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<8npreme Coat^UofAfimtana. Feb.. lOi 1813)) 

-»» COMTSAOr WilH^H BT3».tOJ«:;OF *J»».«flB 

• /UB iJIf^'^BB. - - : ... 

Whore r co'miilaJnf'Kot the recovery of 
BftDey slleged thM iDOti«^. gilrto the defendattt 
Jms a kiaii, ieten^ant waaptniwriy .«I>»we<l't(> 
•bow that it -was do loa)i,.but .pajtment of an 
bi'stnnment npo'n an agreement foi yUrchase'rciil 
fKtate. although auch contract was nDeoftTrce^ 
•Ue «d«r 'the ildtifft Oif ^tMllda, aikce.:dven 
«>i<l . agteenieiits : w . be teati^ed to .to. -show 
jtbat tbe. nature. of i^.^agreement. waa.not .lia 
cppt.ppded by '.a' platitin". . ' 

' TEd. Note;— For othe# s**e«Lsee WaffdsL Stiit- 
ate of eetik Dig. ft 113, 268, 279; Dee. Di*. 
I 11».*} -.-! -•• .: •: .: ;i =■ '.■:./ : : - 

X FlUtJBS. 8tA.TBI« «».ilf aS8«)-rrO»*t CQ»- 

- WACM.»-T»HMni*Ti5a».or Contbact — Re,- 
oovj:ei or. I'4.btiai, FikTMENt. . , ', 
■ One making '4 partial payment Onder an 
tghM-agtvement' tH 'porcbaM >ea}'«4t«t«, aud 
Toluntarily terminatibr-^aiiek ^iontraet, camsit 
recover the aame in the absence of a «howi°g 
that the vendor ia unable or unwilling to carry 

.wtthfjx»prtjr«pti.3 X .0 ,T.:: •:• t:k 

[Ed. Note.— For other cases, sea frauds. 
Statute of, Cent Dig, jj 327-833; Dec: Dig. 
i 138.»] ■ 

. Appmt.-from District Court, BaralU Coun- 
ty; R. i«9( Macinn»e& iMisefs r.:v:^ 

Action by K Ii. -FerBnftiagaiiist Jobn J. 
A1Ii>\It •: Sudanent (or i:9f49<3aat,^ABd.i)iat&- 
ttfl'.«|>DeftlJ!.._4ffii'<'^'.0— '■■: t '.".■. I .X 
.. Raber 4 Kitfta,,of Hamilton, for fippellataL 
^WBrd D. t^oooan, of JjimUtoo, for iespood- 

• "liOtitOWATi J. TBe def&pdant recovered 
judgment ia ihi court b^low, and from that 
JiWgta'ent and an-orde^ denying a. ne?^ trial 
plaiiitlCf appealed. 

The action was instituted to recover 9637;- 
64. alleged- to ba dne to the plaintiff up^n Kn 
express conti'set. According to' the theory 
of the .otniplaint, th0 traos^'ctloii Wtween 
the plalntiBT and>t&e-^feii(tot constituted, 
in*effeft :a domapd^loao. -Too n»wer' de- 
nies the material allegattotis of the ComtHsint 
knd sets forth the defendant'^ Version, of 
the transaction, .which Is that the money ad- 
vanced by plaintiff .to defendant was a par- 
tial payment «|k)ife the pdrdlale price of a 
piece of real estate which plaint! CT agreed to 



{JTiTcliaae from.asfendant tor. C2;6QO.-: Upon 
titeitrial. After, .platotift b&d.' Blade .oat « 
prima facie .case- according toiUla tfaeo^; m4 
bad: tested, rttae: :d«Cendattt; «9tx tbitcttatk 
istrodnCed oml ^^dence Of .tbe- sigrtfesRWt 
tHider wbidi iie contended: ttte pTglntlS. aib 
Tadced tbe -ffiiDnes. i; Ujxin ctpaft«xnniitatioS 
tt. wa«^ dBT«loped ttatitbeiACBeea^nli «po« 
which defendant relied was in iMroi.; %ai 
CQWistl ,for. sAalt^ff' tiles ni»T^rt» .'Vtilke 
Qpt.- ail the evidence - reliving toj wicfe e<>» 
tract- .71)e<swrt denied tbejnotipn.iaiM}:^!]* 
mllng; pnesestft. tki looty ^onestion : to^ .ouq ;da- 
teripinatjloiiui .•/.■-.■ ■< ■■/. ^ '.: .■ .,-.i Tn 
.'■.[l] C^nnaeJ.fcC' ftppeilant: contend HimA, 
4tnc)» ibft .«<>ntn($ reUeA opioa by tfae -Ctfiivnit 
ant its Invalid -voder 1^ atat«tft'ot;traud« 

.(H«T,. .Q^ISSk H:«ftX7.,^tt it' C»W»t>he «Sr 
AMleil ta-by lilEin..i|nl<|BqLke aWlws Jtioteelffik- 
.ytl^vto-^ijtlUbl^^m. Commei wb ittim- 
^w:,^in tD^lSS .to ii^tlngulrt'|)atTOBeti. ?•«• 
necessary to entity .^i^j (9 .a^tonatfvy -tif- 
jle.i;, aad-facta|>«u^flei4 :t9;«99stit»keM«])le- 
fen8e._^ The;; Ba^Sl agj»Mn<«fe tn .tU9:m}»iif 
land was not illegal or absolutejgr .'s^lilA It 
was voidable — that Is, It was unenforceable: 
pwrfe^Tj, fptdi-,^ Al8B.^..«3«) .$Q:P4f,.:«4; 
Browne on the Statute of Frauds, i 135; 20 
Cyc. 279; 9 Ency.-Pt-«f Pr. 70a And for 
this reason defendant would not'* i)e' tieaV4 
to- tnslst-«ibon' a Seriainl fbr^tKe ()alatr6e'diib 
bim on the contrAet, btil'this rule does not 
I^rMIudei: him' ifroaF .disclosing: what t%e'ta<*t^ 
rataaiiy. were, -as a; defense ta^e'plalatUCb 
claim ttat the "liwney-vvfts-adTaijced .as' a 
loan, Ttfe genera} tetdlct ot the Jury. Is -ji 
'flniding that defendant's :VerKion 'i}^.t:be .trafig- 
actionja the cartect one and ttiat the money 
was not advahced aa^ loan.: r - r '■ 1 
, _[^l] The, verdict, la not attacked upon .the 
^BuifditJr^tlie InsjuiBciency; of the evldenae 
^> Buppott ' .it,, indeed, such'an' attack' could 
,ffof well *bfe'. made; aiid tbefef^re^ for "tl^ 
purposes' of ,thi^ appeal. If is esijabllshed tb<|t 
the tnoiiey vhlcji plalhtlff; Jadvarioed waa ,}i 
partial payment dpon the' purchase price of 
ttol'''^tate nader a'^arOI agreement, \nd 
that ptalntitr Voluntarily t^mlnnted isuch coli- 
tract Undet tMs- state -of facts, -the We 
that plaintiff cannot recover back such par- 
tial myihea^ in the absence «f k ~sblo#lng 
.that'd^Midaitt Is-nsable or unwilling to eni- 
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17 ont tbe contract, Is recognized quite uni- 
formly. Blley T. Williams, 123 Mass. 606; 
Day ▼. Wilson, 83 Ind. 463, 43 Am. Rep. 76 ; 
Plnmmer y. Bucknam, 55 Me. 105; Improve- 
ment Co. T. Guthrie, 116 N. O. S91, 21 S. B. 
952 ; Tork v. Washburn (O. 0.) 118 Fed. 316, 
affirmed by Circuit Court of Appeals 12d Fed. 
664, 64 C. C. A. 132; Veneble v. Brown, 31 
Ark. 664; McKinney v. Harrle, 38 Minn. 18, 
35 N. W. 668, 8 Am. St. Rep. 640 f Cobb t. 
Hall, 29 Vt 610, 70 Am. Dec. 432; Johnson 
T. Puget Mill Co., 28 Wash. 615, 68 Pac. 867; 
Browne on Statute or Frauds, | 122. 

To teat the correctness of the trial conrf a 
ruling, it la only necessary, with the facts 
before ns, as established by the Jury's ver- 
dict, to inquire what the result would have 
been had the defendant's evidence been ez- 
duded. The plaintitr would have recovered 
for money advanced as a loan, when In fact 
■nch a transaction never occurred between 
the parties. 

PlalntlfT pleaded and relied upon a par- 
ticular contract, and the defendant was at 
liberty to prove anything tending to show 
that the allegations of the complaint were 
not true. This he could do by showing that 
there was not any contract whatever entered 
Into, or by showing that the contract actual- 
ly made was altogether dlfTerent from the 
one asserted by the plaintifT, and this, too, 
even though in doing so he disclosed a con- 
tract unenforceable or even void. Stewart ▼. 
Thayer, 170 Mass. 660, 49 N. B. 1020 ; 9 Cyc. 
73 ; 4 Ency. PI. ft Pr. 941. 

The trial court's ruling was correct, and 
tbe Judgment and order are affirmed. 

Afflmled. 

BRANTLY, 0. J., and SANNBR, J., concur. 

<47 Uont If) 

QUONO WING T. KIRKENDALIi, County 

Treasurtr. 
(Supreme Court of Montana. Feb. 10, 1913.) 
CouBiB ({ 97») — UwiTBD States Supbems 

COUBT — Decisions-^onclusivenbss. 

The decision of the United States Supreme 
Court on a federal question is conclusive upon 
a state Supreme Court 

[Ed. Note.— For other cases, see Courts, Cent. 
Dig. li 829-334; Dec. Dig. i 97.»J 

Appeal from District Court, Lewis and 
Clark County; J. Miller Smith, Judge. 

Action by Quong Wing against Thomas B. 
Kirkendall, as treasurer of the county of 
Lewis and Clark. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Albert J. Galen, Atty. Gen., and W. H. 
Foorman, Asst Atty. Gen., for appellant 
Wight ft Pew, of Helena, for respondeat 

HOLLOWAX, J. Thla cause was heretofore 
before this court Quong Wing y. Kirkendall, 
89 Mont 64, 101 Pac. 250. On writ of error 
It was removed to the Supreme Court of the 



United States, wher* the Judgment of this 
court was affirmed. Quong Wing r. Kirken- 
dall, 223 U. S. 69, 32 Sup. Ct 192, 66 L. Ed. 
350. In disposing of the case upon the plead- 
ings as then drawn, the federal court, how- 
ever, intimated strongly that, if In its opera- 
tions section 2776, Revised Codes, applies 
only to persons of the Chinese race, it would 
be held Invalid as, contravening the pro- 
visions of the fourteenth amendment to the 
Constitution of the United States. Upon the 
return of the remittitur to the district court 
counsel for plaintiff amended the complaint 
to meet the views of the Supreme Court of 
the United States, and to bring the case with- 
in the rule announced in Tick Wo ▼. Hopkins, 
118 U. S. 356, 6 Sup. Ct 1064, 30 L. Ed. 220. 
To this amended complaint a general de- 
murrer was interposed. The trial court over- 
ruled tbe demurrer, and the county attorney, 
electing to stand upon his pleading, suffered 
Judgment to be entered against the defendant, 
and appealed. 

The controversy now presents a federal 
question upon the decision of which the Judg- 
ment of the Supreme Court of the United 
States is conclusive. However reluctant we 
may be to subscribe to the doctrine announc- 
ed in Tick Wo V. Hopkins, above, the dedsioii 
In that case Is bloding upon ns. Upon the 
authority of the former decisimi of this case 
by the Supreme Court of the United States, 
and the case of lick Wo t. Hopkins, abor^ 
the Judgment Is affirmed. 

Affirmed. 

BRANTLT, a J^ and BANNER, 1., 
concur. 



(IM OaL t»l) 
8UHR «t at y. LAUTHRBAOH. 

(3. F. 6,094.) 
(Supreme Court of Californta. Jan. 24, 1918.) 

1. Equity (f 88*)— Lacsocs — Pi.kadino— Nb- 
CBSBirr. 

Defendant may avail himself of the defense 
of laches without having pleaded it, as wher* 
shown by the evidence the court will deny re- 
lief sua sponte. 

fEd. Note.— For other cases, see Eiqulty, Cent 
Dig. !S 245, anS; Dec. Dig. i 88.*] 

2. TwAX. (I 397*)— Failubk to Find or ah 
Issue— Lacues. 

In an action to cancel a deed, the denial 
of defendant's motion for judgment on the 
ground of laches amounted to a finding that 
plaintiff was not guilty of laches. 

^f^i-^°l*'~^or <*ther cases, see Trial. Cent 
Dig. SS 940-945; Dec. Dig. { 397.*J 

3. Oancei.i,ation of tmgnxsuKtra (| 47*)— 
Evidence— Laches. 

Evidence in an action to cancel a deed for 
duress and undue influence, which action was 
commenced one year and nine and a half 
months after delivery of the deed, held to sus- 
tain a finding that plaintiff was not guilty of 
laches. 

[Ed. Note.— For other cases, see Cancellation 
of Instruments, Cent Dig, S| 102, 103; Dec. 
Dig. i 47.*] 
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4. Bquitt (8 72*)— tiACHES— Opebation to 
Bab RELiEr. 

Relief in equity is barred by laches where 
a plaintiff has slept upon his rights for so loni; 
a time and under such circumstances as to 
make the Rranting of relief inoquitable, but for 
delay to bar a remedy the circumstances must 
be such that prejudice to some one may be rea- 
sonably supposed if the remedy be allowed. 

[Ed. Note.— For other cases, see Equity. Cent. 
DiK. §S 207, 210-220, 225, 220; Dec. Dig. } 
72.*] 

5. Appeal and Erbob (8 lOOO*)— Findings 
OF Trial Coubt — Laches — Conclosive- 

ITESS. 

Whether a plaintiff's delay in suinK has 
been of such lon^ standing and 'under such cir- 
cumstances that It would be inequitable to allow 
the remedy sought is a question for the trial 
court in the first instance, and its conolasion 
thereon, if reasonably supported by the evi- 
dence, will not be disturbed on appeaL 

(Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. H 3970-3978; Dec. Dig. i 
1009.»] 

«. Deeds (§ 75*)— Validity— Dubess—Rat- 

IFICATTOIf. 

That the grantee of a deed which was pro- 
cured by duress and undue influence contempo- 
raneously with the execution of the deed and 
as part of the same transaction agreed, as a 
"farther consideration for the conveyance," to 
execute a note as security for a loan in con- 
junction with the grantor, was not a ratifica- 
tion of the deed by the grantor, though the 
agreement stated that it was signed "after" 
the deed, and was marked "recorded at request 
of L.," the grantor, where no such note was 
ever given or requested by the grantor. 

fBd. Note. — For other cases, see Deeds, Cent. 
Dig. {{ 20&-208; Dec. Dig. § 75.*] 

Department 1. Appeal (torn Superior 
Court, Alameda County; N. A. Hawkins, 
Judge 

Action by LoalBe Lanterbadi, for whom 
after her death H. F. Suhr and another as 
her executors were substituted, against 
George t.auterbaeh. From Jud^meut for 
plaiotiSs, defendant appeals. Affirmed. 

Robert Edgar and Oliver Youngs, both of 
Berkeley, for appellant. Frank V. Klugton, 
of San Francisco, for respondents. 

ANGELLOTTI, J. This is an action ini- 
tiated by Louise Lauterbach to obtain a de- 
cree adjudging a deed executed by her to de- 
fendant, the brother of her deceased bus- 
band, on November 24, 1906, to be null and 
void, and quieting her title to the land de- 
scribed therein as against said defendant, on 
the ground that the execution of the same 
was procured by defendant by means of 
duress and undue influence exercised by him 
upon her. This deed reserved to Mrs. Lauter- 
bach a life estate in the property conveyed. 
The action was commenced on September 16, 
1908. The findings and Judgment were in 
faror of plaintiff. This is an appeal by de- 
fendant from such judgment. Since the tak- 
ing of the appeal, Louise Lauterbach died, 
and the executors of her will have been sub- 
stituted as plaintiffs. 

1. No claim is made in the briefs that the 



evidence is insufficient to support any of the 
flndiugs of the trial court 

2. it Is claimed that Mrs. Lauterbach's 
right of action was "barred by reason of her 
laches in bringing suit" As we have seen, 
the date of the execution of the deed, as 
alleged in the complaint was November 24, 
1906, while the action was not commenced 
until September 16, 1908. The complaint was 
treated in the lower court by all the parties 
as sutilciently stating a cause of action; no 
objection by demurrer being made and the 
defendant answering upon the merits. Noth- 
ing was said about laches in the lower court 
until the very close of the trial, when all of 
the evidence on both sides had been received. 
Defendant then moved for Judgment "On the 
ground of plolntilTs laches in commencing 
the action." Although the record does not 
show that the court formally ruled upon this 
motion, the judge saying only "Very well, the 
case is submitted," in view of the findings 
and the Judgment the motion must be deemed 
to have been denied. We do not think that 
the allegations of the complaint were such 
in so far as the question of laches is con- 
cerned, as to warrant us in holding, after 
answer, trial and Judgment, that the com- 
plaint failed to state a cause of action. The 
only question then is whether the evidence 
was such as to support the conclusion of the 
trial court that there was no such unreason- 
able delay on the part of Mrs. Lauterbach in 
asserting her right to avoid this deed as 
would bar her action. 

[1J "It is well settled that the defense of 
laches need not be pleaded but that when it 
appears from the evidence that the seeker 
of relief in equity has been guilty of laches 
the court will deny such relief sua spoute 
without any pleading." 

[2] The denial of defendant's motion for 
Judgment on the ground of laches amounted 
to a declaration and flndiug to the effect that 
the plaintiff was not guilty of laches. Ste- 
viuson V. San Joaquin, etc., Co., 162 Cal. 141, 
121 Pac. 308. 

[3] The evidence indicates that the deed, 
although dated November 24, 1006, was not 
delivered until December 1, 1906. The time 
between the delivery of the deed and the 
commencement of the action was thus one 
year and nine and one-half months. 

[4] This was much less than the pei'iod 
prescribed by our statute of limitation with- 
in which such an action may be brought 
But, of course, that fact does not bar the 
defense of laches, which ia based entirely on 
equitable principles. It is well settled that 
"entirely independent of ajiy statutory pe- 
riod of limitations, stale demands will not 
be aided where the claimant has slept upon 
his rights for so long a time and under such 
circtuustances as to make It inequitable to 
enter upon an inquiry as to the validity there- 
of." Klelnclaus v. Duterd, 147 Cat 245, 81 
Pac. 616. "Where such is the condition, the 
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demand Is, In a court of equity, barred by 
laches." Id, "As bas often been said, tbere 
Is no artificial rule as to the lapse of time 
or circumstances which will justify the ap- 
plication of the doctrine. ' Each case as it 
arises must necessarily be determined by its 
own circumstances." Id. "In order to. bar 
a remedy because of laches, there must ap- 
pear, in addition to mere lapse of time, some 
circumstances from which the defendant or 
some other person may be prejudiced, or 
there must be such lapse of time that It may 
be reasonably supposed that such prejudice 
will occur If the remedy Is allowed." Cahlll 
V. Superior Court, 145 Cal. 42, 47, 78 Pac. 
467. 

[5] The plaintiff is not to be held barred 
from his remedy for the wrong alleged to 
have been done him, on the ground that he 
has been guilty of laches, unless his delay 
In bringing action has been of such length 
jand under such circumstances that it would 
be Inequitable to enter Into an Inquiry as to 
the validity of his claim or to allow such 
remedy. Whether such Is the situation Is a 
question In the first Instance for the trial 
court, and, if its conclusion thereon can rea- 
sonably be held to find sufficient support In 
the evidence, an appellate court should not 
Interfere therewith. 

' The evidence in this case was such as to 
amply support a conclusion by the trial court 
to the effect that defendant could not have 
teen prejudiced In the slightest degree by 
plaintiff's delay In commencing this action. 
The only matter suggested by counsel for de- 
fendant as to which such prejudice was or 
might be caused was that he (defendant) had 
H claim for |3,680.75 against plalntift for 
services rendered and board, at tlie time of 
the delivery of the deed, which he claimed 
on the trial was the real consideration- for 
the execution of the deed, that relying upon 
the deed he had failed to take any proceed- 
ing foT the enforcement of bis claim, and 
that at the time of the commencement of the 
action this claim had become barred by the 
statute of limitations. Of this alleged claim, 
as was shown by the account furnished by 
defendant on the trial, $3,217 was already 
barred by such statute at the date of the 
delivery of the deed, and of the remaining 
$463.75 at least $98 was not barred at the 
•time of the commencement of this action, 
leaving only $385.75 of the $3,680.75 as to 
which defendant could have possibly lo.st any 
right by reason of the statute of limitations 
on account of defendant's delay. His addi- 
tional charges, aggregating $576.23, for al- 
leged services, etc., subsequent to the de- 
livery of the deed, were, of course, in no way 
Imperiled by any statute of limitations by 
reason of the delay. The evidence was such 
as to support a conclusion that, re.?ardl«?ss 
of the statute of limitations, defendant had 
no legal claim whatever against plaintiff at 
the time of the delivery of the deed, and 
"ha'ff"'neyer asswted flny""snctr eTiilHi^e.vCept 
for board for a short timet for wlilch Mrs. 



Lauterbach testified be ^ad been folly, pUd. 
The account presented by- him on the trial, 
when for the first time apparently Mrs. lAu- 
terbach was made acquainted with the fact 
that be asserted any claim against her for 
money on account of services rendered, was 
of such a character, when considered In con- 
nection with the other evidence, Jis to war- 
rant the learned" judge of the trial court la 
entirely disregarding It, as is apparent frdin 
his opinion he did. There was also satA- 
cient support in the evidence for the con- 
clusion that there was no understanding on 
the part of plaintiff that she was deeding 
this property to defendant on account of any 
claim for money due him, and that the only 
thing in the way of consideration suggested 
to her was that he would see that she did 
not want anything during her lifetime; From 
what we have said it is clear that the court 
below^ was warranted in concluding that even 
as to the small portion of the asserted claim 
as to which the statute of limitations inter- 
vened as a bar between the time of the de- 
livery of the deed and the date of the com- 
mencement of the action, defendant suffered 
no prejudice by reason of the delay. 

It is further to be noted that there was 
evidence sufficient to support a conclusion 
that plaintiff made known to defendant very 
shortly after the delivery of the deed that 
she was not satisfied and wished to have the 
property back, and several times made a re- 
quest of defendant to that effect The evi- 
dence was. also such as to support a conclu- 
sion thai f«r a long time after the delivery 
of the deed plaintiff was to a great extent 
under the same influence that' existed at the 
time of the execution thereof. 

We are satisfied that it cannot be helA 
that the conclusion of thfi lower court that 
plaintiff was not guilty of laches was not 
sufficiently supported by the evidence. 

3. The other points made for reversal r«- 
qulre but little notice. 

[S] There was no subsequent ratification 
by plaintiff of the deed. The Instrument 
signed by defendant, dated November 23, 
1906, but signed "after" the deed, and mark- 
ed "Recorded at request of Lu Lauterbach," 
relied on as showing such a ratification, was 
practically contemporaneous with the deed 
and part of the same transaction. This in- 
strument was simply an undertaking on the 
part of defendant, "as a further considera- 
tion for the conveyance," to execute a bote 
secured by mortgage on the property con- 
veyed, in conjunction with the grantor, to 
enable the grantor to obtain a loan thereon 
for her own use. If It became absolutely nec- 
essary to raise money In that way foi* her 
support. No such note or mortgage was ever 
given, or requested by plaintiff. 

There is nothing at all In the dhira that 
Mrs. Lauterbach wiis not damaged by the 
loss of her property. 
The judgment is affirmed.' 



AVe concur : SHAW, J. ; SLOSS, 
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- VAN HOKNB v. TBEADWBLIi et O. ■ 

(S. F. 6,101.) 

(Supreme Court of California. 7ah. 27, 1918.) 

Judgment (§ 592*)— Bar— Sputiino Cavses 

or Action. 

After a judgment in an action biongbt by 
a pledgor sgainat the pledgee for the recovery 
ol the pledged property, he could not bring a 
new action for the depreciation in the value of 
the property between the date of the tender of 
the amount of the secured debt- and the return 
q£ tbe property, or for attorney's fees expended 
in recovering the proiwrty, since all tbe damages 
arising from the pledgee's wrongful refusal to 
redeliver the property should have b*n recovet- 
ed in the first action, whieUier that action was 
one in claim and delivery, oi; was a suit, in eiiui- 
ty for specific performance of the agreement to 
return the property, and whether or not the ele- 
ments of damage sought to be sabseqaently re- 
covered were then known or ascertainable. 

[Ed. Note. — For other cases, see Judgment, 
Cent Dig. § 1107; Dec. Dig. § 592.*] 

Department 1. Appeal from Superior 
Ooiirt, Cky and Coonty of San Francisco; 
John Hrmt, Judge. 

Action by J. H. Van Home against Ivan Q. 
Treadwell and another. From a Judgment 
for defendants, plaintiff appeals. Affirmed. 

Lu S, Melsted and Edwin H. WiUiams, both 
of San Francisco, for appellant. H. H. Mc- 
Plke, of has Ai^geles, and Crittenden Thorn- 
ton, of San Frajicifico, foi respondents. 
II 

SLOSS,- J. Tbe court below unstained do- 
mnrrera to tbe complaint, \ granting plaln- 
tlff leave to amend. No amendment: having 
been tiled within tbe time allon%d. Judgment 
was entered in favor of the defendants. The 
plaintiff appeals. 

The complaint alleges tbe following facts: 
On June 30, 1910, phtlntiff, wlio was then 
and has ever since been tbe owner of 3,500 
shares of tbe capital stock of' tbe Sutter 
Hotel Company, pledged said shares to de- 
fendant Beeae to secure the paymrait of a 
loan of $2,000. in February, 1911, plain- 
tiff, with Ileese's consent, pledged said shares 
to defendant Ti-eadwell to secure an advance 
of $4,350 made by Treadwell to plaintiff. 
It was agreed that out of the sum so ad- 
vanced, Keese'a loan should be repaid. This 
was done; plaintiff execntipg a note to 
Treadwell for $1,.350, and Keese turning over 
the stock to Treadwell upon receiving from 
tbe latter repayment of the $2,000 loan, with 
interest. On March 26^1911, plaintiff tender- 
ed to Treadwell paymeint of the full amount 
doe upon the note,- bat .Treadwell refused to 
accept Said payment, or to deliver the pledg- 
ed stook. On March 31, 1911, plaintiff 
brongtat an action against tbe defendants to 
recover said stock and tendered into court 
the som of $4,500 In payment of all hidebt- 
edaess due from plaintiff to Treadwell. On 
June 16, 1911, plaintiff recovered Judgment 
In said actlcb against defendants for the re- 
tarn of said 8,500 shares of stoac, and on 



June Ifi) 1911, Treafdwbll actnally d€tlv0isaa 
the stock to plaintlff.- 

' It is fntther alleged that on March SS, 
1911, the day of the tender to TreadweU, 
plaintiff had received an offer of $7,500 for 
said stock, "and was ready, able, and willing 
to sell said stock for said sum of $7,500." 
On the 19th day of June,. 1911,' and at aU 
timea. subsequent to the I6th day of Jnne, 
1911, the value of the sto(& was $UOQ, and 
no more. Ta the action to recover possession 
of. tbe stock {)laintiff was compelled to and 
did expend $1,500 ta the. pursuit of the prop- 
erty; i. .e., in payment of attorney's fees. 
The complaint prays Jndgm^it for $4,500. 
• ^ far as the plaintiff's demand i& based 
^H>n the depredation in the value of- tbo 
stock, it is aiiparent that the action seAs to 
claim damages for the wrongful act of tbe 
defendants In withholding possession of the 
property, which had already been regained 
Uy.^aeana of tHe. former action.. Sncb dam- 
ages cannot be recovered, for the simple rea- 
son that the plaintiff's right to them should 
have been litigated in the former action. 
The Jjidgm^t there r^oodeired :wa8 a cvnclc^ 
sive adjudication of all matters, arising oi)t 
of the withholding of the stock, which might 
have been presented to the court for deter^ 
iulnatl6&. Whether we regard the first ac- 
tion <18 one in claim and delivery, or as a 
suit in equity .for specific performance of 
the agreement to return pledged property on 
payment of the debt (in other words, a bill 
to redeem), there can be no question that in 
that, action plaintiff was entitled to recover 
all damages sustained through the wrongful 
refusal of tbe defendants to redeliver the 
property. There was a total breach of a sin- 
gle and entire obligation, and the plaintiff 
could..not split his demand for relief on ac- 
count of such breach, so as to entitle him. to 
recover a part of- such relief in one action, 
and the remainder In another. The rule thua 
stated Is applicable, even if we assume, con- 
trary to what we. consider the fair construc- 
tion of the pleading, that the complaint shows 
that the elements of damage now sought to 
be recovered were not known- or ascertain- 
able at the date of the former judgment. 
The principle Involved has been fiilly con- 
sidered and discussed in the recent case of 
Abbott v. 76 Land & Water Co., 161 Cal. 42, 
118 Pac. 425, and it is unnecessary to repeat 
the argnmeuts there elaborated. It will suf- 
Sce to quote ffom the opinion a single sen- 
tence, applying directly to the precise case 
before as: "In accord with the views we 
have stated," says Angellottl, J., "it has been 
held that the continued withholding of stocks 
br honds after the bringing of action to en- 
force their delivery, pending the litigation 
and ap to the time of the enforcement of tbe 
decree, ts not a new wrong redressible by a 
new action, but is simply a continuation of 
the original wrong, for which the only re- 
dress given by the law mast be had In the 
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teiglnal action; and that consequently, a 
second action would not Ue tot the damage 
dne to depreciation In the value of the stocks 
or bonds occurring between the time of the 
commencenient of the first action and the de- 
termination of such action on appeal. See 
Bracken v. Atlantic Trust Co., 1C7 N. Y. 510 
[60 N. E. 772, 82 Am. St. Rep. 731]; Com- 
merce l!].\cbange Nat. Bank t. Blye, 123 N. 
Y. 132 [25 N. E. 208]." 

The demand for repayment of attorney's 
fees In the former action stands upon no dif- 
ferent ground. If this was a proper element 
of damage at all, it was a damage which 
flowed from the single wrongful act of with- 
holding redelivery of the stock. Plaintiff's 
right to reimbursement was therefore adju- 
dicated against him by the judgment in the 
action to enforce such redelivery. 

The judgment Is aflirmed. 

We concur: SHAW, J. ; ANGBLLOTTI, J. 



FOSTER V. BUTLER et al. (L. A. 2,029.) 

(Supreme Court of California. Jan. 29, 1913. 
Rehearing Denied Feb. 28, 1013.) 

1. Limitation of Actions (§ 84*) — Mobt- 

OACES— AB.SESCE FROM STATE. 

AlthoURli under Code Civ; I'roc. § 351, 
providing that tlie time during which a person 
sued is absent from the state is not a "part of 
the time limited for tlie commencement of the 
action," a nojrpsident mortgagor cannot plead 
the two-year limitations of section 339, subd. 

1. if he has not been in the state ; it is otherwise 
as to one who has acquired the interest of the 
mortgagor through an execution sale. 

[Ed. Xote. — For other cases, see Limitation of 
Actions, Cent. Dig. U 100, 200; Dec. Dig. § 
84. •] 

2. Tbial (§ 368*)— AOBEED Statement^-Con- 
STBUCTION — Absence from State. 

A statement in an agreed statement of facts 
that one has never been a resident of the state 
does not preclude his physical presence under 
Pol. Code, § 52, relating to residence, so as to 
save the right to sue him as against a plea of 
limitations; it not being the purpose of Code 
Civ. I^roc. I 351, providing that the time during 
which a person sued is absent from the state 
is not a "part of the time limited for the com- 
mencement of the action," to dei)rive nonresi- 
dents of the benefits of the statute of limita- 
tions. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. § SSO ; Dec. Dig. § 368.*] 

3. Appeal and Errob (§ 1015*)— Review- 
Appeal FROM Motion fob New TbiaI/— 
JunoMENT. 

On appeal from an order denying a new 
trial, the (luestion whether the findings support 
the judgment cannot be reviewed. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. §§ 3800-3870; Dec. Dig. § 
1015.''] 

Department 1. Appeal from Superior 
Court, San Diego County; W. R. Guy, Judge. 

Action by Nathaniel C. I-'oster against 
PhiBbe M. Butler and others. Judgment for 
plaintiff, and defendants appeal. Affirmed. 



A. n. Sweet and Sam Ferry Smith, both, 
of JSan Diego, for appellants. W. J. Moss- 
holder and Marks P. Mossholder, both of 
San Diego, for re.spoudent 

SLOSS, J. This action was brought by 
Nathaniel C. Foster against the personal 
represtfufative and the heirs at law of An- 
drew O. Butler, deceased, to quiet plaintifTs 
title to a tract of hind In San Diego county. 
The heirs answered, asserting an interest 
under a mortgage executed by Charles G. 
Wheeler, Foster's predecessor In Interest, to 
Andrew O. Butler. The administrator with 
the win annexed of Butler's estate answered, 
denying philutiff's title. The court gave 
judgment in favor of plaintiff. The defend- 
ant heirs moved for a new trial, wlilch was 
denied, and they now appeal from the order 
denying their said motion. 

The cause was presented upon an agreed 
statement of facts. Upon this statement the 
court below found that the mortgage, from 
Wheeler to Butler did not constitute a lien 
upon the premises, for the reason that the 
mortgage and the note secured by It were 
barred by limitation. The principal question 
raised by this appeal is whether this finding 
properly resulted from the stipulated facts 
which are as follows: 

On July 3, 1899, Charles G. Wheeler, who 
was then the owner of the land In question, 
executed to Andrew O. Butler his promis- 
sory note for f3,000, with Interest, payable 
six months after date, together with a mort- 
gage of the land to secure said uota Both 
Wheeler and Butler were residents of Chi- 
cago, and the note and mortgage were exe- 
cuted and delivered in that city. Neither 
of them, as we construe the statement, has 
since been in the state of California, "ex- 
cept that Wheeler was temporarily in the 
county of San Diego for about three weelca 
in March and April, 1002." No part of the 
principal or Interest on said note has been 
paid. On March 2, 1901, Foster, the plain- 
tiff herein, commenced an action in the su- 
perior court of San Diego county against 
Wheeler, and on the same day a writ of at- 
tachment was duly Issued In said action and 
levied upon the laud In controversy as 
Wheeler's propert.v. Wheeler appeared and 
answered. On March 21, 190*2, a personal 
judgment was entered in said action in fa- 
vor of Foster and against Wheeler for some 
$14,000. On March 22, 1002, a \vrit of exe- 
cution was issued and levied upon said laud, 
and on April 24, 1902, the Interest of Wheel- 
er therein was sold by the sheriff at execu- 
tion sale to the plaintiff Foster. A certifi- 
cate of sale was duly issued to the purchaser, 
and a duplicate hied in tlie oihce of the coun- 
ty recorder on the same day. No redemp- 
tion was made, and on June 18. 1903, the 
sheriff executed and delivered to Foster a 
deed of snid proiierty. The sheriff's deed 
was recorded on June 10, 1903. Foster has 
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merer patted with his tttle;' and has, ever 
alnoe, beea in constructtvepoasesslan of tbe 
premises. 

Andrew O. Butler died at Chicago on the 
15th day of January, 1902, leaving a will, 
which was admitted to probate by the supe- 
rior court of San Diego county on July 1, 
1004. Butler's only heirs were tils widow 
and three sona, all of whom are defendauta 
bereln. The widow is sole legatee and dev- 
isee under the will. The plaintiff has never 
been a resident of the state of California. 

[1] The complaint in this action was filed 
on tbe 18th day of June, 1908. The answer 
of appellants, asserting the mortgage Ilea, 
was filed November 25, 1908. The mortgage 
debt was payable on February 3, 1900, and, 
since the note and mortgage were executed 
out of the state, the time within which an 
action of foreclosure could have been brought 
was that declared by subdivision 1 of section 
S39 <rf the Code of Civil Procedure; L e., 
two years. Under section 351 of the same 
Code, the time during which a person sued 
is absMit from the state is not "part of the 
time limited for the commencement of the 
action." So far, then, as Wheeler, the origi- 
nal mortgagor, is concerned, his absence 
from the state would have debarred him of 
the right to set up the statute of limitations 
in defense to an action brought against him 
on the note and mortgage. 

But the plaintiff, as successor to the in- 
terest of the mortgagor, stands In a different 
position. It is settled by a series of deci- 
sions, extending over many years, that the 
mortgagor cannot, by waiving the bar of the 
statute, affect the right of a subsequent pur- 
chaser or incumbrancer of the mortgaged 
premises to insist as to himself that the ac- 
tion was not brought in time. The rule was 
applied at an early date to cases where tbe 
waiver had been by express agreement 
Lord V. Morris, 18 Cal. 4S2; McCarthy v. 
vnxlte, 21 Cal. 495, 82 Am. Dec. 754. And 
no different question arises where tbe orig- 
inal niortgngor has lost Ills right to plead 
the statute by absenting himself from the 
state. Wood v. Uoodfellow, 43 Cal. 185; 
Watt V. Wright, 66 Cal. 202, 5 Pac. 91; Fll- 
ipinl V. Trobock, 134 Cal. 441, 62 Pae. 1066, 
66 Pac. 587; Brandenstein v. Johnson, 140 
Cal. 29, 73 Pae. 744; Cal. Title Ins. & T. 
Co. V. Miller, 3 Chi. App. 55, 84 Pac. 453. 
"When third person.s have subsequently ac- 
quired interests in the mortgaged ])roi)erty, 
they may invoke tbe aid of the statute as 
against the mortgage, even though the mort- 
gagor, as between himself and the mort- 
gagee, may have waived its protection; and 
we see no difference in principle between a 
suspension of tbe running of the statute re- 
sulting from an express waiver and one caus- 
ed by his voluntary act in absenting himself 
from the state." Wood v. Goodfellow, supra, 
"The law as to this point," said McFarland, 
J., in Brandenstein v. Johnson, supra, "has 
been settled by former decisions of this 



court. * '* * and tbere seems to be no 
necessity for discussing it as if the question, 
were still an open one." 

[2] If the statutory period of limitation 
did not commence to run in favor of Foster, 
the respondent, as early as March 2, 1901, 
when, by virtue of the levy of liis writ of 
attachment, he became tbe owner of a U«i 
appearing of record (Code Civ. Proc. | 542), 
the statute was certainly set in operation, 
at the latest, on June 19, 1903, when the 
sheriff's deed to him was recorded. In either 
view, the time for enforcing any rights un- 
der the mortgage against Poster's interest in 
the property bad long spired when this 
action was brought. It is argued that the 
agreed statement shows that not only the 
original mortgagor, but the plaintiff himself, 
was, by reason of absence from the state, 
precluded from setting up the bar of the 
statute. See Com. Sav. Bank v. Horuberger, 
140 Cal. 16, 73 Pac. 625. But the facts do 
not support this contention. There Is no 
stipulation that i'''oster was out of the state 
for a period sutUcient to save the mortgagee's 
right to sue him, or, in fact, that he was ab- 
sent at all. It is declared in the agreed 
statement that plaintiff has never been a 
resident of California, but, of course, the 
fact that one U not a resident of a place is 
In nowls« Inconsistent wltb his physical 
presence there. Pol. Code, { 62. To bring 
the plaintiff within the exception of section 
351, it would have been necessary to show 
that he was not in fact within the state for 
periods aggregating two years between the 
accrual of a cause of action against him and 
the commencement of the action. The sec- 
tion does not assume to deprive nonresidents 
of the benefits of the statute of limitations. 
What it does is to exclude from computation 
the time during which any defendant, resi- 
dent or nonresident, may have been out of 
the state. The force of this distinction was 
evidently recognized by the defendants them- 
selves, for in their answer they do not con- 
tent themselves with alleging that Foster 
was a nonresident, but aver, in addition, that 
he had been absent from the state since the 
28th day of March, .1901. The latter aver- 
ment, however, did not find its way into the 
agreed statement of facts. 

For these reasons, the finding that the 
note and mortgage were barred by the stat- 
ute of limitations cannot be held to be un- 
supported. 

[3] The appellants make the further con- 
tention that the plaintiff should not be per- 
mitted to qniet his title against the appel- 
lants without paying or offering to pay the 
mortgage debt, even though an action to 
foreclose the mortgage be barred. On the 
record before us, this point cannot be pre- 
sented otherwise than by a claim that the 
findings do not support the Judgment. Such 
claim might properly be made on an appeal 
from the Judgment, but Is not involved, and 
cannot be considered on an appeal from aa 
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orflet'defiytng i new 'trial (Cfrerft Western, 
etc.," Ok v. Chambers, 153 Cai: 807, 310, 95 
Pac. 151, and cases cited), whlcb 1» all that 
we have before us here. ' ■ ' - - 

'The order is affirmed. 

Wo concur: SHAW, T.; ANGEa^IiOTTI, J. 



GUGOLZ V. GEHBKBN8 et al. (L. A. 2,799.) 
(Supreme Court of California. Jan. 24, lOlS.) 

1. CoNTBACTS (§ 113*)— Wills— AoRCEifeNT «> 
Set Asidet^Valibitt. 

Plaintiff. waa devised one quarter of an «•• 
tate and' made, an execute*', and, with the devr 
isee of anotlier quarter, who was also an execu- 
tor, agreed With testator's' widow, Who had- a 
life interest in the whole estate, that if she 
would pfomise to devise each of them a quortej 
of iier estate the; would help her .to have the 
will set aside. The epcecutprs, after filing appli- 
cation for probate, 'w-hich was resisted by the 
wMoW, represehtei b.v-the partner of their own 
attorney, made no effort to sustain the . will ; 
and it was denied .probate and the .property dis- 
tributed to the. widow as sole heir. The dev- 
isees of the other hnlf cff the estate knew Huthi- 
Wg of the prDPC^ciinsrf. Testator was eompeteot 
to execute the..wni, and it st^^ivalid, as known 
tp plaintiff, //eld, in.au action against the ex- 
eotjtor of the doceased \Vidow, that the agre^- 
hjent was unenforceable, as opi)6sed to public 
^tiey and based upon an' illegal -consideratioQ. 
• 'fEd. NotBj— For other eases, see- Oontract* 
Ceftti Dig. §1621-541;, Deq Di«. S 113.*] . 

2. Contra GTS (S 128*) — WitLS — Pbobatk — 

AURKEMKNX Bet>vben P AaXUtaT-VAjll U.fT y. . 

While an agreement l)etwcen' all tlie parties 
intercsteil in the probate at a will that somfe 
conrse be followed as to' centestine. the ^vill, or 
as to the property Involved, -in; tlie absence, of 
coutoniplated fraud or- violajtion of law, is valicl, 
y.et an aprcement to resist the probate of k will 
and prornre it to be set aside, so as to cut off 
the interest of one who was ■not a party to tiie 
agneement. tends: to thwack jugtice, - and is 
against public policy. 

[Ed. Note. — For' othqr cases, see Contracts, 
Cent Dig. §§ 618-632 ; Dec. Dig. | 129.*] 

3. Contracts Vj 139*)— iLLEOAi.'iTr of Coir- 

SIDERATION— EtTECT— PARTIBS NOT IN PaBI 

■ ■ Delicto.' - : . • - 

An agreement between testator's widow and 
an executor and devisee under the will, whereby 
the executor helped the widow, who had a life 
interest in the whole estate, to have the wiU 
set aside and the estate distributed to her as 
■ole heir, in consideration of her protuise that 
she would devise him a. quarter of her estate, 
though made without duress or undue influence, 
but void in equity o'n the grounds of piiblic 
policy and illegality of consideration, was not 
enforaealjle against the widow's estate, on the 
ground that such executor was not in pari de> 
licto. 

[Ed. Note.— For other cases, see Contracts, 
Cent. Dig. i( 684-700; Deo. Dig. | 139.*] 

In Bank. Appeal from Superior Court, l/os 
Angeles County ; Leon F. Mobs, Judge. 

Action by Einll S. Gngolz against C. M. 
Gehrkens, executor of Marie Gugolz, deceas- 
ed, and others. Judsjment for plaintiff, and 
defendants appeal. Reversed. 

Mott & Dillon and liouis W. Myers, all 
of Los Angeles, forappellants. B. L. Horton, 
fl( LosiAngele^, 'or .respondent 



ANOBLLtyrri, X ' PWlntltf 'Ma ' jnagmenti 
from wbleh,-and from an order denjrin^ Otttr 
motion for a new trial, defendants- appeaLi 
The ftctlm 1b one t» enforce «ln allsgeA ocal 
agreement, made in: 1881, by Wblob Marltf 
Gugolz, the deceased, a^eed tO' make a wilt 
In tav&t of plaintiff to ^the extent of' one* 
fourth of all the- property thatshe shbuld die 
possessed of. She died testate In JaiUiaiTv 
1907, leaving an ' estate of the value of aboal 
$37,000. By her will she beqrneathed -to varti 
0U8 persons ' other tfaan'^lntlff soma ag* 
gregating about $22,000; tOVj plaintiff she left 
$5, and no more. The defendants, 'OtSer.Uiaaii 
the- executor of tbb will, are all either -Ieg« 
atees thereunder, or beir-s of <th^ deceaseds 
The trial court found In accord. wlHi the al* 
legations of the;- oompiaiht, and: concluded 
that i^atntlff Was entitled to a one-fourth ln> 
terest in the entire estate,- euhjeet to admlulsi 
tration thereof, and that d^endants are eon* 
stTu<Jtlve trustees of suCh interest therein "fo* 
the benefit or- tise of plaintiff. ' - ■ • • - 1 

Plaintiff was a nephew of the deceased 
husband of Marie Gngolss, Cefspar Gdgob, bet 
in^ the son of' a broth* of bald Caspar 
Gugolz. He lived^wlth ahd Wtfs malntatted 
and'cared for by said Gaspaf ittHl Marfe 
Gugolz from 1871,' When hfe 'ins ml»<>at 10 
yeare of age,ta tbe'tlmie? oP'dfeBthb* GAepaif, 
wWch occnrred'-lh l!)ieeiemliet,'1881, In DeiiveP, 
Colo., where Caspai^ resided; He cOntUlued 
to live' «-fth' deceased after the dbscth'or Oaa- 
pat hntir s6iav <lme in- 1890; WheA lie' mil*- 
rled; jtrtel"' ■which lie' lived' In DeAver, and d(t- 
ccAsed ilVed in Los Angele*. Cal. ' He' Wfts 
never legaRv' adopted by either CaspaT ot 
Marie. N'o'twItMsthndln?' tniiny allegatloiM 
nnd fliidlnga' afe M mstterS of this ifharat«toi», 
therfe is 'no 'conteiitfon that there 14 anything 
alleged' or fbund that would entitle plaintiff 
to ahy relief, other thftn the alleged agree- 
liient herciutSfeforc' 'referred' t6, and no SwA 
.Contention could reasoriably be made. ' Plald- 
tlff ■ bases his claim, -tts he must, solely oil 
such agreement. ' ' ■■ i 

The facts relating to the agreement, as al- 
leged In the complaint, were substantlanjr 
as follows: 'Caspar died' testa'te, leaving an 
estate amounting In value to about $.30,006. 
By ills will lie gave to plaln'tlff a one-fourth 
interest In all his property, anil estate. Marlb 
Gugblz Informed plaintiff that she was dli- 
satisfled with the terms of said will and 
would contest It, asked plaintiff not' to make 
any objection to such Contest, and promised 
him that if be made no such objection stie 
would make a will In his favor, leaving him 
a one-fourth Interest In all of the property 
that she should die possessed of, and that 
he would lose nothing by refraining froiSi 
making such opposition. He, having iierfect 
confidence and trust In said aunt and her 
promise, consented and agreed. She did con- 
test the will, plaintiff made no opposition to 
said contest, arid the ■«vin was set aside and 
denied probate by the court "If he had 
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made opiK>8ttion to tbe contest, * . * ^* . he 
beeves that iixe same vToqld- have been bus-. 
tallied," and ie would have pi^osed It but 
f<uc ber promise. Tbe contest went by de- 
fault, by reason of bis. failure to oppose tbe 
same. It was. alleged tbatiucb promise was 
based upon a ^ood, vaUd,. and adequate con- 
stderation. 

The findings of the trial court show, in ad- 
dition to the above, the, following: By the 
will of Caspar a life interest la ail his prop- 
erty was given to said Marie Gugol?' Sub- 
ject to such. life. Interest, plaintiff was given 
oiie-fourth. of the estate, a brother, Edward,. 
lu Switzerland, was given one-fourth, one 
Adolph Aeppll was given one-fourth, and the 
six children of Gottlieb Aeppll were given 
ope-fourtbi Waintiff and Adolph Aeppll 
were, by the terms of the will, made the ex- 
ecutors thereof. At the time of the agree- 
ment plaintiff bad not quite iittalned.the age 
of majority, but was of full age on the day 
when the hearing on the application for pro- 
bate was had. The findings as to the terms 
of the agreenient and the matter of consider- 
ation were In accord with the allegations of 
tbe complaint 

The answers of defendants .sufficiently deny 
the allegations of the complaint as to tbe 
terms of the agreement and the matter of 
a good, valid, and adequate consideration ; 
and the findings on these matters are suf- 
ficiently attacked by ispeciflcatlons of Insuf- 
ficiency. 

The evidence as to the terms of the agree- 
ment, In so far as they refer to what plain- 
tlfr was to do in consideration of the promis- 
ed act of Marie Gugolz, shows a very different 
case from that presented by either complaint 
or findings, and one. \Ve believe, that presents 
a materially different legal question. 6t 
course, it is naturally to be exiiected that 
there would ordlnnrny be some dlflScnlty in 
proving just what an oral agreement, made 
more tlwn 25 years before, was, where there 
Is no written memorandum of any Mnd to 
show the conversation relied upon ai stating 
the terms. Bat here. In the light of tbe tes- 
timony of tbe plaintiff - himself, wUo gave 
tbe only evidence there wa6 as to tile terms 
of the agreement, and the evidence as to wbat 
was actually' done by -bim In parsnauce of 
the agreement, there can be no question as 
to just what, In substance, tbe ~ agreement 
wa& 

On tbe evening of the day on which Caspar 
Gngolz was buried, December 29, or 80, 1881, 
Marie Ougolz and plaintiff and Adolph Aeiv 
pll, who had come from Chicago for the fu- 
neral, were together at the residence of Mrs. 
Gugolz. They read- the will, and Mrs. Ougolz 
expressed ber dissatisfactioB therewltti. She 
said to them: "If you agree to make no op- 
position and to have this tcill set aside, you 
and Adolph, I will, right after it is defeated, 
niake my wUt giving you each your quarter 
tfter my death. Endl, yon can have- your 
quarter, and Adolph shall taave.yot[r?4Uacter, 



apd tbe wii; will b« made In the aime dlylsUwi. 
aJ8 Uncle had it." They both agreed, '^ylng.:" 
"Yes; we wOl help you out; and if you.wlll 
fulfill yoiir promise and make your win {be 
same as Uncle had it ice wiil help you out in 
cicru shape and, form." The nex.t da^ they, 
all three' went to the office of tbe lawyer Who 
had drawn the will, and who had acted, as 
one of the subscribing witnesses' when it was. 
executed December 18, 1881. This lawye'f 
was told by them that "all thfoe of us agreed; 
together to bave.it [the Will] set aside, and 
if it can be done to have It done." He told 
them It would be a "pretty hard matter to' 
do it," but that, "of course, with a' little 
scheuilng • • • it can be accomplished." 
lie dfrocted tbem to return in a few days. 
On their return, January 4, 1882, they were 
taken by the .lawyer before the probate Judge,' 
where plaintiff and Adolph Aeppll signed a 
petition for tbe admission to' probate of Cas- 
par's .will and the issuance to them of letters 
testa liicntary, and were sworn as to the truth 
of tbe. allegations of the petition by said 
judge. A few days later the three Went to 
the lawyer's office again, and Marie Gugolz 
signed a written opposition to tile application 
for probate. On January 25, 1882, the three 
went with the lawyer to court, together with 
the lawyer's partner, who acted on the. hear- 
ing as tbe attorney for Marie Gugolz. The 
two suliscriblug witnesses testified, being 
(iuestloued only by the attorney appearing 
for Marie Gugolz. The derwsitlon of tbe at- 
torney who drew the will shows that the peti- 
tioning executors had no attorney on such 
hearing, did nothing after filing their peti- 
tion to' sustain the -wlli, ' simply remained 
qniert at such bearing "and kept close to Mrs. 
Gugolz," and that "all went the other way 
by the persuasions, promises, and Induce^ 
ments of Sirs. Gugote." This was in no way 
contradicted. When the hearing was com- 
pleted, the attorney who drew the will, ae- 
cording to the testimony of plaintiff, came 
over to the three and said to the executors, 
"I have defeated that will In favor of your 
aunt?' The deposition of this lawyer further 
shows that Caspar Gugolz was not mentally 
Incompetent to execute a will, and that it 
was not true that the Bul)scrlblng witnesses 
did not subscribe their names in the presence 
of the testatof. Plaintiff himself testified 
that he was pre.sent at the execution of such 
win ; that Caspar Gugolz signed the will In 
tbe ' presence of the sabserlblng witnesses, 
and that both subscribing witnesses attached 
their signature at the request and In the 
presence of the deceased ; and that he stated 
it was Ms will. This uncontradicted testi- 
mony covers all tlie grounds of tbe contest 
made. There appears to be no reason to 
doubt that tbe will was in fact valid, jmd 
that plaintiff knew it to lie valid. The record 
sufficiently shows that none of the other 
beneficiaries under tbe will were in Colorado 
at' tbe time, or knew anytblniG; about the pro 
ceedingB. On Jauuary .2i^^jl|^:^^^^lgfg|g 
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win was denied probate, and, as a result, all 
of the property of Caspar Gugolz was su'bse- 
quently distributed to Marie Gugolz, as sole 
heir. 

Going back to the language used by plaln- 
tlft In his testimony as to the terms of the 
contract, we see that the proposition made 
by Marie Gugolz to the two executors was 
to leave them each one-fourth of her estate 
If they would agree, not only to make no op- 
position to her contest, but also "to have this 
will set aside"; and that they In resiwnse 
said that if she would make such a diijposl- 
tlon of her property "we will help you out lu 
every 8hai)e and form." This lmi)lied not 
only passive acquiescence In anything she 
might do in the matter of a contest, but also 
such active partlcii>atlon on their part, even 
as executors, as might be essential to bring 
about the setting aside of the will ; and the 
conduct of the executors thenceforth to the 
time of the making of the order denying pro- 
iMite of the will clearly shows their under- 
standing that such was the nature of their 
undertaking. We may concede that the con- 
tract as alleged and found cannot be held. 
In view of the authorities, to be void as 
against public policy, or to be based uiwn an 
Ule.iial consideration. 

[1] But the contract shown by the evidence 
Is a very different contract from the one 
alleged and found. The contract shown was 
one between the executors named In the will, 
on the one hand, and the sole heir of deceas- 
ed, on the other, by which its executors 
agreed to actually join with such heir in 
having the will set aside, regardless of its 
validity, and In violation of the rights of 
the legatees other than themselves, who were 
entitled, under the will, to one-half of the 
estate, subject to the life interest of Marie 
Gugolz, to use the office to which they were 
appointed by the will to accomiilish this re- 
sult, as executors named in the will to in- 
stitute a proceeding for its probate and the 
issuance of letters testamentary to them- 
selves, for the sole purpose of enabling the 
heir to contest the same, and to allow sucb 
contest to prevail by default on their part, 
regardless of the merits thereof, all In con- 
sideration of the promise on the part of the 
heir to betjueath to each of them by her 
last will one-fourth of her estate. This, of 
course, was, as said by counsel for appel- 
lants, not a mere agreement "for the relin- 
quishment of a valid right," or "a matter 
which concerns the parties only." It appears 
to us that a mere statement of the terms of 
the real contract is enough to clearly show 
that the contract is opiiosed to public policy, 
and is based upon an illegal consideration. 

[2] The absence of sound objection on this 
ground to a contract having for its sole pur- 
pose the disposition of proiierty In a manner 
different from that proposed by a testator, 
even wliere the contract contemplates the 
i-ejoction of the will when offered for pro- 



bate or its setting aside when admitted to 
probate, when it is entirely free from fraud, 
and Is made by all the parties In interest, 
may be freely conceded. As has often been 
substantially said, the public generally has 
no Interest in the matter of the probate of a 
will ; and only those Interested in the estate 
under the will or otherwise are affected by 
such a contract If they all agree upon 
some course to be followed, and their con- 
tract is otherwise free from contemplated 
fraud or violation of any law, no one else 
has any such interest as warrants complaint. 
Such was the character of contract involved 
in ,"<pangenberg v. Spangenberg (App.) 126 
Pac. 379, especially relied on by plaintiff 
here, where the contract puriwrted to affect 
only such property of the deceased as should 
in fact be received by tlie parties thereto. 
In Estate of Garcelon, 104 Cal. 570, 38 Pac. 
414, 32 L. R. A. 595, 43 Am. St. Rep. 134, an- 
other case much relied on by plaintiff, a con- 
tract by an heir to xefraln from contesting a 
will was involved. It was said that the con- 
tract was one that concerned the parties 
alone, and one that did not appear to be 
against public policy. The contract here In- 
volved concerned, not only the parties there- 
to, but also all the other legatees under the 
will of Caspar Gugolz, none of whom, the 
record sufficiently shows, were present, or 
had any actual notice of what was being 
done. Such other legatees were all entitled, 
if the will stood, to receive the amounts giv- 
en them, subject to the life Inlerest given to 
JIarie Gugolz. This interest given them was 
free from any power of disposition on the 
part of said M.irle Gugolz. The setting aside 
of the will involved the absolute destruction 
of this right conferred on them thereby, and 
the vesting of the whole of their interest in 
Marie Gugolz, to do with as she saw fit The 
purpose and effect of the contract were to 
accomplish this very result, to prevent the 
probate of the will in order to defeat the 
rights of the legatees thereunder, not, It may 
be conceded, merely to so deprive such leg- 
atees of their rights, but for the puri>ose of 
enabling Marie Gugolz to have all of the 
property, with absolute power of disposition. 
The only undertaking of Marie Gugolz was 
to leave such property as she possessed at 
the time of her death to the legatees named 
in her husband's will, in the proportions spec- 
ified therein. In addition to this, the con- 
tract contemplated, and in its execution in- 
volved, not the mere omission of the execu- 
tors named in the will to take any step look- 
ing to the defense thereof, but their active 
co-oi)eration as executors in so presenting 
the matter to the court as to bring about the 
invalidation of the will, regardless of wheth- 
er or not there was any legal objection there- 
to. We think no case can be found in which 
such a contract has t;eeu held to be valid. 
It has been expressly held that an agreement 
to resist the probate of . a wiU ^(^^^it 
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to be set aside, so as to cut off the Interest 
of one who is not a party to the agreement, 
is against public policy; it being said that 
the object of such a contract was against 
pabllc policy, as tending to thwart Justice. 
See Gray v. McReynolds, 65 Iowa, 461, 21 N. 
W. 777, 54 Am. Rep. IC 

In Cochran v. Zachery, 137 Iowa, 585, 115 
N. W. 486, 16 li. R. A. (N. S.) 235, 126 Am. 
St Rep. 307, 15 Ann. Cas. 207, the heirs of 
the testator, who were given a life interest 
by the will, with remainder over to their 
issue, In order to obtain a fee-simple title, 
agreed with the person named as executor 
to pay him ?2,000, in lieu of the comi)eiisa- 
tion he would be entitled to as executor and 
trustee if the provisions of the will should 
be carried out, if he, acting in conjunction 
with them, should secure the setting aside 
of the will of deceased. The executor did 
not even petition for the probate of the will; 
such petition being presented by the guard- 
ian of one of the heirs. The will was denied 
probate on the contest made thereto. The 
question of the executor's right to recover 
the ?2,000 agreed to be paid him was pre- 
sented, and the contract was held to be 
against public policy, and recovery thereon 
was denied. It was said that by the con- 
templated adjudication that the will was 
not valid the rights of the issue entitled to 
the remainder were to be absolutely defeat- 
ed, and, citing Gray v. McReynolds, supra, 
that such an agreement to cut off the inter- 
est of one who Is not a party is against pul)- 
lic policy. It was further held that the 
agreement there Involved was against pub- 
lic policy, in that it contemplated the viola- 
tion by defendant of the trust reposed In 
him by his father in nnming him as an ex- 
ecutor to carry out the provisions of the 
will, although he had not assumed any obli- 
gation as such; the court saying that it be- 
lieved it to be in violation of public policy 
that he should speculate on the advantages 
which would accrue to him, as executor and 
trustee, should the will be admitted to pro- 
bate, and malce the relinquishment of those 
advantages the consideration for an agree- 
ment to secure a pecuniary consideration. It 
was further said that any contract which in- 
volves a fraud on the rights of others Is 
against public policy. 

In Ridenbangh v. i'oung, 145 Mo. 274, 46 
8. W. 959, the agreement of one heir to pay 
another $10,000. if a proceeding for the set- 
ting aside of the will of the deceased, in- 
stituted by the promisor, should be succeas- 
fal and the will set aside, was Involved. The 
effect of such a conclusion of the proceeding 
was to cut off the rights of a devisee who 
was not a party to the agreement. It was 
said that under the facts appearing the con- 
tract was entered Into by two avi)arent ad- 
v«-8ary parties, without the consent of a 
codefendant of one of them; and that the 
participating defendant was to t>e paid a 



money coBsideration by the contestant tf he 
was successful. It was said by the court 
that the contract showed tliat it was entered 
Into for the iMirpose of defrauding the dev- 
isee not a party to the agreement, and of 
imposing upon the court, under the pretense 
by the promisee that she was acting in con- 
cert with her codefendant In resisting the 
suit to set aside the 'will, while at the same 
time she was conniving with the plaintiff to 
bring about a different result, for all of which 
she was to receive a consideration. 

It is to be noted that by the agreement 
there involved the contestant agreed with the 
promisee to transfer to the devisee who was 
not a party all his interest in certain lands 
devised by tlie will to such devisee, thus 
making a promise for his benefit. Just as, in 
the case at bar, Marie Gugoiz made such a 
promise for the benefit of those not parties 
to the agreement between herself and the 
executors. What was said by the Supreme 
Court of Missouri as to the contract Involved 
In the case referred to, as stated alwve, is 
applicable here. The contract here, by the 
very terms, was a fraud apon the other leg- 
atees, and must be held to have been entered 
Into for the purpose of defrauding them. It 
further must be held to have contemplated 
an imposition uiion the probate court, the 
Inauguration of a proceeding in which the 
parties appearing were to be apparently ad- 
versary, while in fact they were all actively 
engaged In seeking the same result — the set- 
ting aside of the Will of deceased, as Invalid, 
absolutely without regard to the merits of 
the contest Of the agreement involved in 
the case referred to, the Supreme Court of 
Missouri said: "If such an agreement la not 
inconsistent with the full and impartial 
course of Justice, then we are at a loss to 
Icnow what is. It was not only a fraud upon 
one of the parties to the suit, but It was an 
imposition on the court, its general tenden- 
cies fraudulent and against public policy. 
No such contract oin or should be enforced ; 
it Is at war with iiouesty of purpose and the 
correct and fair adminLstr^tion of justice. 
In such ch'cuuiKtunces the law will leave the 
parties where it finds them." It ts said in 
the note to Cochran v. Zachery, 16 U R. A. 
(N. S.) 237. that, where the contract Is not 
made by all tlie parties in interest and the 
purpose and effect of it are to prevent or 
defeat the probate of a will, thereby to de- 
feat the rights of certain legatees or devisees 
therein, not parties thereto, the courts pass- 
ing upon the question are unanimous in hold- 
ing it violative of public policy and void. We 
have found no reason to doubt the correct- 
ness of this statement. So far as the obliga- 
tion of one named as executor in a will to 
oppote a contest Is concerned, the state- 
ments in Kstate of Ilite, 155 Cal. 455, 101 
Pac. 448, and Estate of Iligglns, 158 Cal. 356, 
111 Pac. 8, relied upon by learned counsel 
for plaintiff, correctly declare the law as It 
Digitized by Vj 0^5^ ^^ 
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exists In this state. Btit tbere la nothinj; la 
either of tbese cases- whldl counteaancas the 
willful use by such person of the rights ac- 
cruing from the fact that he Is named aa 
executor to carry out the provislcms of the 
will, for the purpose of ov«rtnrowlng It and 
having It declared null and void. As sug- 
gested tn « somewhat similar case, to ap- 
prove such action would tie' to approve 'a con- 
tinuance In bis trust by an executor, for the 
very purpose apparently of better betraying 
It See Miller's Appeal, Wilhelm's Appeal, 
30 Pa. 478, 495. We are satisfied that such 
a contract as la shown by the evidence should 
be held to be against public policy and based 
on an unlawful consideration. 

It appears from- what we have said that 
the dilTerence between the contract shown by 
the evidence and- the contract found •by the 
trial court is material' to such an extent as 
to require the conclusion that the lindiugs in 
regard to the terms of the contract are not 
sustained by the evidence. It also appears 
from what we have said that title finding of 
the trial court, to the effect that the promise 
of Alarie Q-ugolz to plaintiff was based upon 
a good, valid, and adequate consideration, is 
hot supported by the evidence. 
' [3] It is earnestly urged that the parties to 
this agreement were not In pari delicto, '.and 
tbAt the plaintiff should be allowed to en- 
force the same In equity, -notwithstanding 
there may be well-founded objections there- 
to on the ground of public policy and illegal- 
ity of consideration. Of course, the com- 
plaint was not drawn -upon any such theory. 
The theory of the complaint was that the 
contract was In all respects valid, and no at- 
tempt was made to allege facts showing -that 
plaintiff was entitled to relief upon any 
other theory. It was Incidentally alleged 
that plaintiff was then a minor,' and that 
Marie Gugolz was' as a mother to -hliA, and 
bad a mother's Influence over him. But It 
■was alleged that, "If- he bad made opposition 
to the contest, • ♦ • he believes that tne 
same would have been sustained; and 
* * ♦ that If ft had not been for the 
promise of his said aunt that she would pro- 
vide for him In the same manner in her will 
that -he would have opposed the said con- 
test on her part of the said last win of the 
said Caspar Gugolz;" and "that the said 
contest went by default on the part of plain- 
tiff, by reason of the said promise made to 
him by hla said aunt." The trial court 
found, outside ' of any Issue made by the 
pleadings, that at the date of said promise 
and agreement said plaintiff was Inexper- 
ienced and Ignorant as to the law, law 
Courts, arid court ptocedure, and In making 
said promise said plaintiff was controlled 
and Influenced by his said aunt There Is 
nothing in the evidence contained In the rec- 
ord noW before us to Indicate on tlie liart of 
Marie Gugolz anything In the nature it op- 



pression, duress, tbreats, undna Influence, or 
the taking advantage of necessities, weak- 
nesses, and. the like, as a -means of inducing 
plaintiff to enter into tbls contract Appar< 
ently what be did was done in all respects 
freely and voluntarily. Qe was 21 years of 
age on the day the bearing wa^ hftd "io; tb« 
Colorado probate court, and, so far as ap- 
pears, was fully- as conversant with l»w,,-l&yr 
courts, and- court procedure- -as- was Marte 
Gugolz, If not a great deal m^re so. Elim- 
inating the finding that may be claimed to 
tend to show undue Influence on the part of 
Marie Gugolz, namely, the finding that plain- 
tiff was controlled and Influenced by his said 
aunt, and the further finding as to plaintiff's 
ignorance of the law, etc.,. it is manifest that 
the judgment cannot be sustained upon the 
theory that the contract, although void as 
being against public policy and based upon 
an Illegal consideration, may nevertheless be 
enforced by plaintiff, or that some relief may 
be granted on account thereof, because be 
was not in. pari delicto with Marie Gugolzi 
The findings, in so. far as they are sufliclent- 
ly sustained by evidence, obviously do not 
present such a case as may projierly be held 
to be within any exception, to the general 
rule that neither pai:ty to such -a contract 
will be granted relief by the<»urts; and that 
the law leaves such parties -where It .finds 
them. The exertions to such rule, based on 
the theory that the parties, are not in pari 
delicto, are well stated In a general way la 
section 9-12 of Pomeroy's Equity Jurispru; 
dence (3d Ed.). . Certainly 6uc& findings in 
the case at biir as are sufiicleritly sustained 
by the evidence do not. bring this case with- 
in any of the exceptions to the general rul^ 

The fact that certain material findibgs are 
not sufliclently sustiiined by the evidence 
oakes a reversal necessary. 

The Judgment, and order denying a new 
trial are reversed. 

We concur: HENSHAW, J.; MELVIN. 
J.; SLOSS, J.; SHAW, J.; LORIGAN, J, 



NATHAN V. DIERSSEN. (Sac. l.STd.) 

(Supreme Court of Calitornia. Jan. 25, 1913. 
Rehearing Denied Feb. 24, 1913.) 

1. EJJECTMBNT (I 12S*)— Mesne Profits— Re- 
covery— Necessity OF Possession. 

At common law, an nction for mesne profits 
conld not be radintalned SRainsf a wrongful 
diBseiBor, except by n plaintiff who had regained 
actual possession of the. premises. 

[Ed. Note. — For other cases, see Ejectment, 
Cent. nig. !SS 4.^8-440, 442, 443, 454, 456-; 
Dec. Dig. I 128.*] ■ • 

2. EjfiCTMBJiT- (S IT*)— Obounds d* ActioN-^ 

DiStOSSKSSION. . ... 

Ejectment can be maintained by an .owner 
who lias been wfongfuUy dispossessed and is 
Still kept ont of possession. 

[Ed. Note.-^Por other cases, see EjMtment, 
cent Dig. §|; 63, 64; Dec. Dig- I IT.*] 
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a; J*nEuoea(T.(J:28tf)-rI*A.?JB FO» BaLiEr-;- 
Statctoby- Provisjohs— 'Mesne Profits^ . 
Under Code Civ. Proc. i 427, authorizing a 
plaintiff, unlawfirlly dispossessed, to unite a 
daim to recover real property and for damages 
for its witihalding and tor'th* rents and profits, 
and section 580 empowering the court, on an- 
swer filed and issues raised, to grant plaintiff 
any relief consistent by the complaint and with- 
in -the issue, the court, 'in an action in which 
the -complaint charged that defendant dispos- 
sessed plaintiff ana Still' withheld possession, 
after answer filed, conld render a judgment for 
possession, ii^itti^ recovery of rents and .profits, 
thou^ there M'ss no pray«r for restitution of 
possession in the complaint. 

[Ed. Note.— For other cases, see Judgment, 
C«nt Dig. ii 441, 442; Dec. Dig. § 252.*] 

4. Ejbctmbnt Q 128*) — Possession 3r 
Plaintiff— Judgment fo» Mesne Profits. 

. In nn action where a judgment for restitu- 
tion and for rents and profits might 'have been 
rendered niider'the issues, th« fact.tliat plolii- 
tiff came. into poB8e»Biofi oi the/premises after 
the eommcncement of the action, so that the 
jtidgment did award ,restitution,' did not deprive 
him of his light to a judgment for medae. prof- 
its.- • - • -. . ;. .-. ; - ; : 

lEii. Kote.^-For other cases., see Ejectment, 
Cent. Dig. H 438-440, 442, 443, 454, 4i>6; Dec. 
Dig. 5 12a*l '. - . 

5. Ejectment (§ 130*)— Judgwenx iX)E Rents 
AND Profits- Interest.' 

Interest upon the rents and profits recover- 
ed may be allowed when necessary to a complete 
indemnity. 

[Bd. Note-'-Fbt -oUter cases, see Ejectment, 
Cent. Dig. i 448 j Deo. Dig. S 130.*] 

<( EJSCTMENT-Cf 136f)-»^B9lTS ABt) PKOITtS— 

EyirancB as to Rents.. 
- Id an action for the rents an^ p^rofits of 
land, damages may 'be established either by 
showing the rents and profits actually received, 
or by proving the annual rental value of the 
land. 

[£d. Note.— For other cases,- see -Ejectment, 
Cent. Dig. §J 459, 4C0; Dec Dig.- $ 135.*] . 

7. DisinssAi, AKD NoMSOiT (I 60*)<-Dblat— 
Statutory Provisions. 

Code Civ. Proc, S 583, which directs a dis- 
missal where there has ^ecn a delay of five 
■years after filing of answer, e-xpressly excepts 
cases where the parties hare stipulated in writ- 
ing that the time may be extended. . 
- [Ed. Note. — For other cases, see Dismissal 
and Nonsuit, Ceiit. Dig. §S 140-152 ; Dec. Dig. 
I 60.»] 

6. Executors and Aoministbat'ors (| 453*)— 
Action Against Executbix — Form of 
Judgment. 

Under Code GW. Pioc. i 1504, a judgment 
•gainst .an executrix, upon a demand against 
the estate, of her testator, should be stated to be 
only payable in diie course of the administra- 
tion. 

f-Ed. Note.— For other cases, see Executors 
end Administrators, Cent. Dto. IS 1884-1908; 
Dec. Dig, i 453.*] 

Department 1. Appeal from Superior Court, 
Tolo County; N. A. Ha'vvklns, Judge. 

Action by Charles P. Nathan against 
George £. Dlerssen, continued after his death 
against Eda B. Dier88en,as executrix. Judg- 
ment for pialntlft, and defendant appeals. 
Judgment modified and affirmed. 



I^ev^Q & Devli^, of ,S»fX&paes^. tot; 9J^- 
l^nt Di E. Alexander, of San Franciscq, 
aqd Whltei MlUer & McLaughI^l. pf ^a<^- 
weato, for respondent. '■■:•■ i 

: SliOSS, 3: .ia». ■ ae.Uo» was ^wbt by 
caiarles P. Nathan against George E. Dien(- 
sen to recover the rents, issues, and.nrofit^ 
of a tract of land IB Yolo county,, alleged tp 
have b«eu unla.'wfully withheld frow plalnti^ 
by defendant. Pending the action, the orig- 
inal defendant died^ and Eda B> Di^rsse^, as 
«SKcutrlx of his last -wiU, was substituted la 
his stead. A supplemental complaint alleged 
the presentation x>£, a claim by the plaintiff 
to the' executriy.; Upon- a trial without. a 
Jury, the court rendered judgment in favo^ 
of the plaiutlfT for $2,592.75, -and from this 
judgment, and an order :denylng her motion 
far a new trial, the defendant appeal^. 

The present action was commenced iu May, 
1902; It appears from the bill of excepUons 
that in July, 18»8k the plainUff Nathan had 
commenced a former- action against Dlerssen 
and another to quiet bis title to the land ip 
question, and for restitution of the poss.e^- 
sion thereof, and that on April 22, 1902, a 
Judgm«£nt in accordance with plaintiff's SftiJ- 
■et.iiad been entered lU; said action. Aa 9St- 
I)eal was tal^en -to this caurt{ and the Judg- 
ment, was affirmed on the 23d day of Febru- 
ary, 1905. Nathan vj.Dierssen, 146 Cal. 63, 
79 Pac. 739. It appeared, further, th^t peak- 
ing said . appeal, to wit, on November "^, 
1902, Dlerssen surrendered possession of the 
premises to. the plaintiff. Such siirrender, it 
.wiU- be noted, took place after the commence- 
ment of .the present action. - The appellanit 
conten.ds that, under this state of_facts, the 
plaintiff .was not entitled ;to luaiatala an ac- 
tion for rents and profits, for the reason that 
he was not, at the date of the filing of his 
..complaint. In possession of the laud.. 

{1-J It was without doubt the established 
rule at common law that an action against a 
wrongful disseisor, for mesne profits, ,coulfl 
not be malntaiued except by a plaintiff who 
.had regained actual possession of the premis- 
es (15 Cyc 213, 215 ; Stanclll v. Calvert, 63 
N. C. 616; Caldwell v. Walters, 22 Pa. 378; 
Ainslte V. Mayor of New York, 1 Barb. [N. 
Y.] 168 ; Ait v. Gray, 55 App. Div. S63, 67 N. 
Y. Supp. 411; Young v. Downey, 145 Mo. 
261, 46 S. W. 962), or, at least, had recover- 
.ed a Judgment in ejectment. Shipley t. Al- 
exander, 3 Har. & ^. ;<Md.) 84, 5 Am. Dec. 
421; Brewer v.. Beckwith, 35 Miss. 46f; 
Winkley -v.- Hill, 6 N. H." 39L See Locke j. 
Peters, 65 Gak -16i, 3 Pac. 657. As we have 
seen,, the plaintiff did not have actual pos- 
session. And even a holding that the rul,e 
is satisfied by. a prior recovery of judgment 
for possession would not avail plaintiff here^ 
since the complaint falls to allege, and the 
findings to state, that there had been an;y 
recovery in. ejectment The position of the 



»rot otker cue»a«e Mutt* topic and seeUoa NUMBER In Deo. Dig. « Am> Dig. KeyJie. Series * llap-rin^enii 

Digitized by VjOOQ IC 



14 



180 PACIFIC REPOBTBB 



<Cal. 



"respondent Is, however, that the doctrine 
requiring a plaintiff, before suing for mesne 
profits, to retake possession, or to establish 
his right of possession by a Judgment In 
ejectment, has been abolished by the provi- 
sions of our Codes, and that In this state the 
action may be maintained by any one who 
has wrongfully been kept out of a possession 
to which he was entitled. It Is unnecessary 
to pass upon the merits of this broad con- 
tention. 

[I, S] Whatever may be the right of one 
out of possession to sue for mesne profits 
alone, without setting up possession or the 
recovery of judgment In ejectment, section 
427 of the Code of Civil Procedure unques- 
tionably authorizes a plaintiff, unlawfully 
dispossessed, to unite In one and the same 
action a claim "to recover specific real prop- 
erty" with one for "damages for the with- 
holding thereof, or for waste committed 
thereon, and the rents and profits of the 
same." The appellant concedes that, under 
this section, a demand for mesne profits may 
be enforced without prior possession or Judg- 
ment in ejectment, when the demand is made 
In the very action of ejectment itself. 

We think the present action may properly 
be regarded as one for the recovery of pos- 
session, as well as for rents and profits, and 
that it therefore comes within the permissive 
provision of section 427. The complaint con- 
tains every allegation necessary In an ac- 
tion of ejectment. It alleges ownership in 
plaintiff; that defendant wrongfully entered 
and dispossessed him ; and that he still 
keeps him out of possession. No further 
averment was required. Payne v. Treadwell, 
16 Cal. 220; Salmon v. Symouds, 24 Gal. 
261 ; Johnson v. Vance, 86 Cal. 128, 24 Pac. 
863; P. A. Hihn Co. v. Pleckner, 106 Cal. 
05, 39 Pac. 214. There was therefore a state- 
ment of every fact necessary to entitle the 
plaintiff to a Judgment for possession of the 
premises, togetlier with the facts essential 
to a demand for rents and profits. It Is true 
that the complaint contains no prayer for 
the restitution of the premises. If the de- 
fendant had defaulted. Judgment for such 
possession could not properly have been ren- 
dered. But when an answer has been filed 
and issues raised, the court may grant plain- 
tiff any relief "consistent with the case made 
by the complaint and embraced within the is- 
sue." Code av. Proc. | 580; Walsh v. Mc- 
Keen, 75 Cal. 519, 17 Pac. 673; Johnson v. 
Poihcmus, 99 Cal. 240, 33 Pac. 908 ; Kent v. 
Williams, 140 Cal. 3, 11; 79 Pac. 527 ; Zeller- 
bach V. AUenherg, 99 Cal. 57, 33 Pac. 786. 
The moment the answer was filed, therefore, 
the case became one in which the court, re^ 
gardless of the prayer of the complaint, 
would have been authorized to grant any re- 
lief consistent with the pialntifTs averments. 
Such relief could properly have included a 
Judgment for the restitution of the posses- 
sion with the recovery of the rents au4 prof- 



its. Evans T. Scbafer, 110 Ind. ^, 21 N. S. 

448. The fact that no Judgment for restitu- 
tion was In fact given Is of no consequence. 
There was no occasion for any such judg- 
ment, in view of the fact that, during the 
pendency of the action, possession had beetk 
restored to the plaintiff. For the same rea- 
son, the court was not required to make find- 
ings establishing the plaintiff's right to a 
restitution of possession. 

[4] If the action was one in which, under 
the Issues framed, a Judgment for restitution 
and rents and profits might properly have 
been rendered, the fact that the plaintiff came 
into possession of the premises after the 
commencement of the action did not deprive 
him of his right to a Judgment for mesne 
profits. Crispen v. Hannovan, 86 Mo. 160; 
McChesney v. Walnwright, 5 Hammond (6 
Ohio) 452; Venner v. Underwood, 1 Koot 
(Conn.) 73; Price v. Sanderson, 18 N. J. 
Law, 426. 

[{] The findings declared that the value of 
the rents. Issues, and profits of the premises 
during the period of the withholding was 
$1,733.33. The court further found that the 
plaintiff was entitled to interest on this 
amount from the 1st day of November, 1902, 
the date of the restitution of the possession, 
to the date of Judgment. The appellant cofl- 
tends that the allowance of Interest was not 
justified. But the contrary has been directly 
held by this court. In Furlong t. Cooney, 72 
Cal. 322, 14 Pac. 12, the court, in deflnfaig the 
measure of damages In a case like this, 
states that "interest also may be allowed 
when necessary to a complete indemnity." 

[t] We see no error in allowing evidence 
to show the rental value of the property. 
The appellant concedes that the damage, in 
cases of this kind, may be established either 
by showing the rents and profits actually re- 
ceived or by proving the annual rental value 
of the land. The latter course was the one 
followed here, and we think the testimony 
offered by plnlutiff fairly tended to show the 
reasonable rental value. The answers of 
some witnesses, with respect to this point, 
are criticised ; but the objections go rather to 
the weight of their testimony than to its ad- 
missibility. 

[7] The answer was filed June 19, 1902. 
The case was not tried until June 15, 1909. 
The defendant moved to dismiss the action 
uiwu the ground that five years had elapsed 
after the filing of defendant's answer. But 
section 5S3 of the Code of Civil Procedure, 
which directs a dismissal where there tias 
been such delay, makes an exception of 
cases where "the parties have stipulated, in 
writing, that the time may be extended." 
There was ample evidence here to Justify the 
court in holding that stipulations to this ef- 
fect had been made. There was no error in 
denying the motion. 

[Jl Finally the api)ellant contends that the 
Judgment, being against the executrix upon 



Digitized by 



^^oogle 



ciLy 



JOSE ItXAlTT OO. «. PATLIOEYIOH 



M 



s demand against tli» estaterof her testator, 
should have be«n made payabla in due course 
of administration. Code CIt. Proc { 1501. 
Thia contention Beema to he well founded, 
and the Jndgment vlil be modifled according- 
ly. l!1ie judgment la modifled by ~ adding 
thereto, after the words, "as executrix of 
the last will and testament of George B. 
Blerssen," the words, "the same to be paid 
In due course of administration of the es- 
tate of said decedent"; and, as so modified, 
the Judgment is affirmed. 
The order denying a new trial Is affirmed. 

We concur: SHAW, J. ; ANGELLOTTI, J. 



(U4 CaL CU) 
JOSE BEALTY CO. t. PAVUCEVICH. 
(a F. 6,971.) 
(Supreme Court of California. Jan. 27, 1913, 
Behearing Denied Feb. 20, 1013.) 

1. Qotetino TnXE <l 43*)— Evidbnok— Ad- 

lllSSXBIUTT URDBB PLKAOIHOB. 

In an action to quiet title, where defead- 
ant claimed title under a sale by the trustee 
under a deed of trust, proof of fraud sulHcient 
to avoid the trustee's sale and deed was admis- 
sible in avoidance of the defense, although 
fraud was not pleaded in tlie complaint 

[Ed. Note. — For other cases, see Quieting 
TiUe, Cent Dig. §{ 84-«7; Dec. Dig. { 43.»] 

& New Tbial (8 130») — SPBOincATiow of 

EBROBS— lNSUFnCIE!»CT OF EVIDENC*. 

In as act'on to quiet title againitt a pur- 
chaser from a trustee under a deed of trust, 
where the court found that interest on the se- 
cured note was not paid, but that the payor of 
the note had sufficient funds at the place of 
payment for the purpose of paying the inter- 
est, and that the mortgagee never demanded 
payment of the interest, and on this finding 
concluded that there was no default, and that 
the declaration by the mortgagee that the prin- 
dpal was due because of a default, and the 
sale and deed in pursuance thereof were fraud- 
ulent and void, and also found that plaintiff 
was the owner of the land, subject to the deed 
of trust, and that the interest claimed by de- 
fendant, in addition to his rights under the 
deed of trust, were without right, a notice of 
motion for a new trial, specifying that the evi- 
dence was insufficient to justify the findings 
that plaintilf was the owner, that defendant's 
interest was without right, and that the mon- 
ey for the payment of the interest on the note 
was at all times ready at the place of payment, 
although not in the customary form for such 
specifications, sufficiently presented the ques- 
tion whether the finding on the subject of de- 
fault was sustained by the evidence. 

[Ed. Note. — For other cases, see New Trial, 
Cent. Dig. {| 257-262; Dec. Dig. { ISO.*] 

8. MORTOAOES (I 874*)— Salk under Powee— 

Deed — Cosclitbiveness. 

Where a deed of trust, containing a pow- 
er of sale, provided ttiat the recital in the trus- 
tee's deed, under the power of any matter of 
fart, including the fact that default had been 
made in the payment of interest, should be con- 
clusive proof thereof against the mortgagor, 
his heirs and assigns, such a recital was con- 
clusive in the absence of fraud of which the 
purchaser at the trustee's sale had notice. 

[Ed. Note.— For other cases, see Mortgages, 
Cent Dig. {{ 111&-1123; Dec. Dig. { 374.*] 



4. MOBTOAois (S 869*)— Saxb vmm Powm 

— Fbacd. 

Proof that a mortgagee under a deed of 
trust, knowing that there had been no default 
in the payment of interest, declared the whole 
amount due, and caused the trustee to make a 
sale under the power of sale by falsely inform- 
ing him that there had been a default, and pur- 
chased the property himself at the trustee's 
sale, the owners of the property, not having 
been informed of the sale, given notice, or 
having anv knowledge thereof, was sufficient 
to Set aside the trustee's sale. 

[Ed. Note.— For other cases, see Mortgages, 
Cent Dig. U 1093-1100; Dec. Dig. | 360.*] 

6. MoBTGASES (I 300*)— Patkikt- Tender. 

Where a mort^ragee, under a deed of trust 
providing that the interest was payable month- 
ly at the office of B., testified that he demand- 
ed payment from B. in his office, and went re- 
peatedly to the office to collect the interest, 
but failed to get it, and that B. never offered to 
pay it, B.'s testimony that he or some other 
person in the office had money to pay the in- 
terest if it had been demanded, without any 
showing that the money belonged to the debt- 
or, that it had been provided or placed there 
by him or any other person for the purpose of 
paying the interest, or that B. or any person 
in the office was willing to pay it on the in- 
terest or had been authorized or instructed or 
intended to do so if the interest had been de- 
manded, did not show that the debtor was able 
and willing to pay it at B.'s office within Civ. 
Code, { 3l30,_ providing that, if the maker of 
a negotiable instrument is able and willing to 
pay It at the place of payment at maturity, 
such ability and willingness are equivaient to 
an offer of payment 

[Ed. Note. — For other cases, see Mortgages 
Cent Dig. U 870-888; Dec Dig. | 300.*] 

6. Ten DEB (S 13*) — PBOviDiNe Funds ai 

Place or Payment. 

Under Civ. Code, ! 3130, providmg that H 
is not necessary to make a demand of payment 
on the principal debtor in a negotiable instru- 
ment in order to charge him, but that if the 
instrument is by its terms payable at a speci- 
fied place, and he is able and willine to pay 
it there at maturity, such ability and willing- 
ness are equivalent to the offer of payment 
mere passive ability and willingness are insuf- 
ficient, but such ability must be manifested by 
providing funds at the place of payment iu the 
hands of some person authorized to pay such 
funds on the debt and willing to do so. 

[Ed. Note.— For other cases, see Tender, 
Cent Dig. I! 29-32; Dec. Dig. } 13.*] 

Department 1. Appeal from Superior Court, 
Santa Clara County; John E. Blchards, 
Judge. 

Action by the Jose Realty Company against 
V. Pavllccvlch. From a judgment for plaln- 
tlET, and orders refusing to vacate the judg- 
ment and denying a new trial, defendant ap- 
peals. Judgment vacated and order denying 
new trial reversed. 

W. B. Hardy and Chas. Clark, both of San 
Jose, for apt^ellnnt Will M. Beggs and K. 0. 
McConrish, both of San Jose, for respondent 

SIIAW, J. The defendant presents three 
appeals: One from the judgment; a spcond 
from a ruling refusing to vacate the judg- 
ment for plalntier and enter judgment for 
defendant on the findings; and a third from 
an order denying defendant's motion for a 
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new trfil/" It >11I 'Ser-AScesisttry to «)iisld6r 
only :tlie ^peal from tbe prji^ejr. denying a 
new trial. • • ■. 

The plaintiff's action -was to xiulet Us al- 
leged title to a parcel of land ; 't!»e complnlnt 
being in the usual form, alleging ownersblp 
In' plaintiff and .an unfounded claim by tbe 
ddTendantl Tbe proof showed that on No- 
veimbSr 30, JOOD, ione T. A. Cottle, being then 
the owner of the.-laBd subject to a deed of 
trust by U&n previously made, ° convesyed ' it 
to one A. B. 'Sleuse, -and that on ^September 
21, ISIO, «cid House: executed a deed pur- 
porting to convey the land to the plaintiff. 
Tlie defendant for answer alleged that oh 
November 80, 1000, Cottle executed a deed 
coflveylng the land to a trustee, with power 
oflsale, to hold the same as security for the 
payment of a note from Cottle to PavUcevlch, 
dated October 18, 1009, payable one year aft- 
er; date, for $3,300, with Interest at 7 per 
cent, per year, payable monthly, and. provid- 
ing that, if the Interest wa& not so paid, the 
payee might declare the whole sum due, of 
whleh declaration the maker waived notice; 
that no Interest was paid for the months' of 
May, 'June, July, or August, 1910, whereupon 
the defendant declared the whole sura due, 
and the trustee, at defendant's written re- 
quBst,- and In -the. manner prescribed by the 
terms of the power of sale; offered the land 
fof sate for nonpaymedt of debt, sold it to 
PavUcevich, and In pursnance ' thereof, on 
SejAeftiber 20, lOlO, conveyed Ihe land to Pav- 
iloevich. by deed, wWcb was duly, recorded 
on the same day, whereby defendant became 
the owner of the preanises. ■ 

The note declared that it was payable at 
the office of Will M. Beggs, in San Jose. The 
deed to the trustee provided that; In any 
deed made by the trustee under the' power 
of . sale, the recital in such deed of any mat- 
ter of fact. Including the fact -that default 
hod been made in the payment of the note 
or. Interest thereon, when due, ishopld be 
conclusive proof of ifach fket against Cottle, 
hla.beli;s..and assigns. The deed executed by 
the trustee to Pavllc6vlch recited that the 
interest on said note was' on Augitst 24, 1010, 
overdue and unpaid, and Uiat PavUcevich had 
elected to- consider the principal as Imme-. 
dlately due and payable, and .had directed 
the trustee to proceed, and that the first 
publication of the notice of sale was on 
Afi.^'ust 25, 1910.' The plaintiff, on the trial, 
dirt not controvert any of these statements, 
e.'iccpt the statement that the Interest on the 
note, or any part of It, was overdue at or 
prior to the giving of- said notice of sale. 
Its contention. Is .tlia-t It li.'id bongl^t the, title 
of Cotlle, and had assumed the p'Sijineut of 
the note; that It was able and wlllinf? to. 
p;iy It at tlie offlce of Bc-'us at the time the 
rcsi)ectlve monthly payuicuts became due ; 
aiul.cQnstviuputly that, under the provisions 
of. section 3i:!0 of the Civil Code, It was not 
in-defacit... It.alsa^labi^d t^at tbe.^r^stfte's 
eale was fraudulently procured by Pavlit-e- 



^UOx] the fralid oon8iatlBg-o£h1«:aondHct in, 
giving the Olf eotlbn to the trustee to acll the 
laikd foil defatilt.in payment of interest, when, 
by^reasottof plalBtlS's ahiUty and wilUngaeas. 
to-pay the interest at the time.it fell djie 
at the place bf payment, there was w> der/ 
fttnlt, 

[)]-It was "-Bot -necessary; for plaintiff to 
plead fraud in Ite complaint. Xbe trustee's - 
sale was 'set up by the defbodaai: as 4t :d^r 
fehse to the-aetion of the . plaiatifl. In such' 
a case, proof of fraud, snfllcieat to avoid the- 
trbstee's sale and deed.iiwaa adihtaslMe w.ltb- 
out further pleading; it being matter In 
avcldauce of the d^f^se'^ftcUp-in tha an- 
swer. Moore v. Copp, 119 Cal. 433, 51 Pac. 
630; Brooks v. JohnsOH,- 522 Cal. 570, 55 Pac. 
423; White v. Stevenson, 144 Cal. 112, T7 Pafr:■ 
S28;"Wendling Co.'v/GIenWbod Co., ISS Cal. 
415, 95 Pac. 1029; Peck T.Noee, 154 Cal. 354, 
9r Pac. 'SOS. ■ ■■::■■. : .■- 

[2] The court found that n& Interest was 
eveiv.paid on the. note ^r-any montiii afteit 
April, 1910, but that, at all times since that 
date, "the payor of eald note has had suf- 
ficient funds at' said otAce for the purpose 
of paying said intwestr" and that the da-' 
feiidant had never dpmaAded the payment of 
said interest Upon this finding. It made a' 
conclusion of -law that there was no default 
in the payment of interest,, apd that the dpe-", 
laratlou by Pavllcevich that the princlpaf 
was -due-, and the -sale and deed made in 
pursuance thereof; were fraudulent and -void.' 
There was also a general flndhig that the' 
plaintiff was the jswner of the land, subject 
to "the deed-jof trust executed hy Cottle, and' 
that the Interest which the defenaant tialnts, 
in addition to the rightd conferred by said 
deed of trust, is without jrigbt The defendant 
gave notice of intention to move for a new 
trial, stating that the motion was to be madeC 
oa the minutes of the court The nollce la 
effect specified that the evidence' was -insuf-' 
flclent to justify the following llndings: (1)" 
That plaintiff Is the owner of the premises; 
(2) "that the interest which defendant has in 
the premises is without right ;" (3) "that the 
money for the payment-, of the Interest on- 
said note was at aU times ready at the -plac« 
of payment" Altliough these are not in the 
customary form for such speclflgallons of in-; 
sufficiency, we think they ar(& sufiiclent to pre-, 
sent the question- whether or not. the finding 
on the subject of the defauK la the- interest 
payments is sustained by the evidence. - ■ '; 

[3] If the recital te. the trustee's deed is 
conclusive on Cottle and his successors In 
Interest, it would follow that this finding ijs' 
contrary to the evidence. That such recital 
Is conclusive, where the. deed of trust em- 
powers the trustee to make it,, in the ab- 
sence of fraud of which the liurchaser at 
the trustee's sale had notice, appears to be- 
settled by the decisions of this court. Sim- 
son v. Eckstein. 22 Cal. 503 ;' Carey v: Brown,' 
tia.Gsil.. ;i74: M(U'irftldei\jr„Sprii«s; J.aO'Cai: 

595, 73 Pac. 452. or-»rnr> 

Digitized by VjUU vie 



Q»Ui 



JOSE «K4HTY 00. W PAy»K!BVICH 



17 



[4] Beapoodent,. IioweTer, clalm3 tbat by 
diowlng that PavUcevlch, knowing that there 
bad been no such default; declared the prln- 
dipal and interest due, and caused tbe trus- 
tee to make a sale under the power by false- 
ly iBforming him that the payor was In de- 
fault, and that PavUcevlch himself bought 
tbe property at the trustee's sale, and that 
tbe owners of tbe property were not Informed 
of the sale or of tbe notice given thereof, 
and had no knowledge of It, It Jias establish- 
ed the proposition, that the sale and deed 
were procured by fraud, and that this Is 
Is sufficient to let In proof of the falsity of 
the recital in the deed of tbe trustee, and set 
aside the sale made by btm. We are of the 
opinion that, if these facta were shown, the 
fraud cl&imed wauld be sufficiently establish- 
^. But we think, the proof was .lacking' bq 
Ua ' as tiie facts of there having been ao 
default in payment of interest and of Imowl- 
edge by PavUcevlch are concerned. 

'■ [S] It is admitted ttiat tbe luterest for tbe 
four months above specified has never been 
paid. It is not claimed that PavUcevlch 
knew, or ever was informed, that the plain- 
tiff, or any other person, bad funds in the 
hands of Beggs, or with any other person 
at bis offlpe or elsewhere, with which to pay 
tbe interest, or that any money bad been 
I^oed tbM«-for that purpose. Pavlicevicb 
testified that tbe loan to Cottle was made 
for him through tbe agency of Beggs, to 
whom he bad Intrusted the money for that 
purpose; that he demanded from Beggs In 
bis office, about the 1st of June, 1910, the 
payment of ttie Interest due on Mby 18, 1910; 
and that during the months of May, June, 
July, and August, 1010, be went repeatedly 
to Beggs' office to collect tbe interest, but 
failed to get it, and that Beggs never offered 
to psiS it Tills, Clearly, wa$i ample evidence 
of tbe existence of a default la rebuttal, 
Beggs testified that be was the ivesident of 
the Jose Realty Company, and that in Feb- 
ruary, 1910, be told PavUcevicb that said 
company bad succeeded to tbe int^%et of 
Cottle in tbe property, and was to look after 
the payment of the note and interest He 
further testified that be had advanced ?8.80 
for PavUcevlch to pay costs In a Justice court 
suit in which he was attorney for Pavllce- 
Ticb, and tba4: PavUcevicb, In January, 1910, 
agreed that this advance might be adjusted 
tbe next time the interest fell due on the 
Biote; tbat no interest was paid from that 
time until May 5th, when he paldto PavUce- 
vlch $57.75, being interest for three months 
ending April 18th; that the $8.50 was not 
then adjusted or deducted; that PavUcevlch, 
shortly afterwards, asked Beggs to find a 
purchaser for the note, saying that be need- 
ed tbe money; tbat Beggs tried to do this, 
and that there were several conversations 
between them about it; and tbat PavUcevlch 
never demanded payment of the interest 
from -blnv ot from anybody else in h<n pres- 

' *13dP.-2 .,.-..:>. = .. 



ence, or to his kuowiedge. There Is- no tes- 
timony tbat any person ever offered to pay 
such interest Beggs wag then asked tlie 
tuestlon, "Did you have funds at your of- 
fice, or had any of the persons in charge of 
your office, sufficient to pay tbe interest at 
any time had It been demanded?" to wbich 
be answered, "Yes, sir." This was all tbe 
evidence tending to show tbat the plaintiff 
was ablQ and willing to pay the interest at 
the office of Beggs. 

. [I] The purpose of this evidenoe vas to 
brlug the case within the provisions of see- 
tiott 31S0 of the Civil- Code, which reads as 
follows: "It is not necessary to make.-a de- 
mand of payment upon the principal debtor 
ill a negotiable intitrument in order to charge 
him; but if the instrument- is by Its terms 
payable at a specified place, and lie ia able 
9ud wilUog to pay it there at maturity, eaoU 
ability and wiUiugness are eauivalent to an 
offer of payment upon his part" Under tbla 
section, no demand- was necessary In order 
to create- a default in payment The latter 
olause of tbe section manifestly refers to 
section 1500 of tbe Civil Code, wbi$b pro- 
vides that: "An obligation for the payment 
of moo^- Uf 'ext^goished )iy a . due offer of 
payment if tbe amount is immediately de- 
posited in the name of tbe creditor, with 
some bank of deposit within this state, of 
good xepute, and notice thereof is given to 
the creditor." Under this section it I)as been 
uniformly held that although such an offer, 
when not followed by an immediate deposit, 
does not pay tbe debt, or extinguish tbe oli- 
ligation to pay it yet, if the mere offer is 
duly made, the eff^t is that there is at tbat 
time no breach of tbe promise to pay. Ran- 
dol V. Tatum, 98 Cal. 399, 83 Pac^ 433; 
O'Conor V. Braly, 112 Cal. 37, 44 Pac. 305, 
53 Am. St R^. 155; Knowles y. Murphy, 
107 Cal. 115, 40 Pac. Ul; WoUT v. Canadian 
Co.," 123 Cal. 643, 56" Pac. 453; Montgomery 
V. Tutt 11 CaL 318. 327. Section 3130, of 
course, cannot be complied with by a mer6 
passive ability and wllUngnesa. There must 
be an ability to pay, manifested by provid- 
ing funds at tbe place of payment In tbe 
bands of some person there present who is 
authorized to pay it on the debt and is will- 
ing to do so. If, therefore, the plaintiff had 
placed sufficient money in the office of Beggs, 
to be applied to tbe payment of this Interest, 
In charge of some person there who was au- 
thorized and directed to use It for tbat pur- 
pose, when demand was- there made, or If 
it had been in attendance there by its agent 
with sufficient money bnd authority to pay 
such interest and bad been able and Vvllllug 
thereafter to pay It on demand, it would not 
have been In default for nonpayment df in- 
terest, although JJie pbligation to pay it 
would remain. Montgomery .v. Tutt supra, 
11 Cal. 318. 

But the evidence does not show this to be 
the case. It merely shows that Beggs, or 
■■ ■-••- ■■ - • ■ ■ Cflgitizedby^OOQl'C 
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sotse other person In his office, had money 
enough to pay the Interest at any time, had 
It been demanded. It does not show that 
the money belonged to the plaintiff, or that 
It had been provided or placed there by the 
plaintiff, or any other person, for the pur- 
pose of paying this Interest, or that Beggs, 
or that any other person In his office, was 
willing to pay it ont on the Interest, or had 
been authorized or Instructed to do so, or 
that any of them Intended to do so If the 
Interest had been demanded. There was 
therefore no proof that "the payor of said 
note has bad sufficient funds at said office" 
to pay the Interest, or that the payor had 
sufficient or any funds there "for the pur- 
pose of paying said Interest" as the findings 
declare, or that the payor was "able and 
willing to pay It there," in the SMise neces- 
sary to constitute the equivalent of an offer 
to pay under section 3130, aforesaid. The 
proof In rebuttal was not sufficient to over- 
come the positive proof of the defendant that 
the interest was not paid when due. 

The Judgment is vacated, and the order 
denying a new trial Is reversed. 

We concur: ANGELLOTTI, J.; SLOSS, J. 



GORDON v. CADWALADER et aL 
(SOUTHERN rA<;. R. CO., In- 
tervener). (Sac. 1,955.) 

(Supreme Court of California. Jan. 15, 1913. 
Rchearmg Denied Feb. 14, 1913.) 

1. Deeds (8 128*)— Estates Created— Appli- 
cation OF Rule in Shelley's Case. 

A deed to land in tills state executed June 
3, 1872, is subjept to the rule in Shelley's Case, 
which was abolished by Civ, Code, { 779, ef- 
fective January t, 1873. 

[Ed. Note. — For other cases, see Deeds, Cent. 
Dig. §1 413-415, 419-421, 427; Dec. Dig. ! 
128.*] 

2. Deeds (| 128*) —Estates Cheated — Ap- 
plication of "Rule in Shelley's Case." 

The rule in Shelley's Case is that where 
land is devised or granted to a person for life, 
with remainder after his death to his heirs or 
the heirs of his body, whether these words, or 
words having the same legal effect, are used, 
the first grantee takes a fee simple absolute, 
or qualified fee, dependent on whether the con- 
veyance is to him and his heirs or to the heirs 
of bis body, and the heirs take no estate or in- 
terest, and therefore the first grantee may dis- 
pose of the land as it the deed or will contain- 
ed no words purporting to transfer less than a 
fee to him, or, as it is usually stated, the words 
"heirs" or "heirs of his body" are worde of 
limitation, and not of purchase. 

[Ed. Note. — For other cases, see Deeds. Cent. 
Dig. §§ 413-415, 419-421, 427; Dec. Dig. 8 
128.» 

For other definitions, see Words and Phrases, 
vol. 7, pp. 6272, C273.] 

3. Deeds (| 12S*)— Estates Created— .\ppli- 
CATioN OF Rule in Sublley's Case — 
"Heirs." 

The reason for the rule in Shelley's Case 
is that it was considered that the words, "and 



to his heirs" or "to the heirs of Ms body," fol- 
lowing a grant purporting to be of an estate 

for life, implied that the heirs should take by 
inheritance, and not directl.v from the grantor, 
which they could not do unltss the grantee took 
an estate of inheritance, and that the word 
"heirs" was used to denote the whole inherita- 
ble blood of the life tenant, the life tenant and 
not those being his heirs at his death being the 
original stock of inheritance, and where the 
deed contains modifying or qualifying words in- 
dicating that the grantor did not intend to de- 
scribe the whole inheritable blood of the life 
tenant, but intended to point out the proper 
persons who should take the estate upon bis 
death, and to make of them a new root of in- 
heritance, the rule does not apply. 

[Ed. Note.— For other cases, see Deeds, Cent. 
Di?. §§ 413-415, 419-421, 427; Dec. Dig. { 
128.» 

For other definitions, see Words and Phrases, 
vol. 4, pp. 3241-3265; vol. 8, pp. 7(r77-7678.] 

4. Deeds (| 12S*)— Estates Created— Appli- 
cation OF Rule in Shelley's Cask— "De- 
scend." 

A deed granted to the party of the second 
part certain land "for and during the term of 
his natural life, and after his death then to de- 
scend to his heirs and assigns forever," and 
recited, after the description, that it was con- 
veyed to the grantee for and during his natural 
life for the final use and benefit and behoof of 
the children or other lawful heirs of bis body 
who might survive him. The habendum clause 
read, "to have and to hold unto the said party 
of the second part, his heirs and assigns for- 
ever," and the warranty, "to the said party of 
the second part, bis heirs and assigns." Fol- 
lowing the attestation clause was a clause ex- 
plaining an interlineation and erasure in the 
granting clause, showing that, as first written, 
it granted the land to the grantee "and to his 
heirs and assigns forever," and had been chang- 
ed by the interlineation and erasure to read as 
first quoted. Beld, that the rule in Shelley's 
Case did not apply, and the grantee took only 
a life estate, since, while the interlineation in 
the granting clause would not have avoided the 
effect of that rule, the recital was manifestly 
inserted to state the intent more accurately 
than it had been previously expressed, was the 
significant part of the deed, and showed that 
the intention was to give a remainder to the 
surviving children or grandchildren directly by 
the deed, and not by inheritance, they to con- 
stitute the new «tock of inheritance, the 
granting clause, notwithstanding the use of 
the word "descend," which, although literally 
denoting a passing by inheritance, is often used 
as a word of transfer, contained a sufficient 
grant of the remainder, and the defendant's 
intention was not defeated by the habendum 
and warranty clauses, the conflict between 
which and the granting clause and recital had 
apparently not been observed, and not been 
changed because of inadvertence. 

[Ed. Note. — For other cases, see Deeds. Cent. 
Dis. 1$ 413-415, 419-421, 427; Dec. Dig. § 

12f5.» 

For other drfinitions. see Words and Phrases, 
vol. 3, pp. 2012-2014.] 

Beatty, C. J., dissenting in part. 

Department 1. Appeal from Superior 
Court, Yolo County; N. A. Hawkins, Judge. 

Action by Joseph Gordon against George 
Cadwalndcr and others. In which the South- 
ern Paclfie Railroad Company Intervened. 
From a Judgment In favor of plaintiff and 
the intervener, defendants appeal. Reversed. 

Rehearing denied: Beatty, C. J., dissenting. 
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Geo. Clark, of San Francisco, W. A. Ander- 
son, of Sacramento, and Black & Olark, of 
San Francisco, for appellauto. Hudson 
Grant, of Woodland, for respondent I>. V. 
Cowden, Frank Tbunen, and Wm. Singer, all 
of San I'ranclso, for Intervener and re- 
spondent. 

SHAW, J. The defendants' appeal from 
the Judgment was taken within SO days after 
Its rendition. The evidence is brought up in 
the record. 

[1] The plaintiff sued to quiet title to land. 
All the parties claim under a certain deed 
conveying the land, executed by William 
Gordon to John Gordon on June 3, 1872. The 
rule in Shelley's Case was in force in this 
state until January 1, 1873, when It was 
aboUshed by section 779 of the Civil Code. 
Tlie said deed was therefore subject to that 
rule, and the sole question is whether or not 
it comes within the rule. 

in The rule is that where a will devises 
or a deed grants land to A. for life and the 
remainder after his death to his heirs, or to 
the heirs of his body, using these words or 
words having the same legal effect, tlie effect 
is to vest in A. a fee simple absolute if the 
r«nalnder is to his "heirs" or a qualified fee, 
if it la to the "heirs of his body." The heirs 
of A. In such a case take no estate or interest 
in the land during the life of A. and he may 
dispose of It as iX the deed or will contained 
no words purporting to transfer to him less 
than a fee. As it Is usually stated, the words 
"lielrB" or "heirs of his body," or whatever 
other words of like effect are used, "are 
words of limitation and not of purchase." 
The plaintiff clnlms oue-slxth of the land as 
an heir of John Gordon, upon the theory that 
said deed vested the fee in John. Upon the 
same theory the Intervener claims a part of 
the land under a conveyance from John iu 
Ills lifetime. The defendants claim the plaln- 
tlfTs interest under and by virtue of an ex- 
ecntlon sale and sheriff's deed upon a Judg- 
ment against the plaintiff; the sale and deed 
liavtng been made during the lifetime of John 
Gordon and upon ttie' theory that said deed 
to John vested in John a life estate only and 
vested in Joseph at its date> as one of his six 
children, a present one-sixtli Interest in the 
remainder in the land in fee after the death 
of John. It will be observed, therefore,, that 
if the rule in Shelley's Case controls the 
effect of the deed of William Gordon to John, 
thereby vesting the fee iu John, there would 
be no interest vested iu Joseph at the time of 
the sale on execution against him and tbe 
defendants obtained none thereby. 

It is not necessary to state the Gordon deed 
in full. It names William Gordon as grantor 
and John Gordon as grantee. The clauses 
which it is necessary to consider are the 
granting clause, a recital following tbe de- 
scription of the land, the habendum, the wa,r- 
nmty, and the final clause following the 



attestation clause and explaining an inter- 
lineation and erasure. These are as follows: 

Granting clause: "Does grant (etc.) unto 
the said party of the second part for and 
during the term of his natural life, and after 
bis death then to descend to his heirs and 
as-signs forever."- 

Recital : "The said land being conveyed to 
the said John Gordon for and during his 
natural life, for the final use, benefit and 
behoof of the children or other lawful heirs 
of his body, who may survive him." 

Habendum: "To have and to hold • • ♦ 
unto tbe said party of the second part, his 
heirs and as-slgns forever." 

Warranty: To "♦ • • the said party 
of the second part, his heirs and assigns." 

Final clause: "Tbe words 'for and during 
the term of his natural life, and after his 
death then to descend to' interlined, and the 
words *and to' erased, before the execution 
of these presents." 

The final clause evidently refers to changes 
in the granting clause. It shows that the 
granting clause was first written thus, "unto 
the said party of the second part and to his 
heirs and assigns forever," making an un- 
equivocal grant of the fee, and that, when 
this was perceived and the repugnancy be- 
tween it and the subsequent recital noticed, 
the words "and to" were erased, and the 
words referring to a life estate substituted 
therefor. 

[3] The fundamental reason for the rule in 
Shelley's Case is that at common law It was 
considered that the words "and to his heirs," 
or "and to the heirs of his body," following 
a grant purporting to be of an estate for life, 
necessarily Implied that the heirs mentioned 
should take by Inheritance from the life 
tenant, and not directly by the deed, or 
directly from the grantor, and, as this could 
not be so unless the life tenant had an estate 
of inheritance to pass at his death, It follow- 
ed as a necessary conclusion that the deed 
must be understood to pass tbe fee to him as 
well as the life estate. In the phrases quot- 
ed, when the rule in Shelley's Case applies, 
the word "h^rs" is used in the broad sense, 
to signify the persons who take the estate 
by succession from generation to generation 
forever, or, as it is. sometimes expressed, the 
whole inheritable blood of tbe life tenant, so 
that such life tenant, and not those who may 
be his heirs at his death, is the original stock 
of inheritance. It Is a rale of positive law, 
and defeats even the declared contrary Intent 
if, notwithstanding such declaration, it 
appears that the words "heirs" was used in 
this technical sense. Norrls v. Hensley, 27 
Cat. 446. But.the primary question Is always 
the one whether or not It was so used. 

The mle being founded upon these reasons, 
it Is. plain tliat if the deed contahm words 
which modify or qualify these phrases to 
such an extent that a reasonable lnt()ri>rete>- 
tion of the grant is that the grantor did not 
iise the words to describe the whole line of 
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sncceaslOB from the life tenant, or bis w^le 
inheritat>le blood, \)Txt ou tlie contrary, in- 
tended thereby to point out and designate 
the particular persons who should take the 
estate upon the death of the life tenant and 
to describe them as the persons then to take 
the estate direct from the grantor and by 
virtue of the grant, constituting of them a 
new xoot of Inheritance, the implication as 
to the meaning of said phrases, upon which 
the rule is founded, would not exist and the 
rule would not govern the grant. Thla dis- 
tinction! is thoroughly established, and it is 
recognized by all the authorities. 2 Wash. 
Ueal Prop. §§ 1614, 1610, 1616; 1 Jones. 
Real Prop, i -BIT ; 2 Devlin, Real Prop. §§ 
846a-846e; 2 Pingree, Real Prop. § 1019; 
Note to Carpenter v. Van Ollnder, 11 Am. 
St R«). 102; Norrls v. Hensley, supra^ 
Many illDBtrations could be given. A few 
will serve to illustrate the application and 
effect of the distinction. The words, ''and 
upon bis demise to the heirs of him surviv- 
ing, «hor& ani- share alike," show that -the 
word "heirs" was used to describe particu- 
lar persons, and not the line of succession 
and the rule was held inapplicable. Burges 
v. Thompson. 13 R. I. 7M. A deed to a hus- 
Iwud and wife as Joint tenants, for their 
lives, and to the survivor during the life of 
tbe survivor,-witb remainder to the Issue and 
heirs of their two bodiies -an(( M« Aetra of 
such issue forever, creates only estates for 
Me Iq the hpsband and wife and gives to 
their .Issue, upon their death, tliefee, Tbe 
addition; of - tbe words, "and the heirs of 
such iss)ie forever." was held sufficient to 
make the distinction, and take the deed out 
of the rule. Montgomery v. Sturdivant, 41 
Qal. 297. So> also. Of the words: "And at 
her death to 'be equally divided among her 
oMldren or Jegal heirs" (Hall v. Gradwohl, 
113 Md. 297. 300, 77 AU. 483, 29 L. R. A. 
{N, S.] 954); "to the children and lawful 
heirs" (ReiHy t. Bristow, 105 Md. 326, 66 
Atl. 262); "shall be inherited by ttie. surviv- 
ing issue of my «al<l niece* share and share 
alH(e" (HUl/v. Giles; 201 Pa. 215.. 50 Atk 
758) ; "and at her death to the issue of her 
bo4y then liviny" .(Gadsden v. Desportea, 39 
S. C. laiv 17 S. B. 766); "hedra at law and 
next of kin" (Martling v. Msrtling, 65 N. I. 
Bq. 790, 39 AtL:208); "to tbe helra of Jhis 
body begotten If there.be any such heirs him 
surviving" (Granger, v. Granger, 147 Ind. 95, 
44 N. £}. 189, 46 N. B. 80,>36 li, R. A. 186, 
190) ; "heirs of bis body living at the time of 
his death" (Moore v. Parker, 34 N. O. 127); 
"to the heirs of her body begotten" (Ault ▼- 
Klllyard, 1»8 Iowa, 242, 115 N. W. 1080). In 
these decisions It was conceded that the word 
"issue'^ alone would be considered as the 
equivalent ' of "heirs," and would not take 
the case out of the rula The words we 
have italicized' were those which were held 
t» have that efCect 

[41 The deed here Involved contains modli- 
tfistg worda of ; like effect ite. ttaOB» > Above 



mention^ The recital aad tbe granting 
clause are parts of the same sentence, and 
both must be considered in determining the 
true meaning. The grant as a whole must 
be understood as if it read: "To John, for 
anil .during . bis natural. life, and : after his 
death to the children or other lawful beira 
of his body, who may survive him, for their 
final use, benefit and behoof.". The deed 
was evidently drafted upon k. form In com; 
mon use for a conveyance in jiee simple, and 
the granting clause, as tt first stood, grant- 
ed such an estate. The interlineation . de- 
scribed John's estate as for his life onl^, 
but it would have been ineffectual to escape 
the rule in Shelley's Case, if pot furthe^ 
qualified. The words added by the recital 
were manifestly inserted for the purpose 6( 
stating the intent more accurately than It 
was expressed in the first part of the sem 
tence. The recital is therefore the significant 
part of the deed, and it should control the iiP- 
terpretation as far as possible. Under tH4 
decisions' above cited, it is- clear ttmt^the 
word, "children," • and the woMsj "whb may 
survive him," qualifying the phrase, "law*- 
ful heirs of his body," and In cohn^tloid 
with the declaration that the Conveyance IS 
for the "final use, benefit and feehoof" of sbch 
survivors, were intended and used to 'show 
that the grant to John was for hte llfei (JiilK 
and that the remainder was to go to tSe %iir>- 
vlvlng children, or grandchildren, directlj' by 
the deed, and not by Inheritance, ■ and that 
they, and not John, were to conistitttte' th« 
new i^tock or root of inheritance of the es- 
tate. The use of tbe expression *Vho may 
survive him" or similar terms shows thftt 
the mind of the grantor was directed to tti6 
particular ipersMis surviving at the death <^ 
John and not f o his posterity generally, Tte 
words, "or other lawful hfeirs of his body," 
make it t>laiQ that grancbtldreh would talie, 
in the event that any of John's chiildi«n 
shonid die before his death and leave chU- 
dren surviving. They were evidently Insert- 
ed for that purpose and were not used intte 
technical sense above statedi " " . ; ■ ■ i 
It is further contended by the respondents 
that the granting clause itself- is devoid ot 
words constituting a graat of the remaindeB. 
If the words "descend to":were omitted tiiere- 
from, tlie intent to grant the remainder wouU 
be dear, although, under the authorities,. In 
tbe alienee of the recital, tbe o|>eratiob of 
the mle In BheHey's Case wtould OTerridb 
and defeat that Intent; Norrls v. Hensley^ 
supra ; 2 Devlin on Deeds (3d. Ed.) |§ 846, 
846c. 'The clause declares a life estate Ui 
John, ."and after his death then, to descend 
to bis hetrs and assigns." . Ttae wnrd "dft- 
scend," altbnogh HtMraHy denoting a -passing 
by Inheritance, is often nsed as a word i9t 
transfer. In the connection In wblch It bece 
occurs this Is its usual signiflcation. Doren 
▼.Gillnm, 136 Iiid. 189, 85 N. H. 1101; Tanejr 
V. Fahiiley, 128 Infi. 91, 25 N. E.:882; Ardr 
le«t «. Bwope;^ (Teim.) 17 &- W.209;. £t,Eatton 
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T. McKInnie (Tenn. Ch. App.) (H S. W. 640; 
Tate V. Townseud, 61 Miss. 319; Kelm's Ap- 
peai; 125, Pa.. 487, 17 Afl. 463; Halsteafl v. 
Hall, 60 Md. 213; Dennett v. Dennett, 40 N. 
H. 501 ; Harrington v. Gibson, 109 Ky. 752, 
60 S. W. 915. Under these authorities, this 
passage Is to be read as if It declared that 
after John's death the land should "go to," 
or "vest in" his heirs, the latter word being 
used, as befbre stated, as a description of 
the persons to whom the remainder Is trans- 
ferred, and not to Indicate a taking by the 
law of Inheritance. 

The habendum and warrarfty Clause are of 
little importance. They are In the usual 
form, and were evidently printed, If a print- 
ed form was used, or copied mechanically. If 
a form book was used. The fneoingrulty be- 
tween them and the granting clause, as chang- 
ed, and as modified by the recital,' was ap' 
parently hot observed ■wbea the changes were 
made, and the failure to change them also 
may reasonably be attributed to Inadvert- 
ence. 

The conclusion Is that the decision of the 
court below that the deed Conveyed the fee 
to John was erroneous. 

The Judgment Is reversed. 

We Goncar; SLOSS, J.; ANGBU^OTTI, X 

' BEJATTY, C. J. 1 dissent from the order 
denying a rehearing of this cause, and from 
the Judgment. 

In this state the rule In Shelley's Case 
governs the construction of all deeds of con- 
veyance made prior to January 1, 1873. Nor- 
rls V. Hensley, 27 Cal. 439 ; Barnett v. Bar- 
nett, 104 Cal. 298, 37 Pac. 1049. It Is, as to 
such deeds, a rule of property. I cannot dis- 
tinguish this case from Norrls v. Hensley, 
where the terms of a devise were held to 
bring it within the rule. I think It can be 
distinguished from Montgomery v, Sturdl- 
vant, 41 Cal. 297. These are our only ati- 
tboritles. The decisions in other states are 
conflicting. We should follow oar own, how- 
ever questionable, when essential to the pro- 
tectlon of vested rights. 



HUNT V. SIURKEY. (CTt. 1,207.) 
(District Court of . Appeal, Second District, 
California. Dec. 20, 1912. IlehearinR De- 
nied by Supreme Court Feb. 18, 1913.) 

1. BAtTKBUPTOTP (§ 2&1*)— COBPOBATIONB — 
StoCKBOLDEBB' LiaBILITT— PLBADINO A.SD 

Pboof. 

Where a corporation becomes banl^rupt, 
payment upon unpaid subscriptions for capital 
stock cannot be enforced, unless an assessment 
has been made b; the. jntiper court; or under 
its direction, ratably distributing the liability 
of the bankrupt estate among the subscribers. 
[£}d. Note.— For other cases, see Bankruptcy, 
Dec. Dig. i 284.»J 

2. Appeai. and- DBtioR <f lOei*)— Habmuess 
Ebbob— Dismissal— Statutes. 

The grantine of a nonsuit for "insufficien- 
cy of the complaint," instead of "failure to 



prove a snflScient case," as prescribed by' Cofc' 
Civ. Proe. { 581, subd. 6, providing that an aoi 
tion could be dismissed for failure to ^rove ^ 
sufficient case for the jury, was not prejudicial 
error under Code Civ. Proc. | 475, providing 
that ni> judgment should' be reversed except fo^ 
errors whereby substantial injury was suffered, 
where no facts existed which would enable 
plaintiff to amend or supply the evidence entl- 
tlins him to recover. 

■ fKd. Note.— For other cases, see Appeal and 
Error. Cent Dig. U 4137, 4208-1211; Dec. 
Dig. i 1061.*] . 

Appeal from Superior Court, Los Angeles 
County; Franklin J. Cole, Judge. 

Action by P. W. Hunt against E. Sharkey; 
Judgment for defendant, and plaintiff ap^ 
peals. Affirmed. 

Mnrphey & PopUn, of Los Angeles, for apt 
pellant. Grant Jackson, of IjOB- Angeles^ Ua 
respondent 

SHAW, J. This Is ah appeal by plaintiff 
from a Judgment of dismissal, entered Iik 
favor of defendant upon an order granting 
his motion for nonsuit, and also from an 
order denying his motion for a new trial. ; 

It appears from the complaint that on Fel>- 
mary 4, IOCS, defendant in writing subscribe 
ed for 20 shares of the capital stock of a 
corporation known as the Du(iuesne Brewii^r 
Company, for which he agreed to pajrthe 
sum of fl;0OO as follows: 'One hundred "dol- 
lars on February 4th, and one hundred dol- 
lars on the 4th day of each month there- 
after until the whole sum was paid. On Oc- 
tober 5, 1909, at which time defendant had 
paid the sum of $300 on account of his con- 
tract, the corporation was, in accordance 
with the laws of Congress, adjudged a bank- 
rupt by the United States District Court A 
trustee of the estate of the bankrupt was 
duly appointed; and the referee to whom the 
matter was referred iinthorlfeed him to sefl 
at public auction the assets of said bank- 
rupt Thereupon the trustee proceeded ab 
directed to sell the property of said bank- 
rupt estate, which (consisted of certain recti 
estate, promissory notes, and ' contracts 6t 
subscription whereby the subscribers had 
agreed to purchase and pay for 'the' shdres 
of the capital ■ stock of said corporation, 
among which vras the contract of defendant, 
which was designated as: "Parcel 13. B. 
Sharkey, balance stock subscription, dated 
February 4, 1908, face amount, $700"— and 
which contract the trustee, prior to thie 
bringing of the suit, by deed of conveyance, 
assigned and transferred to plaintiff as the 
purchaser thereof for the sum 'of $40. By 
his answer defendant admits the making of 
the contract of subscription, admits tbit 
only $300 had been paid thereon, but denl«s 
that $.700 or any sum was due on account 
thereof.' -. .^ . ■ . . ■ : ; 

At the close of plalntlfTs evidence, defend- 
ant's motion for nonsuit, upon the ground 
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tkat the complaint Hi not state a cause ot ■ corporation is adjudged a bankrupt tbe tros- 
action, was granted, followed by Judgmeut of tee of the bankrupt estate cannot enforce 
dismissal. Two questions are presented for payment of the stockholders' liability upon 
solution: First, whether or not an unpaid unpaid subscriptions for capital stock, un- 
balance due upon a subscription for shares less it be made to appear by both allegation 
of capital stock of a corporation adjudged a and proof that an assessment has been made 
bankrupt is, lu the absence of a proceeding by the proper court, or under its direcition, 
wherein the equitable liability of the sub- ratably distributing the liability of the bank- 
scriber is fixed, a subject of sale and assign- rupt estate among the subscribers to its 
ment, collection of which can be enforced by stock. la the case at bar such fact is net- 
the assignee ; and, second, whether the fact , ther alleged nor proven. On the contrary, 
that the complaint failed to state a cause ' it is clear that no such action was eyer had, 
of action was, under the circumstances pre- and hence tbe complaint did not state facts 



sented, a ground for granting the motion 
for a nonsuit 

[1] Defendant's agreement to take and pay 



upon which to ttase a Judgment for plaintiff, 
as assignee of the contract. 

[2] The motion for nonsttit specified as the 



for stock in the corporation was based upon grounds therefor the insufficiency of the com- 
an impUed consideration that the money so plaint, in that it did not appear therefrom 
contrlbutea should be used in conducting the that the assessment required as a prerequi- 
busluess for which it was incorporated. By site to tbe bringing of the suit had been 
reason of the adjudication in bankruptcy the made. Subdivision 5 of section 581 of the 
corporation wholly abandoned its business. Code of Civil Procedure provides that an 
Hence, being unable to perform its implied action may be dismlRsed "upon motion of the 
obligation to defendant as a subscriber for defendant, when upon the trial the plaintiff 
its stock, and having no use for such capi- falls to prove a sufficient case for the jury." 
tal other than for the winding up of its Conceding tbe form in which the motion 
business, the extent to which the contract was made failed to comply etrictly with the 
for the purchase of stock could be enforced provisions of the statute, in that it did not 
was the pro rata share of the amount se- specify failure of proof rather than insuf- 
quired for such purpose after exhausting the flciency of the complaint to state a cause of 
tangible assets ot the bankrupt's estate. Vol. action, nevertheless, the want of proof is 
1, Morawetz on Corporations, § 152. As a disclosed by the record, from which it is ap- 
prerequislte to maintaining an action to en- parent that no facts existed which could en- 
force such obligation among those liable up- able plaintiff to amend his complaint or sup- 
on subscriptions to stock, it must be made ply the evidence entitling him to recover. 
to appear, by appropriate allegations and Hence, had the molion been denied, Judg- 
proof, that the court had Jurlsdlc!.lon of the ment upon the merits must necessarily have 
proceedings in bankruptcy, or that by its or- 1 followed for defendant. This being the case, 
der or direction the amount necessary to plaintiff was not prejudiced by the Judgment 
be raised to pay any deficiency in tbe sum of dismissal. "No Judgment, decision, or de- 
required has been ratably and equitably dls- cree shall be reversed or affected by reason 
trlbuted among them. Vol. 2, Morawetz on of any error, ruling, instruction, or defect. 
Corporations, | 822; Remington on Bank- unless it shall appear from the record that 
ruptcy, vol. 1, | 977; Burke v. "Maze, 10 such error, ruling, instruction, or defect was 



Cal. App. 209, 101 Pac. 438. 440; In re Crys- 
tal Spring B. Co. (D. C.) 96 Fed. 945; Sco- 
vlU V. Thayer, 105 U. S. 14.3, 26 L. Ed. 968; 



prejudicial, and also that by reason of such 
error, ruling, Instruction, or defect, the said 
party complaining or appealing sustained 



Perkins v. Cowles, 157 Cal. 625, 108 Pac. [ and suffered substantial injury, and that a 
711, 30 L. R. A. (N. S.) 283, 137 Am. St. Rep. 1 different result would have been probable 
158. In Covell v. Fowler (C. C.) 144 Fed. ! If such error, ruling, instruction, or defect 
535, the court, in discussing a similar ques- had not occurred or existed."' Section 473, 
tion, says : "A stockholder might have an ' Code Civ. Proc. No good purpose could be 
ultimate liability of only a few dollars, and , subserved by reversing the case for the al- 



at tbe same time be made to rest under a 
decree sufflcient to wipe out hU entire for- 
tune, thus working great Injury and perhaps 
ruin to Mm." It may be noted that in the 
case at bar the aggregate liability of the 
stockholders was $.30,050, an assessment of 
less than 50 per cent, of which, if collected, 
would have been suSicient to liquidate the 
indebtedness of the bankrupt, yet it appears 
that plaintiff purchased the entire amount 
for the nominal sum of $630. Where a 



leged technical error of which appellant 
complains, when It clearly appears that fur- 
ther proceedings therein must necessarily re- 
sult in a like disposition of the case. 

There is no merit In appellant's contention 
that the court erred in adjudging defendant 
entitled to his costs expended in the trial. 

The judgment and order denjing plHiutifTs 
motion for a new trial arc aflirmed. 

We concur : ALLEN, P. J. ; JAMES, J. 
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CONWEIX T. VAHAIN. (OIt. 875.) 

{District Coort of Appeal, Third IMstrict, Cal- 
Uornia. Dec. 8, 1912. Kehearing De- 
nied by Supreme Court Feb. 3, 1913.) 

1. STTPT7LATI0IIB ({ 18* )— ISBUXft— Nc W TBIAt. 
— (J ROUNDS. 

Where parties by stipulation screed that 
only a single issue of fsct should be submitted, 
the qnestion whether the evidence was suffi- 
cient to show the other facts material to re- 
covery could not b« considered oa motion for 
aew ^sL 

[Ed. Note.— For other cases, see Stipulations, 
Cent Dig. {{ 41-64; Dec Dig. { 18.*] 

2. Appkai, and Ebsob ({ 970*)— Nxw TbiaLt- 

DXSCBTTION or COUBT. 

An order granting a new trial on the 
(round of the insufficiency of the evidence will 
not be disturbed, unless it dearly appears that 
the trial court abused its discretion. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. ii 3871-3873; Dec. Dig. { 
078.*] 

3. New Triai. (| 72*)— GBonwDB— iNsnrn- 
ciENCT OP Evidence. 

The trial court should graot a new trial 
where it believes tlaat the preponderance of the 
evidence is opposed to the findings. 

[Ed. Note.— For other cases, see New Trial, 
Cent. Dig. {g 146-148; Dec Dig. f 72.*] 

4. Appeal and Ebbob (| 079*)— New Tbial 
—Discretion. 

Where the parties to an action for com- 
mission for selling mining property stipulated 
by their attorneys that the action should be 
submitted for decision on the single question 
whether the contract had been altered by the 
insertion of a word, and that the court should 
have the aid of a handwriting expert of its own 
choice, the granting of a new trial on the 
ground of the insulfidency of the evidence to 
support the findings, baaed on th« opinion of 
the expert, was an exercise of the trial court's 
discretion, which the appellate court will not 
disturb, even conceding that the stipulation was 
witliin tbe general authority of the attorneys 
within Code Civ. Froc. { 283, snbd. 1. 

{Ed. Note.— For other cases, see Appeal and 
F.rror, Cent Dig. H 3871-3873; Dec Dig. i 
079.*] 

5. Stipitlations (| 18*) — Statkwent or 
Grounds— iNsuFKiciBNCT of Evidence. 

Where thp parties by their attorneys stlp- 
ulatpd tliHt tbe decision of the case should 
be dftPriiiinod by the decision of a single ques- 
tion, a stut>-int>nt for a new trial on the ground 
>.-f (be insufficiency of the evidence to sustain 
the fimliiigs, wbi<h sets forth even an accurate 
ri*sutn^ of the evidence on other issues, should 
he striclii'n out. 

(i;d. Note.— For other cases, see Stipulations, 
Ceut. Dig. {} 4l-f.4; Dec Dig. { 18.*] 

6. KviiiENCE (I 570*)— Opinion Evidence— 

WKK.IIT or KXPBRT Testiuont. 

Tbe tcxtimooy of experts is entitled to 
such wei«;ht as it appears in each case to be 
Jukdy eutitlcd to. 

I Ed. Notf.— For other cases, see Evidence, 
Cent. Dig. i 2395; Dec Dig. { 570.*] 

7. Stipulations (J 11*)— Aqbeements bt 
Counsel— Validitt. 

A stipulstion by tbe attorneys of the par- 
ties that an action involving valuable prop- 
erty rights, or a large sum of money, siiould 
t>e submitted to the court for dvoision on a 
single question involving an issue of alteration 
of an instrument, and that the court in passiug 
on the issne shall have tbe aid of a handwrit- 



ing expert of Its own eliolee, wliose evldeoc* 
and photographs should be conclusive, should 
not be tolwated. 

TEd. Note.— For other esses, see Stipulationa« 
Cent Dig. I 23; Dec Dig. | 11.*] 

Appeal from Superior Conrt, Mariposa 
County ; X J. Trabncco, Judge. 

Action by V. H. Conwell against Mary B. 
Varaln. From an order granting a new trial 
after Judgment for plaintlO, lie appeals. Af- 
firmed. 

John A. Wall, of Mariposa, for appellant 
B. B. Stolder, of Mariposa, and J. B. Curtln, 
of Sonora, for respoudent 

DART, J. Tbla action was bronzht by the 
plaintiff to recover the sum of $2,000, nlle;;ed 
to be due the plaintiff from the defendant un- 
der a contract whereby, it is alleged, the lat- 
ter employed the first named to procure for 
her a purchaser of certain mining property, 
situated in Mariposa county. Judgment pass- 
ed for the plaintiff in the sum sued for. 
In due time, the defendant moved for a new 
trial, and tbe conrt granted the motion. 
This appeal is by tbe plaintiff from the order 
granting said motion. 

The gronnds upon which tbe motion for a 
new trial was pressed were (1) that tbe evi- 
dence was insufficient to Justify tbe decision, 
findings, and Judgment; (2) that the decision 
and Judgment are against law; and (3) er- 
rors of law occurring duriag tbe trial and 
excepted to by the defendant 

The instrument upon which the plaintiff 
declarea la in tbe form of a power of attor- 
ney, and it purports to confer upon one S. 
Carlon full power "to grant bargain, sell, 
remise^ release, convey and quitclaim to 
whom and upon sucb terms as our attor- 
ney may deem best all of our right title and 
interest estate, claim and demand, both 
in law and equity, as well in possession as 
in expectancy of, in or to" tbe foUowiug 
mines: The Big Bonanza, the Gillett mine^ 
Mauneilla gulcti, and No. 2 and tbe Blue 
Lead. 

It appears tbat the defendant although, aa 
seen, purporting by said power of attorney 
to confer upon said S. Carlon the authority 
to act as her attorney in fact for the pur- 
pose of selling the mines designated In said 
instrument in reality intended thereby to 
confer sucb authority upon the plaintiff, but 
it scenia the latter, being the notary public 
before whom tbe aclwUO^Yledgmeut of the ex- 
ecution of tbe power was to be taken, enter-' 
talned serious doubt whether such an instru- 
ment would be valid where it Is acknowl- 
edged before the person aa a notary public in 
whom rights thereunder are thereby to be 
vested. It ia, however, further made to ap- 
pear that said lustruraent was delivered by 
the defendant to tbe plaintiff, and tlint no ob- 
jection was raised at tbe trial th:it the con- 
tract or power of attorney was not to vest In 
the latter the authority of an attorney in 
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faet tor. tbo^vargosm si)«ci4«dvlji.«ald In- 
strument To tile CADtrary, aa we aliaU pres- 
ently see, the trial was conducted by both 
sides upoH tbjt^ Assumption orthcUieory-tiiat, 
the contract 'was Taetween thi pMlntiS and 
tUe defendant, and that said OacJton.was In 
no way connected therewith. . 

I'he power of attorney does ni>t Itself pro- 
vide for compensation to be paid to the plaln- 
tlft for his. aetvicM In-selUug. the property 
described therein, but the complaint alleges 
that the def^tdaot agreed' to aliow ^nd pay 
to. plalntiC^, ^a^ his compensation- for procur- 
ing a purchaser of ^e. Big Bonanza mine, 
any sum of money for which he might be 
able to sell said miae over apd above .the 
sttni of $8,000, and that plaintiff succeeded 
la finding, in the person of one George B, 
Stayton, a purchaser of said mine able, 
ready, and wUUog to pa? the sum of $10,000 
therefor, and that Stayton did, in fact, pur- 
chase said mtoe at said price. But it ap- 
pears that the defendant claimed at the trial 
tliat. the Big Bonanza mloe was not men- 
tioned or wrlttto in the power of attorney at 
the time of the execution and delivery there- 
of to the plaintiff, but that, after the execu- 
tlnn and delivery of the power, some one, 
without her authority, sanction, or consent, 
inserted the name- of said mine therein. And 
this contention, It^eems, involved, the sole 
and only point of eontroveray between, the 
pkrtles at the -trial. In other "words, the 
single point upoti which the parties were 
widely divergent was whether the plaintiff 
wke in truth and in fact authorized by the 
defendant, under the terms of said Instrum^ut 
as It was signed and delivered by the latter 
tb him, to find a purchaser of the Big Bonan- 
za mine. 

•The plaintiff testified that the words, "Big 
Bonanza Mine" were written in the histru- 
nient, Just above the words, "The Gillett 
Mine," at the time the defendant signed and 
delivered It to him ; that do change whatso- 
ever wfts made in the writing contained in 
said instrument after it was so signed and 
delivered into his possession. Mrs. Varaln, 
the defendant, testified, as above Indicated, 
that the words "Big Bonanza Mine," were 
not written or contained in the power of at- 
torney when she signed and delivered that 
instrument to the plaintiff, and that said 
words were not therein inserted upon au- 
thority from her or with her consent She 
further testified that the instrument did 
contain the name of the Gillett mine when she 
delivered the document. to the possession of 
the plaintiff. 

The foregoing constituted, in substance, all 
tiie direct testimony upon that point, and 
manifestly there thus arose thereon a sharp 
conflict between the witnesses. .It was there- 
fore conceived by the court and counsel to 
be the more satisfactory course to Invoke the 
services of a profe-sslcnal expert In haudwrlt- 
lufi. and to his opinion submit the question 
\\4iether . tbera waa evidenceL Oiu 4h» {ace . of 



the instrument itself of the Insertion therein 
of the.-wprds; "Big 'Bonanza ^line," after the 
power had been signed by the "defendant 

"Whereupon," quoting trom the record, 
'-'the respective counsel for the parties ^Ipu- 
lated; and -agreed. In jopeu court, that the 
cause* he submitted to the 'court for decision 
upon the one single question of fact as to 
whether the loop in the V in the name 'Big 
Bonanza Mine' In said PlalntlBTp Exhibit A 
(the power of attorney} was.aboy^ or beneath 
the line crossing the two 'ts' in the nama 
'OHlett Mine,' "which Is immoatateiy under 
the name 'Bi^ Bonanza Mine' in said 'Ex- 
MMt A,' thusr ■• ' - 



a 



"It was^further stipulate^ aud agreed that 
the court should have' the assistance pf k 
profession^ -expert in handwriting, of the 
court's own choice, without the knowledge of 
either of , the parties hereto. The written 
opinion and photographic exemplars made b.v 
saJd expert in handwriting to the CQurt 
should be received in evidence in the cause 
on behalf of both the respective parties here- 
to. • * • It was further stipulated and 
agreed that. If it appeared by . the expert's 
opinion that the loop of the 'z' in the word 
'Bonanza' was under the line crossing die 
two ts* in the word ?Glllett,' this would be 
conclusive proof that the name, "Big Bonanza 
Mine,' was in the paper at the time defend- 
ant signed the same and delivered It to plain- 
tiff, and then that plaintiff had proven all 
the allegations of his complaint, and plain- 
tiff was entitled to judgment against defend- 
ant for the sum of $2,000 under either cause 
6t dctlon set forth In the complaint, and that 
Judgment -for. plaintiff against defendant in 
the sum of $2,000 should be awarded plain- 
tiff, free and clear of any and all objections 
or exceptions of any kind or nature whatso- 
ever by, defendant or on behalf of any per- 
son." 

In accordance with the foregoing stipula- 
tion, the court submitted the power of at- 
torney to Theodore Kytka, a professional ex- 
pert In handwriting, for examination, and a 
report! of the result thereof as to the propo- 
sition with reference to said instrument as 
set forth in said stipulation. Kytka, having 
subjected the Instrument, or that portion 
thereof pertinent to the terms of the stipula- 
tion, to an exauilnation by means of the tests 
usually employedby experts in handwriting, 
in due time returned to the court a written 
report in which he expressed an unqualified 
opinion that the letter "z" in the word "Bo- 
nanza" lay underneath the line crossing the 
two "ts" in the word "Gillett." Thereafter, 
and acting uiwn the stipulation above refer* 
red to, the court rendered and ^ntprt(l_its 
Judgment -in. favor .of the ulaiuUfl for" Udl 
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«Qm-f>f ^OOOk u prayed for In the complaint 
tJpon the record as tlins made up, the ques- 
tion preeented here- tor decision is whether 
the court bdow abased Us dlscretloa in 
granting the order from which this appeal 
Is prosecuted. 

[1] The stipulation above referred to as- 
Bomed, and, indeed, In effect conceded, that 
all the material allegations of the complaint, 
except In so far as they Implied that the 
Bonanza mine was- included in the contract 
with plaintiff and to which point the stipu- 
lation solely related) were satisfactorily 
proved. The effect of the stipulation, in oth- 
er . words, was to eliminate from the con- 
troversy the evidence as to all the material 
facts but the single one to which it related. 
It therefore follows that the spedficatlona 
of the Insufficiency of the evidence to sup- 
port, other material findings than the one 
deduced, from Ilia evidence resulting from 
said stipulation cannot be considered or re- 
▼lewiHl.. . 

iV, One of the grounds upon wbleh a new 
trhi) w-AB asked in this case Is, as before 
Ghotvu, that, the evidence is insufficient to sup- 
jwrt the findings, and it Is well settled that, 
jwhere a new trial Is granted on such ground, 
the order will stand unless it Is made clear- 
ly to appear that the trial court, in granting 
It, has abused its discretion. 

[J] Indeed, where the court la of the opin- 
ion that the weight or preponderance .of the 
evidence Is opposed to the findings, It la Its 
duty to grant a motion for a new trial. , Bled- 
soe V. Decrow, 132 .CaL 313, 64 Pad 307; 
Cl.nrk V. Bauer, 2 Cal. App. 209, 83 Pac, 291; 
TTeiitral Trust Co. y. Stoddard, 4 CaL App. 
ClK, 88 Pac. 806: TIiomp.<!on v. Wheeler, 6 
Cal. App. 196,' SO Pac. 10C5 ; Hughes Bros. 
V. Rawhide .Mining Co., 16 Cal. App. 207, 
116 Pac. 9C0^ Rjormftn v. Fort Bragg Red- 
wood Co;, 02 Cal. 6D0, 28 Pac. 601. . 

[41 'Willie upon the face of the record In 
the case at bar it might well be held that the 
court, in granting defendant's motion for a 
new trial, transcended the discretion com- 
mitted to trial courts In such case, there are 
certain considerations presented here which 
lns[)ire in this court a disinclination to in- 
terfere with the action of the court below in 
ordeiing a new trial. In his brief, counsel 
for the respondent,, who was not at first conr 
nected with, and therefore did hot partici- 
pate in, the trial of the cause, stiites that, 
after tiie rendition and entry of Judgment, 
he was employed by the defendant to pre- 
pare and press a motion for a new trial. He 
further decbires that the testlmonj; received 
at the trial was not taken down by a short- 
hand reporter or at all, and that, upon being 
retained as above stated, he procured from 
the clerk of the court in which the action 
was tried a statement of that official's recol- 
lection of the testimony as it was given. 
Prom the testimony so obtained, said attor- 
ney prepared a proposed statement for a new 



trial, filed tba mxs^ and-serred • cosrtbw^ 
of on the attorney for the plaintiff. In duf 
time the latter served a prppoeed am^Bdr 
ment to -said statement, which said amend- 
ment consisted in a motion to strike out th^ 
whole of the proposed statement, and to sub- 
stitute In lieu thereof the statement of the 
testimony which now, so. far as the evidence 
Is concerned, constitutes the record upon 
which the order granting the new trial was 
predicated. 

[I] It is claimed by counsel for the appel- 
lant that the proposed statement of- plalatlll 
was stricken out because it Involved an- In- 
correct synopsis of the evidence. Xiils may 
be true, but under the stipulation referred 
to above and which constitutes the most im- 
portant part of this record, even If the pro- 
posed statement had contained a strictljr 
accurate rSsum^ of the evidence, it would 
have been the duty of the court to have 
strlckoi It out aa wholly immaterial so far 
as It related to points other than that npon 
which .the stipulation provided that the der 
cLslon of tlie cause should hinge. We have 
thus given briefly that part of. the history ot 
the. trial which is de hors'the record, but 
which Is disclosed 1)y the briefs of counsel, 
the verity of which, however, is riot disputed, 
merely to Illustrate the uniqueness of the 
situation presented here, and perhaps In dlSh 
coyerlng to some extent the precise motlye 
influencing the Judge of.tbe court.below, up: 
on reflection, in the exercise of tlie discre^ 
tion confided to trial' courts in the matted of 
allowing or disallowing he^' trials,'^ to qrSet 
a retrial of the issues presented by tiie plead- 
ings In 'this action. 

Now, one of the points m^de by coupsei 
for the respondent is that the stipulation. Ib; 
to which the parties entered and upon whlc'h 
the decision of the issues was made'to de^ 
pend 'was void, or not binding qpon the de^ 
fendant, because It ilelther appears that.tti6 
latter filed an agreement with the clerk atj; 
thorizlng his attorney to make such stip| 
ulatlon, nor that such an agreement was en- 
tered 'in the minutes of the court. Section 
283, snbd. 1, Code Civ. Proc. But we are not 
prepared either to affirm or deny, nor, tot 
the purposes of this case, is it deemed neces- 
sary to decide, the proposition whether the 
stipulation referred to constitutes one of 
"the steps of an action or proceeding" In 
order to take which an attorney must first 
obtain from his client special authority evi- 
denced in the manner prescribed by the 8e<s 
tion of the Code above cited, or whether It 
constitutes an act within the scope of the 
general authority of an attorney at law over 
his client's cause daring the progress of the 
trial thereof; for, even assuming that the 
attorney had the authority to make the stip- 
ulation as one of the ordinary acta within 
the scope of Ms general agency or authority, 
we regard the stipulation as most unusual in 
Its nature and so Improvident In its scope 



Digitized by VjOOQ IC 



» 



130 PACIFIC JBEFOBTBB 



(Cat. 



tbat It Is manifest that tbe trial court, Upon 
further consideration of It after the Judg- 
ment was rendered and entered, reached the 
eonoluelon that It would be unjust to compel 
the defendant to be bound by Its terms, and 
therefore, In the Interest of Justice, granted 
h!s application for a new trial. 

It is not an unusual practice, nor one be- 
yond the general authority of an attorney, 
to stipulate, during the progress of a trial, 
that a certain absent witness, If present at 
the trial, would give certain testimony es- 
sential to his adversary's case or defense, 
or to agree to the recitals of a deed or some 
public record which It might be impossible, 
for any reason, or Inconvenient to produce 
In court; but it is, as before declared, and 
It should be, a most unusual practice for an 
attorney to stipulate that the unsworn state- 
ment of a person as to a fact without the 
proof of which the plaintiff could not sustain 
his action or the defendant his defense 
should be accepted as conclusive evidence of 
the truth of all the material allegations of 
the complaint or of the answer. And the 
more startling is such a stipulation where, 
as is true of the one in the case at bar, it in- 
volves an agreement that, as to the all-impor- 
tant fact to which It relates, the mere opin- 
ion of a person, although an expert on such 
subjects, shall be conclusive of Its verity, 
provided such opinion coincides with the 
plaintiff's theory of the case. 

[I] We have no disposition to Indulge in a 
general animadversion upon opinion testi- 
mony. Such evidence often becomes abso- 
lutely necessary in the proof of an essential 
fact, and it is always to be given such weight 
as it appears in each case to be Justly enti- 
tled to; but it ought not to be necessary to 
say that, when that character of testimony 
is relied upon or becomes necessary in the 
proof of a fact which goes to the very gist 
of the main point of controversy In an ac- 
tion at law, it should malie its appearance in 
the record in the highest garb known to the 
law and under such circumstances as that 
it may be rebutted. If it can be, or its ac- 
curacy tested by the methods usually invoked 
for that purpose. 

[7] Therefore, no such stipulation or agree- 
ment by counsel as the one involved here 
should be tolerated In any case, much less 
one involving valuable property rights, or, 
as here, a large sum of money. A trial thus 
conducted is in effect more in the nature of 
an arbitration than a trial, but even less 
satisfactory than the former method of set- 
tling disputed questions of fact. It is obvi- 
ously the first duty of the courts to see that 
litigants shall have their rights Judicially 
determined only after a fair and impartial 
trial according to the mode prescribed by 
law. To place a litigant's rights in a trial 
thereof at the mercy, so to si)eak, of the ex 
parte opinion of any person, however well 
qnalitied such person may be to speak on the 



subject to wlifch hUi opIidtHi delates, is not 
to give such litigant's rights a fair and Im- 
partial trial according to the recognized or 
prescribed forms by which only Issues Of fact 
are authorized to be tried. 

We doubt not that the court below, after 
tbat careful reflecliou which is afforded to 
trial courts by a motion for a new trial,, 
reached the conclusion that the scope of the 
stipulation was entirely too for-reaching, and 
calculated to prevent a' fair and proper con- 
sideration of the merits of the ease. At ail 
events, it is manifest that the Judge regarded 
it as not involving the proper way In which 
to try important questions of fact, and con- 
sidered it to be In the interest of Justice to 
submit those questions to a retrial in the 
usual and proi>er mode. We have not been 
cited to, and are unable, after some Inde- 
pendent investigation, to find any case in 
California, or from other Jurisdictions, 
which. In its facts, is precisely similar to 
this, but In Harvey v. Thorpe, 28 Ala. 250, 
65 Am. Dec, 344, where the attorney for the 
defendants signed an agreement admitting 
certain material facts In the case, and from 
the consequences of which agreement the de- 
fendants succeeded In relieving themselves 
at the trial, the court said: "Conceding, so 
far as the present case Is concerned, that at- 
torneys may bind their clients by such ad- 
missions as were here made, it is only neces- 
sary to observe that, where they are made 
improvldently and by mistake, the court, by 
means of its coercive powers over Its own 
officers, has authority to relieve against the 
consequences of tbe admission, regulating 
its action in this respect with a Just regard 
for the rights of both parties, which it can 
do by setting aside the agreement upon terms 
which will meet the Justice of the particu- 
lar case"— citing 1 Greeul. on Ev. $ 206. It 
is true that in that case the court was dealing 
with an objection to the action of the trial 
court in permitting the defendants to In- 
troduce evidence in opposition to their agree- 
ment or admissions; but upon the point un- 
der consideration we are unable to draw 
any dls;inctlon in principle between that 
case and this. The stipulation In the case 
here did not, and could not, have the effect 
of binding the trial court or concluding It in 
the exercise of its right to nullify the effect 
of the agreement by allowing the defendant 
to introdux* .proof in opposition thereto. 
And, had the court refused to accept as con- 
clusive proof of the allegations of the com- 
plaint, the opinion of the expert and have 
allowed the defendant to introduce comiter 
expert or other proof upon the question sub- 
mitted to the arbitrament of the expert, such 
action on the part of the court could not 
upon any Ju.st reason be held to have consti- 
tuted an abuse of its discretion In such case. 
It would be difficult to mark any reasonable 
line of distinction between the action of the 
trial court in that respect during cue trial 
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and Um acUon, brlnginK abont szactly tbe 
same result, in granting a new trial after a 
J«vlew of tlie caoe upon a motion for that 
purpose. 

Our conclusion la that the order granting 
a new trial was but the result of the ex- 
ercise of that power over causes and the ac- 
tion of the parties thereto which It Is intend- 
ed that trial courts shall possess and Judi- 
cially dispense on all proper occasions in or- 
der that fair and impartial trials of Issues of 
fact mar be had. In other words, it has not 
been made to appear that the granting of the 
order was in excess of a sound Judicial dis- 
cretion. 

The order la, therefore, affirmed. 



TVe concur: 
NETT, 3. 



CHIPMAN, P. J.; BUK- 



(M Cal. App. 6E5) 

DIECKMANN «t aL r. MERKH «t aL 
(OlT. 1,013.) 

(District Court of Appeal, Third District, Cal- 
ifornia. D«c. 17, 1912. Rehearing Denied 
by Suprem« Court Feb. 15, 1913.) 

1. APPBAI. and E}BB0B (I 1040*)— PUtA DING 

(! 252*)— iAmenduent— Effect— HAaioxss 

^BOB. 

Where the complaint was amended to con- 
form to the proof, the original complaint wa3 
snperseded, and rnUnga on demurrers to it are 
immateriaL 

rEd. Note. — For other cases, see Appeal and 
Error, Cent Dig. ii 4089-4105; Dec. Di(?. i 
1040;» Pleading, Cent Dig. U 78ft-743 ; Dec. 
Dig. i 252.*] 

2. New Trial (| 07*)— Sotifbisb— Amknd- 

1CE.1TS— DlLIOENCK. 

Defendants, who did not ask for contina- 
ance on the ground of surprise, cannot after- 
wards complain that a trial- amendment, per- 
mitting the plaintiff to conform his complaint 
to the proof, was allowed. 

fBd. Note.— For other cases, see New Trial, 
Cent Dig. {{ 195-198; Dec. Dig. | 97.*] 

8. TBDSTS a 44*)— ESTABLISBIIBNT— En- 
DKNCB— SUTFICnCNCT. 

In an action to establish an express trust 
by parol, under a conveyance absolute in its 
terms, evidence held sufficient, despite the rule 
that ia such cases it must be clear, satisfacto- 
ry, and convincing. 

[Ed. Note.— For other cases, see Trosta Cent 
Dw. i: 60-C8; Dec Dig. { 44.*] 

i. Trusts (| 48*) — Establishment — Evi- 
dence. 

In an action to establish a trust by parol, 
mader a conveyance absolute on its face, where 
tbe property bad been transferred by a father 
to his daughter to be divided after his death, 
evidence of statements by the daughter that she 
would do right and share with the others equal- 
lyj thongfa made before tb* conveyance^ is ad- 
missible. 

[Ed. Note.— For other cases, see Troats, Cent 
Dig. S! 62-65; Dec Dig. { «.*] 

S. Tbdsts <{i 17, 18*)— B^tablishhsht— 
Paroi. Tbustb. 

Where a father conveyed property to his 
daughter with tbe parol agreement that she 
should divide it among his other children, the 
trust may be established, under Civ. Code, i§ 
2216, 2224, despite sections 847, 852, and 
857, providing that no trust in relation to real 



property is vslld unless creat«4 by wridag or 

operation of Law, and forbidaing th<> creation 
of express trusts for the conveyance of land 
to third persons ; tbe trust arising oot of the 
personal coniidence reposed in, and voluntarily 
accepted by, one for the benefit of another. 

[Ed. Note.— For other cases, see Trusts, Cent 
Dig. {{ 15-24; Dec. Dig. Si 17, 1&*] 

Appeal from Saperior Court, City and 
County of San Francisco; O. W. Norton, 
Judge. 

Action by Frederick H. Dleckmann and 
others against Marie E. Merkh and others. 
From a Judgment for plaintitCs, defendants 
apiDcal. Affirmed. 

Louis Ferrari, of San Francisco, for app*- 
lants. Fabius T. Finch and Paul P. Frates- 
sa, both of San E^anclsco, for respondenta. 

CHIPMAN, P. J. It appears from the com- 
plaint that plaintiffs and defmdant Marie 
E. Merkh are the children of Jcbann D. 
Dleckmann, who died on April 12, 1910, in 
the city and county of San Francisco; that 
on February 10, 1910, he was tbe owner of 
the premises in question and, on that day, 
executed and delivered to defendant Marl* 
E. Merkh a deed conveying said property u> 
her; that it was agreed between Johann and 
his daughter Marie at the time, that she 
should hold the title to said land during his 
life, and at his death "to divide said land 
and premises in equal shares between hers^ 
and said plaintiffs"; that, though frequently 
requested to convey to platnttfTs their shar» 
of said property, defendant Marie refused, 
and still refuses, to convey the same; that 
defendant Albert O. Merkh is tbe husband 
of Marie, and claims some Interest in the 
land, but without right The prayer Is for 
Judgment that defendant Marie be compelled 
to execute a conveyance to each of plaintiffs 
of a one-fourth Interest in said land. A de- 
murrer to the complaint was interposed for 
Insufficient facts; also on the ground of mis- 
Joinder of parties defendant; also that the 
complaint is uncertain for the reason that It 
cannot be ascertained therefrom whether tbe 
agreement pleaded was oral or in writing. 
The demurrer was overruled, and defendants 
answered, admitting tbe facts set out in the 
complaint except 'as to the alleged agree- 
ment, which are denied. By way of cross- 
complalnt, defendant Marie alleges owner- 
ship of the land, avers that plaintlfl^, with- 
out right, claim some Interest therein, and 
asks that her title be quieted. It appears 
from the transcript that tbe cause was 
brought to trial July 14, 1911, and findings 
and Judgment entered July 28, 1911. On 
July 19, 1911, plaintiffs served notice of a 
motion to amend the complaint, which was 
heard and allowed on July 21, 1911, and on 
that day an amended complaint was filed, 
and on July 24, 1911, defendants filed their 
answer to said amended complaint four days 
before findings and Judgment were entered 
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and Hlei!:' Th^ Jtrtfthaiheije (« the cOtnplfttht 
l8. found "In paragraph "4 and Is as follows: 
"That on February 10, 1910, said Johann £>. 
Diecktnann was, and for more than one 
month prior thereto he had been side In body 
and feeble In mind — be- was then 68 j^ears of 
age — and at the time of the execution and 
delivery Of said deed he had and reposed In 
Ms said daughter Marie B. Merkh Implicit 
confidence and trust. For the purpose anfl 
#lth the intention- and' desire of dividing 
equally between his said children (the plaln- 
tiffs and defendant Marie E. Merkb), and 
upon the adTlce and solicitation of defendant 
Marie Sa Merkh, said Johann D. Dieckmann 
executed ^nd delivered said deed to defend- 
iuit Marie £. Merkh only because be did then 
and there rely upon and believed the state- 
ments and -assurances: o^ said Marie 'Ei. 
MerlLh that she. would .hold said real proi>- 
erty in trust as aforesaid, and convey an un- 
^vlded' one-fourth int^est in said property 
to eacit of said xdaintiffs herein without 
charge, ui)on the death of said Johann D. 
Dieckmann." The answer to the amendment 
is a. -denial of its averments. The motion 
stated, ainoi^ other grounds for seelcing to 
^mend the' complaint, that It was "to con- 
fQon-to tlie proofs <m the trial of said ac- 
tion,'.' from which we may assume that It was 
qllowed after the testimony .was submitted. 
The court found all of the allegations oon- 
tained in. the amended complaint to be true, 
and the averments of the answer to be un- 
true. Judgment went In favor of plalntitCs, 
directing defendant Marie to execute deeds 
9B prayed for. Defendants -appeal from the 
Judgment; also from the order permitting 
glalntiEte to amend -their complaint; also 
4rom the order overruling defendants' demur- 
XBt to the' original complaint; also from the 
order denying defendants' motion for a non- 
Wlt; also "from the orders refusing to sus- 
tain defendants' objections to testimony In- 
troduced at the trial." The Code makes no 
Brwlslon for appeals from the orders above 
laendoned, but as the appeal was taken wttb- 
1» 60 days after the ontry of the Judgment, 
the alleged errors may be reviewed on appeal 
from the Judgment accompanied by statement 
of the case or bill of exceptions. 

[11 There was no demurrer to the amended 
complaint; Issues were Joined on it by an- 
swer. The original complaint was thus su> 
perseded, and Oxe ruling on tJie original com- 
plaint is immaterial. Booney v. Gray Bros., 
Ua Cal. 753, 79 Pac 523. This is equally 
true, we think, wlieretiie complaint is amend- 
ed to conform, to the Iwoofs. 
> [2] It is -urged that the court abused Its 
discretion In allowing the amendment. De- 
fendants say In their brief: "We do not:dial- 
lenge the right of the. court to have permit- 
ted the amendment if die Issues be retried, 
but we do challenge the right * • • * to 
take away from appellant the. right to try 

*m? MM\, IV ALJUUL-J dllU \AJ JXWJt I \i M1.U9 JXWK JT 2 EX XTWf L 

upon them," The record Is silent US to "what 



docurred upon granSng the' motion; iill that 
appearsls that "dWendants- filed an answer 
to tUe amended- complaint, traversing the 
new facts therein set out. We must assume 
that no objection was made to the motion, 
and "that defendants were content to submit 
the Issues thus presented on the evidence al- 
ready brfore the court If defendants desir- 
ed further- time to meet the.se issues by evl^ 
dence, or were surpMsed In any way, enti- 
tling them to terms or to delay. It was their 
duty to make It known to the court. Cer- 
tainly, -the defendants were not entitled to 
tuure the- entire caiAe retried. An examina- 
tion of the record shows that there was evi- 
dence befoie the conrt' on the very matters 
embraced .in the amendment. 

[S}' It 'is contended that the findings ar« nojt 
sustained by the evidence. In brief: It ap- 
peared by the testlmdny'^hat Johann DiedE- 
mann, in January, 1910, was the owner of 
the' 'Property in* questloB, ' then .valued: at 
?1,600. His wife had previously died. He 
was 68 years old, and in failing health, bodi- 
ly and mentally. Tttere hod been some es- 
trangement between him and his Said chil- 
dren, which was reconciled, and. In his tbek 
condition of mind, he desired to make dis- 
position of the property. A conference was 
had between all of the parties, except hft 
son Carl, at which he offered to deed the 
property to .first one and tUea another, who 
declined to accept it for reasons given, and 
finally It' was agreed that his daughter, de- 
fendant Marie, would take the title and hold 
it during Tils life, and at ils death convey to 
the other -children, plaintiffs, a one-fonrth 
Interest each. The testimony made It very 
plain that their father's intention was to 
carry out the object set forth In the amended 
complaint^ and that his daughter Marie ac- 
cepted- the t^ust on the condition clearly statr 
ed-by'her father. During her father's life 
and for some time after bis death she ac- 
knowledged her obligation to her brother and 
sisters to be as above stated, and her father 
died In the belief tliat he had made an equal 
division of the little vropetty he owned. 
The children met, some time after their fa- 
ther's death, to adjust certain bills whidi 
had been paid by one of them, and to a*> 
range for a disposition of the property. It 
was then agreed that plaintiff Dorothea-— 
Dora as she was called— would take the prop- 
erty at the price of $1,600. The bills then 
presented were to be paid from this money, 
and = the balance was to be divided equally 
between them. Later It was d.iscovered that 
one or two otlver bills, of lio large amount; 
had been overlooked, .and .at ,a second con[- 
ference, when these bills w^re presented, d** 
fendoot Marie objected to their allowance, 
and thenceforward repudiated her tmst^ 
claimed the land as her own, and refused to 
convey any interest In it to plaintiffs. This 
la a brief outline of what appears in much 
detail of drcBBJStance -not necessary to- bo 

setont. The principles ennnclated in J 
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▼. Glynn, VS7 Oal UBS, 19S V£c. 606, apply 
equally strong h6re. In Bollinger ▼. Bol- 
linger, 154 CaL 695, 99 Pae. 198, the mle 
was stated that, to ifrove a trnat by parol 
under conveyance absolute In Ita t«ma, the 
evidence mnst be dear, satisfactory, and con- 
Tlnclng. It rarely' happens that evidence so 
tolly meets this rule as was the case here. 

(4] Error Is claimed because testimony was 
admitted relating to certain conversations 
touching the trust which took place two or 
three days before the deed was execnted. 
It appeared that the subject of the trust was 
under consideration by the l>artlea from jday 
to day for three or four days, and, finally, 
' when her father hesitated while signing the 
deed. Mrs. Mertch said to him: "Why do you 
act that way? Finish it up. You know I 
vlU do right'. I will share with the others 
equally." There was no error in admitting 
any of these conversations, for they were all 
to the same purpose, and in tfko luresence of 
the parties Interested. 

[S] The motion for nonsuit seems to rest 
on the failure to show the creation of a trust 
In writing, as required by section 8S2 of the 
-Civil Code. The trust here arose out of the 
"personal confidence reposed In and volun- 
tarily accepted by" Mrs. Merkh, "for the 
benefit of another." av. Code, H 2216, 2224. 
Such a trust resulting from conduct may be 
shown by parol, and sections 847 and 857, 
which forbid an express trust to convey land 
to a third person, have no application to 
trusts created by operation of law. The con- 
duct of Mrs. Merkh. under the circumstances, 
constituted a constructive fraud sufliclent 
to create a constructive trust Lauricella v. 
Lanrlcella, 161 Cal. 61, 118 Pac. 430. 

The Judgment is affirmed. 

We concur: BURNETT, J.; HAET, J. 



(20 Cal. App. «03) 

NASSANO v. TUOLtJMNB COUNTX BANK 

et al. (Civ. 1,016.) 
. (District Ourt of Appeal, Third Diatrict, Cal- 
ifornia. Dec. 12, 1912.) 

1, Biixs AND Notes ({ 44*)— Natcb* o» Ik- 
BTBtnisNT— "Note." 

An instrmnent directed to a bank, in which 
the signer had money on deposit, aatborising 
it to pay out of the signer'* funds, for a val- 
nable consideratioa^ $500 to N., on presentation 
prior to the signer s death, if countersigned by 
him across the back, or, on notification of the 
signer's death, withoat such countersignature, 
did not contain a pronuse by the signer to "pay 
a specified sum of money," and was not there> 
«ore a "note" ^tbin-Civ. Code, { 3244. 

[Ed. Note. — For other cases, see Bills and 
Notes, Ont Dig. | 52; Dec. Dig. ( 44.* 

For other definitions, see Words and Phras- 
es, voL 5, pp. 4837-4S39.1 

2. AssiOMUENTS (849*)— Bills and Notes (j 
15*) — "Check"— Drawer's Fonds— Equita- 

BIJE ASSIONlfEirr. 

A written instrument directed to a bask, 
in which the signer had a deposit account, di- 
recting the bank to pay a specified sum to Qie 



payee if connteraig^ed bf \hi drawer and pre- 
sented in bis lifetime, and if presented after 
his death then to pay without being counter- 
signed, would be regarded as a check, within 
Civ. Code, f 8264, defining a cheek as a bill 
of exchange drawn on a bank or banker -or a 
person described as such ou the face thereof, 
and payable on demand, without interest, and 
therefore did not operate as sn equitable as- 
signment of so much of the drawer's fundi 
prior to presentation for payment 

[Ed. Note.— For other cases, see AssigniqentB, 
Cent Dig. {{ 85-08; Dec. Die. § 40j* Bills and 
Notes. Cent Dig. {{ 20, 21 ; Dec. Dig. { 15.* 

For other definitions, see Words and Phras- 
es, v«I. i, pp. 1109-1112; VOL 8, p. 760O.] 

3. Bum and Notes (| 15*)— "Bul of Bx- 
chanoe"— Cbeck— Dkath o» DBAWK&— ]£r- 

FECT. 

An order on a bank directing it to pay the 
payee or her order a specified sum on presen- 
tation prior to the signer's death, if counter- 
signed by him, or to pay after bis death with- 
out such countersignature, constituted a bill 
of exchange which was not invalidated by the 
drawer's death before presentation, but con- 
stituted a- binding obligation, which the payee 
was entitled to enforce agaioBt the drawer's 
estate, 

[Kd. Note.— For other cases, see Bills and 
Notes, Cent Dig. |S 20, 21; Dec. Dig. { 16.* 

For other definitions, see Words and Phras- 
es, VDi 1, pp. 784-787.] 

4. Wixui ({ 89*)— Form— BiLirbr ExoBANoK. 

An order on a bank to pay a apecified suat 
to a payee if countersigned by the drawer and 
presented in his lifetime, and if presented after 
bis death then to pay without being counter- 
signed, was not ineffectual, after the drawer's 
. death, as an attempt to make a testamentary 
disposition of the drawer's property in a form 
nnaathorized by law. 

[Ed. Note. — For other cases, see Wills, Cent 
Dig. S 216; Dec Dig. | 89.*] 

Appeal from Superior Court, San Joaquin 
Oouut;^; C W. Norton, Judge. - • 

Action by Maria Nassano against the Tuo- 
lumne County Bank and N. T. McC3own, as 
administrator of the estate of Louis Zanone, 
deceased. - Judgment for ddRendsnts, and 
plaintiff appeals. Reversed; 

A. H. Carpenter, of Stockton, for appel- 
lant J. B. Curtln, of Sonora, and Geo. F. 
McNoble, of Stockton, for respondent 

CHIPMAN, P. J. It Is alleged in the com- 
plaint that on November 18, 1911, Louis Zan- 
one ttad on deposit in defendant bank $1,100, 
subject to his order. On said date, Zanone, 
for good and valuable consideration, made 
and delivered to .plalntUf "his promissory 
note, obligation, and order upon said defend- 
ant bank * * * in words and figures as 
follows: 'Stockton, Calif., November 18, 
1911. Cashier of Tuolumne County Bank, 
Sonoira, (3aL: You are hereby authorized to 
pay out of the funds I now have In your 
bank and for valuable considerations, which 
I have received, five hundred dollars to Mrs. 
Maria Nassano, or her order, said sum to be 
paid upon the presentation of this order pri- 
or to my death, if countersigned by me 
across the back, or on due notification of my 
death ^ without such countersignature. In 

Dm. Dig. * Am. Dig. Kejr-No. 8«rlaa * Rcp'r Indexa#C 
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witness wbereof, I hereby set my name on 
the day and at the place first' mentioned 
above, In the presence of two witnesses. 
[Signed] Louis Zanone. O. Villiborghl, wit- 
ness. liUigl Pompoulo, witness.' " (Adoiowl- 
edged before a notary.) "That said order 
was not presented to said defendant bank 
for payment In the lifetime of the said Louis 
Zanone ;" that on or about February 10, 
1012, plaintiff presented said order or caused 
tile same to be presented to the said defend- 
ant bank for payment, together with due 
proof that said Ix>uis Zanone bad died on 
the 19tb day of December, ]911; that said 
bank refused payment, although It "liad then 
and there, and at all times, the full amount 
of the said Louis Zanoue's money In Its 
hands or under Its control wherewith it 
could have fully paid said order" ; that said 
Zanone died intestate about December 19, 
1911, in the county of San Joaquin, and left 
an estate therein "of more than $1,100 cash 
In the hands of the said Tuolumne Comity 
Bank," which "it held subject to his order 
therefor." It Is further shown that on Jan- 
uary 8, 1912, defendant McCown was duly 
appointed administrator of the estate of Zan- 
one, deceased ; that, within the time appoint- 
ed for the presentation of claims against 
said estate, plaintiff presented to said ad- 
ministrator her written claim, duly verified 
by her oath, based on said "note, obligation, 
and order," and that said administrator dis- 
allowed payment thereof on the 15th day of 
April, 1912. 

The claim presented to the administrator, 
as shown in the complaint. Is in the follow- 
ing form: 

"In the Matter of the Estate of Jjouis 
Zanone, Deceased. The undersigned, a cred- 
itor of Louis Zanone, deceased, presents her 
claim against the estate of said deceased, 
for approval, as follows, to wit: 

Estate of tiOUlB Zanone, Deceased, to Maria Has- 
sano, Dr. 

To principal sum of order and agreement. . . ^00 00 
To Interest on same, from November 18th, 
1911, at seven per cent, per annum to date 12 50 



$ol2 SO 



"Said agreement and order was made and 
given, for a valuable consideration, on the 
Tuolumne County Bank, of Sonora, Cal., and 
was drawn against the funds on deposit there- 
in, and is in words and figures as follows:" 
Tlien follows a copy of the instrument set 
out in the complaint — "[Signed] Maria Nas- 
sano. 

"Subscribed and sworn to before me this 
30th day of March, 1912. A. H. Carpenter, 
Notary Public in and for San Joaquin Coun- 
ty, State of California. [Notarial Seal.]" 

It is averred In the complaint that demand 
was made for "payment of said claim, note, 
obligation, or order, but the said defeuiljints 
have at all times refused, and still continue 
to refuse, to allow or pay the same, • ♦ • 



dltheusb sati' defendants have !b their hands 
suSlcleut money belonging to said deceased, 
after deducting therefrom all the costs and 
e3ki>eu8es of .administration of said estate, 
to more than pay the same; and the said 
note, obligation, order, or claim hereinbefore 
set forth, together with the interest accrued 
thereon, is disallowed, rejected, wholly un- 
paid, and due and oyrlng to plaintiff from 
said defendants." It is also alleged that 
said Zanone "left no wife, child, father, 
mother, sisters, or brothers in the said coun- 
ty of San Joaquin or elsewhere, to the knowl- 
edge of plaintiff." The prayer is for "Judg- 
ment against said defendants for the sum of 
$500," together with interest to the entry of 
judgment. 

The complaint was demurred to by de- 
fendant administrator on the grounds follow- 
ing: (1) That the court has no jurisdiction 
of defendant McCown as administrator of 
said estate ; (2) that there is a misjoinder in 
this: That the Tuolumne County Bank 
alone, if any jwrson, should be made defend- 
ant; (3) that the complaint does not state 
facts sufficient to constitute a cause of ac- 
tion, for the reason that "the instrument set 
out in the complaint • * • shows on its 
face that it is an attempted testamentary 
disposition of property by means of an Im- 
properly executed will" ; (4) that the com- 
plaint Is ambiguous and uncertain, because 
"it Is impossible to determine whether said 
instrument is pleaded as a note, an obliga- 
tion, or ali order or either or all," nor can 
it be ascertained from the complaint "wheth- 
er the said instrument is a promissory note, 
an obligation, or an order uiK)n a bank for 
the payment of money." 

It Is stated, as grounds of demurrer by de- 
fendant bank, that it apiiears from the com- 
plaint that said instrument was not present- 
ed to said bank for payment "during the 
lifetime of Zanone, and that Zanone died on 
the 19th day of December, 1911, and that 
said check or order was presented to Tuo- 
lumne County Bank on the 10th day of Feb- 
ruary, 1912, and by reason of the death of 
said Louis Zanone said bank could not law- 
fully pay .«!ald check or order," and that said 
bank is improperly joined as a defendant in 
the action with the administrator of said es- 
tate, who "is entitled to the possession of all 
the estate of said deceased, and that defend- 
ant, the bank, could not pay any claim 
against said estate to any one." The demur- 
rer was sustained without leave to amend, 
and judgment dismissing the action was eQ- 
tered, from which plaintiff appeals. 

[1] In her complahit, the plaintiff seems 
unable definitely to characterize the Instru- 
ment sued on, and therefore describes it as 
"a promissory note, obligation, and order on 
said bank." The Instrument is not a promis- 
sory note, for the signer does not promise 
"to pay a specified sum of money." Section 
3214, Civ. Code; Kendall v. Parker, 103 Cal. 
Digitized by VjOOQIC 
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31», 324, 37 Pac. 401, 402 (it Ma,- St Rep. 
117). "A check is a bill of exchange drawn 
upou a bank or banker, or a person described 
as such on the face thereof, and payable on 
demand, without Interest," • Civ. Code, | 
3254. "A bill of exchange is an iustrumeut, 
negotiable In form, by wbicli one, who is 
called the drawer, requests another, called 
tbe drawee, to pay a spedfled sum of mon- 
ey." Qv. Code, i 3171. 

[2] The instmment resembles a check, 
when reduced to Its essential elements. It 
is an order on the Tuolumne County Bank 
to pay a specified sum to the payee, "if 
countersigned across the back" by the draw- 
er and presented In his lifetime; and, if pre- 
sented after bis death, then to pay without 
bdng countersigned. RegarcUng It as a clieck 
on the bank, it did not operate as an equita- 
ble assignment of so much of tlie drawer's 
funds as he had in the bank at that time, 
without being presented for payment. Dono- 
boe-Kelly Banking Co. r. S. P. Co., 138 Cal. 
184. 71 Pac. 93, 9i Am. St Bep. 28. In 138 
Cal. 169, 66 Pac. 740, 71 Pac. 83, 94 Am. St 
Bepi. 19, in the case of Pollen v. Placer Coun- 
ty Bank, ttte question Is also very fully dis- 
enased. The rule enunciated in both cases 
Is that a check does not operate as an as- 
signment of the money for which it was 
drawn; and, until the check is presented, no 
property right In tlie fund passes to tiie 
payee by virtue of the check. In Pullen v. 
Placer County Bank, supra, and in like eases, 
there was no contract with, or promise made 
to, the payee and no consideration to sui>- 
port the instrument The claim, tliat tlie 
death of Zanone revoked the authority of 
the bank to pay the check is not supported by 
the Pullen Case, in which the check was a 
gift 

[S] We have aeesi that a check Is a bill of 
exdiange. "The rights and oUigations of 
the drawer of a bill of exchange are the 
same as those of an liidorser of any other 
negotiable instrument" Civ. Code, §3177. 
"Every indorser of a negotiable insti'ument 
unless his indorsement is qualified, warrants 
to every subsequent holder thereof, who is 
not liable thereon to him; • • • fourth, 
tbat If the instrument is dishonored, ttie in- 
dorser will * * * pay the same with In- 
terest. • • •» Civ. Code, I 3116. Mr. 
Daniels cites several cases where it has 
been held ttiat notes made payable "after a 
man's death," or "to be allowed at my de- 
cease," or a provision to pay "on demand 
after my decease," or "one day after date 
or at my death," are good negotiable notes. 
1 Etanlels on Neg. Inst (5th Ed.) § 46. The 
instrument in question is negotiable in form, 
and comes under the classification of nego- 
tiable instruments, as mentioned la section 
3095 of the Civil Cbde. It not only recites 
a consideration but "it is presumed to have 
been made for a vahiable consideration," 
before its maturity, "and in the ordinary 



course of business." Glv. Oode^ i 3104. In 
effect, there was here an obligation tliat the 
drawer's estate would pay, if the 1>auk re- 
fused. 

Mr. Daniels shows that the doctrine of the 
revocation of a check or bill by the death of 
the drawer is generally based on the ii^uglish.- 
case of Tttte v. Hilbert, 2 Ves. Jr. 118 (1793), 
4 Brown Chy. Cas. 286; Chitty, Jr., on Bills,. 
310. . In Tate v. Wlbert it was held that the 
gift of a common check on a banker, payable 
to bearer, was not a valid doiiatia mortis 
causa or an appointment or disiwsition in 
the nature of it Says Mr. Daniels: "It is 
quite true tliat authority to an agent is re- 
voked, as a general rule, by death of thet 
principal (Story on Agency, % 488) ; but this 
doctrine is qualified by the equally well- 
settled principle that if the authority be 
coupled with an interest in the thing vested 
in the agent, the death of the principal 
operates no revocation. Now where a check 
is given to the payee for a valuable consid- 
eration (and the check imports value), the 
authority to the payee to collect the amount 
from the bank is coupled with a vested in- 
terest in the check. He can sue the drawer 
upon the check, if it be dishonored. * * * 
The English case, above referred to, does not 
determine, as has been supposed, that, where 
a check is given for value, the authority of 
the banker to pay it is revoked. The death 
of the drawer of an ordinary bill of exv 
change does not revoke it, and we can dis- 
cern no principle of law which allows the 
death of the drawer to affect the rights of 
a checkholder who has given value for it" 
The author cites volume 1 at page 498 ; Chit- 
ty on Bills, 282, 287; Cutts v. Perkins, 12 
Mass. 206; Edwards on Bills, 454; Parsons 
on Notes and Bills, 287. The author further 
says: "The idea that the death of the draw- 
er of a check, given to the payee for value, 
operates a revocation Is, as it seems to us, a 
total misconception of the law. For a check 
is a negotiable instrument as often, if not 
more frequently, given for value than any 
other species of commercial paper. The 
drawer Is deemed the principal debtor (seo 
tion ]587) ; and it is anomalous to hold that 
his death in any wise lessens his obligations,' 
or the right of the bank to x>ecy it, when 
given for value." 2 Daniels on Neg. Inst. 
§ 1618b. 

Mr. Morse discusses the doctrine of revoca- 
tion in volume 1, § 400, and contends that it Is 
"a perversion of reason, whatever may be the 
view taken of the question of assignment" 
Among otber reasons given, the author says? 
"It is inconsistent to hold that a general de- 
posit is a debt, and that the bank is not an 
agent or trustee or bailee in respect to It, 
and then, Just to bolster up this error, torn 
completely about and say the bank is an 
agent and must be governed by the rules of 
agenoy"r— that, even admitting that the rules 
of agency control, "an agency clearly iutend- 
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eft to 1)e gdoi afttr defath ts s« hfeld" ; that 
the personal representatives take the proper- 
ty of the deceased, subject to all proper 
claims against It; tliat the holder may sue 
the drawer on a check. It to a binding In- 
strument, and this contract should not be 
lessened by death more than others. 

In the present case, it la not necessary to 
determine the question definitely. If the 
bank has paid the money of deceased to the 
administrator, It can show the fact, and in 
that case the administrator seeks only to be 
guided as to the payment. 
' [4] The principal objection made to the 
claim is that tiie check was an Ineffectual at- 
tempt at a testamentary disposition. On its 
face, the instruluent cannot be So r^arded. 
It ts a valid and binding obligation on which 
plaintiff may recover. Landis v. Woodman,- 
126 Cal. 464, 58 PSac. 85T. If there Is any 
good defense to It, this may be shown by an- 
swer and at a trial. We think the demurrer 
should have been overruled, and defendants 
reQMlred to answer. 

The Judgment la therefore reversed. 

W« (Concur; -HART,, J.; BURNETT, J. 



HOLLAND V. FLASH., (Civ, 1,2U.) 

(District Court of Appeal. Second Districts 
California. Dec. 19. 1912. RehearinK De- 
'nied Jan. 18, 1913 ; Denied by Supreme Court 
-Eeb. 17; 11)13.). 

1. Bbokers (§ 43*)— Compensation— Neces- 

: BITT OP^ MEMOSANDUM— SUFFICIEMCT-. 

. . Under Civ. Code, J Hi-i, requiring an 
agreement authorizing or employing a broker 
to sell real estate for a compensation or com- 
mission, a memorandam tn .writing, to < the ef' 
feet, that defendant- as the owner of certain 
realty had listed same, for sale or exchange 
with plaintiff's assignor,' -who had obtained an 
offer in writing from a' certain person to ex- 
change certain land therefor, _in which event 
defendant would pay a certain sum, and that if 
such exchange' was not made the agreement 
should be of no effect, was not an agreement 
generally employing or authorizing plaintiff's 
assignors to act as agents in selling the proper- 
ty, and, failing, such exchange did not include 
ai^^ subsequent sales or exchanges. 

[Ed. Note.— For other cases, see Brokers, 
Cent. Dig. » 44; Dec. Dig, | 43.'») "• 

2. Work and Labob (§ U>*)— ISxivkss Coit- 

TBACT UNKNFOBCEABLE. 

A broker who proves no contract of em- 
ployment in writing as- required by Civ. Code? 
I 1C24, is not entitled to recover the reasonable 
value of services in effecting a sale. 

[Ed. Note.— For other cases, see Work and 
Labor, Cent. Dig. i 25; Dec. Dig. § 10.*] 

Appeal from Superior Court, Los Angeles 
County; Eugene P. McDanlel, Judge. 

Action by Walter Holland against H. L. 
Fla^. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 

Riy Howard; oi Los Angeles, for appel- 
lant Lynden Bowrlng and Frank C. Hill, 
both of Los Angeles (Geo. S. Hupp, of Los 
Angeles, of counsel), for respondent. 



AlLl^, F. X PlaintifT by bis cotnplafiit 
sought to state two causes of actlod: First, 
that defendant listed, by a written contract 
or memorandum subscribed by defendant, his 
property with' plalntifTs assignors, who wer» 
real estate brokers, and agreed to pay plala- 
tlfTs assignors for their services In negotiate 
ing a sale thereof the sum of $900, alleging 
that pursuant thereto they did procure sucb 
customer, and did negotiate a sale and ex- 
change of the pri^erty la pursuance of Shid 
employment Nonpayment was alleged, and 
the assignment of the cause of action . to 
plaintiff. The- second cause of- action, in 
substance, declares upon the same vrlttea 
employment and listing of the property, but 
alleges an agreement thereby to par the rea- 
sonable value- of their services, which -. rea- 
sonable value is alleged to be $900. The as- 
signment oC'thls cause of actioa is. also al-' 
leged, and the nonpayment. The cemi^int 
was Verified, as was the aaswer. In -which it 
was denied that there was any listli^ of the 
propeiity -with plalntUTs assignors;, denied 
that any rwritten cdntcact, note, 'ot meint>rait-> 
dum was subscribed by defendant for: sucU 
listing, or fbr any other purpose orhst^ail; 
denied that they procured a customed; de* 
iried any agreement to pay) as in the conM 
plaint alleged, and' generaUy -denied eaoh and 
all of the altegatloBS (^ the'secotid cause ot 
action.' Upon. the trial of the cause ajudg* 
ment of : nohsuit was entered, trom ■ 'wtoicb 
Judgment plaintiff appeals t4)on a 'bUl <A 
exceptions. ■-•-.: 

This bill of exceptions discloses thattho 
only memorandum oi: instrument In- writing 
executed between the parties was. one which,! 
in So far as' material in. ;deterniiaijag tba 
(]uestlons here -involved, -was in tJhese w«rda: 
"Whereas, I, H. L. Flash, ♦ • • am th« 
owner of that cer-tain apartment bousA'kndwn 
as the St Leila Apartments, • * • desiro 
to dispose ot said property .and bave.UsteS 
the same for sale or exchange with N. M< 
Entler; and whereas, said N. . M. Entler 
has by his efforts succeeded in obtaining an 
offer in writing from Dr. -H. A. Atwood 
* * * to exchange certain land situate in- 
sald Riverside county for my above-describr 
ed property; provided that the. mortgage ot 
$17,000 now about due can' be refunded by 
m6 with a new loan of the same amount, to 
wit $17,000, for- a term of -three years, oe 
thereabouts, at 7% per annum net; ♦ • • 
now, therefore, it Is hereby understood and 
agreed between said H. L. Flash and said 
N. M. Entler that ii said above-mentioned 
exchange is consummated, that said H, it. 
li'lash will pay to suld N. M. Entler the sum 
of $1,500, said sum to constittite full compen- 
sation for all services rendered by said Ent- 
ler to said H. Ii. Flnsh, and to Include all 
expenditures for assistance of other agents 
and brokers in negotiating and obtaining 
said loan. .♦ • • Second. That If for any 
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reason tbe excbange above referred to is 
not consummated, then and In that case the 
above oommlssloa agreement shall be null 
and void ; but If the loan of $17,000 Is actu- 
ally negotiated or obtained by or through 
said N. M. Entler, said U. L. Flash will pay 
to said N. M. Entler tbe sum of $310; 
• * • In witness whereof," etc. The bill 
of exceptions further discloses that there 
was no deal or exchange consummated be- 
tween defendant and said Atvvood, and none 
wasi procured by plaintiff's assignors ; nor 
was any loan of $17,000, or any sum, effect- 
ed through the Instrumentality of plaintiff's 
assignors. It is true that defendant and 
one Levi were negotiating for an exchange 
of tbe same property, and that plaintiffs as- 
signors procured Levi to Increase bis offer 
theretofore made to defendant in the ex- 
change to the extent of $500, and defendant 
and said Levi consummated an exchange of 
property, which involved the property de- 
scribed in the contract hereinbefore refer- 
red to. 

[1,2] Tbe question thus presented upon 
this appeal is as to the suliiciency of the con- 
tract or memorandum under subdivision 6 
of section 1624 of tbe Civil Code as an agree- 
ment authorising or employing an . agent or 
broker generally to purchase or sell real 
estate for compensation or a commission. 
We think it clear from a reading of the mem- 
orandum that it was dual in its character. 
Tbe only listing or agreement upon the part 
of defendant for commissions^ or authoris- 
ing or employing plaintiff's assignors as 
agents or brokers, was to carry out a cer- 
tain specified exchange with. a particular in- 
dividual upon terms therein, set forth, and it 
was expressly stated that tf such exchange 
with that individual, under the terms speci- 
fied, was not accomplished, then the commis- 
sion agreement should be ;iull and void. It 
was agreed, however, that there was a gen- 
eral employment as brokers to negotiate a 
loan of $17,000 upon defendant's property 
at a specified rate of interest. There is no 
pretense, however, that this loan was ever 
negotiated; hence nothing was done by plain- 
tifTs assignors under the written memo- 
randum of agreement We do not construe 
this agreement as one generally employing 
or authorizing plalntifTs assignors to act as 
agents to negotiate or sell this property, or 
to do any act or thing connected with its 
negotiation or sale, other than to procure 
if possible the Atwood exchange upon tbe 
terms specified. Failing in that regard, the 
contract by its terms was at an end, and 
did not cover, or purport to cover, any agree- 
ment with reference to subsequent deals, 
sales, or exchanges. Were it even conceded 
that the exchange with Levi was procured 
through the agency of plaintiff's assignors, 
nevertheless, there was no written memoran- 
dum or agreement authorizing their employ- 



ment In that regard, and for such services, 
under subdivision 6 of tbe above-named sec- 
tion, no recovery could be had. The com- 
plaint affirmatively alleges that the ilsticg 
of tbe property was under this written agree- 
ment, and to this agreement alone must 
we look, then, to determine what was meant 
by the term "listing"; and from that we 
find that it was but an agreement of the lim- 
ited character hereinbefore stated, and' that 
there was no general listing and no gener- 
al employment contemplated between the 
parties, or with reference to which any writ- 
ten memorandum was made. It was Incum- 
bent upon plaintiff to show the employment 
under which the commission or compensation 
was earned to have been by written' agree- 
ment or memorandum. This he failed to 'do. 
There being no contract . of employment 'In 
writing, it is clear that plaintiff is not en- 
titled to recover the reasonable value of the 
services under the second count of his com- 
plaint. Tills question has long been settled 
by tbe decisions of our Supreme Court. Jam- 
ison V. Hyde, 141 Cal. 113, 74 Pac. 695. 

We see no error of the court in granting 
the motlcyn for a 'nonsuit, and the judgment 
is affirmed. 

We concur: JAMES, J. ; SHAW, J. 



QUAN QUOCK POXG et al. v. LYONS, 

Constable of Loa Angeles Tp., 

et aL <Civ. 1,204.) 

(District Court of Appeal, Second District, 
California. Dec. 18, 1912.) 

1. JuDOMENT (J 155*)— Defaults— Motion.- 

A notice of a motion to set aside a default, 
which stated that the grounds were based upon 
an affidavit attached to and forming a part of 
the motion, i« sufiicieat under Code Civ. Proe. 
§ 1010, providing that such notice shall state 
when the motion will be made, and the grounds 
upon which it will be made and the papers npr 
oa which it will be based, where the affidavit 
disclosed that tbe default had been .taken dur- 
ing the time given defendants to answer over. 

[E*. Xote.— For othei: eases, see Judgment, 
Cent Dig. §§ 306, 307 ; Dec. Dig. | 155.*] 

2. JuDfiMENT (J 160*)— Motion— Affidavit 
OP Meibits. 

An attidavit attached to a motion to set 
aside a default which only stated that affiant 
was fully advised of the facts and circum- 
stances Involved in the defense, is Insufficient 
as an affidavit of merits. 

[Ed. Note.— For other cases, see Jndgment, 
Cent Dig. §§ 314-316; Dec. Dig. { 100.*] 

3. Judgment <| 158*)— Defaults— Motiowb— 
Affidavit of Merits. 

VV'here the court under Code Civ. Proc. J 
473, extended the time in which defendant was 
reguirad to answer, the enlarged time is as 
complete a protection from default as the orig- 
inal time given defendants, and a default 
wroDRfully entered where the clerk refused 
to file defendant's answer may be set aside 
without an affidavit of merits. 

[Ed. Note. — For other cases, see Judgment 
Cent Dig. § 311; Dec. Dig. § 158.*] 
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4. Apjbai, and Brsob (| 629*)— Rbcobd— 

CoNSTBucTioK— Motion. 

A motion bein^ a viva voce application to 
grant an order, plaintiff cannot complain on 
api>eal that the record shows no motion actual- 
ly made to set aside a default where the order 
appealed from recited that it was granted upon 
defendant's motion. 

[Ei. Note.— For other cases, see Appeal and 
Error, Cent Dig. ${ 2389-2393; Dec Dig. { 
629.*] 

Appeal from Superior Court, Los Angeles 
County; Frank G. Flnlayson, Judge. 

Action by Quan Quock Fong and another 
against George W. Lyons, as constable of 
Los Angeles township, of Los Angeles coun- 
ty, Cal., and others. From an order vacat- 
ing a default entered against defendants, 
plaintiffs appeal. Affirmed. 

Paul W. Schenck and Roland O. Swaffleld, 
both of Los Angeles, and John Q. Munhol- 
land, of Long Beacb, tor appellants. C. W. 
Stahl and W. S. Balrd, both of Los Angeles, 
<0. H. Sayles, of Los Angeles, of counsel), 
for respondents. 

ALLBN, P. J. This appeal is by plaintiffs 
from an order vacating a Judgment and set- 
ting aside a default theretofore made and 
entered against defendants. 

An action, the character of which, or the 
sufficiency of the complaint to state a cause 
of action, is not disclosed, was commenced 
on December 13, 1911, by plaintiffs against 
defendants, and on December 21st defendants 
entered their appearance, one of the defend- 
ants filing a general demurrer to the com- 
plaint, and the other defendants filing a no- 
tice of motion to require plaintiffs to state 
more specifically certain matters generally 
alleged. The demurrer was on January 8, 
1912, oTerruled, and on the same day the mo- 
tion of the other defendants was denied. On 
January 10, 1912, the default of the defend- 
ants, other than the demurring defendant, 
was entered, and on January 22d the court 
ordered a Judgment to be entered against all 
of the defendants, except the demurrant 
On January 19th the defendants, other than 
the demurrant served notice of a motion to 
vacate the Judgment and default the same 
to be heard January 29th, which notice of 
motion stated that the same would be based 
upon the following grounds, to wit: First, 
on the affidavit of O. W. Stahl, a copy of 
which was attached to and made a part of 
the motion; second, on the verified answer 
duly served on plaintiff's attorneys January 
17th, and then in the possession of the clerk 
of the superior court of Los Angeles county ; 
and, third, upon the pleadings, flies, and rec- 
ord of the cause. The affidavit of Stahl al- 
leged that at the hearing of the demurrer 
and motion on January 8th the court, when 
it overruled the demurrer and denied the mo- 
tion, made and announced from the bench 
and entered upon the court calendar an or- 
der giving the defendants 10 days in which 



to prepare and file their answer, t^ldi an- 
swer was prepared and offered for filing' 
within the time specified, and the same was 
delivered to the clerk, who refused to mark 
the same as filed because of <lie entry of a 
previous default Service of the answer of 
the demurring defendant was admitted. The 
record shows that the hearing of the motion 
to vacate was by stipulation continued to 
February 19, 1912, upon which date the same 
came on for hearing, and upon which hear- 
ing only the affidavit of Stahl was received 
and presented to the court and the court va- 
cated the Judgment and set aside the de- 
fault of defendants. From this order plain- 
tiffs appeal upon a bill of exceptions which' 
discloses the matters hereinbefore stated. 

[1] Appellant's first contention is that the 
notice of motion stated no grounds upon 
which the same would be based, as required 
by section 1010 of the Code of Civil Proced- 
ure. This section requires that the notice 
shall state when the motion will be made, 
the grounds upon which it will be made, and 
the papers, if any, upon which it will be 
based. We think a fair construction of the 
notice of motion may be said to state the 
grounds of the motion. It stated that the 
grounds were based upon tte affidavit at- 
tached to and forming a part of the motion. 
This affidavit disclosed that the court had 
announced from the bench and entered upon 
the court calendar an order giving defend- 
ants until January 19th in which to answer. 
We think that reading this motion and affi- 
davit together they state in a manner plainly 
to be understood that the motion tronid bi 
based upon the grounds that the entry of de- 
fault was made prematurely and within the 
time allowed by the court for answering. 

[2, 3] It is next contended that the affida- 
vit of merits was insufficient This we think 
apparent Such affidavit only stated "that 
affiant was fully advised of the facts and 
circumstances involved in the defense." This 
could not be considered an affidavit of merits. 
Cooper-Power v. Hanlon, 7 Cal. App. 724, 
95 Pac. 678, and cases rlted. We are then 
confronted with a question as to the necessi- 
ty of an affidavit of merits where the motion 
is based upon facts showing a premature 
entry of default and judgment We may as- 
sume that when a motion is for relief un- 
der section 473 of the Code of Civil Proce- 
dure, an affidavit of merits Is necessary. 
Under that section, the parties are seeking 
relief on account of mistake, surprise, or ex- 
cusable neglect That section confers power 
upon the court to enlarge the time for an- 
swer. When such power has been exercised 
and an order made from the bench enlarg- 
ing such time, it was the ministerial duty 
of the clerk to have entered such order In 
the minutes, and a party defendant who an- 
swers and tenders for filing the answer with- 
in such enlarged Hme Is not g^JHty of any 
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mistake or peglect, excusable or otherwise ; 
and, when the attention of the court Is called 
to the failure of the clerk to enter the proper 
mlnnte order and the entry of default on ac- 
count thereof and the rendition of Judgment 
based upon such unauthorized default, It pos- 
sesses the power, and It Is the duty of the 
court, to vacate such unwarranted proceed- 
ing, and restore the record to the condition 
In which it wonld have been had the proper 
order of the court been recognized and obey- 
ed. Id the case at bar the court had before 
It the grounds of motion stated in the affida- 
vit. It could, and it wUl be presumed that 
it did, verify the same from Its calendar, 
and, finding the fact to be that the default 
and subsequent proceedings were in disobedi- 
ence of the original order, properly vacated 
sncb default and Judgment. The enlarged 
time given def^idant by a court to answer 
is as complete a protection from default as 
is the original time given to answer, as speci- 
fied in the summons, in which latter case no 
affidavit of merits Is requisite. Foster v. 
Yduneyer, 183 Cal. 459, 65 Pac. 9T4; Nor- 
ton V. Atchison, etc., B. R. Co., 97 Cal. 390, 
80 Pac. 585, S2 Pac. 452, S3 Am. 8t Rep. 
198; Waller ▼. Weston, 125 Cal. 203, 67 Pac. 



[4] It is further insisted by appellants that 
the record does not disclose that any motion 
was actually made to vdcate the' default and 
Judgment A motion being an application 
viva voce to grant an order, it appears from 
the order of court that such motion was 
made. The order reads: "It is ordered that 
defendants' motion to set aside," etc., "be 
and the same is hereby granted." Here is 
a declaration by the court that a motion was 
made and granted. We see no merit In the 
contention that the motion was not actually 
made. 

We perceive no error In the action of the 
court in vacating the Judgment and default, 
which was in Une with what we conceive to 
bave been its plain duty under the drcnm- 
■tancea of the case. 

The order is afilrmed. 

We concur: JAMBS, J.; SHAW, J. 



DEVLIN V. MOORE et al. 
(Sapreme Court of Oregon. Feb. 25, 1913.) 

1, PiXADiNo (8 llO*)— Waives of Plea. 

A plea in abatement was waived by an 
answer to the merits before trial of the plea. 
[Ed. Note.— For other cases, see Pleading, 
Cent Dig. §1 231-233 ; Dec. Dig. § 110.*] 

2. Banks and Banking (| 94*)— Construc- 
tion — Propebty Assioned. 

A savings bank which was In fitiling con- 
ditioD transferred to another bank all of its 
assets of every kind, including liabilities of 
stockholders for unpaid subscriptions, with the 
power to enforce all cboses in action and other 
claims the same as the assignor could have 
done, bad it not been placed into the bands 



of a receiver. In consideration of this, assignee 
assufaied all' of assignor's Tegil obligationa to 
be paid within two years from the assignment 
The contract further provided that the receiver 
should continoe for two years, or until the 
assignor's liabilities were paid and discharged 
by the assignee, for the purpose of distribut- 
ing to the assignor's creditors money so paid 
b/ the assignee, and that the assets of the as- 
signor should be held by the receiver as securi- 
ty for the faithful performance of the contract 
subject to the assignee's right to substitute oth- 
er assets therefor, and further provided that 
the officers of assignor should execute such as- 
signments, etc., as might be necessary to vest 
full title to its assets in the assignee. Held, 
that the assignee bank, upon performing its 
part of the contract, was entitled to the bene- 
fits of ail of the assets of the assigilor cf every 
character, including obligations owing to it 
from stockholders and choses in action, etc. 

[EM. Note. — ^For other cases, see Banks and 
Banking, Cent Dig. § 2J7; Dec Dig. { 94.*] 

8. Banks and BANKiNa (t 94*)— Claims As- 
signed. 

'I'he contract did not assign any right of 
action helonging to the assignor for damages 
caused by the n«gligence of its directors in 
managing its affairs; such claim not being an 
asset within the meaning of the contract 

[Ed. Note. — ^For other cases, see Banks and 
Banking, Cent Dig. j 227; Dec Dig. g 94.*] 

4. Banks and Banking (5 54*) — Joint 
Tokt-Fkasobs— Joint Liability. 

Bank directors acting jointly in the fraud- 
ulent withdrawal and misappropriation of 
notes held bjy the bank, for their mutual benefit, 
are jointly liable for the whole of such notes, 
with interest from the dates of their with- 
drawal. 

[Ed. Note. — For other cases, see Banks and 
Banking, Cent Dig. §§ 92-98, 105, 107; Dec. 
Dig. i 54.*} 

6. Banks and Banking (J 77*)— Duty. 

A bank receiver should adjust and settle 
the affairs of the bank within a reasonable 
time, obtaining the largest possible sum for 
its assets. 

[Ed. Note. — For other cases, see Banks and 
Banking, Cent Dig. «f 165-176%; Dec. Dig. 
S 77.*] 

6. Banks and Banking (§ 77*) — Sales- 
Amount Obtained. 

If the amount obtained by a receiver of a 
bank for its securities is the highest amoxint 
possible at the time of the sale, but is not suffi- 
cient to satisfy the demand for which the se- 
curities are given, the remainder of the claim 
is not thereby canceled. 

[Ed. Note. — For other cases, see Banks and 
Banking, Cent Dig. H 105-170%; Dec. Dig. 
S 77.*] 

7. Banks and Banking (§ 77*)— Liability 
OP Dirbx:tob8— Neolioence. 

The fair value of land conveyed to the re- 
ceiver of an insolvent bank by a director should 
be credited by the receiver on the amount due 
from such director for fraudulently misappro- 
priatibg the bank's assets, though the receiver 
has not yet disposed of the properly, so as to 
determine the exact proceeds. 

[Ed. Note. — For other cases, see Banks and 
Banking, Cent Dig. H 165-176%; Dec Dig. 
i 77.*] 

8. Fbadd a 20*)— Right of Action. 

In order to recover damages for fraudu- 
lent misrepresentations, plaintiff must have 
been deceived by and relied npon such repre- 
sentations. 

[Ed. Note.— For other cases, see Fraud, Cent 
Dig. i§ 17, 18; Dec. Dig. § 20.*] 
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9. Evidence (J 73*) — Pbestjidption — Con- 
duct or BUWNBSS. 

It is Btroogly presumed that bank direc- 
tors exercise their best judgment in conducting 
the affairs of the bank. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. i 94; Dec. Dig. $ 78.*] 

10. Banks and Banking (8 54*)— Duties or 

DXBEGTORS 

It is the duty of bank directors to exercise 
ordinary diligence in ascertaining the condition 
of its business, and reasonable control OYer its 
affairs, and they are not responsible for losses 
resulting from their conduct if they do so, but 
are responsible for losses resulting from their 
failure to exercise the care to avoid Iossm 
which a prudent person would have exercised 
under the circumstances. 

[Ed. Note.— For other cases, see Banks and 
BankiuK, Cent Dig. |§ 92-98, 105, 107; Dec. 
Dig. I 54.»] 



This Is a suit by Thomas C. D«yUn, as re- 
ceiver of the Oregon Trust & Saving Bank, 
to recover of the defendants on tlie ground 
that they were negligent in the discbarge of 
their duties as directors of the bank, and 
that they misappropriated the property and 
funds of the same. The circuit court ren- 
dered a decree in favor of plaintiff and 
against W. Cooper Morris, Walter H. Moore, 
and Henry A- Moore, from which the two 
latter appeal, and in favor of defendants El- 
mer E. Lytle, Lonner O. Balston, Leo Friede, 
Albert T. Smith, and W. H. Copeland, from 
which part of the decree plaintiff appeals. 

The bank was Incorporated in March, 1901, 
under the name of Oregon Sayings Bank, 
which name was subsequently cltanged to 



Oregon Trust & Savings Bank. It was or- 

11. Banks and Banking (S 54*)— Dimctoks ' ganized with a capital stock of $100,000 by 

-^."=..^^i?^"^'*~"M"°''J,1^3i^^''h.nV Hi 'defendants Lonner O. Ralston and W. Coop- 

The ordinary care required or banK ai- ,, . . .. ... , -r, ^ .. j 

rectors in conducting the bank's affairs means er Morris, together with J. E, Lancaster and 
that degree of care which a diligent and pru- . C. L. Devins, the first three named taking 
dent person would exercise under similar clr- g^^^j. ^ jjjg amount of $25,000 each, and the 
cumstances. I fourth subscribing to the amount of $24,- 

Dig. I M.* therefor. The bank opened for business in 

For other definiHons, see Words and Phrases, the dty of Portland, Or., about Miay 5, i9(H. 

ToL 6, pp. 5029-5042 ; voL 8, pp. 77.S9, 7740.] shortly after the corporation was organlieed, 

12. Banks and Banking (§ 54*)— Dibectobs De^-Ins and Lancaster entered into an agree- 
— Duty— Examination of Conditionb. j ment with Ralston and Morris, whereby they 

Bank directors should, in the exercise of surrendered their stock and withdrew their 
e°s' We §IS e^'^^d r^^rnlblelnrvX ! notes. Starting in this manner, the bank did 
Note.-For other cases, see Banks and , a large business of general savings and com- 



[Ed. 



Banking, Cent Dig. §§ 92-98, 105, 107; Dee. 
Dig. i 54.*] 

13. Banks and Banking (8 54*)— Liability 
OF Dibectors— Fbaud of Officers. 

To make Iwink directors liable for the 

St^^rariicfpaferthferirten^l^grti^ as a bonus for lilee 

in super\'ising the bank's affairs, '" "-^*- 



merclal banking, until the deposits amounted 
to about $2,250,000. The bank purtdiased 
Tacoma telephone bonds of the par value of 
$400,000, and Omaha telephone bonds of the 
par value of $500,000, receiving stock in the 



[Ed. Note.— For other cases, see Banks and 
Banking. Cent Dig. §§ 92-98, 105, 107; Dec. 
Dig. § 54.*] 

14. Banks and Banking (j 54*)— Dibectobs 
-Negligence. 

A bank director who discharges his duties 
in the manner ordinarily performed by the di- 
rectors of other banks in the city cannot be 
held guilty of gross negligence. 



amounts. Both of the companies that issued 
these bonds are now in the hands of a re- 
ceiver. On August 21, 1907, in a suit for 
that purpose, Thos. 0. DevUn was appointed 
by the court as receiver of the bank. 

It is alleged In the complaint, among other 
things, that immediately after the organiza- 
tion of the bank Lonner O. Ralston was 
elected a director and chosen president of 



[Ed. Note.— For other cases, see Banks and ' fj,g corporation, serving until September 15, 
fanking^CVnt Dig. $$ 92-98, lOo, 107; De<'- 1905; that W. C. Morris was elected a dl- 
Dig. 8 04. J . „^. ^ I rector and qualified as such; that he served 
15^Banks and Banking « 64*)-Officees ^^ cashier and secretary of the corporation, 
ThTpresWe''nt, Xhier, and other bank em- ! and was engaged In the active management 
ployfis, though also directors, are not the agents of the affairs and business of the same dur- 
■of the directors, but of the corporation. . .. - 

[Ed. Note. — For other cases, see Banks and 
Bankinp, Cent Dig. 8$ 92-98, 105, 107; Dec. 



Multnomah 



' Ing the entire period from its organization 
until the appointment of the receiver ; that 
Albert T. Smith was elected a director of 
the bank about May 1, 1904, resigning the 
15th day of September, 1905; that W. H. 
Copeland, was elected a director about the 



Dig. § 54.*] 

Appeal from Circuit Court, 
County ; W. N. Gatens, Judge. 

Action by Thomas C. Devlin, as receiver of ; middle of November, 1904, and resigned 
the Oregon Trust & Savings Bank, against about the 1st of January, 1905: that Henry 
Walter H. Sloore and others. From a judg- ; A. Moore was named as a director about the 
ment in part for plaintiff, plaintiff, defend- : middle of September, 1905. and served unUl 
ant named, and another appeal. Judgment tlie 21st day of August, 1907, but never quaU- 
modifled as stated. ■ fled as such and had no stock in the bank ; 
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that defendant Elmer B. Iiytle was elected a 
director on September 16, 1905, never quali- 
fied, and did not own any stock in the bank 
nntil the 16th of October, 1906; that Leo 
Friede was elected a director about the mid- 
dle of September, 1905, and acted nntil the 
2l8t day of Angast, 1907, but never qualified 
and owned no stock. It ia further alleged 
that each of the directors during his re- 
spective term neglected and violated all and 
dngnlar his duties and obligations, and that 
each was guilty of gross negligence and in- 
attention in the discharge of Iiis several du- 
ties and obligations, and of a reckless disre- 
gard of the interests of the corporation, its 
stockholders, and creditors, resulting in large 
losses (particularly set forth in detail), on 
account of loans to insolvent and irresponsi- 
ble parties and misappropriations of fimds 
and property by some of the officers of the 
bank. The complaint further avers that at 
the time plaintiff was appointed receiver, 
and for a long time prior thereto, and since, 
the corporation has been and was insolvent ; 
that the assets of the corporation coming in- 
to the liands of the plaintiff as receiver were 
Insufficient to discharge the debts and ob- 
ligations thereof; that this suit is prosecut- 
ed in t>ehalf of the corporation, its stock- 
holders, and creditors; that the debts and 
obligations of the connotation duly filed and 
approved by plaintiff, amounting to about 
$300,000, are still unpaid; that this suit is 
prosecuted by order and leave of the cir- 
cuit court; that no corporate records, min- 
ute book, or records of the transactions of 
the board of directors or stockholders of the 
corporation other than the ordinary account 
books of the bank and the stock certificate 
books have ever come into the possession of 
the receiver. 

The defendants W. H. Moore, Henry A. 
Moore, E. R. Lytle, Leo Friede, Lonner O. 
Ralston, and Albert T. Smith, by way of plea 
in abatement, allege that plaintiff is not the 
real party in interest in the suit for the rea- 
son that on the 11th day of February, 1908, 
plaintiff, as receiver of the Oregon Trust & 
Savings Bank, for a valuable consideration, 
and pursuant to the order of the circuit court 
In the suit in which plaintiff was appointed 
as recover, sold, assigned, and transferred to 
the German American Bank, a cori)oration 
organized and existing under the laws of 
the state of Oregon, the demands and cause 
of suit set forth in the complaint ; and that 
the German American Bank lias been the 
sole and exclusive owner and holder of such 
demand or right of suit ever since that date. 
Tliereafter defendant W. H. Copeland filed a 
separate, identical plea in abatement. Issue 
being raised by replies to the plea, the matter 
was tried by the court, the findings of fact 
and conclusions of law were made, and a 
decree entered in favor of plaintiff. 

The evidence relating to the plea in abate- 
moit Is not contained in the record. It Is 



admitted that plaintilt was appointed as re- 
ceiver of the Oregon Trnst & Savings Bank, 
and that the bank was organized with a cap- 
ital stock of $100,000. The answers of the 
several defendants to the merits deny any 
liability, negligence, or misappropriation of 
the funds or property of the bank, and set 
forth the contract made by the receiver with 
the German American Bank, which is admit- 
ted to have been executed, and which provid- 
ed for the assignment and transfer to the 
German American Bank of all the assets and 
property of the Oregon Trust & Savings 
Bank, in consideration that the former 
would assume and pay all the legal obliga- 
tions of the latter, as shown in the report of 
Charles B. Pfahler. This contract was au- 
thorized by an order of the circuit court 
which was made a part thereof, and execut- 
ed February 11, 1908. The German American 
Bank, in conjunction with the receiver, pro- 
ceeded to carry out the terms of the above 
contract A large numtier of the claims 
against the Oregon Trust & Savings Bank 
to the amount of approximately a million 
dollars were adjusted by transferring tele- 
phone bonds contained among the assets of 
the Oregon Trust & Savings Bank, many of 
which have since been claimed to be prac- 
tically worthless. Some of the creditors 
seek to be relieved from, such contracts, and 
to t>e paid in cash. Many of the creditors of 
the Oregon Trnst & Savings Bank took stock 
in the German American Bank, amounting 
to some $75,000, in lieu of their claims in the 
former bank. This stock is now asserted to 
be valueless. A portion of the other claims 
was paid vrtth the funds which came into 
the hands of the receiver from the Oregon 
Trust & Sa\'ings Bank. On February 11, 
1910, In order to keep the German American 
Bank running, and to assist in carrying the 
burden it had assumed by the contract, Mr. 
P. L. Willis, one of its directors, furnished 
and deposited in a bank in San FrancLsco 
the sum of $200,000, to take care of the un- 
settled claims against the Oregon Trust & 
Savings Bank. As various claims were pre- 
sented at the German American Bank for 
payment, they were paid with this money 
furnished by Mr. Willis, who took an assign- 
ment of such claims. 

It is stated on behalf of plaintiff that all 
of these claims have been taken care of or 
purchased in this manner, except certain 
ones amounting to approximately $10,000, 
about which there is some question. Plain- 
tiff contends that the claims ossigned to Wil- 
lis have not yet been paid or discharged, but 
have only been assigned or taken care of 
temporarily. The other Issues and facts of 
the case will be referred to as they are 
reached without stating them at length here. 
The record contains about 2,800 pages of 
tyiJewrltten evidence, and a large number 
of ToluminottS exhibits. ^^^T,^ 
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AUredr:p. Clark an^ Ihlartin Ii. Pipes, bath 
at Portland, for appellant Devlin. C. W. 
FoltoQ, of Portland, for appellants Moor0 
and another. J. N. Teal, of Portland (Teal 
& Minor and W. A. Johnson, all of Portland, 
on the brief), for respondent Trlede. John 
H. Hall, of Portland, for respondent Lytle. 
J. M. Long, of Portland (C. A. Johnsr, of Port- 
land, on the brief), for respondent Smith. 
Jay Bowernian, of Portland, for respondent 
Balston. Samuel White, of Portland (Man- 
ning & White, of Portland, on the brief), for 
respondent Copeland. 

BBAN, J. (after stating the facta as 
above). The defendants unite In their con- 
tention that by virtue of the contract and the 
proceedings thereunder the receiver In this 
suit represents neither creditors nor stock- 
holders, and that neither of these exist; that 
payment of all the expenses of the receiver- 
ship. Including the attorney's fees, was pro- 
vided for by the contract; that according 
to the agreement the German American 
Bank was required to pay and discharge all 
the Indebtedness of the Oregon Trust & Sav- 
ings Bank, and the expenses and costs of the 
receivership suit. 

Defendants submit that the following prop- 
ositions are established: (1) That all of the 
indebtedness of the Oregon Trust & Savings 
Bank has been paid and discharged; (2) 
that there are no stockholders for the re- 
ceiver to represent, as all of them surrender- 
ed their stock for cancellation, as a condition 
to the contract of February 11, 1908, the 
stock having been canceled, with the excep- 
tion of that held by the defendant Copeland, 
who now claims no interest in the same, di- 
rectly or indirectly; (S) that all of the costs 
and expenses of the receivership have been 
provided for and are required to be paid by 
the German American Bank as a part of the 
consideration for its purchase of the assets 
of the Oregon Trust & Sa\1ngs Bank. 

[1] Certain of the defendants answered to 
the merits after they bad Interposed a plea 
in abatement, but before the trial thereof. 
This constituted a waiver of the matter in 
abatement. Winter v. Norton, 1 Or. 42, 44; 
1 Cyc. 136; 1 Ena Plead. & Practice, 33. 
The other defendants do not urge the pleas 
In abatement upon this appeal. Therefore it 
Is unnecessary to consider the same, except 
in so far as the matters therein contained, 
which are also set forth In the answers to 
the merits, affect the equities of the case. 
As to a defense of this character, this court 
in the case of Sturgis v. Baker, 43 Or. 236, 
at page 241, 72 Pac. 744, at page 746, said: 
"The statute requiring that every action 
shall be prosecuted in the name of the real 
party in interest (B. & C. Comp. § 27) was 
enacted for the benefit of a party defendant 
to protect him from being again harassed for 
■ the same cause. But If not cut oflf from any 
Just offset or counterclaim asniust the de- 
mand, and a Judgment in behalf of the party 



«aipg will fully protect hlm when diocharged, 
then is his concern at an end." Much do- 

pends upon the contract entered Into by the 
receiver and the German American Bank on 
February 11, 1008. We will first notice some 
of the provisions and the intent of this agree- 
ment It provides for the assignment and 
transfer to the German American Bank of 
all the assejB and property of the Oregon 
Trust and Savings Bank, the leasehold in- 
terest to the premises where the business 
was theretofore carried on, the bank fixtures 
therein, the liability of any stockholder of 
the bank, for any unpaid part of his sub- 
scription to the capital stock therein, and 
any and all property or properties sold or 
conveyed by any person or persons to the 
Oregon Trust & Savings Bank and to the 
receiver to assist in its liquidation or other- 
wise, it being Intended to comprise and em- 
brace all assets of every character and na- 
ture of the Oregon Trust & Savings Bank, 
or its receiver, with the right and power 
to enforce the collection for the benefit of 
the German American Bank of all choses In 
action and other claims of every character 
and nature, with the same right and power 
which the Oregon Trust & Savings Bank 
would have had in the event that It had not 
gone into the hands of a receiver, in con- 
sideration of and upon the condition that 
the German American Bank will assume and 
pay all the legal obligations and liabilities 
of the Oregon Trust & Savings Bank (as 
shown lu the report of Charles B. Pfahler) 
on or before two years from the date of such 
transfer, without Interest The contract fur- 
ther provides that the receh'er shall continue 
for a period of two years from the date of 
such transfer, or until such time as the ob- 
ligations and liabilities shall be fully paid 
or discharged by the German American 
Bank, for the purpose of distributing to the 
creditors of the Oregon Trust & Savings 
Bank, moneys so paid by the German Amer- 
ican Bank, and for the dlsttlbution of bonds 
and securities contracted for; further, that 
until such obligations of the Oregon Trust & 
Savings Bank shall be adjusted, paid, or dis- 
charged, the assets are to be held by the 
receiver as security for the faithful per- 
formance of the contract subject to the 
right of the German American Bank to 
finance such assets and substitute therefor 
at any time other assets of like estimated 
value, or, in lieu thereof, canceled obligations 
of the Oregon Trust & Savings Bank liqui- 
dated by the German American Bank equal 
in amounts to the assets received. It was 
understood that the contracts theretofore 
made by certain creditors of the Oregon 
Trust & Savings Bank to take certain bonds 
and securities In payment in whole or In part 
of other claims against the Oregon Trust & 
Savings Bank should be carried out by such 
creditors, . and that they should accept and 
receive the bonds and securities contracted 
toe by thwu In payment of their . claims 
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against the Oregoh Traetf ft Savings Bank 
to the extent of the amount agreed' upott by 
the creditors. 

It was contemplated by the contract that 
the recelrer should be the channel through 
which the proceeds of the assets of the Ore- 
gon Trust & Savings Bank should flow to 
whomsoever they belonged. It does not ap- 
pear by the contract that the claims against 
the Oregon Trust & Savings Bank were re> 
leased or extlngnlshed. The contract at- 
tonpted to provide a means ot payment. 
The receiver was not authorized by the 
ooort to cancel any claims against the Oregon 
Trust & Savings Bank until the same should 
be paid or adjusted and discharged by the 
claimants themselves. As a condition preced- 
ent to the carrying out of the provisions of 
this contract, the receiver required the di- 
rectors of the Oregon Trust & Savings Bank, 
who comprised all of the stockholders, to 
snrrender all their stock for (ameellatlon. 
The directors fully complied with this re- 
quirement, with the exception of Mr. Cope- 
land, as heretofore stated. The contract was 
made not only with the sanction of the div 
colt coart, but the court was Instrumental 
In arranging the details. It was provided 
Uiat the personnel' of the board of directors 
of the German American Bank shonld be 
satisfactory to the court and approved by 
It It was evidently the intention of all 
the parties to the contract that the whole 
scheme for adjusting the atTalrs of the bank 
Sboald be expressed therein and carried out 
in execution thereof. The officers and di- 
rectors of the Oregon Trust & Savings. Bank 
were virtually parties to this contract It 
provided for an assignment to the German 
American Bank of "the liability of any stock- 
holder of said bank, for any unpaid part of 
his snbscrlption to the capital stock there- 
in." It was further stipulated therein that 
"the duly constituted officers of the said 
Oregon Tmsi & Savings Bank shall also 
execute such assignments, deeds, and other 
writings as may be necessary to vest full 
title to alt said assets in the German Amer- 
ican Bank." Pursuant tothe stipulation last 
quoted, as we understand it the stockholders 
of the Oregon Trust & Savings Bank can- 
celed and surrendered nearly all their stock 
to the receiver. It should be noticed that 
this is not a suit to set aside the contract 
nor to annul any of the various settlements 
and adjustments of the affairs made, in fur- 
therance of the samfe The two references 
made above as to the liability of any stock- 
holder, and, as to the acts to be performed 
by the officers of the Oregon Trust & Sav- 
Ings Bank, are the only expressions found In 
the contract in regard to. such liability or 
performance,' and it would seem that this 
was all that was contemplated by the parties 
to the contract or those interested therein. 

As to the llnbility of the directors for neg- 
ligence in the conduct of the afiCairs of the 
Oregon Trust & Savings Bank, prior' to the 



awtsact If wet apply to that agroemeat the 
maxim "Bxpnesslo nnius est excluslo 'alteri-.> 
UB," it is difficult to understand bow tbey 
can be held liable to the German Americafi' 
Bank under the' teems of the contract for a 
failure to successfully manage the affairs ot 
thie Oregon Trust & Savings Bank. All the' 
parties interested in the contract have acted' 
thereon. The officers of the Oregon Trust 4k 
Savings Bank, acting through the recelvAr,- 
said to the German Americah Bank, In effect 
ttiat they had made a failure in carrying on 
the business of their bank, and. that if It 
(the German American Bank) would assume- 
and pay aU the legal obligations and Uablil- 
ties of the Oregon Trust & Savings Bank, as 
shown in a certain r^brt, that all of Its as- 
sets and property including the liability of 
any stockholder of the Oregon Trust & Sav- 
ings Bank for any unpaid part of his sub- 
scription to the capital stock therein would 
be transferred to the German Amerloan 
Bank. The latter in effect purchased the 
property in its then dilapidated condition. 

[2] The execution of the contract was a 
step In the settlement and adjustment of the 
affairs of the bank which were very mucb 
involved. To go back of the contract or out- 
side of the ' matters contained within Its 
scope, and within the contemplation of the 
parties, would be to unsettle and annul the 
terms and conditions thereof. Under the 
stipulations entered Into, the German Amer- 
ican Bank, upon performing its part is eo' 
titled to the benefit of all the property and 
assets of the Oregon Trust & Savings Bask, 
including each and every debt of every kind 
or character owing - the bank, whether due 
from the dtrectors, stockholders, or any one 
else, either vpon notes, accounts, or implied 
contracts. In so far as the funds of the 
Oregon Trust & Savings Bank are concerned, 
the German American Bank is entitled to the 
same- right as the Oregon Trust & Savings 
Bank would harve bed if > the assets of the 
bank had not been transferred. Otherwise 
the German American Bank would not have 
fhll compensation for paying the obligation 
as ngreed, and there would be a failure in 
carrying out the contract It would be in- 
equitable to require the Qerman American 
Bank to pay the claims against the Oregon 
Trust & Savings Bank, and not to permit the 
paying bank to receive the beneSt of the as- 
sets and prop^ly of the insolvent bank. 
There can be no question but that prior to 
the contract the Oregon Trust & Savings 
Bank could have maintained an action 
against an officer or director of that corpora- 
tion for a misappropriation or conversion 'Of 
any of the funds. In ord«r to determine the 
rights of the respective parties in so far as 
affected by the contract, th« same should be 
enforced according to the letter and spirit 
thereof. If any of the defendauta, in breach 
of their trust as officers of the bank, have 
milsappropriated money belonging to the Ore- 
goa Trust & savings B«nl^^^tU^^^.^^,Qg[^. 
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and should be required to .return tbe 
or make it good to the Oregon Trust & 
Savings Bank, or to its receirer, no matter 
how large or bow small the amount, or by 
whom the stock Is owned. To illustrate: If 
Walter H. Moore Is owing a note or an ac- 
connt to the Oregon Trust & Savings Bank, 
or has taken, either alone or Jointly, funds 
or negotiable Instruments, and has appro- 
priated the same to his own use, he should 
be held responsible therefor. To this extent, 
if there be any such liability, the receiver la 
authorized to maintain this suit and marshal 
the assets of the insolvent bank. 

[S] We are not considering now tbe ques- 
tion of the liability of the directors for negli- 
gence as between the bank and the public or 
third parties. We do not hold that the right 
to bring an action for the alleged negligence 
could not be assigned, but that, according 
to the contract of February 11, 1908, giving 
a fair construction to the terms and condi- 
tions thereof, it was not the Intention to as- 
sign such right of action to the German 
American Bank. A claim for such negligence 
is not an asset of the insolvent bank within 
the contemplation of the stipulation of Feb- 
ruary 11, 1908. The language of the Su-. 
preme Court of Rhode Island in Hayes, Be- 
celver,' v. Keuyon, 7 R. I. 136, where it was 
claimed that the receiver in order to recover, 
should satisfy the Jury that some billholder, 
depositor, or other creditors, or some stock- 
holders, had been Injured by the act of the 
defendant, is applicable to this case. We 
quote therefrom as follows: "If, therefore, 
the property sought In this action Is the 
property of the corporation, of which the de- 
fendant has wrongfully deprived It, we see 
so reason for imposing upon the receiver, as 
a condition to his right to recover it, that 
he should prove a special Injury from the 
wrong to some creditor or stockholder of the 
bank. In bringing his action the plaintiff is 
in the performance of a statute duty neces- 
sary to the distribution required of blm by 
law. The only questions are: Was this the 
property of the bank? And has the defend- 
ant in breach of his trust as an officer of the 
bank wrongfully appropriated It to his own 
use? And, under such circumstances, will 
an action for money had and received lie for 
it at the snlt of the receiver? • * • On 
the trial of this action. It was of no conse- 
quence who, or whether any one but the 
bank, would be Injured by this wrongful ap- 
propriation of its property. Indeed, until 
the property is collected and ascertained, 
and the exi)enses of the trust paid, it could 
not he known who, or whether any one but 
the bank would suffer from this wrong, or 
to what extent" In a suit against the officers 
and directors of a coriwratlon by the re- 
ceiver thereof to recover moneys belonging 
to it which were alleged to have been wrong- 
fully appropriated and distributed among 
themselves. In McCarty's Appeal, 110 Pa. 
370, 381, 4 Atl. 925, 927, answering a conten- 



tion similar to thafr aiade by defendant*, the 
court said: "This Is truly a novel argument 
for the officers and directors of a dissolved 
corporation, who are clearly shown to have 
fraudulently misappropriated and distribut- 
ed among themselves over $18,000 of Its 
funds to advance when called on to make 
restitution. It Is a sufficient answer to all 
this to say that they have no right to retain 
the money." 

"Directors of a corporation are fully Jus- 
tified In committing the performance of tibe 
ministerial work and the details of the cor- 
porate business to subordinate agents and 
officers. They do not thus become Insur- 
ers of tbe fidelity of such agents and of- 
ficers, but If they act In good faith and 
with reasonable care and diligence in the 
appointment and supervision of such agents, 
they are not personally liable for losses hap- 
pening either through the frauds, negligence, 
or crimes of such agents and officers. These 
agents, while selected by the directors, are 
not the agents of the directors, but agents 
of the corporation. It must be borne In mind 
in judging the liability of directors that they 
are not expected to devote their entire time 
to tbe management of tbe corporation, and 
that their custom is to commit the active 
management and responsibility of the cor- 
porate affairs to executive officers and sub- 
ordinate agents to whom salaries are paid, 
and their entire time is required In the dis- 
cbarge of the duties ; that the office of the 
directors being, In their character of part 
proprietors and mandataries, to superintend, 
direct and control ; and that the ground of 
their liability under the head of negligence 
and nonfeasance consists In their failure to 
exercise due diligence in the work of suiier- 
visiou and control, and the question being 
Judged according to the circumstances of 
each particular case." 2 Thomp. on Corpora- 
tions (2 Ed.) S 12S0. In section 1295 the 
same author says: "A director, even under 
the doctrine that he Is an agent is liable 
to his principal for tireaches of duties he has 
assumed. This is denouiiuatcd a liability for 
nonfeasance. So a liability exists for tres- 
passes, frauds, or other wrongs which he 
may commit against third persons while dis- 
charging the duties of such agency. This 
Is usually denominated a liability for mis- 
feasance. In the latter class where the 
wrong was done or committed in the course 
of the agency, or where It was directly au- 
thorized by the principal, both principal and 
agent are liable either Jointly or severally. 
Directors stand toward strangers In the same 
relation in which any other agents stand to- 
ward third persons. For a breach of duty 
to such principal, redress can only be had 
by that principal, the corporation, or by the 
shareholders where the corporation refuses 
to sue. If the fraud Is Imputable to the cor- 
poration, the person Injured may have re- 
dress against the coriwratiou and the di- 
rectors for the reparation sf such injury. 



paratlou sf such injury. 
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Ttie ag»nt is personally liable to thiid per- 
sons, for bis own misfeasance and positive 
wrongs, but be Is not in general liable t» 
third persons for his own nonfeasances or 
omissions of duty, In the conrse of his em- 
ployment. His liability la these latter cases 
Is solely to his principal, there being no priv- 
ity l)etween him and such third persons; 
and the privity exists only between him and 
his principal." 

"Directors who had no knowledge and took 
no part in the transaction were held not lia- 
ble for moneys embezzled and misappropriat- 
ed by the president of the corporation, who 
agreed to pay a milling company an exces- 
sive price for treating ore of the corporation 
In consideration of payment to him of part 
of the profits." 2 Thomp. on Corporations, 
(2 EJd.) i 1280. In Deaderlek v. Bank, 100 
Tenn. 457, at page 463, 45 S. W. 786, at page 
788. It is said: "That directors are liable 
in an action at law to their principal, the 
corporation, for Ios.ses resulting to it from 
their malfeasance, misfeasance, or their fnll- 
ure or neglect to discharge the duties im- 
posed by their office, and in equity to the 
stockholders for these losses, the coi-poraOon 
declining to bring suit, is clear upon the au- 
tliorities. Though the corporation is the 
legal entity, yet the stockholders are inter- 
ested In the operations of the corporation 
while In a state of activity, and, npon its 
dissolutfon. In the distribution of its prop- 
erty, after all debts are paid; and so its 
officers or agents stand in a fiduciary rela- 
tion to l>oth. But it is otherwise as to cred- 
itors. The directors of a going corporation, 
whether able to pay its debts or not, owe 
no allegiance to them. It is true that the 
creditors may extend credit upon the faith 
that the company has assets to pay its debts, 
and that these assets are prudently managed, 
yet they are strangers to the directors. They 
maintain no fiduciary relation with them. 
There Is a lack of privity between the two. 
As was said by the Supreme Court of the 
rnlted States in Brlggs v. Spauldlng, 141 
U. S. 132 [11 Sup. Ct, 924, 35 L. Ed. 662], 
the relation between the creditors and the 
corporation 'is that of contract and not of 
trust,' but there Is nothing of either contract 
or trust in all ordinary cases to create any 
relation between the creditor and the direc- 
tors. A creditor of a going corporation be- 
ing thus a mere stranger, we think it clear 
that he can no more, after the suspension 
of the corporation by insolvency, either In 
law or equity, set in motion litigation to hold 
its directors liable for losses attributable 
merely to Inattention than could the creditor 
of any other Insolvent debtor maintain a suit 
against his agent imder similar circumstanc- 
es. In such a case as the one we are dealing 
with — that is, loss to the corporation result- 
ing from mere negligence on the part of its 
directors — « creditor seeking to hold the di- 
rectors liable for this loss, even in a suit 



like tl>i^, must rest big dftlm Qjtoi) Bomt pro- 
vision of positive law." 

Defendant Albert T. Smith purchased ^»ck 
in the bank from L. O. Ralston, giving bis 
note for $5,000. Mr. Smith testified that on 
September 1, 1905, he sold his stock ,to Mr. 
RaLston, who surrendered bis note, whicb be 
destroyed, and considered the Incident closed. 
On ^ptember 12, 1005, Mr. Ralston consum- 
mated a deal with W. H. Moore and W. C. 
Morris, whereby be surrendered to them all 
the stock certificates he had purchased. The 
notes be had given for a large, portion of 
these certificates were delivered over to btm, 
and he severed his connection with the bank. 
A new board of directors was elected, with 
the exception of W, H. Moore and W. U. 
Morris. There are two i>eriods in the ad- 
mlnistratiun of the Oregon Trust & Savings 
Kanli — one from the date of the organisia- 
tlun to September 12, 1905, and the other 
from the last-named date to the time of the 
iippoiutment of the receiver. The losses 
claimed in this suit to have been sustained 
during the first period are upon the notes 
given for stock subscription and upon loans 
and cai^h advanced to the Order of Wasb- 
iugtun and to one Lafe Fence, two patrons 
of the bank. During the second regime plain- 
tiff seeks to recover against the directors for 
negligence of the board tu failing to super- 
vl.se the acts of their executive officers, and 
for the misappropriation and misuse of the 
funds of the bank. Mr. RaLston was called 
by plaintiff to testify In regard to the trans- 
actions with the two patrons above named. 
According to his account, early in 1905, he 
learned that the Order of Washington bad 
borrowed money from the bank, and be told 
the paying teller not to let any more money 
go out of the bank unless it was O. E.'d by 
blm. He stated that he was never consulted 
in regard to but one loan of $3,000, for which 
notes were offered as collateral security of 
which he did not approve, and that be re- 
fused the loan ; that W. Cooper Morris said 
that he was an officer of the Order of Wash- 
ington, and that he would see that whatever 
little overdraft they had would be made good, 
and that there would be a large fund of the 
order coming in shortly; that he (Ralston) 
knew that the order was doing business in 
a small way at the bank, and was making 
monthly payments; that, when a small 
amount of money was wanted, he investigat- 
ed the matter, and would not make the loan 
to the order, but that small sums were 
loaned to individuals; that he afterwards 
discovered from tlie records that a large over- 
draft of the order was being carried as cash ; 
that after that he never knew of any amount 
of credit being given to the order, although 
he often examined the ledger and nofes for 
that purpose. Ralston further stated that 
Pence had been dealing with the bank pass- 
ing a great deal of money through It, and 
that, when Pence wanted to borrow some 
money, be (Ralston) and Morris went out ^ 
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and looked over Peace's plant; that' the 
proposition looked good, but that they decid- 
ed It was too'inacfa for their ban* to carty, 
or to advance money for, and that they de- 
cided not to loan Pence any more money 
without ample security; that Pence paid 
the notes be owed, and afterwards asked for 
a loan of $5,000, proposing to give a certain 
note of $10,000 as security, which proposition 
was satisfactory ; that this security was not 
given; that when be returned from eastern 
Oregon, he discovered that Pence had an 
overdraft In the bank, and that, when he in- 
quired of Mr. Morris concerning the matter, 
Morris asked If Pence did not make arrange- 
ments with him to take the money ; that he 
(Ralston) mentioned the promised security; 
that he then discovered that there was an- 
other such overdraft on the books, and or- 
dered the tellers not to let another dollar go 
out of the bank unless O. K.'d by him ; that 
Pence g^ave a note and commenced doing 
business at another bank, but that small 
sums were loaned to him until his arrange- 
ments were made. 

The drcnlt court found that the defend- 
ants L. O. Ralston and Albert T. Smith, who 
were directors of the bank from the time 
of its organization until September 12, 1905, 
were not acting as such oflScers during the 
time that the losses complained of were sus- 
tained, except those resulting from loans 
made to the Order of Washington, and to 
Ijttfe Pence ; that it did not appear that any 
who were creditors of the bank at the time 
the receiver was appointed were creditors of 
the same at the time defendants Ralston, 
Smith, and Copeland were directors; that 
the defendants L. O. Ralston, A. T. Smith, 
and W. n. Copeland, as officers and direc- 
tors of the Oregon Trust & Savings Bank, 
performed all their duties in a careful and 
prudent manner during the time they served; 
that they employed, and sought, to employ, 
only employes who were reputed to be care- 
ful, prudent, and efficient in the various de- 
partments in which they worked; that at all 
times they exercised reasonable control and 
supervision of all officers and agents of the 
bank In all matters pertaining to the business 
of the corporation during the period that 
they were directors, and that during such 
time they honestly believed that the books 
and accounts of the bank were being care- 
fully and accurately kept; that correct re- 
ports of loans and discounts were being made 
to Ralston, Smith, and Copeland; and that 
the bank was being conducted in a careful 
and prudent manner. The circuit court also 
found that they exercised such diligence and 
supervision in the care of the banking and 
the affairs of the coi-poratlon as tlie nature 
of the business of banking required; that 
none of the acts, or omissions to act, com- 
plained of In piaintifCs complaint, wherein 
it is alleged that the corporation and its 
creditors and stockholders sustained a loss 
by reason of the acts, or omissions of defend- 



ants Ralston, Smith, .and Copeland, are ans- 
talhed by the evidence; and that the said 
defendants ghonld not be held liable for any 
losses sustained by the bonk. We think this 
finding is fully justified . by the evidence. 
While the exchange of the 'stock fbr the notes 
given therefor and held by the bank may 
have been Irregular, it is not shown tixaX any 
loss to the bank occurred on this account 

The defendant W. Cooper Morris did not 
appeal. He was one of the active figures in 
every business transaction of the bank, legiti- 
mate and lllegltimat». When the bank open- 
ed, he put his own notes therein to cover bis 
subscription to the capital stock, and after- 
wards took them out. lie participated in all 
the manipulations and juggling of the capital 
stock and the stock notes. He had knowl- 
edge of the various transactions of the bank, 
of every bad loan made, and did the manipu- 
lating by which the treasury was looted- 
Some of these transactions were chaiticteriz- 
ed by the most Inexcusable and flagrant bad 
faith, while others were made to api^ear in 
the most favorable light possible by his mis- 
statements and colorings. These matters fur- 
nish the basis of damages sought to be re- 
covered in this suit Defendant Walter H. 
Moore drew a salary of $250 a month during 
the time that he was president of the bank. 
He took part in the manipulation of the capi- 
tal stock and stock notes. He co-operated 
with Mr. Morris in the transaction of De- 
cember 15, 190C, which resulted In the with- 
drawal of the notes of W. H. Moore, Morris, 
and Moore Bros, from the assets of the bank, 
aggregating some $100,000. W. H. Moore 
caused the boiird of trade company to be or- 
ganized, and this company, under his direc- 
tion, drew out over $80,000 from the bank 
in the form of overdrafts without giving any 
notes, security, or other evidence therefor, 
except the entries made in the bank books 
aUowlug the cash withdi'awn. Moore was 
about the bank every day, and evidently 
knew nearly all that was going on. While 
we do not impute to him any criminal in- 
tent, his conduct with reference to the af- 
fairs of the bank is in many respects wholly 
inexcusable. The question as to this defend- 
ant is. For what amount is he liable? 

We find from the evidence that on Decem- 
ber 15, 1906, W. H. Moore, president of the 
bank, and W. C. Morris, cashier, wrongfully 
withdrew from the assets of the bank the 
following notes: 

Note of W. H. Moore, Moore Bros, 

and W. C. Morris, dated Septem- 
ber 1.5, 190-5 $ 39,100 00 

Note of W. H. Moore, (Interest 

from Apr., 190.-)l 6,000 00 

Note of W. 11. Moore and Moore 

Bros. (Int. from Deo. 15. '06). . . 10,000 00 
Two notes of W. ('. Morris, (int 

from Dec. 1!>. 1900) 25,000 00 

Note of W. ('. Morris, (Int from 

Dec. l.\100<i) 900 00 

Note of \V. C. Movri'!. Trustee, 

(Int from Sept. 15, 190.5) 20,000 00 

$100,000 00 
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Some pAyments were made on the ^25,000 
note, the amount of which Is not shown, and 
for whldi we make some allowance on in- 
terest In Uen of these notes, certain tele- 
idione stock which was then the property of 
the bank was carried Into the general bond 
and warrant account In order to balance the 
books. As expressed by W. H. Moore, the 
notes were written off the books, and the 
stock was written np in place thereof. He 
states that he consented to this arrangement 
with the understanding that the notes were 
not to be marked "Paid," and that they were 
to be left in the bank ; that Morris put them 
In a small pouch, and that he has not seen 
them since; that they have not been paid. 
This was done without authority from the 
other directors, without consulting them, and 
without their knowledge. 

[4] W. H. Moore and W. C. Morris acted 
Jointly in the fraudulent withdrawal and 
misappropriation of the notes for their mu- 
tual benefit, and Moore is Jointly liable with 
Morris for the whole of such notes (McCar- 
ty's Appeal, supra, 110 Pa. 381, 4 Atl. 926), 
with interest thereon at the legal rate from 
the aboTe dates which are as accurate as 
can be given without the notes. W. H. Moore 
is also liable for loss on the Board of Trade 
Building Company to the amount of $40^735.- 
74, with interest from August 21, 1907. This 
company was organized in October, 1906, at 
the Instigation of W. H. Moor& Mr. B. R. 
Hicfcson, secretary of the Moore Investment 
Company, which was composed of Walter 
H. Moore and Henry A. Moore, by direction 
of W. H. Moore, subscribed for all the stock 
except two shares which were subscribed for 
by two other persons, who, with Mr. Hick- 
son, constituted the officers of this corpora- 
tloa. Hickson held this stock for W. H. 
Moore. Mr. Hickson bad no interest In this 
company, and acted as directed by W. H. 
Moore. The latter had obtained a oontract 
for the purchase of a lot, and the company 
commenced the construction of a building. 
Sliortly after its organization, the company 
drew checks on the Oregon Trust & Savings 
Bank for over $80,000, with no funds In the 
bank for that purpose. Kone of the incor- 
porators of the Board of Trade Building 
Company bad any real interest therein. 
When the receiver was appointed, the iit- 
debtedness due the bank from that company 
was #80,735.74. The property of the com- 
pany was transferred to the receiver, who 
realized $40,000 therefor. This transaction 
Involves a question which runs through these 
two cases, viz., the amounts realized by the 
receiver upon the Securities of the Oregon 
Trust A Savings Bank. 

[I] The receiver, as an officer of the court, 
shoDld within a reasonable time adjust and 
settle the affairs committed to bis charge^ 
He is compelled to obtain the largest sum 
possible for the property and assets. The 
disposing of the property aiid securities un- 



der the direction of the court Is in the nature 
of a forced sale, as upon execution In a fore- 
closure proceeding. It is extremely difficult 
for a receiver to speculate upon the market 
or wait for a favorable tide therein. 

[I] Ordinarily, if the amount obtained for 
the securities is the highest sma possible at 
the time they are disposed of, and is insuffi- 
cient to satisfy the demand for which the 
securities are given, the balance of the claim • 
is not canceled. Plaintiff seeks to recover - 
for the loss of $50,000 in cash by reason of 
the manipulation of the books by Mr. Morris. 
This appears to Iiave been a bookkeeping 
transaction for the purpose of flctltlonsly' 
increasing the cash account It is not shown' 
that the mon^ was taken frorii the bank. In' 
other words, prior to that time the casli 
account was increased $29,000 by mere lig- 
ures on Angnst 23, 1000, and again on' Au- 
gust 27, 1900, by a like amount, tiie same 
being credited to the account of loans and 
discounts without one cent being paid in cash. 
This was "written off," and the amount re- 
duced $50,000 on December 16, 1906, without 
decreasing the amount of cash in the bank. 
This appears to have been done for general 
purposes. While It may have affected the 
other losses claimed in this suit, as well aa 
being irregular and unfair to the public, we 
do not find any real loss in the transaction. 

It is not shown that the interested defend- 
ants were in any wise concerned in, or 're- 
sponsible for, the shortages claimed by plain- 
tiff, resulting through unexplained deficien- 
cies in the following telephone stocks : Port- 
land Home Telephone stock, par value, $12,- 
900, Tacoma Home Telephone stock, par 
value, $35,175, Omaha Telephone stock, par 
value, $27,550. as shown on the books of the 
corporation. It appears that the cashier, 
Morris, had cliarge of the bank books, and 
that his system of bookkeeping was any- 
thing but plain and correct The claim of 
shortage in these stocks Is based upon a 
faulty system of bookkeeping. The books of 
account are not a safe guide in this matter. 
It is a mere matter of conjecture as to wheth- 
er or not there was a real shortage, or whether 
or not any shares were Improperly disposed 
of. This is insufficient upon which to base any 
decree. The value of the Tacoma and Omaha 
stock, as indicated by the record, is very small, 
depending upon the result of two receivership- 
suits. The receiver slates that he does not 
consider them of any value. PlalntifTs brief 
states that nothing was paid for these tele- 
phone stocks, and that they are probably 
worthless. 

[7] On September 20, 1907, defendant W. 
H. Moore and wife conveyed to the receiver 
a .tract In the city of Portland, being 150 
feet frontage on Montgomery street and 100 
feet on Water street, and 6,405 acres of land 
situated in eastern Oregon and in the state 
of Washington, in order to secure the amouiit 
be owed the Oregon Trust & Savings Baak| 
Digitized by VjOOQ IC 



44 



130 PACIFIC RBPOBTBB 



(Or. 



a«(l. to aaalst In pa:rlns tbe claims against 
the. bank. On February 11, 1908, Moore and 
wife quitclaimed the above real estate sub- 
ject to a mortgage Indebtedness against the 
same, thereby releasing the property from all 
the conditions, stipulations, and reservations 
In the first deed given therefor. W. H. 
Moore asserts that It was understood that 
this property should be taken by the receiver 
at the valuation of $115,900, subject to mort- 
gages for about $45,000. The receiver listed 
the same at the above figure of $115,900. 
Some testimony was introduced describing 
this real estate, and as to Its value. It 
appears therefrom that the amount agreed 
upon between the receiver and Mr. Moore is 
not far from a fair value of the property, 
as near as can be ascertained. This amount 
should be credited by plaintiff on the sum 
due from W. H. Moore as of February 11, 
1908. It is contended upon the part of 
plaintiff that this should not be done until 
the property is disposed of by the receiver 
and the amount of the proceeds over and 
above the Incumbrances determined, and that 
the same should be settled in the receiver- 
ship case. This, however, we do not deem 
to be equitable in the premises. We do not 
think that a large Judgment should be ren- 
dered against defendant W. H. Moore with- 
out deducting the amount of the property so 
transferred. 

Considering the case as to Elmer E. Lytle 
and Leo Frlede, it api)ears that In Septem- 
ber, 1905, upon the resignation of L. O. Rals- 
ton and A. T. Smith, the above-mentioned 
defendants were named as directors. Lytle, 
beginning In the month of June, 1906, met 
with W. H. Moore, W. Cooper Morris, and 
Leo Frlede, as directors of the bank, every 
morning when not absent from the city, for 
the purpose of passing on loans requested 
by customers of the bank. Lytle did not 
hold any shares of stock in tbe bank until 
October 16, 1906, when he purchased 250 
shares, paying $.35,000 in cash therefor. In 
pursdauce of an agreement between Morris, 
I4oore, Lytle, and Frlede certain loans were 
referred to them, and they were led to be- 
lieve that all the loans made by the bank 
were so referred for their approval. From 
time to time they examined the notes In the 
pouches in order to ascertain what loans had 
been made. None of the loans complained of 
appeared among the notes or bills receivable 
of the bank. As far as it was possible for 
them to do so, they directed the affairs of 
the bank with more than ordinary dlllsence. 
They required that weekly statements of the 
condition of the bank be furnished them, 
and they carefully examined such reports. 
These statements were prepared by the cash- 
ier, or under his direction, and they had no 
reason to think that the same were not true 
as the aggregate amount of assets and lia- 
bilities shown by such statements conformed 
to the aggregate amount of assets and lia- 
bilities as shown by the bank books. Lytle 



and Frieda acted in good faltb at all times, 
and fully believed that they knew or all the 
loans that were made, and of the condition 
of the bank. Tbe reports showed the bank 
to be in a prosperous condition, and to be 
not only solvent, but gaining rapidly in de- 
posits and assets. Especially in view of the 
contract between the receiver and the Ger- 
man American Bank, we think that these de- 
fendants should not be held liable for negli- 
gence. 

It appears that in 1906 Henry A. Moore 
was requested by his brother, W. H. Moore, 
to act as a director. The former expected that 
his brother would transfer a share of stock 
to liim in order that he might qualify. This 
was not done, and Henry A. Moore never 
became a stockholder, and was never formal- 
ly elected. He did not qualify, and never 
acted as such director, except to meet in- 
formally with the ofilcers wtule he had a 
real estate office in the bank building. His 
name, however, was printed on tbe bank 
stationery as a director, and also on the 
advertising cards upon which the assets of 
the bank were represented to be $2,000,000, 
and the bank shown to be in a flourishing 
condition. Henry A Moore evidently un- 
derstood that he was one of tbe directors, 
for in a certain criminal case, which was 
tried after the commencement of this suit, 
wherein W. Cooper Morris was defendant, he 
admitted that he had been a director of the 
corporation at one time. He had no pecu* 
nlary interest in the bank nor in the trans- 
actions involved in this suit. He was not 
guilty of any fraudulent act pertaining in 
any way to the business of the bank. It 
does not appear that any of the directors, 
other than Morris, knew that the statements 
on the advertising cards were false. 

[t] If it be assumed that the cards and 
stationery were printed and circulated with 
Henry A. Moore's consent, "it is," as said in 
Wakeman v. Dalley, 51 N. Y. 27, 31, 10 Am. 
Rep. 551, 563, "an elementary principle that, 
in an action to recover damages for fraud- 
ulent representations, the plaintiff must 
show that be was deceived by, and relied 
upon, the alleged representations." It waa 
held in that case that the director of a com- 
pany is not liable for representations, false 
in fact, but not known by him to be so, 
made in published circulars of the company 
on which his name appears only as one of 
the list of directors. From the whole of the 
evidence in the case at bar it does not ap- 
pear that Henry A. Moore had anything to 
do with the bank, or that he had any ln< 
fluence in the conduct of its affairs, or that 
he misled any party interested in this case 
to his injury by permitting any false repre- 
sentations to be made. He was not guilty of 
any fraud in the matter. We think that the 
decree of the circuit court should be changed 
as to Henry A. Moore, and that he should 
not be held liable in this salt. 
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From tbe evidence It appears that do fraud- 
ulent conduct sbould' be Imputed to defend- 
ants Lytle, Frlede, Smith, and Copeland dur- 
ing their adminlstratiou' as directors. No 
financial advantage In any sum was ever 
realized or attempted to be realized by them, 
and there was no embezzlement or misappro- 
priation of the funds of the bank by any one 
of them. None of these defendants made 
any personal profit from the transactions of 
the bank. Viewed In the light of subsequent 
events, the supervision of the affairs of the 
bank was faulty. The funds were invested In 
telephone bonds of speculative value to large 
amounts. When Inquiry was made of Cash- 
ier Morris as to such investments, he stated 
that the bonds were simply held under a 
contract, and that they had not been pur- 
chased. Possibly these bonds would have 
proved a fair Investment had It not been for 
the partial stagnation of business caused by 
the panic of 1907. From the disposition of 
many of these bonds after the bank closed, 
it was no doubt then expected that a fair 
amount would be realized therefor. When an 
investigation was made by some of these di- 
rectors as to loans, and further loans to cer- 
tain parties were ordered to be refused, the 
casliler, in direct violation of bis directions, 
secretly made the loans, or pretended loans. 
In many other instances, either for personal 
gain or otherwise, the cashier misled and 
misinformed the directors as to the true state 
of affairs. When an expert was employed to 
examine the accounts of the bank, Mr. Morris, 
for reasons apirtirently sufficient, discharg- 
ed faim after he had worked for a time, but 
before any report was made, and before any 
information was gained by the directors. 
The directors comprised all the stockholders 
of the institution. 

[J] Inhere is a strong presumption that they 
exercised their best Judgment in conducting 
the aflfairs of the bank. This wonld be to 
titeir interests. A short time before tbe re- 
ceiver was appointed, defendant Lytle pur- 
chased 250 shares of stock in the Oregon 
Trust & Savings Bank, paying $35,000 there- 
for. This was ceftainly an indication of 
good faith on his part. It behooved bim to 
do his very best in the interest of tbe bank 
in order to lessen bis chances of losing the 
money he had put in. While it does not ap- 
pear tluit he was an expert banker, yet he 
met at the bank nearly every day, in conjunc- 
tion with Mr. Frlede, to look after the busi- 
ness. Tbe two men exerted themsdvea and 
exercised their best judgment and skill in 
the interests of tbe bank, although their ad- 
vice was not always followed, and acted at 
all times In good faith. Instead of being 
shown to have been grossly negligent in re- 
gard to their duties, they appear to have 
been deceived by the adroit manipulation and 
fraudulent schemes of Morris. Under all 
the circumstances In the case, they should 
not be held liable for negligence under the 
conditions of the contract above referred to, 



In a suit In whlcl\ the German, American 
Banlc Is principally Interested. The payment 
of claims was made by Willis .as an officer' 
of the German Amerlca'n Bank pursuant to 
the contract, and he, by taking an assign- 
ment of such claims, would stand in the 
place of that bank, and not In the position of 
the original creditors. 

[10] As a general rule, directors are charg- 
ed with the duty of reasonable supervision 
over the aCTairs of the bank. It is their duty 
to use ordinary diligence in ascertaining the 
condition of Its business, and to exercise rea- 
sonable control and supervision over Its af- 
fairs. They are not Insurers or guarantoi^ 
of the fidelity and proper conduct of tbe ex- 
ecutive officers of the bank and are not re- 
sponsible for losses resulting from their 
wrongful acts or omissions, provided they 
have exercised ordinary care In the discharge 
of their own duties as directors. 

[It] Ordinary care. In this matter as In 
other departments of the law, means that de- 
gree of care which prudent and diligent men 
would ordinarily exercise under similar cir- 
cumstances. The degree of care required 
further depends upon the subject to which it 
is to be applied, and each case must be de- 
termined In view of all the circumstances of 
that particular case. If nothing has. come to 
the knowledge to awaken suspicion that some- 
thing Is going wrong, ordinary attention to 
the affairs of the Institution is sufficient. If, 
on the other hand, directors know, or by the 
exercise of ordinary care should have known, 
any facts which wonld awaken suspicion and 
put a prndent man on bis guard, then a de- 
gree of care commensurate with the evil to 
be avoided la required, and a want of that 
care makes them responsible. Directors can; 
not. In justice to those who deal with the 
bank, shut their eyes to what is going on 
around them. Directors are not expected to 
watch the routine of every day's business, 
but they ought to have a general knowledge 
of the manner In which the bank's business 
Is conducted, and upon what securities its 
larger lines of credit are given, and general- 
ly to know of and give direction to the im- 
portant and general affairs of the bank. 
They are not required to be bookkeepers. 

[12] It is Incumbent upon bank directors 
in the exercise of ordinary prudence and as 
a part of their general supervision to cause 
an examination of the condition and resourc- 
es of the bank to be made with reasonable 
frequency. Hankln v. Cooi>er (0. 0.) 149 Fed. 
1010, 1013. See, aiso, Campbell t. Watson, 
62 N. J. E)q. 390, 60 Atl. 120. 

[13] To render directors or other officers 
of a corporation liable to It for the fraudu- 
lent or wrongful acts of other officers, they 
must have participated therein, or else they 
must be chargeable with culpable negligence. 
Clark & Marshall on Private Corporations, 
vol. 3, p. 2279, § 751; Briggs v. Spauldlng, 
141 U. S. 132, 11 Sup. Ot. 924, 35 U Ed. 862. 

[14J If a director performs his dPtl^?^ 
Digitized by Vj OOQ IC 



48 



180 PACIFIC BBPORTBB 



(Or. 



sacb In the ume manner ta racfa duties are 
ordinarily performed by all other directors 
of all other bank* of the same city, it can- 
not be fairly said that he waa guilty of gross 
negligence. Bwentzel ▼. Fenn. Bank, 147 Pa. 
140, 23 Atl. 405, 416, IS Ll B. A. 305, 30 Am. 
St Kep. 718, 722; BoUes on Modem Law of 
Banking, p. 280 ; Sperlng's Appeal, 71 Pa. 11, 
21, 10 Am. Rep. 684. 

[II] The president, cashier, and other em- 
ployes of the bank, although selected by the 
directors, are not the agents or servants of 
the directors, but of the corporation. Briggs 
T. Spauldlng, supra; Wallace t. Lincoln 
Sayings Bank, 89 Tenn. 630, 15 S. W. 448, 24 
Am. St Rep. 625; Morawetz on Private Cor- 
porations, i 552, et seq. Our construction 
of the contract In evidence to which we have 
referred renders It unnecessary to pass upon 
all the questions discussed by counsel in their 
briefs. To comment upon all the phases of 
the case which we have examined and con- 
sidered would make this opinion too lengthy. 

The decree of the lower court wlU there- 
fore be modified as herein indicated. 

(M Or. 464) ■ 

DEVLIN T. MOORE et aL 
(Supreme Court of Oregon. Feb. 25, 1913.) 

Banks and Baneiro ({ 54*)— Right or Ac- 
tion. 

Where a bank loaned a sum to four per- 
aona, including tome of iu officers, for financ- 
ing a corporation in which tliey were interest- 
ed, by issuing certificates of deposit in consid- 
eration of a purported purchase of bonds which 
were in fact merely held by the bank as securi- 
ty, though appearing on its books as having 
been purchased, such persons were bound in 
equity and good conscience to account to the 
bank for the money so advanced. 

[EQ. Note. — For other caoes, see Banks and 
Banking, Cent Dig. {$ 92-98, 105-107; Dec. 
Dig. { 54.*] 

Appeal from Circuit Court, Multnomah 
County; W. N. Gatens, Judge. 

Action by Thomas 0. Devlin, receiver of 
the Oregon Trust & Savings Bank, against 
Walter H. Moore and others. From a decree 
dismissing the action as to three of the de- 
fendants and for plaintiff as against the re- 
maining defendants, all of defendants except 
one appeaL Modified. 

TblB Is a suit by Thomas a Devlin, re- 
ceiver, against the defendants W. H. Moore, 
Henry A. Moore, S. W. Stryker, Q. h. Estes, 
W. Cooper Morris, E. E. Lytle, Leo Friede, 
and J. F. Reddy. The lower court dismissed 
the suit as to the defendants Lytle, Friede, 
and Reddy, and entered a decree against the 
other defendants for $14,500, from wblch 
they all appeal, except W. C. Morris. 

This case was consolidated for trial In 
the court below with that of Devlin, Receiv- 
er, V. Moore et aL, 130 Paa 85, and the evi- 
dence was taken as for one case. Many of 
the legal propositions presented apply equal- 
ly to both cases. Therefore what we have 
said In the opinion in the principal case need 



not be repeated here. In what Is termed 
in the briefs as the Pacific & Eastern suit, 
the allegations of the complaint are in sub- 
stance as follows: That some time between 
January 1, 1907, and May 27, 1007, the de- 
fendants conspired to use the funds of the 
Oregon Trust & Savings Bank to acquire the 
property of the Medford & Crater Lake Rail- 
road Company for their own use and profit 
That as to the defendants E. E. Lytle, H. A, 
Moore^ and Leo Friede it is averred that all 
the transactions set forth were matters of 
common knowledge. That the defendants 
either joined in the conspiracy or were guilty 
of gross negligence or inattention to their 
duties as directors of the bank. That the 
Crater Lake Railroad Company was organ- 
ized prior to January 31, 1907, and that it 
executed a first mortgage on all its proper- 
ties for ^5,000 to one C. A. Dewing. That 
in a suit In Jackson county defendant Reddy 
was appoipted receiver. That the mortgage 
was not a party to such suit 

The complaint farther alleges that the Es- 
tacada State Bank was an organized state 
bank, with a capital stock of $20,000, of 
which defendant Geo. h. Estes was president, 
and defendant Stryker a director, and that 
the two dominated such Institution ; that de- 
fendant Reddy was also a stockholder in the 
Oregon Trust Sc Savings Bank during all the 
time that he was receiver of the Crater Lake 
road; that pursuant to the alleged conspir> 
acy the parties thereto caused the defendant 
Reddy, as receiver, to make application for 
an order for the sale of the properties of the 
Crater Lake Railroad; that |Buch order was 
entered, and, the properties being offered for 
sale, defendant Estes bid $82,500 for ttM 
same, subject to a first mortgage of $45,000; 
that this was reported to the court, the bid 
accepted, and an order made directing the 
receiver to oonv^ the properties to Estes up- 
on payment of such sum; that Ebtes had 
no money or means with which to purchase; 
that In payment of the purchase price the 
president and cashier of the Oregon Trust- 
& Savings Bank Issued to the receiver Reddy 
a certificate of deposit for $81,500, and a 
cashier's check for $1,000 ; that to cover the 
Issuance of the check and certificate of d»' 
posit there was entered In the account of the 
Oregon Trust & Savings Bank a frauduloit 
and fictitious entry to bcmds and warrants of 
$41,250, and there was also entered for a 
like amount a certificate of deposit issued by 
the bank of Estacada In favor of the Oregon 
Trust & Savings Bank. It la averred that 
the certificate of the Estacada Bask was is- 
sued fraudulently, and that the same was 
of no value; that the Pacific ft Eastern 
Railway Company was afterwards organised 
with a capital stock of $1,000,000, divided 
Into shares of the par value of $100 each; 
that the defendants Estes,. Stryker, Morris, 
and W. H. Moore each subscribed for 1,260 
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shares, and tliat tbe first tttree were elected' 
as directors; that th^. stockbolders author- 
ized the Issuance of bonds on all the proper- 
ties of the Pacific & Eastern, and that there- 
after tbe Crater Lake Boad^ purchased from 
tile receiver Reddy, was conveyed by Estes 
to the Pacific & Eastern; that a trust deed 
or mortgage upon the railroad properties 
was authorized and executed to the Oregon 
Trust & Savings Bank, trustee, to secure an 
issue of $1,000,000 in bonds; that a consid- 
erable part of the bonds was issued; that 
between the 28th day of Hay, 1907, and the 
21st day of August, 1907, the officers of the 
Pacific & Eastern Railway Company drew 
out of the Oregon Trust & Savings Bank 
$18,500 of its funds, and took over and ap- 
propriated the same to the use and benefit 
of the ofilcers, directors, and stockholders of 
tbe Pacific & Eastern. It Is further alleged 
that bonds to the par value of $100,000, of 
no value, were deposited with the Oregon 
Trust & Savings Bank as security for the 
certificates of deposit, loans, and advances; 
that bonds to the amount of about $50,000 
were placed in the Estacada Bank as secur- 
ity for the certificates of deposit issued to 
the Oregon Trust & Savings Bank; that 
thereafter, pursuant to an order of the court, 
plaintiff Devlin surrendered to the Estacada 
Bank the certificate for $41,250, In consider- 
ation of the release of an apparent balance 
due tbe Pa<dfic & E2astern Railway Company 
upon an open account, and surrendered to 
receiver Reddy the $100,000 bouds of the 
l>acific & £:astem in consideration of the sur- 
render by Reddy to the plaintiff of the cer- 
tificate of deposit of the Oregon Trust & 
Savings Bank for $81,500; that that Is all 
that was recovered; that tbe loss to the 
Oregon Trust & Savings Bank was $18,500 
drawn out and converted to tbe use and ben- 
efit of the officers, directors, and stockhold- 
ers of the Pacific & Eastern Railway Com- 
pany; that the Medford & Crater Lake Rail- 
road Company's properties were worth not 
to exceed $50,000; that Estes executed a 
conveyance of the Crater Lake Itoad prop- 
erties in consideration of the Issuance to the 
defendants Estes, Stryker, Morris, and W. 
H. Moore of $500,000 of tbe capital stock 
fully paid up and nonassessable, divided 
equally between these four men; that be- 
tween that time and the failure of the bank 
the defendants interested in the railroad 
company, through its agency, withdrew from 
tbe funds of the Oregon Trust & Savings 
Bank $13,500; that a cashier's check Issued 
at tbe time of the purchase of tbe road was 
cashed by defendant Reddy as receiver; that 
tbe plaintiff In effecting a settlement by 
which he obtained a cancellation of the cer- 
tificate of Seposit issued to Reddy was com- 
pelled to pay $1,000 out of the fupds of the 
receivership estate. Tbe defendants filed 
pleas in abatement which were tried, and a 
decree rendered, identical with the decree in 



tbe principal case. The tcDsweea laterpoie<Ir 
in this case by the defendants are in their, 
essential respects the same as those Inter- 
posed in the main case. 

On the part of defendants the following; 
facts are claimed: That the Pacific & East- 
em Railway Company was worth from $126,-, 
000 to $150,000; that, In addition to tl^e 
$50,000 which the four men agreed to (urnisb, 
it was intended to borrow a sufficient amount 
to put the plant In good shape, and to either 
operate or sell it; tha( sometMng over U 
miles of road bad been constructed, graded, 
tied, and Ironed; that from the day of the! 
organization of the Pacific & Eastern Rail- 
way Company It was a going concern and 
constantly grew stronger; that the evidence 
shows that there was a considerable amount 
of money put into the enterprise by the par- 
ties, and that ultimately othe|' parties came 
In and purchased large blocks of the stock; 
that tbe road has ever since been a paying 
proposition, meeting all of Its obligations, 
and that plaintiff could have recovered from 
It every dollar that it owed the bank; that 
he failed and neglected to do so, and, in- 
stead, turned the whole matter over to the 
German-American Bank under its purchase 
of Oregon Trust & Savings Bank assets; 
that the German-American Bank made a 
settlement of the matter, whereby it sur- 
rendered to receiver Reddy the $100,000 in 
bonds In consideration of the return of the 
$81,500 certificate of deposit, and as a part 
of the transaction surrendered to the Esta- 
cada Bank its certlQcate of deposit for $41,- 
500 In consideration of the surrender by the 
Estacada Bank of certain claims it held 
against the Oregon Trust & Savings Bank. 
It is admitted on the part of W. H. Moore 
and Morris that it was not a wise step for 
them to take because they were directors of 
the Oregon Trust & Savings Bank, but that 
It was . not In violation of their duties or 
fraudulent; that the advances made to the 
Pacific & Eastern Railway Company were 
made on the strength of the Estacada Bank 
certificate of deposit which was surrendered 
without any attempt to collect the advances 
made on the open account; that $5,000 of 
the $18,500 balance against the Pacific & 
Eastern was a commission charged by the 
bank against the Pacific & Eastern as a dis- 
count on the $100,000 in bonds, which should 
be deducted therefrom. 

C. W. Fulton, of Portland, for appellants 
Walter H. Moore and Henry A. Moore. 
Frank Schlegel, of Portland, for appellant 
S. W. Stryker. Sweek & Fonts, of Portland, 
on the brief, for appellant George L. Estes, 
Alfred E. Clark and Martin L. Pipes, both of 
Portland, for respondent Thomas C. Devlin. 

BEAN, J. (after stating the facts as above). 
It appears from the evidence that George 
Estes was employed by the Oregon Trust & 
Savings Bank from November 1, 1906, until 
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May, 1907 ; that Estes vas secretary, treas- 
urer, and manager of the Paclflc ft Eastern 
Railway Company; that each of the four 
men Interested agreed to pay $12,500 Into the 
corporation. Estes testified that he and Dr. 
Stryber paid to approximately $9,000 to liq- 
uidate some of the floating Indebtedness.- 
In regard to the adjustment Involving the 
honds of the Paclflc & Eastern, he stated 
that It was a three-cornered settlement, and 
that the bonds held by the Estacada Bank 
were surrendered to the Oregon Trust & 
Savings Bank or to Its receiver; that the 
Oregon Trust returned the certificate of de- 
posit to the Estacada Bank, and that there- 
upon the bonds of the Pacific & Eastern, 
amounting to approximately $150,000, were 
surrendered to J. F. Reddy, receiver, to con- 
sideration of the certificates of deposit is- 
tiued by the Oregon Trust ft Savings Bank of 
$81,500. 

The situation and transactions relative to 
the Pacific & Eastern were complicated, and 
contemplated deals, hindered and delayed 
by the financial panic of 1907, during which 
time most of the banks in this state were 
closed, from about the 2Sth day of October, 
1907, until the latter part of December of 
that year, durtog which ttoie so-called "bank 
holidays" were proclaimed by the Governor 
of this state. It appears that the purchase 
of the Paclflc & Eastern Railway was a per- 
sonal transaction. The sum of $14,327.(>9 ad- 
vanced by the Oregon Trust & Savings Bank 
was a loan to and for the benefit of the four 
men, Morris, W. H. Moore, Estes, and Stryk- 
er. The bonds held by the bank, while ap- 
peartog on the records as a purchase, were 
In reality security for the money advanced 
and credit extended by the Oregon Trust & 
Savings Bank. The bank was not to make 
any profit on the bonds. The promoters and 
owners of the road hoped to profit by the 
deal. They were practically doing business 
to the name of the Pacific & Eastern Railway 
Company. The certificates of deposit for 
$81,500 and the check for $1,000 were Issued 
by the Oregon Trust & Savtogs Bank before 
the Pacific & Eastern was in existence. W. 
H. Moore testified to regard to this deal as 
follows: "Well, these certificates were put 
up for the four parties. * • • It was 
the Intention all the time, It was for the four. 
We were not organized at that time, but in- 
tended to organize, which was done in a few 
days. • * ♦ If We bought now before 
we organized, we woiild pay for It as four 
as you will see, paid for It after the organi- 
zation would be paid for as a cori^oration 
by the same parties." 

In equity and good conscience these four 
men should be answerable for the loan. In 
disposing of the Paclflc & Eastern bonds 
held by the bank as security, the receiver 
was able to realize only the amount of the 
certificates of deposit leaving the account, 
$13,327.09, and check for $1,000 still unpaid. 



Negotiations for this arrangement were pend- 
ing for some time, and it appears that the 
receiver obtained the largest amount pos- 
sible. It does not appear that the four pro- 
moters of the Paclflc & Eastern Railway 
Company had any objections to this adjust- 
ment. 

It seems that Mr. Estes acted for the Es- 
tacada State Bank In making the adjust- 
ment, whereby that bank had the certificates 
of deposit for $41,500 returned to it. Mr. 
Estes was also manager of the Paclflc & 
Eastern Railway Company, and It is not to 
be presumed that he took any action against 
the interests of his associates. All the par- 
ties interested to the Pacific & Eastern seem 
to have been anxious to obtain all the bonds 
of the corporation so that a sale of the rail- 
road might be made to eastern parties, which 
sale was afterwards accomplished. We can- 
not understand how the releasing of securi- 
ties given by these four defeudauts by the 
receiver could in any way prejudice their 
rights. They had each obtained $12,500 par 
value of shares of stock In the Paclflc & 
Eastern Railway Company with the money 
and credit furnished to them by the Oregon 
Trust & Savings Bank, without, to the first 
instance, paying a dollar of their own money. 
The surrender of the bonds of the Paclflc ft 
Eastern which was accomplished in the ad- 
justment was an advantage to them. Evi- 
dently the $50,000 to bonds held by the Essta- 
cada Bank could not be delivered viithout 
a surrender of the certlflcate of deposit for 
$41,250. This certlflcate of deposit appears 
to have been issued as security for one-half 
of the original purchase price of the road, 
and in lieu of payment therefor, by defend- 
ants Estes and Stryker. It was Issued to 
the Oregon Trust ft Savings Bank to be 
used as a basis of the certificate of deposit 
issued by that bank to payment for the road. 

It does not appear from the evidence that 
Henry A. Moore was connected to any way 
with this deal, and we do not think that the 
allegations of the complaint are sustatoed aa 
to him. We flnd that they are sustained by 
the evidence as to defendants W. H. Moore, 
S. W. Stryker, and George L. Estes in regard 
to the $14,327.69, cash advanced (including 
the cashier's check which was paid). Inter- 
est should be computed on this sum from Au- 
gust 21, 1907. These defendants at the time 
the so-called adjustment was made and the 
certiflcates of deposit were surrendered must 
have known that there had never been any 
money deposited in the Oregon Trust & Sav- 
ings Bank in connection with the Pacific dt 
Eastern deal, and that the bank was not 
indebted to the Pacific ft Eastern. They 
should not be allowed to profit by obtaining 
possession of the certiflcates of deposit based 
upon an erroneous account in the books, 
whereby It apiJcared that the Oregon Trust 
& Savtogs Bank was indebted to the Paclflc ft 
Eastern Railway Company on an open ac> 
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coimt, and thereby escape paying tbe amount 
Justly doe. This would be as. unconscionable 
and inequitable as It would be to allow one 
who had been paid SIOO.OO by mistake in 
counting money to retain the same. The 
receiver swears that he did not know that 
the credit appearing on the books in favor 
of the Padflc & Eastern was based on the 
certificate of deposit of tbe Estacada State 
Bank. It appears tliat on December 17, 1907, 
when the E}8tacada Bank certificate was sur- 
roidered, the receiver was paid $827.69. This 
amonnt should be credited by plaintiff as of 
that date. 

Defendants claim that there should be an 
additional credit of $4,416.48, an account of 
claims against the Oregon Trust & Savings 
Bank held by different corporations and in- 
dividuals which were settled and canceled. 
We think that these claims were liquidated 
in another transaction pertaining to tbe Pa- 
cific & Eastern note, and should not be al- 
lowed as a credit on tbia claim. 

The decree of the lower court will be modi- 
fled in accordance herewith. 



EDWARDS V. MT. HOOD CONST. CO. 
(Supreme Court of Oregon. Feb. 25, 19ia) 

1. Monet Received (| 9*)— Costractb— Lia- 

BlUTY. 

Where a railroad contractor undertook 
through its general superintendent that plain- 
tiff boarding euiplojfs of the subcontractor 
should be paid, and instructed the subcontrac- 
tor to deduct from the waives of tbe employes 
the sums due for board, and retained the same 
out of tbe wages due the employes, plaintiff 
could recover from the contractor the amount 
thereof in an action for money had and receiv- 
ed, for, though the contractor did not directly 
receive money from the employes, it received 
tbe equivalent thereof in the discharge of their 
daims. • 

[Ed. Note.— For other cases, see Money Be- 
ceived, Cent Dig. f 31; Dec. Dig. { 9.»] 

2. Money Received (jj 4, 15*)— Natums of 
Obligation. 

An action for money had and received is 
equitable in character, and may be sustained 
by any evidence that defendant has possession 
of money of plaintiff which in equity and good 
conscience he ought to pay over. 

lEd. Note. — For other cases, see Money Re- 
ceived, Cent Dig. {{ 7-13; Dec. Dig. §§ 4, 
15. •] 

& Appeal and Bbrdb ($ 10G2*)— Habmless 
Errob — ISbbonbous Aduission of Evi- 
dence. 

Where the jury, under the uncontradicted 
testimony, could only return a verdict for 
plaintiff, the error in permitting her to estab- 
lish facts arousing sympaUiy in her favor was 
not prejudicial. 

lEd. Note.— For other cases, see Appeal and 
Error. Cent Dig. H 4171-4177; Dec. Dig. i 
1052.*] 

4. Tbiai, d 29*) — Conduct of PbisBIdino 
JUDOB— Impbopeb Uemarks. * 

It is error for the trial court to express 
an opinion of the evidence in the presence of 
tbe jury, and it is improper to say to an at- 
torney in tbe hearing of the jury that his case 



is infamous, ai>d that his client ahaU not have 
a judgment, especially before the client hat 
presented his cage. 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. $S 80-«4, 608; Dec. Dig, f 29.*] 

6. Evidence ({ 594*)— Weiomt. 

Where the witnesses of plaintiff were not 
impeached, and their testimony was reasonable 
and probable, tbe jury, in the absence of any 
contradiction, must receive it as true, and ren- 
der a verdict accordingly. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. | 2431; Dec. Dig. i 594.*] 

6. Appbai. and Ebbor (f 1040*)— Habuu^ss 
iErrob — Ebbokeous Uemabks of Pbebid- 
iNo JnooE. 

Where the jury under the uncontradicted 
testimony rendered the only verdict that could 
be rendered, tbe error of the presiding judge 
in expressing his opinion on tbe evidence In 
the presence of the jury, and saying to an at- 
torney of the defeated party, in the bearing of 
the jury, that his case was infamous, and that 
bis client should never have a judgment, was 
not prejudicial. 

[Ed. Note. — For other cases, see Appeal and 
Error. Cent Dig. JS 4128-4134; Dec. Dig. I 
1046.*] 

Appeal from Circuit Court, Multnomah 
County; Henry E. McGinn, Judge. 

Action by Mary A. Edwards against the 
Mt. Hood Construction Company. From a 
Judgment for plaintiff, defendant appeals. 
AUirmed. 

This is an action for money had and re- 
ceived. The complaint alleges substantially 
tliat the defendant is a corporation engaged 
in the couKtruciiou of a railroad, that at 
certain dates . mentioned in the complaint 
plaintiff, at the request of defendant, furnish- 
ed 355 meals at 25 oenta per meal to divers 
laborers employed by defendant in construc- 
tion work on the railroad, end tliat later she 
furnished 2,011 meals to laborers so employed 
by defendant, the total value of all meals 
so furnished being $591.50. The names and 
number of meals furnished each laborer are 
set forth in the complaint The defendant 
paid said laborers for their services once a 
month. The complaint continues as follows : 
"That defendant aforesaid employed a time- 
keeper whose business It was and who did 
keep an account of the names of the men 
and laborers so enu)loyed by said defend- 
ant, and the number of days that the said 
men and laborers who did work and furnish- 
ed labor and services on said railroad con- 
struction work for said defendant in the 
construction of the said Mt Hood Railroad, 
and did make, issue, and deliver to each and 
all of said men and laborers aforesaid work- 
ing for said defendant on said construction 
line aforesaid 'time checks,' which said time 
checks showed and s|)ecified the number of 
days each and every one of said men and 
laborers were entitled compensation there- 
for. That said time checks so made and 
delivered specified and set forth the number 
of days each man and laborer worked and 
the amount of money due each one, and also 
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tbe amount of each Individual for hospital 

fees, coinznlssary supplies, and the amount 
of each man and laborer so employed afore- 
said so indebted and owed plaintiff for board 
and meals for the time he worked for said 
defendant upon said construction work afore- 
said up to and Including the date of issuing 
of said time check. • • • That said de- 
fendant by request and consent of the here- 
in named employes retained, deducted, and 
kept from each and every man aforesaid and 
named hereinabove, the same being the 
said men and laborers working on said rail- 
road and construction work as hereinabove 
named, specified, and set forth, the siua of 
seventy-five cents (75c) per day for each and 
every day, while each and every man and 
laborer was employed upon said construction 
work aforesaid, for his said meals and board, 
and acted as- the agent for plaintiff herein 
and retained said money and now has said 
mcmey in its possession and custody. * • • 
That said defendant aforesaid so collected, 
received, and retained from each of the 
above-named men and laborers aforesaid 
and as specified hereinabove the said sum of 
seventy-flve (75c) per day belonging to and 
to pay plaintiff herein for each and every 
day they were so employed upon said work 
aforesaid, and for the time between the 
dates as hereinabove named and specified 
making a total sum of five hundred and 
ninety-one dollars and fifty cents ($501.50), 
which said sum defendant has In its pos- 
session and control for and belonging to 
plaintiff herein. That from and Including 
the twenty-eighth (28th) day of December, 
one thousand nine hundred and ten (1910), 
to and including December thirty-first (31st), 
one thousand nine hundred and ten (1010), 
and from abd Including the first (1st) day 
of January, one thousand nine hundred and 
eleven (1911), to and Including the twenty- 
sixth (26th) day of January, one thousand 
Dine hundred and eleven (1011), defendant 
hereinabove named retained and received 
the sum of seventy-five cents (75c) per day 
from each and every man and laborer named 
and specified herein for and on account of 
plaintiff herein, and which sum is the sum 
of five hundred and ninety-one dollars and 
fifty cents ($591.50) which defendant collect- 
ed, retained, and has appropriated belonging 
to and which was and is the property of 
plaintiff herein. That plaintiff has demand- 
ed said sum aforesaid from said defendant 
hereinabove named, and said defendant has 
refused and still refuses to pay plaintiff the 
said sum or any part thereof. ♦ • • 
That not one of the above-named men and 
laborers herein specified and named working 
for said defendant in the constructing of 
said railroad aforesaid have been paid any 
sum or amount for the deducted meals and 
board, or received any money on account 
thereof, or has received any part of said sum 
of aeventy-flve cents ($.75) per day so re- 



tained and collected by defendant 'Cor thean 
between the dates hereinabove spedfied." 
There was a general denial of all materiaJ 
Issues. On the trial plaintiff Introduced 
evidence to the effect that one V. T. White 
was a subcontractoc of defendant for the 
construction of a portion of the roadbed,' and 
applied to plalnUff to furnish board for his 
employes; that she declined to furnish the 
board on Mr. Whitens credit because he had 
failed to pay for board previously furnished ; 
that defendant's general superintendent, Mr. 
Packer, came .to her and told her to go ahead 
and board the men, and that the construe* 
tlon company would stand 'good for It; and 
that relying upon this promise she furnished 
meals as above mentioned. There was evi- 
dence tending to show that the defendant 
had Instructed White, the subcontractor, to 
give the laborers time checks upon the com- 
pany's blanks for the amounts of tbeit 
wages, deducting board and hospital dues, 
stating, In effect, that the company would 
have to pay these In any event, and that 
these time checks were so given and collected 
by the men. At the conclusion of plainUfTs 
testimony, defendant moved for a nonsuit, 
which was denied. 

On the trial the following colloquy took 
place between court and counsel : "Q. And 
did you have a contract with that lady to 
board these men? The Court: It Is Imma- 
terial whether he did or not — ^I cannot see 
bow it is material in this case whether he 
had such a contract with her or not. Mr. 
Banks: We will save an exception to the 
ruling of the court. The Court: Xou may 
have an exception. Mr. iianks: And I also 
save an exception to the court acting as 
counsel for the plaintiff in this case. The 
Court: Very well, you may have your ex- 
ception. Mr. Banks : Also save aa exception 
to the court's actions in favor of the plain- 
tiff in this case as Indicated by the court's 
demeanor upon the bench. The Court: You 
may take your exception. Mr. Banks: And 
I also save an exception to the court acting 
in favor of the plaintiff in this case by its 
mental attitude, and its rulings, and its at- 
titude upon the bench, something which this 
defendant cannot get upon the record, but 
which Is prejudicial to its rights, and be- 
fore the court has even heard the testimony 
on behalf of the defendant ; and I desire to 
further except and object, as strongly as I 
can possibly do so, and insist that it is not 
the business of the court to undertake to in- 
fluence the jury by Its attitude upon the 
bench in the trial of this cause, and I will 
say right here, and without any intention of 
offering an Insult to your honor, and realiz- 
ing that I am an attorney In the case, bat 
necessarily am here to protect the rights of 
my own client, that I must protest against 
the attttude of the court in this case, and 
I wish the record to show that I am here, and 
do protest against the attitude of the court. 



Digitized by VjOOQ IC 



OrJ 



EDWATRDS v. MT. HOOD CONST. 00. 



61 



the facial expression of the court In Its rul- 
ings, the demeanor of. the court as shown by 
its actions upon the l)ench daring the tak- 
ing of this testimony on behalf of the plain- 
tiff in this case. The Court : Xou may have 
an exception to every bit of it, and you can 
get a photograplier to take the fadal expres- 
sions of the court, and a phonograph of the 
voice of the court Mr. Banks: And, if the 
court is willing, 1 am willing to put into 
the record that the court has stated to me, 
outside the trial of tills case, that he did 
not propose to see the plaintiff In this ac- 
tion defeated, and that that statement was 
made l)efore the testimony of the defendant 
had I>een presented. Does the court want 
that In the record? The Court : Put every- 
thing in the record. I tell you now that 
this infamous case will not be decided 
against tills woman. Mr. Banks (to ste- 
nographer) : Just take that dow;n, 'I tell you 
now that this Infamous case will not be 
decided against this woman,' just put that 
into the record. The Court : Yes ; put that 
into the record — against this woman It will 
not be. Mr. Banks : And we take' an excep- 
tion to that remark, to the remark of the' 
court Just made. Will an exception be al- 
lowed, your honor? The Court: Co-tainly, 
certainly." 

The court also permitted plaintiff, over de- 
fendant's objection, to testify that she was 
living la a tent, where she could not a«id 
her children to school; that she was com- 
pelled to stay there and work to pay the 
bills incurred in boarding the laborers of the 
constrvetion company ; that she and her hus- 
band had been compelled' to mortgage thdlr 
home to- buy the grooeries and provi^ons 
used to tnrBish food for these laborers, and 
to make other statements of a like character. 
The admission of this testimony is also al- 
leged as error. Other alleged errors will be 
noted in the opinion. 

W. W. Banks, of Portland (A. B. Clark, of 
Portland, on the brief), for ai^iellant J. A. 
Btrowbridge, of Portland, for respondent 

McBRIDE, C. J. (after stating the facts as 
above). [1] The first question to be consider- 
ed Is whether or not there .was any testimony 
to go to the Jury upon the case made by 
plaintiff. We think there was. Plaintiff 
through Packer assumed to see. Mrs. Ed- 
wards paid. To do this It Instructed White 
to deduct from the wages of the laborers, 
which It had assumed to pay, the sums due 
from them to Mrs. Edward^. Had it refused 
absolutely to apply these sums lipon the la- 
borers' board bills due Mrs. Edwards, they 
would have had a lien upon the road for the 
wages so deducted and unpaid, so that It 
was virtually compelled either to pay the 
laborers the whole amount of \ii,eli wages, 
or to do the equivalent by paying 75 cents 
per day out of the amount to Mrs. Edwards. 
Having, kepti this .mon«f: out of .the wages 



due tho workmen for the latter purpose, it 
should not be permitted to enrich itself at' 
the expense of Mrs. Edwards, nor of the la- 
borers. 

[J] The action for money had and received 
Is a form of recovery greatly favored by the 
courts on account of Its equitable character. 
27 Cyc. S49. An action for money had and 
receivied may be sustained by any evidence 
showing that th^ defendant has possession 
of money of the plaintiff which in equity and 
good conscience he ought to pay over to him. 
8 Euc. Evidence, 629. In the case at bar 
the defendant did not directly rec^ve money 
from the laborers, but it received the equiva- 
lent of money In the discharge of their 
claims, and this is sufficient 8 Bnc. Evi- 
dence, 628; 27 Cy& 852. 

[3] The court erred in permitting the plain- 
tiff to relate the various hardships suffered 
by her by reason of tlie nonpayment of the 
money, hut the testimony as to the principal 
matter was uncontradicted by any witness, 
and In any event the Jury could not have 
returned a different verdict, no matter where 
their sympathies lay. 

[4] It was error for the court to express 
Its opinion of the evidence In the presence 
of the Jury. Ibe duty of a Judge is to see 
that both sides of a case have a fair hearing, 
and that the Jury renders an Impartial ver- 
dict, without any suggestion or comment 
from the court as to what verdict ought to 
be rendered. To say to an attorney in the 
hearing of the Jury that his case is "In- 
famous," and that his client shall never have 
a Judgment, and especially before the client 
has had an opportunity to present his side 
of the case, is language that should never 
he used In a court of Justice. Upon the case 
presented by the plaintiff there was certainly 
some ground for the supposition that defend- 
ant had dealt unfairly with the plaintiff, 
bnt the defendant's story had not been heard, 
and, when beard, might have given the case 
an entirely different aspect The writer 
knows from experience on the circuit bench 
that it is sometimes very difficult for a Judge 
to refrain from making comments on a case 
during the progress of the trial, and especial- 
ly where an apparent injustice seems to have 
been perpetrated; but after a reversal or 
two, occasioned by this practice, he conclud- 
ed to go, not to the ant, but to the meek and 
lowly oyster, to "consider its ways and be 
wise,"' and to keep the Judicial mouth shut, 
IJe commends the example of the silent oys- 
ter to all trial Judges. 

[S, 6] The defendant introduced no testi- 
mony whatever, leaving the testimony of 
'plal,atlff and her witnesses wholly uncontra- 
dicted. The witnesses were not impeached^ 
' their testimony was reasonable and probable, 
and, in the absence of any contradiction, the 
Jury was bound to receive it as true and 
render a verdict atcordlngly. Had there 
been . any', contradictory evidence .Intn 
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80 that a question of the preponderance of 
evidence one way or the other had been pre- 
sented to the Jury, we should be compelled 
to reverse this case; but, as it now stands, 
the evidence is all on the side of the plain- 
tiff, and notwithstanding the errors com- 
plained of the verdict must stand. 

Other errors in the rulings of the court 
are assigned, but we do not deem them well 
taken. 

The Judgment is affirmed. 



PORTLAND HARDWOOD FLOOR CO. 
V. CHAS. K. SPAULDING LOG- 
GING CO. et al. 
(Supreme Court of Oregon. Feb. 25, 1913.) 

1. Mechanics' Liens (§ 157*)— ENroBCEMBNT 
or Lien— Evidence. 

If nonlienable items are not so Intermin- 
gled with those which «re lienable that the two 
classes are incapable of segregation by iospec- 
tion of the notice of the lien itself, the claim- 
ant may prove the amount, value, and kind of 
material furnished by him -which went into the 
construction of the building against which the 
lien is sought, although all the materials were 
sent and charged together in one account 
against the contractor. 

[Ed. Note. — For other cases, see Mechanics' 
Liens, Cent. Dig. Sji 268-274; Dec. Dig. S 
U)T.*] 

2. MECirANics' Liens (| 281»)— Enfokcbmbnt 
OF Lien— Evidence. 

While a general account, showing all the 
transactions between a materialman and the 
contractor, should be considered in determining 
whether the claim is for a lump sum covering 
several buildings Indiscriminately, it is not con- 
clusive. 

[Ed. Note. — For other cases, see Mechanics* 
Liens, Cent Dig. §§ 565-572; Dec. Dig. i 
281. •] 

3. Mechanics' Liens <| 115*)— Patment— 
Application. 

Where a contractor purchased lumber for 
three buildings, an account of which was kept 
in one account on the seller's books, in which 
payments were entered without discriminating 
upon what building they were to be applied, 
the contractor and materialman could, after 
the time for filing liens on two of the buildings 
bad expired, agree to apply such payments on 
such two buildings, in the absence of any pro- 
vision in the contract with the owner relative 
to such matter, especially where it was not 
shown from what source the contractor derived 
the funds with which such payments were 
made. 

[Ed. Note. — For other cases, see Mechanics' 
Liens, Cent Dig. §§ 150-159; Dec. Dig. i 
115.*] 

Appeal from Circuit Court, Washington 
County; J. U. Campbell, Judge. 

Suit to foreclose lien by the Portland Hard- 
wood Floor Conii>any against the Chas. K. 
Spauldlng Logging Comimny and others. 
From a decree dismissing Its claim, the de- 
fendant named, appeals. Reversed and ren- 
dered. 

This is a suit to foreclose a materialman's 
Hen upon a residence erected for the defend- 
ant Sholes. He had contracted with the de- 



fendant Sparks to erect three dwelling bouses 
by separate contracts. The latter In turn 
contracted with the plaintifT for the flooring 
In the largest of the buildings, which for 
convenience will be called the Sholes 'resi- 
dence. He took from the defendant Spauld- 
lng Logging Company separate contracts for 
the millwork to be used in each of the dwell- 
ings, and during the progress of the work 
bought from the company a large amount of 
other material, which he used In the con- 
struction of each of the three buildings. The 
plaintiff Instituted this suit again&t Sholes 
as owner. Sparks as original contractor, and 
sundry Hen claimants, including the Spauld- 
lng Logging Company, to foreclose Its Hen 
on the Sholes residence, but before the hear- 
ing all other liens had been settled or dis- 
posed of In one way or another, until the 
only remaining claimants were the plaintiff 
and the defendant Spauldlng Lodging Com- 
pany. At the hearing the circuit court es- 
tablished the lien of the plaintiff, and dis- 
missed the claim of the logging company, 
which appeals. 

W. T. Vinton, of McMinnvUle, and Geo. G. 
Bingham, of Salem (McCain & Vinton, of 
McMlnnville, and J. M. WaU, of UiUsboro, 
on the brief), for appellant W. G. Hare, of 
HlUsboro (Bagley & Hare, of Hillsboro, oa. 
the brief), for respondent 

BURNETT, J. The question here to b« 
determined arises between the logging com- 
pany and the proprietor of the property upon 
which it claims a lien. It Is established 
without serious dissent that Sparks, the orig- 
inal contractor, called upon the logging com- 
pany for separate bids for the millwork for 
each of the three dwellings, and, having 
received such separate proposals, accepted 
them separately, so that each party knew In 
advance what millwork was to tte furnished 
for each of the three dwellings. At tlie re- 
quest of the contractor, as the work progress- 
ed, the logging company shipped him to be, 
and which was, used in the three dwellings 
three car loads of stuff composed of the mill- 
work Included in its bids, together with other 
material consisting of rough lumber, flooring, 
and the like. What are known in the. case 
as the two small dwellings were finished be- 
fore the Sholes residence was completed. 
The logging company had kept an account on 
its books, wherein were entered all the items 
of lumber and millwork furnished lilm in 
any way. Upon this account Sparks had 
made some payments, without designating 
upon what building they were to be applied, 
and the logging company had credited them 
in this account The time within which the 
logging company could have filed a lien upon 
the two small dwellings had expired; and, 
as the period for filing a Hen upon the Sholert 
residence was about to lapse, an agent of 
the company went to Washington county for 
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the purpose of adjusting tbe balance due 
from Sparks for all the material furnished. 
With the acquiescence .of {Sparks the agent 
applied the payments mentioned ujpon the 
amount due on the small dwellings, flled a 
lien on tbe Sholes residence for the balance 
remaining unpaid on account of material of 
all kinds used in that building, and began 
an action at law to recover the other claims 
due on the small houses, ij parks made no 
objection to this application of tbe payments 
already made, and made no defense to the 
subsequent suit to foreclo.ie the lieu. 

The proprietor of the real property sought 
to be charged objects to the lien of the 
Spauidlng Logging Company on two grounds: 
First, that it is a lump charge which Includes 
materials furnished for all three of the hous- 
es; and, second, that Sparks and the logging 
company had no right to apply all the pay- 
ments made on the open account by tbe 
former to tbe amounts due on the two small 
dwellings, and thus to allow tbe claimant 
to look solely to tbe Sholes residence by vir- 
tue of its lien for the. amount due on that 
building. 

[1, 2] We take it that so long aa nonllen- 
able items are not so intermingled with those 
which are lienable that tbe two classes are 
Incapable of segregation by inspection of the 
notice of tbe lien itself, tbe claimant is at 
liberty to prove the amount, value, and the 
kind of material furnished by him which 
went into the construction of each bouse. 
This he may do although the materials were 
sent and charged together in one account 
against tbe contractor. It is true that if noth- 
ing else is shown, a general account showing 
all the transactions between the materialman 
and the contractor would bp a circumstance 
to be considered in determining whether the 
claim was for a lump sum covering several 
buildings indiscriminately, but it is not con- 
clusive, and the contrary -may be shown. 
Tills we think the' claimant has accomplish- 
ed In this case by a proper preponderance of 
tbe testimony. It is not essential that each 
piece of lumber shall be marked and desig- 
nated for each particular house. Suppose, 
for illustration, that each of tbe small hous- 
es required 100 pieces 2x4 16 feet long, and 
the residence should require 200 pieces of 
that description. It would not be nccejusary 
to send 200 marked pieces of that dimension 
in a separate car to the large dwelling, and 
100 each in two other separate cars to the 
small dwellings. In good reason, where tbe 
material is of the same kind, it may be 
shown by other testimony what actually went 
into the construction of the bnllding, al- 
though they were sent to the contractor in 
one lot 

[3] A book account is primarily indicative 
of flnandal transactions between a debtor 
and creditor, and is not intended to illustrate 
relations between tbe propo-ty owner and 
tbe materialman between whom no agree- 



ment exista Sparks was a debtoi: tp the log- 
ging company for the materials furnished for 
each of the two small houses, and in analogy 
to tbe principle that a debtor can pay one 
creditor in fuU and not pay another at all, 
be could liquidate bis indebtedness to bis 
creditors on the two small houses in full 
and refuse to pay a creditor on the large 
house. This can make no difference In prin- 
ciple as between Sholes and the logging com- 
pany, because the former was not i)ersonally 
liable to pay for the material furnished. In 
other words, the relation of debtor and credi- 
tor did not exist between tbe proprietor and 
the materialman. As between them, each 
house was a separate transaction, and liable 
under any lien upon it only for the amount 
of material going into its construction, with- 
out reference to other buildings. The pro- 
prietor's only interest as against the logging 
company was that each house be charged 
only with what material entered into its 
construction. He could not Interfere with 
the right of Sparks to pay what creditor he 
chose or apply the payments when and where 
he pleased. If he desired to control that 
matter he should have made it tbe subject 
of contract with Sparks In tbe beginning. 
The Spaulding Company could not make a 
lump lien on ail three houses when they were 
contracted separately, neither could Sholes 
have 'any election as to how Sparks should 
apply a lump payment on the indebtedness 
of the latter, especially when It does not ap- 
pear In the pleadings from whence Sparks de- 
rived the funds with which to pay. 

For these reasons the decree of tbe cir- 
cuit court dismissing the claim of the Spauld- 
ing Logging Company will be reversed,, and 
one entered Iiere establishing and foreclos- 
ing that lien as prayed for in its answer. 



In re SETDEL'S BSTATH. 

SEIDEL V. CHICK. 

(Supreme Court of Oregon. Feb. 25, 1913.) 

1. Guardian aj.d Ward (§ 107*)— Salic&— 

Ol'E.N'IN" AND VaCATIXO. 

Whore a county court's order confirming 
a guardian's sale was not directly attacked by 
an appeal therefrum or a suit in equity to va 
cate It, tlie puroliaser could not, on appeal from 
the denial of a motion to vacate it, attack its 
validity on the Rround that the guardian wan 
not present in the state, did not exercise any 
supervision over tlie sale, and that a second 
resale w.is unauthorized by law. ' 

TEd. Note.— For other cases, see Guardian 
and Ward, Cent. Dig. §§ 392, 393; Dec. Dig. 
8 lOT.'l 

2. t'ouHTS (f 183*)— JTjRisDicnoir op Coxjhtt 
Courts— GuAiBDiANS' Salks— Opening and 
Yacatinq. 

A suit to vacate an order of the county 
court conlirmlng a guardian's sale must be 
broDght in tlie circuit and not in tbe coimty 
court, since the county court has no equitable 
jurisdiction, and exhausts Its power In the pro- 
ceeding to sell when it confirms the sale. 

[Rd. Note. — ^For •other cases, see Courts. Cent 
Dig. H 412, 437-468 ; Dec. Dig. § 183. •] 
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8. dvxtotAit Aire Wa»d (f 104*)— SaU3»- 

Omsnino and Vacatjno. 

Under L. O. Xi. { 1857, FMuiring guardUna 
tQ proceed in the matter of sales like executors 
and administrators, and section 1258, requiring 
in the case of executors or administrators a 
return to be made within 10 days after the 
sale, and allowing 15 days thereafter for urging 
objections against the confirmation of the sale, 
a purchaser who did not appear in the county 
court prior to the confirmation waived his ob- 
jections to the sale, and could not maintain A 
motion to vacate the confirmation decree. 

[Ed. Note. — For other cases, see Guardian 
and Ward, Cent Dig. f 382; Dec. Dig. S 
104.»] 
4. New Tbial (| 109*)— Statutobt Peoti- 

BIONS. 

The provisions of L. O. L. || 173-178, 
prescribing the method of obtaining a new trial, 
are not applicable to suits in equity. 

[Ed. Note.— For other cases, see New Trial, 
Cent Dig. f 230; Dec. Dig. | 109.*] 

Appeal from Circuit Court, Lane County; 
Lawrence T. Harris, Judge. 

Proceeding by Emma Seldel, guardian of 
Ida E. Seldel, and others, for the sale of the 
lands of her wards. From, a decree of the 
circuit court affirming an order of the coun- 
ty court denying a motion to vacate the sale, 
and from an order of the circuit court deny- 
ing a motion to vacate the decree of affirm- 
ance, Charles H. Chick, purchaser, appeals. 
Affii'med. 

Acting in pursuance of section 1359 et seq., 
L. O. L., relating to sales by foreign guard- 
ians of the lands of their wards situated In 
this state, Emma Seldel, a 'Missouri guard- 
ian of her minor children, residing in that 
state, but owning land in Oregon, procured 
from the county court of Lane county a li- 
cense under date of July 8, 1910, authoriz- 
ing her to sell the interest of her wards in 
certain lands situated in that county. She 
afterwards reported a sale of the premises 
to David and H. C. Auld for |3,010. On the 
representation of Charles H. Chick that he 
would pay 10 per cent, advance on the sum 
realized at this sale and his deposit of $325 
in court, the county court on September 30, 

1910, vacated this sale, and directed the 
guardian to sell the property again. At the 
second sale Chick was the successful bidder 
at 13,311. On December 30, 1910, the second 
sale was vacated on the strength of H. C. 
Auld's deposit of (375 in court, and his rep- 
resentation that he would pay 10 per cent 
advance on the bid of Chick. On February 
1, 1911, the land was sold at public auction 
to Chick for $6400. Two reports identical 
in terms were made concerning this sale. 
One sworn to by the attorney for the guard- 
ian was filed on February 3, 1911, and in 
pursuance of this report the sale was con- 
firmed by an order made by the county court 
February 18, 1911, and the other verified by 
the guardian in Missouri, filed February 11, 

1911, in pursuance of which the sale was 
again confirmed March 29, 1911. No objec- 
tions to these orders of confirmation were 



made by any one'lA any mun&tre except that 
on April 14, 1911, Chick appeared and filed 
a motion in the county court "based upon a 
petition and the proceedings already had to 
vacate and set aside the second resale to 
him on the ground that the same was illegal, 
invalid, and that be would gain no title to 
the premises thereunder because the guard- 
ian was not present in the state at the time 
of the sale, did not exercise any superrlsloa 
thereof, and because the second resale was 
unauthorized by law, tbe power of resale hav- 
ing been exhausted by the first resale." The 
county court denied tliis motion, and Chick 
appealed from the order thereon to the cir- 
cuit court for Lane county. On August 12, 
1911, the court, after making sundry recitals 
from the record, denied the petition of 
Chick, and affirmed the orders of the county 
court On September 6, 1911, Chick filed a 
motion in the circuit court to vacate the de-> 
cree of that tribunal and to permit him to 
offer proof to show that the guardian, Emma 
Seldel, was not within the state of Oregon 
when the second sale was made, and sup- 
ported his motion by an affidavit of one of 
bis counsel. On January 2, 1912, the circuit 
court denied this motion to vacate its decree. 
Chick has appealed from both rulings of tbe 
circuit court 

B. Sleight, of Portland, for appellant J. 
F. Boothe, of Portland (Boothe & Klchard- 
son, of Portland, ou the brief), for respond-, 
ent 

BURNETT, 3. (after stating the facts as 
above), [t] The county court was a tribunal 
of competent original Jurisdiction in the mat- 
ter under consideration. Both the persons 
and the subject-matter Involved were proper- 
ly within its control by virtue of proceedings 
already had. It therefore had the i)ower to 
decide rightly or wrongly in the matter of 
the confirmation of the sale of the property 
to Chick for $6,100. Conceding, without de-. 
ddlng, that Chick had a right to appeal 
from this order of confirmation, he did not 
exercise this right, but appealed only from 
the decision of the county court denying his 
motion. He thus abandoned one of the 
methods of direct attack upon the order con- 
firming the sale. 

[2] Tbe only other method of direct at- 
tack upon the confirmation was by an orig- 
inal suit based upon some ground of equita- 
ble cognizance. So far as the disposal of the 
property was concerned, the county court had 
exhausted its power, and was functus officii 
when it confirmed the sale. Although the 
mode of proceeding in that court is In the 
nature of that in a suit in equity as distin- 
guished from an action at law that tribunal 
has no authority to entertain an original suit 
in equity, that being an exclusive preroga- 
tive of the circuit court, barring exceptions 
authorizing this court to assume original Ju- 
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risdictlcii under seeMoB 8, artKte T, of the 
Constitution of Oregon. Richardson's Guard' 
lanshlp, 39 Or. 264, 64 Pac. 390. 

[3] By section 1357, Xj. O. L., guardians 
are required to proceed in the matter of 
sales like executors and admlnlstrato'rs 
whose duties In that respect are. In turn, 
prescribed by section 1258, L. O. L. This sec- 
tion requires a return to be made within 10 
days after the sale, and allows 15' days from 
the filing of the return for urging objections 
against the confirmation of the sale. If 
Clilck had a right to object to the sale, his 
time to do so was within those 15 days. Not 
having thus appeared in the county court at 
any time prior to the confirmation of the two 
reports of sale referred to, he must be deem- 
ed to have waived any objections to the sale 
so far as the county court is concerned. Uis 
motion to overturn the confirmation decree 
came too late in that court and cannot affect 
the proceedings. 

[4] It was tantamount to a 'motion for a 
rebearing on the application to confirm the 
sale, but no provision for motions for new 
trial is made in the general statutes relating 
to equitable procedure. Many sections and 
chapters of the Code relating to actions at 
law are made applicable to suits in equity, 
yet chapter 8 of title 2 of the Code of Civil 
Procedure (Ia O. L. |g 173-178), prescribing 
the method of obtaining a new trial, is not 
among them. The situation Is that a county 
court, a tribunal of original jurisdiction, over 
the persons and subject-matter In question 
rendered a decree of confirmation which is 
not assailed by appeal or by an original suit 
In equity to set it aside. The decree is there- 
fore valid as against all attacks in the pro- 
cedure before us. 

We affirm the decree of the circuit court 
sustaining the orders of the county court 



CASNBR r. HOSKINS. 
(Supreme Court of Oregon. Feb. 25, 1913.) 

1. Appeal and Erkob (§ 889*) — Review- 
Pleading. 

On appeal an order permittini; amendment 
of the an«wer to correct a mistake will be 
treated as such amendment, though the amend- 
ment was not actually made, where the cause 
was tried as though it were. 

[Ed. Note. — For other casee, see Appeal and 
Krror. Cent Dig. i| 3621, 3622; Dec. Dig. i 
S80.*] 

2. USOBT (§ 117*)— BVIDBNCE— SUFFICIBNCT. 

Evidence held to sustain a finding that 
notes sued on were usurious. 

[Ed. Note. — For other cases, see Usury, Cent. 
Dig. fS 328-340; Dec. Dig. J 117.*} 

3. Evidence (| 70*)— Presumptions— Place 
of execdtion of note. 

In the absence of any evidence to tfie con- 
trary, it will be presumed that a note was ex- 
ecuted at the place where it pretends to be 
dated. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. jl 01 ; Dec. Dig. § 70.*] 



4. BviDEiroiD S TO*)— PBBST^icFiioiifl— Puxa 

or lExECUTioN or Mobigaoe. ' 

A chattel mortgage wiU_ be presumed to 
have been given in the jurisdictibn where It is 
sought to be enforced and where the propcrtt 
was when mortgaged, in the absence of evi- 
dence to the contrary. 

[Ed. Note.— i'or other cases, see Evidence, 
Cent Dig. f 91; Dec. Dig. { 70.*] 

6. Ueraty (f 80*)— Mobtoagks— Law Govebn- 

INQ. 

A mortgage being only an incident of the 
debt, the validity. of the security, so far as it 
may be affected by usury, is, in the absence of 
any enactment to the contrary, governed by the 
law applicable to personal contracts. 

[Fid. Note.— For other cases, see TTsury, Cent 
Dig. g$ 158-160; Dec. Dig. | 80.*] 

6. tJsuRT (§ 2*)— Law Govebniito. 

In the absence of any attempt to evade 
the usury limitations, &e law of a state where 
a contract was consummated governs the en- 
forcement of its terms; but, where a contract 
is expressly or impliedly to be complied with in 
a place other than that where it was made, 
the presumed intention of the parties controls 
the interpretation of their agreement subject- 
ing It to the law of the place of performance. 
[Ed. Note.— For other Cases, see Vsury, Cent 
Dig. g§ 3-16, 418; Dec. Dig. § 2.*] 

7. Usury (| 111*) — EvroENCB — Admissi- 

BILITT. 

If one sued on notes has had no oppor- 
tunity to plead statutes relative to usury, he 
is entitled to offer in evidence the appropriate 
statutes. 

[Ed. Note.— For other cases, see Usury, Cent 
Dig. g§ 272-306; Dec. Dig. § 111.*] 

a Usury (g 88*) — PuBoiNa MOBTOAaE or 

USUBY. 

A mortgage tainted with usury cannot be 
validated by applying the excess interest on the 
principal as required by Rev. St. Mo. 1900, §} 
7180, 7183. 

[Ed. Note. — F(» other cases, see Usury, Cent. 
Dig. ii 176-187; Dec. Dig. | 88.*] 

0. Usury (| 97*)— EsroBCEMENT of Usuri- 
ous MoBTOAGE— As Conversion. 

Seizure of personalty under a mortgage 
which is void because usurious is actionable 
conversion, though plaintiff paid from the pro- 
ceeds the amount of prior liens ; be being a 
mere volunteer in so doing. 

[Ed. Note. — For other cases, see T^sury, Cent 
Dig. §1 203, 204; Dec. Dig. § 97.*) 

On petition for rehearing. Petition denied. 
For former opinion, see 128 Pac. 841. 

MOORE, J. In a petition for a rehearing 
it is maintained that the Judgment in the 
case at bar was affirmed on the ground that 
the plaintiff had charged usurious Interest ou 
the promissory notes sued on, and that In 
reaching such conclusion this court overlook- 
ed the averments of the answer and the de- 
fendant's testimony respecting the alleged un- 
lawful rate of Interest. This action is based 
on three promissory notes for $10,000 each 
and one note for $1,750, executed April 29, 
1905, the smaller note payable In 90 days and 
the larger notes August 1st of that year, with 
Interest on each from maturity until liquidat- 
ed at the rate of 8 per cent, per annum. The 
answer, in stating the items forming the con- 
sideration of these notes, alleged in substance 
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ttiat prior to April 29, 1905, the plaintiff 
had loaued the defendant money, evidenced 
by promissory notes that had been frequent- 
ly renewed and on that day amounted to 
$19,000; that other gums of money had also 
been so loaned prior to April 29, 1905, for 
which no notes were given and on that day 
equaled $2,049.43; that the defendant had 
given the plaintiff, for capital stock in a 
corporation, a promissory note for $9,000, 
aggregating $30,049.43; that the interest in 
advance was computed on the latter sum 
from April 29, 1905, when the notes were 
executed, to August 1st of that year, when 
they matured, at the rate of 1 per cent, a 
month, to wit, $985.87, and added to the prin- 
cipal. 

[1] The reply denied these averments and 
alleged that, Instead of loaning $19,000 to the 
defendant, the plaintiff had advanced to him 
$19,714.70. At the trial defendant's counsel 
admitted that such sum should have been 
$19,714.70 as set forth in the reply, and there- 
upon obtained leave to amend the answer so 
as to correct the mistake In this respect; but 
no alteration in that pleading was made. 
The cause was tried, however, as though the 
amendment was actually made, and, such be- 
ing the case, the order permitting the altera- 
tion will be treated as an amendment. 1 
Ency. PI. & Pr. 641, note 1. Correcting the 
answer filed by adding $714.70 to $19,000, 
and including the items loaned and the Inter- 
est stated, it win be seen that the result ex- 
actly coincides with the sum of the several 
promissory notes sued on, thus evidently dis- 
closing an inadvertent mistake in the defend- 
ant's pleading. By computing the interest In 
advance on $30,704.13, the corrected sum, at 
1 per cent, per month for 94 days, the actual 
time from April 29th to August 1st, It will 
be found to be $963.88, histead of $9S5.85, as 
alleged in the answer, a difference of $21.97. 
' [2] The defendant, referring to the mate- 
rial part of his answer, as hereinbefore set 
forth, testified as follows: "I paid interest 
at the rate of 1 per cent, per month ; the 
computed interest amounting to $2,224.12. 
None of this Interest has ever been repaid 
to me or credited upon the notes." 

H. H. Hopkins, who during the years 1904 
and 1905 was the defendant's bookkeeper, 
corroborated Hosklns' testimony as last here- 
inbefore quoted and made the following 
statement upon oath: "That the interest up- 
on the notes sued on in this action was add- 
ed to the principal up to the time of the 
maturity thereof and figured at the rate of 
1 per cent, per month." 

Id the deiwsiticn of E. G. Wilson, who in 
the years 1904 and 1905 was the president of 
the United States Oil & Mining Company, 
and also secretary of the Denver, Wichita & 
Memphis Railway, corporations engajred in 
business at Catoosa, lud. T., the foUowiug 
interrogatory appears: "State, If you know, 
whether plaintiff ever chargetl the defendant 
Interest at the rate of 1 per cent, per month 



on moaef 8 owing from defendant to plaintiff 
on or before the 29tb day of AprU, 1905, or 
at any other time." The response was; "Xo 
this inquiry I answer, 'No,' for the. reason 
that I had these notes In my hands fo;- col- 
lection and talked with Mr. Hoskins. fre- 
quently about them, and be made no mention 
of any excess charge, or any charge with 
which he was dissatisfied, or any charge 
other than shown by the notes and mort- 
gages." 

The foregoing comprises the substance of 
the allegations of the answer, respecting the 
consideration for the promi^ory notes In 
question, and the entire testimony found in 
the bill of exceptions as to the rate of in- 
terest which the plaintiff charged the defend- 
ant on account of money loaned or for sales 
of property or choses in action. 

A substantial issue was made with regard 
to the alleged usurious rate of interest, and if 
it be assumed that Wilson's answer as quoted 
was the statement of a probative fact and 
not an Inference based upon other facts, so 
that a conflict in the evidence was thus creat- 
ed, there was sufllcient testimony received 
from which the Jury could undoubtedly have 
reached the conclusion that usurious interest 
was charged by the plaintiff as they were 
instructed. Any statement to that effect that 
may be found in the former opinion in this 
cause was made after considering the plead- 
ings and the testimony now set forth, and 
the conclusion there reached has not been 
changed by a careful re-examinatlon of the 
question. 

It is contended that in determining, In the 
absence of any testimony on the subject, that 
the chattel mortgage in question was govern- 
ed by the law of Arkansas as applied to In- 
dian Territory, while the notes sued on were 
subject to the laws of Missouri, an error was 
committed. The defendant, referring to such 
matters, testified as follows: "All the trans- 
actions set forth as counterclaims in defend- 
ant's answer and the business connected 
therewith in reference to the Denver, Wichi- 
ta & Memphis Railroad took place in the 
Indian- Territory and were Indian Territory 
transactions." 

[3] Each of the promissory notes described 
in the complaint purport to be dated* at Kan- 
sas City, Mo., and Is expressly made payable 
at that place. In the absence of any evi- 
dence to the contrary. It will be presumed 
that a promissory note was executed where 
it preteuds to be dated; but this deduction 
is overcome by evidence showing that the 
instrument was given at a different i>lace. 
4 Am. & Eng. Ency. Law (2d Ed.) 129 ; Parks 
V. Evans, 5 Houst (Dei.) 576; Plahto's Adm'r 
V. Patchln, 26 Mo. 380; Hopkins v. Miller, 17 
N. J. Law, 185. In each of the four causes 
of action set forth In the complaint it was 
alleged that the promissory note there refer- 
red to was executed in Missouri. In tlie 
third Instruction the Jury were informed 
that It was admitted that the notes sued on 
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were made and delivered In Missouri. This 
declaration by the court must be accepted as 
a true statement of the evidence received at 
the trial, though such fact Is not disclosed by 
the meager bill of exceptions herein. 

[4] In Its general charge the court referred 
to the chattel mortgage given by the defend- 
ant to the plaintiff, bnt did not state to the 
Jnry when or where It was. made, and, the 
bill of exceptions coutnlntug no evidence on 
that subject, It will be presumed that the 
mortgage was given In Indian Territory, 
where It was undertaken to be enforced 
and where the property was when It was 
hypothecated, as intimated In the former 
opinion. Jones, Chat. Mort. (5th Ed.) ^ 
305. The presumption is strengthened by 
the defendant's testimony, hereinbefore quot- 
ed, to the effect that all his couuterclalms 
and the business connected therewith arose 
and occurred In Indian Territory. The de- 
fendant, referring to his dealings with the 
plaintur, testified as follows: "I commencpd 
borrow^ing money and borrowed in various 
amounts at various times from Mr. Casner 
between November, 1904, and April 20, 1003, 
amounting to a total of $19,714.70." As the 
defendant during the time thus stated was 
engaged In business in Indian Territory, it 
Is fairly inferable that the money so obtained 
was furnished by the plaintiff at that place, 
and, though the notes may have been exe- 
cuted in Missouri, the contract for the loans 
was evidently made in Indian Territory. 

The evidence referred to presents for con- 
sideration the question whether promissory 
notes given in Indian Territory on property 
then therein render such hypothecation void 
nnder the law applicable to that territory, on 
account of the usorious interest If the bill 
of exceptions had disclosed an application 
by the defendant for a loan to be made in 
Missouri accompanied by a stipulation that 
the promissory notes evidencing the debt 
should be secured by a chattel mortgage of 
property then in Indian Territory, the agree- 
ment might possibly be construed as a Mis- 
souri contract, which, so far as it related to 
the notes, was not void in that state by 
reason of the usury, and, these negotiable 
instruments being valid there, they would 
be efficacious elsewhere. Hosford v. Nichols, 
1 Paige (N. Y.) 220. 

[S] The rule Is quite general ttiat, a mort- 
gage being only an incident of a debt, the 
validity of the security, so far as it may be 
affected by usury, is, in the absence of any 
enactment to the contrary, governed by the 
principles of law applicable to personal con- 
tracts. Mcllwaine v. Ellington, 111 Fed. 578, 
49 C. C. A. 446, 50 Ia It. A. 933: Bank v. 
Doherty. 42 Wash. 317, 84 Pac. 872, 4 L. B. 
A. (N. S.) 1191, 114 Am. St. Rep. 123 ; Man- 
hattan Life Ins. Co. v. Johnson, 188 N. T. 
108. 80 N. E. 65S, 9 h. R. A. (N. S.) 1142, 11 
Ann. Cms. 22.3 ; Tenny v. Porter, 61 Ark. 320, 
33 S. W. 211. No distinction in this respect 



exists between real estate and chattel mort- 
gages. Trower Bros. Co. v. Hamilton, 176 
Mo. 205, 77 8. W. 1081; Central National 
Bank v. Cooper, 85 Mo. App. 383. 

The notes sued on having been made pay- 
able at Kansas City, Mo., the place there ex- 
pressly designated became Important only 
for the purpose of making presentment of the 
negotiable Instruments for payment An ac- 
tion could have been maintained on the notes 
in any court of competent jurisdiction in the 
United States where personal service of 
process could have been had on the defend- 
ant. In the absence of the service Indicated, 
an action could also have been supported in 
any such court to the extent of the defend- 
ant's property if necessary, by the seizure 
thereof within the territorial jurisdiction and 
the giving of such notlflcation as the statute 
demanded, whereupon a judgment of con- 
demnation, in (he nature of a proceeding in 
rem, could have been given pursuant to 
which the property so taken into possession 
could have been sold and the proceeds aris- 
ing therefrom applied on the notes. Any pro- 
ceeding, however, undertaken to foreclose the 
chattel mortgage, was not transitory, but was 
required to be had in Indian Territory where 
the property was being used. 

[6] At the trial the plaintiff's counsel ob- 
served: "We think the defendant should be. 
required to elect under what law they de- 
sire to stand on ; whether the laws of Ar- 
kansas or the laws of the state of MlssourL" 
The defendant's counsel replied: "We stand 
on the mortgage In the place where the mort- 
gage was given, and we stand oh the notes 
on the place where the notes were given." 
The weight of authority supports the rule 
that in the absence of any attempt to evade 
the usury llmitalions, the law of a state 
where a contract was consummated governs 
the enforcement of its terms. Where, how- 
ever, a contract is expressly or impliedly to 
be compiled with in a place other than that 
where it was made, the presumed intention 
of the parties controls the Interpretation of 
their agreement subjecting it to the law of 
the place of performance. Storey, Conflict 
Laws (7th Ed.) { 280. It is generally con- 
ceded that the situs of a debt is not governed 
by the situs of the security, and that the 
debt is usually subject to the law of the 
domicile of the party to whom it is due. I 
Wharton, Conflict Laws (3d Ed.) J 368. This 
legal principle would seem to make the laws 
of Missouri relating to usury applicable to 
the chattel mortgage of property in Indian 
Territory, particularly so when the notes for 
which the security was intended to be given 
were expressly made payable at Kansas City, 
Mo., the place of the plaintiffs domicile. 
Whatever the rule may be in this respect, 
it was attempted in the former opinion 
to adopt the theory evidently advanced by 
the parties at the trial with respect to the 
law of usury as applied to the chattel mort- 
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gage. Tbe answer on this branch of the 
ease sets forth t^ie substance of the laws of 
Missouri on the question of usury. At the 
trial the plaintiff was permitted to amend 
his reply so as to aver that possession of the 
property was taken under the chattel mort- 
gage upon default therein. No alteration, 
however, was made in that pleading, but the 
cause appears to have been tried as though 
the amendment had in fact been made. 

[7] The defendant never having had an op- 
portunity to plead either the statute of Mis- 
souri with respect to a chattel mortgage af- 
fected by usury, or to set forth the enact- 
ments of Arkansas applicable to Indian Ter- 
ritory In relation to usury or to the effect 
thereof upon a chattel mortgage, was entitled 
to offer in evidence the statutes of these states 
upon those subjects. The Missouri statute 
as to the rate of interest provides generally 
that the parties may agree in writing for the 
payment of 8 per cent per annum, and that 
usury may be pleaded as a defense In a civil 
action in any court in that state, and upon 
proof that more than the prescribed rate had 
been exacted the excess shall be credited 
upon the principal debt K. S. Missouri 1909, 
$1 7180, 7183. This evidence was admissible 
Tinder the original averments of the answer. 
Pursuant to tbe permission to amend the 
reply, the defendant's counsel ottered in evi- 
dence another section (section 7184) of the 
Missouri statute, as follows: "In actions for 
the enforcements of liens upon personal prop- 
erty pledged or mortgaged to secure Indebt- 
edness, or to maintain or to secure possession 
of property so pledged or mortgaged, or in 
any other case where the validity of such 
lien Is drawn in question, proof upon the 
trial that the party holding or claiming to 
hold any such Hen has received or exacted 
usurious interest for such Indebtedness shall 
render any mortgage or pledge of personal 
property or any lien whatsoever thereon 
given to secure such Indebtedness, invalid 
and Illegal." Id., section 7184. Upon the 
receipt of this evidence it would seem that 
the situs of the property was thereupon as- 
sumed and treated by court and counsel to 
govern the place of the enforcement of the 
dontract, thereby making the statute of Ar- 
kansas applicable tio Indian Territory relat- 
ing to usury and the efCect thereof upon con- 
tracts also admissible in evidence. 

[8] It was not considered in the former 
opinion, nor is it now believed to be impor- 
tant, under which statute the contract should 
be interpreted, for by either it was invalid if 
the Jury found that the interest exacted 
equaled the sum testified to by the defendant 
and his witnesses. It will be kept In mind 
that In Missouri, where the rate of Interest 
is In excess of that prescribed, and the right 
to retain the sum exacted Is controverted, 
and that Issue Is established at the trial, the 
undue anioimt Is to be credited on the prin- 



cipal debt This application of the surplus 
exacted, however, does not validate a mort- 
gage tainted with usury. WInterglrst v. 
Loan Co., 60 Mo. App. 166; Western Storage 
& Warehouse Co. v, Glasner, 169 Mo. 38, 68 
S. W. 917. 

[J] In any event, therefore, the chattel 
mortgage was void, and a seizure of the 
property under a pretended foreclosure was 
a wrongful act that rendered the plaintiff 
liable for the value of the property convert- 
ed, and because from a sale of the goods and 
chattels he paid off prior liens on the prop- 
erty is of no consequence, for, being a volun- 
teer, be must suffer the consequences of his 
intermeddling. 

We adhere to the former opinion, and the 
petition for a rehearing Is denied. 



WITHEROW V. MYSTIC TOILERS. 
(Supreme Court of Utah. Jan. 31, 1913.) 

1. PBiNciPAt AND Agent (| 22*)— Proof o» 
Relation — Declarations of Agent. 

In an action against a fraternal insurance 
society, the declaratioofi of a person that be 
was the secretary of snch society were inad- 
missible, since the declarations of an agent 
are incompetent, and not merely insufficient, 
without other proof to establish tbe fact of 
agency. 

[Ed. Note.— For other cases, see Principal 
and Agent, Cent Dig. §S 40, 41; Dec. Dig. { 
22.*1 

2. ^VIDENCK (J 258») — Declabatiorb 0» 
Agent. 

In an action against a fraternal insurance 
society, the declarations of a person, claimed 
to be its supreme secretary, that it had taken 
over the books of another society were inad- 
missible, in the absence of any evidence except 
his own declarations to show that be was such 
secretary. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. S§ 1006, 1007; Dec. Dig. | 258. •] 

3. Insurance (| 819*)— Actions— Sufficien- 
CT OF Evidence. 

In an action against a fraternal insarance 
society evidence held ingufficient to support tbe 
allegation that it bad assumed the debts and 
obligations of the society which issued tbe 
benefit certificate sued on. 

[Ed. Note. — For other cases, see Insurance, 
Cent Dig. §{ 2006, 20O7; Dec Dig. | 819.*] 

Appeal from District Court, Summit Coun- 
ty ; M. K Ritchie, Judge. 

Action by Mary Wltherow against the 
Mystic Tollers. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded, 
with directions. 

B. A. Walton, of Salt Lake City, for appel- 
lant L. B. Wight, of Park City, for respond- 
ent 

STRAUP, J. The plaintiff brought this 
action to recover on a benefit certificate Issued 
by the Fraternal Order of Mountaineers ou 
the life of William J. Witherow. In the 
complaint It is alleged that "the deceased 
became a member of the Fraternal Order of 
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Mountaineers on the 23d day of September, 
1910, a mutual benefit association organized 
under the laws of Montana, and doing busl- 
jiess of iDsuring the lives of Its members 
ui>on tbe mutual assessment plan" ; and 
that it issued to him the certiflcate sued on, 
a. copy of which is set out in the complaint- 
It is further averred that the deceased died 
on the 19th of October, 1910, and that 
proof of death was made to the Fraternal 
Order of Mountaineers at Billings, Mont. 
Then it is averred that thereafter, and on 
the 15th day of December, 1910, the defend- 
ant, the Mystic Toilers, a beneficial associa- 
tion organized under the laws of Iowa, "and 
doing business of insuring the lives of its 
members upon the mutual assessment plan, 
entered into an agreement with the Fratern- 
al Order of Mountaineers, the exact nature 
of which is to the plaintiff unknown, but 
that by the terms of said agreement ajl the 
members of the Fraternal Order of Moun- 
taineers became members of the Mystic 
Toilers, and the defendant thereby became 
possessed of all the revenues and benefits 
accruing to the said order and liable for all 
its debts and obligations contracted by them, 
and that the said Fraternal Order of Moun- 
taineers was entirely absorbed by and be- 
came a part of the Mystic Toilers, and said 
Mystic Tollers became liable to the plaln- 
tUT for the amount due her as beneficiary 
named In said benefit certiflcate Issued to 
said William J. Witherow." The defendant 
by its answer admitted that the deceased 
"received into his possession" the certiflcate 
set forth in the complaint; that he died on 
the 19th of October, 1910; that proofs of loss 
were made to the IBlratemal Order of Moun- 
taineers at Billings, Mont; and that it on 
the 15th of December, 1910, "entered into 
an agreement with the' Fraternal Order of 
Mountaineers whereby it took over the mem- 
bership of the Fraternal Ordw of Moun- 
taineers." But it expressly denied that it 
thereby, or otherwise, became liable or as- 
sumed a liability on the certiflcate, and de- 
nied all other allegations of the complaint. 
The defendant further alleged that, if any 
contract of insurance was entered Into be- 
tween the deceased and the Fraternal Oi*- 
der of Mountaineers, the contract was void 
on account of breaches of warranties with 
respect to statements and representations of 
the deceased concerning Ills health and phys- 
ical condition, and because of collusion l>e- 
tween him and the medical examiner in the 
making of false and fraudulent statements 
and representations concerning the health 
and physical condition of the deceased at 
the time he applied for, and was given, the 
certiflcate. As a further defense, the defend- 
ant also averred tliat the deceased was not 
a member of the Fraternal Order of Moun- 
taineers when the .certificate was issued to 
blm, nor at the time of his death, and that 
membership was essential to obtain a cer- 
tificata^ Upon thfese issues, the case was 



tried to the court and »iniy, A verdict was 

rendered, and a judgment entered in favor 
of the plaintiff. The defendant appeals. 
Ttie deceased was insured, If at all, by the 
Fraternal Order of Mountaineers, and not 
by the defendant, the Mystic Toilers. They 
were different and separate associations or 
organizations. And it is conceded- that the 
defendant is not liable on the certificate, 
unless it^ b^ a binding and an enforceable 
agreement, after the deceased's death, con- 
tracted and assumed a liahility on the cer- 
tificate. The allegations in such respect are 
that the defendant, several months after the 
death of the deceased, entered Into an agree- 
ment with the Fraternal Order of Mountain- 
eers, by the terms of wMch "the Fraternal 
Order of Mountaineers became members of 
the Mystic Toilers, and that the defendant 
thereby became posaessed of all the revenues 
and benefits accruing to the said Fraternal 
Order of Mountaineers, and liable for its 
debts and obligations oontiacted by them," 
and became liable to the plaintiff for the 
amount due her on the certificate sued on. 
It will be observed that these allegations 
are mostly but legal conclusions. But they 
are denied in toto, except that the defend- 
ant; on the 16th day of December, 1910, sev- 
eral months after the death of the deceased, 
"took over the membership of the Fraternal 
Order of Mountaineers." To prove the is- 
sues thus raised, plaintiff herself testified 
that, some tiu» after the deceased's death, 
one J. F. Taake "came to my house in Park 
City. He said something about the books 
of the Mountaineers in Park City." Slie 
was asked by her counsel, "What did he 
say to you about them?" Over the defend- 
ant's objection, she was permitted to answer 
that he told her, "I have been over to Mrs. 
Schoettlin's and got the Mountaineer's books. 
I have them in my possession in this little 
suit case. Mrs. Schoettlin made no objections 
to my taking them." She further testified 
that, in response to two letters written to - 
the defendant at Des Moines, Iowa, she, oh 
what appeared to be the letter head of the 
defendant, received two. The letters received 
by her were put in evidence, over the defend- 
ant's objections. One dated April 19, 1911, 
and addressed to Mary Witherow, is: "The 
supreme directors have rejected the death 
claim of William J. Witherow, and they de- 
sire that I notify you of same. They are 
convinced that the insurance was obtained 
fraudulently and are making an investiga- 
tion with a view of placing upon the proper 
persons the responslbilty of same. Youxs 
fraternally, J. F. Taake, Supreme Secretary." 
The other, dated April 29, after referring to 
an offer and rejection of compromise, recites: 
"I am not in position to state what the su- 
preme directors will do in the matter, but I 
will suggest to you, that if you are wilUng to 
accept $200.00 in full for all claims, demands, 
that y9u make a receipt for this amount, 
acknowledge it before a notary public, and 



Digitized by VjOOQ IC 



60 



180 PACIFIC BBPOBTEB 



(Ctab 



forward It *x> the Mechanics' Savings Bank, 
Des Moines, Iowa, with the Instructions that 
If the supreme directors reconsider their 
former action upon the claim and will allow 
you the amount of $200.00, that they shall 
upon receipt of that amount for you turn 
over to them the receipt and benefit certifi- 
cate and forward to you the amount of 
1200.00. On the other hand. If the supreme 
directors decline to reconsider their former 
action upon the claim, that the bank above 
mentioned return to you the receipt and 
benefit certificate. If you give this matter 
your immediate attention, you can have this 
instruction at our oflSce at the time of the 
meeting of the supreme directors on May 10. 
Mrs. Wltherow, I wish for you to distinctly 
understand that I am not making you the 
above offer as a compromise as an o£Scer of 
our society, nor can I assure you that our 
supreme directors will agree with me In pay- 
ing you the above mentioned amount, but I 
will, as a i)ersonnI matter do all that I 
can to have them agree to pay you the 
amount of 5200.00. This letter Is written to 
you, not as an oflicer of our society, but 
personally, by me. My advice to you is to 
act in accordance with my suggestion, and I 
will try to do all that 1 can for you. Fra- 
ternally, J. F. Taake." 

[1-3] The plaintiff, after testifying that 
Taake came to Park City before she had re- 
ceived the letters, was then asked by her 
counsel : "Q. Did he say whether or not he 
was the supreme secretary of the Mystic 
Tollers of Des Moines, Iowa? Q. Did he 
have anything to say about the Mystic Toll- 
ers, or their liability upon this contract? 
Q. Did he say anything about whether or 
not the Mystic Tollers had assumed tlie obli- 
gations of the Fraternal Order of Mountain- 
eers named In the certificate?" Timely ob- 
jections were made to these questions on the 
ground of incompetency of the evidence ; that 
the questions called for hearsay testimony; 
that agency cannot be shown by the declara- 
tions of the agent, but must be shown by 
evidence dehors such declarations, and must 
first be shown before the declarations of the 
agent are receivable, and that It was not 
shown that the declarations were within the 
scope of the agent's authority ; that If there 
was any liability created by the defendant 
by the contract, as alleged in the complaint, 
the same could only be shown by proving the 
terms and conditions of the contract, and 
not by the declarations of some one not 
shown to be either the agent of the defend- 
ant, or to have authority to make admis- 
sions against the defendant as to the terras 
of such contract or the extent of liability 
thereunder. The objections were overruled, 
and the witness permitted to answer. She 
testified that Taake said to her, "My name Is 
Taake. I am the supreme secretary of the 
Mystic Tollers; that they have taken over 
the Mountaineers' books. I am here to settle 
that death claim." 



This Is all the evidence with respect to the 
contract, as alleged in the complaint be- 
tween the defendant and the Fraternal Order 
of Mountaineers. The court concerning it 
charged: "You are Instructed that In con- 
sidering the testimony concerning statements 
made by one J. F. Taake that you are at 
liberty to consider. In connection with other 
evidence, his statement that he was a repre- 
sentative of the Mystic Tollers, although that 
statement alone is not sufficient to show that 
he was their representative. And you may 
consider the fact, if you find It proven by the 
evidence, that be carried away the books of 
the local organization of the Fraternal Or- 
der of Mountaineers, but you cannot con- 
sider any statement tihat he may have made 
as any admission of liability on the part of 
the Mystic Tollers, or as any foundation for 
the cau.se of action, so far as the mere state- 
ment Itself Is concerned, becau.se there is no 
showing that he had any authority to make 
any statement concerning that matter." As 
to this, three contentions are made by the 
defendant: (1) That the evidence was Im- 
properly received; (2) that it Is wholly in- 
sufliclent to prove the allegations of the com- 
plaint, that the defendant "became possessed 
of all the revenues and benefits accruing to 
the" Fraternal Order of Monntalueers, and 
became "liable for all debts and obligations 
contracted by tliem," and that the defendant 
"became liable to this plaintiff In the amount 
due her" on the certificate sued on ; and (3) 
that the court erred In the charge. 

We think the defendant Is entitled to pre- 
vail as to all of them. Of course agency 
cannot be shown by declarations of the agent. 
And, before declarations of the agent may bo 
received as admissions against his principal, 
the agency and the authority of the agent 
must first be shown. Here neither was 
shown. Nor is It true, as the court seems 
to Indicate In the charge, that declarations 
of an agent, to show agency, go merely to 
the question of sufficiency of the evidence 
to show such relation, and hence may be con- 
sidered for such purpose. In connection with 
otlier evidence. The authorities, we think, 
are to the effect that such evidence Is In- 
comt>eteDt for such purpose, and that the 
fact of agency must be established by evi- 
dence dehors the declarations of the agent 
And by a comparison of the evidence ad- 
duced, with the allegations of the complaint 
in respect of the alleged terms and condi- 
tions of the contract between the defendant 
and the Fraternal Order of Mountaineers, 
It is manifest that the evidence, had It been 
competent, is wholly Insufficient to prove such 
allegations. 

The judgment of the court below Is there- 
fore reversed, and the cause remanded, with 
directions to grant a new trial. Costs to ap- 
pellant 

McCABTY, O. J., and FRICK, J., concor. 
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HOFFMAN et aL v. TOOELE CITY et al. 
(Supreme Court of Utah. Jan. 31, 1913.) 

1. Injunction (§ 85*)— Bestbaining Prosb- 

CUTIOSS L"NDKK OkDINANCES— JCRISDICTION. 

Equity has no jurisdiction to restrain pros- 
ecutions for violations of an ordinance prohibit- 
ing the sale of intoxicating liquor in a city, th6 
voters of which, at a local option election, had 
declared agninst the gale of liquor ; so that the 
state law prohibiting sale is in force in the city, 
since irreparable damage is impossible, and since 
there is an adequate remedy at law by appeal 
from convictions under the ordinance alleged to 
be invalid, on the ground that it is covered by 
the state law. 

[Ed. Note. — For other cases, see Injunction, 
Cent. Dig. H 155, 156 ; Dec Dig. $ 85.*] 

2. Eqttity (S 43*)— LsaAL and Eqditablb. 

Though law and equity may be administer- 
ed by the same court and in the same action, the 
functions of law and equity cannot be disregard- 
ed; and equity may intercede only where the 
law is inadequate, or is impotent to prevent 
gross injustice or irreparable injury. 

[Ed. Note. — For other cases, see Equity, Cent 
Dig. U 1:21-140, 164-166; Dec. Dig. { 43.»] 

Appeal from District Court, Tooele Coun- 
ty; Geo. G. Armstrong, Judge. 

Action by Frank Hoffman and others, sa- 
tng on behalf of themselves and such other 
persons as may see fit to make themselves 
plaintiffs, against Tooele City and others 
From a judgment granting Insuffldent relief, 
plaintiffs appeal, and defendants appeal from 
the part of the judgment granting relief. Ap- 
peal dismissed. 

Smith & McBroom, Weber & Olson, and 
Hurd & Hurd, all of Salt Lake City, for ap- 
pellants. L. li. Baker, of Tooele, and Booth, 
Lee, Badger, Rich &. Parke, of Salt Lake City, 
for respondents. 

FRICK, J. This is an action in equity for 
Injunctive relief. The matters upon which 
the aid of a court of equity is invoked are 
set forth in the complaint. The substance 
of the complaint, after setting forth the 
status and relationship of the parties to the 
subject of the action, is as follows: That In 
June, 1911, a certain election was held in 
Tooele city, pursuant to chapter 106 of the 
Laws of Utah 1011, a local option statute. 
In which election the question of whether in- 
toxicating liquors should be permitted to be 
sold after the 30th day of September, 1911, In 
stich city was submitted to a vote of the 
legal voters, and was by them determined 
against sale; that thereupon the city council 
of Tooele city, on the 18th day of September, 
1911, attempted and pretended to pass a cer- 
tain ordinance prohibiting the sale of intox- 
icating liquors in said city, and said ordi- 
nance prescribed certain rules of evidence, 
and provided for certain penalties for its 
violation. The ordinance la made a part of 
the complaint. It was further alleged that 
thereafter, and In pursuance of the provi- 
sion of said ordinance, the officers of said 
Tooele city filed complaints In a court of 



competent Jurisdiction against many of the 
residents of said city, charging them sep- 
arately with having violated the provisions 
of the ordinance, aforesaid, and among those 
against whom complaints were so filed are 
the plaintiffs; that the plaintiff Bezeek was 
complained of and charged with a misde- 
meanor for having violated the provisions of 
said ordinance three times between the 29th 
day of February and the 8th day of March, 
1912 ; that the plaintiff Frank Penna was so 
charged three times between the 11th day 
of January and the 8th day of March, 1912 ; 
that the plaintiff Alex Voylch was so charg- 
ed once between said dates ; that the plain- 
tiff Fred Smith was charged once ; that the 
plaintiff B^ank Hoffman was charged twice; 
that the plaintiff Frank Pejnovlch was charg- 
ed once, and the plaintiff Alma F. Mallet 
three times, and all of the foregoing^ com- 
plaints contained separate and distinct of- 
fenses; that the officers of said Tooele dty 
did prosecute said several complaints and 
charges, and threaten to continue to prose- 
cute said plaintiffs for supposed violations 
of said ordinance. 

The allegations upon which plaintiffs rely 
for Injunctive Interference with said alleged 
and threatened prosecutions are as follows: 
"That to defend the said prosecutions sev- 
erally, as the plaintiffs will be compelled to 
do, unless the said prosecutions are restrain- 
ed by order of this court, does and will give 
rise to multiplicity of actions; that the plain- 
tiffs herein, if compelled to defend said ac- 
tions separately, will be compelled to expend 
large sums of money; that the said prosecu- 
tions, are oppressive and nnreasonable, and, 
unless the said city Is restrained from prose- 
cuting the said actions by order of this court, 
the means of these plaintiffs will be totally 
consumed in defending themselves against 
said charges, and the plaintiffs herein will no 
longer be able to properly defend themselves 
in such actions, to the great and Irreparable 
damage of the plaintiffs." 

For a second cause of action it Is alleged 
that, pursuant to the provisions of said ordi- 
nance, the plaintiffs have been charged with 
and prosecuted, and wUl continue to be pros- 
ecuted, for maintaining nuisances ; and for a 
third cause Of action it is alleged that, by 
virtue of a search and seizure provision con- 
tained in said ordinance, the officers of said 
Tooele city have seized and carried away 
certain Intoxicating liquors, the property of 
said plaintiffs. It is also alleged, upon in- 
formation and belief, that prosecutions based 
on said ordinance will be instituted against 
other residents of Tooele city. It is further 
alleged that said ordinance is void; the rea- 
son.s therefor being stated. 

The defendant demurred to the complaint 
for want of facts. The district court of 
Tooele county sustained the demurrer as to 
the first two causes of action set forth In the 
complaint and overruled it as to the third. 
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Puisaant to tbe stk^ulatloos of counsel elect- 
ing to stand upon tbelr pleadings, respective- 
ly, the court then Issued a perpetual Injunc- 
tion against the city on the third cause of 
action, and denied an injunction and dis- 
missed the complaint as to the first and sec- 
ond causes of action. Plaintiffs appeal from 
that part of the judgment denying the in- 
junction, and the defendants appeal from 
that part granting the same. 

[1] At the hearing we, sua sponte, ques- 
tioned the power, or, at least, the propriety 
■of a court of equity to grant the relief un- 
-der the conceded facts and circumstances. 
Counsel for both sides, however, urgently re- 
'Quested that we should hear and determine 
the appeal. We accordingly heard their ar- 
guments upon the condition that they file 
a brief. In which they should refer us to 
the authorities in support of the contention 
that It Is proper for a court of equity to 

vgrant Injunctive relief in cases like the one 
at bar. Counsel have filed such a brief, 
ia which they have referred us to many 
cases where courts of equity have granted in- 
junctive relief, involving both criminal and 
quasi criminal prosecutions based upon or- 
dinances or laws that were alleged to be 
void. They have also referred us to cases 
wherein the courts have denied such relief. 
Among the cases cited by counsel wherein 
courts have interfered are the following: 
Detroit V. Detroit, etc., K. Co., 184 D. S. 
378, 22 Sap. Ct. 410, 46 L. Ed. 582; South 
Covington & C. St Ry. Co. v. Berry, 93 Ky. 
43, 18 S. W. 1026, 16 I/. B. A. 604, 40 Am. 
St Bep. 161 ; Hall v. Dunn, 62 Or. 476, 97 
Pae. 811, 26 L. R. A. (N. S.) 193; Mayor v. 
Radecke, 49 Md. 217, 33 Am. Rep. 239; Bear 
V. aty of Cedar Rapids, 147 Iowa, 341, 126 
N. W. 324, 27 L. R. A. (N, S.) 1160; aty 
of Chicago r. ColUns, 176 lU. 446, 61 N. E. 
907, 49 L. R. A. 408, 67 Am. St Rep. 224. 
We shall not pause now to set forth the 
facts and circumstances upon which the de- 
cisions In the foregoing cases are based. 
It must suffice to say that a mere cursory 
reading of them shows that In all of them 
some legal, and in some of them quasi pub- 
lic, business or enterprise was Involved which 
would suffer irreparable injury, if It would 
not be entirely destroyed, in case the prose- 
cutions under the alleged invalid ordinances 
were permitted to be carried on or continued. 
Again, in many of those cases many hun- 
'dreds, possibly thousands, of i)eople might be 
directly affected, or indirectly at least, by 
the prosecutions, many of whom might have 
been seriously inconvenienced and damaged. 
In addition to the foregoing, the penalties 
that might have been Imposed for violations 
of the ordinances in question, if multiplied 
as they might have been by continued prose- 

. cutions, would have been a most serious 
burden upon a lawful business or enterprise, 

.and might, in many cases, have cau.sed Us 
destruction. While we do not wish to be 



understood as saying that in all of the cases 
all of the foregoing consequences would fol- 
low or were threatened, yet in all of them 
either irreparable injury was threatened, or 
a multiplicity of suits were imminent, which, 
if carried on, would, of Itself, liave amounted 
to oppression. 

No lawful business or enterprise is being 
assailed here, although plaintiffs are prose- 
cuted under an alleged invalid ordinance. 
Nor is It alleged that any property which 
plaintiffs may lawfully possess or deal with 
will be intwfered with. The ordinance in 
question covers precisely the same ground 
that Is covered by the state law which was 
in full force and effect In Tooele dty when 
the acts with which the plaintiffs are charg- 
ed In the complaints filed against them are 
alleged to have been committed. Indeed, 
one of the grounds upon which the validity 
of the ordinance is assailed is that it covers 
precisely the same ground covered by the 
state law, with penalties practically the same 
as those Imposed by that law. Neither of 
the plaintiffs, therefore, could have been 
lawfully engaged In the traflSc of intoxicat- 
ing liquors when the complaints were filed 
against them; nor can either of them, nor 
any one else, be so engaged now in Tooele 
city. No lawful business or enterprise Is 
therefore either molested or threatened by 
the prosecutions In question, or by any simi- 
lar ones. How can it be successfully con- 
tended, therefore, that Irreparable damage to 
or loss at property which Is being devoted 
to legal purposes is possible? All that plain- 
tiffs, or either of them, could gain if the 
ordinance in question were held void would 
be that the penalty and costs that were Im- 
posed upon the conviction in the lower court 
could not be enforced against them. This 
is the usual result of every criminal prose- 
cution which falls on appeal, regardless of 
the grounds for which it fails. Again, plain- 
tiffs are not threatened with prosecutions, 
nor with search and seizure, nor with main- 
taining nuisances, unless there Is some cause 
for believing that they have committed some 
act which Is not alone prohibited b'y the or- 
dinance in question, but is likewise prohibit- 
ed by the state law. Immunity, therefore, 
from prosecutions for committing acts de- 
nounced by the ordinance is of little, if any, 
consequence, since the same acts are pro- 
hibited by the state liquor law, which Is In 
force in Tooele dty. If a court of equity 
may Interfere in this case, it may do so in 
any criminal prosecution, where the claim is 
put forth that the ordinance or law upon 
which the prosecution Is based Is Invalid. 
Indeed, why may It not be done in a case 
where the plaintiff, as here, alleges that if 
he continues to violate the law or ordinance 
he will' continue to be prosecuted, and the 
numerous prossecutlons will be an Irreimra- 
ble injury to him, although the prosecutions 
are perfectly legal? In addition to all this, 
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plaintiffs hare a plain, speedy, and afleqnate 
remedy at law by appeal to this court. In 
this connection, If It had been desired to 
hasten the progress of the case to test the 
validity of the ordinance in this conrt, coun- 
sel could hare stipulated the facts, as In 
legal effect was done in this case, and the 
trial court, In x>asslng upon the facts, also 
could have passed on the validity of the 
ordinance, and either party could then have 
appealed from the decision, and ionli thus 
hare the question of the validity of the or- 
dinance determined In the usual and ordi- 
nary method. From what Is made to appear, 
we do not see why such a case could not 
hare been presented on appeal and submitted 
to tills court within the time that this case 
was heard and submitted. ' If such a course 
had been pursued, in view that the case 
is criminal In its nature, it could, and no 
doubt would, hare been decided As soon as 
this appeal is now being decided. In the six 
years that the writer has been a' member 
of this court, no criminal case that was 
regularly submitted to this court hds been 
permitted to pass beyond the term without 
a decision. Appeals to this court in crim- 
inal cases, especially where theralldlty of 
statutes or ordinances Is involved, may thus 
be speedUy presented, and wiU, except for 
special reasons, as speedily be determined. 
In no view, tlierefore, that can be taken is 
there any ground upon which to base a 
light to equitable relief in this case. " 

The following are a few of the many cases 
tliat could be dted In wUch It is held that 
courts of equity have no' authority to en- 
join courts of law from prosecuting alleged 
riolations of ordinances In the regular and 
ordinary manner, although such ordinances 
were claimed to be, and In sotne cases con- 
ceded to be, void in certain respects : Chi- 
cago, B. & Q. By. r. aty of Ottawa, 148 
lU. 397. 36 N. E. 86; Bhellman v. Saxon, 
134 Ga. 29, 67 S. E. 4S8, 27 L. B. A. (N. S.) 
452; Poyer y. Village of Des Plains, 123 
IlL 111, 13 N. E. 819, 5 Am. St Rep. 494; 
Tates T. Village of Bateria, 79 10. 600. We 
think no case can be fouod, at least we hare 
found none, where a court of eqnity hiis In- 
terfered with a case fat which the fiicts and 
circumstances were as in the case at bar. 

[2] It no doubt sounds w^, and especial- 
ly to tb» lay ear, to say that a court that has 
jurisdiction of the general subject-matter 
should in all cases determine the real ques- 
tions involved, regardless of the manner or 
form In which snch questions are presented 
to the courts. To argue for such a pro^ 
cedure is to Ignore the fact that, although 
law and equity may be administered by the 
same court, and In this state in the saihe 
action, nevertheless the functions of law and 
eqnity cannot, without endless confusion, he 
entirely disregarded or ignored. ■• Eqnity can 
intercede only where the tew is InadetTuate, 



or Is Impotent to prevent gross injustice or 
Irreparable Injury. If a court of equity 
Interfered with the law when the law, as in 
the case at bar, is supreme. It would amount 
to usurpation. Usurpation must inevitably 
lead to revolution, and revolution to anarchy 
and chaos. If, therefore, we, in our equita- 
ble power, should Interfere In this case, 
such Interference, in our judgment, would 
be usurpation, pure and simple, Tbla we 
hare no right to do. 

The appeal should therefoie be dismissed. 
Such is the order. 



McCABTX, a J., 

CUE. 



and SXRAUP, J^ con- 



PROGRESS SPINNING & KNITTING 
MILLS CO. V. SOUTHERN NAT. 
INS. CO. 
. (Supreme Court of Utah. Jan. 29, 1913.) 

1. INSUBANCE (( 319*)— FiBE Insubanck — 
Conditions— Additional Risk. 

Where a fire policy issued upon a building 
described as a water power woolen mill pro- 
vided that it should be void if the hazard was 
increased by any means within the coptrol or 
knowledge of tbe insured, the policy became 
void upon the insured's beginning the ezclutive 
raannfacture of cotton bats, which was inucfa 
more likely to cause fire than manufacture ox 
woolen goods. 

FEd. Note. — For other cases, see Insurance, 
Cent. Dig. §§ 761-766, 768; Dec. Dig. | 319.*J 

2. IwsrEANCK (8 372«)— Conditions— Waivkb. 

A condition in a fire poUcy that it shotid 
be<]on>« void if tbe risk be increased by any 
means' within ,the control or knowledge of the 
insured, being for the benefit of the insurer, 
may be waived. 

[Ed. Note^— For other cases, see Insufattea, 
Cent. Dig. f 941; Dec. Dig.. { 372.*1 

S. INSUBANOK (t 378*)— FiBK lN8DBAN0B-~ 

"Waiveb" — What OpNariTUTES. 

, A waiver of a condition in a fire policy 
operates as fan estoppel on the party who 
waives, and H is not essential that the party 
in wboae favor it is made mast prove aU the 
elements of an .estoppel in pais, consequently 
a condition in an insurance policy tbat it should 
be void if the hazard was increased by any 
means within tha knowledge of the insured is 
not waived because tfaa agent of the insured 
inspected the property which was described as 
a woolen mill about a year before the fire, and 
before the- insurer had faetrnn the mantifactnre 
of cotton bats which caused the eonflagratioB. 

[Eld. Note: — For other cases, see InsuraaM> 
Cent, Dig. ii 968-997; Dec. Dig. i 378.* 

For other definitions, see Words and Phras- 
es, vol. 8, pp. 7375-7381.] 

4. Appeal and Ebbob (J 1029*)— Review-t 

Harmless EKroe. 

In RB action on a fire policy, where the 
evidence was not in conflict, and the jury could 
have rightfully returned only one verdict, the 
verdict is equivalent to a directed verdict, and 
any errors committed are harmless. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. S§ 4035, 4036; Dec. Dig. | 
W20.*] 

Appeal from District Court, Salt Lake 
County; C. W: MorSe, Judge. ' 
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Action by the Progress Spinning & Knit- 
ting Mills Company against the Soutbern 
National Insurance Company. From a Judg- 
ment for defendant, plaintiff appeals. Af- 
firmed. 

Stewart, Stewart & Alexander, of Salt 
Lake City, for appellant Soren X. Chrlsteu- 
sen, of Salt Lake City, for respondent 

FRICK, J. Appellant brought this action 
upon a fire Insurance i)olicy to recOTer a loss 
by Are of property covered by said policy. 
The cause was tried to a Jury, who returned 
a verdict for the insurance company, the 
respondent here. The court entered Judg- 
ment upon the verdict, from which this ap- 
peal is prosecuted. 

[t] Respondent admitted the issuance and 
delivery of the policy, admitted the fire and 
the loss, but Interposed various affirmative 
defenses, among which was one that at the 
time of the fire the policy In question -was 
not in force "for the reason that the said 
policy contained a provision that If the haz- 
ard was increased by any means within the 
control or knowledge of the Insured said 
policy should be void." It is accordingly 
averred In apt terms that the property de- 
scribed in the policy, after the Insurance 
thereof, was, by the Insured, devoted to a 
use which greatly Increased the hazard or 
risk of destruction by Are without the knowl- 
edge or consent of the Insurer. The facta 
constituting the Increased hazard are fully 
set forth in the answer. 

The property that was covered by the 
policy was described thus: Five hundred 
dollars on one and two story shingle and 
metal roof frame building, occupied as wa- 
ter power woolen mills and dyehouse, f400 
on machinery and fixtures "while contained 
In the above-described building. " The other 
items covered by the policy, amounting to 
$100 additional, are not material here. At 
the trial, after the evidence was all in, both 
parties moved for a directed verdict, which 
the court denied. 

We have carefully read all the evidence 
adduced at the trial as the same is preserved 
in the original bill of exceptions, and we 
agree with counsel on both sides that there 
is practically no conflict in the- evidence, 
which, -with respect to the defense referred 
to, was in substance as follows: That at the 
time of the fire the insured property vras 
used exclusively, for the manufacture of 
"cotton bats"; that the fire originated In a 
machine while in operation that was used 
in making said cotton bats ; that the use of 
such machines and the manufacture of cot- 
ton bats Is extremely hazardous; that the 
making of cotton bats is much more hazard- 
ous than the manufacture of woolen bats or 
woolen yams. Indeed, it is beyond contro- 
versy that, In order to make cotton bats with 
any degree of safety, the 'work should be 
done in a fireproof building or apartment, 



and that the building In which the cotton 
bats in question were manufactured by ap- 
pellant was not fireproof. Counsel for ap- 
pellant do not question the proof with re- 
spect to the great hazard which surrounds 
the manufacture of cotton bats. The presi- 
dent of the appellant corporation, as well as 
all of Its witnesses, conceded that to be a 
fact. Counsel contend, however, that' the 
property was insured as "woolen mills," and 
that it Is usual in the conduct of such mills 
to manufacture cotton bats, cotton yarns, or 
fabrics composed of both wool and cotton in 
connection with the manufacture of woolen 
goods generally. There is evidence in the 
record to the effect tlmt at least In some, 
woolen mills there were also nianufactnred 
cotton goods and cotton fabrics, but the evi- 
dence to our minds is conclusive that a man- 
ufacturing plant which manufactures cotton 
bats exclusively is not and cannot come 
within the designation of a woolen mill. 
Moreover, it is practically conceded by all 
the witnesses who had the experience - and 
testified upon the subject that the only safe 
me'thod of manufacturing cotton bats is in 
a fireproof building or department where the 
fire can be confined to the machine where it 
originates. That the statements in the rec- 
ord made by the witnesses are well founded 
is abundantly .demonstrated in the case at 
bar. The fire In question started in a ma- 
chine Willie the operator thereof was work- 
ing at it making cotton bats. This the fore- 
man of appellant's plant testified was the 
usual and ordinary^ way fire starts in such 
machines. He, in eflCect, further testified 
that, when- fire starts In such a, machine, it 
is practically the same as a gunpowder ex- 
plosion ; that the fire In an instant envelops 
the whole machine and all the cotton that 
may be in, on or near it ; that in the manu- 
facture of woolens, although fire were caused 
by the use of the machine, yet the woolen 
fabric would not caupe an explosion, not 
would it burst into flame, but would only 
smolder, and therefore could be controlled, 
while a fire originating in a machine that was 
used to manufacture cotton bats, such as the 
one used by ai^ellant, cannot be controlled. 
It is also true that one of the witnesses for 
appellant testified that he knew of three so- 
called woolen mills that produced cotton bats 
in connection, with woolen bats and other 
fabrics, but he admitted that at least two 
of those mills were destroyed by fire within 
a short time after commencing the manu- 
facture of cotton bats as aforesaid. Another 
witness testified that he knew of at least one 
so-called woolen -mill in the east that manu- 
factured cotton bats in connection with the 
manufacture of woolen goods. All of these 
witnesses, however, admitted that the manu- 
facture of cotton bats is extremely hazard- 
ous so far as concerns the risk of setting 
fire, and in that regard much more hazard- 
ous than the manufacture of woolen bats or 
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woolen tabites. , There Is, tberefor^ no dis- 
pute in tbe evidence that the manufacture 
of cotton bats Is much more hazardous than 
Is the manufacture of woolen bats or woolen 
fabrics, or even fabrics composed of both 
wool and cotton. The attempt made by ap- 
pellant, therefore, to show that in a few 
other Instances so-called woolen mUls also 
manufacture cotton bats or mixed woolen 
and cotton fabrics, can have no bearing upon 
tbe question involved here. We think no 
one would question the right of any woolen 
mill to also use cotton In its mill, and so long 
as 'the hazard is not materially Increased, 
which is always a qneetlon of fact, the ase 
of cotton in connection with wool could not 
be objected to; but when, as in this case, the 
mill is practically turned into a powder mag- 
azine, the insurer has a right to insist upon 
the conditions of the policy that tbe hazard 
shall not be materially Increased by the In- 
sured with Impunity, 

f2, J] Nor can the contention made by ap- 
pellant be sustained that the agent of re- 
spondent knew to what use the insured prop- 
erty was devoted, and therefore the right to 
insist upon the condition In the policy was 
waived. The only evidence in the record up- 
on that subject to that the agent of respond- 
ent, who lived In Salt I^ke City, while the 
property in question was located in Spring- 
ville, more than 60 miles distant from Salt 
Lake City, became "acquainted with the prop- 
erty" the year preceding the fire when a 
prior policy covering the same property was 
Issued; that either he or soriie of his as- 
sistants had Inspected the property either 
before or after the present policy was is- 
sued. There is not a word of testimony, 
however, that either the agent who Issued 
the policy or any of his assistants knew that 
the property was devoted to the manufacture 
of cotton bats. There is no evidence that 
either the agent or any one of his assistants 
was ever Inside of the building, or, If so, that 
either knew anything about what appellant's 
methods of manufacturing were. No doubt 
such a provision In a policy, like all others 
that are made for the benefit of the insurer, 
may be waived, and this may be done either 
expressly or by implication; but a waiver 
implies knowledge of the actual conditions 
waived. In Concordia Plre Ins. Co. v. John- 
son, 4 Kan. App. 10-11, 45 Pac. 723, in pass- 
ing upon a like provision In an insurance pol- 
icy, the court says: "To constitute a waiver, 
however, there must be something more than 
mere knowledge on the part of the agent. 
His language or conduct must be such as to 
show an intention to waive the particular 
condition of the policy which is the subject 
of controversy, or to evidence his consent to 
any change made which affects the hazard of 
tbe risk, when consent is necessary." In 
Mechanics' Ins. Co. of Philadelphia v. Hodge, 
149 111. 298, 37 N. B. 61, In the heednote, the 
rule Is stated thus: "Notice of the facts con- 
stituting the increased hazard, to the agent 
130P.-6 



of the company, is the same a» notice, to such 
company. When the agent has all the knowl- 
edge of the increased danger that the as- 
sured has, notice to such agent is not re- 
quired." When a waiver is claimed, the 
question of whether it is established or not 
may depend very much upon the nature of 
the condition or the thing which it is assert- 
ed was waived. As pointed out in Loftls v. 
Insurance Co., 38 Utah, 532, 114 Pac. 134, "a 
waiver operates as an estoppel on the party 
who waives," yet "it Is not (in all cases) es- 
sential to a waiver that a party in whose 
favor it is made must prove all the elements 
of an estoppel in pais before he is entitled to 
avail himself of the waiver." In a matter 
such as is claimed was waived here it must 
therefore appear that the agent of the com- 
pany knew all of the facts and conditions 
concerning tbe use of the property, and, after 
knowing them, i>ermltted the policy to con- 
tinue in force, or that be Issued It with full 
knowledge of the facts and conditions whl<:h 
would avoid the policy. It may be that the 
language used by the Kansas court is a 
little too strong, since it implies that some 
affirmative act, and hence more than full 
knowledge upon the part of the agent is re- 
quired. We think it is necessary, as stated 
by the Supreme Court of Illlnoia in the case 
above referred to, that it be shown that the 
agent who issued tbe policy had full knowl- 
edge respecting the use and condition of the 
property, and then from his acts and con- 
duct, . considered in ponnection with sach 
knowledge, a waiver might be implied. A 
condition In an Insurance policy like the one 
now under consideration Is of the essence 6t 
tbe contrhct of Insurance and should not be 
deemed to be waived, unless the company 
through its authorized agent or otherwise 'is 
shown to have bad full knowledge that the 
property was not devoted to the use specified 
in the policy, and that the use to which it 
was being devoted materially Increased the 
hazard. When such Is made to appear, and 
it is also made to appear that after having 
full knowledge as aforesaid the company doeS 
not within a reasonable time cancel tbe pol- 
icy but continues it in force, it may not 
thereafter, in case of loss through Are, in- 
sist upon the forfeiture of the policy. 

[4] In this case there Is no evidence upon 
which a finding of a waiver could be based 
or justified. In view, therefore, that the evi- 
dence showing a material increase In hazard 
which was entirely under the control of the 
Insured Is practically without dispute, and 
that there is no evidence which would sup- 
port a waiver, the jury, under their oaths, 
would not have been justified In returning 
any other verdict than the one that was re- 
turned. In legal effect, therefore, the verdict 
Is the same as though the court had directed 
it as matter of law. 

In view of the foregoing, tbe other assign- 
ments become immaterial, since the errors, 
U any were committed, are harmless. 
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We are of the opinion, In view of all the 
erldenee, which, as we have seen, counsel for 
both parties by their requests conceded to be 
without dispute, the verdict and Judgment 
are clearly right, and should be affirmed. 

The Judgment is affirmed, with costs to re- 
spondent. 

Mccarty, O. J., and STKAUP, J., concur. 



CCIiMBR PAINT & GLASS CO, v. GliEASON 
et al. 

(Supreme Court of Utah. Jan. 81, 1918.) 

1. Mechanics' Lienb (§ 281*)— Fobeclosubk 
—Amount of Incumbbancb — Evidence — 
Weioht. 

In an action to foreclose a mechanic's lien, 
evidence held to show that the mortgagee, un- 
der a mortgage for $12,890, given for the pur- 
pose of raising funds to construct the building 
UYolved, advanced only $10,407.60 thereunder. 
[Ed. Note.— For other cases, see Mechanics' 
liens, Cent Dig. ii 565-572; Dec. Dig. { 
281.»] 

2. MoBTGAQEfl (I 151* )— Mechanics' Liens— 
Pbiobitt. 

While a mortgagee, under a mortgage giv- 
en for the purpose of raising funds to con- 
struct a building, has a lien prior to that of 
a subcontractor performing labor and furnish- 
ing materials for such building, such lien ex- 
tends only to the amount actually advanced on 
the mortgage. 

[Ed. Note.— For other cases, see Mortgages, 
Cent Dig. i$ 307, 309-311, 314, 329, 332-^6; 
Dec Dig. I 151.»] 
8. MoBTGAGEs (I 151*)— Mechanics' Lienb— 

Pbiobity. 

Where mortgages and the secured notes 
and bonds were made payable to a trust com- 
pany, it was not a purchaser thereof; and 
hence was entitled to enforce its lien, as against 
a, subcontractor furnisbing materials and labor 
for the improvement of the property, only for 
the amount advanced, and not for the face 
value of the mortgages. 

[Ed. Note:— For other cases, see Mortgages, 
Cent Dig. {$ 307, 309-811, 314-329, 332-330; 
Dec. Dig. f 151.*] 
4. Ubvbt (I 50*)— Evidence— SCFFiciBNCT. 

Under Comp. Laws 1907, ^ 1241x3, pro- 
viding that all bonds, mortgages, etc., whereup- 
on or whereby there shall be reserved or taken 
or secured, or agreed to be reserved or taken, 
any greater interest than that prescribed by 
statute, shall be void, and section 1241x8, pro- 
viding that when it satisfactorily appears that 
any such Instrument is usurious the court must 
declare it void and order it delivered up and 
canceled, the court could not declare a mort- 
gage void where, if interest was computed by 
one method, there was no usury, although, if 
computed by another method, there was usury, 
since forfeitures will be enforced only when 
the proof is clear and convincing. 

[Ed. Note.— For other cases, see Usury, Cent 
Dig. i 107; Dec. Dig. { 50.*] 

Appeal from District Court, Salt Lake 
County ; T. D. Lewis, Judge. 

Action by the Calmer Paint & Glass Com- 
pany against John T. Gleason and others 
to foreclose a mechanic's lien. From the 
Jndgment, defendant P. W. Gorman appeals. 
Bevcrsed and remanded, with directions. 



B>. A. Walton, M. E. Wilson, and fioodwln 
ft Van Pelt, all of Salt Lake City, for appel- 
lant Edward McGurrin and Sn'yder ft Sny- 
der, all of Salt lake City, for respond^it 
Salt Lake Security & Trust Co. 

FRICK, J. The Culmer Paint ft Glase 
Company commenced this action against John 
T. Gleason and Adell Gleason, as owners of 
certain real estate, which la described, and 
against one O. M. Engdahl, as contractor, to 
foreclose a mechanic's lien. The appellant 
P. W. Gorman, and the Salt Lake Security 
ft Trust Company, hereinafter called trust 
company, were also made parties; the for- 
mer claiming a mechanic's lien, and the lat- 
ter claiming a lien as mortgagee, upon the 
real estate aforesaid. There were also ottier 
parties to the action; bat all of those, as 
well as the Calmer Paint & Glass Company 
and the Gleasons, have either been dismissed 
from or have abandoned the case. Both Mr. 
Gofman and the trust company filed cross- 
complaints. In which they set up their re- 
spective liens ; and the whole controversy on 
this appeal is between those two claimants. 

The district court, in substance, found that 
on the 12th day of May, 1910, the Gleasons 
entered Into a contract with O. M. Eogdahl, 
wherein said Engdahl agreed to construct 
and complete a certain building for said 
Gleasons upon certain real estate, duly de- 
scribed, for the sum of $12,390, whidi build- 
ing was duly erected; that thereafter P. W. 
Gorman entered into a contract with Contrac- 
tor Engdahl, wherein said Grorman agreed to 
furnish the material and perform the neces- 
sary labor to complete the plumbing, and to 
Install a steam heating plant in said build- 
ing, fbr the sum of $1,400, which Engdahl 
agreed to pay Gtorman for said material and 
labor; that said Gorman fully performed 
his said contract and completed the plumbing 
and installed die heating plant in said build- 
ing, but received only the sum of $600, to be 
applied on the contract price, leaving a bal- 
ance due him of $900 ; that Gorman had com- 
plied with all the provisions of our statute 
relating to piechanlcs' liens, and was entitled 
to a mechanic's lien on the building and real 
estate on which It stands ; that Gorman also 
was entitled to $6.30 costs for filing his lien 
and $25 as an attorney's fee for foredosinK 
the same, under the statute; that on the 
2l8t day of April, 1910, aaXA Gleasons "made, 
executed, and delivered to the Salt Lake 
Security & Trust Company" their two cer- 
tain mortgages, one for $8,000 and the other 
for $4,390, both of which were duly recorded, 
and were liens on the real estate on which 
the building was erected, as aforesaid. 

As conclusions of law, the court found that 
Gorman was entitled to a lien for the amounts 
found due him, as aforesaid, on the build- 
ing and real estate; that the trust company 
also was entitled to a Hen for the amount 
of Its mortgages, to wit, $12,390; and that 
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said mortgage liens wete prior and superior 
to Mr. Gorman's Uen. 

A Judgment or decree of foreclosure of 
appellant's Hen was entered In accordance 
with said findings and conclusions of law. 
Mr. Gorman .alone appeals. He assails both 
the findings of fact and conclusions of law. 

Counsel for appellant contend that there 
Is no evidence to support the finding that 
the trust company is entitled to a prior Uen 
for the sum of ^12,390 as against Gorman, 
nor that the contract price for the construc- 
tion of the building was thaf amount. They 
insist that the evidence Is undisputed that 
the contract price for the construction of 
the building was $9,250 and no more. Fur- 
ther, that the evidence shows that the trust 
company, and not Engdahl, was the real 
contractor. We remark that the evidence 
does not sustain the last contention. 

[1] While it is true that the nominal con- 
tract price for the construction of the build- 
ing was $12,390, yet the undisputed evidence 
Is to the effect that the actual amount to be 
paid the contractor was $9,250, and that only 
that sum was actoally paid to him for the 
construction and completion of said build- 
ing. The evidence, therefore, does not sus- 
tain the finding that the contract price to 
construct and complete the building was 
$12,390. Nor can the finding or conclusion, 
as against Gorman, be sustained that the 
trust company had a prior Uen on the build- 
ing and lot on which It stands for the sum 
of $12,390. With regard to what the actual 
amount was that was advanced by the trust 
company, the testimony -of the president of 
said company leaves no room for doubt. 
His testimony, as set forth in the iKlnted 
abstract, and which Is not disputed by any 
one, is as follows : "Bxhlbit G is a transcript 
of our ledger acconnt of O. M. fiingdahl. 
Bxhlblt F is a true attd correct transcript 
of the Gleason account. In the fourth line 
the entry of A. H. Birrell, $590, Is one of the 
dlsbursemHits on account of the purchase 
price of this bond and mortgage. My under- 
standing Is that the next item is for the 
services of Mr. Cahoon. The item of $2,210 
is the difference between the inrice at which 
we purchased these bonds and mortgages 
and their face. I would like to say that 
$250 should come ont of that, making a net 
amount of $1,960. That item Is the difference 
between what we paid for the bond and its 
face. We purchased these bonds and mort- 
gages at 84 per cent of their face, and this 
r^resents the difference between that 84 
per cent, and the face value. We purchased 
from Mr. Birrell." 

Eighty-four per cent, of $12,390 amounts 
to the sum of $10,407.60. The president's 
testimony, to our minds, is corroborated by 
the amounts that the trust company claims 
were actually paid out for the construction 
of the building. The amount paid to Con- 
tractor Engdahl, as shown by the vouchers, 
is $8,263.70, or $13.70 more than the contract 



price; and the amount paid tQ the architect 
Is $706.10. These two Items amount to 
$996.80, or $437.80 less than the 84 per cent 
advanced on the mort^ages^ There Is evi- 
dence to the effect, however, that out of the 
$437.80 there were various sums paid for 
other purposes, so that it is probable that the 
trust company did In fact advance upon the 
mortgages the full 84 per cent of the $12,390, 
the face value thereof. While the evidence 
is not as clear upon the latter point as it 
might be, yet we tMnk the evidence clearly 
supports a' finding that the 84 per cent was 
in fact advanced for the benefit of the Glea- 
sons. There is therefore a discrepancy be^ 
tween the amount stated in the mortgages 
and the amount advanced on them, amount- 
ing to $1,982.40. The president of the trust 
company, in his testimony, admitted this 
discrepancy to be $1,960. He, however, 
claims that various amoimts were paid out as 
commissions. For example, there is one iton 
of $2,210, of which the president claims the 
$l,9ti0 Is a part, which he said waa paid as 
a commission to. Mr. Birrell. Mr. Qleason, 
however, testified that he knew nothing 
about commissions, ' "except the architect's 
fee." Again, it is not easy to perceive how 
the trust company could pay a commission 
of either $2,210 or $1,960 out of $437^, the 
amount remaining of the 84 per cent, after 
the contractor and the architect were paid. 
There is therefore nothing upon which the 
trust company can base its claim for the 
$1,982.40, except we. say, as the district 
court found, that the contract price for the 
construction of the building was $12,390. 
Such a finding, however, cannot be sustained, 
for the reason that the contractor posltlyely 
states that his contract for the construction 
of the building was for only $9,250, and the 
vouchers Introduced in evidence show that 
he was paid $9,263.70, or only $13.70 in ex- 
cess of the contract price. There is no 
claim that, he was paid for extras, unless 
the $13.70 represented extras. The only 
theory upon which the trust company's 
claim can be sustained would be that it en- 
tered into a contract to construct the build- 
ing for the sum of $12,300, and then had sub- 
let the construction thereof to Engdahl for 
the sum of $9,250, and that the difference 
between the two amounts constituted profits 
upon the contract belonging to the trust com- 
pany. This theory, however, falls, because 
the trust company positively denied that it 
had entered into the contract with the Glea- 
sons to construct the building, and that it was 
the original contractor. We have already 
said that the record would not support a find- 
ing that the trust company was the contractor. 
There is therefore no basis for the trust 
company's claim to the surplus of $1,982.40 
as against Mr. Gorman's lien. 

[21 The Gleasous are not here complain- 
ing, but Mr. Gorman does complain, and, as 
against him, the trust company cannot recov- 
er more than it has advanced to the Glea- 
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8ons, and, under the undisputed evidence In 
tbis case, no more than $10,407.60. More- 
over, It is clear from the evidence that the 
mortgages were given to the trust company 
for the express purpose of raising funds to 
construct the building. The trust company 
apparently retained the money In its posses- 
sion as mortgagee, and paid It out from time 
to time upon vouchers issued by the contrac- 
tor. In this case, therefore, the material 
furnished and the labor performed by Gor- 
man and the money advanced by the trust 
company were intended and used for the 
same purpose, namely, the construction of 
the building upon the real property owned 
by the Gleasons, and upon which the mort- 
gages were given as a first lien. The equi- 
ties, as between the trust company and Gor- 
man, were therefore entirely equal In time; 
and were it not for our statute, which gives 
the mortgagee the preference, they would be 
equal in right The statute, however, does 
not permit the mortgagee to claim a lien for 
more than he has advanced to the mortgag- 
or, as against any other lien clalmanX. 
Equity and good conscience both forbid the 
enforcement of such a claim, especially as 
against another lito claimant who has fur- 
nished material and performed labor upon 
the building, and has thus enhanced the val- 
ue of the mortgaged property. The real es- 
tate upon which the building is erected, and 
which is necessary for the use thereof, to- 
gether with said building, constitute a fund 
out of which the Hen claimants, including 
the mortgagee, are to be paid. The fact 
that the mortgagee Is given priority under 
our statute does not permit him to reduce 
the fund by fictitious claims ; but his claims 
must be limited, at least as against other 
bona fide lien claimants, to 'the amount he 
has actually advanced on the mortgage which 
he claims to be a first Hen. 

[3] Nor Is the claim advanced by the presi- 
dent of the trust company permissible that 
said company purchased the notes and bonds 
secured by the mortgages at less than the 
face value thereof, namely, for 84 per cent, 
of that value. The notes and bonds, as well 
as the mortgages, are all made payable to 
the trust company or its order. The notes 
and bonds and the mortgages therefore be- 
longed to the trust company as soon as they 
were signed and deUvered to it. Indeed, the 
court expressly found, as we have seen, that 
the notes and mortgages were made, execut- 
ed, and delivered to said company. No one, 
therefore, could have owned the paper and 
then sold it to the trust company at a dis- 
count In our Judgment, such a claim cau- 
not be sustained, and Is advanced for the 
purpose of claiming the $1,082.40. 

In view of the whole record, we can arrive 
at no other conclusion than this: That 
when the Gleasons had expressed a desire 
to erect a bulUiing on the real estate the 
matter was by some one (no matter by 



whom) submitted to the trust company ; that 
the company agreed to advance sufficient 
money to construct the building, not to ex- 
ceed the sum of $12,300; that two mort- 
gages, one for 58,000 and the other for $4,- 
390, were at once executed and delivered to 
the trust company; and that company was 
to pay out the money as the building pro- 
gressed, and until it had paid out the ag- 
gregate amount specified in the two mort- 
gages, if it required that sum to complete 
the building. It, however, did not require 
that sum; and since It did not the trust 
company did not pay out that sum, and 
hence cannot claim a Uen for that amount, 
as against other bona fide lien claimants. 

[4] Counsel for Mr. Gorman vigorou,sly 
contend that the claim of the trust company 
is usurious under our statute. After care- 
fully considering all of the facts and circum- 
stances, we, however, entertain a serious 
doubt virith respect to the usury claim. 
Our statute (Comp. Laws 1907, § 1241x3) 
provides as follows: "All bonds, biUs, notes, 
assurances, conveyances, mortgages, deeds of 
trust, all other contracts or securities what- 
soever, and all deposits of goods or other 
things whatsoever, whereupon or whereby 
there shaH be reserved or taken or secured, 
or agreed to be reserved or taken, any great- 
er sum or greater value for the loan or for- 
bearance of any money, goods, or other 
things in action than is above prescribed, 
shall be void; but this title shall not affect 
such contracts as have been made previous 
to the time it shaU take eftect" 

Section 1241x8, in substance, provides that 
whenever It satisfactorily appears by the ad- 
mission of the party, or by proof, that any 
bond, bill, note, assurance, pledge, convey- 
ance, mortgage, deed of trust, contract, se- 
curity, etc., is usurious, the court must de- 
clare the same void and order it deUvered up 
and canceled, and enjoin any prosecution 
thereon. This is a most drastic statute, 
since It forfeits the creditor's entire claim. 
The statute authorizes more than confisca- 
tion for public use. It, in effect, permits It 
for private use, since the debtor seems to be 
entirely relieved from his obligation to pay, 
in case usury is established. Courts always 
abhor forfeitures, and this Is especially true 
of courts of equity. Forfeitures, therefore, 
especially such as have the effect of taking 
property from one and giving It to another, 
should be enforced only when the proof is 
clear and convincing. If not beyond a rea- 
sonable doubt. Counsel for appellant prac- 
tically concede that by computing interest 
upon one method there is, perhaps, no usu- 
ry, but that, If it be computed upon another, 
then there is usury in the transaction. This, 
to say the least, leaves the matter In doubt, 
ond In view of such a doubt we ought not to 
enforce the forfeiture. 

In view of the foregoing conclusions, we 
need not consider or pass upon the conten- 
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tlon made by connsel for the tnist company 
that Mr. Gorman, as a Junior Incambrancer, 
Is not In a position to raise the question of 
nsury. Upon that point we express no 
opinion. 

From what has bem said, it follows that 
the findings of fact and conclusion of law, 
■o far as they affect Mr. Gorman, and to 
the extent that they are In conflict with 
what we have said, must be vacated and set 
aside; that the Judgment, so far as it af- 
fects Mr. Gorman, must be reversed and the 
cause remanded to the district court, with 
directions to vacate its findings with respect 
to the amount found due on the two mort- 
gages of the trust company, and to substi- 
tute therefor a finding that there is due on 
■aid mortgages, as against Mr. Gorman, the 
sum of $10,407.60, with interest as stated in 
the findings; to make conclusions of law 
that, subject to said sum of $10,407.60, Gor- 
man has a Hen on the mortgaged premises 
for the sum stated in the court's findings; 
to enter a decree of foreclosure ordering a 
sale of the mortgaged property and a distri- 
bution of the proceeds of the sale as follows : 
$10,407.60, with accrued interest, to the 
trust company; $900, with costs, attorney's 
fee, and interest, to Gorman; and the bal- 
ance, if any, to the owner of the property. 
Except as modified above, the findings of 
fact, conclusions of law, and Judgment are 
affirmed. Appellant to recover costs. 

Mccarty, C. J., and STRATJP, J., concur. 



(B Colo. App. 452) 
CITY OP PT. COLLINS v. WALLACE. 

(Court of Appeals of Colorado. Peb. 10, 

1013.) 

L BuTHENT Domain (| 2*)— Aocoinn.ATioN 

or Sewebask— Dauaoes. 

Under Const art 2, | 16, proTiding that 
private property shall not be taken or dam- 
aged for public use without compensation, a 
city discharging sewerage in an arm of a river, 
and at a point near to or on the premise* of an 
individual, causing damage to him, is liable for 
the damages sustained. 

[Ed. Note.— For other eases, see Eminent 
Domain, Cent Dig. H &-12; Dec Dig. | 2.*] 
2. Appeal and Errob (| 1170*)— HABin.Bss 

Brbor— Ebrobs Not Aftectino Result. 
Where the judgment, under the facts dis- 
dosed by all the evidence, satisfies the ends 
of justice, it will not be disturbed, on appeal, 
for technical defects in the pleadings in no 
manner affecting the substantial rights of the 
parties. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. f| 4640-454S; Dec. Dig. | 
1170.*] 

Appeal from District Court, Larimer Coun- 
ty: Harry P. Gamble, Judge. 

Action by Harriet Raynor Wallace against 
the City of Ft Collins. From a Judgment 
for plaintiff, defendant appeals. Affirmed. 

Paul W. Lee, of Ft Collins, for appellant 
Fleming & Ault, of Ft Collins, for appellee. 



CUNNINGHAM, P. X On October 1», 
1907, appellee, Wallace (hereinafter referred 
to as plaintiff, filed her complaint, alleging 
ownership of two certain lots in the dty of 
Ft (Tollina, and charging the defendant with 
having BO negligently and carelessly con- 
structed a sewer, and the ontlet thereof, as 
to cause great quantities of sewerage mat- 
ter to accumulate upon and near the plain- 
tiff's premises, to her great damage. This 
states, In substance, her second cause of ac- 
tion. Her first cause of action, having been 
dismissed by the court, need not be further 
referred to. 

(1] n>e case was tried to the court wltb- 
ont a Jury, resulting in a decree In plaintiff's 
favor, awarding her damages in the sum of 
$504 and a perpetual injunction restraining 
the city "from keeping and maintaining the 
said sewer as the same is now kept and 
maintained, so that said filth and sewerage 
matter is caused to flow on and accumulate 
on or near the premises of the plaintUC" 
It appears from the evidence that the im- 
mediate line of sewer pipe which discharged 
upon or near plaintifTs premises was a part 
of a system that accommodated a consider- 
able section of the city; and that the sewer- 
age from a large area was assembled by 
connecting pipe lines, which converged into 
the particular pipe line of which complaint 
was made. The dlsdiarge was in an arm of 
the river, which ran but very little, if any, 
water, except at certain seasons of the year, 
and at a point near to or upon the plalntlfTs 
premises. The velocity of the sewerage flow 
was diminished, after being discharged from 
the pipe line Into the arm of the river, from 
8 feet, in the pipe line, to 1.65 feet, per sec- 
ond. This difficulty was accentuated by 
boulders that were permitted to remain in 
the channel of the river bed, thus further 
obstructing the flow of sewerage after the 
same had been discharged from the pipe line 
proper. It was but 75 yards from the point 
where the mouth of the sewer discharged 
into this arm of the river to the main chan- 
nel. There was ample evidence to support 
the allegations of the plaintiff's bill touching 
the damage which she had suffered, and to 
support the Judgment of the trial court in 
that behalf, providing, of course, that the 
plaintiff was entitled to recover any damage, 
which the city disputes, upon the Uieory, ap- 
parently, that the city having a lawful right 
to construct the sewer, which was not de- 
nied, the resulting Inconvenience therefrom 
which the plaintiff suffered was damnum 
absque Injuria. This contention of the city 
seems to proceed upon the theory that every 
one else living in that immediate vicinity — 
1. e., the vicinity of the plaintiff's home — 
suffered the same Inconvenience, and, if the 
sewer pipe was carried on to the river prop- 
er, that there were people living along its 
bank where the deposits would then be made. 
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and that tliej would- suffer like damage; 
and, further, that to carry the pipe entirely 
beyond the habitable part of the city would 
occasion too- great an expense. Of course, 
every case of thla character must be deter- 
mined upon the facts and conditions which 
It presents, and we shall attempt to lay down 
no general rule governing such matters. W« 
expressly ruled in Pueblo v. Bradley, 128 
Pac. 888, that, under section 15 of article 2 
of our state Constitution, when It became 
necessary to Inflict damage upon private 
property in connection with public Improve- 
ments the public should make good the loss 
to the individual. It Is not necessary for 
us to set forth here or quote from the au- 
thorities which we there cited and comment- 
ed upon. 

[2] Technically, there may be some basis 
for criticising the pleadings and the Issues 
upon which the case was tiled, but the rec- 
ord indicates a disposition on the part of the 
trial judge to be entirely fair to both par- 
ties; and we are persuaded that his }udg- 
meAt, under the facts disclosed by all the evl- 
d«ice, fully satisfies the ends of justice, and 
that the same ought not to be disturbed for 
errors which in no manner affected jthe sub- 
stantial rights of the parties. 

Judgment affirmed. 



(23 Colo. App. 465) 

OLSON et aL t, MASrwOTH SHNINO & 
MILLING CO. 

(Court of Appeals of Colorado. Feb. 10. 
1913.) 

1. Appeal and Errob (| 267*)-^}t7E8TiOK8 
Rbviewable— Judgments— Exceptions. 

Under Seas. Laws lt)ll, p. 18, S 24, aa- 
tiiorizing the review of judgments, tboUKh no 
exception was saved thereto, and providing 
that it shall apply to all causes pending at the 
time of its adoption, the court may review a 
judgment, where an appeal was pending at the 
time of the adoption of the act, though no ex- 
ception was saved to it 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent^Dig. {$ 1447, 1463, 1572-1578, 
1581 ; Dec. Dig. J 2«7.*] 

2. Appeai. and Ekbob (| 1002*)— Verdict— 
Conclusiveness. 

A verdict on conSioting testimony and sus- 
tained by testimony will not be disturbed on 
appeal. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. §§ 3935-3037; Dec Dig. { 
1002.*] 

Error to District Court, San Miguel Coun- 
ty; Sprigg Sbackleford, Judge. 

Action by the Mammoth Mining & Milling 
Company against John B. Olson and anoth- 
er. There was a judgment for defendants, 
and plaintiff brings error. Affirmed. 

L. O. Klnlkln, of Telluride, for plaintiff In 
error. H. M. Hogg, of Cortez, and C. L. 
Watson, of Grand Junction, for defendants 
In error. 



CUNNINGHAM, P. J, On March 18, 1009, 
the defendant in error filed its action In the 
county court to recover a balance claimed to 
be due on the purchase price of an electric 
motor. After Issues Joined the case was 
tried In the county court, resniting In a Judg- 
ment in favor of the plaintiff for $261.21. 
Thereupon plaintiffs in error appealed their 
case to the district court, wberei again. Judg- 
ment went against them for a like amount, 
from which judgment this appeal is prose- 
cuted. There appears to be no question as 
to the amount of the Judgment, providing the 
plaintiffs in error -were liable at all, since 
the counsel stipulated or assented that the 
verdict, If a verdict was rendered in favor 
of the plaintiff below (defendant in error 
here), should be the same as that given in 
the county court By consent of counsel for 
the respective parties, the court Instructed 
the Jury orally ; neither party tendering any 
Instructions or saving any exceptions to the 
court's instructions. The record is singular- 
ly free from objections to the introduction 
of testimony, inasmuch as practically every 
question to which the plaintiffs in error ob- 
jected was withdrawn by counsel for de- 
fendant in error. 

[1] It is contended that we may not re- 
view the Judgment in this cause, because no 
exception was saved thereto. Since the 
briefs were filed in this case, the Legisla- 
ture has amended the law pertaining to ap- 
peals and writs of error, so that it is no 
longer necessary, in order to have a Judg- 
ment reviewed, to save an exception tiiere- 
to ; and in express terms this provision is 
made to apply to air causes pending at the 
time of the adoption of the same^ as well as 
to causes thereafter appealed from. See 
section 24, c 6, Session Laws 1911, p. 18. 

[2] The plaintiffs in error insist that they 
had never purchased the motor, but had orig- 
inally rented it from the defendant in error, 
and that thereafter the plaintiff in error Ol- 
son had individually purchased the imple- 
ment and paid therefor. The testimony was 
conflicting, but was amply sufllclent to sus- 
tain the verdict and Judgment rendered 
thereon; and the Judgment of the trial oourt 
will be affirmed. 

(23 Colo. App. 420) 
COLOBADO FUEL ft IRON CO. ▼. 
HAWKINS. 
(Court of Appeals of Colorado. Feb. 10, 1913.) 

1. Masteb and Servant (55 101, 102*)— Lia- 
bility FOB In JUBiES- Unsafe Placx to 
Work. 

An employer must exercise ordinary care 
to provide a reasonably safe place in which the 
employ^ may work, use diligence to keep it 
in a reasonably safe condition, and provide 
reasonably safe ways for passing to and from 
the place of labor. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. fS 1.35, 171, 174, 178, 178, 
180-184, 192; Dec. Dig. f§ 101, 102.»1 
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2. Mabtbb and Sebta^ (f{ 208, 217, 219*)--^ 
liiABiuTY roB iNjoTBiBa — I AsauMraoN of 
Risk. 

Au employ^ assames all the rieks naturally 
and reasonably incident to the sernce in which 
he engages, and those arising frbax defects 
<a imperfeotionB in the thing aboot which h^ is 
employed which are open and obvious, and 
which would have been known to him had he 
exercised ordinary care and diligence. 

[Ed. Note. — For other cases, see Master and 
Servant. Cent. Dig. fi 650, 674r-eOO, 610-624; 
Dec Dig. {i 206, 217, 21&*] 

3. Masteb and Skbvant (f 280*)— Actions 
SOB, Injubiis— Evidence— SuFFiciENCT. 

In an action for the death of an employ^ 
stmck and killed by an electric car in the 
blast fnrnace department of iron ind steel 
worka, evidence held to show that deceased 
knew of the conditions claimed to show negli- 
gence, and appreciated the danger therefrom, 
and hence that he assumed the risk. 

(Ed. Note. — For other cases, see Master and 
Servant, Cent. Dig. |i 981-986; Dec. Dig. { 
280.*] 

4. Mastkb and Sisvakt (| 224*)— IiIABIUTt 

n>B INJUBIKS— ASSTJMFTION or BiSE. 

Where a proprietor of iron and steel works 
provided a regular crossing on an electric rail- 
way at which a tumstile was placed, upon 
which was the warning, "Look out for the 
cars," an employ^, by voluntarily crossing at 
another place, which was more dangerous by 
reason of its situation and lack of warning, 
assumed the risk of injury, especially where 
it was not necemaiy for him to cross the track 
at all. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent. Dig. § 654; Dec Dig. | 224.*} 

5. Masteband Sebvant ({233*}— Contbibu- 
TOBT NEaLiQENCB— Choice or Wats. 

An employ^ in iron and steel works, struck 
and killed while crossing an electric railway 
track therein, was guilty of contributory neg- 
ligence as a matter of law, where, his work 
did not require him to cross the track. 

[Ed. Note. — For other cases, see Master and 
Servant. Cent Dig. §{ 681, 684-686, 701-T42; 
Dec Dig. { 233.*! 

6. CoNSTITtJTIONAI. LAW (| 70*)— J0DICUX 

Functions— Legibiatios. 

The courts can neither abrogate, nor per- 
mit juries to abrogate, the rule of assumed 
risk, since this would constitute legislation. 

[EJd. Note. — For other cases, see Constitu* 
tional Law. Cent. Dig. {{ 129-]i32, 137;. Vec 
Dig. I 70.*] 

Appeal from District Court, Pueblo Oonn- 
ty; C. S. Essex, Judge. 

Action by Qrace Hawking against the Colo- 
rado Fuel & Iron Company. Judgment for 
plaintiff, and defendant appeala Reversed 
and remanded. 

Devlne & Preston, of Pueblo, Fred Herring- 
ton and Cass B. Herrlngton, both of Den- 
ver, and H. C. Vldal, of Pueblo, for apiiel- 
lant J. C. Elwell, S. R. Durham, G. W. Ool- 
liiiR, and W. J. Kerr, all of Pueblo, for ap' 
pellee. 

KING, J. The plaintiff, Grace Hawkins, 
brought tbis action, as the widow of W. S. 
Hawkins, to recover damages for tbe death 
of her said husband, an employ^ of tbe Colo- 
rado Fuel & Iron Company, appellant here- 
in. Said Hawkins was struck and killed on 



tie "27th day of February, . 1907, by » car 
then operated by tbe defendaat company at 
its iron and steel worka at OPueblo, Colo. At 
the time of the injury he was foreman of- 
steam pipe fitters, and bis duties were con- 
fined to tbe blast furnace department. This 
department consisted of six furnaces, in coi»- 
nectlon with which was a system of bins con- 
taining ore, limerock fDir flux, and coke for 
fuel. This system of bins extended north aud 
south ton a distance of about 80 rods. At In- 
tervals cckrrespondlng with the locations of 
the six furnaces were "sldps'' or elevators, 
exttodlng from the bins and tbe railroad 
track hereinafter mentioned, upward a dis- 
tance of perhaps 100 feet, and used for car- 
rying ore, fiux, and fuel to tbe top of tbe 
blast furnaces. Tbe bins were elevated about 
nine feet from tbe ground, and supported by 
iron pillars about twelve feet apart At tbe 
base and on the west side of this system of 
bins, a line of track, consisting of steel rails 
and wooden ties, was constructed, upon wUcb 
was operated by said defendant company a 
car propelled by electricity, by means of an 
overhead trolley system. This car was called 
a "scale car," and was controlled and op- 
erated from the south end only. It contained 
a hopper or bin, which was filled from tbe 
several statlonaxy bins with ore, fuel, or flux, 
as might be needed, which was carried to and 
discharged Into tbe "skip," or elevator, to be 
elevated to the blast furnaces. It bad no 
fixed aabedule of time for running, but ran 
north or south, back and forth, as required 
in receiving and delivering tbe various ma- 
terials used for feeding the blast furnaces, 
and was In continuous operation day and 
night Tbe space underneath the bius and 
between the piUars supporting the same was 
not fenced off from the track, and employ^ 
could, and sometimes did, pass under tbe bins 
between tbe pillars and cross said track go- 
ing to or from their work, and this fact was 
known to tbe company. At various places 
along this system of bins the company bad 
constructed r^ular passageways for em- 
ployes, including steps leading from the low- 
er ground on tbe east up to (be railroad 
track, and in which. Immediately before en- 
tering upon tbe track, were placed turnstiles, 
upon which was painted In large letters, 
"Look out for the cars." One of these pas- 
sageways so arranged was situated about 25 
feet south from tbe skip to furnace D. The 
point wbere Hawkins was killed was about 
20 feet north of that skip. On that day he, 
and two pipe fitters under his direction, bad 
been engaged In repairing a pipe on the tres- 
tle of tbe skip leading to furnace D. While 
the car was engaged In discharging a load 
into this skip, Hawkins, tbe foreman, went 
east of tbe bins to a rigging bouse for some 
purpose not clearly indicated, and bis two 
assistants sat down on a sill opposite the 
skip and west of tbe track. Hawkins, In- 
stead of returning through tbe regular pas- 
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ngeway, climbed over a Btone wall 4 feet 
and 3 Inches blgh to the ground underneath 
the coke bins, and, traveling westward, step- 
ped onto the track from beneath these bins 
Just as the car, leaving the skip, passed the 
point at which he stepped upon the track. 
Hawkins was struck by the car, dragged 25 
or 80 feet, after which the car ran over his 
body. He was Instantly killed. The evidence 
farther shows that said Hawkins was a 
young man, 29 years of age, of more than 
ordinary intelligence ; that he had been work- 
ing for the defendant company as foreman of 
its steam pipe fitters, in and about said blast 
fnmace department, for the period of seven 
months prior to the accident ; tltat bis duties 
called him to work at different places, from 
time to time, throughout said department, as 
necessity might require, and that he had fre- 
quently passed and repassed over and across 
the tracks mentioned, and in and about the 
ore bins and through the regular passage- 
ways mentioned, as well as through and be- 
tween the pillars where there were no pas- 
sageways provided ; that he knew of the op- 
eration of the said car, and its structure and 
manner of operation, and the construction 
of the works, which had been the same dur- 
ing all the time of his employment and for 
a number of years prior thereto; that at 
the time of the accident he was seen by his 
assistants returning from the rigging bouse 
between the pillars and under the coke bins, 
which differed from the ore bins in that 
they were provided with dust pockets and 
spouts extending much nearer to the ground 
than the bottoms of the ore bins. He had a 
coil of rope around his shoulder and was 
walking with his eyes to the ground, appar- 
ently in ignorance of the approaching car. 
His assistants, seeing him about to step upon 
the track In front of the moving car, shouted 
a warning, which he did not heed and ap- 
parently did not hear. There was much 
noise, caused by the blast furnaces and es- 
caping steam. The two employfis, assistants 
of deceased, testified that they were well 
acquainted with all of the conditions of con- 
struction and operation of the blast furnace 
department; that they knew the risk and 
danger of crossing the track, and seldom. If 
ever, did so without stopping and looking 
for a car, and knew that if they entered up- 
on the track without such precaution, they 
were taking their own chances, and that they 
appreciated such risk. It appears that the 
person operating the scale car with the con- 
troller on the south end could see persons 
upon the track, or entering thereon, a dis- 
tance of perhaps 50 feet north from where 
he stood, but because of the hopper and con- 
struction of the car, he could not have seen 
deceased stepping upon the track at the point 
where he was killed. 

The complaint charges generally that the 
defendant was guilty of negligence in failing 
to provide a reasonably safe place in which 
the said Hawkins was to perform his duty, 



and specifically states the negligent acts to 
consist: (1) Of operating the said trolley 
system In combination with the location of 
said bins and passageways; (2) in negligent- 
ly failing to equip said ore car so that It 
could be operated from either end, so that 
the motorman could observe the danger to 
which the company's employes were subject- 
ed in attempting to cross the track; (3) in 
not equipping said car with a fender which. 
It is alleged, would have been a protection 
to the said Hawkins, and would have pre- 
vented the injury; (4) In operating the sys- 
tem without fencing off and preventing the 
use of all passageways, except the one ad* 
Jacent to the skip where the car usually 
stopped; (5) in not fencing off all of said 
passageways and adopting some regular cross- 
ing, and placing therein an electric bell to 
warn employfe^ of the approach of the car; 
or (6) in not stationing a watchman at some 
regular crossing whose duty it would be to 
warn the employes, and especially the said 
Hawkins, of the danger of the approaching 
car. Plaintiff further alleges that all of said 
particular acts of negligence combined and 
concurred In causing the injury and in ren- 
dering the place, where the said Hawkins 
was called upon to perform his labor, danger- 
ous and unsafe, and alleges that all of these 
things were well known to the defendant 
company long prior to the Injury. It is not 
alleged that the conditions were not well 
known to the said Hawkins, but the com- 
plaint does allege that in the discharge of 
his duties he was compelled to pass and re- 
pass over said track, and "was wholly igno- 
rant and unconscious of the extreme dangers 
to which he was being subjected In crossing 
said track." 

The defendant answered, admitting that 
the said Hawkins was an employ^ of the de- 
fendant company, and was struck and killed 
by an electrically propelled car, just as he 
stepped upon the track on which it ran, and 
denying all other allegations of the com- 
plaint, and for further defenses alleged that 
said Hawkins was guilty of contributory 
negUgenee, the proximate cause of the acci- 
dent, and that the said Hawkins, at and be- 
fore the happening of the accident, Icnew, or 
in the exercise of ordinary care should hiave 
known, of the alleged negligence of the de- 
fendant complained of, and of all the facts, 
circumstances, and conditions, and of the 
risks and dangers incident to Ills labor under 
such circumstances and conditions, and vol- 
untarily assumed such risks and dangers. 
Other defenses alleged are not necessary to 
consider. The new matter of defense was 
put in issue by reply. The jury returned a 
verdict for the plaintiff in the sum of $!,• 
500, upon which judgment was entered, from 
which defendant appealed. 

We think some of the exceptions to the in- 
structions given by the court are well taken ; 
but because of the view we take of the case, 
as hereinafter expressed, It will be unnec- 
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essary to call attention spedflcaUy to any of 
the many specifications of error. The cause 
was submitted to the Jury with Instructions 
Stenerally to determine: First, whether the 
defendant was negligent In Its duty toward 
said Hawkins In falling to provide for blm a 
reamnably safe place In which to perform 
his work ; second, whether said Hawkins as- 
sumed the risk of bis employment; third, 
whether he was pillty of contributory neg- 
ligence. 

The facts in the case are undisputed. 
.\1I the evidence introduced was that upon 
the imrt of the plaintiff, with the exception 
of proof as to the correctness of the model 
of that portion of the system of bins and 
track at or near which the accident occur- 
red. Nor is there conflict in the testimony 
of plaintiff, except the slight difference which 
usually appears In the testimony of different 
witnesses truthfully relating their under- 
standing of occurrences witnessed by them. 
Therefore, the consideration of the case Is 
upon undisputed facts and Inferences to lie 
de<luced therefrom, and this court must de- 
termine whether, from such undisputed facts 
and the inferences legitimately deduclhle 
therefrom, the verdict and judgment can be 
sustained. 

1. Upon the question of the sufficiency of 
the evidence to sustain the finding of the 
Jury that the defendant was negligent, in 
that it failed to provide for the said Haw- 
kins a reasonably safe place in which to per- 
form his labor, we need express no deflnUe 
conclusion, for the reason that, conceding, 
but not deciding, that in some of the matters 
speciflcfllly charged as negligence upon the 
part of the defendant, or In the combination 
or concurrence of all the conditions therein 
specified as negligence, the evidence was 
sufficient to show a default by the defendant 
In Its duty toward the deceased in providing 
for him a reasonably safe place In which to 
perform his labor, nevertheless, we think the 
undisputed facts, and all l^ltlmate Infer- 
ences to he drawn therefrom, clearly estab- 
lish an assumption of the risk by d(>ce!ised, 
and contributory negligence upon his i)art 
which was the proximate cause of the In- 
Jury resulting in his death, and without 
which the accident would not have ocmrred. 
We ihlnk it proper to state, however, that 
In our opinion there Is grave doubt as to 
the snffldency of the evidence to support the 
verdict upon the charge of defendant's ac- 
tionable negligence resulting In Injury to de- 
ceased, in the absence of any other defense 
than the general denial of negligence. 

[1] No question is made as to the conten- 
tion that the employer must exercise ordina- 
ry care to provide a reasonably safe place in 
which the employe may perform the serrtces 
required of him. and that it Is its duty to 
Ufe diligence to keep its place in a reasona- 
bly safe condition, so that the servant may 
not be exposed to unnecessary risk, and that 



such duty extends to the provision of rea- 
sonably safe ways for passing to and from 
the place of labor (Gregorlc v. Percy-La 
Salle M. & P. Co. fSup.] 122 Pac. T85), and 
that such was the duty of the defendant in 
this case. That such is the law In tbl» 
state Is established by an unbroken line of 
decisions, a brief rfsnm6 of which Is given 
by Walllag, Judse, In Great Western Sugar 
Co. et al. V. Parker, 22 Colo. App. 18, 33, 
123 Pac. 670. 

in 2. There is no necessity of going be- 
yond the decisions of our own courts to as- 
certain the law of assumed risk applicable 
to the circumstances of the present case. It 
has been repeatedly and uniformly held that 
an employe assumes all the risks naturally 
and reastmably incident to the service in 
which he engages, and those arising from 
defects or imperfections in the thing about 
which he Is employed which are open and 
obvious, and which would have been known 
to him hiid he exercised ordinary care and 
diligence. By voluntarily continuing In the 
service with knowledge, or means of knowl- 
etlge, eqnal to his employer's of any defect 
in the appliances or the machinery used 
without objection, or promise on the part of 
the employer to remedy the defect, the em- 
ploye assumes all the consequences that re- 
sult from such defect, and waives the right 
to recover for any injury caused thereby. 
OeTiver Tramwny Co. v. Nesblt, 22 Colo. 408, 
4.") Pac. 40.5; Kent Mfg. Co. v. Zimmerman, 
48 Colo. 388, 400, 110 Pac. 187; Wells v. Coe, 
9 Colo. 150, 11 Pac. 50 ; Great Western Sug- 
ar Co. et al. V. Parker, supra; Colorado 
Springs Gazette Co. v. Simmons, 22 Colo. 
App. 303, 123 Pac. 9C8 ; Gregorlc v. Percy-La 
Salle M. & P. Co., sui)ra. 

[3, 4] The evidence In this case clearly 
shows that all the conditions complained of, 
whether defective or otherwise, were per- 
manent and had been the same during the 
entire seven months of Hawkins' service, 
and that they were open and obvious; that 
the deccase<l hnd every opimrtunlty to ob- 
serve these conditions, and was thoroughly 
acquainted with thorn. Counsel for apt)ellee 
admits that the alleged defective con.^truc- 
tion of the car, and faihire to fence off all 
pas.sageways but one, or to keep a wiitch- 
nian, or provide an electric bell, were obvious 
to any intelligent person, and well known to 
deceased, but Insists that It is not shown, 
and cannot l>e a.ssumed. that Hawkins appre- 
hende<l or appreciated the danger. The tes- 
timony shows that his coemploy^s. In posi- 
tions subordinate to his, and under his di- 
rection, understood, appreciated, and guard- 
ed against the risk and danger. The danger 
was as oi)en and obvious to ordinary Intelli- 
gence and prudence as the conditions them- 
selves, and we think It not only a reasona- 
ble, but a necessary, presumption that the 
deceased, who was shown to be a person of 
more than ordinary inteiligence, not only 
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knew all the conditions, but appreciated' the 
danger and risk occasioned thereby. Fur- 
thermore, It clearly appears that a regular 
crossing had been provided In which a turn- 
stile wis placed, which was Itself a warning, 
and upon which was placed a constant warn- 
ing. By declining to use this passageway, 
and voluntarily adopting another and more 
dangerous one by reason of its situation and 
lack of warning, he clearly assumed the risk. 
[5] 3. Upon the question of the contribu- 
tory negligence of the deceased, and that 
such was the proziinate cause of his in- 
jury, without which it would not have oc- 
curred, the evidence seems to be full and 
dear and the conclusion Irresistible We 
are not unmindful of the well-recognized 
rule, clearly stated and applied by Mr. Jus- 
tice Blliott in Lord v. Pueblo Smelting & 
fiefinlng Co., 12 Colo. 390, 21 Pac. 148, that 
if the evidence be contradictory in any sub- 
stantial matter upon the question of con- 
tributory negligence, or, when there is any 
conflict in the .testimony bearing upon that 
subject, or the determination of the ques- 
tion depends upon the Inferences to be drawn 
from a variety of facts and circumstances in 
the consideration of which there is room for 
a substantial difference of opinion between 
lutelUgeut and upright men, then the ques- 
tion should be submitted to the Jury under 
proper instructions. But in this case, as has 
been said, there is no conflict in the evidence 
nor dispute as to the facts, and we are con- 
vinced that, upon the inferences to be drawn 
from the facts and circumstances in evi- 
dence, there is not room for a substantial 
difference of opinion, and that from such 
facts, circumstances, and inferences, if the 
Jury had understood and observed the in- 
structions of the court. It must necessarily 
have found that the negligence of the deceas- 
ed not only contributed to, but in every sub- 
stantial sense was the sole cause of, his 
injury. lie was in the employ of the de- 
fendant as overseer of workmen. He was 
familiar with the premises where, and the 
construction and operation of the machin- 
ery by which, he was injured. He knew that 
the car was being employed, according to 
the usual custom at the time and place of 
the accident, in receiving and unloading 
materials for the furnaces. He understood 
that there was a definite and certain pas- 
sageway provided for the use of employes 
in crossing the track. Under the circum- 
stances shown, to attempt to cross the track 
at the point where he was injured was a 
perilous undertaking, and we must presume 
that he was aware of the danger. As was 
said in Lord v. Pueblo Smelting & Beflnlng 
Co., supra: "It was broad daylight, and he 
was acting under no command or direction 
of any Superior. Even if defendant's failure 
to provide a safe passageway for its em- 
ployes from one part of the works to an- 
other was a neglect of duty, the plaintiff 



knew of such neglect, and voluntarily re- 
mained in the service of the defendant with- 
out any promise on Its part to remedy the 
same." Furthermore, we have discovered 
nothing In the evidence which shows, or 
even suggests, the necessity for deceased 
to cross the track at the time and place of 
the injury. The skip which he had been en- 
gaged in repairing was wholly on the east- 
ern side of the track, and when returning 
from the rigging house to his work he was 
upon the same side of the track, and the 
evidence seems to conclusively show that 
from the direction in which be came he could 
readily have reached the place of work with- 
out crossing or entering upon the track; 
and for these reasons we are strengthened 
in the conviction of the correctness of our 
conclusion, both as to the assumption of 
risk by, and the contributory negligence of, 
the deceased. 

[6] The tendency of modern thought is, we 
believe, that the public welfare demands a 
modification, or perhaps an abrogation, of 
the rule of assumed risk in hazardous Indus- 
trial occupations. This growing sentiment 
is being crystallized into law by the Legisla- 
tures of many of the states. With it we are 
In full accord, and believe such legislation 
wise, both for employer and employ^, and 
for the state which Is always and most vi- 
tally interested. But under the law as we 
find it, and as settled by the courts of ap- 
peal of this state from the earliest declara- 
tion down to the present time, this court 
has no right to abrogate the rule, for such 
would be judicial legislation, nor to permit 
a Jury to abrogate it by returning a verdict 
obviously against the evidence and the in- 
structions of the court The trial court 
should have set aside the verdict Believing 
that no good will result from a new trial, 
as, under the evidence, no verdict against 
the defendant could be sustained, the Judg- 
ment appealed from will be reversed, and 
the cause remanded to the district court with 
directions to dismiss the same. 

Beversed and remanded. 



HEXnillK, County Treasurer, et at T. 
ACOllN (JOLl) MINING CO. et aL 

(Court of Appeals of Colorado. Feb. 10, 1913.) 

1. JuDOMENT (5 704*)— Persons Concluded 
— CoDEFENDANTS— County. 

Where, in a proceeding against county 
officers to enjoin the execution of tax deeds, 
the tax certitioate holders were made defend- 
ants, and allowed default judsmeut to go 
asaiust them without cxoeption or appeal, but 
the plaintifTs acknowiedtred some liability, on 
appeal by the treasurer and the county com- 
rai-ssioners, the default will not be held biudinK 
on tax rcrtificates bid iu by the county, al- 
thoush it did not except or appeal as a tax cer- 
tlRrate holder. 

[Kd. Note. — For other cases, see Judgment, 
Cent. Dig. § 1220; Dec. Dig. § 704.*] 



*For other cases see same topic and aectloo NUMBER in Dec. Dig. & Am. Dig. Ke]r-Na. Series ft Rep'r Indexes 

Digitized by VjOOQ IC 



Cola) 



HENDBIB T. ACM>IU(7 OOLD kiNINO CO. 



16 



2. Tazatioh (I 610*)— EhtCEBsiVE VAitrATiON 
— Tender— Inteesst—Pknalties. 

In a proceedins to enjoin the collection of 
t&xes on thu gronnd of excessive valuation, al- 
thougli judgment is for the taxpayer, he is not 
relieved from tenderinj; the amount of tax real- 
ly due on the ground that all the data upon 
which the ascertainment of valuations could be 
baaed 'was in the hands of the assessor, and he 
ia liable for interest and penalties. 

[Ed. Note.— For other cases, see Taxation, 
Dec. Dig. i 610.*] 

Appeal from District Court, £1 Paso Coun- 
ty; J. W. Sbeafor, Judge. 

Proceedings by the Acorn Odd Mining 
Company and others to enjoin Harry Hen- 
drie. Treasurer of Teller county, and others, 
from collecting taxes. Judgment for plain- 
tilTs, and defendants appeal. Reversed. 

See, also, 22 Colo. App. 417, 125 Pac 542. 

Tnlly Scott, Of Denver, C. P. Nevitt, of 
Cripple Creek, and Thomas, Brjant & Mal- 
bum, of Denver, for appellants. Hildreth 
Frost, of Colorado Springs, and Schuyler & 
Schuyler, of Denver, for appellees. 

CUNNINGHAM, P. J. The contest In- 
Yolved in this appeal grew out of the as- 
sessment of certain nonproductive mining 
claims in Teller county for the year 1900, 
and the sale thereof for overdue taxes. A 
large niunber of owners of nonproductive 
properties, including the defendants In er- 
ror In this case, numberlug upwards of 250, 
in December, 1900, filed their petitions un- 
der the provisions of section 3839, M. A. S., 
to the county commissioners, asking for re- 
lief from what they claimed to be unjust, 
unequal, and - unlawful assessments. The 
complaint of the mlneowners went to the 
qneation of valuation, which they contended 
was unjust. These petitions were heard 
and denied by the county commissioners. 
The petitioning mlneowners, including these 
defendants in error, thereupon stipulated 
with the county commissioners to allow four 
of said petitioners, to wit, the Anaconda 
Mining Company, the Hart Mining Company, 
the Moon Anchor Mining Company, and the 
Pilgrim Consolidated Mining Company, to 
appeal to the district court under the stat- 
nte^ and that said four cases so appealed 
should be deemed test cases for the puiijose 
of finally determining the rights of all the 
petitioners, including the defendants In er- 
ror, and that upon the final decision in said 
cases by the courts and the certification 
thereof to the board the assessments and 
taxes of all the petitioners should be ad- 
justed in accordance with such final de- 
termination. The appeal as to the four cases 
was thereupon perfected and came to trial 
in the district court of Teller ' county la 
March, 1901. The Anaconda Company, how- 
ever, having made a settlement or adjust' 
molt of its dlfflcnUles, dropped out of the 
litigation, and ' the other three became the 



test cases nnder the agreemintJ The dfs- 

trict court heard these cases on appeal, and 
Judgment was rendered by It against the 
petitioners and for the county. Thereupon 
an appeal was taken to the Supreme Court, 
which was dismissed on the ground that the . 
Supreme Court was without Jurisdiction. 
The action of the Supreme Court In the mat- 
ter of the appeal is reported in 32 Colo. 
334, 76 Pac. 364. All three of the cases were 
consolidated, and for convenience are refer- 
red to as the Pilgrim Case. 

In the Pilgrim Case, supra, the Supreme 
Court made a very full statement of many 
of the facts, which makes It unnecessary for 
us to incumber the record here by their 
repetition. Thereafter — ^1. e., after the dis- 
missal of the appeal by the Supreme Court 
— a writ of error was sued out of the for- 
mer Court of Appeals, which latter court 
held that the Judgment of the district court 
vras' final because rendered In a special stat- 
utory proceeding which did not provide for 
a review. See Pilgrim Consolidated Mining 
Comiiany v. Board of County Commissioners 
of Teller County, 20 Colo. App. 811, 78 Pac. 
017. In the meantime, while the cases were 
pending in the Supreme Court and the Court 
of AiHienls, the county treasurer caused, the 
property of the defendants in error to be 
sold for taxes, and by the time the cases 
were finally determined in the court of ap- 
peals the time for redeeming from the tax 
sales lacked but a few days of having ex- 
pired. Thereupon the defendants in o'ror 
here (who were parties to the original stii>- 
ulatlon hereinbefore referred to, but not the 
four companies who actually took the appeal 
from the ruling of the commissioners and 
prosecuted the litigation through all tke 
courts) brought this equitable action In the 
district court against the county treasurer 
for the purpose of restraining him from is- 
suing tax deeds on their property. The dis- 
trict court first Issued a temporary restrain- 
ing order, and later a temporary Injunction, 
which was finally made permanent. The 
final decree of the district court from which 
this ai^)eal is prosecuted adjudged null and 
void and of no effect the tajEes assessed 
against defendants In error's property, and 
decreed all the proceedings under the assess- 
ments for that year, in so far as the same 
affected the properlar of the defendants In 
error, void and illegal, and perpetually en- 
Joined the treasurer from making, executing, 
issuing, or delivering any tax deeds to the 
property of the defendants in error, and 
restrained the county treasurer and the 
county commissioners, who, during the liti- 
gation, had been made parties defendant to 
the proceeding, from in any manner enforc- 
ing or seeldng to enforce the payment of 
the taxes levied upon tha defendants in er- 
ror's property for the year 1900. On ,mo- 
tl<m of the county treasurer filed after his 
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appearance had been entered, the holders of 
the tax certificates were brought in and made 
parties defendant. No appearance was ever 
made by these holders of the tax certificates 
so brought in, and before the final hearing 
they were defaulted, and a decree perpetual- 
ly enjoining and restraining them from pro- 
curing or seelilng to procure from the coun- 
ty treasurer the issuance of any tax deed 
or deeds for the property named in their 
certificates of sale was entered. These tax 
certificate holders were further ordered to 
forthwith surrender to the cleric of the court 
for cancellation their certificates of sale, and 
the clerk of the court is by the decree or- 
dered, upon their surrender, to mark same: 
"Canceled by the Judgment of the district 
court of El Paso county." No exception was 
ever saved to this decree entered as by de- 
fault against the tax certificate holders, and 
no appeal was ever prayed from it, hence 
none of the tax certificate holders are par- 
ties to this appeal, unless it Is the county. 

It will be seen from the foregoing that by 
the decree of the district court the mine- 
owners interested in this case were entirely 
relieved from the payment of any taxes 
whatever on their property for the year 
leOO, and this notwithstanding that In their 
bill filed In this cause they "offer to pay any 
amount of taxes now or hereafter found to 
be due by this lionorable court or n-bich 
may hereafter be assessed against the said 
property by the proiier official of said county 
for the taxes of said year 1900." The peti- 
tioners plead In their, bill as an excuse for 
not having made tender of any taxes due on 
their property "that it is impossible for 
your petitioners to estimate or ascertain 
what would have been the valuation assessed 
against the property of your petitioners for 
revenue purposes for the year 1900 In said 
county, had the assessor proceeded in said 
year in the manner provided by statute, 
• • • but the information and data upon 
which the estimation could be made are 
within the possession of the assessor and 
taxing board and officers of the county of 
Teller." Nowhere in their bill do the plain- 
tiffs negative their liability for taxes, but, 
on the contrary, It will be seen from the 
quotation Just made therefrom that they 
practically admit such liability. 

The case was submitted ui)on an agreed 
statement of facts; hence the contentions 
urged here by opposing counsel present pure- 
ly questions of law. Many intricate and ex- 
tremely difficult questions are brought for- 
ward on bdialf of tl»e respective parties and 
debated with rare skill, evincing great learn- 
ing and much research. If this case were 
permitted to turn upon technicalities, we 
should experience great difficulty in deter- 
mining to which of the contending parties 
victory should be awarded. For Instance, a 
literal interpretation of the stipulation en- 
tered into by the four mining comi)anles who 



prosecuted their appeal from Uie findings of 
the county commissioners, which stipulation 
it is conceded was entered Into on behalf of 
Uiese defendants In error as well, might war> 
rant a ruling that the defendants in error 
were precluded by the Judgment of the dis- 
trict court from further litigating the ques- 
tions presented In this case. This upon the 
theory that their appeal having been dis- 
missed by the Supreme Court, and their writ 
of error sharing a similar fate In the court 
of appeals, the judgment of the district court 
against them became and was final. On the 
other hand, It is plausibly urged by the de- 
fendants In error that the county having 
sold their property at tax sale, and thereby 
realized the money which It claimed to be 
due for the delinquent taxes, and the holders 
of the tax certificates issued by the county 
treasurer having suffered Judgment to go 
against them by default, no practical relief 
of any liind whatsoever can be obtained by 
plaintiffs in error through a reversal of the 
decree of the lower court entered herein, and 
that, for this reason, this appeal presents ft 
moot question. 

[1] It appears from the records in this case 
that at the tax sale the county bid in a con- 
siderable portion of the property here In- 
volved, and that the county holds these tax 
certificates. Hence, It is apparent that upon 
these particular properties the county has 
received nothing by way of taxes for the 
year 1900, and we are disposed to tlilnic from 
an examination of the entire record that the 
default against the holders of the tax cer- 
tificates and the decree entered thereon does 
not properly Include the county, and should 
not control It. It is not at all difficult to 
discover from the history of this litigation, 
which has been prolonged over more than a 
dozen long and weary years, three facts that 
stand forth prominently, namely: (a) That 
the mining companies here involved ought to 
have paid to the county for the year 1900 a 
Just tax ; (b) that by the decree of the dis- 
trict court they have been relieved from pay- 
ing any tax whatever for that year ; and (c) 
that the valuation put upon their property 
by the assessor, and the tax levied thereon, 
by reason of such unjust valuation, has been 
held by the Supreme Court In the Pilgrim 
Case to be grossly unjust. It may l>e said. 
Indeed, it is contended by defendants, that 
the ruling of the Supreme Court In the Pil- 
grim Case Is not binding. Inasmuch as that 
court finally held that It was vrithout Juris- 
diction to consider the questions presented 
to It. But we find that the opinion in that 
case has been quoted and followed by our 
Supreme Court in Foster v. Hart Consolidat- 
ed Mining Co. (Sup.) 122 Pac. 53. The ends 
of Justice ^U, in our Judgment, be best sub- 
served by a reversal of the decree of the dis- 
trict court rendered in this case, and the re- 
manding of the case with Instructions to that 
court, upon the application of either of the 
parties hereto, to talce such further proceed- 
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tags as may be necessary to ascertain tbe 
Just liabilities of the defendants in error to 
the county for taxes for tbe year 1900, 
limited, however, to the properties. bid in by 
the county at the tax sale the following year, 
such proceedings to be la conformity with 
tbe Tlewa expressed by the Supreme Ooiirt 
In the case of Pilgrim Consolidated Mining 
Oompany v. Board of Ooonty Commissioners 
of Teller County, 32 Colo. 384, 76 Pac. 364, 
touching the question of valuation. 

[2] M'e are not favorably Impressed with 
the contention of the defendants in error 
that they were In the circumstances of this 
case relieved from making a tender of any 
sum whatsoever before bringing this action. 
The only Justification attempted to be plead 
by the defendants in error for their failure 
to make tender of the amount of taxes just- 
ly due is that it was Impossible for them to 
"estimate or ascertain wbat would have been 
tbe valuation assessed against the property 
of yonr petitioners for revenue purposes for 
tbe year 1900 had tbe assessor proceeded in 
said year in the manner provided by stat- 
ute." This allegation does not comport with 
other portions of the bill, wherein tbe de- 
fendants in error make allegations Indicat- 
ing a very thorough knowledge of the correct 
valuations upon raining proi)ertle8 similar to 
their own In practically every mining county 
in the state. Furthermore, it Is alleged by 
the defendants in error that "tbe informa- 
tion and data upon which such ascertain- 
ment [meaning the ascertainment of valua- 
tions] could be made are within the posses- 
sion of the assessor and taxing board and 
officers of the county of Teller." It must, 
therefore, be presumed that the appellees. 
If they had made proper effort so to do, 
could have had access to this data In the 
possession of the public officials of Teller 
county. In Walsh v. Sprankle, 21 Colo. App. 
129, 121 Pac. 931, we ruled that in an action 
to enjoin the collection of taxes upon the 
ground of excessive and oppressive valuation 
the complaint must allege a tender of such 
part of the tax as it admitted, and we there 
held that the complaint, having failed to so 
allege, was bad on demurrer. It is true that 
no spetlflc amount of tax Is admitted in this 
case to be due, but a liability is In effect 
admitted, and it is apparent that the amount 
of that liability, even granting the theory of 
plaintiffs to be the correct one, was capable 
of ascertainment. Therefore, they should be 
required to pay the interest and other penal- 
ties provided by the statutes of this state 
governing delinquent taxes upon whatever 
sum It may ullliuately be determined they 
should have paid to tbe county for the taxes 
of 1900 upon the properties which the coun- 
ty was obliged to bid In at the tax sale. 

Tbe decree rendered by the district court 
against tbe holders of the tax certificates 
will not be disturbed, except as the same 



may apply, if It does apply, bv tbe rU^ts of 
the county of Teller. 

The Judgment of the district court is re- 
versed and remanded for further proceed- 
ings In conformity with tbe views herein ex- 
pressed. 

ileversed and remanded. 



DUnST V. HAENNI et al 
(Court of Appeals of Colorado. Feb. 10, 1913.) 

1. APFKAL and KBBOR (§ 77*)— APPJBAt TBOU 

I'BOBATE— Final Juuument. 

Petitioners filed a petition requiring de- 
fendant administrator to show cause why he 
should not inventory a certain note executed 
by him to the decedent as a part of the estate. 
The administrator answered individually, de- 
nying liability on the note and claiming that 
it had never been delivered. The court ordered 
that defendant administrator file an additional 
inventory, including the note and any other 
property that might have come into his hands 
belonging to tire estate. Held, that such order 
was not a mere interlocutory one against the 
defendant in his representative capacity, but 
was a final order against him personally, and 
was therefore appealable to the district court, 
under Kev. St 1908, f 7254, providing that 
from all final judgments in probate appeals 
shall lie to the district court, and from there, 
to the Court of Appeals or Supreme Court. 

[Ed, Note.— For other cases, see Appeal and 
Krror, Cent Dig. $$ 444-463; Dec. Dig. | 
77.*] 

2. Executors and Adiunibtbatobs (g 85*)— 

DiSCOVBBY of ASSBl'S— PaOBATE PlU>CKW>-> 
INQ— JUBISDICTION. 

Itev. St. 1908, § 7253, provides, on com- 
plaint to tbe county court that any person has 
in bis possession an; claim or demand of tlie 
decedent, the court may examine him with ref- 
erence to the complaint; and, if he refuses to 
appear and answer, the court may commit him 
until he submits to the order of the court. 
Held, that such section did not confer on the 
county court sitting in probate jurisdiction of 
a petition to compel an administrator to inven- 
tory a note and deed of trust claimed to have 
been executed by him to the decedent as a part 
of the assets of the estate ; the proper proceed- 
ing after discovery of the note and deed of 
trust, if denied by the administrator, being to 
appoint some person to take charge of the same 
and enter action in a court of competent )■• 
risdiction against the administrator. 

[Ed. Note. — For other cases, see Executors 
and Administrators. Cent Dig. §§ 323, 339- 
358; Dec. Dig. § 85.*] 

Cunningham, P. 3., dissenting. 

Appeal from District Court, Chaffee Coun- 
ty; Lee Champion, Judge. 

Petition by Elizabeth Haennl and others. In 
tbe county court sitting In probate, to compel 
Gabe Durst, as administrator of the estate 
of John Haenni, deceased, to inventory a 
certain note payable to Haenni and executed 
by Durst. From a Judgment of the district 
court, dismissing an appeal from an order in 
favor of petitioners. Durst appeals. Re- 
versed, with directions. 

O. K. Hartensteln, of Buena Tlsta, for ap- 
pellant Charles J. Munz and Murray & In- 
gersoU, aU of Denver, for appellees. 
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MORGAN, T. Appeal ft'om a judgment of 
a district court, dismissing an appeal from a 
Judgment of a county court, sitting in pro- 
bate, entered upon a petition by certain per- 
sons Interested in the estate of John Haennl, 
deceased, requesting tliat the administrator 
and anotber be ordered to sUow cause why 
the administrator should not inventory a cer- 
tain promissory note payable to Haennl and 
signed by Durst prior to Haenni's death, 
which Durst, as administrator, had not list- 
ed tn his Inventory. The Judgment and or- 
der favored the petitioners, and Durst ai>- 
pealed to the district court, and this appeal 
by him Is from the Judgment of the district 
court. 

The petition states that G. K. Hartensteln 
has the note, oiul a duly recorded deed of 
trust given to secure it, in his possession, 'ex- 
ecuted by one Gabe Durst," and "that your 
petitioners are informed and believe that 
such note and deed of trust are the proper- 
ty of the estate of the deceased, and are 
evidence of an Indebtedness of the said Gabe 
Durst to the estate of the said deceased 
* * * for funds loaned and advanced by 
said John Haennl to said Gabe Durst" A 
citation was Issued thereupon to Hartensteln 
and Durst. The former answered by turning 
over to the court the note and deed of trust. 
Durst answered in writing, as respondent, 
denying the petition, and stating that "he 
denies that the said note mentioned in the 
said petition is a part of the assets of the 
estate of the said John Haennl, deceased, 
and denies that the said estate has any in- 
terest, right, or title to said note or in the 
said trust deed In said petition mention3d 
and described." He states, further, that ihe 
note and deed of trust were never delivered, 
but were left in the possession of Harten- 
steln, his attorney, to deliver to Haennl as 
soon as a loan was concluded that Haennl 
was negotiating to Durst, and that the loan 
had been abandoned. This answer was en- 
tiUed: "In the Matter of the Estate of John 
Haennl, Deceased. Answer of Gabe Durst, 
Respondent." It is signed, "Gabe Durst, Re- 
spondent," and verified by him as an Indi- 
vidual. The jietltioners replied, denying all 
new matters set up in the answer. The 
county court heard the testimony on the Is- 
snes thus Joined. The petitioners inlruduced 
in evidence the note and deed of trust and 
other testimony concerning the recording of 
the deed of trust The respondent Durst, 
introduced considerable evidence to prove the 
facts stated In his answer. The court, there- 
upon, entered the Judgment and order from 
which Durst, the administrator, appealed to 
the district court under section 7254, Rev. 
Stat, which Is substantially as follows: "All 
questions of law and fact, relating to pro- 
bate matters or arising in proceedings under 
this act. In any county, shall be determined 
by the county court of such county, and from 
any and all final judgments or' decrees upon 
any. such questions, appeals or writs of cer-. 



tiorarl shall He to the district conrt of ttie 
same county, and from the district court to 
the Ciourt of Appeals or Supreme Court" 

ri] Now, If the Judgment of the county 
conrt appealed from Is a final Judgment, as 
contemplated by this statute, the Judgment of 
the district court should be reversed, other- 
wise affirmed. To determine this question It 
Is necessary to examine the Judgment of 
the county court, together with the petition, 
the answer, and the r^ly, upon whidi It 
is based. 

The Judgment and order are substantially 
as follows: "Citations having been hereto- 
fore Issued In this matter as prayed in said 
petition, directed to Gabe Durst and G. K. 
Hartensteln, Esq., bis attorney, requiring 
them to appear in open court and show cause 
why the prayer of said petitioners should 
not be granted and allowed, * * * and 
the court having duly considered the testi- 
mony adduced, both oral and documentary, 
and the arguments of counsel heretofore sub- 
mitted, and carefully and fully examined the 
written briefs filed In this matter, and being 
now well and fully advised in the premises, 
doth find as follows: That it appears • • • 
the administrator has failed to list in the In- 
ventory filed herein, as the property of the 
estate of said John Haennl, deceased, one 
certain promissory note, • • * secured by 
deed of trust duly recorded as above shown 
and set forth. Therefore it Is ordered by the 
court that said petition be, and the same 
hereby Is, sustained, and Gabe Durst, admin- 
istrator, • • • Is required to file an ad- 
ditional or amended Inventory Including the 
property last above named and specified, and 
any and all other property that may have 
come Into his hands belonging to said es- 
tate." 

Section 7253, Rev. Stat, under which the 
proceeding arose, Is substantially as follows: 
"If any person Interested In the estate of any 
deceased person complains to the county 
court in writing that any person • » • 
has in his possession or knowledge • • • 
any claim or demand * • * of the de- 
ceased, the said county court may cite such 
person to appear before it and may examine 
hhu on oath upon the matter of such com- 
plaint If the person cited refuses to appear 
and submit to such examination or to answer 
such interrogatories as may be put to him 
touching the matter of such complaint, the 
court may, by warrant for that purpose, com- 
mit him to the common jail of the county, 
there to remain in close custody until he 
submits to the order of the court" 

When the appeal from the county court 
reached the district court. It was dismissed, 
and the judjfment of the county court was 
thereby left undisturbed. The district court 
dismissed the appeal for the reason that the 
order appealed from was to the respondent 
in a representative capacity, and not person- 
ally, and was merely ati Interlocutory order 
in the course of administration, and not ai^ 
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pealable nnder ' ae<itlon 7251, sqpra. The 
Jodgment of the connty court states that the 
administrator "has faUed to list' as the. prop- 
erty of the estate of John Haennl, deceased, 
one certain promissory note," and, further, 
that "said petition be, and the same hereby 
Is, sustained, and Oabe Darst,' administrator, 
la required to file an addlttonal or amended 
Inventory ln«dading the propwty last above 
named and speclfled, and any and all Mher 
property that may come Into his hands be- 
longing to said estate." The petition charg- 
ed that Hartensteln had In his possession a 
note given by Darst belonging to the estate; 
Dnrst denied that the estate had any inter- 
est In the note, and the petitioners replied, 
denying the new matter in Durst's anspwer. 
On this Issue the case was tried. The Jndg- 
moit states that the citation ran to Harten- 
steln and Durst Dnrst answered as re- 
spondent, and not merely as administrator, 
and although he commences his answer in 
these words, "Comes now Gabe Durst, ad- 
ministrator of the said estate," be does not 
say "as administrator.** 

The judgment of the county court is: (1) 
That the petition is sustained; (2) that the 
administrator has failed to list as the prop- 
erty of the estate one promissory note; {H) 
that the administrator inventory the same as 
belonging to the estate. This was a flnnl 
adjudication of the matters in issue, and 
required no further proceedings or order of 
the court to put it into effect. It was not a 
Judgment or order merely requiring the ad- 
ministrator to inventory property admitted 
and conceded to be the property of the es- 
tate. It was an adjudication of the Issue of 
ownership and aa order to inventory the 
property as the property of the estate. If 
It had been a i)roceedlng to require the ad- 
ministrator to file an original Inventory, or 
to correct, amend, or even add to, his orig- 
inal Inventory, it would not have been 
bronght under the statute above named. But 
if it had been under any other statute, and 
the same issues Joined, and the same Judg- 
ment rendered, it would have been a final 
Judgment. This statute was enacted for the 
purpose of discovering property belonging to 
the estate, and, inddeutaUy, to perpetuate 
testimony concerning the same, and for no 
other purpose. 2 Woemer on the American 
Law of Administration, i 32S, p. 681. 

[2] Although the issues joined and the 
judgment rendered were outside the con- 
templation of the statute under which the 
proceedings arose, or of any other statute 
concerning probate proceedings, and beyond 
the Jurisdiction of the probate court, as has 
been distinctly held in the case of Wright v. 
Wright, 11 Colo. App. 470, 63 Pac. 884, in 
irtiicb case the court treated the Judgment 
as appealable, yet, as Woemer, in his work 
aforesaid says, "If it be found that the tri- 
bunal is one competent to decide whether the 
facts in any given matter confer Jurlsdic- 



tton. It fbllows %lth Mexorable neoeaslty 
that, if It decides that it has Jurisdiction, 
then its Judgments, within the scope of the 
subject-matters over which its autbority ex- 
tends. In proceedings following the lawful 
allegation of drcumstances requiring the ex- 
ercise of its power, are conclusive against 
all the woild, unless reversed on appeal, or 
avoided for error or fraud in a direct pro- 
ceeding. It matters not how erroneous the 
Judgment; being a Judgment, it is th» law 
of that case, pronounced by a tribonal creat- 
ed for that purpose. To allow such Judg- 
ment to be questioned or Ignored collateral- 
ly would be to Ignore practically, and log- 
ically to destroy, the court" 1 Woera«, i 
145. Mr. Woemer says, concerning final and 
Interlocutory Judgments of this character, 
after a review of the authorities: "It is 
deduclble from the decisions on this subject 
as a general principle, applicable to most cas- 
es in the absence of statutory provisionB dl» 
rectlng otherwise, that any order. Judgment 
or decree of the probate court capable of 
being enforced, or taking effect without far- 
ther order, may be appealed from; and 
that no action of the probate court can be 
appealed from which requires a subsequent 
order or Judgment to give it effect" 2 Woer- 
ner, | 454, p. 1199. 

In the case of Clemes v. Fox, 6 Colo. App. 
377, 386, 40 Pac. 843, 846, it Is said, concern- 
ing an order entered upon objection filed to 
the disallowance of a credit to himself by 
the adiulnlstrator: "The order must be tak- 
en to be a final Judgment and conclusive up- 
on the administrator and the claimant. It 
seems to come according to its efilect, al- 
though possibly not by reason of its exact 
and appropriate terms, eutlrely within a 
well-considered class of cases which hold 
conclusions of this descriptiiHi, which in 
their nature and their substance are final, to 
be final judgments, although they do not 
come technically within the general defini- 
tion. Ex parte Splicer, 95 N. O. 271; Hemp- 
hUl V. CoUins, U7 111. 396 [7 N. E. 496]; 
Trustees t. Oreenough, 105 U. S. 527 [26 L. 
Ed. 1107] ; wmiama et al. v. Morgan et al.. 
Ill U. S. 684 [4 Sup. Ct 638, 28 L. Ed. 659}. 
There are many decisions of a similar na- 
liire, but these serve to Illustrate the line on 
which the courts have proceeded. The ques- 
tiou underlying all of the cases which con- 
sider the subject of the finality of the Judg- 
ment Is, Did that which the court entered 
determine a matter disputed' between the 
parties so that it ia no longer open to con- 
tention? We must conclude the order of the 
county court disallowing the item did, as be- 
tween the creditors and the administrator, di- 
rectly decide the legitimacy of this expendi- 
ture and the legality of the charge. When 
the appeal was taken to the district court as 
to that portion of the order, it must be ac- 
cepted as an appeal from a final Judgment, 
which gave to the district court the right to 



Digitized by V^ 005^ ^^ 



80 



130 PACIFIC BBPORTEB 



(Cola 



try It de novo and impart to whatevet' Jud^r- 
ment it rendered the character of finality 
which warrants its review in this court" 

In Standley v. Manufacturing Co., 25 Colo. 
376, 379, 65 Pat 723, 724, it ia said: "A 
}udgm«it which fixes the rights of the par- 
ties in the action in which it is rendered, 
and leaves nothing further to be done before 
such rights are determined, is final. Lipe v. 
Vox. et al., 21 Cola 140 [40 Pae. 353]; Du- 
sing V. Nelson, 7 Colo. 184 [2 Pa& 922] ; Dan- 
iels ▼. Daniels, 9 Colo. 133 [10 Pac. 657]. In 
the latter case, the court quotes with approv- 
al from Sharon v. Sharon [67 CaL 185], 7 
Pac. 456 [635, 8 Pac. 700], as follows: 'A 
final Judgment is not necessarily the last one 
in an action. A Judgment that is conclusive 
of any question in a case is final as to that 
question. The Code provides for an appeal 
from u final Judgment, and not from fke final 
Judgment in an action.' So that the real 
test to apply is that, if the Judgment pro- 
nounced is in the nature of a final one, and 
is such upon the question adjudicated, then 
it becomes such ; or, otherwise stated, where 
the Judgment pronounced is final of the 
rights of the parties on the questions there- 
in involved, and settled, and separable from 
any otlier that may be rendered In the ac- 
tion, it is as to such questions a final Judg- 
ment Trustees v. Greenougb, 105 U. S. 527 
[26 Ia Ed. 1157]; Guarantee T. St S. D. Co., 
▼. Phila. R. 4 N. E. R. Co. [69 Conn. 709], 
38 Atl. 792 [38 L. R. A. 804] ; In re Farmers' 
Loan & Trust Co., Petitioner, 129 U. 8. 206 
[9 Sup. Ct 265, 32 L Ed. C5(J]." 

As the county court assumed Jurisdiction 
to determine the right of property, decisions 
holding such Judgments to be final, are quite 
applicable from those states that give pro- 
bate courts such Jurisdiction by statute. In 
tho.se states appeals are quite numerous in 
such matters, and the Judgments are univer- 
sally held final. In Ruff v. Doyle, 56 Mo. 
301, a Judgment was entered In a probate 
court in n proceeding under a statute permit- 
ting citations against an administrator and 
providing for a trial of the right of property 
claimed by the administrator, and allowing 
appeals in all cases "where there shall be a 
final decision of any matter arising under 
this law," and the court held a Judgment 
therein to be final and api)ealable. In Mar- 
tin v. Martin, 170 111. 18, 48 N. D. 694, a 
Judgment was entered in a probate court, in 
a proceeding instituted under sections 80, 81, 
Illinois Statutes, to try the right of property 
claimed by the executrix, and on appeal by 
the petitioner to the district court the latter 
court entered Judgment against the executrix. 
She took the matter to the Court of Appeals, 
and from its Judgment an appeal was taken 
to the Supreme Court. The opinion states: 
"It Is first contended by plaintiff in error that 
the motions made in the circuit court to dis- 
miss the appeal should have been sustained, 
because the Qjrder of the county court ai)- 



pealed from was not a final order, and b»> 
cause the court liad not acquired Jurisdiction 
to adjudicate upon her individual rights. 
• • • The proceedings under these sec- 
tions is to a large extent informal. No pro- 
vi8i(Hi is made for an answer, or any plead- 
ing further than a statement on oath, and no 
formal particularity is required to give the 
court Jurisdiction. Blair v. Sennott, 134 111. 
78 [24 N. E. 969]. Plaintiff in error, against 
whom the amended petition was directed, did 
not formally answer the charge against her, 
but there was a bearing before the court 
where she was represented, and she succeed- 
ed in establishing her claim. to the individu- 
al ownership of the securities. • * • The 
order found that the securities were not the 
proi)erty of the estate, but were her individ- 
ual property. That was the end of the pro- 
ceeding, and a final determination of the is- 
sue raised by the amended petition, so far as 
the county court was concerned. The order 
was a final one, from which an appeal could 
be taken." 

It is contended by appellee* that a difTer- 
ent doctrine is announced in the case of 
Simms v. Guess, 52 111. App. 643, where the 
court held a Judgment interlocutory, only, 
which required an administrator to correct 
his inventory and add to it property that he 
claimed himself. This case was before the 
court in Martin v. Martin, supra, but not 
referred to in the opinion. The proceeding 
was upon exceptions to the original inven- 
tory, and not under such a statute as that ia 
the case of Martin v. Martin, supra, nor such 
as that involved in the instant case. The 
opinion is based on the statement therein 
that the order was "not aa adjudication of 
the right of property." 

If the proceedings in this' case had been 
for the purpose of requiring the administra- 
tor to file an original inventory, or to cor< 
rect or amend his Inventory, or to require him 
to add to such inventory, or file an addition* 
al one including projjerty belonging to the 
estate which was admitted and conceded to 
be the property of the estate, then, in such 
a proceeding, an order uiran the administra- 
tor would have been interlocutory and not 
final, becau.se the right of property would nob 
have been determined, and it would have 
been such an order as the district court in 
this case considered the county court bad 
made; but an examination of the petition, 
the individual answer of the respondent. 
Durst, the reply thereto, and the Judgment 
altered discloses an entirely different pro- 
ceeding. And even if the county court had 
done nothing more than to merely order the 
administrator to file the amended inventory 
and to include the property in dispute, it 
would still have been a final order, because, 
as a condition precedent to making such an 
order, the court would have been couii>elled 
to determine the right of property. The is- 
sues were joined against Durst in his Indi' 
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Tldual capacity, as ^7611 as In his represen- 
tatlre capacity, as very plainly appears from 
his answer and from the evidence introduced. 

Appellees claim tbe petition asked only 
that the note be inventoried, but, as was 
done by the am^ded petition in the Martin 
v. Martin Case, tbe answer of Durst, in this 
case, as respondeat, denying tbe ownership 
by the estate, made a different issue, a dif- 
ferent issue was tried, and a judgment was 
entered on tbe issue that was tried. 

In May v. Leighty, 3« 111. App. 17, i-elied 
upon by appellees, the court said: "In con- 
nection with these notes as listed In the 
inventor}-, there is this statement made by 
the administrator: 'These notes the payors 
Insist they are not liable for, as the same 
were not to be paid unless demanded by 
payee In his lifetime.' It is not claimed that 
this or anything of like import appears on 
the notes, or in any way attached to them. 
* * * The adniiuistrator, prima facie at 
least, owed the estate four notes, which he 
bad Inventoried. When be made bis report, 
he credited himself with these four notes, 
dajmiug he was not liable to pay them. 
The county court, instead of disallowing the 
credit as It should have done, adopted tbe 
anomalous proceeding of entertaining an ex- 
cet>tlon to tbe credit by some of the heirs, 
and proceeded to try the question of tbe 
liability of appellant on these notes upon a 
bearing of such exception. • • • Where 
a claim against tbe admlnlBtrator has been 
Inventoried, and he beccnues prima fade 
chargeable with the amount of tbe demand, 
npon his petition the county or probate court 
would be justified In appointing some compe- 
tent person administrator pro tern., with au- 
thority to bring suit against the administra- 
tor as an individual, and prosecute it to 
final judgment. ♦ • • The iwoceediug that 
was had In this case did not adault of any 
written pleadings and formation of defined 
legal Issues. Tbe issue that was sought to 
be made was not the real Issue tried. The 
only direct issue sought to be made was 
whether May, as admiuistrator, was entitled 
to a credit for tbe amount of bis notes, which 
was not a question to be submitted to a jury, 
Willie tlie real issue was his liability, as 
an individual, upon these notes to tbe estate, 
which was an issue triable by jury. The 
judgment of the circuit court was much 
broader than the only issue which could 
be legally evolved out of the case as it was 
presented would warrant Tbe judgment of 
tbe circuit court is reversed, and tbe cause 
remanded to the circuit court, with directions 
to reverse tbe action of tbe county court 
and direct the county court to disallow the 
credit claimed by the admiuistrator and ap- 
point an administrator pro tern, to bring 
suit against Warren May on tbe four notes 
and prosecute the same to final judgment" 

In tbe case of Wright v. Wright, supra, 
tbe court concludes that any attempt on the 
Ijart of tbe probate court In this state. In pro- 
130P.-6 



ceedlngs of this character, to pass upon tb» 
right or ownership, of property, and to 
require property to l>e inventoried about 
which there is a dispute as to the ownership, 
is clearly outside and beyond the jurisdic- 
tion of such court; but this in no way in- 
terferes with the conclusion upon the ques- 
tion as to whether a judgment in such an 
Instance is final or interlocutory, because the 
judgment was in fact entered, whether ttie 
court exceeded its jurisdiction in entering 
it or not. In Wright r. Wright supra, a cita- 
tion was Issued upon a petition, requiring a 
surviving partner of an intestate to show 
cause why he should not make an Inventory 
and file a statement of the partnership af- 
fairs, under a statute similar In character 
and purpose to section 7253, supra. He ap- 
peared and denied that a partner^lp ex- 
isted, and moved for a dismissal on the 
ground that tbe court bad no jurisdiction to 
try tbe issue as to the existence of a partner- 
ship. The motion was overruled, and tbe 
court, on petitioner's evidence alone, found 
that a partnership existed, and ordered the 
Inventory and statement to be made. On 
appeal to the district court, the same order 
was made. On api)eal to the Court of Ap- 
peals, it was decided that "a county court, 
sitting for tbe transaction of probate busi- 
ness, was without power and authority to 
determJue tbe rights of the parties in the 
maimer attempted," and he'.d that the stat- 
ute under which tbe proceeding arose applied 
only to a partnership that was admitted and 
conceded, and the court said: "We conclude, 
therefore, that the probate court was with- 
out power or authority to try and determine 
the question of tbe existence of the partner- 
ship alleged, and it must be, of course, con- 
ceded that if such was the case, the district 
court was also without jurisdiction. In view 
of the fact that the final settlement of this 
estate cannot probably be bad until tbe rights 
attempted to be adjudicated In these proceed- 
ings are determined, we suggest in the inter- 
est of a speedy termination of litigation, 
which la important in the administration of 
estates of deceased persons, that tbe proper 
practice would be to have first settled the 
question whether or not the alleged partner- 
ship did exist This should be done by a suit 
la equity, to which all necessary persons in 
interest should be made parties and brought 
into court. If the question should be decided 
In tbe affirmative, then tbe Interest of the 
decedent in tbe partnership would also be as- 
certained and determined, and thereafter the 
administratrix might if necessary avail her- 
self of tbe provisions of tbe special statutes 
of 1885, above referred to." • 

It is therefore determined that when the 
note i\fC. deed of trust were turned over to 
the cpuijt by Ilartenstein, and tbe ownership 
thereof by tbe estate was denied by Durst 
the purpose of the proceeding was fulUUed, 
and tbe respondent should have been dis- 
charged, and some discreet person appointed 
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aiid directed to take cha^e of the note and 
deed of trust, and to enter an action In a 
court of competent Jnrlsdlctlon against Durst 
to determine the validity of the note and 
deed of trust, the ownership thereof, and the 
amount due, if anything, thereupon; and 
thereafter, If such action were successful, the 
Judgment or the amount recovered could be 
Inventoried as the property of the estate. 

The judgment of the district court Is there- 
fore reversed, with directions to.discharge the 
respondent at the cost of the estate, and for 
further proceedings In the county court with- 
in its Jurisdiction. 

Reversed, with directions. 

KING and HURLBDT, JJ, concur. CDN- 
NINGHAiM, P. J., dissents. 

CUNNINGHAM, P. J. I am unable to 
agree with the majority opinion ; and. Inas- 
much as that opinion, if permitted to stand, 
will constitute a rule of practice in this state. 
I regard It as of sulficient Importance to Jus- 
tifjr my expressang, as briefly as possible, 
the reasons which Impel me to dissent. 

I shall not analyze the array of authori- 
ties dted, and copiously quoted from In the 
original opinion, since to do so would unduly 
prolong my opinion. However, I am confi- 
dent that a careful analysis of those quota- 
tions, togetlier with special statutes on which, 
iin some instances, they are based, will clear- 
ly demonstrate that not one of these author- 
ities supports the conclusions arrived at in 
the majority opinion, unless, perhaps, it be 
the case of Wright v. Wright, 11 Colo. App. 
470, 53 Pac. 6S4, which ought not to be con- 
sidered as controlling, in view of the fact 
that it does not appear that the principal 
question here Involved, namely, whether the 
Judgment in this case is or is not appeal- 
able, was pressed upon the attention of the 
former Court of Appeals in that case, or even 
adverted to. The opinions In the Illinois cases 
can have no possible bearing. In view of the 
fact that the Illinois statute Is substantially 
different from our o^vn. The sections re- 
ferred to, I think, are numbers 81 and 82, 
instead of 80 and 81. They so appear In 
Starr & Curtis' Annotated Statutes of Il- 
linois, Issued in 1885. Section 81 of the Il- 
linois act provides, inter alia, that the court 
may examine the person cited, on oath, "and 
hear the testimony of such executor and ad- 
ministrator and other evidence offered by 
cither party, and make such order in the 
premises as the case may require." No such 
authority is cast upon or vested in the pro- 
bate court by our act. The following, in sec- 
tion 82 of the Illinois act. In full: "If such 
person refuse to answer such proper Inter- 
rogatories as may be propounded- to him, 
or refuse to deliver up such propei'hff bV ef- 
fects, or in case the same has been converted, 
the proceeds or value thereof, upon a requisi- 
tion being made for that purpose by an order 
of the said court, such court may commit 



such person 6> Jail nntttlie'Slian comply wlQi 
the order of the court therein.'-' 

It will be seen that the' Illlnola act glvea 
the probate court autbority to require the 
delivery of the property or effects in question, 
or, in case the same has been converted, Judg-' 
meat may t>e entered for the proceeds or 
value of the property so converted, and the 
court may commit the person to jail until 
he sliall comply with the order or Judgment 
of the court No such authority is found Is 
our act Our statute simply permits the pro- 
bate court to commit tlie party cited, if he 
shall fail or refuse to submit to an examina- 
tion or to answer interrogatories. But It 
4t admitted, over and over, in the majority 
opinion that the prolmte court in the Instant 
case Iiad no authority whatever to enter the 
order it did enter, namely, requiring the de- 
fending administrator to list the note In bla 
inventory of the assets of the estate. In 
other words, the majority opinion admits 
that the probate court was absolutely with- 
out Jurisdiction of any sort to make the 
order it did make. The court having no 
jurisdiction or authority to enter such Judg- 
meat, then the parties appearing before it 
could not by their pleadings and the proof, 
confer such Jurisdiction. 

A Judgment rendered under such circum- 
stances, being a nullity, may be collaterally 
attacked by any i)er8on interested, whenever 
and wherever it is brought in question. Trow- 
bridge V. Allen, 48 Colo. 419, 110 Pac. 193; Em- 
Irfre R. & O. Oo. v. Coldren, 61 Colo. 122, 117 
Pac. 1005. It was said in Coulter v. Routt 
County, 9 Colo. 267, 11 Pac. 203, quoting from 
Judge Cooley: "When a statute is adjudged to 
be unconstitutional it is as if it never had been. 
* • * It constitutes protection to no one 
who has acted under it and no one can be 
punished for having refused obedience to it 
before the decision was made." What is true 
of a void statute must necessarily be true of 
a void Judgment It therefore follows that 
Durst could, in any proceeding anywhere, 
whenever and wherever the same might be 
brought, liave repudiated the void order of 
the probate court directing him to Inventory 
the note. It is Illogical to say that a Judg- 
ment with no validity whatever, and which 
may be Ignored with perfect impunity, under 
all circumstances, requires that the party 
against whom it purports to run should take 
an appeal therefrom, or be bound thereby. 
Durst when the order was entered, had at 
least three remedies other than by appeal: 
(a) Finding his Interests In probable conflict 
with those of the estate, he might have re- 
signed as administrator; (b) he might have 
complied with the order, noting that he did 
so under protest ; (c) he might have refused ab- 
solutely to comply with the order of the court 
and, if committed for contempt, sued out a 
writ of habeas corpus, and summarily tested 
the question here presented on appeal, namely, 
the validity of the probate court's order. "A 
void judgment la In legal effect no Judgment 
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By It no rights are vested; from It no right 
can be obtained. Being worthless in itself, 
all proceedings upon It are equally worthless. 
It neither binds nor bars any one. All ac- 
tions performed under it, and all claims flow- 
ing out of It, are void. The parties attempt- 
ing to enforce It may be responsible as tres- 
passers. The purchaser at a sale by virtue 
of the authority of it finds himself without 
title and without redress. * * * If it be 
null, no action .upon the part of the plain- 
tiff, no action upon the part of the defend- 
ant, no resulting equity in the hands of a 
third person, no power residing In any leg- 
islative or othtf d^Mrtment of government, 
can vest it with any of the elements of power 
or vitality." Freeman on Judgmehts (4Ui 
Ed.) S 117. Section 240 (R. S.) of our Code 
thus defines a Judgment: "A judgment Is the 
final determination of the rights of the 
perttes In the action or proceeding." I con- 
fess that I am unable to understand how it 
can logically be contended that a void Judg- 
ment is the final determination of the rights 
of the parties in the action or proceeding," 
especially in view of the holding of our' Su- 
preme Court, to which I have already direct- 
ed attention, permitting such Judgments to be 
attacked whenever ' and wherever tbey are 
brought In question. It would seem to me 
that under our Code, whatever the author- 
ities may be elsewhere, any order of the 
court that did not, because of its Invalidity, 
determine the rights of the parties finally, 
or at all, was no Judgment, and therefore 
oould not be appealed froib. 

I cannot agree with the views expressed 
by my Brethren that the order of the trial 
court direetlng that the note be inventoried 
was a determination of the title to the note: 
First, because the order, when properly read, 
does not purport to determine that question ; 
and, second, an absolutely void order can 
determine nothing.* No execution oould have 
been Issued upon this order. The trial court 
could have committed the administrator for 
contempt, but this does not even indicate that 
the Judgment was final. Legally, if it did so, 
It would have been an excessive and tyranni- 
cal exercise of authority (for which the law 
provides ample remedy other than by appeal), 
quite as much as if the trial court had pro- 
nounced the death sentence upon him and 
ordered his Immediate execution. I am un- 
able to discover any legal distinction between 
the order made in this case and- an ocder 
made requiring the administrator to inven- 
tory property admittedly and eoncededly the 
proiierty of the estate. My Brethren appear 
to think such a distinction exists, and ad- 
mit that In the latter case the Judgment or 
order of the trial court would not be. final. 
Very properly it te stated In the- majority 
q>inlon that: "This statute was enacted for 
the purpose of discovering property bel««iglng 
to the estate, and Incidentally . to perpet^atB 
testimony concerning the same, and for no 
other purpose." Whatever the probate court 



attempted to do, therefore, afber the coming 
in of the defendant's answer, had no more 
force and effect, and possessed no more vir- 
tue, than would a purported decree of a 
Justice of the peace attempting to dissolve 
the bonds of matrimony. To hold that an 
appeal in this case was necessary, or even 
permissible, is Just as Illogical as to bold 
that an appeal from a purported decree of a 
Justice of the peace In a divorce case was 
necessary, and unless taken would operate as 
a valid divorce. It Is said In the majority 
opinion: "This was a final adjudlralion of 
the matter In Issue, and required no further 
proceeding or order by the court to put it 
into effect" My answer to this is that yoa 
cannot put nothing into effect, and, in con- 
templation of law, the order of the trial 
court, being absolutely void, was nothing. 
"No writ of error will He, and no aK)eal can 
be taken from a void judgment." Levan v. 
Hlchards, 4 Idaho, 671, 48 Pae 674. "The 
final decree rendered In this case is void 
upon Its face, but no execution could have 
been issued thereon, and it might have been 
vacated by the prbbate court on motion. Con- 
sequently no appeal will lie from the decree." 
Hays V. Coc^rell, 41 Ala. 87; McMUlan y. 
City of Qadsden (Ala.) 39 South. 669 ; Leslie 
V. Tucker, 67 Ala. 486; David v. David, 56 
Ala. 49; Pettns v. McKlnney, 56 Ala. 41-; 
Adams V. Wright, 120 Ala. 305, SO South. 574; 
Wertheimer -V. Ridgeway, 157 Ala. 898, 47 
South. 669; CampbeU & Martin v. Chandler. 
87 Tex. 33; Alexander v. Segee et aL, IQl 
Me. 661, 64 AtL 1049. 

The weight of authority may be, probably 
is, against my contention that a void Judg- 
ment is not appealable, but the authorities 
are all. in accord that an appeal is not nec- 
essary. However ' this may be, no appeal 
from a void Judgment should be entertained 
unless the record shows a moUon by the 
complaining party in. the court from which 
the ^ void Judgment emanates, calllqg the 
court's attention . to the invalidity of the 
Judgment and its want of Jurisdiction, and 
praying that the same be vacated. In re 
Armstrong, 72 App. Dlv, 620, 76 N. X. Supp. 
40. No such moticm was filed In this case, 
nor does it appear from the record that the 
Jurisdiction of the county court to enter the 
order appealed from ^as .ever challenged. 

Further, to my mind it appears absurd to 
hold -that the administrator had a right to 
appeal from the order of the probate court 
to the district court, but that the district 
court on such appeal had no discretion In 
the matter whatever, but must of necessity 
discharge the respondent. Ko trial de novo, 
therefore, can be had on such an appeal, even 
under the conclusions reached by my Breth- 
ren. The proper procedure in this case, as ;! 
view it, has been established by the Michigan 
Supreme Court in Palmer v. Clreult Judge of 
Jackson County, 90 Mich. 1,. 50 N.' W, ,1086. 
The Judgment of the trial court should be 
afllrmed, but in afilrmlng it this court would 
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but diacliarge tto dnty by ealllng the attenr 
tlon of the probate court to the nullity of Its 
order. 

In Walker r. Green, 128 Pac. 855-857, re- 
cently decided by this court. It appears clear- 
ly that we have held that the voluntary Hat- 
ing of property as the assets of the estate 
by the administrator Is not binding upon 
him. A fortiori where the listing Is in In- 
vltum It cannot bind the administrator. In 
MltcheU T, Bay, 165 Mich. 550, U9 N. W. 
916-918, It is held that an Inventory is not 
conclusive either for or against an estate or 
an administrator; hence no harm necessarily 
results if items are not added. The con- 
trary must be equally true, that to list in an 
inventory certain items, especially -where the 
same Is done pursuant to an order of the 
court made over the protest of the adminis- 
trator, is not conclusive for or against the 
estate or the administrator. The matter 
here under consideration being, as the ma- 
jority opinion well states, based upon an ap- 
plication for discovery merely, or for the 
perpetuation of testimony, and for no other 
purpose, the order of the trial court to list 
the property, even granting that the court 
had power to make snch an order, Is inciden- 
tal to the main proceeding, the settlement 
of the estate, and is purely Interlocutory. 
Mitchell T. Bay, supra. 

To allow an appeal to the district court 
for the purpose of reviewing a proceeding of 
this sort would interminably procrastinate 
the settlement of estates and operate as a 
most oppressive burden upon the public. 
This consideration of Itself, were the ques- 
tion a doubtful one, should induce ns to 
hesitate long before recognizing this remedy ; 
but the true nature of the proceeding ap- 
pealed from is, in my opinion, purely ancll> 
lary and limited in scope to the placing be- 
fore the court of evidence pertinent and in- 
dispensable to a proper determination in an* 
other and proper proceeding of the title to the 
note in question. Erwin r. Ottawa, 138 
Mich. 271, 101 N. W. 537. If the majority 
opinion shall stand, there to nothing to pre- 
vent parties hereafter from taking an appeal 
every time a proceeding like the one here 
before us is had in the probate court, and 
thus delay, for a sinister purpose perhaps, 
the final settlement of estates, and this not- 
withstanding the fact that on appeal to the 
district court, under the announcement of this 
court made in the instant case, that court 
must perfunctorily and as a matter of course 
do one thing, can do but one thing, namely, 
discharge the respondent — discharge him 
from an order (which the majority opinion, 
without warrant as I think, persistently re- 
fers to as a judgment) which this court finds 
to I>e an absolute nullity, and therefore void 
for every purpose, and wliich, under the au- 
thorities I have cited i^om the Supremo 
Court Of this Btate^ may ba collaterally at- 



tacked by any person Interested whenewe 
and wherever it is brought in question. 

I am fully persuaded that the reasoning of 
the majority opinion is unsound; that the 
Judgment of the district court was entirely 
proper, and therefore ought to be affirmed. 



(n Uabo S!5> 
UNION SAVINGS, BtJItDING * TBUST 

CO. T. McCLAIN ct al. 
(Supreme Court of Idaho. Feb. 5, 1913.) 

L SUFFICIXROT or BVIDKNCE. 

The evidence itld aofficieBt ta sustain the 
finding of facts. 
2. Opening Casx. 

Held, that the court did not err in opening 
the case and permitting the parties to intro- 
duce additional evidence. 

Api>eal from District Court, Ada County; 
John F. MacLane, Judge. 

Action by the Union Savings, Building A 
Trust Company against Matthew McOlaln 
and Eli Larson. From the Judgment, plala- 
tUC and McClaln appeaL Affirmed. 

P. E>. Cavaney, of Boise City, for appel- 
lant McCSain. Davidson & Davison, of Boise 
City, for appellant Union Savings, Building 
& Trust Co. Cavanah & Blake, of Boise CU7, 
for respondent Larsoo. 

SULUVAN, J. This action was brought 
by one of the appellants, the Union Savings^ 
Building & Trust Company, a corporatioot to 
quiet title to all of block 1 and Point Park In 
Boise City, park subdivision, as the same ap- 
pears in the official plat of said sabdivisioa 
filed in the office of the county recorder of 
Ada county. Tlie defendant McClain, who is 
one of the appellants here, and Eli Larson, 
trustee, who is the respondent, filed answers 
and cross-complaints, in wlilch they sought 
to have the title quieted to certain parts of 
said land in themselves. A trial was liad to 
the court wittioat a Jury apon the issues 
thus made, and finding of facts was made up- 
on the material issues made by the plead- 
ings, and Judgment and decree entered de- 
claring the rights of each of the parties and 
describing the hinds to wlilcb each was en- 
Utled. 

[1,2] The plaintiff, the Union Savings^ 
Building & Trust Company, and the defend- 
ant Mattliew McClain each appealed from 
said Judgment The main contention of the 
trust company on this appeal is that the find- 
ings are not supported by the evidence, and 
are contradictory, and of the appellant Mc- 
Clain that the evidence does not support the 
findings, and tliat the court erred in opening 
the case and taking additional testimony. 
We have made careful examination of the 
evidence and find it in some parts confiict> 
ing, hnt are fully satisfied that the evidence 
Is sofficleat to sustain the flndlnss of th^ 
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conrt W* atMk «<mdn4e tliat the ooort did 
not err In opening the case and (»Uns addi- 
tional evidence. 

The judgment must tberefore 1m affirmed, 
and It Is so ordered, with costs In fayor of 
the respondent, each of the appellants to pay 
one-half of the costs of the' appeal. 

eiBWABT, J., concurs. 



(IS Idabo SZ7) 

NELSON T. HUDGEtfc 
(Sapreme Court of Idaho. Feb. 6, 1013.) 

1. Fhativ (I 60*)— Validitt — Fbaud— Evi- 

DKNCK. 

Fraad ia never presumed. It innst be es- 
tablished by clear anid convinciaf evidence, and 
tbia is especially true where a party assails 
tbc integrity of a written contract 

[E<d. Note. — For other cases, see Fraud, Cent 
Dw. If 46, 47; Dec. I>ig. S 60.*] 

2. CCTTSACTS (I 94*)— V/lUOTTT— FlIAUD. 

Where parties entering into a contract are 
mutually cognizant of the facts wliich enter 
into said contract, and each stands on the same 
footing with reference to the contract and the 
facts and circnmatancea under which such con- 
tract was entered into, and there is no fiduciary 
relation between them, the law will not aid or 
help either one of the parties upon the ground 
that he has not brmself nsed diligence and com- 
mon sense, if the means of information is 
equally open to both, and there has been a 
mistake without fraud or falsehood. 

[Ed. Note. — For other cases, see Contracts, 
Cent Dig. f{ 420-430; Dec. Dig. { 94.*] 

8b Bius ANn NOTKs (I 873*)— Indobseuent 

—Bona Fide Uoi,deb. 

Wbere N. sues H. upon a check issued by 
H. opon a bank, payable to S.^ and it is shown 
ttiat, as a consideration for said check, S. made 
certain statements and representations as to 
securities which would be deposited by S. with 
H. as security for the debt for which the check 
is given, and S. indorses and delivers said 
check to N. for a valuable consideration, and 
both N. and H. heard the game statements and 
representations made by S., and neither of 
said parties knew that such representations 
were false and made for a fraudulent purpose, 
and a written contract was made between II. 
and S. as to the deposit of the securities, and 
it was upon that instrument that H. issued 
and delivered the check, N. became the ownei 
and holder of said check free from defenses 
available to prior parties among themselves, 
and may enforce the payment of the instrument 
for the amount thereof. 

[Ed. Note.— For other cases, see Bills and 
Notei^ Cent Dig. {| 966-970; Dec. Dig. i 

Appeal from District Court, Ada County; 
Oarl A. Davis, Judge. 

Action by Lois Nelson against C. B. Hud- 
eel on a bank check. From a Judgment for 
defendant, plaintiff appeala Reversed, and 
new trial granted. 

Morrison & Hlndman and Harry S. Kessler, 
all of Boise CltTi for appellant Robert R. 
Wedeklnd and Davidson ft Bacon, all of 
Boise City, for resposdmt. 



STEWART, 7. Ttie appeHant ls>tltnte4 
this action against the respondent to recover 
upon a check issued by the respondent dateA 
December 23, 1910, upon the Boise City Na- 
tional Bank, requiring the bank to pay to the 
order of M. A. Swift $1,293.75. It is alleged 
that the check was indorsed and delivered 
to the plaintiff and presented for payment, 
and refused. The defendant admits in his 
amended answer that the check was execut- 
ed and delivered and not paid, and also al- 
leges as a defense that on the 23d day of De- 
cember, 1910, the husband of the plaintiff ap- 
plied to T. A. Blsby to procure a loan of 
$1,500 for the use and benefit of M. A. Swift 
and the plaintiff; that Charles H. Nelson, 
husband of plaintiff, falsely, fraudulently, 
and deceitfully represented and stated to Bls- 
by that Swift would secure the payment of 
the loan by the assignment and pledge of 
certain securities, and that Blsby stated and 
represented to defendant that Swift was the 
owner of snch securities, and that such rei>- 
resentations and statements induced the de- 
fendant to make the loan and execute the 
check sued upon, and that the defendant 
had no knowledge of the falsity of such rep- 
resentations ; that at such time Swift was 
not the owner or in possession of the securi- 
ties represented, and that the plaintiff had 
full knowledge of the falsity of the facts 
regarding the loan at the time the check was 
executed; that the check was Issued and 
given upon the express conditions and Hin- 
derstandlng that said securities were hy- 
pothecated and pledged as security. The 
cause was tried before the court and findings 
of fact and conclusions of law were made 
in favor of the respondent 

The trial court found the facts in favor of 
the defendant, and the particular findings 
Involved on this appeal are, in substance: 
That on the 21st day of December, 1910, M. 
A. Swift was indebted to the plaintiff In the 
snm of $1,500 upon a promissory note givm 
by Swift to the plaintiff, which was past due, 
and upon demand of payment Swift stated 
that she did not have the money, but that 
she had certain securities which she would 
deposit as collateral to secure her note giv- 
en to any one who would loan her sufficient 
money to pay the note due. That on the 23d 
day of December, 1910. Charles H. Nelson, 
the husband of plaintiff, applied to T. A. 
Blsby to procure a loan of $1,500 for the use 
and benefit of M. A. Swift and the plaintiff. 
That the said Nelson represented and stated 
to Blsby that Swift would secure the pay- 
ment of the loan ty the assignment and 
pledge of certain securities, and that Blsby 
stated and represented to the defendant that 
Swift was the owner of such securities, and 
that such representations and statements In- 
duced the defendant to make the loan and 
execute the check sued upon, and that the d»' 
fendant had no knowledge of the falsity of 
such representations. That at such time 
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Swift was not the own^ or in possessloti at 
the securities represented, and that the plain- 
tiff had full knowledge of the facts regard- 
ing the loan at the time the check was ex- 
ecuted, and that the check was issued and 
given upon the express conditions and un- 
derstanding that said securities would be 
hypothecated and pledged as security, and 
that a written contract was entered into be- 
tween M. A. Swift and 0. R. Hudgel, where- 
in "C. B. Hudgel agrees to loan to M. A. 
Swift $1,700.00 for 6 months at 12 per cent, 
per annum. M. A. Swift agrees to give a 
note for same and further agrees to giVe the 
following described papers as additional se- 
curity: A contract from the state of Idaho 
for one hundred and fourteen acres of school 
land. One $2,500.00 note. About $8,000.00 
worth of piano contracts. Contracts and mon- 
ey to be exchanged at the Boise City Nat. 
Sat Dec. 24th at 10:30." That, at the time 
of making the representations as to the per- 
sonal property owned and possessed by Mrs. 
M. A. Swift, Caiarles H. Nelson did not know 
of the truth or falsity of such representations, 
but relied upon the statements made by 
Swift That such statements made by M. A. 
Swift were false. That neither the plain- 
tiff, plaintiff's agent nor the defendant in 
this case knowingly participated in any 
fraudulent dealings. 

The court also found that Swift was not 
the owner of said property, and that she did 
not present and deliver to the bank or to 
the defendant the securities mentioned in the 
agreement. Other Endings were made, but 
the foregoing findings of fact are the par- 
ticular flndings of the court that are in- 
volved upon this appeal. Judgment was ren- 
dered accordingly. This appeal is from the 
Judgment 

The errors relied upon are two: First, that 
the evidence is Insufficient to supjxirt the 
findings; second, that the findings do not 
suppprt the judgment for the reason that 
the findings are contradictory and incon- 
sistent and to the effect that neither the 
plaintiff nor her agent was gallty of fraud. 
As conclusions of law the court found, first, 
that the plaintiff received the check with no- 
tice that the check was procured from the 
defendant by Mrs. Swift under false pre- 
tenses, and with full knowledge of the man- 
ner and means employed to induce the said 
defendant to draw said check and deliver it 
to M. A. Swift and the plaintiff in this case; 
second, that the plaintiff is not entitled to 
recover, and that the defendant is entitled 
to judgment in his favor with costs of suit 

The first of these grounds would seem to 
be a conclusion of the facts upon the evi- 
dence, and not a conclusion of law, and is 
directly in conflict with finding No. 23, wMch 
finds that neither the plaintiff, the plaintiff's 
agent, nor the defendant In this case know- 
ingly participated in any fraudnlent dealing. 

[3] Prom a careful consideration of the ev- 
idence in thl« case, we are satisfied that 



there Is' nose ^hatev^c vhich oooooctB the 
plaintiff or her husband with any, misr^re- 
sentation or stat^nent which was mada by 
them to the defendant which was known to 
be false, and that the court was correct In 
finding that neither plaintiS nor the plain- 
tiffs agent Nelson, knowingly participated 
in any fraudulent dealing, either in procuring 
the loan or in securing the cbec]& The facts 
are plain and certain, and are tn no way 
contradicted by the evidence: M. A. Swift 
was Indebted to the plaintiff on the 21st of 
December, 1910, in the sum of $1,500. . She 
did not have the money to pay euch indebt- 
edness, and upon demand of payment In- 
formed Nelson, the husband of the plaintiff, 
that she had securities which she wpuld de> 
posit as collateral to secure her note given 
to any one Who would loan her sufficient 
mouey to pay the note due. Upon this state- 
ment being made to Nelson, Nelson and 
Swift went to Bisby, a loan agent for snch 
loan, and Blsby secured Hudgel, the respond- 
ent as a person who would make the loan. 
Nelson and Swift met Hudgel, and Nelson 
repeated to Hudgel, In the presence of Swift 
the proposition made by Swift to Nelson, that 
she had certain securities which she would 
deposit as collateral to secure a note which 
she would give for a loan sufficient to pay 
her note to Nelson. TJp to that time the 
foregoing Is all the connection Nelson had 
with the transaction. There is no evidence 
whatsoever to show that he, in fact knew 
anything about the securities Mrs. Swift pro- 
posed to deposit as security, or that he ever 
saw the same, or that he had any Informa- 
tion upon the subject whatever, or that 
plaintiff knew any facts aboiit the securi- 
ties. After this information had been given, 
the respondent and Swift commenced their 
negotiations, and, after she had stated to hini 
the securities she Would pledge as collateral 
security for her own note which she would 
give for the loan, a written contract was 
entered into between Swift and Hudgel de- 
scribing the securities and the time of de- 
positing the same, which were to be pledged 
by Mrs. Swift as collateral for her own note 
to be given to respondent for the loan. Itt 
this written contract It was provided that 
M. A. Swift was to give a note for $2,500 and 
deposit as collateral a contract from the 
state of Idaho for 114 acres of school land, 
about $8,000 worth of piano contracts, and 
that these were to be exchanged at the 
Boise City National Bank on the 24th of 
December, 1910, at 10:30 o'clock. This con- 
tract was dated December 23, 1910, and It 
was upon this contract that the resitondent 
agreed to make the loan to M. A. Swift for 
which the check in controversy in this case 
was a part of the sum to be loaned. This 
contract was signed by M. A. Swift and G. 
R. Hudgel, the respondent 

At or about the time the contract was 
made. Nelson stated to Hudgel that it would 
be a Tory great accommodation to him if he 
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wonld give him a check at that time for the 
amount dne on the note that Mrs. Swift 
owed the plaintiff. In order that Nelson might 
meet some obligations he owed to the state 
of Idaho on some lands, and in order that be 
might leave Boise and reach home at Christ- 
mas, and In consequence of such request 
Hudgel Issued the check sued upon tn this 
action. This accommodation that Nelson 
asked of Hudgel was not based upon any 
false statement of Nelson to Hudgel, and 
could In no way mislead Hudgel or cause lilm 
to act upon any false statement of Nelson, 
but, on the contrary, it was sbown that 
Hudgel relied wholly upon the written con- 
tract of Mrs. Swift that she would deposit 
the securities named in the contract The de- 
fendant was in no way deceived by Nelson, 
because Nelson bad no knowledge, so far as 
the record shows, that Mrs. Swift did not 
own or possess, or would not deposit these 
securities. Hudgel had as much information 
as Nelson with reference to the securities. 
What Nelson knew was merely the statement 
of Mrs. Swift. This same statement that 
was made to Nelson was made to Hudgel, 
and Hudgel knew all the facts that Nelson 
knew. The parties evidently were dealing at 
arm's length, with equal opportunities to 
know the truth or falsity of Jdrs. Swift's 
statements both to Nelson and Hudgel. The 
Information Nelson had came to him from 
the person who was best Informed on the 
sabject, Mrs. Swift. The information Hudgel 
Iiad came from the person who was best in- 
formed on the subject, Mrs. Swift, and it 
was upon that information, put tn writing, 
that he acted. It was evident from the ac- 
tions of the parties that Uudgel believed ihe 
truth of the statements made by Swift, be- 
cause such statements were placed in writ- 
ing in a contract which was signed by Hud- 
gel and Swift, and apon which the payments 
were made. There is no evidence whatever 
that plalntlft bad any better knowledge of 
the financial responsibilities and business af- 
fairs of Mrs. Swift or the securities she bad 
or would have than the defendant. The de- 
fendant was a resident of Boise. Mrs. Swift 
was also engaged in business at Boise at the 
time the contract was made, and had been 
for years. The securities mentioned were 
such that the defendant could have ascer- 
tained their genuineness by the use of the 
telephone or personally examined the records, 
and there was nothing in any way concealed 
or covered up which would preclude Hudgel's 
procuring all the Information he desired as 
to whether the securities in fact were gen- 
uine and were in existence, or if Hudgel had 
Inquired of Mrs. Swift, with whom he was 
contracting, and to whom he was making a 
loan, about these securities, where they were, 
or their general character, or if she bad 
them in lier possession or control, he could 
have ascertained to a certainty whether she 
was able to carry oat the contract she pro- 



posed. He apparently, however, acted npon 
her written contract, and accepted the state- 
ments therein made as the Inducement for 
which he executed the check for the payment 
of the loan. In fact, he acted wholly npon 
the representations made by Mrs. Swift, and 
Mrs. Swift alone. Whatever statements majr 
have been made by the parties prior to the 
execution of the contract as to the securi- 
ties can only be of consequence in so far as 
such statements explain any ambiguities of 
the contract; but in this case the contract 
is plain and certain, and requires no explana- 
tion. 

[2] It is a well-recognized rule of law, 
which applies to the facts of this casie, that 
where parties are mutually cognizant of the 
facts acted upon, or stand upon tbe same 
footing with relation to them, and there ex- 
ists no fiduciary relation between them, the 
law will not lend Its aid to help the Injured 
party for the simple reason that he has not 
himself used diligence and common sense, If 
the means of information is equally open to 
both parties, and there has been a mistake 
without fraud or falsehood, and there would 
probably be no remedy at law or In equity. 
Smith on the Law of Frauds, p. 214. 

[1] There is also another rule of law which 
especially applies to this case, that fraud is 
never presumed, but must be established by 
clear aud convincing evidence, and that this 
is especially true where a party assails the 
Integrity of a written instrument Tickle v. 
Lincoln County State Bank, 61 Wash. 54S, 
112 Pac. 654. Apjdying the foregoing rules 
of law to the facts In this case, it is clear 
that both the plaintiff and the defendant ha.d 
the same information and honestly acted up- 
on the same statements and representations, 
to wit, the statements and representations of 
M. A. Swift and that the respondent knew 
as much about the truth and reliability of 
the statements and representations as Nelson 
or the appellant, and that the respondent en- 
tered Into a written contract with the party 
making the statements and representations, 
and it was upon that written Instrument that 
the respondent acted; and in making said 
contract there was no fraud or misrepresenta- 
tion on the part of the piaiutifl. There was no 
misrepresentation or fraud perpetrated upon 
the part of the plaintiff at the time the favor 
and accommodation was asked by Nelson of 
the resiM>ndent in giving the check In con- 
troversy before the securities were deposited, 
for the reason that the request was made 
solely as an accommodation, aud the state- 
ments Nelson made were merely opinions as 
to what Mrs. Swift would do, and Hudgel 
had entered into a written contract with 
Swift that she would do the things contained 
therein, and accepted such provisions as a 
guaranty sufficient to satisfy him that the 
securities would be deposited, and was not 
misled by Nelson's making such request Up> 
on Hudgel's agreeing to give the che<Hc the 
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plaintiff Borrendered the note sbe had against 
Mrs. Swift, and parted with the only evi- 
dence of debt she previously had, and accept- 
ed the check In good faith as the payueut 
of such note, and the check w^ns Indorseil and 
turned over to plalntllT and the plainttcr he- 
came the owner thereof In good faith, with- 
out any fraud or deceit. 

The evidence In this case clearly shows 
that the appellant was the holder In due 
course of the check sued upon In this action, 
under the provisions of section 3509, Rev. 
Codes. The check was Indorsed by the payee, 
M. A. Swift, and delivered to the appellant. 
In consideration of which the appellant sur- 
rendered to H. A. Swift the note the appel- 
lant held for the sum of $1,500, and after 
such transfer It was presented for payment 
Under the provisions of the statute (section 
3514, Rev. Codes), the plaintiff became the 
owner and holder of said check, free from 
defenses availablo to prior parties among 
themselves, and may enforce the payment of 
the instrument for the full amount thereof 
against all i>arties liable thereon. She cer- 
tainly had no notice of any Infirmity In the 
instrument or any defect therein. 

The judgment therefore Is reversed, and a 
new trial granted. Costs awarded to appel- 
lant 

SULLIVAN, X, concurs. 



(23 Idaho S24) 
LOTT v. OREGON SHORT LINE K. CO. 
(Supreme Court of Idaho. Feb. 8, 1913.) 

L Appeal and Error (J 1001*)— Re view— 

SUKKICIENCY or EVIDENCE. 

Kvidence examined, and held sufficieDt to 
justify the jury in fjadiug for the plaintiff. 

[Kd. Note. — l"'or other rases, see Appeal and 
Error. Cent. Dig. )i§ 3022, 3028-3034; Dec 
Dig. f 1001.*] 

2. Trial (5 252*)— Instructions. 

Instructiuus sxamined, and held applicable 
to the evidence introduced and not erroneous. 
[Ed. Note.— For other cases, see Trial. Cent 
Vis. {§ 505, SU(MS12; Dec Dig. { 252.*] 

Appeal from District Court Fremont Coun- 
ty ; James G. Gwinn, Judge. 

Action by Delbert F. Lott against the 
Oregon Short Line Railroad Company. Judg- 
ment for plaintiff, and defendant appeals. 
Aihrmed. 

P. L. 'WllHams, of Salt Lake City, Utah, 
and D. Worth Clark, of Pocatello, for appel- 
lant C. W. Poole, of Rezburg, for respond- 
ent 

AILSniE, C. J. This is an appeal from a 
judgment awarding $250 and costs to the 
respondent as damages for the killing of two 
horses, which were run down by appellant's 
train. 

[1] 1. It is contended that the evidence Is 



not Bufflcient to support the rerdlct and Judg- 
ment There is some evidence in the record 
which would lend to the conclusion reached 
by the jury, and for that reason we would 
not feel justified in reversing the judg-ient 
It may reasonably be concluded tliat the 
rnllroad company was negligent in not maln- 
taining a cattle guard at the eiitls of its 
fences near the northern boundary of the city 
of Rexburg, where the accident occurred. 
Kirn V. Cape Girardeau & C. Ry. Co., 149 
Mo. App. 708, 129 S. W. 47.5. 

[2] 2. Tlie objection to the instructions la 
based upon the theory that there is no evi- 
dence to support a verdict and that the in- 
structions are not applicable to any evidence 
given in the case. Having determined that 
there was some evidence which would Justify 
the verdict of the jury, we conclude that the 
objections to the Instmctions are not well 
taken. 

The Judgment is affirmed. Costs awarded 
In favor of respondent 

SULLIVAN and STEWART, JJ., concur. 



(7S Wash. 221) 
SHIGETA T. W. B. GAFFNET INV. CO. 
et aL 

(Supreme Court of Washington. Feb. 21, 
1913.) 

LANDI.0BD AND TENANT (| 154*)— CONTRACT— 
DUTT TO PI.ACB IN Kabitablb Oonditior 
—Waiver. 

A lessee, who took possession of a newly 
constructed building with a leaky roof, nnder 
a contract that the lessor should complete it 
according to certain speciiicationB and that the 
lessee should thereafter keep it in repair, did 
not as a matter of law waive his right to in- 
sist npon a full performance of the contract 
by the Irssor, where he took and retained pos- 
session in reliance upon the lessor's assurance 
that he would make the building habitable. 

[Ed. Note. — For other casps, see I<andlord 
and Tenant Cent Dig. H 658-606; Dec Dig. 

Department 1. Appeal from Superior 
Court King County; Mitchell GilUam, 
Judge. 

Action by T. Shigeta against the W. B. 
Gaffney Investment Company and others. 
From a Judgment of dismissal, plaintiff 
appeals. Reversed, with directions. 

Shank & Smith, of Seattle, for appellant 
Farrell, Kane & Stratton, of Seattle, for re- 
spondents. 

CHADWICK, 3. This Is an appeal from 
a judgment of dismissal entered upon the 
opening statement of counsel for plaintiff. 
The facts as we find them are taken from 
the pleadings, the attached exhibits, and 
opening statement The defendants entered 
Into an agreement with the plaintiff to erect 
a building In the city of Seattle in accord- 
ance with certain plans and specifications 
which had theretofore been agreed upon. 
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Tbe building was to b« )i«]d ui)4er - a lease 
with stipulated rent reserved for a period of 
seven yeara. The agreement and lease was 
made In one writing, and provided that plain- 
tiff should take possession of the building 
upon its completion, and that he would there- 
after "and during the continuance of this 
lease keep said building Including the roof 
and all sewer connections In good and sub- 
stantial repali and condition," and also "that 
if at any time repairs to said building may 
be necessary or required and the party of the 
second part [plaintiff] shall have neglected 
or refused to make the same, the parties of 
the first part [the defendants} may order 
such rei>alr8 made at the cost and expense 
of the party of the second part, and the 
party of the second part will upon demand 
pay to the said parties of the first part and 
to their order such cost or expense." 

Plaintiff was notified on the 11th day of 
January, 1910, that the building was complet- 
ed and ready for occupancy. The building iit 
that time was apparently completed, but when 
tt rained it was found to be in a leaky condi- 
tion. Plaintiff then demurred, and we take it 
from the statement that he refused to take 
the building. Thereafter defendant served 
another notice calling upon him to take the 
property, and plaintiff a^ln protested. Final- 
ly It was agreed that defendants would 
get the building In proper shape. Plaintiff 
relied upon this assurance and, accordingly, 
on the 14th day of February moved into the 
building. Plaintiff also alleges and offers to 
prove that, when he discovered that the roof 
was still defective and would not turn water, 
defendants promised to fix it, and from time 
to time thereafter made such promises, and 
on one or two occasions rebated rent ou 
account of the damage occasioned by the rains. 
He also offered to prove that the building 
was at all times when it rained uninhabit- 
able; that his tenancy was only continued 
l>ecause of the promises of defendants to 
remedy the defects. Relying upon such prom- 
ises, he kept possession until December 8, 
1910, when he was forced to abandon the 
building. 

The trial judge did not discuss the motion 
for judgment, and from the arguments made 
here we assume that his ruling was based 
upon that clause of the lease which binds 
the plaintiff to keep the premises in repair. 
The court evidently believed that plaintiff 
had taken possession and had therefore waiv- 
ed his right to insist that the building be 
completed according to the plans and spec- 
ifications before he moved in. Before defend- 
ants can invoke that clause of the contract 
for their protection, they must show a per- 
formance on their part They must sliow 
that they have built and tendered a habitable 
structure for the use of the plaintiff, and, 
if they tendered a building which because of 
defective construction fails to meet the obli- 
gations that they had assumed, they cannot 



shift the burden of the loas by saying that 
plaintiff should not have relied upon their 
promise to perform, or t^ir Implied- guaran- 
ty that the building was habitable at tint 
time they notified plaintiff that it was ready 
for occupancy. Defendants' contract was to 
build; plaintiff's to repair. The defect here 
alleged is one of original construction, not 
one arising from waste, damage, or the rav- 
ages of time. This principle was recognized 
by this court in Hardman's Estate v. McNair, 
61 Wash. 74, 111 Pac. 1059, where we held 
that one leasing a room for a particular use 
was bound to put It in fit condition. The only 
difference between that case and this Is that 
there the lessee refused to take possessiou 
when notified. While here plaintiff was per- 
suaded to take possession ni)on a promise to 
make the building habitable; that is, to per- 
form the contract. It was not a new con- 
tract. It was simply a reaffirmation and 
assurance that the one which already existed 
would be performed. 

Defendants seek to distinguish the Hard- 
man Estate Case by saying that there the 
lease expressly specified the use to which the 
premises were to be put, and that we held 
that this amounted to a warranty that the 
room would be fit for the uses intended. The 
case will bear no such distinction. When an 
owner agrees to erect a building to be rented 
for a graduated rental ranging from $400 to 
$600 per mcmth, the law will imply a war- 
ranty to put a roof on It The speclflcatlona 
are not before us, bat it is safe to assume 
that they provide for a roof that will shelter 
the building, and. If so, the cases are the 
same. 

Several cases are cited by defendants, but 
they go to the defense of waiver. Whether 
plaintiff waived his right to insist upon a 
full performance of the contract is to be de- 
cided upon the . evidence. It cannot be de- 
cided upon the pleadings and opening state- 
ment 

The judgment is reversed, with directions 
to the lower court to let the trial proceed. 

CROW, C, J., and PARKER, GOSB^ and 
MOUNT, JJ., concur. 



SCmilDT et nx. v. CURTISS et aL 

(Supreme Court of Washington. Feb. 21, 
1013.) 

Attornet ano Cliem (§ 137*)— Fees— "Re- 
tainer." 

Where plaintiffs employed defendants to 
conduct certain litigation, and, under a written 
agreement, paid defendants $1,000 as a "re- 
tainer fee," from which defendants agreed to 
pay the cost of the litigation, and the expense 
of plaintiffs on a trip to Montana to look up 
testimony, etc plaintiCfB agreeing that when 
the litigation was ended defendants should be 
paid the reasonable value of their services in 
the litigation, the $1,000 was a retainer only; 
and, in the absence of fraud in the making of 
the contract, defendants, on being disctiarged 
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and other attorneys substituted, were not rfe- 
quired to return the same. 

[Ed. Note. — For other cases, see Attorney 
and Client, Cent. Dig. g 294; Dec. Dig. | 137.* 

For other definitions, see Words and PliraS' 
es, ToL 7, pp. 6196, 6197.] 

Department 2. Appeal from Superior 
Court, Spoliaue County; Wm. A. Huueke, 
Judge. 

Procee<Ung by John A. J. Schmidt and wife 
against F. M. Curtlss and A. C. Remele for 
the substitution of other attorneys for de- 
fendants In an action brought by plaintiffs 
against the Cook-Reynolds Company, and to 
compel defoidants to return $800 paid to 
them. From a Judgment authorizing the sub- 
stitution, but denying plaintiffs' right to a 
return of the money, they appeal. Affirmed* 

R. L. Edmlston and R. M. Webster, both 
of Spokane, for appellanta Merritt, Oswald 
& Merritt, of Spokane, for respondents. 

MOUNT, J. This proceeding was brought 
in the lower court by the appellants to sub- 
stitute attorneys of recdrd, and to require 
the attorneys previously employed to return 
to appellants $800 pcdd to them. The trial 
court, by consent of the parties, ordered 
the substitutlou, but, after a hearing npou the 
merits, refused to order a return of the mon< 
67 paid as a retainer. This appeal followed. 

It appears that the appellants and the re- 
spondents, in May, 1912, entered into a writ- 
ten contract, as follows: "This memorandum 
of agreement, made and entered into between 
John A. J. Schmidt and the firm of Curtiss & 
Remele, all parties of Spokane, WashlngtMi, 
wltnessetb: Whereas the said John A. J. 
Schmidt desired to secure the serrlces of 
Cnrtlss & Remele in the matter of commenc- 
ing certain suit against the Cook-Reynolds 
Company of Lewlston, Montana, to set aside 
a certain deed to real property situated in 
Spokane, and to recover the value of a 
$5,000 real estate mortgage which he has 
recently assigned to them, all In considera- 
tion for a contract on the part of the Couk- 
Reynolds Company to convey to him certain 
premises situated in the state of Montana; 
and whereas, the said John A. J. Schmidt 
claims that he has been defrauded by said 
Cook-Reynolds Company out of his premises 
in Spokane and his mortgage and in addi- 
tion a $200 cash payment: Now, therefore, 
in consideration of the services of said Cur- 
tiss & Remele, he thereby agrees to and docs 
pay to them the sum of one thousand dol- 
lars, the receipt whereof Is hereby acknowl- 
edged, which sum is accepted by Curtiss & 
Remele on the understanding that It Is a 
retainer fee in said case, out of which sum 
they agree to pay the cost of litigation 
In the superior court, their expenses and 
the expense of Mr. Schmidt on a trip to 
Montana for the purpose of investigating 
conditions there pertaining to said case and 
looking up testimony which will be nec- 



esaary to be taken tn that stat6, and it 1r 
also further agreed that when said litiga- 
tion is ended, a final settlement shall be had 
l)etween the parties and Curtiss & Remele 
paid the reasonable value of their service* 
in said litigation." Thereafter the plaintUf 
paid to respondents $1,000, and respondents 
brought the action agreed upon. Pursuant 
to the contract, Mr. Remele went from Spo- 
kane to Montana, In order to obtain the 
facts In the case. Thereafter this proceed- 
ing was begun; the appellants alleging that 
the contract was void on account of fr<\ad 
practiced upon the api>enant8, who did not 
understand the terms of the contract. This 
issue was tried to the court, and a finding 
was made that "the contract between Curtiss 
& Remele and said J. A. J. Schmidt Is valid, 
and that there was no fraud, overreaching, 
or undue influence of any kind whatsoever 
practiced by Curtiss & Remele In the procure- 
ment of said contract" 

It is contended by appellanta that this find- 
ing Is not In accord with the evidence, and 
that the contract Itself shows that the $1,000 
paid was In full for services during the liti- 
gation. We are satisfied that the finding la 
fully sustained by the evidence. The great 
preponderance thereof Is to that effect 

Appellants also contend that the contract, 
upon its face, shows that the $1,000 was In 
full for the services to be rendered In the 
case, and that when the respondents were 
discharged they should account for the bal- 
ance, after paying expenses and a reasonable 
fee for the work done by them. But such la 
not the provision of the contract ; for it ex- 
pressly provides that the $1,000 was paid and 
received as a retainer fee, and that when 
the litigation is ended a final settlement shall 
be had between the parties, and respondents 
paid the reasonable value of their services. 
The meaning of a retainer fee is plain and 
well understood, and was explained to Mr. 
Schmidt at the time the contract was en- 
tered Into. No part of this money was 
agreed to be returned to the appellants, and 
when the respondents were discharged they 
were therefore under no obligation to return 
any part of the retainer fee. 

The Judgment Is affirmed. 

FULLERTON, MORRIS, ELMS, and 
MAIN, JJ., concur. 



TOUNG T. JONES et al. 

(Supreme Court of Washington. Feb. 24, 
1913.) 

1. Reformation of Instruments (§ 45*) — 
Mistake— Evidence. 

Where the testimony of every witness who 
was present when the terms for an exchange 
of real estate were nsrreed on by the parties, 
nnd also when the (U'cds were passed, save 
that of one of the parties sustained the mem- 
orand'im executed by the parties and stipulat- 
ing that each party should assume the mort- 
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Ct^e on the real estate reodred Iv him in ex- 
cUange, and a deed failed to so state, there 
was a mutual mistake in the deed which equi- 
ty conld rcfonn, in the absence of counter- 
Tailing equities. 

[Ed. Note. — For other cases, see Reformation 
of InstrumenU, Cent Dig. {{ 157-193; Dec. 
Dig. i 45. •] 

2. Equitt (J 67*)— "Laches." 

The doctrine of laches as a defense la 
grounded on the principle of equitable estoppel, 
which will not permit the late assertion of a 
right, where other persons, by reason of the 
delay, will be injured thereby. 

[Ed. Note.— For other cases, see Equity, Cent 
Dig. if 191-196; Dec. Dig. { e7.» 

For other definitions, see Words and Phraa- 
ea. ToL 5, pp. 3969-3972; t(jL 8, p. 770a] 

3. Rkfobuation or Instbuments (| 32*)— 
Delay in Inbtitdtion of Suit— Bftect. 

Where a grantee, in a deed of incumbered 
real estate, was notified of a mistake in the 
deed in failing to require him to assume the 
incumbrance, shortly after the discovery by the 
grantor of the mistake, a delay of three years 
after the discovery before suing the grantee 
for the reformation of the deed md not amount 
to laches, in the absence of fraud or bad faith 
on the part of the grantor, or of the acquisition 
during the delay of rights by third persons. 

[Ed. Note. — For other cases, see Reformation 
of Instruments, Cent Dig. Jl 119-121; Dec. 
Dig. I 32.*] 

Fnllerton, J., dissenting. 

Department 2. Appeal firom Superior 
Court, King County; King Dykemau, Judge. 

Action by C. W. Young against Alonzo C 
Jones and others. From a JudgmMit for 
plaintiff, certain of the defendants appeal. 
Beversed and remanded. 

John B. Keener, of Tacoma, and Ralph 
Simon, of Seattle, for appellants. 

ELLIS, X This appeal presents the ques- 
tion of the rlglit to reform a deed on the 
ground of mutual mistake. The plaintiff 
Young brought an action against the defend- 
ants to foreclose a mortgage upon certain 
real estate situated on Vashon Island iu 
King county, executed on September 10, 1901, 
by the defendants Jonee and wife to Uie de- 
fendant Tonneson for $900, and by Tonne- 
son assigned to the plaintiff, and demanding 
personal judgment against Jones and wife. 
In 1008 Jones owned this property, and the 
defendant Lofgren owned certain real estate 
in Tacoma, upon which there was a mort- 
gage for $1,000. In February, 1908, Jones 
and Lofgren agreed to an exchange of these 
properties. The memorandum of the agree- 
ment was as follows: 

"Agreement by and between A. 0. Jones 
and Louis Lofgren as follows, to exchange 
properties now listed with E. F. Gregory on 
following basis: Warrantee deeds to each 
except present mortgages, also abstracts, said 
Jones to pay in addition $500 in cash when 
papers are ready for transfer. Comition to 
be $200 to B. F. Gregory Co. to be paid by 
Louis Lofgren. Louis Lofgren. A. C. Jones. 
2-17-08., 



"Bec'd fifty dollars on above Vtb'j 17-08. 

Louis Lofgren." 

On February 24, 1908, deeds passed be- 
tween the parties In consummation of the 
agreement of exchange; the deed from Lof- 
gren and wife to Jones providing for the 
asBumptlon of the $1,000 mortgage on the 
Tacoma property by Jonee; the deed from 
Jones and wife to Lofgren warranting against 
aU Incumbrances, "except a certain mortgage 
for $900 given to P. W. Tonneson, whicli 
party of the first part assumes and agrees 
to pay." Jones paid the $600 cash to Lof- 
gren, and Lofgren the $200 commission. In 
the foreclosure suit which was commenced la 
February, 1911, Jones and wife filed a cross- 
complaint, alleging that, in making the last- 
mentioned deed, the words, "partjr of the 
first pact," were used by mutual mistake^ 
and sliould read, "party of the second part," 
to conform to the intention of the parties 
that Lofgren assume the mortgage, and ask- 
ed that the deed be so reformed, and, in the 
event of any Judgment being rendered upon 
the note and mortgage, that It be rendered 
against Lofgren and wife upon the assump- 
tion clause so reformed. The Lofgrens an- 
swered this cross-complaint, denying that 
they assumed, or agreed to assume, the mort- 
gage, and resisting any reformation of the 
deed. After hearing the evid^ice, the court 
made appropriate findings for the foreclosure 
of the mortgage, and for personal judgment 
thereon against Jones and wife, and further 
found that the defendants Jones were not 
entitled to have the deed executed by them 
to Lofgren reformed or modified in any re- 
spect. A decree was entered foreclosing the 
mortgage, rendering a personal judgment 
against Jones and wife for the amount of 
the mortgage debt, with interest, costs, and 
an attorney's fee, directing a sale of the 
property to satisfy the judgment, and also 
adjudging that, in case the property be sold 
to satisfy the judgment, then the defendants 
Lofgren have judgment against the defend- 
ants Jones "for the principal sum of said 
note and mortgage sued upon herein, to wit, 
$900, together with interest thereon accrued 
since September 10, 1907." The defendants 
Jones have appealed. 

The evidence shows that the ezcliange was 
negotiated through one Kessioger, who was la 
the employ of the real estate firm of Gregory 
& Co. Both Jones and Kesslnger testified, in 
substance, that they went to Lofgren's place 
of work, and it was finally agreed that Jones 
and Lofgren would exchange properties, each 
to assume the mortgage on the property he re- 
ceived, and Jones to pay Lofgren a difference 
of $500; that, on Kessinger's suggestion, the 
memorandum was written by Kesslnger and 
Jones, and signed by Jones and Lofgren; 
that Jones gave Lofgren a check for the $50 
earnest money, and Lofgren signed the re- 
ceipt therefor at the foot of the memoran- 
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dnm. liOfgren admitted signing the memoran- 
dum and receipt, but stated that he thought 
it was only a memorandum providing for 
his payment of the commission. He denied 
the agreement as stated by Kesslnger and 
Jones, and testified, in substance, that he 
then stated he did not want property with 
a mortgage upon it, and that the real agree- 
ment was that Jones was to take the Lof- 
gren property and pay the mortgage of ?1,- 
OOo on it, and Lofgren was to take the Jones 
property, and Jones was also to pay the 
mortgage of ?900 on it, and a difference of 
$500 cash; the Lofgren property being esti- 
mated at a value of ?5,000, and the Jones 
property at 53,500. The deeds were prepared 
and executed in the office of Gregory .& Co.; 
one S. R. Webb of that firm acting as no- 
tary. He testified as follows: "They were 
to exchange properties, and each was to as- 
sume the mortgage on the property he receiv- 
ed, and Jones was to pay Lofgren a cash dif- 
ference .of $500. My recollection is that Lof- 
gren's property was put in at $5,000, and 
Jones* at $4,500. Lofgren was to pay our 
firm a commission of $200. I gave these 
terms of the agreement and the description 
of both properties to our stenographer to 
draw the deeds. Both Lofgren and Jones 
fully understood that each was to assume 
the then existing mortgage on the property 
he was to receive. I took the acknowledg- 
ments of Lofgren and his wife and Jones and 
his wife to the respective deed. I recognize 
this • • • as the deed given by Jones 
and wife to Lofgren. Lofgren was to as- 
sume the mortgage on the Vashon property 
deed by Jones and wife to him. This deed 
Is a mistake In that Lofgren does not assume 
to pay the mortgage on the Vashon Island 
property." 

Jones testified that be looked over the 
deed, but did not discover the mistake. Eric 
Lofgren, a brother of Louis, testified to the 
effect that he and Loul.s, on February 2, 1908, 
went to Vashon Island to see the Jones place, 
and he then heard Zonia tell Jones that 
Jones would have to pay both mortgages; 
that he (Louis) could not, under any other 
conditions, trade with Jones, as he wanted 
a place free from incumbrances. He also 
estimated the Lofgren property at a value of 
$5,000, and the Jones property at .f3,500. 
One Heu de Bourck, who, it seems, Initiated 
the deal by introducing Kessinger to Jones, 
testified that, as he understood the deal, 
Jones was to accept the Lofgren property 
and assume payment of the $1,000 mortgage 
thereon, and give in exchange the Jones 
property, free of all Incumbrances, and pay 
to Lofgren $500 additional In cash; that he 
considered the Jones property worth $2,500, 
but Jones had a short time before refused 
to take $3,500 for it. It does not appear 
that either Eric Lofgren or Heu de Bourck 
was present when the final terms were agreed 
upon, or when the deeds were passed. It Is 



fairly Inferable that they only testified as 
to matters developed In preliminary negotia- 
tions. Jones further testified that in May. 
1908, he received a notice from a Tacoma 
bank that the interest on the $900 mortgage 
would soon be due ; that he notified the bank 
that Lofgren had assumed the mortgage; 
that some days later he received a letter 
from B. R. York, attorney for the holder of 
the mortgage, stating that there was some 
dispute as to who should pay the Interest; 
that he at once called on York and was In- 
formed that, in the deed which he had given 
to Lofgren, he (Jones) bad assumed and 
agreed to pay the mortgage; that he then 
protested that it was a mistake, and that be 
would never pay It; that he then had his 
attorney, J. B. Keener, prepare a corrected 
deed, which was tendered to Lofgren, who 
refused to accept It; that, believing that 
Lofgren would pay the mortgage, he took no 
further steps in the matter till In February, 
1911, when the foreclosure action was com- 
menced. 

[1] We tliink that the evidence, which we 
have thus fully reviewed, strongly preponder- 
ates In favor of the appellants. The testimony 
of every witness who was present when the 
terms of exchange were finally agreed upon, 
and also when the deeds were passed, save 
that of Lofgren himself, sustains the memo- 
randum as speaking the intention of the 
parties. The evidence is clear and convinc- 
ing that It was the intention of both parties 
that Lofgren should assume the payment of 
the $900 mortgage, and that the recital In the 
deed to the contrary was a mutual mistake. 
In such a case, a court of equity will, in the 
absence of countervailing equities, grant a 
reformation. 4 Pomeroy's Equity Jurispru- 
dence (3d Ed.) S 1376; Elliott v. Sackett, 108 
U. S. 132, 2 Sup. Ct 375, 27 L. Ed. 678 : Cog- 
gins V. Carey, 106 Md. 204, 66 Atl. 673, 10 
L. R. A. (X. S.) 1191, 124 Am. St. Hep. 468; 
Dennis v. Xorthern Pacific Ry. Co., 20 Wash. 
320, 55 Pac. 210. 

[2, 8] The decision of the trial court seems 
to have been determined largely by the fact 
that the apiiollants waited almost three 
years, after discovering the mistake, before 
taking any action to reform the deed. The 
doctrine of laches as a defense Is grounded 
on the principle of equitable estoppel, which 
will not permit the late assertion of a right, 
where other persons, by reason of the delay, 
will be Injured by Its assertion. The case 
before us presents no such aspect No right 
of a third party is involved. The respond- 
ents Ijofgren had notice of the appellants' 
claim almost as soon as the mistake was 
discovered. There is no evidence that the re- 
spondents or any one else will be placed in any 
worse position by a refonnation because of 
the delay. No adverse e()ulties have arisen 
in the interim. The fact of appellants' claim 
was at all times known to those claiming 
adversely. There was no evidence of fraud, 
deceit, or bad faJth ou the appellants' part. 
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In such a case, mere delay, short of the 
period fixed by the statute of llmttatlons, 
will not bar the action. The question Is 
dependent upon the Inherent equities of the 
particular case. 20 Cyc. 725, 720; Eno v. 
Sanders, 39 Wash. 238, 81 Pac. 600; Dennis 
V. Northern Pac. Ry. Co., iO Wash. 320, 
55 Pac. 210 ; Guy v. Havermale, 27 Wash. 390, 
67 Pac. 804; Brun v. Mann, 151 Fed. 145, 
80 C. a A. 513, 12 L. R. A. (N. S.) 154; 
White v. Bailey, 65 W. Va. 573, 64 S. E. 1019, 
23 L. E. A. (N. S.) 232 ; Depue v. MJller, 65 
W. Va. 120, 64 S. E. 740, 23 L. R. A. (N'. S.) 
775; Neppach t. Jones, 20 Or. 491, 20 Pac. 
669, 23 Am. St Rep. 145. The appellants 
are entitled to the reformation sought They 
aro not barred by laches to assert their right 
The decree, as relating to the Issue between 
the appellants and the respondents I^ofgren, 
is reversed. The cause is remanded, with 
direction to so modify the decree as to grant 
the reformation of the deed in question, 
and to provide that, in case a sale of the 
property to satisfy the mortgage debt leave 
a deflciency, the appellants have Judgment 
over for suvh deflciency against the respond- 
ents Iiofgren. 

CROW, C. J., and MAIN and MORRIS, 
JJ., concur. 

FDLLERTON, J. In my opinion, the evi- 
dence in favor of a mistake in the deed Is 
not 80 clear and convincing as to warrant 
a reformation. I therefore dissent from the 
conclusion reached by the majority. 



C W. RAYMOND CO. v. LITTLE FALLS 
FIRE CLAY CO. 

(Supreme Court of Washington. Feb. 21, 
1913.) 

Appeal and Errob (J 413*)— Notice or Ap- 

PEAi/— Parties to be Served. 

The creditor wlio brinjis a suit. In which 
the defendant is decreed insolvent and a re- 
ceiver is appointed, and the purchaser at the 
receiver's sale are parties, wlio are entitled to 
notice of apiwnl by one from tlie order denying 
liis petition, filed in ttie {Jruceedin;;, for specific 
property of insolvent or for a preference, and 
adjudging him to have only the riglits of a gen- 
eral creditor. 

[Ed. Note. — For other oases, see Appeal and 
Error, Cent Dig. §S 2136-2130; Dec. Dig. g 
413.*] 

Department 2. Appeal from Superior 
Court, Pierce County; M. I* Clifford, Judge. 

Suit by the West Coal Grocery Company 
against the Little Falls Fire Clay Company. 
From an order, the C. W. Raymond Com- 
pany, which appeared and filed a petition, 
appeals. Dismissed. 

Rickabaugh & McElroy, of Tacoma, for ap- 
pellant. E. R, York and Hayden & Lang- 
home, all of Tacoma, for respondent 



MORRIS, J. The respondent, in a suit In- 
stituted by the West Coast Grocery Company, 
was decreed Insolvent, and a receiver was ap- 
pointed. Appellant appeared in this proceed- 
ing and filed a petition, praying that the re- 
ceiver be restrained from disposing of a pat- 
ented brickkiln, which it was claimed the in- 
solvent company had constructed under a li- 
cense, as embodied in a contract the terms of 
which had not been compiled with ; or, in the 
alternative, that the receiver be directed to 
pay appellant .¥2,000, the amount of the license 
it claimed due under the contract. The court 
denied the petition, and directed the sale 
of the kiln with other assets of the insolvent 
company, from which order the 0. W. Ray- 
mond Company appeals. 

Motion Is made to dismiss the appeal upon 
the ground that necessary and Interested par- 
ties were not served with notice. Thia mo- 
tion must be granted. The parties upon 
whom respondent contends notice should 
have been served are the West Coast Gro- 
cery Company, a large creditor of the insolv- 
ent company, and plaintiff In the proceedings 
in which the receiver was appointed, and the 
Standard Clay Company, the purchaser at 
the receiver's sale of the property and as- 
sets of the insolvent company. Under the 
decree of the court the appellant shares In 
the insolvent estate as a general creditor. It 
contends, and if its appeal was here sus- 
tained it would be held, that under its con- 
tract of license tlie receiver must pay it the 
sum of $2,000, thus depleting the fund ufwn 
which the West Coast Grocery Company 
looks fur a payment of the amount due it 
from the Insolvent company. The West Coast 
Grocery Company is, therefore, not only a 
party to the action, but has substantial in- 
terests involved in the decree and affected 
by this appeal. It was therefore entitled to 
service of the notice of appeal, as a party to 
the action whose interests were to be deter- 
mined by the appeal. Whether this would 
require service of notice of the appeal in a 
receivership proceeding upon creditors who 
are not parties to the action, but have only 
tiled claims with the receiver, is not here de- 
termined, as that question Is not Involved in 
this ruling. The Standard Clay Company, by 
becoming a purchaser at the receiver's sale, 
voluntarily submitted Itself to the Jurisdic- 
tion of the court, and thus became a party 
to the action. Rice v. Ahlnian, 126 Pac. 66; 
Itobertson Mtg. Co. v. Thomas. 63 Wash. 316, 
115 Pac. 312. In the last case it was held 
that a inirchaser at a sheriff's sale acquires 
substantial Interests in the property involv- 
ed in the appeal, and Is entitled to service 
of notice. These two cases are controlling 
as to the Standard Clay Company's right to 
notice. 

The appeal Is dismissed. 

CROW, C. J., and MAIN, FtTLLERTON, 
and ELLIS, JJ., concur. 
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MATHIS T. WESTERN B*URNITURB 
MFG. CO. 

(Supreme Court of Washington. Feb. 21, 
1013.) 

1. Pleading (J 309*>— Peoductiow of In- 
strument Rei-ehred to in Pleadinq. 

Item. & Bal. Code, { 284, providinK that 
unless a copy of the instrument or account sued 
on is served upon the opposite party when de- 
manded, it cannot be i;iven in evidence, does 
not apply to actions brought under the factory 
act; and hence, in a factory employe's action 
for injuries, his failure to serve a copy of the 
notice required by such act upon defendant's 
attorneys within 10 days after demand for 
same, did not preclude him from proving serv- 
ice of such notice. 

[Ed. Note.— For other cases, see Pleading, 
Gent Dig. { 942 ; Dec Dig. { 309. *1 

2. Masteb and Sbbtant <i 121*)— Ihjust to 

FaCTOBT BMPLOTfi. 

The master was liable for injuries receiv- 
ed by a factory employ^ while operating a ma- 
chine in the usual manner, where the injury 
could not have happened had the machine been 
properly guarded. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. fi 22&-231; Dec. Dig. | 
121.*] 

8. DaMAOES ({ 182*)— EXCKSBITK BCCOVEBT— 

Pkbsonai, Injubies. 

A recovery of $3,250 for cutting the thumb 
on the right hand of a factory employ^, lacer- 
ating the flesh and so injuring the bone as to 
result in a stiff thumb down to the first joint 
i« excessive, and should be reduced to $1,000. 

[E}d. Note.-~For other cases, see Damages, 
Gent Dig. U 372-385, 380; Dec. Dig. f 132.* J 

Department 2. Appeal from Superior 
Court, King County; Wilson B. Gay, Judge. 

Action by Paul F. Mathis against the 
Western Furniture Manufacturing Company. 
From Judgment for plaintiff, defendant ap- 
peals. ModiSed and affirmed conditionally. 

Balllnger, Battle, Hulbert It Sborts, of 
Seattle, for appellant 

MORRIS, J. Action under the factory act 
to recover damages for Injury alleged to have 
been sustained because of appellant's failure 
to guard a Jointer or buzz plxiner. 

[1] The appeal presents three questions. It 
Is first urged that respondent was precluded 
from giving evidence of the service of the 
notice required by the act because be did not 
serve a copy thereof upon appellant's attor- 
neys within 10 days after demand for same. 
In support of this claim of error apiwUant 
relies upon the provisions of section 284, 
Rem. & Bal. Code, reading as follows: "It 
shall not be necessary for a party to set forth 
In a pleading a copy of tbe instrument of 
writing, or tbe items of an account tbereta 
alleged; but unless be file a verified copy 
thereof with such pleadlugs, and serve tbe 
same on tbe adverse party, he shall, within 
ten days after a demand thereof in writing, 
deliver to tbe adverse party a copy of such in- 
strument of writing, or tbe items of an ac- 
count, verified by bis own oath, or tbat of 
bis agent or attorney, to tbe effect tbat be 



believes it to be true, or be precluded from 
giving evidence thereof. Tbe court, or Judge 
thereof, may order a further account, when 
tbe one delivered is defective ; and tbe court 
may in all. cases, order a bill of particulars 
of tbe claim of either party to be furnished." 
This section has no application to actions 
brought under the factory act Its manifest 
purpose is to embrace cases where tbe action 
is founded upon a written instrument, or 
Items of an account are put in issue. Tbe 
notice required by tbe factory act to be giv- 
en of tbe time, place, and cause of Injury 
complained of is not an instrument in writ- 
ing within tbe meaning of section 284. Tbe 
right of action does not accrue upon tbe no- 
tice, but on tbe failure to properly guard- 
The giving of notice Is simply a condition 
precedent to tbe commencement of action, 
while tbe written instrument or Items of an 
account referred to in section 284 embrace 
tbe right of action itself and not any preced- 
ent condition to the right to commence suit 
Tbe object of tbe statute requiring tbe serv- 
ice of a copy of a written Instrument or items 
of an account Is to enable the defendant to 
protect himself against surprise on the trial. 
Turner v. Great Northern Ry. Co., 15 Wash. 
213, 46 Pac. 243, 55 Am. St Bep. 883. Tbla 
object is fully complied with, wben tbe no- 
tice required by tbe factory act is served. 
Tbat it was served in this instance can 
hardly be doubted. 

[2] It Is next urged tbat respondent's con- 
tributory negligence, and not tbe failure to 
guard tbe l^nlves of the Joluter, was tbe prox- 
imate cause of tbe iujury, citing Laidley v. 
Musser Lumber & Mf g Co., 45 Wash. 239, 88 
Pac. 124, where it was held there could be 
no recovery for injuries sustained by an ex- 
perienced sawyer, by reason of his contrlbn- 
tory negligence, where be attempted to pull 
a piece of lumber out of a clogged up chute 
and gave it a Jerk, causing It to suddenly 
give way and bring bis arm In contact wttb 
a moving saw. Tbe cas^ are not at all sim- 
ilar. In the Laidley Case it was not the fail- 
ure to guard the saw that caused tbe injury, 
but the negligent act of shoving tbe arm into 
tbe clogged chute and Jerking tbe arm up 
against the saw. Had tbe plaintiff In that 
case been operating bis machine in tbe usu- 
al manner, be would not have been injured. 
In this case respondent was injured while 
operating the machine in tbe usual manner, 
and received an injury which, bad the ma- 
chine been properly guarded, could not have 
happened. There is a plain distinction be- 
tween the two cases. 

[3] The last contention Is error in tbe as- 
sessment of damages. Tbe case was tried 
by tbe court without a Jury, and $3,250 
awarded as damages. This amount Is said 
to be excessive for the injury sustained. The 
injury was tbe cutting of the thumb on tbe 
right band, lacerating the fiesb and ao in- 
juring tbe bone that tbe result la a stiff 
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Utnmb down td the first Joint W« bave no 
doabt the injury was a painful one, and tbat 
respondent wUl be handicapped because of 
his stiffened Joint, resulting in a partial loss 
of the use of the thumb. Snch an injury, 
however, does not warrant a Judgment for 
$3,250. What would be a proper sum is dif- 
ficult of ascertainment, and for this reason 
appellate courts on such an assignment of 
error giye great weight to the verdict Of a 
Jury or the findings of a court It is, how- 
ever, as mnch onr duty to set aside such a ver- 
dict or finding when we believe it to be un- 
just as it is to give heed to any other preju- 
dicial error, and we cannot escape this duty, 
much as we dislike it This award seems 
to us unreasonable and unjust, and respond- 
ent must accept a reduction to the sum of 
$1,000, or submit to a new trial. 

If within 20 days from the going down of 
the remittitur respondent accept soch a re- 
duction, the Judgment so modified will stand ; 
otherwise a new trial is ordered. The other 
assignments of error are overruled, and as 
80 modified the Judgment will stand. 

CROW, O. J., and MAIN, ELMS, and 
FULLERTON, JJ., concur. 



BTTLIiOCE V. STANLBTT et nr. 

(Supreme Court of Washington. Feb. 21, 
1913.) 

Triai. (| 139*)— QtresnON fob Jubt— Wmoht 

OF Testihont. 

The question of the weight of testimony is 
for the Jury. 

[Ed. Note.— For other cases, see Trial, Cent 
Die. SI 332, 333, 33»-341, 365; Dec. Dig. t 
139.*) 

Department 1. Appeal from Superior 
Court King County; Mitchell Gilliam, Judge. 

Action by Mary P. Bullock against Frank 
M. Stanley and another. Judgment for plain- 
tiff, and defendants appeal. Aflirmed. 

Carkeek, McDonald & Kapp, of Seattle, for 
appellants. Ellas A. Wright, of Seattle, for 
respondent 

PER CURIAM. This is a suit upon an as- 
signed account There was a verdict and 
Judgment for the plaintiff. The defendants' 
have appealed. 

The appeal presents two qnestlona The 
first contention Is that the evidence of the 
indebtedness is insufllcient to support the 
verdict. This contention is wholly wanting 
in merit The verdict has substantial evi- 
dence to sustain it and the question of the 
weight of the evidence was one for the Jury. 
The respondent claims through an assign- 
ment made by P. 8. Combs ft Co., a copart- 
nership. The assignment is in writing, and' 
was put In evidence. Upon the trial it was 
shown that prior to the date of the assign- 
ment I'. S. Combs had pnrchased theinterest 



ist'Ma copartners In tiie business, inclndliig 
the account In controversy; that they had 
retired; that he had taken his son into the 
copartnership, and that the partnership at 
the date of the assignment was composed of 
P. S. Combs and his son. Combs testified 
that this assignment was also in writing. 
The writing was not produced, and the ad- 
mission of the parol testimony to prove the 
assignment is the second error assigned. It 
is contended that its absence was not suffi- 
ciently accounted for. Considering the time 
that had elapsed between the date of the first 
assignment and the trial, which was nearly 
three years, we think the evidence offered 
as to the loss of the assignment was snffi- 
clent to admit parol testimony. 
The Judgment is affirmed. 



STATE V. DAVIS. 

(Supreme Court of Washington. Feb. 24, 
1913.) 

1. AsSAUtT Ann BaTTERT (S 95*)— EVIOENCB 
— SL'TFICIENCT. 

Where the evidence for the state tended to 
show a wanton, cruel assault with a knife on 
the prosecuting witness, with whom accused 
iiad no previons acQiialntance, that it was made 
to av«n?e come real or fancied grievance of 
accused's younger brother against the prosecut- 
ing witness, and was made while the witness 
was in a reclining position, and before he could' 
assume or attempt to assume a defensive atti- 
tade, it justified the submission of the cause to 
the jury, although accused's evidence alone 
would not have supported a conviction. 

[Ed. Note. — For other cases, see Assault and 
Battery, Cent Dig. { 141 ; Dec. Dig. | 95.*] 

2. ASSATJLT AKD BaXTERT (J 96*)— CEIMNAL 

Offenses— QtTKSTioNs fob Jdbt.- 

Since, nnder the statute^ the infliction of 
grievous bodily Iiarm u^on. another is an essen- 
tial, element of assault ux the second degree, the 
question whether the particular injury inflicted 
amounts' to grievous bodily barm is one of fact 
for the jury rather than one of law for the 
court and hence the court eried in charging 
that the injury shown by the evidence was 
grievous bodily harm tvithin the meaning of the 
law. 

[Ed. Not& — For other cases, see Assault anA 
Battery, Cent Dig. { 141; Dec. Dig. § 95.*] 

3. Homicide (| 145*)— Assadiit— Iktknt to 
Kiix. 

Where a person assaults another, and in- 
flicts upon him a dangerous wound likely to, 
but which does not, cause death, the jury can- 
not infer from the act alone tbiat he intended 
to kill, since, while a person is presumed to in- 
tend the natural and probable consequences of 
his act, the presumption never extends beyond 
the actual consequences. 

[Ei. Note. — For otlier cases, see Homicide, 
Cent Dig. §§ 262-2&1 ; Dec. Dig. { 145.*] . 

4. ASSATTLT AI*D Baitebt (J 84*)— EVIDENOB 

—Admissibility. 

On a trial for assault claimed to have been 
committed to avenge a grievance of accused's 
younger brother aeainst the prosecuting wit- 
ness, but not claimed to have been committed 
in the brother's defense, evidence as to a previ- 
ous altercation between the brother and the 
prosofutlng witness not in accused's presence 
was incompetent, although what the brother 



'W*t otlier o«M Me same toplcaad section NUHBEiR la Dec. Dig. ft Am. Dig. Key-No. Series A Rep'r Index** 



Digiti 



w «E svep r uiuwte* j 

zedby^^OOgle 



96 



130 PAGIFIO BBPOBTEB 



(Waab. 



told accnsed Goncerninfir Bncli difficulty mi^ht 
have been material to show accused's coDdition 
of mind, and as bearing on the question of his 
intent and purpose. 

[Ed. Note. — For other cases, see Assault and 
Battery, Cent Digr. i 132 ; Dec. Dig. | 84.*] 

Department 2. Appeal from Superior Court, 
Snohomish County ; W. W. Black, Judge. 

11 Davis was convicted of assault in the 
second degree, and he appeals. Reversed 
and remanded. 

Samsel & Engeset, of Everett, for appel- 
lant. 

FULLEBTON, J. Th« appellant was In- 
formed against for the crime of assault in the 
first degree, the information reading as fol- 
lows: "Comes now Kalph C. Bell, as the 
duly elected, qualified, and acting prosecuting 
attorney for the county of Snohomish, state 
of Washington, and by this his information 
diarges and accuses the above-named de- 
fendant, E. Davis, with the crime of assault 
in the first degree. In that on or about the 
26th day of August, 1910, in the county of 
Snohomish, state of Washington, the said 
defendant, E. Davis, did unlawfully, and 
with intent to kill one Elmer Moss, assault 
said Elmer Moss with a deadly weapon, to 
wit, a knife then and there held in the hands 
of him, the said defendant, E. Davis, and did 
then and there willfully Inflict grievous bod- 
ily harm upon the said Elmer Moss with and 
by means of said deadly weaix)n aforesaid, 
contrary to the form of the statute in such 
case made and provided, and against the 
peace and dignity of the state of Washing- 
ton." To the infonuatiou the appellaut 
pleaded not guilty, and was put upon, his 
ttdal before a Ju^, which returned a verdict 
finding him guilty of assault in the second 
degree. From the Judgment and sentence 
pronounced against him upon the verdict he 
appeals. 

[l] Of the errors assigned the first to be 
noticed is the assignment to the effect that 
the evidence is iusufficient to Justify the 
verdict returned, by the Jury. In support 
of this assignment the appellant quotes large- 
ly from the testimony of himself and the 
testimony introduced on his behalf, and It 
may be that, if this testimony stood alone, 
there would be merit In the contention. But 
the evidence was conflicting. That on the 
part of the state tended to show that the 
assault was wanton and cruel. It appeared 
that the prosecuting witness had Just passed 
bis sixteenth birthday while the appellant 
was some two years his senior; that there 
was no previous acquaintance between the 
appellant and the prosecuting witness, nor 
any quarrel between them preceding the as- 
sault ; that the assault was made to avenge 
some real or fancied grievance a younger 
brother had against the prosecuting witness, 
and not any quarrel of the appellant's own ; 
that It was made with a shoe knife, although 



tile prosecnting witness was wlthoat weapons 
of ofl'ense or defense of any kind, and was 
made upon the prosecuting witness while 
he was in a reclining position upon the 
ground, suddenly, and before be could assume 
or attempted to assume a defensive attitude. 
There was therefore clearly a snfildent dis- 
pute in the evidence to require the submis-' 
sion of the cause to the jury. 

[2] The court, among other instructionst 
gave the following to the Jury: "lou are 
further instructed that assault in the sec- 
ond degree, for the purpoees of this case, is 
defined by the law as follows: 'Every per- 
son who, under clFcumstauoes not amount- 
ing to assault In the first degree, shall wil- 
fully Inflict grievous bodily Itarm upon an- 
otlier with a weapon, shall be guilty of as- 
sault in the second degree.' Therefore, if 
yon shall believe the evidence beyond, a 
reasonable doubt, as that doubt la defined 
to you in these instructions, that the defend- 
ant, Elbert Davis, in the county of Snohom- 
ish, state of Washington, on or about the 
date alleged, willfully inflicted grievous bod- 
ily harm upon Elmer Moss with a weapon 
and are not satisfied bej'ond a reasonable 
doubt that he intended to kill him, then you 
must find the defendant guilty of assault in 
the second degree. In this connection you 
are Instructed that the harm and injury suf- 
fered by Elmer Moss, . as testified In this 
case, was grievous bodily harm within the 
meaning of the law." The appellant com- 
plains of the laat clause of the tDstruction, 
contending that the question whether or not 
the wounds Inflicted by the appellant upon 
the person assaulted amounted to grievous 
bodily harm within the meaning of the law 
was a question of fact for the jury, and not 
one of law for the court Logically this coifcy 
teution seems to be sound. Since the sub- 
division of the statute under which the in- 
formation is drawn makes the infliction of 
grievous bodily harm upon another an es- 
sential element of assault in the second de- 
gree, it is, of course, necessary to charge in 
the information that the injury inflicted was 
grievous bodily harm, and, since the plea 
of not guilty puts In issue all of the material 
allegations of the information, dt must fol- 
low that the question whether the particular 
injury inflicted amounts to grievous bodily 
harm is a question of fact for the jury to 
determine rather than a question of law for 
the presiding judge. The court should, there- 
fore, have defined the term "grievous bodily 
harm" to the jury, and left it to them to say 
whether the particular wounds tnfiicted upon 
the prosecuting witness came within the 
deflnitiou of the term. 

To the same effect are the authorities. In 
Murphey v. State, 43 Neb. 34, 61 N. W. 4S1, 
the defendant was convicted of the crime of 
assault witli intent to Inflict on the person 
of another great bodily injury, and appealed 
from the judgment of conviction. Discussing 
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tbe groBnds foe rerenal suggested by coun- 
sel in the course of tbe argument on tbe 
api)eal, tbe court used tbls language: "Tbe 
term 'great bodily Injury.' as employed In 
tbe statute, is perhaps not susceptible of a 
precise legal definition. It is, however, an 
Injury of a graver and more serious char- 
acter than an ordinary battery ; and wheth- 
er a particular injury Is within tbe mean- 
ing of the statute is generally a question of 
fact for tbe jury, and not of tbe law. See 
State V. GlUett, 66 Iowa, 459 [9 N. W. 362]. 
That a great bodily injury, within tbe mean- 
lug of the statute, may be inflicted without 
the use of a 'dangerous' or even 'offensive' 
weapon, is quite apparent from tbe facts of 
this case, to which reference will hereafter be 
made." In State v. GUlett, 56 Iowa, 459, 
9 X. W. 362, complaint was made of tbe In- 
struction of tbe court to tbe jury, concern- 
ing which the court said: "The prosecuting 
witness, Zeaman Magoon, at the time of tbe 
injury complained of, lived with tbe defend- 
ant, and at the time of the trial was about 
eight years old. He testified that tbe de- 
fendant whipped him with a crupi)er to har- 
ness, with a buclile on tbe end of it He 
was examined some time afterward, and in- 
juries, covered with scabs, some of which 
were suppurating, were found on bis back 
and side. The court gave the jury an in- 
struction as follows: 'A great bodily injury 
Is an injury to tbe person of a wore grave 
and serious character than an ordinary bat- 
tery, i^ud tbe indictment charges that defend- 
ant intended to inflict such an injury on tbe 
boy Magoon. It is not only necessary for 
the state to prove tbat the defendant com- 
mitted an assault, but it must go farther 
and prove tbe Intent with which he com- 
mitted It, and that it was to inflict a grave 
and more serious injury than an ordinary 
battery or whipping. If tbe proof should 
show an assault and battery, but fall to 
show tbe ulterior Intent charged, the con- 
viction could only be for assault and bat- 
tery.' The giving of this instruction is as- 
signed as error. It must be conceded tbat 
the instruction does not furnish tbe jury 
the means of determining wliat Is the ex- 
tent of an injury which will constitute a 
great bodily injury, for the limits of an as- 
sault and battery, with which It is compared, 
and wbicb it Is declared to exceed, are not 
defined. And yet it must be admitted tbat 
tbe instruction defines a great bodily injury 
as accurately and completely as it is sus- 
ceptible of definition as a matter of law. 
Whether an injury is a great or only a slight 
bodily injury :1s essentially a question of fact, 
and it is difficult to see how any greater aid 
can be furnished the jury in determining tbat 
question than was done by tbe court in this 
case." For other authorities touching the 
fceneral question, although perhaps not so 
Erectly In point, see Smith v. State, 58 Xeb. 
531, 78 N. W. 1059 ; Rogers v. State, 60 Ark. 
76, 29 S. W. 894, 31 L. B. A. 465, 46 Am. St 
180P.-7 



Rep. 154; People T.. AllUer, 91 Micb. 639, 
52 N. W. 65; George v. State, 21 Tex. App. 
315, 17 S. W. 351: Bishop, Stat Cr. 318; 
Roscoe's Cr. Ev. p. 609 (8th Ed. p. 772). 

[3] The court gave the following Instruc- 
tion to tbe Jury: "You are further instruct- 
ed that every man is ijresumed to Intend the 
usual, ordinary, and natural results of bis 
voluntary acts, even though there be no di- 
rect or positive proof of such intention. 
Therefore if you shall believe from the evi- 
dence beyond a reasonable doubt that the 
defendant, Elbert Davis, in the county of 
Snohomish, state of Washington, at or about 
tbe time alleged, inflicted tbe harm upon the 
said Elmer Moss which has been testified to, 
then you have a right to presume that the 
defendant intended to do so; and. If you 
shall believe from the evidence beyond a rea- 
sonable doubt that the usual, ordinary, and 
natural result of the defendant's voluntary 
acts would likely result in death, then you 
have a right if consistent with all the testi- 
mony in this case, to infer that he intended 
to cause death." This instruction Is also 
erroneous. While it is true that a man is 
presumed to intend tbe natural and probable 
consequences of his acts, it is true, also, that 
the presumption arising from the acts alone 
never extends beyond the actual consequences 
of the acts. If one person willfully a.ssaultS' 
another and indicts upon him a dangerous 
wound, the Jury would have the right to 
infer from tbe act tbat be intended to Inflict 
tbe dangerous wound, or, If one person will- 
fully assaults another and inflicts upon him 
a dangerous wound likely to cause death and 
death ensues therefrom, the Jury have tbe 
right to infer from tbe act and Its conse- 
quence that be intended to kill the person 
assaulted, but if a man assaults another and 
Inflicts upon blm a dangerous wound likely 
to cause death, but death does not ensue, 
the Jury have no right to Infer from the act 
alone that he intended to kill, because such 
was not the consequence of the act. State v. 
Dolan, 17 Wash. 499, 60 Pac. 472; State v. 
Williams, 36 Wash. 143, 78 Pac. 780. So in 
the instruction in question It was error to 
instruct that the jury might infer from the 
mere assault and the infliction of the wound 
tbat the defendant Intended to kill the prose- 
cuting witness^ t)ecause death was not the 
consequence of the act Intent in such cases 
is gathered from all the circumstances of the 
case, of wbicb the assault and wounding are 
only a part 

[4] While the appellant's brother, True- 
man Davis, was on the witness stand, he was 
asked coucemiug an altercation he had liad 
with the prosecuting witness some little time 
before the encounter between the prosecut- 
ing witness and the appellant ' Objections 
were interposed and sustained to this line of 
examination, we think properly, on the 
ground that it was immaterial. It was not 
shown nor offered to be shown that the as- 
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sanlt made by the appellant was made In de- 
fense of his brother, and consequently the 
altercation between the brother and the pros- 
ecuting witness would afford no Jnstlflcatlon 
for the aK)eUant's acts. It Is said, however, 
that such acts were admissible as tending to 
show the appellant's condition of mind, and 
as affecting the question of his Intent and 
purpose in making the assault But, again. 
It' was not shown that he was a witness to 
the altervation; on the contrary, the evidence 
showed the fact to be otherwise, and that 
his knowledge of It could be but secondhand. 
What he was Informed concerning it, and not 
the actual occurrence, was therefore the ma- 
terial Inquiry. To show what the brother 
told the appellant concerning the difficulty 
between himself and the prosecuting witness 
might have been material, but not so the ac- 
tual occurrence, unless it was further shown 
that the appellant witnessed the actual oc- 
currence. 

Complaint is also made that the court did 
not submit the at^ellant's theory of the en- 
counter to the Jury, but no fault can be Just- 
ly found with the instructions in this respect 

The Judgment is reversed and the cause 
remanded for a new trial. 

MOUNT, MAIN, ELLIS, and MORRIS, JJ., 
ooncar. 



FRICK et al v. WASHINGTON WATER 
POWER CO. 

<Supreme Court of Waahington. Feb. 21, 
1913.) 

DaMAOKS (§ 1B8*)— PEBSONAt iNJtTRIES— IS- 
8T)K8— AaOBAVATION OF DiSEABBD CONDI- 

•noju. 

Where, in an action against a carrier for 
injuries to a passenger, she alleged tliat prior 
to the injury she was an able-bodied woman in 
good health, but that, by reason of the injury 
sustained, she acquired appendicitis, retrover- 
sion of the womb, and certain other injuries 
requiring a surgical operation, from which she 
never fully recovered, but there was evidence 
that si suffered from a diseased appendix and 
had retroversion prior to the injury, she was 
not entitled to recover damages under her com- 
plaint for an aggravation or an acceleration of 
a diseased condition previously existing, unless 
it appeared that she bad no knowledge thereof 
prior to the accident. 

[Ed. Note.— For other cases, see Damages, 
Cent Dig. §§ 441-^46; Dec. Dig. § 15a •) 

Department 2. Appeal from Superior Court, 
Spokane County; Wm. A. Huneke, Judge. 

Action by Blanche Frick and husband 
against the Washington Water Power Compa- 
ny. From a judgment for plaintiffs for less 
than the relief demanded, they appeal. Af- 
firmed. 

Graves, Klzer & Graves, of Spokane, for 
appellants. .Post, Avery & Hlggins, of Spo- 
kane, for respondent 

MOUNT, J. The plaintiffs brought this ac- 
tion to recover damages from the defendant 



on account of alleged personal Injuries sus- 
tained by Mrs. Frick when a passehger upon 
one of defendant's street cars. The com- 
plaint alleged that about midnight on the 
evening of November 24, 1910, while the 
plaintiffs were passengers upon one of de- 
fendant's cars, said car was so negligently 
operated that it left the track and struck the 
sidewalk curb with such force that the plain- 
tiff Mrs. Frick was violently hurled against 
the seat in front of her, striking her abdomen 
against the upright back of the seat. Inflicting 
permanent internal injuries upon her, so that 
her appendix became inflamed and diseased, 
and she suffered retroversion of the womb 
to such an extent that a surgical operation 
became necessary, and was undergone for 
the removal of the appendix and for the res- 
toration of the womb to Its proper position, 
and as a result thereof said plaintiff was 
rendered sterile, and by reason thereof suf- 
fered and continued to suffer great pain and 
anguish; that "prior to said accident said 
plaintiff was a strong, able-bodied woman, in 
good health." These allegations were all de- 
nied by the answer. When the case came on 
for trial to the court and a Jury, the defend- 
ant conceded "that, if the plaintiff Blanche 
Frick received the specific injuries alleged in 
the complaint at the time and place there 
stated, the defendant would be liable for rea- 
sonable damages on account thereof; but de- 
fendant denies that she received said In- 
juries or any of them." The negligence of 
the defendant was thereby conceded, so that 
the only question left for the Jury to deter- 
mine was whether the plaintifl was injured 
at the time of the accident, and the extent 
of the injuries, and the amonnt of damages.- 
The case was tried out upon tliat question. 
The jury returned a verdict in favor of the 
plaintiffs for $1,000. The plaintiffs thereaft- 
er moved the court for a new trial for er- 
rors of law occurring in the trial. Tlils mo- 
tion was denied, and the Judgment entered 
upon the verdict The plaintiffs have ap- 
pealed. 

It Is argued that the court erred in refus- 
ing to give certain instructions requested by 
the plaintiffs, and in giving certain other 
instructions. Defendant has moved to dis- 
miss the appeal, for the reason that no prop- 
er exceptions were taken to these Instruc- 
tions. We think the exceptions taken were 
sufficient, under the rule in Coffey v. Seat- 
Ue Electric Co., 59 Wash. 686, 109 Pac. 202. 

The plaintiffs requested the court to give 
the following instructions: "If the Jury be- 
lieve from the evidence that plaintiff Mrs. 
Frick was Injured through the negligence of 
the defendant, and if the Jury further con- 
cludes from the evidence that, at the time 
of such injury, plaintiff Mrs. Frick was in 
a delicate condition of health, or possessed 
an organic predisposition to disease or in- 
jury, and that such injury augmented, ag- 
gravated, and accelerated such diseased con- 
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dltlon or lU bealtb, tben your .Teidict win te 
for the plaintiff, unless you find that tbese 
conditions not only might have arisen even 
though the defendant had not been negli- 
gent, should you find It negligent in the prem- 
ises. U one is reasonably responsible for the 
act, he is chargeable for the direct results of 
the act, however surprising. The rule Is, if 
by reason of the delicate condition of health 
the consequences of a negligent act are more 
serious, still, for those consequences, the de- 
fendant Is liable, although they E|.re aggravat- 
ed by imperfect bodily conditions. The duty 
of due care and of abstaining from the un- 
lawful injury of another applies to the sick, 
to the physically frail or weak, and to the 
infirm, as fuUy as to the strong and healthy ; 
and, when the duty is violated, the measure 
of damages la for the injury done, even 
thoush the injury might not have resulted 
bat for the peculiar physical condition of 
the person injured, or may have been aug- 
mented thereby. The proximate cause of an 
injury la the eflSclent cause — the one that 
necessarily sets the other cause in motion. 
The street cars of the defendant company are 
not operated for the sole use of healthy and 
robnst people, but are for the use of the sick, 
the Infirm, and the decrepit as well. They 
may lawfully be patronized by every person, 
without regard to age, sex, or physical condi- 
tion; and the defendant company Is charge- 
able with the knowledge that people of dif- 
ferent bodily conditions travel on its cars, 
and that among these are the weak, the 
decrepit, and those with organic predisposi- 
tion to disease. It Is reasonable to expect 
that in certain cases, If an lujury happens 
to one of the latter'class, full recovery there- 
from may be retarded or prevented by such 
predisposition or tendency to disease, and 
that such tendency to disease or predisposi- 
tion may greatly aggravate a bodily injury. 
Thus a street railway company has reason- 
able grounds to expect that. If one of that 
class, who are diseased, or afflicted with a 
tendency to disease. Is injured by reason of 
the negligent operation of its cars, the dis- 
ease might develop and result in far more se- 
rious consequences to the Injured person than 
would have resulted to a rotust person. 
Hence, if you find that the plaintiff Mrs. 
Flick had a tendency to appendicitis, or that 
her fallopian tubes were affected by disease, 
and that she was injured as she alleges, and 
that such injury aggravated, augmented, and 
accelerated her diseased physical condition, 
resulting in the necessity for the operations 
afterwards performed, and the suffering occa- 
sioned thereby, then and in that case I charge 
yon that the negligence of the defendant was 
the proximate cause of the injury, for which 
plaintiff seelcs to recover damages." 

The court refused to give these requested 
Instructions, bat gave the following: "From 
this statement yon will see that the ultimate 
questions of fact for you to determine are 
tberefore: First, whether or not tlie injuries 



of which Hrs. Trick complains, .namdy, a 
diseased appendix and a retrover'ted womb, 
were caused by the accident in question ; and, 
if you find that they were, then, second, 
what sum will fairly compensate her for 
such injuries? ♦ • • It is charged in the 
complaint in this cas6 that one of the results 
of the accident referred to in the complaint, 
so far as Mrs. Frlck is concerned, is the dis- 
ease of appendicitis. It is claimed by the de- 
fendant that Mrs. Frick had appendicitis 
before this accident It is alleged in the 
complaint that before the accident plaintiff 
was in all respects a strong and healthy wo- 
man. It is not alleged in the complaint that 
plaintiff had a chronic or catarrhal apperrdl- 
dtis, and that the accident aggravated the 
disease and produced a condition of acute 
appendicitis, necessltatlDg an operation. I 
charge you that, if you find from the evi- 
dence that i^alntiff Mrs. Frlck had and'sitf- 
fered from a diseased appendix before and 
down to the accident, then plaintifTs cannot 
recover in this action on account of their 
claim for appendicitis or tbe expense of the 
surgical operation therefor and you shall not 
allow the plalntUfS any damages on accoant 
of the elaim of appettdiciti^ or the surgical 
operation tor appendicitis. It Is charged In 
tbe complaint that one of tbe results of the 
accident referred to in the complaint was 
retroversion of the womb. It is claimed by 
the defendant that retroversitxi of the womb 
could not be caused by this accident; that, 
if the plaintiff Mrs, Frick had letroversion 
of the womb, she had it before this acci- 
dent If yoa find that Mrs. Frick had a i^e- 
troverted womb prior to the accident, and 
that she knew thereof, then plaintiffs cannot 
recover in this action on account of their 
claim for a retroverted womb, or the ex- 
pense of the surgical operation therefor, nor, 
under the circumstances, could plaintiffs re- 
cover if the accident aggravated the condi- 
tion, since, if Mrs. Frick knew that she had 
a retroverted womb at and prior to the time 
of the accident, then it was her duty to so 
allege, and not allege that she was a perfect- 
ly sound and healthy woman. If, however, 
yon find that Mrs. Frick had a retroverted 
womb at and prior to the time of the ac- 
cident, and she was ignorant thereof, then, 
before plaintiffs would be entitled to damages 
on that account they must show that the 
condition of retroversion was aggravated by 
the accident If you find that she had a 
retroverted womb, and that It was not ag- 
gravated by the accident, then plaintiffs will 
not be entitled to any damages on accoant of 
the retroverted womb or any expense attend- 
ing and resulting from the operation of re- 
storing it to its proper position. On the oth- 
er hand, if she had a retroverted womb at 
and prior to the time of the accident, and she ' 
was ignorant thereof, and the accident aggra- 
vated the condition, causing her pain and 
distress, then plaintiffs would be entitled to 
damages for such aggravation. Zou must 
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■0 far as ymi eaa, eeparate the results of 
the Inflrmitiea of Mrs. Frlck, If any, which 
existed before the accident from the results 
of the accident. It is only the accident and 
the natnral results of the accident that you 
are to consider, if you arrive at the ques- 
tion of damages In this case. If yon find the 
fact to be that Mrs. Frlck had retroversion 
of the womb before the accident, and the 
same was aggravated by the accident, in con- 
sidering the question of damages, you are 
only to consider the aggravation, and not the 
natural and probable consequences, of the 
retroversion of the womb, which existed be- 
fore the accident" 

Substantially the same instructions were 
given with reference to the removal of the 
(alloplan tubes. The court then instructed 
the Jury: "If, in accordance with the Instruc- 
tions I have already given you, you find for 
the plaintiffs, then I Instruct you that plain- 
tiff Is entitled to recover for all loss of time, 
for all physical injuries, and for all physi- 
cal suffering that she has endured as the 
direct and proximate result of any injuries 
received by her as a result of such accident, 
and likewise, If you find from a preponder- 
ance of the evidence in the caie that any 
injuries received by her are permanent in 
their nature, she is entitled to recover there- 
for. In addition thereto, the plaintiffs are 
entitled to recover for any reasonable sums 
which they have necessarily expended for 
hospital bills, for nurses and surgeons, in 
endeavoring to be cured of any hurts and in- 
juries she received on account of said acci- 
dent, and in this connection I instruct you 
that these items include any sums that plain- 
tiffs may have incurred liability for, wheth- 
er they have actually paid the same or not 
Ton must bear in mind that, if you find a 
verdict for the plaintiffs, your verdict must 
be compensatory ; 1. e.. It must not exceed 
such amount as will fairly compensate plain- 
tiffs In money for the injuries sustained." 

The requested Instructions first above 
quoted were taken substantially from the 
case of Jordan v. Seattle, 30 Wash. 298, 70 
Pac. 743, and afterwards approved by this 
court in Short v. Spokane, 41 Wash. 257, 83 
Pac. 183. While they correctly state the law 
as applied to those cases, we are satisfied 
they are not applicable to this case, because 
here the issue was clearly presented by the 
pleading whether Mrs. Frlck was a sound 
and healthy person prior to the injury, aud 
the case was tried out to the Jury upon that 
one issue. The plaintiffs sought to show by 
their evidence that Mrs. Frlck, prior to the 
accident, was sound physically, while the 
sole defense was that she had a diseased 
appendix, diseased fallopian tubes, aud a 
retroverted womb prior to the injury, and 
that her suffering subsequent to the Injui-y, 
was the natural and necessary result of such 
diseased condition, and that her injury, if 
any was received, was in no wise responsible 



tor her pain and svfPerlng or for iSxe opera- 
tion which was afterwards performed upom 
her. The issue was simple and well defined. 
While the rule is that a diseased person may 
recover damages for an Injury which ag- 
gravates or accelerates a diseased condition, 
there mu«t be some issue upon which that 
question may be tried. The Issue here was 
that the plaintiff Mrs. Frlck was "a strong, 
able-bodied woman, in good health," and it 
was claimed all through the trial, until 
these Instructions were requested, that her 
affliction was caused solely by the accident 
The object of making this issue, of course, 
was to magnify the damages. It does not 
seem Just that the plaintiffs may adopt one 
theory in a complaint which Is required to 
state the facts, and try the case upon that 
theory until It comes to Instructing the Jury, 
and then require the court to Instruct the 
Jury upon some other theory. This is pre- 
cisely the position the appellants are assum- 
ing in the case at this time. The issues 
which are made by the complaint and which 
are tried to the Jury are issues upon which 
the court must frame his instructions ; and, 
if instructions are requested which state the 
law upon some other issues, the court is 
not bound to give them, for the court is re- 
quired to confine the instructions to the 
scoipe of the allegations and proof. Wilkin- 
son V. Detroit Steel & Spring Works, 73 Mich. 
405, 41 N. W. 490. This Michigan case la 
criticised by the appellants; but we think 
it states a plain rule of common honesty, and 
is applicable here, where the statute requires 
that the "complaint shall contain a plain 
and concise statement of the facts constitut- 
ing the cause of action." Rem. & Bal. Code^ 
f 258. 

Appellants insist that the allegation in the 
complaint that Mrs. Frlck was a strong and 
healthy woman prior to the accident is an 
immaterial allegation, because she is entitled 
to the same amount of damages whether she 
was a strong and healthy woman or diseased 
and predisposed to weakness and infirmity; 
citing 13 Gyc. 31. She was, no doubt, en- 
titled to recover all the damages which she 
suffered; but damages accomplishing the 
same result to a person in perfect health 
would certainly be greater than to a diseased 
person. In this case, the plaintiffs were 
standing upon the allegations of perfect 
health, and in all fairness should abide the 
result upon the issue as made by them. The 
instructions given were based upon the real 
Issue made by both the pleadings and the 
proof. The Jury found for the plaintiffs, 
necessarily finding either that Mrs. Frick 
was in perfect health before the accident or 
that she was diseased and did not know It 
In the latter event, the Jury made allowance 
for all damages on account of accelerated 
disease, as they were instructed they might 
do. We think the requested instructions 
were properly refused, and that the ones 
given stated the law, as applied to the issues 
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In this ca86, and In onr opinion were all 
that the issues justiflecl. 
The Judgment Is therefore affirmed. 

FUIiLERTOK. MORRIS, ELLIS, and 
MAIN, JJ., concur. 



BARDSHAB v. SEATTLE ELECTRIC CO. 

(Supreme Court of Washington. Feb. 21, 
1913.) 

Street Railroads (§ 09*)— Collision with 

AUTOMOBILB— CONTBIBUTOHr NEOLIOENCE. 

A chanffeur was guilty of contributory 
negligence, barring recovery by bis employer 
against a street railway company for a colli- 
sion between the employer's automobile and 
defendant's street car, where the chauffeur 
drove the automobile upon the track without 
taking any precaution to ascertain whether a 
car was approaching. 

[Ed. Note. — For other cases, see Street Rail- 
roads, Cent Dig. SS 209-216 ; Dec. Dig. { 99.*] 

Department 2. Appeal from Superior 
Court, King County; John F. Main, Judge. 

Action by F. H. Bardshar against the Seat- 
tle Electric Company. Judgment of nonsuit, 
and plalutltt appeals. Affirmed. 

Wlllett & Oleson, of Seattle, for appellant 
Jas. B. Howe, and A. J. Falknor, both of Se- 
attle, for respondent 

MORRIS, J. Appellant seeks to recover 
for damages to his automobile, resulting from 
a collision with one of respondent's street 
cars at First ayenue and Union street, Seat- 
tle, about 8:30 p. m. Septonber 13, 1010, and 
takes this appeal from a Judgment of non- 
suit, based upon the contributory negligence 
of the chauffeur. 

The automobile was proceeding south on 
First avenue from Pike street approaching 
Union street one block to the south; It was 
passed by one of respondent's cars on the 
west or south-bound truck. This south-bound 
car stopped on the south side of Union street 
to take on awaiting passengers. The chauf- 
feur desiring to cross First avenue at Union 
street slowed down his automobile, and drove 
on behind the south-bound ear, reaching Un- 
ion street. He made the turn to the east, as 
required by an ordinance of the city, by go- 
ing to the south of the street Intersection. 
At this point he was behind the standing car 
a distance variously estimated by api>ellant's 
witnesses from 15 to 30 feet. As the front 
wheels of the automobile ran onto the west 
rail of the east or north-bound track it was 
hit by a car coming north, and received the 
damage complained of. The chauffeur tes- 
tified that from the time the south-bound 
car passed him In the middle of the block 
lietween Pike and Union there was no car 
ahead of him, and nothing to obstruct his 
view, and that he could see down First ave- 
nne as far as Pioneer Square, some eight 
blocks away. His examination then contin- 
ues: "Q. How many cars did you see com- 



ing? A. I didn't look down that way. Q. 
You didn't look to see if there were any 
cars coming? A. No ; I did not. Q. You did 
not observe whether there were any cars 
coming? A. No. Q. If you had looked you 
conid have seen this car coming? A. I sup- 
pose so. • • • Q. Now, yon say that yon 
were 15 or 20 feet, something like that, from 
the car that was standing still? A. The 
south-bound car? Q. Yes; was It standing 
still when you started to go across? A. Yes. 
Q. And it blanketed your view? A. Down 
First avenue? Q. Yes. A. Yes. Q. Now 
yon knew that the cars frequently operated 
up and down those tracks? A. Yes; I knew 
that. Q. And that the out-bound car came 
on the opposite track? A. Yes. Q. How far 
Is It between the in-bound track and the out- 
bound track; four or five feet, Isn't it? A. 
Yes ; about that Q. The front of your ma- 
chine, then, if yon made a right-angle turn 
and was crossing directly up Union street, 
would be on the ui)-bound track before you 
could see down First avenue around the 
standing car? A. Yes." Upon these facts, 
and others of similar Import, testified to by 
the chauffeur and the other occupants of the 
automobile, we think the lower court was 
right In holding they established contrlha- 
tory negligence. 

Much is said to appellant's brief about the 
rule of look and listen as applied to street 
car crossing, and the oft-declared rule of this 
court that failure to do so Is not per se neg- 
ligence In law. Our position as to the prop- 
er application of this rule In cases of this 
character has been fully set forth in Hellle- 
sen v. Seattle Electric Co., 56 Wash. 278, 105 
Pac. 458, and other cases there cited, and It 
is not neces.sary to again discuss it We 
there said, after stating our view, that fail- 
ure to look and listen before crossing the 
tracks of an electric railway In a public street 
was not negligence per se: "But such a rule 
does not mean that one can heedlessly and 
carelessly cross the track without using bis 
sen.ses for his protection ; nor does It mean 
that those who have eyes to see but see not, 
and ears to hear but hear not, are exercising 
due care. In determining the question of 
contributory negligence, due care or ordinary 
prudence is the only known test What 
would be due care under certain circum- 
stances would not be due care under other 
and different circumstances; and, in deter- 
mining this question this c6urt has refused 
to predicate its answer alone upon the fact 
that it did not appear that the person about 
to cross the track looked or listened and 
say such failure of Itself alone constitutes 
negli|;ence In law. Other facts, existing and 
present and affecting the situation, must he 
given their due weight in determining the 
question of contributory negligence. In oth- 
er words. It is not alone. Did the pedestrian 
look and listen? and upon answering that 
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qnestlon In tbe nesatlve, say It Is negUgenee 
pet 86, and there can be no recoTery, <Bat 
tbe test Is, Did the pedestrian, under all 
.the circumstances, use such a degree of 
care, caution, and prudence as an ordinary, 
prudent, and careful pedestrian would use 
•under like drcumstauces? and In^answering 
such test, this court has In a number of 
esses held that the failure to look and listen 
was a fact to be considered In determining 
whether or no there was contributory negli- 
gence as a matter of law. Skinner r. Ta- 
coma E. & Power Co., 46 Wash. 122, 89 Pac. 
488; Mey t. Seattle Elea Co., 47 Wash. 497, 
82 Pac. 283; Dimuria t. Seattle Transfer 
Co., 50 Wash. 633, 97 Pac 657 [22 L. R. A. 
(N. S.) 471]. Tbe same rule has been applied 
to the drivers of wagons In crossing the 
track. Chrlstensen t. Union Trunk Line, 6 
Wash. 75, 32 Paa 1018; Crlss ▼. Seattle 
Blec. Co., 38 Wash. 320, 80 Pac. 525; Coats 
T. Seattte Elea Co., 39 Wash. 3S6, 81 Pac. 
830; Davis t. Cceur d'Alene & Spokane B. 
Co., 47 Wash. 301, 91 Pac. 839; Helber v. 
Spokane St. R. Co., 22 Wash. 319, 61 Pac. 
40." Other Jurisdictions adopting tbe same 
rale that such failure is not negligence per 
se have made tbe same application of it as 
we have In tbe Helliesen Case. Denis y. 
Lewiston, B. & B. St By. Co., 104 Me. 39, 
.70 Atl. 1047, and cases there cited; Terlen 
y. St Paul aty Ey. Ca, 70 Minn. 532, 73 
N. W. 412. These cases dispose of appel- 
lant's contention that upon this point the 
Judgment cannot be sustained. If appellant 
could escape tbe effect of the legal princi- 
ples upon which these cases are based, be 
would be met by tbe rule lately announced 
in Stuedlng y. Seattle Electric Co., 128 Pac. 
1058, where it was held that one who passes 
behind a standing street car where there is 
a parallel track, without using his senses 
for bis own protection and safety, is guilty 
of contributory negligence. Upon principle 
tbe two cases cannot be distlngulsbed. It 
was there said: "The same rule obtains 
where tbe traveler takes observation from a 
point where be knows that bis view is re- 
stricted, and then heedlessly passes Into the 
Eone of danger." This language is pecul- 
iarly applicable to tbe facts In this cose, 
in view of the testimony of tbe chauffeur 
that from the time when tbe down car pass- 
ed him it "blanketed" bis view down the 
street, and that without taking any observa- 
tion or precaution to ascertain whether or 
not a car was approaching upon tbe np 
track, be drove his machine upon tbe rails. 

Other points are discussed in tbe briefs, 
but they are not material upon tbe point 
presented by the nillng complained of, since 
that involves only the contributory negli- 
gence of the chauffeur. 

The Judgment is affirmed. 

CROW, C. J., and MOUNT, ELLIS, and 
FULLERTON. JJ., concur. 
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ATKESON et nx. r. JACKSON ESTATE. 

(Supreme Court of Wasbinxton. Feb. 21, 
1913.) 

li Cabbiebs (§1 235, 2S0*)— Passeitoeb Elb- 

TATOBS — UUTT OF CaIIBU»— "COUMON CAB- 
BI£il OF PaBBENOEBS." 

The operator of a passenger elevator is a 
"common carrier of passengers," and, as such, 
mu^t. use tbe highest degree of care for their 
Mifety, consistent with the practical operatioa 
of the elevator. 

[Ed. Note. — For other cases, see Carriers, 
Cent Dig. §§ 966, 967, 1085-1092, 1098-1106, 
1109, 1117; Dec Dig. U 235, 280.* 

For other definitions, see Words and Phrases, 
vol 2, pp. 1319, 1320.] 

2. Carbiebs « 818*)— Death (| 75*)— Pas- 
SENOEB Elevatobs— Accident to Passem- 
GE8— Sufficiency of Evidence. 

In an action against an owner of an apart- 
ment bouse for the death of a child, whose 
bead was crushed between the floor of an au- 
tomatic electric elevator and a prutrnding floor 
beam, evidence held to sustain a finding of neg- 
ligence in failing to equip the elevator cage 
with a door or gate, and a finding that the 
child's mother waa not guilty of contributory 
negligence. 

[lil. Note. — For other cases, see Carriers, 
Cent Diit. H 1270. 1307-1314: Dec. Dig. t 
318;* Death, Cent. Dig. f} 93, 95; Dec. Dig. f 
75.*] 

3. Cabbiebs (I 305*)— Passbnokb Blevatobs 
—Accident to Pabsengeb — Fboxuiate 
Cause. 

In an action against the owner of ai» 
apartment house for tbe death of a child, 
whose bead was crashed between the floor of an 
automatic electric elevator, which decedent's 
mother was operating, and a projecting floor 
beam, resulting from the child having fallen 
so that its bead protruded beyond the cage, 
which was negligently permitted to remain 
without a door, it is immaterial what caused 
the child to fall; defendant being bound to 
foresee the child might fall while in the ele* 
vator. 

[Ed. Note. — For other cases, see Carriers, 
Cent Dig. |$ 1132, 1136-1139, 1245-1246; 
Dec. Dig. { 305.*] 

4. Death (5 95*)— Infants— Damages. 

Under Hem. & Bal. Code, § 184, author* 
Izing recovery by parents for injury or death 
of tbe child, parents of an infant girl are not 
prevented from recovering a substantial amount 
tor her neclisent death, though, on account of 
their present, comfortable pecuniary circum- 
stances, they were able and had intended to 
give her such education as would probably have 
rendered the cost of her maintenance greater 
than any earnings by her during her minority. 
[Ed. Note. — For other cases, see Death, Cent 
Dig. iS 108. 100, 111-115, 120; Dec. Dig. f 
95.*] 

5. Death ({ 95*)— Infants— Damages. 

Where a child killed Is of tender years, 
proof of special pecuniary damages is not es- 
sential to entitle her parents to recover more 
than nominal damages. 

[Ed. Note. — For other cases, see Death,^ Cent 
Dig. SS 108, 109, 111-115, 120; Dec. Dig. S 
95.*] 

6. Death {§ 99*)— Infants— Damaqe8—Bx- 

cessiveness. 

$1,000 was not excessive recovery by par- 
ents for death of their two year old girl, where 
she was of sound health and as well developed 
mi-ntally as the ordinary child of her age. 

[Ed. Note.— For other cases, see Death, Cent 
Dig. it li!5-130; Dec Dig. | 99.*] 
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Ddwrtmcait i. Appeal firatn ' Superior Ooort, 
Bins Connty; Jobn F. Maln^ Jodge. 

Action by Jam«8 B. Atkeson and mitt 
against the Jackson Ekstate. ' Jodgment for 
plaintUTs, and defendant appeals. Affirmed. 

John W. Roberts, of Seattle (Ramey & 
Smith, of Seattle, of counsel), for appellant 
A. R. Rutherford and Mllo A. Root, both o: 
Seattle, for respondenta 

PULIiEBTON, X This action was bronght 
by the respondents against the appellant to 
recoyer for the alleged negligent killing of 
their minor child. After issne joined the ac- 
tion was tried by the court, sitting without 
a Jury, and resulted in findings and a Judg- 
ment in favor of the respondents for the sum 
of |1,000 and the costs of suit This appeal 
la prosecuted from the judgment entered. 

The record discloses that the appellant 
owns a flye-story apartment' house, situated 
In the dty of Seattle. For the use of Its 
patrons, the house is equipped with the usu- 
al stairways, and with an automatic «Iectric 
devator. The elevator was so constructed 
as to be used bv the patrona of the house 
without the aid of an elevator operator. 
The elevator cage could be brought to any 
floor of the building by pushing an electric 
push button on that floor. When the cage 
reached the floor, the door to the elevator 
abaft could then be evened, the passeugera 
could enter the cage, and could direct > the 
cage to the floor on which they Intended to 
alight by pushing another push button, lo- 
cated inside the elevator cage, numbered to 
correspond with such floor. The elevator 
cage and the shaft or well in which It oper- 
ated were constructed in the usual way. 
The elevator cage was held in place by guide 
shoes, placed at the tx>p and bottom of the cage 
oo each side, which ran over guide strips ex- 
tending from the bottom to the top of the 
welL The floors on each of the several sto- 
ries on the side of the weU containing the 
doors extended into the well some 2^ or 3 
Inches beyoad tbe perpendicular wall, ao 
that, as the floor of the cage came even with 
the floors of the building, it would be so far 
flush therewith as to leave an inconsiderable 
space between the two ; while, when lietweeD 
the floors, there would be a space between 
the cage and the wall of the elevator well 
of from 3 to 4 Inches. There was no means 
of closing the opening leading into the cage, 
80 that, as the cage ascended and depcend- 
ed, the only obstacle preventing a passenger 
from falling out of the cage door was the 
wall of the elevator shaft 

On October 6, 1911, the respondents hired 
a suite of rooms on the fourth floor of the 
api>ellant'8 house. Their family consisted 
of a little girl two years and two montlis 
old aitd a babe In arm& At the time of 
their entrance Into the building, they were 
Instructed as to the manner of operating the 
elevator by the persons In charge of the 



Indldlng, and InforsMft tliat tbe^ cotild use 
It a* one of themeans of Ingress and egress 
from their rooms, to the street .Between 
the dat« named and November 7, 1811, a, pe-> 
riod jo^' some 82 days, the mother used .the 
elevator on an average of, perhaps, four 
times a week, passing up and down with her 
two children, earrylag the younger one usu- 
ally in a baby buggy. On the day. last nam- 
ed she left the building with her children 
for a trip downtown to do some marketing, 
returning later with a number of packages, 
some of which she carried in her arm^ and 
some in the baby carriage. When she reach- 
ed the devator, she opened the elevator well 
door, entered the elevator cage as usual, 
placed the baby bu^gy at the far side of the 
cage, and instructed her daughter to hold 
onto it. She then closed the door and push- 
ed the button for the floor on which her 
rooms were situated. As the levator start- 
ed, which was somewhat suddenly, the little 
girl fdl forward, with her head protrud- 
ing through the cage door or opening. The 
mother reached for her at once; but before 
she could seize her the elevator had reachej} 
the second floor, and had caught the girl's 
head between the floor of the cage and the 
protruding floor beam, crushing her skull 
and killing her. 

The trial court found: "That by reason 
of the manner in which the floors projected 
into the said elevator well, and by reason 
of the manner in which the edges were con- 
structed, and by reason of the lack of a gate, 
door, or other protection inside of said cage, 
and by reason of the fact that said elevator 
was without any oi>erator, but was required 
to be operated by the passengers, and by 
reason of the fact that many of the tenants 
of the apartment house for whose use said 
elevator was maintained by defendant were, 
women and children, the court finds that the 
defendant was guilty of negligence in main- 
taining said elevator for the uses and pur-, 
poses and in the manner that it was then 
maintaining said elevator; and that the 
death of said Mildred Atkeson [the child 
killed la the elevator] was the direct and 
proximate result of said negligence." 

[1, 2] The appellant contends that the rec-' 
ord does not Justify the conclusion that the 
matters herein enumerated convict it of ac- 
tionable negligenoe. It contends, with ref- 
erence to the projection of the floors of the 
building into the elevator well, and with ref- 
erence to the want of a gate or door to the 
opening In the elevator cage, that the evi- 
dence shows that In these respects the ele- 
vator does not differ from those In common 
uje generally, and that, If It be negligently 
constructed In this respect, then all elevators 
are negligently constructed, a conclusion that 
Is not warranted from the mere fact that a 
child met its death on this elevator; and It 
argues, with reference to the entire charge 
of negligence, that aU of the matters therein 
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set forth were as obrions and apparent to 
the respondents as they were to the appel- 
lant or Its officers, and that, since they made 
use of the elevator, knowing and appreciat- 
ing Its dangers, they cannot, because of the 
doctrine of contributory negligence, recoup 
for any Injury they may have suffered there- 
by from the negligence of the appellant. 

It must be conceded that, in so far as the 
evidence discloses, the elevator shaft or well 
and the elevator cage did not differ in man- 
ner of construction from those in common 
use. In the numerous elevator wells in the 
dty of Seattle, and in those elsewhere of 
which the elevator constructors and build- 
ers had knowledge, the floors protruded Into 
the elevator well at the landing places, as 
did the floors in this instance; and in only 
two Instances was it shown that there was 
a gate or door to the entrance Into the ele- 
vator cage. It was shown, also, that eleva- 
tors operated by electric power did not dif- 
fer materially In mechanical construction 
from those operated by power generated In 
the more ordinary ways; and that in none 
of the electrically controlled elevators of 
which the witnesses had knowledge was 
there a door or gate by which the entrance 
to tlie elevator cage could be closed. All the 
expert witnesses, however, who testified on 
the subject of elevator construction, stated 
that there was no mechanical reason why 
such a door could not be Installed ; and that 
it, If properly fitted, would protect passen- 
gers in the elevator from all such accidents 
as happened to the child in tWs Instance. 

But, notwithstanding the fact that the 
elevator in question does not differ in con- 
struction materially from the elevators In 
common use, we think the trial court cor- 
rectly decided that the manner in which this 
elevator was constructed and operated In 
this particular Instance constituted negli- 
gence. It must be remembered that In this 
state the operator of an elevator is a com- 
mon carrier of passengers, and is held to 
the degree of care Imposed upon common 
carriers generally; they must exercise, with 
reference to the elevators under their charge, 
the "highest degree of care compatible with 
their practical operation." Perrault v. Em- 
porium Department Store Company, 128 Tac. 
1049; Edwards v. Burke, 36 Wash. 107, 78 
Pac. 610. And consistent with this rule it 
is not too much to sny that the appellant 
should have had a door or gate by which the 
entrance to the elevator cage Itself could 
have been closed. 

It Is not our Intention to hold that all eleva- 
tors now operated, whose cages are without 
gates or doors, are negligently constructed or 
operated. That question is not before us. 
What we mean to hold Is that elevators, in- 
tended for the use principally of women and 
children, which have no regular elevator 
operator, and have no gate or door by which 
to close the entrance to the elevator cage, 



are negligently constrncted and <^>erated. It 
Is no argument against thia conclusion to 
say, as the appellant does say, that the users 
of the elevator might not close the door.. 
Electric elevators, and doubtless other forms 
also, could readily be so arranged as to be 
Incapable of being operated until the door or 
gate should be closed; and, besides, to fail 
to close such a door would be negligence of 
the operator, and not that of the owner. 
Without pursuing the argument further, 
therefore, we conclude that there was suffi- 
cient evidence of negligence on this branch, 
of the case to Justify the conclusion reached 
by the trial Judge. 

Was the mother of the child guilty of con- 
tributory negligence? On this question, also, 
we think the trial Judge reached a correct 
conclusion. The mother testified that she 
did not realize that there was danger of an 
accident such as befell her child, and we 
can find no Inherent improbability in her 
statement. Her experience with elevators 
was shown not to be wide, and it is perfectly 
natural that she would be oblivious to dan- 
gers that are perfectly apparent to persons 
of a wider experience, and particularly to 
those who have to do with machinery and 
the accidents caused thereby. Elevators to 
which she had theretofore been accustomed 
all had regular elevator operators, persons 
who could and did protect against accidents 
such as befell her child; and we think it 
too much to charge her with a want of ap- 
preciation of the difference between such 
elevators and the erne in question here, es- 
pecially as the appellant's officers did not 
sufficiently appreciate such difference as to 
warn her thereof. 

[3] It is next argued that the cause of 
the accident is unknown; and hence the re- 
spondents' case must fall under the authority 
of Hansen v. Seattle Lumber Gomimny, 31 
Wash. 604, 72 Pac. 457, Armstrong v. Town 
of Cosmopolis, 32 Wash. 110, 72 Pac. 1038, 
Whitehouse ▼. Bryant L.umber, etc., Co., 50 
Wash. 563, 97 Pac. 751, and the kindred cases 
following the principle of those cases. Thla 
contention is based on the statement of the 
mother of the child, to the effect that she 
did not know what caused the child to fall. 
Bnt the liability or nonliability of the ap- 
pellant does not depend on this fact. What 
caused the child to fall was an Immaterial 
Inquiry. The appellant was bound to antici- 
pate that a child of her tender years was 
likely to fall while in the elevator from any 
one of a number of causes, and to guard 
against the danger arising from such fall, 
whatever may have been its cause. The ap- 
pellant's liability, in other words, rests on 
the fact that it made no provision to guard 
against the dangers arising from a person 
falling while In the elevator, not upon the 
particular cause of the fall. The cases cited 
do not oppose this principle. In neither of 
them was there any evidence showing or 
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tending to show that the negligence charged 
against the defendant therein was the proxi- 
mate cause of the injury to the plalntUt; 
while here, as we say, the proofs fix the 
proximate cause of the Injury as the want 
of a proper guard to the opening into the 
elevator cage, and that for this the appellant 
was primarily responsible. 

14] This action is founded upon section 
184 of the Code (Rem. & BaL), which reads 
as follows: "A father, or in case of the 
death or desertion of his family the mother, 
may maintain an action as plaintiff for the 
injury or death of a child, and a guardian 
for the injury or death of his ward." In 
Hedrlclt v. Ilwaco R. 4 N. Co., 4 Wash. 400, 
SO Pac. 714, we held thai, the measure of the 
damages recoveraoie under this section "is 
the value of the child's services from the 
time of the Injury until he would "lave at- 
tained the age of majority, talten in connec- 
tion with his prospects in life, less the cost 
of his support and maintenance. To which 
may be added, in proper cases, the expense 
of nnrsing and medical treatment, and in 
some Jurisdictions even funeral expenses." It 
was shown in the evidence, and, indeed, the 
court found, that the parents of this child 
were in comfortable circuinstnners financial- 
ly, capable of giving the child au education; 
and that it was their purpose to educate her, 
to the extent at least of that afforded by 
graduation from a state high school. Tslng 
the somewhat meager wording of the statute, 
our holding thereunder, and the testimony on 
behalf of the respondents as here outlined 
as a premise, the appellant makes the con- 
tention that there can be no recovery In fa- 
vor of the respondents in excess of mere 
nominal damages. It Is argued that, since 
a girl in this state reaches the age of ma- 
jority at her eighteenth birthday, and since 
statistics show that the average age of girls 
who graduate from the high schools in the 
state of Washington is in excess of 18 years. 
It is idle to say that a girl so graduating 
prior to that age has an earning capacity in 
excess of her cost of maintenance; that 
every father, who has reared a girl to that 
age and given her an education equivalent 
to that of graduation from the state high 
school, knows that the cost of her mainte- 
nance must, of necessity, exceed her earning 
••armcity; and that any different claim is 
pure fiction. 

But this reasoning does not seem to us to 
l« controlling. It may be that, had the 
daughter reached her majority, and had the 
respondents maintained their present finan- 
cial condition and carried out their expecta- 
tions concerning her, the expense of her care, 
nurture, and education would have exceeded 
ber earnings on their behalf. But, since ad- 
versity and misfortune are sometimes the ac- 
(oiii|ianiments of life, as well as prosperity 
and success, titere is another side to the pic- 
ture. It is possible that the resixtndents may 



lose the property tbey hare accumulated, 
and at the same time their health and ability 
to earn, money. If such a misfortune should 
befall them, might it not be said that the 
daughter's earnings, bad abe lived, wquld 
have greatly exceeded her coat of mainte- 
nance? And wtH> shall say that such a mis- 
fortune may not befall them? And if the 
probability exists, why may not a recovery 
be based thereon? There is, of course, no 
certain measure of damages in cases of this 
character; but, notwithstanding this dltti- 
culty, the great weight of authority Is that 
a substantial recovery may be had. Tecker 
V. Seattle, Renton & S. R. Co., 60 Wash. 5T0, 
111 Pac. 791, Ann. Cas. 1912B, 842 ; City of 
Chicago V. Heslng, Adm'r, 83 lU. 204. 25 
Am. Rep. 378 ; C. & A. R. R. Co. v. Becker, 
Adm'r, 84 III. 483; Groteukemjier et al. v. 
Uarrls, Adm'r, etc., 25 Ohio St 510; Bruns- 
wig et al. V. White, 70 Tex. 504, 8 S. W. 85; 
O. & M. Ry. Co. V. Wangelln, 152 III. 138, 38 
N. E. 760; Bradley v. Sattler, 156 III. 603, 
41 N. E. 171; Quill v. Southern Pacific Co., 
140 Cal. 268, 73 Pac. 991 ; Beaman v. Min- 
ing Co., 23 Utah, 139, 03 Pac. 631; Birkett 
v. Ivnickerbocker Ice Co., 110 N. Y. 504, IS" 
N. E. 108; Boyden v. Fltchburg R. Co., 70 
Vt. 125, 39 Atl. 771; Pierce v. Conners, 20 
Colo. 178, 37 Pac. 721, 46 Am. St. Rep. 279; 
Cleary v. City R. Co., 76 Cal. 240, 18 Pac. 
269. Some of the eases here cited are found- 
ed on statutes differing slightly from our 
own, and some lay down slightly differing 
rules for the measure of damages than Is 
announced by the case cited from this court; 
but in principle they hold that it is the pur- 
pose and intent of the statutes to provide 
for the award to the parents of substantial 
damages in all cases where the death of their 
child is caused by the negligence of another. 
[S] On another principle, also, there can be 
a substantial recovery in this case. Where 
the child killed Is of tender years, proof of 
special pecuniary damages is not necessary 
to maintain the action or warrant a recovery 
for more than nominal damages. This we 
held in Atrops v. Costello, 8 Wash. 149, 35 
Pac. 620: "We are satisfied that the great 
weight of authority sustains the doctrine 
that Judgment can be obtained, in the ab- 
sence of proof of special |>ecuniary damage. 
It is true that a great many of the cases 
which sustain this position are in states 
where exemplary damages are allowed in 
cases of this kind; but the general doctrine 
is stated on the broad ground that proof of 
special damages is impracticable, and that 
no specific loss occasioned by the death of a 
child Is necessary, for the reason that cal- 
culations of this kind are within the special 
province of the Jury, and that the Jury is 
as well calculated, knowing the age of the 
child, her health, her habits, her character, 
and the station in life of her pureuts, to 
Judge of the pecuniary loss to the parents, as 
witnesses who might be called to testify." 
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To the same effect Is IM ▼. Forty-Second 
St, 47 N. Y. 817, 7 Am. Rep. 460, where the 
loUowIng language was nsed: "The absence 
of proof of special pecuniary damage to the 
next of kin resulting from the death of the 
child would not have justifled the court in 
nonsuiting the plaintiff, or in directing the 
jury to find only nominal damages. It was 
within the province of the Jury, who had be- 
fore them the parents, their position in life, 
the occupation of the father, and the age 
and sex of the child, to form an estimate of 
tile damages with reference to the pecuniary 
injury, present or prospective, resulting to 
the next of kin. Xixeept in very rare in- 
stances, it would be impracticable to furnish 
direct evidence of any specific loss occasion- 
ed by the death of a child of such tender 
years ; and to hold that, without such proof, 
the plaintiff could not recover would, in ef- 
fect, render the statute nugatory In most 
cases of this description. It cannot be said, 
as matter of law, that there Is no pecuniary 
damage in such a case, or that the expense 
of maintaining and educating the child would 
necessarily exceed any pecuniary advantage 
which the parents could have derived from 
his services, had he lived. These calcula- 
tions are for the Jury; and any evidence on 
the subject, beyond the age and sex of the 
child, the circumstances and condition in life 
of the parents, or other facts existing at the 
time of the death or trial would neces.sarlly 
be speculative and hypothetical, and would 
not aid the Jury in arriving at a conclusion." 

[6] The evidence tended to show that the 
child in the case at bar, when she met her 
death, was of sound health and vigorous 
body and as well developed mentally as the 
ordinary child of her age. We think, there- 
fore, that the parents were' entitled to re- 
cover sul'stantial damnges for her loss, and 
that the trial court did not err in its award. 

The Judgment is affirmed. 

MOUNT and ELLIS, JJ., concur. 



NILSSON v, MARTINSON et nx. 
(Supreme Court of Washington. Feb. 24, 1913.) 

1. Work and Labor (§ 7»)— Right to Re- 
cover— Family KeI-ATION— EVIUENCE. 

Defendants placed plaintiff, who was fa- 
ther and father-in-law of them, respectively. In 
possession of an 80-acre tract of land tjelonginK 
to them, on which they bad constructed a com- 
fortable house for him to live in, paid the taxes, 
and met all the expenses of the land, and per- 
mitted him to appropriate the proceeds of his 
agricultural activities thereon. I'laiutiff made 
no demand for pay for his services in clcarinK 
a part of the land between 1904 and 1911, until 
after he voluntarily moved therefrom. Held, 
that a mere statement by defendants, on one oc- 
casion, that they were paying plaintifE for the 
work he was doing was insufficient to entitle 
him to recover money for bis services in clearing 
the land. 

[Ed. Note. — For other cases, see Work and 
r.Abor, Cent. Dig. §§ 1114-22; Dec. I^ig. $ 7.*] 



2: Appeai, and Ebbob (I 1064*)— Bbtibw— 

Instructions — PaiuruDicE. 

Where plaintiff, under the facta, could not 
recover in any event, the court will not reverse 
a judgment for defendants because of error in 
the instrnctions. 

[Ed. Note.— For other cases, see Appeal and 
Error Cent. Dig. U 4219, 4221-4224; Dec. 
Dig. i 1064.*] 

3. Tbiai, (i 217*) — iKSTBUCTioNS— Abstract 

Statement. 

An instruction that the jurors sbonld follow 
their own conacienoes and whatever tbey be- 
lieved to be the truth, irrespective of anything 
else in the case, was improper as a mere 
abstract platitude, encouraging the jury to re- 
ject testimony it had no right to reject, and to 
ignore all other pertinent instructions. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. {{ 483, 485; Dec. Dig. | 217.*] 

Department 1. Appeal from Superior 
Court, King County; H. A. P. Myers, Judge. 

Action by Melker JNllsson against A. P. 
Martinson and wife. Judgment for defend- 
ants, and plaintiff appeals. Affirmed. 

Carl a. Smith, of Seattle, for appellant. 
Edward Judd, of Seattle, for respondents. 

CHADWICK, J. Plaintiff brought this ac- 
tion to recover the value of labor performed 
in clearing and reducing to cultivation about 
four acres of an 80-acre tract of land be- 
longing to defendants. He alleges that the 
work was done at the request of defendants, 
and is of the reasonable value of $083. De- 
fendant A. P. Martinson, the only defendant 
served with process, answered, denying the 
allegations of the complaint, and alleged 
that plaintiff had gone on the land ^t 
his own request ; that he cleared small parts 
where the soil was the richest and best, and 
raised hay and vegetables, all for hla own 
use and benefit; that no contract to pay 
was ever made or implied between the par- 
ties; that in February, 1911, plaintiff noU- 
fled defendant that he was too old to do the 
work he had been duiug; that accordingly 
defendant moved his family onto the land, 
and plaintiff made his home with defendant's 
wife, who is the daughter of the plaintiff, 
for about eight months, when plaintiff left, 
and a short time thereafter brought thia 
suit 

[I] The testimony of the plaintiff wholly 
falls to show any reipiest on the part of the 
defendant, or any demand for any sum 
whatever for the work plaintiff had done be- 
tween the years 1004 and 1911. It shows 
that he used the land as his own, and never 
accounted, nor offered to account, to defend- 
ant for any of the products of the laud, al- 
though the evidence shows that crops of h;»y 
and potatoes were raised in the year 1905 
and in each year thereafter. The only evi- 
dence relied on to sustain plaintiff's case Is 
his statement that "he promised he would 
always give pay for all the work that was 
performed on his ranch." This was In May, 
1004, and before any work was done under 
the allewd contract. There Is also the tes- 



•For other cases see same topic and section NUMBER In Dec. Dig. & Am. Dig. Key-No. Series & Rep'r Indexea 



WaslL) 



WORLEY W METROPOLITAN ilOTOR CAB CO. 



107 



tlmony of an unmarried diughter: *Q. DM 
you overhear any conversation or conver- 
sations between Mr. Martinson and your 
father regarding that land? A. Yes, sir. 
Q. You may state to the jury what was said 
by Mr. Martinson, and what was said by 
Mr. Nllsson, as well as you can remember. 
A. It was one day, It was very hot, and my 
father came home from work, he was clear- 
ing land, and he sat down, and he says, 'It 
18 very hot work,' and Mr. Martinson and 
Mrs. Martinson was there, and said, — and 
he says, "We are paying you for the work 
yon are doing.' Q. What land was it your 
father worked on? A. On Mr. Martinson's 
land. Q. When, about, was that coaversation 
with reference to the beginning of the work, 
or towards the end of the work? A. Well, 
it was Just about the beginning. Q. The l>e- 
ginnlng? A. Yes. • • • Q. Now, this 
first conversation between your father and 
Mr. Martinson, when was that? A. Well, I 
couldn't really remember when It was. Q. 
What year? You have been here In the 
courtroom and heard the witnesses testify- 
ing. You heard it stated he first took hold of 
this land In the summer of 19(H. A. Yes, sir. 
Q. When was It compared with that time, 
before or after that time? A. It was after 
that time. Q. How long would you say? 
Was It that summer? A. No, sir ; I believe 
It was in 1906. Q. You think, when Mr. Mar- 
tinson made that expression to him wjien be 
came in hot and tired, It was In the summer- 
time? A. Yes, sir. Q. You think it was 
about two years after your father hod been 
working on the land? A. Yes, sir; I think 
so." This Is wholly Inadequate to prove a con- 
tract or to sustain the allegations of the com- 
plaint Plaintiff had 80 acres, rent free. De- 
t&iAant, who is his son-in-law, had built a 
comfortable house for him to live in, paid 
the taxes, and met all the expeu.ses of the 
land. Plaintiff had cows and chickens, raised 
hay and potatoes, and bad for his pay all 
that he could make out of the land. He was, 
according to his own showing, being paid 
for his work. There is nothing even sug- 
gesting that he understood that he was to be 
paid in money. No contract, express or 
implied, Is proved, or attempted to be proved. 
All this upon the plaintiff's case. 

The defendant's evidence puts the cas^ 
beyond the peradventure of a doubt. We 
shall not review it. No other verdict could 
have been rendered by the jury. It would 
have been the duty of the court to direct a 
verdict, had a motion been made. This 
brings us to the errors assigned. The only 
a.ssignment8 now material go to certain In- 
structions given by the court to the Jury. 
They are alleged to be bad, and they are 
bad. Those objected to are based upon a the- 
ory of the law that finds no warrant in the 
pleadings or the evidence, and. If plaintiff 
had any case at all, would put an unwar- 
ranted burden of proof upon him. 



[Z] Ko purpose will be served by quoting 
them', for, notwithstanding their inappllcal5ll- 
ity, they will not be regarded as harmfuL "If 
It affirmatively appears from the record that 
In no event can the complaining witness re- 
cover upon the facts errors in instructions, 
however flagrant, may be regarded as harm- 
less." Elliott, App. Proc. 1 542. A verdict will 
not be disturt>ed for erroneous or Inaccurate 
Instructions, where "the court could have 
properly Instructed the jury to find as they 
did. • * ♦" Walbrun V. Babbitt, 10 Wall. 
577, 21 L. Ed. 489; Barth v. CUse, 12 Wali. 
400, 20 L. Ed. 393. "It would be Idle to re- 
verse the Judgment and send the case back 
for a new trial. If it be certain that the 
plaintiff cannot recover In the action." Brobst 
V. Brock, 10 Wall. 528, 19 L. Ed. 1002. See, 
also, 3 Cyc. 385, and cases cited. 

[3] The court Instructed the jury that: 
"This Is the Important thing, gentlemen of 
the jury, in this land of ours, when a case 
Is submitted either to the jurors or the trial 
court, that the jurors or the trial court 
should follow their own consciences, irre- 
spective of anything else in the case; fol- 
low your conscience or whatever you believe 
to be the truth in the case." We feel war- 
ranted in saying that we agree with counsel 
for respondents that the Instruction com- 
plained of is "an abstract platitude which 
had no particular bearing on the case," and 
was "superfluous." Such instructions should 
not be given. They tend only to confusion. 
If not actually telling the Jury that It must 
be convinced to a moral certainty, whidi 
would In many cases make verdicts impos- 
sible, it does encourage the jury to reject 
testimony which It has no right to reject, 
and to ignore all of the pertinent Instructions 
theretofore given. The Instruction, wherever 
questioned, has been held to be error, and 
would be now. If It were possible to send the 
case back for a new trial. 

Affirmed. 

CROW, O. J., and GOSE, PARKER, and 
MOUNT, JJ., concur. 



WORLEY V. METROPOLITAN MOTOR 

OAR CO., Inc., et al. 

(Supreme Court of Washington. Feb. 24, 1813.) 

1. ClIATTEI. MOBTOAOES (| 139*)— MoaTGAOBB 

AS Bona Fide Pubcuasku — Conditional 
Salks— "Incumbrancer in Good Faith." 
A person loaning money to another, to be 
used in the purcliase of an automobile, and who, 
subsequent to its delivery, took «. chattel mort- 
gage on the automobile, without notice of the 
asreement that title should remain in the ven- 
dor, was an "incumbrancer in good faith," with- 
in Rem. & Bal. Code, { 3670, making condi- 
tional sales of petsonal property absolute ai 
against purchasers, incumbrancers, and subse- 
quent creditors in good faith, where the prop- 
erty is delivered to the vendee, unless within 10 
days after such delivery a memorandum of the 
sale, stating its terms and conditions, is filed; 
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and. hence, where a memorandum of such sale 
was not so filed, it was void as against the abat- 
tel mortgagee. 

[Ed. Note.— ror other cases, see Chattel Mort- 
gages, Cent Dig. { 238 ; Dec. Dig. S 13».»J 

2. Chattel Mobtoaoes (§ 43*)— Conditional 

Sale— CoNTnACT as Mostoage. 

Under Eem. & Bal. Code, § 3C70, making 
conditional sales of personal property absolute 
as against purchasers, incumbrancers, and sub- 
sequent creditors in good faith, where the prop- 
erty is delivered to the vendee, unless within 10 
days after such delivery a memorandum of the 
sale, stating its terms and conditions, is filed, a 
contract of conditional sale must be made before 
or at the time of delivery, and cannot be there- 
after antedated and made to answer the pur- 
poses of a chattel mortgage. 

[Ed. Note. — For other cases, see Chattel Mort- 
gages, Cent. Dig. f 83 ; l>ec. Dig. $ 43.*] 

Department 1. Appeal from Superior 
Court, King County; King Dykeman, Judge. 

Action to foreclose a chattel mortgage by 
Elizabeth Worley against the Metropolitan 
Motor Car Company and another. From the 
decree of foreclosure and the order of sale, 
the defendant named appeals. Affirmed. 

Douglas, Lane & Douglas, of Seattle, for 
appellant Palmer & Askren, of Seattle, for 
respondent 

CHAD WICK, J. [1] Plaintiff loaned de- 
fendant $t>00 on the 26th of April, the money 
to be used as part payment on an automobile 
to be purchased from the appellant, Metro- 
politan Motor Car Company, and to be se- 
cured by a mortgage thereon. The car was 
received by the appellant on the 26th day of 
May, and was delivered to defendant King 
on or about June Ist Some time thereafter 
— the manager of the appellant company says 
a few days; the defendant King says some 
time after June 28th — ^Mrs. King executed a 
conditional bill of sale. Plaintiff had order- 
ed a chattel mortgage to be prepared. After 
some delay and one or two trips to the law- 
yer's office, Mrs. King found the lawyer In, 
and executed the mortgage. The proofs Rhow 
that the mortgage was prepared In anticipa- 
tion of her coming, and, although dated July 
11th, was In fact executed and filed for rec- 
ord on August 4th. The conditional bill of 
sale was never filed for record. ApiwUant 
took possession of the car In December, and 
In January plaintiff began this action to 
foreclose her mortgage. From a decree of 
foreclosure and order of sale, the Metropoli- 
tan Motor Car Company has appealed. 

The turning point In this case may be re- 
solved as follows: Is a chattel mortgage, 
8ubse<iuent In time, entitled to priority over 
an unrecorded conditional sale? 

The right to retain title In personal prop- 
erty sold and put In the iwssesslon of a ven- 
dee is because of attendant abuses generull^- 
covered by statute. Secret Interests were 
not favored at common law, and are not 
now. Consequently, where the right Is rec- 
ognized. It Is usually provldetl that some rec- 
ord or publlc-atlon of the fact be made, so 



that others who deal with the vendee will 
not be misled by apparent ownership. Our 
statute covering conditional sales seems to 
have been drawn with these principles In 
mind: "All condlUoual sales of personal 
property, or leases thereof, containing a con- 
ditional right to purchase, where the proper- 
ty is placed in the possession of the vendee, 
shall be absolute as to the purchasers, Incum- 
brancers and subsequent creditors in good 
faith, unless within ten days after taking 
possession by the vendee, a memorandum of 
such sale, stating its terms and conditions 
and signed by the vendor and vendee, shall 
be filed in the auditor's office of the county, 
wherein, at the date of the vendee's taking 
possession of the property, the vendee re- 
sides." Section 3670, Rem. ft Bal. Code. It 
Is the contention of the appellant that re- 
spondent is not a subsequent creditor in 
good faith; that the act was designed to 
protect only subsequent creditors, and then 
only when acting In good faith, citing Amer- 
ican Multigraph Sales Co. v. Jones, 58 Wash. 
020, 109 Pac. 108. It also contends that re- 
spondent Is not a creditor in good faith, be- 
cause she knew that the machine was not in 
the possession- of the defendant at the time 
the loan was made, and might never be ; and, 
further, that the mortgage was taken to se- 
cure an antecedent debt, without any new 
consideration, and therefore she is not e»- 
titled to the protection accorded bona flde 
purchasers and Incumbrancers for value as 
agaiust prior liens and equities. Whatever 
the general rule may be as to priority be- 
tween creditors, we think this case must be 
decided by reference to the statute, and that 
alone. The provision that all conditional 
sales of personal property, where the prop- 
erty Is placed in the possession of the ven- 
dee, shall be absolute Is equivalent to the 
expression "shall be void"— that is, of no 
legal force or effect as to purchasers, incum- 
brancers and subse<juent creditors in good 
faith — unless the re<iulrements of the stat- 
ute are followed. 

Api>ellant seeks to overcome these prosl- 
bIous by reference to the case of Wlttler- 
Corbln Machinery Co. t. Martin, 47 Wa.sh. 
123, 91 Pac. 629, and the general principles 
of equity as enunciated in Geo. M. McDon- 
ald Co. V. Johns, 62 Wash. 521, 114 Pac. 175, 
33 I* R. A. (N. S.) 57. In the first case the 
only question was whether the conditional 
sale contract was sufficient In its terms to 
put a subse<iuent purchaser or Incumbrancer 
on notice. The court held that it was, and 
that a subsequent mortgagee and purchaser 
did not take in good faltlL The other case 
held that, as between two mortgages, each 
given to secure a pre-existlug debt, the first 
In time was entitled to priority, although 
recorded subsequently. Neither of these cases 
has any bearing here; for the question is: 
Is resiioudeut an Incumbrancer In good faith. 
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within tlte meaalog of the conditional sale 
statute? 

One of the purposes of the statute was to 
avoid the rules which liad theretofore pro- 
tected latent equities and ownerships ; other- 
wise it would not iiave provided ttiat the sale 
should be absolute, unless the contract be 
filed. A purchaser, incumbrancer, or sub- 
sequent creditor in good faith is therefore 
one who takes without notice; and if it ai)- 
pear that the contract was not recorded, he 
is entitled to rely upon the elementary prin- 
ciple of the law that possession indicates ti- 
tle. It is not shown that respondent had no- 
tice, either actual or constructive, of ap- 
pellant's reserved title; consequently she is 
an incumbrancer in good faith. It was held, 
in Johnston v. Wood, 19 Wash. 441, 53 Pac. 
707, tliat a purchaser in consideration of a 
pre-existing debt was a purchaser in good 
faith, and entitled to protection over an un- 
recorded contract of sale with title reserved. 
It i& true tliat the court found that the pur- 
chaser had waived a Hen, and this was 
enough to sustain her title; but the opinion 
goes further and finds no reason for the dis- 
tinction which some courts draw between 
those who purchase In consideration of or 
secure a pre-e.xistlng debt and those who 
come afier. A case in point is Knowles 
Loom Worl£s v. Vacher, 57 N. J. Law, 490, 
31 Atl. 306, 33 L. R. A. 305, where a similar 
law was construed by the court, and the dis- 
tinction between a purchaser "In good faith" 
and a purchaser "In good faith and for val- 
uable consideration" is noted. The court 
said: "This review of the cases shows that, 
while it has been held that under our stat- 
utes requiring the subsequent mortgage to be 
not only in good faith, but also for a valuable 
consideration, a mortgage to secure an ante- 
cedent debt cannot supplant a prior unre- 
corded mortgage; and, while it has been al- 
so held that an assignee under a voluntary 
assignment cannot set aside a previous mort- 
gage, because it is unrecorded, there is no 
autliority for the contention that a subse- 
quent chattel mortgage, given for a pre- 
existing debt, Is not superior to a prior un- 
recorded mortgage under our legislation, 
which prescribes that the only condition nec- 
essary to confer supremacy shall be that the 
snlJHcquent incumbrance be taken In good 
faith. * • * The language of the act of 
1)<M>, 'subsequent purchasers and mortgagees 
in good faith," Is clear. It has no relation to 
the consideration of the mortgage, except as 
to its honesty. A past consideration In that 
respect Is as good as a present consideration. 
Such a mortgage Is plainly one in 'good 
faith," and that puts it within the protection 
of the statute. The object of the statute is 
to get rid of secret and latent equities. Pub- 
He iwllcy, as asserted In the extension of the 
registry laws, requires that the public rec- 
ord should show the ownership of personal 
property, and a construction which is favor- 



able to that end should be given to the act,. 
Tile failure to record tends to make transac- 
tions in personal property insecure; and 
therefore the mortgagee, who has created 
that condition against which the statute is 
aimed, has no Just ' claim to outrank the 
creditor who subsequently secures bis debt 
The fact that the mortgage was taken for 
the benefit of the mortgagee and others does 
not impair its efflcacy, nor assimilate it to 
the title, which is taken under a voluntary 
assignment for the benefit of creditors. The 
mortgagee acquired title for his own benefit, 
and gave, as between him and the mortgagor,' 
a valuable consideration for it"" 

[2] So far we Iiave treated this case as 
appellant assumes It to be, but it may be 
seriously questioned whether appellant has 
in fact a conditional sale contract at all. It 
is not 'certain that the contract was signed 
within 10 days after possession was given 
over to the vendee. If it was not, appellant 
can claim no rights under its contract. , This 
is the logic of American Multtgraph Sales 
Co. V. Jones, 58 Wash. 619, 109 Pac. 108. 
The contract of conditional sale must be 
made before or at the time of delivery ; for 
it is in virtue ot the statute that title is re- 
served. After delivery, title Is prima facie 
in the vendee ; and a conditional sale con- 
tract cannot be thereafter antedated and 
made to answer the purposes of a chattel 
mortgage. Houser & Haines Mfg. Co. v. 
Hargrove, 129 Cal. 90, 61 Pac. 660; Hyer v. 
Smith, 48 W. Va. 550, 37 S. E. 632. The 
statute was passed for the protection of ven- 
dors, and not in aid of general creditors, al- 
though the creditor attempting to secure 
him.self may have sold the thing covered by 
the contract. After title has passed by de- 
livering the article, the remedy, as against 
third parties, is to secure the debt by chat- 
tel mortgage. 

Judgment affirmed. 

CROW, C. J., and PARKER, GOSE, and 
MOUNT, JJ., concur. 



VITCCCI IMPORTING CO. v. CITY OF 
SEATTLE. 

(Supreme Court of Washington. Feb. 21, 1913.) 

1. MuNiciPAi, Corporations (J 827*)— Sew- 
HBS — Obbtbtjctiohb — Neouoence — Dam- 
ages. 

A municipal corporation is not an insurer 
of the proper working of its sewers; and to 
charge it with damages caused by an obstruc- 
tion therein negligence must t>e proved. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent. Dig. IS 1772-1776; Dec. 
Dig. S 827.*] 

2. Municipal Corporations (§ 839*)— Sew- 
EBs— Defects— Notice— Inspection. 

A city is not entitled to notice of a defect 
or obstruction in one of its sewers as an essen- 
tial of liability for damages, when it is such 
that it would have been discovered by reason- 
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*Me Inspection; It belnir the flnty of the city 
to nae ordinary care in causing its inspection. 
[Ed. Note.— For other cases, see Municipal 
Oorporationa, Gent Dig. | 1788; Dec. Dig. i 
839.*] 

3. MUNIOIPAi COBPOBATIONS (J 846*) — Sbw- 

KB8— Negligence— Evidence. 

A person damaged by an obstruction in a 
sewer, causing an overflow in his basement, 
■hows a mlma facie case of negligence when he 
proves that there was an obstruction, the 
amount of consequential damages, and that 
there existed no extraordinary conditions, such 
as excessive floods or freshets. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. f| 1796-1802; Dec. 
Dig. § 845.«] 

D^mrtment 2. Appeal from Superior 
Court, King County; J. T. Ronald, Judge. 

Action by the Yltuccl Importing Company 
against the City of Seattle. Judgment for 
plalntifr, and defendant appeals. Affiifmed. 

Jas. B<. Bradford and C. B. White, both 
of Seattle, for appellant John E. Ryan and 
Grover B. Desmond, both of Seattle, for re- 
spondent 

MAIN, J. This Is an action for damages 
to personal property. The appellant, the 
dty of Seattle, Is a municipal corporation of 
the first class. The respondent, the Vituccl 
Importing Company, is a private corporation, 
organized and existing under the laws of the 
state of Washington. At a certain point In 
the dty of Seattle, Jaclison street and Oc- 
ddental avenue, both public thoroughfares. 
Intersect at right angles. A sewer system is 
maintained and controlled by the dty. In 
the center of Jackson street Is laid a main 
sewer, 20 inches In diameter. Radiating 
from this main sewer are lateral sewers for 
the accommodation of the adjacent property. 
At the southeast corner of these two streets 
stands a building which Is devoted to whole- 
sale purposes. In this building respondent 
occupied storeroom No. 406, fronting on Oc- 
ddental avenue, and the basement thereun- 
der. An adjacent storeroom and basement 
were occupied by the Miller Furnace Com- 
pany. Between the two basements there 
stood a board partition. The respondent was 
engaged In the wholesale grocery business, 
and had stored In the basement occupied by 
it a certain quantity of merchandise. On 
October 24, 1911, the main sewer, at a point 
a short distance west of tiie Intersection of 
Jackson street and Ocddental avenue, be- 
came obstructed. This arrested the flow of 
sewage and caused it to set back and pass 
up the lateral used for the accommodation of 
the building a part of which respondent oc- 
cupied, thence into the basement occupied by 
the Miller Furnace Company, and from there 
through the wooden partition Into the base- 
ment occupied by the respondent, and caused 
damage to the amount of $594.83. There- 
after, and within the required time, the re- 
spondent presented Its claim for damages for 
this amount to the city of Seattle. This be- 



ing rejected, sntt was Instituted. The cause 
was tried to the court and a Jury. 

Upon the trial the respondent, after mak- 
ing certain preliminary proof, Introduced evi- 
dence showing the obstruction of the sewer, 
the amount of the consequent damages, and 
that there had been no extraordinary condi- 
tions such as excessive rains or freshets, 
which could have caused the obstruction, but 
did not Introduce any evidence showing fail- 
ure of a reasonable inspection on the part 
of the dty, or notice thereto of the obstruc- 
tion. The appellant challenged the legal mt- 
fidency of this evidence and moved for a 
dismissal of the action, which was denied. 
Thereupon the appellant introduced certain 
evidence, but did not controvert the facts 
above indicated as established by the re- 
spondent Ndther did It Introduce any evi- 
dence showing Inspection of the sewer prior 
to the Injury. At the conclusion of the evi- 
dence Uie appellant moved for a directed 
verdict This was overruled. Thereupon the 
respondent moved for a directed verdict, 
which was granted. Motion for Judgment 
notwithstanding the verdict and motion for 
a new trial being seasonably made and ovtf- 
ruled, an appeal was taken to this court 

The record In the case presents three ques- 
tions: (1) What is the measure of the dty's 
duty in keeping Its sewers in repair and free 
from obstructions ; (2) is notice an essential 
element of liability; and (3) do the facts 
established make a prima fade showing of 
negligence? 

[1] As to the measure of duty, it is welt 
settled that a munidpal corporation Is not 
an Insurer of the condition of Its sewers; 
and that, to charge It with damages occa- 
sioned by an obstruction therein, negligence 
must be proven. This proposition is not con-' 
troverted. It is so well known as not to 
require the dtation of authority In its sup- 
port 

[2] On the second question, that of notice, 
the authorities are not harmonious. Numer- 
ically speaMng, the weight of authority ap- 
pears to be to the effect that notice, either 
actual or constructive, Is an essential ele- 
ment upon which to predicate liability. The' 
opposite view, however. Is supported by very 
respectable authority, and seems to be sound 
In reason. The sewers are constructed and 
maintained by the dty, and are under Its 
exclusive control. It Is the dty's duty to 
exercise ordinary care In causing an inspec- 
tion of them from time to time, In order that 
needed repairs may be made therein and 
obstructions removed therefrom. The indi- 
vidual whose property may be subjected to 
destruction by a defective sewer has neither 
the duty nor the right of Inspection ; neither 
does he have the authority to repair. The 
first knowledge that he has or can have that 
an obstruction exists In the sewer Is when 
his property suffers damage which is caused 
thereby. There appears no good reason why 
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the dty aboald beentWed tft notice^ either 
actual or eonstrvctiTe, of a defect or ohatruo- 
tlon In one of Its sewers as a necessary ele- 
ment of liability, when such detect or ol>- 
structlon is such that it would have been dis- 
covered by reasonable Inspection. Manifest- 
ly, the liability of a municipal corporation 
for defects or obstructions in its sewers 
should be measured by a different rule from 
that which applies to defects or obstructions 
on Its streets or sidewalks. McCarthy v. 
aty of Syracuse, 46 N. Y. 194; Vanderslice 
T. aty of Philadelphia, 103 Pa. 102. The 
latter case states the principle as follows: 
"The mere absence of this notice does not 
necessarily absolve the dty from the cliarge 
of negligence. Its duty to keep its sewers 
In repair is not performed by waiting to be 
notified by dtlzens that they are out of re- 
pair, and repairing them only when the at- 
tention of the officials Is caUed to the dam- 
age they have occasioned by having become 
dilapidated or obstructed; but it involves 
the exercise of a reasonable degree of watch- 
fulness in ascertaining their condition from 
time to time, and preventing them from be- 
coming dilapidated or obstructed. Where the 
obstruction or dilapidation Is an ordinary 
result of the use of the sewer, which ought 
to be anticipated and could be guarded 
against by occasional examination and cleans- 
ing, the omission to make 9\xeb examinations 
and to keep the sewers clear is a neglect of 
duty which renders the city liable." 

[3] The third Inquiry Is, Do the facts above 
stated make a prima facie showing of negli- 
gence on the part of the appellant? These 
facts establish (1) the obstruction. (2) the 
amount of consequential damage to the re- 
spondent's property, and (3) that there ex- 
isted no extraordinary conditions, such as 
excessive floods or freshets, that could have 
overloaded the sewer and thereby caused the 
obstruction. It is argued that these three 
elements presumptively establish negligence, 
and cast upon the appellant the burden of 
showing that it had exercised ordinary care 
In i)erformlng its duty of inspection^ We 
think these facts make a prima facie show- 
ing of negligence, and cast upon the appel- 
lant the duty of showing that reasonable in- 
spection had been made. Had the appellant 
met this burden, and by competent evidence 
established that it had exercised ordinary 
care in the matter of inspection, this would 
have been a complete defense to the action. 
The dty could not be held liable for defects 
or obstructions which a reasonable inspec- 
tion would not have discovered. Whether or 
not there had been an inspection was a fact 
peculiarly within the knowledge of the ap- 
pellant; and it would be an unreasonable 
rule that would require a dtlzen, as a neces- 
sary element of his cause of action In cases 
of this character, to establish by affirmative 
evidence the nonexistence of a fact of which 
he did not have knowledge, and which in 



many caaes he wonld be unable to aacertaln« 
and which is entirely within the knowledge 
of the dty. If there had been an inspection, 
the dty knew It; and it should have met the 
prima fade case by showing that fact There 
Is nothing in the opinion in Hayes v. Van- 
couver, 61 Wash. 536, 112 Pac. 498, which is 
stare decisis as against the conclusions here 
reached. 

There being no dispute as to the amount 
of the damage, and the appellant having In- 
troduced no evidence to meet the. presump- 
tive showing of negligence on the part of 
the respondent, the trial court did not com- 
mit reversible error in sustaining the mo- 
tion for a directed verdict. 

The Judgment will therefore be affirmed. ' 

MOUNT, EJjLIS, morris, and FULLER- 
TON, JJ., concur. 



KEBLER T. PARKS et al. 

(Supreme Court of Washington. Feb. 24, 1913.) 

1. Action (| 62*) — PREMAXtrEE Coicheroi:- 
MENT — Community Property. 

Complainant in November, 1911, com- 
menced au action in her maiden name to set 
aside a deed procured by the individual defend- 
ant to the defendant corporation, on the ground 
of interest acquired therein while she was the 
wife of the individual defendant, > and alleged 
that in April, 1911, the individual defendant 
was granted a divorce by a decree which made 
no disposition of community property, and a 
supplemental complaint filed June, 1912, al- 
le)!ed that in May, 1912, a final judgment of 
divorce was entered in accordance with the in- 
terlocutory decree. Detendnnt pleaded the in- 
terlocutory decree and statutes showing that 
the marital relation was not dissolved before 
the final decree entered in May, 1912. Held, 
that, as the marriage relation had not been dis- 
solved at the commencement of the action, it 
was prematnrely brought 

[Ed. Note.— For other cases, 8«e Action, Cent. 
Dig. {| 718-723 ; Dec. Dig. § 62.*] 

2. PUIADIWO (S 274*)— SDPPI.BMENIA1 PI.EAD- 

INO— OrFicB. 

Under Rem. & Bal. Code, 8 308, the office 
of a supplemental pleading is to show facts 
which occurred after the former pleadings were 
filed : to enlarge or change the kind of relief 
to which a party may be entitled upon a cause 
of action existing at the time of the commence- 
ment of the suit 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. § 832; Dec. Dig. { 274.»] 

3. Pleading (§ 279*)— Sdpplementai, Plkad- 

ING— DlFiEHENT CAUSE OF ACTION. 

It is not allowable for a supplemental com- 
plaint to set up a class of facts which are at 
complete variance with, and antagonistic to, the 
facts existing when the action was commenced; 
ao that, where the cause of action was prema- 
ture, it could not be the basis for a supple- 
mental complaint 

[Ed. Note.— B'or other cases, see Pleading, 
Cent Dig. $S 836-«41; Dec. Dig. § 279.*] 

4. Pleading (§ 279*)— Supplemental Com- 
plaint — Depabture from Complaint. 

Wliere complainant brought an action in 
her maiden name as a divorced woman, seeking 
to set aside a deed of real property which tlie 
individual defendant during the existence of 
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their relation of Itnaband and wife had, after 
contracting to purchase the land with communi- 
ty funds, caused the land to i>e conveyed to de- 
fendant corporation, and to be adjudged the 
owner of an undivided one-half interest therein, 
and by her reply admitted that she was not 
divorced when the action was be^n, she could 
not, after the divorce became effective, by sup- 
plemental complaint, depart from the cause of 
action pleaded, and recover on the ground that 
the contract for its purchase vested the equitable 
title in the community, and ttiat under the stat- 
ute a married woman could maintain an action 
against her husband, or any other person, for 
the protection of her property rigtits, aud that 
upon entry _ of a decree of divorce, where no 
disposition is made of the community proi)erty, 
the former memt>ers held title thereto as tenants 
tn common. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. §§ 83ft-841 ; Dec. Dig". { 279. •] 

Department 1. Appeal from Superior Court, 
King County ; R. B. Albertson, Judge. 

Action by Mabellc Keeler apalust R. B. 
Parks and Parka Bros. & Co. Judgment for 
defendants, and plaintiff appeals. Affirmed. 

Hamlin & Meier, of Seattle, for api»el- 
lant. Wm. Hickman Moore and Morris & 
Shipley, all of Seattle, for respondents. 

GOSB, 3. Tlie appellant, who was the 
plaintiff below, brought this action in her 
maiden name, to set aside a deed conveying 
certain real property to the defendant cor- 
poration. A judgment dismissing the action 
without prejudice was entered upon the 
pleadings, on the ground that the action had 
been prematurely commenced, and that at 
the time of its commencement no cause of 
action existed In her favor. 

The action was commenced in November, 
1911. It is alleged In the original complaint 
that the appellant and the respondent R. B. 
Parks were husband and wife at all times 
mentioned in the complaint until the 22d day 
of April, 1911 ; that in 1906 the respondent, 
her then husband, acting for the community, 
entered into a contract for the purchase of 
the land In controversy ; that the payments 
were made from community funds conform- 
ably to the requirements of the contract, 
so that the community became entitled to a 
conveyance of the proi)erty on the 12th day 
of February, 1911; that the resjiondent hus- 
band, intending to cheat aud defraud the 
appellant out of her community Interest in 
the proiierty, without her knowledge caused 
ic to be conveyed by the holder of the legal 
title to the respondent cori)oratlon, he then 
being its treasurer ; that thereafter, and on 
or about the 2l8t day of April, 1911, in an ac- 
tion in the sui)erlor court of the state ot 
California in the county of Sau Francisco, 
the apiiellaut "was duly granted a decree of 
divorce from the said defendant R. B. Parks," 
which decree restored her maiden name, by 
which she sues, and that no disposition was 
made of the community property. The pray- 
er is that the proiierty be adjudged the "joint 
pr<>i)orty" of the appellant and her former 



husband, and tbat the reepondent covpora- 
tlon be directed to convey to her "an andivld- 
ed one-half Interest" in the property, and 
that her title thereto be quieted. In June, 
1912, the appellant filed a supplemental com- 
plaint, wherein she alleged that, In the di- 
vorce action in the state of California, where- 
in her husband was the plaintiff and she was 
the defendant, it was adjudged, on or about 
the 27th day of April, 1911, that Oie btisband 
had established grounds for the dissolution 
of the marriage bonds, and that "an inter- 
locutory decree" was entered directing a final 
judgment of divorce, and that thereafter, and 
on or about the 3d day of May, 1912. a final 
, judgment was duly entered in accordance 
with the provisions of the interlocutory de- 
cree. She prayed relief as In the original 
complaint The respondents In separate an- 
swers, after denying certain averments of 
the complaint, set forth portions of both the 
Interlocutory and final decrees in the divorce 
action In h»c verba. The former recites that 
the respondent husband, the plaintiff therein, 
"is entitled to an interloaitory decree" ad- 
judging that he has established grounds for 
the dissolution of the marriage bonds, sub- 
ject to the provisions of the statute, "and 
that upon the expiration of one year from the 
entry of this decree, final judgment granting 
.said de<jree and restoring said parties to the 
status of single persons be entered herein." 
The final decree which was entered on the 
2d day of May, 1912, recites: "Wherefore 
it is hereby ordered, adjudged, and decreed, 
aud this court does hereby order, adjudge, 
and decree, that the marriage between said 
plaintiff and said defendant be aud the i^ame 
Is hereby dissolved, and the said parties are, 
and each of them is, freed and absolutely re- 
leased from the bonds of matrimony and all 
obligations thereof, and restored to the sta- 
tus of single persons, and it is further order- 
ed that said defendant is permitted to resume 
her maiden name, to wit, Mabelle A. Keeler." 
The affirmative answers set forth the provi- 
sions of the statutes of the state of Califor- 
nia, defining the effect of an interlocutory 
decree In divorce actions, and directing the 
time when the final decree may be entered. 
It is then alleged that the, statutes pleaded 
have been con.strued by the court of last 
resort in the state of California to mean that 
the marriage relation is not dissolved by the 
entry of the Interlocutory decree, but that it 
Is only dissolved when the final decree has 
been entered ; that at the time this action 
was commenced, in November, 1911, the mar- 
riage relation Imd not been dissolved; that 
no cause of action had accrued in favor of 
the apiwllunt, aud that her action "was 
prematurely commenced." The apiiellnnt re- 
plied, admitting that at the time of the com- 
mencement of the action the bond.s of matri- 
mony existing liotwecn herself and her hus- 
band had not l>cen dissolved. 
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[1-S] The motion for a Judgment dismiss- 
ing the action upon the pleadings was prop- 
erly sustained. The pleadings show that the 
action was premature. A state of facts that 
had not ripened into a cause of action when 
the snit was commenced cannot be supple- 
mented by a class of facta that came into 
being later so as to make a cause of action. 
In other words, It is not allowable, in a sup- 
plemental complaint, to set np a class of 
facts which are at complete variance wltli, 
and antagonistic to, the facts which exist- 
ed when the action was commenced. The 
original complaint Is based upon a state of 
facts which did not then exist. The office of 
a supplemental pleading is to show facts 
"which occurred after the former pleadings 
were filed." Bern. & Bui Code, { 308. "To 
entitle the plaintiff to file a supplemental bill, 
and thereby to obtain the benefit of the for> 
mer proceedings, It must be In respect to the 
same title. In the same person, as stated in 
the original bill. Thus, if a person should 
file an original bill, as heir at law of the 
mortgagor, to redeem, and it should turn ont, 
upon an issue and hearing of the cause, that 
he is not the heir at law, and he afterwards 
purchases the title of the true heir at law, 
he cannot file a supplemental bill to have the 
benefit of the former proceedings; for he 
claims by a different title from that asserted 
In the original bill. His true course would 
be to file an original bill." Story, Equity 
Pleadings (10th Ed.) » 33». 

In Gunby v. Ingram, 57 Wash. 97, 106 
Pac. 495, 36 L. R. A. (N. S.) 232, an action 
was commenced to foreclose a mortgage for 
an allied default in the payment of inter- 
est, which by the terms of the note matured 
the whole debt Thereafter a supplemental 
complaint was filed, in which it was alleged 
that the principal debt had matured and was 
unpaid. After holding that there had been a 
valid tender of the Interest, the court said: 
•'Of course, if the first action was premature, 
which we are constrained to hold. It Is mani- 
fest that ft could not be the basis for the 
supplemental complaint which was filed In 
the case." Bee to the same effect, Otto v. 
Griflin. 54 Wash. 506, 103 Pac. 789; Com- 
mercial Bank v. Hart, 10 Wash. S03, 38 Pac. 
1114; Anglr v. Foresman, 23 Wash. 595, 
63 Pac. 201 ; Davis v. Erlckson, 3 Wash. 654, 
29 Pac. 86; Lawrence v. Pederson, 34 Wash. 
1, 74 Pac. 1011; Andrews v. Andrews, 3 
Wash. T. 286, 14 Pac. 68 ; Maynard v. Green 
(CO.) 30 Fed. 643. In Auglr v. Foresman a 
writ of attachment was sued ont uiton a note 
which had not then matured conformably to 
the provisions of the statute, i)ermlttlng the 
issuance of the w^rit when the requisite facts 
exist and nothing bat time is wanting to fix 
an absolute Indebtedness. Thereafter the 
writ was dissolved, and it was held that the 
action abated, although the note had matured 
before the order was made. In Lawrence 
T. Pederson the court. In speaking of the of- 
130 P.— 8 



flee of a supplemental pleading, said: "The 
office of a supplemental complaint la merely 
to enlarge or change the kind of relief to 
which a party may be entitled upon a cause 
of action existing at the ttme of the com- 
mencement of the suit." In Andrews v. An- 
drews the wife sought to vacate a Judgment 
entered against her husband by confession, 
on the ground that the . Indebtedness upon 
which the judgment was confessed was ficti- 
tious, and to set aside a sale of real estate 
upon an execution issued upon the Judgment, 
alleging that the real estate was community 
property. After the cause was at issue, she 
asked leave to file a supplemental complaint 
showing her divorce from her husband, a 
Judgment against him, and her purchase of 
his interest in the community real estate at 
an execution sale under her Judgment, alleg- 
ing that her Judgment became a lien prior 
to the time the Judgment lien of the other de- 
fendant attached. This was refused, and 
her action was dismissed. In affirming the 
Judgment, It was held that the proposed sup- 
plemental complaint "would have effected 
a revolution in the issues to be determined, 
and would have amounted to a Bubstitntion 
of a new cause of action." 

[4] The appellant argues that the con- 
tract for the purchase of the land vested the 
equitable title in the community ; that uuder 
the statute a married woman may maintain 
an action against her husband, or any other 
person, for the protection of her property 
rights, both separate and community, where 
the requisite facts exist, and that upon the 
entry of a decree of divorce when no dis- 
position is made of the community proper- 
ty, the former members of the community 
hold title to the community property as ten- 
ants in common. The vice of the argument 
lies in the fact that the appellant did not 
commence her action as a married woman, 
nor did she seek to have the property restor- 
ed to the community. She alleged that she 
was a divorced woman, and prayed that a 
decree' be entered directing a conveyance of 
an undivided one-half Interest In the proper- 
ty to her. In her supplemental complaint 
she pleads that the final Judgment was en- 
tered after the commencement of her action, 
and in her reply admits that she was not 
divorced when her action was commenced. 
It is one of the fundamentals of the law 
that one cajmot plead one cause of action and 
recover uiion another which is the antithesis 
of the cause first pleaded. If she had a 
cause of action in the beginning, which we 
need not decide, she failed to plead it, but 
seeks to recover upon a different one, which 
later came into being. 

Other issues tendered were not passed up- 
on by the trial court, and will not be con- 
sidered on this appeal. 

The Judgment is affirmed. 

GROW, C. J., and PARKER, CHADWlOK, 
and MOUNT, JJ., concur. 
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8AEOER et ax. r. BALDWIN. 

(Supreme Court of Washingtoft. Feb. 21, 
1913.) 
HiGHwATS (J T*) —E8TABLI8HMKIIT — Evi- 
dence— "Public Highway." 

An owner of land agreed on the abandon- 
ment of a highway that two owners of neigh- 
borinp; lands could pass over bis land to reach 
a public highway. A road was opened for tbem, 
and improved. Thereafter a third person be- 
gan to use the road, and BubseguenUy the two 
owners ceased the use thereof because tbey ac- 
quired another access to a public highway. 
The third person's use continued for aboat 10 
years. During the time the road was used 
about $25 of public money was expended in re- 
pairing it, but the county subsequently refused 
to recognize it as a public highway. Beld, that 
the road was not a public higj^way within Rem. 
& Bal. Code, g - 5657, making roads public 
highways when they have been worked and 
kept up at the expense of the public for not 
less than seven years. 

[Ed. Note.— For other cases, see Highways, 
Cent. Dig. Si 10, 12-14, 16, 18; Dec. Dig. i 7.* 
For other definitions, see Words and Phras- 
es, vol. 4, pp. 3291-3306; voL 8, p. 7078.] 

Department 2. Appeal from Superior Court, 
Mason County; John B. Mitchell, Judge. 

Action by C. H. Saeger and wife against 
O. C. Baldwin. From a Judgment for plain- 
titta, defendant appeals. AflBrmed. 

Marlon Garland, of Shelton, and Troy & 
Sturdevant, of Olympla, for appellant T. 
P. Flak, of Shelton, for respondents. 

PARKER, J. The plaiutifTs seek to have 
the defendant enjoined from trespassing 
upon their land by passing over It on what 
he claims to be a public highway. A trial 
upon the merits resulted In Judgment in 
favor of the plaintiffs as prayed for, from 
which the defendant has appealed. 

For a period of some 14 years prior to the 
commencement of this action, respondents 
had been the owners of a 40-acre tract of 
land along the north line of which runs a 
county road. Appellant owns a 40-acre tract 
of land adjoining respondents' land upon 
the south, which he has owned for about 
eleven years. Prior to about 14 years ago, 
a road ran across the land now owned by 
appellant in an easterly and westerly direc- 
tion, which road was abandoned upon the 
establishment of the county road to the 
north of respondents' land. Shortly after 
the abandonment of the old road and the 
establishment of the new one, respondents 
consented that two of their neighbors to 
the south, a Mr. EUson and a Mr. Barger, 
could use a roadway over their land to reach 
the new county road on the north. Respond'- 
ent C. H. Saeger testified as to this agree- 
ment or understanding with his two neigh- 
bors as follows: "After the county road was 
moved north of my place, Mr. Barger, who 
lived south of Elison's place, had no road. 
I made an agreement with him and Mr. 
Ellson, that a private road should be made 



across my land and kcrotn Elison's land 
for the use of Barger and EUson. It waB 
understood that It was tot be a private road. 
After the road was fixed so as to be .used, 
Elison fenced up the part on his land, and 
would not let Barger oat 0v«r taim; and I 
then refused to let EUson use the road over 
my land. It was agreed that the old road 
should be used until I should fence and clear 
my land, and that then I would give a lane 
along the west side of my land." The road 
was opened and improved sufficient for use 
by these neighbors near the west line of 
respondents' land, being in some places as 
much as 80 feet therefrom. Thereafter, 
some 10 or 11 years before the commence- 
ment of this action, appellant commenced to 
use this road, and thereafter, but evidently 
long tiefore the commencement of this action, 
EUson and Barger, who had acquired egress 
to a county road upon the west from their 
places, ceased the use of the road here in 
question. This resulted In no one except ap- 
pellant having any special interest in the 
use of this road. Appellant continued to 
use it until a short time before the oom- 
moicement of this action when It was clos- 
ed by respondents' building a fence across 
It and it is to prevent appeUant's interfer- 
ence with the fence and the continued use of 
the road that this action was commenced. 
For many years prior to the commencement 
of this action the road was used practicaUy 
exclusively for travel to and from appel- 
lant's place. This in any event was true 
after Ellson and Barger ceased to use It 
Respondents caused a gate to t>e maintained 
across the road for a period of time which 
was less tlian seven years prior to the con^ 
mencement of this action. Some small 
amount of work was done upon this road at 
the expense of the coimty. Without attempt- 
ing to state in detail the evidence on this 
subject we deem it sufficient to say that 
during the entire period from the commence- 
ment of the use of it by EUson and Barger 
up until the time of the commencement of 
this action, the expenditure made by the 
county upon it including the alleged worky 
ing out of some poll tax, in no event ex- 
ceeded $20 or $25, and even this expenditure, 
at least in considerable part, was based ui>- 
on very doubtful authorization by the prop- 
er authorities of the county. The evidence 
also tends to show that the county has in 
recent years refused to recognize it as a 
public highway. 

Counsel for appellant rest the right to 
have this road kept open for travel upon 
the theory that it is a public highway ; that 
is, that it Itas been created such by prescrip- 
tion, and also by the use and maintenance 
thereof by expenditure of pubUc funds 
thereon for seven years under section 56G7, 
Rem. 4b Bal. Code. We are of the opinion 
that neither of these contentious can t>e suc- 
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cessfully maintained. The seven-year stat- 
ute relied upon makes such roads public 
higliwaTs only wlien they "have been worked 
and kept up at the expense of the public" 
for a period of not less than seveu years. 
It seems clear to us that, even conceding 
that public money has been expended upon 
this road to the extent claimed, it would 
not be sufficient to create It a public high- 
way. It is suggested that in any event sec- 
tion 5657 is not prospective in its effect, but 
only relates to roads which had public mon- 
ey expended upon them In their maintenance 
prior to the passage of that section. We 
find It unnecessary, however, to decide that 
question. Nor do we think the public use 
of thla road has been such as to create it a 
public highway by prescription. In the case 
of Megrath t. Nickerson, 24 Wash. 235, 288, 
64 F&c. 163, 164, we held that: "To e»- 
taUlsh a highway by prescription, there 
most be an actual public use, general, unin- 
terrupted and contiauouB, under claim of 
right, for the term of years necessary to 
establish the right" It seems clear to us 
there has been no such use here shown. 
The Judgment is affirmed. 

MOCNT, MAIN, OOSE, and CHADWICK, 
J J> concur. 



LEWIS COUNTY t. MONTOKT. 

(Supreme Court of Washington. Feb. 24, 

1913.) 

1. GoDRTUcs (I 67*)— Acre o» Codrtt Com- 

1US8I0N£BS. 

There are two exceptions to the rule that 
the judgment of a board of county commission- 
en is oondosiTe upon questions within its ju- 
risdiction; the first being based upon Rem. & 
BaL Code, § 3909, authorizing a review of its 
orders, and the second in cases where the board 
acts ministerially without discretion. 

[E!d. Note.— For other cases, see Counties, 
Cent Dig. H 74, 75; Dec. Dig. i 57.*] 

Z CoTJNTrEs (§ 57*)— CorwTT Commibbiowebs 

— COI(CI.UBIVBNXSS OF ACTa 

The determination by a board of county 
commissioners, for the purpose of fixing the 
classification of the county, that it contained 
a certain population, was conclusive, so as to 
prevent the county from recovering back salary 
paid to a county clerk, based upon such deter- 
mination; the board rnving acted in a quasi 
judicial capacity in making such determination. 
(13d. Note.— For other cases, see CouotieB, 
Cent. Dig. |f 74. 75 ; Dec. Dig. i 57.*] 

3. Cotmras (| 75*)— Counti Officebs— Sal- 

ABIX8. 

Where the law fixed the salary of a coun- 
ty officer, the board of county commissioners 
has no discretion to change it; and its order. 
attemptinxr to auttiorize a salary in excess of 
that provided by law, will not justify the re- 
ceipt of the excess salary. 

[Ed. Note. — For other cases, see Counties. 
Cent Dig. §§ 116, 117, 184 ; Dec. Dig. f 76.*] 

4. CotJWTiES (S 75*) — Officebs — SalabT— 

OVEBPAYMENT. 

The acceptance of a smallec salary by_ a 
eonnty clerk thap that previously pa4d ^o him. 



pursuant to a classification of the county by 
the county commissioners, after it had been ad- 
judicated in a ease to which he was not a pai^ 
ty that such claasification was erroneous, would 
not prevent him from retaining the increased 
salary voluntarily paid him before such adjti- ' 
dication. 

[Ed. Note.— For other cases, see Counties, 
Cent Dig. f§ 116, 117, 134; Dec. Dig. | 7&*1 

Department 1. Appeal from Superior Court, 
Lewis County ; A. E. Rice, Judge. 

Action by the County of Lewis against D. 
W. Monfort. From a judgment for plaintiff,' 
defendant appeals. Reversed, with directions 
to sustain demurrer to the complaint 

W. H. Thompson, of Seattle, for appellant 
Forney & Fonder, of Cbehalls, for respondent. 

GOSE, J. The plaintiff, the county of Lew- 
is, brought this action to recover a porliou of 
salary theretofore paid to the defendant as 
county clerk of that county. The complaint 
alleges that the defendant was elected coun. 
ty clerk of Lewis county at the general elec- 
tion held on the 3d day of November, 1906, 
for the term commencing on the 11th day of 
January, 1909 ; that prior to the date of the 
election the county had been legally ascer- 
tained to be a county- of the thirteenth class; 
that on the 17th day of February, 1909, the 
board of county commissioners of Lewis coun- 
ty, acting illegally, iound that the county, 
on the 1st day of November. 1908, had, and 
then had, a population of more than 36,000 
inhabitants, and caused an order to that ef- 
fect to be entered upon its records, and "at- 
tempted" by such order to raise the classiflca- 
tlou of the county from the thirteenth to the 
seventh class, the order to take effect as of 
the 1st day of November, 1908; that on the 
1st day of March, 1909, the board of com- 
missioners entered an order, directing the 
county auditor to draw warrants for salaries 
of the various county officers as provided by 
law for counties of the seventh class from 
and after January 1, 1909; and that, pursu- 
ant to such order, the county auditor issued 
salary warrants to the defeudant as directed, 
up to and including the 6th day of Decem- 
ber, 1910. It is further alleged that the or- 
der mentioned was made without due deliber- 
ation, upon insufficient and unreliable data, 
without due or proper; investigation,, inad- 
visedly, and through mistake; and that the 
county, at the time the order was entered, 
and at no time thereafter, had a population 
of 35,000 inhabitants. The complaint fur- 
ther alleges that on the 19th day of Decem- 
ber, 1910, In an action then pending in the 
superior court of Lewis county, wherein one 
Frase was plaintiff and the county auditor 
of Lewis county was the defendant, a decree 
was entered, whereby it was adjudged that 
the county did not have a population greater 
than 32,127 on the 1st day of November, 190S, 
or at any subsequent time, as shown liy the 
federal census of 1910,' arid restrained the 
county auditor from issuing salary warrants 
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In excess of the amount provided by law for 
counties of the tenth class; and that since 
the entry of such judgment the defendant has 
accepted warrants for his salary at $125 per 
mouth. The salary of the county clerk In 
counties of the thirteenth and tenth classes 
is $1,500 per annum, and for counties of the 
seventh class It is $1,800 per annum. A de- 
murrer to the complaint was overruled. The 
defendant electing to stand upon his demur- 
rer, a judgment was entered against him for 
the salary paid him in excess of that provid- 
ed for in counties of the thirteenth class. 

Stripped of Its elaboration, the complaint 
means that the order entered by the board of 
county commissioners, determining the num- 
ber of inhabitants in the county on the 1st 
day of November, 1908, was made upon in- 
sufficient evidence. This court has held that 
the board of county commissioners has juris- 
diction to determine the population of a coun- 
ty for the purpose of fixing Its classifica- 
tion ; and that It may ascertain that fact by 
proof, just as it may determine any other 
fact arising in the discharge of its duties. 
State ex rel. Smith v. Neal, 25 Wash. 264. 
65 Pac. 188, 68 Pac. 1135. In the course of 
the opinion it is said: "In the absence of 
any law pointing out how that population 
should be ascertained, the board of county 
commissioners can determine the fact by 
prciof, just as it can determine any other fact 
necessary for the discharge of its duties." 
In State ex rel. Maltbie v. Will, 54 Wash. 
453, 103 Pac. 479; 104 Pac. 797, in comment- 
ing on the same question, we said: "It was 
thus determined that, for the purpose of as- 
certaining the class to which a county prop- 
erly belonged and fixing salaries, the county 
commissioners and superior court were au- 
thorized to determine the population as it ex- 
isted when the county ofllcers were elected; 
and that they should be compensated accord- 
ingly." In State ex rel. Sheehan v. Headlee, 
17 Wash. 637, 50 Pac. 493, it was held that 
a board of county commissioners, in passing 
upon a claim against the county, acts as a 
quasi judicial body; and that the allowance 
of a claim is an adjudication which is con- 
clusive. The same general principle has been 
applied to the acts of a county board of 
equalization. Edison Elec, etc., Co. v. Spo- 
kane County, 22 Wash. 168, 60 Pac. 132; Doty 
Lbr. & Shingle Co. v. Lewis County, 60 Wash. 
428, 111 Pac. 562, Ann. Cas. 1912B, 870. 

In Alameda Coimty v. Evers, 136 Cal. 132, 
68 Pac. 475, the claim of the coroner for 
services, which, upon the face of the claim, 
was a legal charge against the county, was 
allowed by the board of supervisors, and a 
warrant drawn upon its order was paid. In 
a suit by the county to recover the money so 
paid, it was alleged that the services were 
not performed; that the coroner made the 
claim knowing it to be false, and that by 
such false statements he wUlfully misled the 
board of supervisors ; and that tiiey allowed 
the claim, relying upon the false statements 



which it contained, and believing that the 
services had been performed by blm, as there- 
in stated. A demurrer to the complaint was 
sustained, and the ruling was affirmed upon 
appeal. The court said: "In other words, 
after the claim of defendant has been duly 
passed upon and allowed by the board of 
super\'lsors, acting in a judicial capacity, it 
is now sought In this collateral proceeding to 
prove that the finding of the board on a 
question of fact was not correct The very 
question which the board had the right to 
determine, and which it was its peculiar and 
exclusive province to determine, was as to 
whether or not the services set forth in the 
claim had been performed. It was the dnty 
of the board. In its judicial capacity, to 
carefully examine this qnestion. It had 
the right to the advice and assistance of the 
district attorney of the county, and the right 
to bring witnesses before it and examine 
them on questions of fact. From the deci- 
sion of the board of supervisors on questions 
of fact, in regard to matters of which it has 
jurisdiction, there Is no appeal. If the board 
exceeds its jurisdiction, or allows claims 
which are Illegal npon their face, or in di- 
rect violation of law, there is a remedy. 
There, no doubt, may be cases In which a 
court of equity, in a direct proceeding, wotfld 
entertain a suit to set aside the allowance of 
a claim, where such allowance has been pro- 
cured by fraud ; but this is not such case. In 
this case It Is sought by plnlntlfC to recover 
by proving that the services for which the 
money was paid were never performed. De- 
fendant procured the money by proving be- 
fore the proper tribunal that the services had 
been performed. Plaintiff now seeks, with- 
out attacking the judgment of the tribunal 
which allowed the claim, to recover back the 
money by proving that the services were nev- 
er in fact performed. We are aware that In 
several of the states such doctrine has been 
sanctioned ; but the rule has been long set- 
tled the other way in this state, and we see 
no reason to change it." 

In Mitchell v. Clay County, 60 Neb. 779, 
96 N. W. 673, the object of the action was 
to recover money received by a former coun- 
ty officer in excess of the compensation al- 
lowed him by law. Upon an exhaustive re- 
view of its own decisions, it was held that 
the board of commissioners acts quasi Ju- 
dicially In passing upon claims against the 
county, where It is called npon to pass upon 
facts or exercise discretion In fixing the 
amount to be allowed; but where the course 
to be pursued or the amount to be allowed 
Is fixed by law. It has no discretion, the acts 
are ministerial, and it must follow the law. 
The pith of the decision Is contained in the 
following language: "Hence it would seem 
clear that a settlement with a county of- 
ficer, which, in substance, is an adjustment 
of his accounts, does not become quasi Judi- 
cial, so as not to be reviewable otherwise 
than by appeal, because claims were filed tor 
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sams clatmed to be due suo)i officer, and. al-- 
lowed for the purpose of enabling warrants 
to be drawn tberefor. If, in such caBB, tbe 
compensation to.be allowed tbe officer Is fixed 
by law, tbe allowance of tbe claim is only 
formal. On the other hand, if the amount to 
be allowed is in the discretion of the board, 
or if, in fixing such amount, the law requires 
the commissioners to decide questions of fact, 
their action Is quasi judicial." , See, to the 
same effect, Crouch v. Pyle, 70 Neb. 60. 93 
X. W. 1049; Santa Cruz County v. Slcrher- 
son, 133 Cal. 282, 65 Pac. 574; Bonrtl of 
Commissioners t. Wolff, 166 Ind 325, 76 N. 
E. 247. 

[1] There are two well-defined exceptions 
to the rule that the judgment of a board of 
county commissioners is conclusive upon 
qnestlons within its jurlsdIctioxL The ilrst 
Is based upon the statute, and the second is 
where the board acts ministerially and the 
law leaves It no discretion. 

The statute (Rem. & Bal. Code, § 3909) 
provides for appeal and certiorari from the 
order of the board of county commissioners. 
It expressly provides that such remedy shall 
not prevent a party from enforcing hia claim 
lu the courts by a direct action, after It 
has been presented and disallowed. In whole 
or in part, by the board of commissioners. 
Hence, in Anderson v. Whatcom' County, 15 
Wash. 47, 45 Pac. 665, 33 L. R. A. 137, 
where a claim for salary was presented to 
the board of county commissioners and dis- 
allowed, a direct action brought by the 
claimant in tbe superior court against the 
connty was sustained. 

In recognition of the second exception, in 
Tacoma v. Ullis, 4 Wash. 797, 31 Pac. 321, 
18 Ii. B. A. 372, cited by the respondent it 
was held that a city may recover money paid 
to a member of the city council in excess of 
tbe salary allowed by law. So, In Chehalis 
County V. Ilutcheson, 21 Wash. 82, 57 Pac. 
341, 75 Am. St Rep. 818, a judgment enjoin- 
ing the payment of salary warrants was af- 
firmed, on the ground that the warrants were 
Issued under tbe ■ provisions of a fitatute 
which was in conflict with tbe Constitution. 
Tbe court said that the board of commission- 
ers bad no authority to make the contract 
upon which the warrants were later issued, 
bnt recognized the distinction between those 
cases where there was no power or authority 
vested by law in the board and cases where 
there was power, which was irregularly or 
erroneously exercised. A like view was tak- 
en in James v. Seattle, 22 Wash. 654, 62 Pac. 
84, 79 Am. St Rep. 957. In Ada County v. 
Gees, 4 Idaho, 611, 43 Pac. 71, a case upon 
which the respondent places some stress, the 
court held that payments made by the board 
of commissioners to a public officer, "which 
are positively and absolutely forbidden by 



tbe statutes of the state and by the Consti- 
tution thereof, may be recovered back." 
Weeks v. Texarkana, 50 Ark. 81, 6 S. W. 
504, and Village, etc., v. Fish, 156 N. T. 363, 
50 X. E. 073, voice a like principle. In 
Krieschel v. County Commissioners, 12 Wash. 
428, 41 Pac. 186, an order restraining the 
removal of the county seat was affirmed 
where it conclusively appeared that the num- 
ber of legal votes cast upon the proposition 
to remove the county seat was not ascer- 
tained by the board of county commissioners, 
aud that the board had not canvassed the 
election returns. 

[2, 3] In the case at bar tbe board of com- 
misslouers acted upon a subject-matter with- 
in Its jurLsdiction. The question which It 
determined was one of fact only, i. e., tbe 
population of the county. When that fact 
was determined, the law fixed the classifica- 
tion. The character of the evidence and the 
question of its weight and sufficiency were 
confided by law to the judgment of the 
hoard. The power to decide carries with It 
necessarily the power to decide wrong. Aft- 
er the board had determined the population 
of the county, the appellant received and 
collected salary warrants conformably to the 
order. Tbe board, in finding the fact and 
entering the order, acted in a quasi judicial 
capacity; and the order is a full protection 
to the appellant in this suit As was said 
in the Alameda County Case: "If the board 
exceeds .its jurisdiction, or allows claims 
which are illegal npon their tace, or in di- 
rect violation of law, there is a remedy." 
And, as said in the Clay County Case, where, 
in dctermlulng the amount to be allowed, 
"the law requires the commissioners to de- 
cide questions of fact, their action Is quasi 
judicial." The distinction is this: Where tbe 
law fixes the salary of a ccninty officer, no 
discretion is left to the board of county com- 
nilssioners; and any order that it may make 
in an attempt to allow a salary In excess of 
that provided by law affords no justification 
to the officer for receiving the excess sal- 
ary. But when the law gives the board the 
power to determine a fact, it acts in a quasi 
judicial capacity in reaching a conclusion; 
aud its order affords protection to those who 
act upon it 

[4] The acceptance of the smaller salary, 
after an adjudication in a case to which the 
api>ellant was not a party does not militate 
against his right to retain the salary vol- 
untarily paid him Butler v. Supreme Court 
of Foresters, 53 Wash. 118, 101 Pac. 481, 
26 L. K. A. (N. S.) 293. 

The judgment is reversed, with directions 
to sustain the demurrer. 

CHADWICK, PARKER, MOUNT, and 
MAIN, JJ., concur. 
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(Supreme Gonrt of New Mexico. Jan. 23, 
1913.) 

(Byllalut by the Court.) 
Bminbrt Domain (I 47*)— Lands Dedioatkd 

TO "Public Ubb." 

A city has no power to condemn a com- 
mnnity aceqnia, in actual use for conducting 
water, for the irrigation of lands, and to ap- 
propriate the same to the use of the public as 
a street, or for widening a street, as the stat- 
ute anthorizinc cities to condemn and take 
lends for "public use" as a street, neither in 
terms, nor b; necessary implication, author- 
ixes the taking of property already dedicated 
to a public use; and an irrigation ditch, used 
for conducting water for the irrigation of lands, 
When in actual use as such, is so dedicated. 

[Ed. Note. — For other cases, see Eminent Do- 
main, Cent Dig. iS 107-120 ; Dec. Dig. f 47.* 

For other definitions, see Words and Phrases, 
ToL 6, pp. 5825-5837; toL 8, p. T774.] 

Appeal from District Court, BemallUo 
County; before Justice E. F. Raynolds. 

Action by the City of Albuquerque against 
Antonio Garcia and others. Judlgment for 
plaintiff, and defendants appeal. Reversed, 
with orders to dismiss complaint. 

This was a proceeding instituted in the 
district court of Bernalillo county by the 
Wty of Albuquerque, for the purpose of con- 
demning a community acequla which runs 
through and across certain streets and alleys 
In said city, and through which said acequla 
the defendant Mete and his codefendants 
conducted water for the irrigation of land; 
the city alleging that It was its desire and 
irarpose to widen and Improve the streets 
through which said Irrigation ditch was con- 
ducted. Condemnation was awarded, ap- 
praisers were appointed, and the return of 
appraisement was filed with the clerk of the 
district court, and from the judgment of con- 
demnation this appeal Is prosecuted. 

M. U. Vigil and W. C. Heacock, both of 
Albuquerque, for appellants. Felix H. Lester 
and Hugh J. Collins, both of Albuquerque, 
for appellee. 

ROBERTS, G. J. (after stating the facts as 
above). By this proceeding the city of Al- 
buquerque has attempted to condemn the 
entire ditch running longitudinally through 
certain of the streets of said city; and the 
principal question presented by the record 
relates to the power of the city to condemn 
an' irrigation ditch. In actual use as a com- 
munity ditch, for conducting water for the 
Irrigation of lands, and to appropriate said 
ditch to the use of the public as a street, 
thereby destroying said ditch. The author- 
ity for the condemnation Is claimed under 
subsection 91 of section 2402 of the Com- 
piled Laws of 1897, and chapter 97 of the 
Laws of 1905. 

Appellees, In support of the right to con- 
demn, insist, first, that the irrigation ditch 



in question was not devoted to a public use ; 
and, second, that the sections of the statute 
above referred to, authorizing cities to con- 
demn property, by necessary implication, au- 
thorized the condemnation of property al- 
ready devoted to a public use. The questions 
will be considered in their order. 

1. New Mexico, being one ot the arid 
states of the Union, and the successful culti- 
vation of crops depending almost exclusively 
upon the ability of the landowner to procure 
water for the irrigation of hig lands, the 
right to do so, and to, for such purpose, con- 
struct ditches and canals across lands of his 
neighbor, has been recognized for many years 
by the lawmaking power of the territory 
(now state). In 1851 the territorial Legisla- 
ture passed an act declaring that "the irriga- 
tion of the fields should be preferable to all 
others," and forbidding any inhabitant of the 
territory to construct any building to the 
Impediment of the irrigation of lands or 
fields. Section 1, C. L. 1897. In 1874 an act 
was passed, giving to all the Inhabitants of 
(he territory of New Mexico the right to con- 
struct either private or common acequlas 
through the lands of others, requiring, how- 
ever, compensation to be made for all dam- 
ages done. See section 23, C. U 1897; and 
the next succeeding section provides for the 
condemnaUon of a right of way for such 
ditch or acequla. By section 3 of chapter 49» 
S. U 1907, the right to condemn lands for 
irrigation ditches was conferred upon "the 
United States, the territory of New Mexico, 
or any person, firm, association or corpora- 
Uon." 

The ditch in question, as shown by the 
complaint, was a community acequla, and 
under section 8, c. 1, C L. 1S97, was a cor- 
poration. By the sections quoted from the 
statutes of New Mexico, it Is apparent tliat 
the owners of this ditch, whether private 
parties, or a corpora lion under said sectloa 
8, had the right to condemn a right of way 
for a ditch. It appears that the ditch had 
been in use for, perhaps, 50 years, but the 
record does not disclose In wliat manner or 
method the right of way for the said dltci> 
was originally acquired; nor U It material, 
for, as said by the court in St Paul Union 
Depot Co. V. City of St Paul, 30 Minn. SS^, 
15 N. W. 684: "The question for the court,, 
when it arises in a Judicial investigation in 
such cases, is, not how the land was acquir- 
ed, but how it Is used, or, whether it is 
necessary for a public purpose. In re Water 
Com'rs, 66 N. Y. 413." Therefore the court 
is not concerned as to how the right was 
originally acquired to conduct water through 
the acequla In question. 

In 1904 the state of Utah had a statute 
conferring upon any person or corporation 
the right to condemn a right of way for an 
irrigation ditch across private property. The 
plaintiff, Nash, sought by condemnation to 
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enlarge a prlrate ditdi owned by, Clark and 
otbers. Oondemnatlon was awarded, and 
the case was taken to the Sapteme CX>ort, 
and the contention there urged wiis that the 
use to he made of the property sought to be 
condemned was strictly private and In no 
sense a puldlc use; and that, both undor the 
Constitution of the United States and the 
Constituuon of Utah, which provide that 
"I^ivate property is not to be taken or dam- 
aged for public use without. Just compensa- 
tion," condemnation could not be awarded, 
because the constitutional provision meant 
that private property cou)d not be taken for 
strictly a private use, and the question, as 
determined by the court, as stated, was: 
"Was the condemnation of appellant's land 
in this case, in lavr and in fact, for a pnbllc 
use?" The court say: "Invlew of the phys- 
ical and climatic conditions in this state, and 
In the light of the history of the arid West, 
which shows marvelous results accomplished 
by irrigation, to hold that the use of water 
for irrigation is not in any sense a public 
use, and thereby place it vrlthln the power 
of a few Individuals to place Insnrmoantable 
barriers In the way of the future welCare 
and prosperity of the state, would be to give 
to the term 'public use' altogether too strict 
and narrow an interpretation, and one we 
do not think Is contonplated by the Constitn- 
tlon." Nash v. Oark, 27 Utah, 158, 75 Pac. 
371, 1 L. R. A. (N. S.) 208, 101 Am. St. Rep. 
053, 1 Ann. Cas. 300. The court, in the case 
above cited, sustained the Judgment of the 
lower court awarding condemnation, and 
from the said court an appeal was taken to 
the Supreme Court of the. United States, 
where the judgment of the lower court was 
sustained and the reasoning upheld. See 
Clark T. Nash, 198 U. S. 361, 25 Sup. Ct. 
676, 49 L. Ed. 1085, 4 Ann. Cas. 1171. 

Oar territorial Supreme Court, in the case 
of Albuquerque Land & Irrigation Co. v. 
Oatlerrez, 10 N. M. 177, 61 Pac. 357, said: 
"It Is undoubtedly true that the diversion 
and distribution of water for Irrigation and 
other domestic purposes in New Mexico, and 
other western states where irrigation is nec- 
essary, is a public purpose." 

These cases would seem to dispose of the 
qnestion as to the public use of the acequia 
in qnestion adversely to the contention of 
appellees. It is our view, therefore, that the 
use to which the irrigation ditch in question 
was devoted was a public use; and conse- 
quently the dty would not have the right 
to condemn the same and thereby destroy 
it, unless such right was expressly or by 
necessary implication conferred upon the city 
by the Legislature. 

2. OClie Legislature, as the supreme and sov- 
ereign power of the state, may doubtless In- 
terfere with property devoted to a public 
use for one purpose and apply it to another ; 
but the legislative intent to do so must be 
stated in clear and express terms, or must 



appear from necessary impMoatlon. Snb' 
section 01 of section 2402, C. U 1697, under 
which the power of condemnation is claimed 
by the dty, reads as follows: "That munic- 
ipal corporations shall bare the power and 
rig^t of condemnation of private property 
for public use In the following cases, to wit : 
For the laying out, opening and widening of 
streets and alleys and highways or approach- 
es to streets, • * • both wltliin their 
corporate limits and for a distance of two 
miles outside of the same^" Chapter 97 Of 
the Session Laws of 1905, under which an* 
thorlty Is also claimed by the city, provides 
for the condemnation of property by railroad, 
telegraph, telephone companies, etc. Section 
1, in so far as the same is material, reads 
as follows: "In case lands or other property 
are sought to be appropriated by any rail- 
road, telephone, telegraph company," etc. 
This Is followed by specific provisions ap- 
plying only to the' companies named; but 
Section 16, which we apprehend is the section 
claimed by appellees to confer upon the city 
additional authority to condemn property, in 
so far as the same is material, reads as fol- 
lows: "In addition to the puriwses herein- 
before specifically mentioned for which prop- 
erty may be condemned under the provisions 
of this act, it may also be condemned for 
* * * public buildings and grounds for 
the use of any county, incorporated city, or 
dty and county, village, town or school dis- 
trict, • • • raising the banks of streams, 
removing obstructions therefrom, roads, 
streets and alleys, public parks, and all other 
public uses for the benefit of any county, In- 
corporated city, • • • which may be au- 
thorized by law, • • • for canals, ditch- 
es, flumes, aqueducts, pipes, for irrigation." 
It will be observed that no express power is 
conferred upon the city to condemn property 
already devoted to a public use In either of 
said sections, for any purpose whatever. 

If it be argued that chapter 97, supra, con- 
fers such power upon cities by the language 
used in section 1, "In case lands or other 
property are sought to be appropriated," and 
such argument were sound, the result would 
be that any corporation, municipal or pri- 
vate, or person, upon whom the right of con- 
demnation was conferred by said chapter, 
could condemn property already devoted to 
a public use by another corporation or per- 
son; and in the case now under considera- 
tion, if the city of Albuquerque should pre- 
vail and condemn the ditch In question, the 
owners of the ditch, under the very chapter 
which the city invoUes, could likewise con- 
demn the right of way taken from them by 
the city and re-establish their ditch where It 
now is. The city of Albuquerque would have 
the power, under this construction, to con- 
demn all the property of the Atchison, To- 
peka & Santa F6 Railroad Company within 
its limits; to condemn the county court- 
house, were the same within its boundaries. 
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We do not beHeve the language capable of 
the construction sought to be placed upon It 
by appellees. 

In tbe case of Boston & Albany Ballroad 
Co. V. City Council of Cambridge, 166 Mass. 
224, 44 N. R 140, the court had before it the 
construction of a statute conferring power 
upon the city of Cambridge to "take and hold 
by purchase or otherwise any and all such 
real estate as it may deem advisable," and 
"to lay out, maintain, and Improve the same 
as a public park or parks." Under this pow- 
er the city sought to lay out a park, em- 
bracing lands in actual use by a railroad 
company. The court say: "The general 
words of the statute, conferring power to 
'take and hold by purchase or otherwise any 
and all such real estate and lands within 
said city as it may deem advisable; and to 
'lay out. maintain and Improve the same as a 
public park or parks,' was not intended to 
authorize the taking in fee of lands already 
devoted to public use as parts of the actual 
location of a railroad, any more than to au- 
thorize the taking of the courthouse, the 
Jail, or the house of correction, and the lands 
of the county of Middlesex under the same, 
also situated within the city." 

Tbe case of the Matter of City of Buffalo, 
68 N. Y. 167, will be found very instructive 
upon this proposition. Justice Folger, siieak- 
ing for the court, says: "In determining 
whether a power generally given is meant 
to have operation upon lands already de- 
voted by legislative autliority to a public 
purpose, It is proper to consider the nature 
of the prior public work, the public use to 
which it is applied, the extent to which that 
use would be impaired or diminished by tbe 
taking of such part of the laud as may be 
demanded for the subsequent public use. If 
both uses may not stand together, with some 
tolerable interference which may be comt)en- 
sated for by damages paid, if the latter use, 
when exercised, must supersede the former, 
it is not to be implied from a general power 
given, without having In view a then exist- 
ing and particular need therefor, that the 
Legislature meant to subject lands devoted 
to a public use already in exercise to one 
which might thereafter arise. A leglshitlve 
Intent that there should be such an efCect 
will not be inferred from a gift of power 
made in general terms. To defeat the at- 
tainment of an important public purpose to 
which lands have already been subjected, the 
legislative intent must unequivocally appear. 
If an Implication Is to be relied uiiou, it 
must appear from the fact of the enactment, 
or from the application of It to the i)articular 
subject-matter of it, so that by reasonable 
Intendment some especial object sousbt to be 
attained by the exercise of the power grant- 
ed could not be reached In any other place or 
manner." 



It is admitted that the nse of the city and 
the use of tbe community acequia of the 
right of way in question cannot stand togeth- 
er; that the taking of the right of way 
eoutrht to be appropriated by the city will 
absolutely destroy the use to which it was 
theretofore subjected by the community ace- 
qula. The question of the right to condemn 
property, already devoted to a public use, by 
a city has been frequently before the courts 
for consideration; and such right has been 
uniformly denied, where the statute was In 
general terms, as are the statutes of New 
Mexico, upon which the city of Albuquerque 
bases Its righta 

The following cases fully support the posi- 
tion taken upon this question: City of 
Bridgeport v. N. Y. & New Haven B. R. Co., 

36 Conn. 255, 4 Am. Rep. 63; City of Sey- 
mour et al. y. Jeffersonville, Madison & In- 
dianapolis R. R. Co., 126 Ind. 460, 26 N. E. 
188; Van Relpen v. Jersey City, 58 N. J. 
Law, 262, 33 Atl. 740; Boston & Albany R. 
R. Co. V. aty Council of Cambridge, 166 
Mass. 224, 44 N. EX 140; Milwaukee & St 
Paul R. B Co. V. City of Faribault, 23 Minn. 
167; St. Paul Union Depot v. City of St 
Paul, 30 Minn. 359, 15 N. W. 684; N. J. 
Southern R. B. Co. v. Long Branch Coni'rs, 
39 N. J. Law, 28; City of Mollne v. Nelson 
H. Green et al., 252 111. 475, 06 N. E. 911, 

37 L. R. A. (N. S.) 104. 

That the Legislature did not intend, by 
implication, to confer the power upon cities 
to condemn acequias, used to conduct water 
for irrigation purposes, is made more mani- 
fest by the provisions of subsection 89, | 
2402, C. L. 1897, which gives to the city the 
right to make all needful and necessary po- 
lice and other regulations for the flowing 
and use of water in public acequias for Ir- 
rigation purposes within the coriwrate limits 
of such city. Also section 2485, C. L. 1897, 
which confers upon towns the right, by or- 
dinance, to compel ditches to Le so construct- 
ed and cared for as to prevent the streets or 
highways from being flooded or Injured there- 
by. This legislation would seem to imply 
that It was the Intention of the lawmaking 
Iiowcr of the state to confer upon cities and 
towns the right to regulate, rather than de- 
stroy, the acequia ; and it should not be 
held that the Ijeglslature intended to confer 
the right to destroy, unless such power la 
expressly conferred, or arises by necessary 
Implication. 

From what we have said. It follows that the 
lower court erred In awarding condemna- 
tion, and the cause Is therefore reversed, 
with Instructions to the lower court to dis- 
miss tbe coiiii>luint as to api>ellant; and it 
is so ordered. 

IIANXA and PARKER, JJ., concur. 
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HILDEBRANDT t. STATE. 

(Ciimiiial Court of Appeals of Oklahoma. 

Feb. 22. 19ia) 

(SvUahu» hv «*e Court.) 
Intoxicating Liquors (8 236*) — Crimisai, 

Prosecutions— SuFKiciENCT of Evidence:. 
For evidence fully sustainiiiK a convic- 
tion for keeping a place for tke purpose of vio- 
lating the prohibitory liquor law of Oklaljoma, 
see opinion. 

[Ed. Note.— For other cases, see Intoxicating 
Liquors, Cent Dig. «$ 300-322; Dec. Dig. $ 
236.»J 

Api^eal from Garfield Comity Court ; WId- 
field Scott, Judite. 

H. G. Hildebrandt was convicted of viola- 
tion of the prohibitory liquor law, and his 
punishment assessed at a fine of 9400 and 
confinement In the county jail for 120 days, 
and he appeals. Afilrmed. 

W. O. Cromwell, of Enid, for appellant. 
Smith C. Matson and E. 6. Spilman, Asst 
Attjs. Gen., for the State. 

FURMAN, J. Appellant was charged with 
keeping and maintaining on the 4th day of 
February, 1912, a place located on the Chi- 
cago, Kock Island & Pacific right of way 
known as the Anheuser Busch Brewing Com- 
pany's cold storage building, at the comer 
of Second and East Park streets. In the city 
of Enid, Okl., where malt, spIrltuou,s vinous, 
and fermenteia lUiuors and Imitations thereof, 
to wit, whisky and beer, capable of being 
used as a beverage, were received and kept 
for the purpose of unlawfully bartering, sell- 
ing, giving away, and otherwise furnishing 
the same to others. It was proven that on 
the day alleged appellant occupied the buUd- 
irg in question and exercised control over It, 
and ttiat on said date the place was raided 
by the ofiicers, and a man was found in one 
of the rooms of the house pouring whisky 
from a large bottle Into small ones. Api>el- 
lant was also present in the building at the 
time the raid was made. Whisky was also 
taken from the ];)erson of another man found 
in the building. In the building were found 
a number of barrels filled with empty bot- 
tles. Boxes and a lot of empty bottles were 
also found In the office of appellant Whole- 
sale and retail liquor dealer receiiits for the 
payment of the United States internal rev- 
enue tax from July 1, 1911, to July 1, 1912, 
were found i)osted on the walls of the build- 
ing. They were Lssued to appellant and des- 
ignated this building as his place of business. 

The agent of the Wells Fargo Express Com- 
pany at Enid testified that on apijellaut's or- 
der he had delivered whisky to various per- 
sons. It was also proven that the buildiug 
occupied by appellant had the general reputa- 
tion in that community of being a bootlegging 
Joint, and that it was a place at wMch men 
who were in the habit of drinking resorted. 

Appellant offered no testimony. We think 



the evidence of appellant's guilt is conclu- 
sive. All of the questions presented by appel- 
lant having already been decided repeatedly 
by this court adversely to the contention 'of 
appellant, It is not necessary to discuss them 
again. 

This court is not hunting for excuses or 
splitting hairs to set aside the verdicts of 
Juries and the Judgments of courts, and 
thereby keep guilty m«Q out of jail. Instead 
of complaining at the sentence which he re- 
ceived, appellant should be exceedingly grate- 
ful that he was not sentenced to JaU for six 
mouths and fined $500. When appellant has 
served the time tn Jail prescribed by the 
Judgment, he will be released from imprison- 
ment upon the payment of his fine. If the 
fine is not then paid, he must be confined in 
Jail until the fine is fully satisfied as the law 
directs. 

We find no prejudicial error in the record. 
The Judgment of the lower court is therefore 
'Ji all things affirmed. 

ARMSTRONG, P. J., and DOXLB, 3., con- 
cur. 



ROBINSON T. 8TATB. 

(Criminal Court of Appeals of Oklahoma. Feb. 

22, 1913.) 

(ByXUbut 6y tkn Covrt.) 

1. RoBBKBY (8 24*)— Criminal Pbosecvtion 
— SUFWciENCY of Evidence. 

In a prosecution for conjoint robbery, the 
evidence is heJd sutBc-ient to support the verdict 
and jiidsmpnt, and that no reversible error was 
committed on the trial. 

fEH. Note. — For other cases, see Robbery, 
Cent Dig. {§ 32-36; Dec. Dig. i 24.*] 

2. Indictment and Infobuation (S llO*)— 
Accusation — Foixowing Lanouaob or 
Statute. 

Where the statute states the elements of a 
crime, it is generally sufficient, either in an in- 
dictment or information, to charge such crime 
in the language of the statute. 

[Ed. Note.— For other cases, see Indictment 
and Information, Cent Dig. || 280-294; Dec. 
Dig. s no.*] 

3. Criminal Law <f 1151*)— -WBrr of EhROB 
—Discretion of Tbial Court— Continu- 
ance. 

The refusal of a continuance in a criminal 
case, api>Ued for on grounds not enumerated in 
the statute, is a matter within the discretion 
of the trial court; and nothing but an abuse 
of this discretion will warrant the appellate 
court in interfering with the judgment 

[Ed. Note. — For other cases, see Criminal 
Xaw, Cent Dig. §§ 3W5-3049; Dec. Dig. S 
11.51.*] 

4. Robbebt (I 23*)— Evidence— Complaint 
by Victim. 

In a prosecution for conjoint robbery, a 
witness for the state was permitted to testify 
that immediately after the allcRed robbery th-j 
victim complained to him that he had been 
robbed by the defendant, without testifying as 
to the particulars of his statement 

(Ed. Note. — For other cases, see Robbery, 
Cent Dig. {§ 29-31 ; Dec. Dig. § 23.*] 
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(Aiiitional ByTleCbtU hv Editorial BtaHi) 

5. ROBBEBT (I 23*)— I>VIDENCB->Al>inSSIBII.- 

rry. 

In a prosecution for robbery, committed 
between 1 and 3 o'clock, a question to a wit- 
ness as to the condition of the victim of the 
robl>ery, as to being drunk or sober, when he 
returned to his place "along towards dark," is 
not competent 

[Ed. Note. — For other cases, see Robbery, 
Cent Dig. H 2»-31; Dec. Dig. % 23.*] 

6. CsiMiNAL Ijaw (I 670*)— Reception of 
Evidence — Otfeb. 

When objections to a question to a witness 
are sustained, if it is intended to reserve the 
question as to the competency of the testimony 
for review, an offer of what the testimony 
would have been must be made. 

[Ed. Note. — For other cases, see Criminal 
r-aw. Cent Dig. %% 1593-1506; Dec. Dig. g 
670.*J 

7. Witnesses {% 388*)— Impeachment— Ad- 
MlssiBiLiTT or Evidence. 

The exclusion of impeaching testimony as 
to statements of a witness was proper, where 
no foundation was laid therefor by asking the 
witness as to the statements. 

[Bd. Note. — For other cases, see Witnesses, 
Cent. Dig. H 1233-^1242, 1246; Dec. Dig. § 
388.*] 

& Cbiminai. IiAW (I 814*)— Tbiai^Inbtbuc- 

TI0N8— FuGHT OP Accused. 

An instruction that, if the arrest and 
transportation of defendant was without au- 
thority, he had a Fight to escape, and that cir- 
cumstance should not be taken against him, 
was properly refused, where defendant's ex- 
planation of the reason for bit attempt to es- 
cape was hi* dielik* for the officer who bad 
arrested him. 

[Ed. Note. — For other cases, see Criminal 
lAW. Cent Dig. SJ 1821. 18.S3. 1839. 1860, 
186^ 1883, 1890, 1924, 1979-1985, 1987 ; Dec. 
Dig. § 814.*] 

9. Cbiminal Law (| 668%,*)— TbiaI/— Pbelim- 
INABT Proceedings — PssvENTiNa Ihtkb- 
viEw WITH Counsel. 

The refusal to permit defendant's counsel 
to Interview an imprisoned witness, except in 
the sherifTs presence, is not ground for rever- 
sal of a conviction. 

■ [Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. | 1676; Dec. Dig. { 600%.*] 

10. Indictment and Information (| 180*) — 

VABIANCE— DE.SIONATION OF ACCUSED. 

The contention that there was a fatal va- 
riance between the information, alleging that 
the robbery was committed by defendant and a 
person unknown, and the evidence is not sus- 
tained, where the complaining witness referred 
to the third party as the "stranKer" throughout 
the testimony, and no evidence is adduced that 
his name was known at the time of filing the 
information. 

[Ed. Note.— For other cases, see Indictment 
and Information, Cent Dig. §§ 551-656; Dec. 
Dig. { 180.*1 

Appeal from District Court, Muskogee 
Count r; R. (.'. Allen, Judge. 

Pat Roblnison was convicted of rcybbery, 
and appeals. Affirmed. 

The plaintiff in error. Pat Robinson, here- 
inafter referred to as the defendant, was, 
by information, charged with the crime of 
conjoint robbery, committed upon Roland 
Wallace, in Muskogee county, on the 24th 
day of November, 1910. The Information 



was filed in the district cou't of Muskogee 
county on the 24th day of April, 1911. May 
IStb the defendant filed a demurrer t» ttie 
information, wbicb was overruled. There- 
upon the defendant filed an application for 
continuance, whlcb was overruled, and tbe 
case was called for trial, and on the same 
day the jury returned a verdict of guilty and 
asses.sed his punishment at five years in the 
state prison. Motion for new trial was duly 
filed, and on May 23d, said motion was over- 
ruled, and judgment and sentence was ren- 
dered and entered in accordance with tbe ver- 
dict To reverse the Judgment, an appeal 
by case-made was perfected. 

A brief statement of the testimony la as 
follows: 

Roland Wallace testiQed that he first met 
the defendant at Robinson's meat market, in 
Briartown, on the evening of November 23d. 
and while there he bad his money, three 
$10 bills and two $5 bills in his hand, in the 
presence of the defendant; and tbe nest 
day about 9 o'clock, while he was at work 
picking cotton on Mr. P.eshears' farm, about 
one mile from Briartown, Porter Starr, the 
defendant, and a stranger approached him In 
the field and demanded some whls>ky, which 
they claimed he had taken. Upon his deny- 
ing it, the defendant said : "You have got to 
come and go with us and straighten this 
up; we have got to have our whisky." Wal- 
lace went to Briartown with these parties. 
Arriring there, they were informed that Pin- 
is Kaysinger, the man that said that Wal- 
lace had taken the whisky, had gone out In- 
to tbe country. The defendant said that 
they would follow lilm In Henry Starr's wag- 
on. They all got Into the wagon and drove 
out about a mile and a half to a point near 
the Briartown cemetery; here Wallace said 
he would go no further and got out of tbe 
wagon, also the defendant and the stranger; 
and they insisted that Wallace take a drink 
of whisky, and when Wallace turned the 
bottle up to take' his drink the defendant 
and the stranpter, with open knives held 
against his side, demanded that he either 
pay them or dig up the whisky. Wallace 
told them be did not have the whisky, and 
they told him to throw down his pocketbook. 
They took the money, and the defendant told 
Wallace "to get to hell out of there"; that 
he could feel the points of the knives when 
he threw down the purse; that it contained 
?40 In greenbacks and some silver; that 
this money was taken by force; that he re- 
turned to Briartown and complained of tbe 
robbery. 

E. V. Beshears testified: That he lived 
about a mile southeast of Briartown. Ro- 
land Wallace was working for him November 
21th. About 9 o'clock Pat Robinson and twc 
other fellows came there, and he beard the 
defendant say: "Come on; you hare got the 
grip of whisky, and must go and fix It up." 
That Wallace said something about not 
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wanting to go, and then they all went off 
together. 

H. M. IHckering testified he was a brother- 
in-law of Beshears, and was picking cotton 
for him that day. His testimony as to what 
occurred in the field Is substantially the same 
as Mr. Beshears. 

Sam Robinson testified: That he had a 
store at Briartown. Saw Wallace have three 
$10 bills in his hand. That the defendant 
and a stranger were present In his store at 
the time. That aboiit 3 o'clock In the after- 
noon on the day on which the robbery occur- 
red Wallace returned and complained of 
having been robbed by the defendant That 
they left hla store about 10 o'clock that 
morning. 

Oscar Goodwin testified that he saw Ro- 
land Wallace in Briartown on the night of 
November 23d; that he had a roll of money 
with a $10 bUl on the outside, in the store 
there, and the defendant was present at the 
time. 

Finis Kayslnger, as a witness, denied 
that he ever told the defendant or his ac- 
complice that Roland Wallace had taken 
their whisky. 

The testimony in behalf of the defendant 
Is aobstantially as follows: 

Henry Starr testified: That he met Wal- 
lace and the defendant in Briartown, and 
they were having a dispute about some whis- 
ky that Wallace claimed that one Ike Stan- 
ford had taken, and they started out In bis 
wagon to see him. They met Stanford, and 
took two pints of whisky away from him. 
On their way back they stopped by the road- 
side and sat down and they all commenced 
to play cards. After playing a while, Wal- 
lace said that be would not play them all; 
that he would play any one of them single- 
handed, and Ed Ward was chosen to play him. 
That after a while the game broke up in a 
row. That Wallace had lost his money. 
That the money was not taken from him by 
force, or by the drawing of knives by the 
defendant and Ward. 

The defendant, testifying on his own be- 
half, stated: That he had lost some whis- 
ky, and Wallace had been accused of tak- 
ing it, and that they started with him to 
find Ike Stanford to settle the dispute; Wal- 
lace irnving laid it on him. That they stop- 
ped by the roadside and began to play cards. 
They were all drinkiqg. Wallace said that 
he would not play them all, so Ekl Ward 
was chosen to play him. The game broke 
ap In a row; Wallace claiming that he was 
cheated, and that Ward had taken his mon- 
ey. He denied robbing Wallace, or that he 
had a knife or gun at the time. On cross- 
examination he admitted that he was arrest- 
ed in Qaint<»i about ten days later, and that 
he escaped from the ofiicer by Jumping out 
of a car window, while the train was run- 
ning; also that he had been convicted of 
bnrglary and served a term of two years. 

The record shows that Porter Starr, called 



AS a witness on behalf of the defendant, 
having been first duly sworn and called as a 
witness, refused to testify. 

Wallace Wilkinson, of McAlester, for 
plaintiff in error. Ohas. West, Atty. Gen., 
Smith G. Matson, Asst. Atty. Gen., and Jos. 
L,. Hull, Sp. Asst Atty. Oen., for ttie State. 

DOYLB, J. (after stating the facts as 
above). [1,2] It is contended, first: "That 
the court erred in overruling the defendant's 
dennirrer." The learned counsel, in his 
brief, says: "The objection to the informa- 
tion is, first, that it fails to state how, or by 
what means or force, the plaintiff in error 
put the said Roland Wallace In fear, or 
whether or not the said Roland Wallace 
Was in fear at the time of the seizing of his 
money ; and, second, that the money was not 
described." The objection is not well taken. 
The Information charges that the defendant, 
acting conjointly with a person unknown, did 
feloniously, by use of force, and by putting 
In fear, without the consent and against the 
will, seize and take from the person and im- 
mediate possession of the said Roland Wal- 
lace $41, good and lawful money of the 
United States. The information follows 
closely the language of the statute, and we 
have no doubt whatever of Its BuflSciency. ' 

[S] It la next contended that the court erred 
in overruling the application for continuance. 
The affidavit for continuance sets forth that 
the defendant is informed and believes that 
if John MaidweU was present he would tes- 
tify that he let Roland Wallace have three 
$1 bills on or Just before the day of the 
alleged robbery; that if Henry Davis was 
present he wonld testify that he passed along 
where the defendant, Ed Ward, and Roland 
Wallace w«e playing cards on that day; 
that if West Shaw was present he would tes- 
tify that he saw Ed Ward with three $1 
bills, sudi as the defendant contends that 
said Ed Ward won from Roland Wallace, im- 
mediately after said game of cards was 
played; that these witnesses lived near 
Briartown, in Muskogee county. 

As a farther ground, the affidavit states 
that "the defendant contends that Ed Ward 
and this defendant and the prosecuting wit- 
ness, Roland Wallace, were in a poker game 
on that day, near Briartown, and that E}d 
Ward won all of the money that Roland 
Wallace had, which was three $1 bills and 
50 cents in silver, and that no robbery oc- 
curred at said time, and that said Roland 
Wallace was not robbed. Defendant fur* 
ther says that Ed Ward cannot be foand in 
the state of Oklahoma ; that Porter Starr ia 
In Jail, charged with robbery; that the said 
Starr has Indicated that he desires to go on 
the witness stand and testify in behalf of 
this defendant, but that the sheriO of this 
county refuses to permit the attorney for 
the defendant to see and talk with the said 
Porter Starr; that on the 6th day of May 
^811, the .sherds of this county caused tba 
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defendant' to be arrested upon a charge of 
murder, committed In this county, on the 
4th day of May, 1»11, at Old Starr Village, 
at the home of Bob Davis, that the defend- 
ant is now being wrongfully held upon said 
charge, and has been refused a preliminary 
examination; that he Is charged with mur- 
dering Jim Work at the above-named place, 
and that on the same day, and at the time 
the said Jim Work was killed, the defend- 
ant was at Whltefleld, about 10 miles from 
where Work was killed; that there exists 
a great deal of prejudice in the county ot 
Muskogee against this defendant on the ac- 
count of his being charged with the killing 
of the said Jim Work, who was a deputy 
sheriff, and that said prejudice will l>e to 
the detriment of this defendant in his trial 
in this case; that if this case is continued 
until after he has a preliminary hearing in 
the charge of murder against blm, then be 
will be able to prove by many witnesses that 
be was not present, and did not kill said 
officer, Jim Work ; and that on that account 
this cause ought to be continued." 

The rule is well settled that the refusal of 
a continuance in a criminal case, particularly 
for reasons not enumerated in the statute. Is 
largely a matter within the discretion of 
the trial court; and nothing but the abuse 
of this discretion will warrant the appellate 
court in interfering vrlth the Judgment. We 
think the application for a continuance was 
properly refused. 

[4] Several assignments are based on rul- 
ings of the court on the admission and ex- 
clusion of testimony. Error is claimed upon 
the admission of certain testimony given by 
the state's witness Sam Robinson, to the 
effect that Roland Wallace had complained 
to liim that he bad been robbed by the de- 
fendant The objection is based upon the 
ground that the alleged statement w^as made 
out of the presence of the defendant, and 
that it was not a part of the res gestee. 
The state's evidence was that the roWjery 
occurred about three-quarters of a mile from 
town, and that Wallace immediately pro- 
ceeded to town, and as soon as he arrived 
there complained of the robbery. We think, 
upon this state of facts, the evidence was ad- 
missible. "Statements made by the owner 
or possessor of goods after an alleged rob- 
bery or larceny of them may be affected by 
Several principles: (1) The failure of the 
person to make complaint would be conduct 
indicating a nonbelief in the genuine occur- 
rence of the injury charged, and would 
seem to be clearly admissible against him. 
Accordingly, to repel in advance this infer- 
ence, it would be proper to show for the 
prosecution, as in a charge of rape, that the 
person was not silent, but did in fact com- 
plain with reasonable promptness. Upon 
tills principle, however, as in the case of 
rape, only the fact of the complaint, and 
not the details of the statement, would t>e 
admissible. ♦ • ♦ (3) On ths theory of 



the exception to the hearsay rule for spon- 
taneous exclamations (or res gestae state- 
ments), it would seem that, after some evi- 
dence of the robbery or larceny liad been 
offered, the details of complaints or outcries 
made shortly after the robbery should be re- 
ceivable." 2 Wigmore on Evidence, S 1142. 
And see 3 Wigmore on Evidence, f 1762; 
People V. Wallin, 55 Mich. 45)7, 22 N. W. 15; 
People V. Murphy, 56 Mich. 546, 23 N. W. 
215 ; State v. Horan, 32 Minn. 394, 20 N. W. 
005, 50 Am. Rep. 583; State v. Ripley, 32 
Wash. 182, 72 Pac. 1036; Lampkin v. State, 
87 Ga. 516, 13 S. E. 523. 

[{] It is next insisted that the court erred 
in sustaining the objection to a question ask- 
ed the witness Beshears, who testified that 
Roland Wallace returned to his place along 
towards dark on the day the robbery was 
committed. Witness was then asked: "What 
was his condition as to being drunk or so- 
ber?" Objection was made and sustained. 
The proof shows that the robbery was com- 
mitied between 1 and 3 o'clock; hence evi- 
dence of tlie victim's intoxication "along to- 
wards dark" would clearly not be competent 

[6] Sam Robinson, to whom witness made 
complaint of the robbery Immediately upon 
his return to Briartown, was not asked any- 
thing as to Wallace's condition then. No of- 
fer was made to show what Besliears' answer 
would have l)een to the question objected to. 
When objections to a question are sustained, 
if it is intended to reserve the question as to 
the competency of the testimony sought to be 
Introduced for review upon appeal, an offer 
of what the testimony of the witness would 
have been, had he been permitted to answer, 
must be made. 

[7] Several impeaching questions were ask- 
ed and objections sustained. The rulings of 
the court were correct, for the reason that 
there was no foundation whatever laid for 
such impeaching testimony. Wallace, as a 
witness, was never asked as to the statements 
referred to. This was a necessary prereq- 
uisite to the admission of such evidence. • 2 
Wigmore on Evidence, §S 1019, 1025, et seq. 
Several other objections of this character are 
urged, but they are all -without merit. 

[8] The eleventh assignment of error to 
that the court erred in refusing to give to 
the Jury requested instruction No. 1, which 
instruction is to the effect that. If the ar- 
rest and transporting of the defendant from 
Quinton to MuKkogec was without authority 
of law, then the defendant had a right to 
escape, if he could, and that circumstance 
should not be taken agtilnst him. 

The record shows that he was arrested up- 
on the direction, by telegram, of the sheriff 
of Muskogee county, who had a warrant for 
his arrest. However, a sufficient reason for 
its refusal is shown by the defendant's tes- 
timony, in respect to ills escape, as follows: 
"Q. Why did you get away from him? A. 
Because we had bad lots of trouble, and I 
didn't want to go with bim. Q. Resented 
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being arrested by a man you didn't like? A. 
Yes, sir. Q. You didn't like the officer that 
had you arrested? A. No, sir; I did not like 
him. Q. And you disliked him so much that 
you Jumped out of the window of a moving 
train to get away from him? A. Yes, sir." 

The reason why evidence of flight or an 
escape, after the commission of a crime, is 
admitted in evidence is, as has often been 
said, based u]x>n observations of human con- 
duct summed up In the saying that the "wick- 
ed flee when no man pursueth." In other 
words, the fact of the escape Is evidence of 
a consciousness of guilt Of course, the pre- 
sumption may be rebutted by evidence ex- 
plaining the defendant's reason for the es- 
cape. Then It is for the Jury to decide 
whether It was due to a consciousness of 
^gullt, or to the reasons given by him. 1 
W'lgmore on Evidence, § 276. 

In this case the defendant gave as his 
reason for the escape his resentment at 
being arrested by an officer he did not Hke. 
Nowhere did he say he fled from the officer's 
custody because the arrest was Illegal. 
Whether or not the arrest was In fact Illegal 
Is iuiniaterlal in this case. The question 
was. What were the motives which Influenced 
the defendant In making his escape? Was It 
consciousness of guilt, or resentment at be- 
ing arrested by an officer he did not like? 
It Is evident from the record In this case 
that the defendant's dislike for officers of 
the law was not confined to the dhe who first 
apprehended him In this case. The court 
very properly refused the instruction. 

[I] Error Is also assigned upon the refusal 
to permit the defendant's counsel to Inter- 
view Porter Starr, an Imprisoned witness, 
except in the sherlfCs presence. No authori- 
ty Is dted to support this assignment. In 
support of the ruling of the court is cited 
the case of Rex v. Siuimonds, 7 C. & P. 176, 
32 E. O. L. 659. We think the court's rul- 
ing was correct. 

[101 Finally, it is contended that there was 
a fatal variance between the allegations of 
the information and the evidence in this: 
That the information alleges that the rob- 
bery was committed by the defendant and a 
person unknown, citing the case of Moss v. 
State, 4 OkL Cr. 247, 111 Pae. 950. This 
contention is not supported by the record, 
which shows that the complaining witness 
referred to such party as "the stranger" 
throughout all bis testimony. In the Moss 
Case It i» said: "If there was no evidence 
adduced by either side tending to show that 
the name was known at the time of the filing- 
of the information, the presumption of the 
verity ot the allegation becomes conclusive 
upon the court and the jury." 

The other errors assigned have not been 
presented in the brief, and they do not seem 
to merit consideration. 

Having fully considered the assignments 
discussed by counsel, our conclusion is that 



the defendant bad a fair and impartial trial, 
and has nothing to complain of at the hands 
of the court or the Jury. 

The Judgment is therefore affirmed; man- 
date to issue forthwith. 

ARMSTRONG, P. J., and E'CRMAN, J., 
concur. 



MATTHEWS r. STATE. 

(Criminal Court of Appeals of Oklahoma. 
Feb. 22, 1913.) 

(8yllabu« by the Court.) ■ 

1. CarinNAi. Law (| 784*)— Triai^-Instruo- 

TIONS— CJiaCUMSTANTIAI. Evj[DENO£. 

Where a case depends on circumstantial 
evidence alone, the court should instruct the 
jury that they should acquit the defendant, un- 
less the circuiDBtances proven are of such a 
conclusive character as to exclude every other 
reasonable hypothesis save that of the defend- 
tant't guilt. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. |S 1883-1888, 1922, 1960; 
r>ec. Dig. i 784.*] 

2. EQT7AL JUSTICIC TO AlX. 

The accident of birth and the artificial 
distinctions of society are not recognized by 
the law, and this court cannot consider any 
man's wealth or social position, or look at the 
color of his skin, bot must dispense the same 
even-handed and exact justice to all alike. 

3. Larceny (S 55*)— Evidence— Sditficiency. 

For circumstances held not to be sufficient 
to sustain a verdict of grand larceny, see opin- 
ion. 

[EM. Note.— For other cases, see Larceny, 
Cent. Dig. §1 152, 164, 165, 167-169; Dec. Dig. 

Appeal from District Court, Logan County ; 
A. H. Huston, Judge. 

Willie Matthews and another were convict- 
ed of grand larceny and their punishment as- 
sessed at confinement In the penitentiary for 
five years, and defendant Willie Matthews 
appeals. Reversed and remanded. 

McGuire & Smith, of Guthrie, for appel- 
lant. Smith C. Matson and Joseph In. UuU, 
Asst. Attys. Gen., for the State. 

FURMAN, J. [1] This is a case depending 
entirely upon circumstantial evidence. The 
court did not give an instruction with refer- 
ence to circumstantial evidence, neither was 
such an instruction requested by counsel for 
appellant. We tiiink that an instruction up- 
on circumstantial evidence should have been 
given. But as no exception was reserved to 
the action of the trial court in failing to give 
such an instruction, we cannot reverse the 
conviction upon this ground. But upon an ex- 
amination of the entire testimony we are not 
satisfied that the circumstances proven are 
of such a conclusive character as to exclude 
every other reasonable hypothesis save that 
of the guilt of appellant. The only question 
seriously insisted upon in the brief of counsel 
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tor appellant is tbat the, verdict Is contrary 
to the evidence. 

[2] Appellant Is only a poor, trlendless, 
negro boy, but under tbe law It Is our sworn 
duty to give and apply to bis case tbe same 
careful consideration and tbe same legal 
principles wbich we would extend to tbe 
case of any otber citizen of Oklahoma. The 
accident of birth and the artiflcial distinc- 
tions created by wealth and society are not 
recognized by the law. The law places aU 
human beings upon a footing of equality be- 
fore this court All are traveling upon the 
same common level of time to that undiscov- 
ered country where all must stand upon the 
same common level of Justice before the 
Oreat Judge of the quick and of the dead. 
This court therefore has neither the desire 
nor the moral or legal right to consider any 
man's social condition, wealth, race, or na- 
tionality or to look at tbe color of his skin. 
The rich, the influential, and the strong can 
be depended upon to take care of and protect 
themselves. It is the weak, the poor, and 
the humble who need the strong arm of the 
law for their defense. The decisions of 
courts should be based upon right, and not 
upon might. It is true that the jury in the 
first instance are the exclusive Judges of the 
credibility of the witnesses, but their action, 
even in this respect, is subject to review up- 
on ai^>eal, and this court upon appeal should 
always consider as to whether or not there 
is a legitimate basis for the conclusion at 
which a Jury has arrived. In this case, even 
if all of the circumstances, testified to by the 
witnesses for the state are true, the court 
must consider as to whether or not these cir- 
cumstances are of such a conclusive char- 
acter as to exclude every other reasonable 
hypothesis save that of the guilt of appel- 
lant. We see no reason why we should not 
accept as true everything testified to by the 
witnesses for the state, but we are of the 
opinion that the circumstances of this case 
are by no means conclusive as to the guilt 
of appellant. There is no direct evidence of 
appellant's guilt. The strongest circumstance 
against him is that when he was arrested in 
company with his codefendant, Miles, and 
charged with the commission of this offense, 
he made some untrue and contradictory state- 
ments. In fact, had it not been for this, we 
are satisfied he would have been acquitted. 
We think that Miles, his codefendant, was 
properly convicted. But we do not think It 
would be Just to send this boy to the peni- 
tentiary because he was found in company 
with Miles, and that some of his statements 
were found to be untruthful. 

[3] Appellant was tried for grand larceny 
and not for lying. He deserved a good whip- 
ping for lying, but a lie, unless told under 
oath, is not a penitentiary ofllense. It is true 
that where a person charged with an oftense 
resorts to false statements, this is highly 
calculated to arouse suspicion, and may, in 
connection with other circumstances, Justify 



a Jury in finding him guilty. The fact that 
a man has lied about a matter is always a 
circumstance against him, to be considered in 
connection with all of the other facts and 
circumstances of the case. In the case be- 
fore us we have an ignorant negro boy who Is 
not shown to have had any previous connec- 
tion with this matter, found in company with 
a thief who had Just given him one of the 
stolen bills to have it changed at a store. 
When they were arrested together and con- 
fronted by the oflicers, appellant became 
frightened, and did not tell the truth in ail 
that he said. That he did act wrong we 
freely concede. Even the wisest and best men 
come far short of perfection. It will not do 
to Judge any man by an angelic standard. 
If so, none, no not one, could escape. Courts 
and Juries should make due allowances for 
the weakness and frailties of human nature, 
and should always consider the evidence In 
a case in connection with the intelligence 
and condition of the defendant There should 
be no hesitation as to the infliction of punish- 
ment when a defendant is clearly proven 
guilty, no matter who he may be, but in de- 
termining as to whether a defendant is guilty 
great care should be exercised, The poorer, 
more friendless, and ignorant the defendant, 
the greater the care should be to see that no 
unfairness is done him. i 

If we will read the twelfth chapter of 
Genesis we will find that Abram, the father 
of the faithful, and who was called "The 
friend of God," when he became frightened 
not only told a He himself, but commanded 
his wife to do the same thing. Tbe account 
given in the Bible of this matter is as fol- 
lows: 

"11. And it came to pass, when he was 
come near to enter into Egypt that he said 
unto Sarai his wife. Behold now, I know 
that thou art a fair woman to look upon: 

"12. Therefore it shall come to pass, when 
the Egyptians shall see thee, that they shall 
say. This is his wife: and they will kill me^ 
but they will save thee alive. 

"13. Say, I pray thee» thou art my sister: 
that it may be well with me for thy sak«; 
and my soul shall live because of thee. 

"14. And it came to pass, that when Alwaun 
was come into Egypt the Egyptians beheld 
the woman that she was very fair. 

"15. The princess also of Pharaoh saw her, 
and commended her before Pharaoh: and the 
woman was taken into Pharaoh's house. 

"16. And he entreated Abram well for her 
sake: and he had sheep, and oxen, and he- 
as^s, and men-servants, and maid-servants, 
and she-asses, and camels. 

"17. And the Lord plagued Pharaoh and 
his house with great plagues because of 
Saral, Abram's wife. 

"18. And Pharaoh called Abram, and said. 
What is this that thou hast done unto me? 
why didst thou not tell me that she was thy 
wife? 

"19. Why saidst thou, She is my sister: 
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80 I mlgbt liATe tak«ii her to me to wlfb: 
now therefore behold thy wUe, take her, and 
go thy way. 

"20. And Pharaoh commanded hte men 
ooncemtng him: and they sient him away, 
and his wife, and all that he had." 

See Genesis, chapter 12, eleventh to twen- 
tieth verses. 

Abram acted In a Tondb more reprehensible 
manner than this appellant did. This shows 
conclusively that fright, as wen as guilt. Is 
often the cause of falsehood. We think this 
Is a reasonable explanation of all of the clr- 
cmnstances In evidence atralnst appellant 
Of course If It had been shown that appel- 
lant had been acting In connection with his 
codefendant. Miles, prior to the time the 
false statements were mad^ this explanation 
would not be reasonable, and the false state- 
ments made in connection with the other 
flicts might have sustained the verdict 

The fact that appellant has no Influential 
friends Interested In his behalf, and that It 
wIU make no dlfTerence to the community as 
to whether or not this negro boy is sent to 
the penitentiary, does not In the least appeal 
to m. There Is a question of moral and legal 
right involved which we cannot Ignore. We 
therefore feel It to bo our duty to set aside 
this verdict ao far as appellant is concerned 
and grant him a new trial. 

The judgment of the lower court is there- 
fore reversed, and the cause remanded. 

ABMSraONQ, P. J., and DOXIiB, i^ con- 
car. 



(SS OM. 454) 

SHAWXFE 0.\S & RT.FmiTC CO. v. COE- 

PORATION COMMISSION 6F 

OKLAHOMA 

(Supreme Court of Oklahoma. Feb. 11, 1913.) 
(ByXUhut hy M« 0«wri.) 

Qui (I 14«)— StJTFLT TO PbiVAT* OoNSCXBBS 

— Rbouiation or Chaboes. 

Section 18, art 9, al the Constitation does 
not confer upon ttie Corporation Commissiun 
Jorisdtction and power to prescribe the rates 
and charge* for lervice to be rendered by a gas 
company furnishing gas within' the limits of a 
city DDder franchise from the eity, and that 
too, whether the city has authority conferred 
upon it by Comp. Lews 1900, i 693, to regu- 
hlte the charges therefor or not Neither is 
snch inrisdiction conferred by Comp. Laws of 
1000, f 8812. 

(Ed. NotOi^For other oases, see 6aa, Cent 
Dig. H 10, 11; Dec. Dig. f 14.*] 

Application by the Shawnee Gas ft saectric 
Oompany against the Corporation Commis- 
■lon of Oklahoma for writ of prohibition. 
Writ granted. 

Blynn, Chambers, Lowe ft Richardson, of 
Oklahoma City, and Edward Howell, of 
Shawnee^ for petitioner. Chas. West, C^s. 
L. Moore, and E. C. Patton, all of Oklahoma 
ttty. for defendant 



TORNER, X This la an apifllcatlon' for *' 
writ of prohibition. From the petition and 
return thereto it appears that on September 
28, 1906, the Shawnee Gas ft Electric Oompa- 
ny was granted a franchise by the city of 
Shawnee, for a period of 21 years, to furnish 
natural gas to the dty and its inhabitants 
at a rate fixed by the city of not to exceed 
35 cents per thousand cubic feet with a 
minimum monthly charge of 60 cents; that 
said franchise was accepted, and the com- 
pany proceeded to lay its mains, build it9 
plant, and avail Itself of the privileges grant- 
ed by the franchise, which it did at rates not 
exceeding the rates therein provided, con- 
fining Its business under the charter to with- 
in the limits of said city; that thereafter 
came Shawnee City Waterworks and persons 
resident in the city and customers of peti- 
tioner, Shawnee Gas ft Electric Company, and 
filed their several complaints with the Cor- 
poration Commission, representing thereto 
that the charges made by petitioner for nat- 
ural gas Were excessive, and asked the Com- 
mission to compel said company to reduce 
its rates and fix the price to be charged by 
said company at not to exceed 85 cents per 
thousand cubic feet, which the Commission 
did, on December 13, 1910, after hearing duly 
had, and Issued order No. 409, purporting to 
fix said rates within said city on a sched- 
ule lower than those fixed in said franchise, 
and at not exceeding 35 cents per thousand 
cubic feet, and when the Commission sought 
to execute the same, this proceeding was com- 
menced. 

It is contended by petitioner that said ori 
der is void as beyond the power of the Com- 
mission to make. This for the reason. It la 
urged, that petitioner Is a public service cor- 
poration; that the city had the governmental 
power to fix said rates, which It did. In sec- 
tion 2 of the charter, by legislative grant 
contained In Comp. Laws Okl. { 693, then, and 
conceded yet to be, In force, which reads: 
"The council may provide for, and regulate 
the lighting of the streets, the erection of 
lamp posts, and the coundl shall have the 
power to make contracts with, and authorize 
any person, company or association to erect 
gas or electric works in said city and give 
such person, company or association the priv- 
ilege of furnishing gas or electricity to light 
the streets, alleys and lanes of said city for 
any length of time, not exceeding twenty-one 
years. But no such grant shall be so con- 
ditioned as to prevent the council from grant- 
ing to other persons, or companies, or cor- 
porations, the right to use the streets for 
lighting purposes; all such grants shall be 
subject at all times to reasonable regulation 
by ordinance, as to the use of streets and 
prices to be paid for gas or light" And 
which having been thus conferred and exer- 
cised prior to the adoption of the Constitu- 
tion, the right thus fixed falls within the pro- 
tection of the pro\;lso in section 18, art 9 
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ttiereof. That petitioner ts a public serriee 
corporation is conceded, but wbether tbe 
dty at tbe time of the granting of the fran- 
chise relied on was vested, In virtue of sec- 
tion 693, supra, with power to fix said rate 
tt la unnecessary to decide, for the reason 
that whether it was or was not. If the Corpo- 
ration Commission was without power de- 
rived from constitutional grant to regulate 
petitioner's rates, the order complained of 
purporting so to do Is void for want of juris- 
diction, and this writ should run. 

This sends oa first to Ita general grant of 
power to fix rates and charges for serv- 
ices, which is found in section 18, art. 9, 
and which, so far as the same affects the 
question here involved, reads; "The Commis- 
sion shall have the power and authority and 
be charged with the duty of supervising, reg- 
ulating and controlling all transportation and 
transmission companies doing business in 
this state, in matters relating to the perform- 
ance of their public duties and their charges 
therefor and of correcting abuses and pre- 
venting unjust discrimination, and extortion 
by such companies ; and to tliat end the Com- 
mission shall, from time to time, prescribe 
and enforce against such companies. In the 
manner hereinafter, authorized, such rates, 
charges, classiflcatlons of traffic, and rules 
SAd regulations, and shall require them to 
establish and maintain all such public serv- 
ice, facilities, and conveniences as may be 
reasonable and just, which said rates, charg- 
es, classifications, rules, regulations and. re- 
quirements, the Commission may, from time 
to time alter or amend. • • • The au- 
thority o^ the Commission (subject to review 
on appeal as hereinafter provided)', to pre- 
scribe rates, charges and classifications of 
traffic, for transportation and transmission 
companies, shall, subject to regulation by 
law, be paramount; but its authority to pre- 
scribe any other mie, regulation or require- 
ment, for corporations or other persons, shall 
be subject to the superior authority of the 
Legislature to legislate thereon by general 
taws. Provided, however, that nothing in 
this section shall impair the rights which 
hare heretofore been or may hereafter be 
conferred by law upon the authority of any 
city, town or county to prescribe rules, reg- 
ulations, or rates of charges to be observed 
by any public service corporation in con- 
nection with any services performed by it 
under a municipal or county franchise grant- 
ed by such city, town or county, so far as 
such services may be wholly within the limit 
of the city, town, or county granting the 
franchise." When the granting clause, su- 
pra, of said section says, as it does, that the 
Commission shall have the power of "super- 
vising, regulating and controlling all trans- 
portation and transmission companies doing 
business in the state, in matters relating to 
the performance of their public duties and 
their charges therefor," it had no reference 
to gas companies and hence vested the Cor- 



poration Commission wltli no Jurisdiction 
over petitioner in the matter of regulating its 
rates, or for any other purpose. This for 
the reason that petitioner was neither a 
transportation or a transmission company 
within the definition of such companies laid 
down in article 9, i 34. No further grant of 
power Is made down to the proviso in said 
section ; the sole further iQtent down to that 
point being to make the power already grant- 
ed over those companies subject to something, 
which is done by adding that the power "to 
prescribe rates for transportation and trans- 
mission companies, shall, subject to regula- 
tion by law, be paramount but" that "its au- 
thority to prescribe any other rule, regula- 
tion or requirement for corporations or other 
persons [no such authority is granted here] 
shall be subject to the general authority of 
the Legislature to legislate thereon by gen- 
eral laws." So much for the enacting clause, 
comprehensively called its purview. With- 
in that purview nothing Is said indicating a 
grant of power to' the Corporation Commis- 
sion over any Icind of a public service cor- 
poration for any purpose, and hence peti- 
tioner, not being within the purview, was not 
intended to be included within its terms and 
placed within the jurisdiction of tlie Com- 
mission for any purpose. 

But next we come to the provisa 2 LouiiT 
South, on Stat Con. { 352, says: "The prop- 
er function of a proviso being to limit the 
language of the Legislature, it will not be 
deemed Intended from doubtful words to en- 
large or extend the act or the provision on 
which It Is engrafted. Where it follows and 
restricts an enacting clause generally In its 
scope and language, it Is to tie strictly con- 
strued and limited to objects fairly. within its 
terms"— citing authority. Now, If the intent 
of this proviso is to limit the preceding lan- 
guage under construction, which we have 
said has ' no application to petitioner, bow 
can it with reason be so construed as to in- 
clude petitioner within its terms? Why, rath- 
er. Is it not to be strictly construed, as 
required by the rule, supra, so as to exclude 
from the general oj>eration of the grant such 
corporations only as are fairly within its 
terms? Thus construed, the proviso could 
not exclude petitioner from the general op- 
eration of the grant contained in the enact- 
ing clause, for the reason that petitioner was 
not therein included. . In the volume last 
cited, at page 675, the author says that 
Story, J., "• • • said that he was led 
to the general rule of law which has always 
prevailed, and become consecrated as almost 
a maxim In the Interpretation of statdtes, 
tltat 'When the enacting clause Is genera) 
in Its language and objects, and a proviso 
is afterwards introduced, that proviso Is 
strictly construed, and takes no case out of 
the enacting clause which does not fall with- 
in Its terms.' " 

We are therefore of opinion that gas com- 
panies art not within the purview of the ea> 
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actmenta under coBstrnGtlon, but, aa to the 
flxing of their rates, were purposely left to 
be dealt wltb by the Legislature. In other 
words, all that part of the section within 
said proviso inhibits a construction of said 
section that wiU confer upon the Conuuisslon 
authority to fix rates for a gas company fur- 
nishing gas within the limits of a city under 
franchise from the city, and that, too, wheth- 
er the city has authority conferred upon it 
by Comp. Laws 1009, i 693, to regulate rates 
and charges therefor or not. This construc- 
tion does not leave this proviso without a 
subject on which to operate. For what of 
the numerous street railway and telephone 
lines, and perhaps other public service cor- 
porations, whose rates bad been fixed by 
similar franchises granted by the cities, 
towns, and counties throughout the state 
prior to the adoption of the Constltutlun? 
These, it would seem, fall within the protec- 
tion of the proviso, but not the petitioner 
company for the reasons stated. 

As to the remaining questions for deter- 
mination, we quote from an unpublished 
opinion of Bayes, J.: 

"Since said section 18 does not confer the 
power upon the Commission to regulate and 
prescribe the rate to be observed by gas 
companies and other public service corpora- 
tions, other than transportation and trans- 
mission companies, the Commission has no 
such authority, as Is contended in this case 
by the appellees, unless the same may be 
found in some other section of the Constitu- 
tion, or in some statute. Secti<m 18, art. 9, 
of the Constitution authorizes the Legisla- 
ture to confer upon the Commission addi- 
tional authority to that conferred by the 
ConstituUon itself. In the following lan- 
guage: The Commission may be vested 
with such additional powers, and charged 
with such other duties (not inconslRtent with 
this Constitution) as may be prescribed by 
law, in connection with the visitation, regu- 
lation, or control of coriwratlons, or with 
the prescribing and enforcing of rates and 
charges to be observed in the conduct of any 
business where the state has the right to pre- 
scribe the rates and charges In connection 
therewith. • • • ' But this section does 
not in Itself confer any additional power up- 
on the Commission relative to prescribing 
and regulating rates and charges for public 
service corporations. No other sections of 
the Constitution have been relied upon 'by 
appellees as conferring jurisdiction upon the 
Commission in this case, and we know of 
none that does so. 

"Appellees contend, however, that such Is 
the effect of section 8812, Comp. Laws 1009, 
which reads as follows: 'Whenever any 
business, by reason of Its nature, extent, or 
the existence of a virtual monopoly therein, 
is such that the public must use the same, 
or its service, or the consideration by it given 
or taken or offered, or the commodities 
130P.-9 



bought or sold herein are offered or taken by 
purchase or sale in such a manner as to 
make it of public consequence, or to affect 
the community at large as to supply, de- 
mand, or price or rate thereof, or said busi- 
ness is conducted in violation of the first 
section of this act, said business is a public 
business, and subject to be controlled by the 
state, by the Corporation Commission or by 
an action In any district court of the state, 
as to all of its practices, prices, rates and 
charges, and it is hereby declared to be the 
duty of any person, firm or corporation en- 
gaged in any public business to render its 
services and offer its commodities or either 
upon reasonable terms without discrimina- 
tion and adequately to needs of the public, 
considering the facilities of said business.' 
The foregoing statute constitutes section 13 
of an act of the First Legislature, approved 
June 10, 1908, entitled, 'An act to define a 
trust, monopoly, unlawful combination in re- 
straint of trade; to provide civil and crim- 
inal penalties and punislunent for violation 
thereof and damages thereby caused; to teg- 
olate such trusts and monopolies; to pro- 
mote free competition for all classes of busi- 
ness in the state; and declaring an emer- 
gency.' Sess. Laws, 1907-08, p. 750. Neither 
ttte foregoing section nor any other section 
of the act in specific terms confers upon the 
State Corporation Commission any jurisdic- 
tion over public service corporations. The 
general purpose and scope of the act is clear- 
ly and fully outlined in the title. Neither 
in the title nor in the body of the act Is any 
specific reference made to the regulation of 
rates and charges of public service corpora- 
tions. Section 1 makes acts, agreements, and 
contracts or combinations in the form of 
trust or in restraint of trade or commerce 
illegal. Section 2 makes it the dotf of the 
Attorney General, when he shall have suffi- 
cient evidence that the law relative to the 
establialiment and nmintatanoe of trusts and 
monopolies is being, or is about to be, vio- 
lated 'by any person, firm, corporation or as- 
sociation engaged in -any quasi public busi- 
ness or liaving a virtual monopoly of any 
commodity or business with the intention or 
effect of destroying competition or restrain- 
ing trade, contrary to the provisions of this 
act,' to file information in the Supreme 
Court, and by proceeding as against a nui- 
sance enjoin and restrain said combination 
or arrangement. Section 3 gives the parties 
who are injured in their business or prop- 
erty by reason of anything forbidden or de- 
clared unlawful by the act their remedy for 
damages. Section 4 makes the provisions of 
the act applicable to foreign corporations, 
and prescribes as a penalty for the violation 
thereof that upon order of the Cori>oratlon 
Commission or a competent court, after due 
notice and In due course of law, such cor- 
poration shall have its license to do business 
In the state revoked. Section 5 makes It un- 
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lawful for foreign corporations or associa- 
Oona engaged In the production, manufac- 
ture, distribution, or sale of any commodity 
of general use, or rendering any service to 
the public, to discriminate between any per- 
son, firm, or association. Section 6 prescrib- 
ed the penalty for the violation of the act 
Sections 7, 8, and 9 relate to procedure for 
the enforcement of the act Section 10 makes 
certain combinations of business unlawful, 
and section 11 prescribes a penalty for any 
corporation that shall own, hold, or control, 
in any manner whatever, the stock of any 
competitive corporation engaged in the same 
kind of business in or out of the state, in 
violation of the Constitution and laws of the 
state. Section 12 makes the property of any 
corporation of the state, or of any foreign 
corporation, liable for any fines, penalties, 
or costs asseraed against it for the violation 
of the laws of the state. In none of these 
sections Is there any attempt to confer upon 
the Corporation Commission Jurisdiction to 
prescribe rates and charges to be observed 
by any corporation. The sole provision in 
the act bearing upon this subject is to be 
found In the foregoing quoted section 13. 
This section provides that whenever a busi- 
ness shall have certain characteristics, it 
shall be a public business, and shall be sub- 
ject to the Jurisdiction of the Corporation 
Commission to regulate Its practices, rates, 
and prices; but It does not provide that all 
public business shall be subject in these re- 
spects to such Jurisdiction. * * • The 
first part of said section attempts to define 
tile class of business which the latter part of 
the section subjects to the Jurisdiction of the 
Corporation Commission and the district 
courts. It appears to us clear that what was 
Intended was to bring within the Jurisdic- 
tion of 'the Commission the regulation of 
charges and rates for services connected 
with those businesses that violate the act 
and are connected, not with business strictly 
of a public character, such as common car- 
riage, supply of water and gas, but with that 
class of business in wfadch the owners, with- 
out any Intent of public service, tiave placed 
their property in such a position that the 
public has an interest in its use. 

"The distinction between the class of 
business and its service Intended to be de- 
fined by and included in said section and 
the bu^ness and service of public corpora- 
tions is, we think, well made by Mr. Justice 
Brewer, who delivered the opinion of the 
court in Cotting v. Godard, 183 U. S. 79 [22 
Snp. Ct 30, 46 L. Ed. 92], in the following 
language: 'In the one [referring to property 
devoted to public service] the owner has in- 
tentionally devoted his property to the dis- 
charge of a pr:blic service. In the other, 
he has placed his property ip- wch a position 
that, willingly or unwll'losy, the public has 
acquired an Interest In Its use. In the one 
be deliberately undertakes to do that which 



Is a proper work for the state. In the other, 
in pursuit of merely private gain, he has 
placed his property in such a position that 
the public has become Interested in its use. 
In the one it may be said that he voluntari- 
ly accepts all the conditions of public serv- 
ice which attach to like service performed 
by the state itself; in the other, that he sub- 
mits to only those necessary Interferences 
and regulations which the public interest 
required.' It was this second class of busi- 
ness with which we think section IB was 
dealing and Intended to place under the Ju- 
risdiction of thA Corporation Commission 
and the district courts of Qxe state as to all 
practices, rates, and charges. If this section 
grants to the Corporation Commission power 
to prescribe prices, rates, and diarges to be 
charged by any public service corporation, 
it confers that power as to all public service 
corporations, for the language that Includes 
one Includes all, and no exception is made. 
The act confers, not only upon the Corpora- 
tion Commission Jurisdiction to prescribe 
rates and charges under the conditions there- 
in named, but confers also a like and con- 
current power upon the district courts of 
the state. But the power to prescribe and 
regulate rates and charges to be observed by 
some public service corporations, to wit, 
transportation and transmission companies, 
was conferred exclusively upon the Corpora- 
tion Commission by section 18, art 9, supra, 
which was not subject to be altered, amend- 
ed, or repealed until the second Monday In 
January, 1009. Section 35, art 9, Const 
It would therefore follow for this reason, If 
said section includes public service corpwa- 
tions. It would have to be declared In part 
at least unconstitutional. It would also have 
to be declared unconstitutional for a seconA 
reason. The function of prescribing a sched- 
ule of rates and charges to be'made by public 
service corporations in the future for serv- 
ices rendered by them to tiie public is a 
legislative function. Reagan et al. v. Farm- 
ers' Loan & Trust ^o. et al., 154 U. S. 362 
[14 Sup. Ot 1047, 38 li. Ed. 1014]; Interstate 
Commerce Commission v. Cincinnati, N. O. 
& T. K. Co., 167 U. S. 470 [17 Sup. Ct 896, 
42 L. Ed. 243]. 

"Section 1, art 4, of the Constitution pro- 
vides that all the powers of government of 
the state shall be divided Into three separate 
departments, and except as is provided In the 
Constitution, the legislative, executive, and 
Judicial departments of government shall be 
separate and distinct and neither shall ex- 
ercise the powers properly belonging to ei- 
ther of the others. The Constitution nowhere 
authorizes the district courts of the state 
to prescribe rates and charges to be observ- 
ed by public service corporations nor does It 
empower the Legislature to grant to said 
courts such Jurisdiction. If the section un- 
der consideration be construed to include 
public service corporations, it would, in part 
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at least, be void, because of its attempting 
to confer le^slative power upon the judicial 
department. It Is a well-settled rule of con- 
struction that where a statute is reasonably 
susceptible of two different constructions — 
one that will sustain its validity and one 
that will render It unconstitutional and void 
— the former is to be adopted." 

From all of which we conclude that none 
of the provisions, supra, confer upon the 
Ciorporation Conunission power to make the 
order, and for that reason the same is void. 
But believing as we do that in view of what 
we have said the Commission will make no 
further attempt to enforce the order, the 
writ will be withheld until the further order 
of the court 

▲11 the Justices concur. 



LONG T. SHEPARD. 

(Supreme Court of Oklahoma. Jan. 17, 1913. 

Behearing Denied Feb. 5, 1913.) 

(Sptlabu* iy the Court.) 

1. Pleading (U 129, 307, 310*)— Exhibito- 
Effsct. 

It is not good practice, unless so required 
by statute, to make a mere exhibit a part of tho 
petition. 

(a) It is better to make a direct statement of 
the facta in the order in which they occur; this 
being the orderly method a good pleader will ob- 
serve. 

(b) However, when an exhibit is made a part 
of the petition, although not required by stat- 
ute, and the other allegations in said petition, 
when taken in connection with the contents of 
tlie exhibit, state a cause of action, reference 
may be bad to such exhibit, in order to deter- 
mine whether a cause of action has been stated 
to such an extent as to withstand a general de- 
murrer. 

(c) Though an instrument may not be required 
by statute to be attached as an exhibit, yet if 
it ia attached as a part thereof, and its execu- 
tion is alleged in the petition, and its substance 
therein pleaded, so far as necessary and ap- 
plicable to the cause of action sued on, and its 
execution is not denied under oath on the trial, 
its execution will l>e talcen as admitted. 

[Ed. Note.— For other eases, see Pleading, 
Cent Dig. H 270-275, 930-934, 944, 946, 947; 
Dec. Dig. il 129, 307, 310.»] 

2. PlXADINO (I 346*) — MOTIONS-^UDGUBNT 
OM PLEADINO. 

When, under the allegations of the petition 
and the admissions in the answer, the plaintiff 
is entitled to judgment on tbe pleadings, it is 
error to deny a motion made for such purpose. 
[E!d. Note. — For other cases^ see Pleading, 
Cent Dig. i| 1055-1059 ; Dec. Dig. i 345.*] 

3. Pleading (§ 348*) — Motions— Jddgmknt 
ON Pleading. 

When, under the pleadings, it is averred 
tlmt L., by a clause in a deed executed prior 
to the Act April 26, 1906, c. 1876, $ 19, 34 
Stat 144, and before the restrictions were re- 
moved from the allotment of the grantor, where- 
in it was stipulated in said deed that said gran- 
tor agreed "to execute a good and suthcient deed 
of conveyance to said defendant for said eighty 
acres of land when his restrictions upon the 
power to alienate said land were removed," and 
said written contract is attached to tbe petition 
as a part thereof, and its execution is not de- 



nied, and it is further averred that after re- 
moval of restrictions said L. executed to S. a 
deed to said 80 acres of land, pursuant to said 
stipulation, said deed, as to said 80 acres of 
land, is void; and judgment, to that extent 
should have been entered on the pleadings, up- 
on motion, in favor of L. 

[Bd. Note.— For other cases, see Pleading, 
Cent Dig. S§ 1065, 1066; Dec. Dig. § 348.*] 

Error from District Court, Hughes Coun- 
ty; John Caruthers, Judge. 

Action by Daniel A. Long against John B. 
Shepard. Judgment for defendant, and 
plaintiff brings error. Reversed and re- 
manded with directions. 

C. Dale Wolfe and Wlllmott & Wllholt, all 
of WewoUa, for plaintiff in error. Rogers 
& Harris, of Wewoka, and Crump, Skinner 
& Bailey, of Holdenvllle, for defendant In 
error. 

WILLIAMS, J. This proceeding In error 
is to review a judgment of the lower court, 
wherein the plaintiff in error, Daniel A. 
Long, as plaintiff or complainant, filed a bill 
or petition against the defendant In error, 
John £}. Shepard, as defendant or respond- 
ent, praying for the cancellation of a deed 
to 120 acres of land, covering a part of the 
allotment of said plaintiff, on the ground (1) 
that the same was obtained by fraud, and 
(2) that it was executed and obtained In vio- 
lation of section 19 of the act of Congress 
of April 26, 1906, c. 1876, 34 U. S: Stat. 144, 
which Is as follows : "And every deed exe- 
cuted before, or for the making of which a 
contract or agreement was entered into he- 
fore the removal of restrictions, be, and the 
same is hereby, declared void." 

In the bill or petition filed by plaintiff on 
March 17, 1909, he alleges that he is a citi- 
zen of the Creek Nation, and, as such, had 
allotted to him said laud ; that on April 26, 
1905, being seised In fee simple of said tract 
of land, he executed and delivered a warran- 
ty deed (which he attached as an exhibit), 
covering 80 acres of said tract, to defendant, 
agreeing by the terms of said deed "to exe- 
cute a good and sufficient deed of conveyance 
to said defendant for .said eighty acres of 
land when his restrictions upon the power to 
alienate said land were removed," this be- 
ing prior to the date of the removal of 
his restrictions; that on August 1, 1907, 
said plaintiff e.'cecuted and delivered to said 
defendant another deed of conveyance for 
said 80 acres of land, the plaintiff renew- 
ing "the understanding and agreement that 
plaintiff would make, execute and deliver 
to defendant a good and valid deed of con- 
veyance for said eighty acres of land as 
formerly agreed;" that on August 9, 1907, 
he executed another deed to said defend- 
ant, covering said 80 acres of land and al- 
so the other 40 of said 120 acres, but tha 
same was done under false representations, 
such as constituted fraud, etc., and such as 



*ror otber cases see same topic and section NUMBER la Dae. Dig. * Am. Dig. Kej - 



J. Santa tt Kep'r Indexes ^ 

Digitized by' 



Rep'r Indexes j 



132 



130 PACIFIC REPORTER 



(OkL 



to avoid said conveyance as to said 40 acres 
of land. 

It Is further specifically averred In said 
bill as follows : "That before the removal of 
restrictions upon the alienation of any of the 
land descrit)ed and included in said deed, 
• • • the defendant made and entered in- 
to a contract and agreement with the plain- 
tiff for the making and execution of a deed 
to said 80 acres of land herein described as 
the east half of plaintifTs allotment, and in- 
cluded in said fraudulent deed of August 9, 
1907, as soon as the restrictions upon the 
alienation thereof were removed; that in 
pursuance of said contract and agreement, 
on the 9th day of August, 1907, the defend- 
ant procured and received from pialntlfT, 
and plaintiff made and executed to the de- 
fendant, a deed for said 80 acres of land, 
which deed Is absolutely void. That, should 
this court so require, this plaintiff hereby 
offers, and Is ready and willing, to do equity 
by making, executing, and delivering a good 
and valid deed to defendant for said 80 
acres of land according to the contract and 
agreement between the parties herein refer- 
red to, and hereby offers and tenders such 
deed; that defendant contracted and agreed 
to pay the sum of thirteen hundred dollars 
($1,300.00) to plaintiff for said 80 acres of 
land; that eight hundred and sixty dollars 
($860.00) thereof has been paid, and the sum 
of four hundred and forty dollars ($440.00) 
is the balance of the unpaid purchase 
price, which sum is due and wholly unpaid. 
Wherefore, plaintiff prays judgment for the 
cancellation of said deed of the 9th day of 
August, 1007; * • ♦ that the same be 
delivered up, canceled and declared null and 
void and of no effect, and that the record of 
said land In the office of the register of 
deeds be purged, cleared, and discharged of 
said fraudulent conveyance and deed ; but, 
If for any reason said deed cannot be can- 
celed, in its entirety, then that it be cancel- 
ed and be held null and void and of no ef- 
fect as to the additional 40 acres of land 
lierein descriijed as fraudulently procured 
and included In said void deed; that plain- 
tiff be adjudged to be the absolute owner In 
fee simple of said 40 acres of land, and that 
the defendant be required to deliver up 
possession of the same, with damages for 
the unlawful detention, use, and possession 
thereof in the amount of $3 per acre per 
annum from the Ist day of January, 1908, 
and for all damages for injury to said free^ 
hold or estate ; that, if plaintiff be required 
to reconvey said 80 acres of land to defend- 
ant, said plaintiff be given judgment against 
defendant In the sum of $440, with interest 
tiiereon at the rate of 6 per cent, per annum 
from the 9th day of August, 1907, until 
paid, and that the same, tosether with all 
damages for the use, possession, unlawful 
detention, and injury to said 40 acres of 
laud, atwve described, be declared a lien on 



said 80 acres of land ontll paid; for all 
costs of this action, and for all otb^r proper 
relief, both at law and in equity, which this 
plaintiff may be entitled to." 

Defendant answered by general denial and 
also averred: "That long prior to the 9tli 
of August, 1907, he had loaned and furnish- 
ed plaintiff large sums of money, and that 
plaintiff had agreed that when the restrio 
tions were off his land, and he could makb 
a good title, that he would convey to this 
defendant fee-simple title to bis surplus al- 
lotment in the Creek Nation; that on the 
9th day of August, 1907, said plaintiff, by 
his warranty deed of that date, conveyed to 
the defendant herein by his warranty deed; 
• • * that the plaintiff understood fully 
at the time of the execution of the deed that 
be was selling 120 acres of land, and that 
the consideration was on that date, or soon 
thereafter, paid in full; that the plaintiff, 
on the 9th day of August, 1907, and at all 
times thereafter, understood tliat he had 
sold 120 acres of his land, and made no 
complaint as to the transaction until al)out 
the time of the filing of this suit" Defend- 
ant's answer was not verified. 

The deed alleged to have been executed on 
the 1st day of August, 1907, was averred to 
be in the possession of defendant, and for 
that reason a copy was not attached. From 
the pleading It appears that the deed of Au- 
gust 9, 1907, was made by virtue of a written 
stipulation, contract, or agreement entered 
into before the removal of restrictions. 

Plaintiff moved for judgment on the plead- 
ings, which was denied. The court's action 
is now before this court for review. 

[1 ] It is not good practice to make a mere 
exhibit a part of the petition; It being 
better to make a direct statement of the 
facts in the order in which they occur. This 
is the orderly method which a good pleader 
will observe. Where, however, an exhibit 
is made a part of the petition, and the other 
allegations therein, taken in connection with 
tlie contents of such exihibit, state a cause 
of action, reference may foe had to such ex*' 
hibit for such purpose, as against a general 
demurrer. Whlteacre v. Nichols, 17 Okl. 
387, 87 Pac. 865; Grimes T..Cullison, 3 OkL 
268, 41 Pac. 355; Wey et al. v. Bank of 
Ilobart, 20 Okl. 313, 116 Pac. 943 ; Pefley v. 
Johnson, 30 Neb. 529, 46 N. W. 710; Emer- 
Ic V. Tams, 6 Cal. 156; Whitby v. Rowcll, 
82 Cal. 635, 23 Pac. 40, 382; Savings Bank 
of San Diego County v. Burns, 104 Cal. 473, 
38 Pac. 102; Hays et aL t. Dennis, 11 
Wash. 360, 39 Pac. 658. This ruling agrees 
with the lll)eral code procedure, wliich was 
devi.sed to do away with technical defenses. 

The question now arises as to whether 
an answer setting up a general denial Is suf- 
Dcicnt to put in issue the execution, as well 
ns the validity, of the deeds attached as 
oxliil;its to pluintifTs bill or petition, without 
said answer having been verified. 
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Eveiy pleading In a eonrt of record must 
be subscribed by tbe party or his attorney. 
Section 5647, Oomp. Laws of Okla. 1909; 
section 39S5, Stats, of Okla. Ter. 1893. In 
«U actions allegations of the execution of 
written instruments, and indorsements there- 
on of the existence of a corporation or part- 
nership, or of any appointment of authority, 
or the correctness of any account duly veri- 
fied by the affidavit of the party, his agent 
or attorney, shall be taken as true, unless 
the denial of the same be verified by the 
affidavit of the party, his agent or attorney. 
Section 6648, Comp. Laws of Okla. 1909; 
section 3986, Stats, of Okla. Ter. 1893. 

Though such instrument may not be re>- 
quired by the statute to be attached as an 
exhibit, yet, If execution Is alleged In the 
petition, and the substance of It stated there- 
in, so far as necessary and applicable to the 
cause of action, and its execution was not 
denied under oath on the trial. Its execution 
will be taken as admitted. 

[2, t] In this case the allegation of the 
Instruments, as to the deed, to wit, April 
26, 1905, Is made In the petition. The mat- 
ters relative to tbe clause therein contained, 
as to the agreement or stipulation to execute 
a good and sufficient deed of conveyance to 
said defendant for 80 acres of land when his 
restrictions opon his power to alienate said 
land were removed, are well pleaded in the 
petition. Likewise the allegation of tbe exe- 
cution of the deed of August 1, 1907, and 
the allegation of the agreement are sufficient- 
ly pleaded in the itetition. 

Tbe Judgment of tbe lower court is re- 
manded, with instructions to enter judgment 
In favor of the plaintiff In error for the 
cancellation of the deed of August 9, 1907, 
as to said 80 acres of land that were cov<- 
ered by the deed of April 26, 1905, but in 
favor of the defendant in error as to the 
other 40 acres of land contained In said 
deed of August 9, 1907. All the Justices 
concur. 



(ST OU. 39) 

H. p. SMITH SONS ft CO. v. RAINES DUX 

GOODS CO. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

Pbincipal akd Agent ($ 24*)— Evioencb of 
Agency. 

The fact that one purports to act as agent 
for another, sUting at the time that be is the 
other's a;;ent, is not of itself sufficient evi- 
dence npon which to submit the qnestion of 
agency to tbe jury. 

[Ed. Note.— For other cases, see Principal and 
Acency, Cent Dig. t{ 722, 723; Dec. Dig. { 
24.»] 

Commissioners' Opinion, Division Nov 1. 
Error from Blaine Comity Court ; Gteorge W. 
Ferguson, Judge. 

Action by R. P. Smith Sons ft Co. against 
the Raines Dry Goods Company. Judgment 



for defendant, and plaintiff brings error. Re- 
versed and remanded. 

J. P. Wishard, of Watonga^ for plaintiff In 
error. 0. F. Dyer, of Geary, toi defendant 
in error. 

AMES, O. Tbe only question which Is In- 
volved In this appeal is one of agency. Tlie 
defendants were engaged in business at Rush 
Springs, OkL The plaintiff was a corpora- 
tion located in Chicago. The defendants 
tried to effect a composition with creditors. 
They called a meeting. At this meeting cer- 
tain lawyers appeared and purported to rep- 
resent the plaintiff and agreed to the settle- 
ment By the settlement the defendant's stock 
of merchandise was delivered to a trustee, 
and the creditors agreed to accept it in dls- 
4diarge of their claims. Some time aft^- 
wards the plaintiff sued the defendant on its 
account, and tbe defendant pleaded this set- 
tlement in paymeit The issue tried was 
whether the attorneys had authority to act 
for the plaintiff. The attorneys did not tes- 
tify in tlie case, nor was any authority pro- 
duced. Tbe only fact tending to show au- 
thority was that they had appeared at tint 
meeting and represented the plaintiff and 
stated at the meeting that they had author- 
ity to do so. The officers of the plaintiff 
testified positively that the attorneys had no 
authority to represent them in any way, that 
they bad never agreed to the settlement, and 
that they had never received any part of tlie 
proceeds of the sale. The question of agency 
was submitted to the Jury. This was error. 
Chlckasha Cotton Oil Co. t. Lamb & Tyner, 
28 Okl. 275, 114 Pac. 333. 

Tbe case should be reversed and remanded. 

PER CURIAM. Adopted in whole. 



(ST oki. se) 
GILLIAM V. NBWLAND, 
(Supreme Court of Oklahoma. Feb. 11, 191S.) 

(Synahut iy the Court.) 

1. PABTNEnsnip (§ 329*)— Settlement— Ques- 
tion FOB JUET. 

When one partner sells Ms interest in tbe 
business to the other partner, and a dispute 
arises between tbem as to the terms of the 
contract, it being oral, and the evidence being 
in conflict as to whether the indebtedness to 
the firm of tbe retiring partner was to be 
liqnidated in the sale, tbe issue should be sub- 
mitted to the jury. 

[Ed. Note.— For other cases, see Partnership, 
Cent Dig. 11 782-786; Dec. Dig. f 329.»] 

2. Tbial (I 277*)— Instbuction- Exception. 

The following exception appearing In the 
case-made immediately after the charge of the 
court is sufficient to challenge the correctnees 
of an instruction, "Comes now the defendant 
and excepts to all that part of the court's 
charge contained in paragraph 2"; paragraph 
2 being directed to one proposition only. 

[Ed. Note.— For other cases, see TrlaL Cent 
Dig. SS 687, 6S8; Dec. Dig. \ 277.»] 
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Commissioners' Opinion, Division No. 3. 
Error from District Court, Carter County; 
S. H. RosseU, Judge. 

Action by S. A. Newland against W. A. 
Gilliam. Judgment for plaintiff, and defend- 
ant brings error. Reversed and remanded. 

Slgler & Howard, of Ardmore, for plain- 
tiff in error. J. F. Bledsoe, of Oklahoma 
City, and H. H. Brown, of Ardmore, for de- 
fendant In error. 

AMES, C. [1] The plaintiff and the defend- 
ant were partners In tbe grocery business. 
The plaintiff sold his interest to the defend- 
ant, and this suit was brought to recorer 
the purchase price agreed upon. The defend- 
ant admitted the purchase, and the Issue 
tried was tbe terms and conditions of the 
sale. The actual merchandise invoiced about 
11,400, and the amount which tbe plaintiff 
sued for was exactly one-balf of the Invoice, 
tlie plaintiff claiming that tbe defendant had 
agreed to pay him that amount for bis in- 
terest in the business. The defendant ad- 
mitted the purchase for that amount, but 
claimed that the agreement was that the 
defendant should collect the accounts re- 
ceivable and pay the accounts payable, and 
give the plaintiff the benefit of any surplus 
or charge him with the burden of any deficit. 
Tbe plaintiff at the time of the dissolution 
had overdrawn bis account about $1,400, 
while the defendant's account was overdrawn 
only about ¥700, leaving a balance in favor 
of the defendant Various other Items were 
also involved which it Is unnecessary at this 
time to consider. The court gave to the 
Jury the following Instruction: "If you be- 
lieve from the evidence that the amount of 
indebtedness of plaintiff and defendant, re- 
spectively, were known to the plaintiff and 
the defendant, or could have been ascertain- 
ed, in the absence of fraud or concealment 
on the part of either, by an examination of 
the books of the firm at the time of tbe sale, 
then you are Instructed that said accounts 
were merged In the sale of the plaiutlfTs in- 
terest in tbk partnership business to the de- 
fendant, and that defendant is not entitled 
to any credit or offset In this action for the 
difference between his and plaintiff's accounts 
if you find there was a difference." This 
instruction took from the Jury the power to 
determine whether or not under the agree- 
ment of the parties the plaintiff would re- 
main liable for his account, and compelled 
them as matter of law to disregard this 
item. The contract of the parties was not 
reduced to writing, and the evidence is not 
satisfactory as to what it really was. The 
testimony being conflicting, and there being 
facts and circumstances in the case tending 
to support the theories uf both parties, tbe 
whole Issue should have been submitted to 
the jury. If, as claimed by tbe defendant, 
be was entitled to collect tbe accounts and 



apply them on the bills payable, he might 
have had a right to collect tbe accounts due 
by the plaintiff. There is evidence, at all 
events, tending to support this claim, and 
the court should not have taken this issue 
from the Jury. 

[2] But it Is claimed that there was no 
sufficient exception reserved to this instruc- 
tion, and therefore we cannot consider It. 
The case-made contains the instructions of 
the court in full. Immediately following the 
Instructions tbe following appears: "Comes 
now the defendant and excepts to all that 
part of the court's charge contained in par- 
agraph 2." Is this a sufficient exception? 
In Elsmlnger v. Beman, 32 Okl. 818, 124 Pac. 
289, McCabe & Steen Construction Co. v. 
Wilson, 17 Okl. 355, 87 Pac. 320, and Glaser 
V. Glaser, 13 Okl. 389, 74 Pac. 944, It was 
held that a general exception to each and 
all of the instructions reserved in the man- 
ner In which this exception was reserved was 
insufficient. That was because the exception 
was general, and did not call the court's at- 
tention to the particular error asserted, or 
give the court an opiwrtunlty fto correct the 
error. Here, however, the exception Is spe- 
cific, and the reason on which those eaaes 
was based does not apply. We think the ex- 
ception here taken comes within the spiriC 
of our statutes, if not within their exact let- 
ter, and that upon the reason and under the 
authorities cited in Hurst v. Hill, 32 Okl. 
532, 122 Pac. 613, the exception was prop- 
erly saved. 

The Judgment of the trial court should be 
reversed, and the cause remanded. 

PER CURIAM. Adopted in whol«. 



FLATHERS v. FLATHERS. 
(Supreme Court of Oklahoma. Jan. 28, 1913.) 

fSullabus 6v the Court.) 
Appeal and Error (§ 508*)— DismissaI/— Irr- 

SUFFICIENCY OF RECORD. 

A proceeding in eri-or commenced in this 
court on a casf-made, where it does not appear 
from the record or otherwise that the defendant 
in error was prewnt, either personally or by 
counsel, at the settlement, or that notice of the 
time was served or waived, or what amendments 
8Ug!;ested, if any, were allowed or disallowed, 
will be dismissed on motion of defendant in er- 
ror. (Following First National Bank of OoUins- 
ville V. Daniels, 20 Okl. 383, 108 Pac. 748.) 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent Dig. H 2523-2529; Dec. Dig. f 
508.*] 

Error from District Cburt Ellis County; 
G. A. Brown, Judge. 

Action between Benjamin M. Flathers and 
Emily J. Flathers. From the Judgment Ben- 
jamin M. Flathers brings error. Dismissed. 

C. B. Leedy, of Arnett for plaintiff In er- 
ror. W. II. Springfield, of Gage, for defend- 
ant in error. 
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WIIiIilAMB, 3. .. The defendant In error 
haa moved the dlsmiasal ot this proceedhig 
in error, on the ground that the case-ntade 
was signed, as shown by the certificate of 
the trial Judge, on July 14, 1911, when the 
notice served on said defendant In error, as 
the same appears in the record, stated that 
the same would be presented at the desig- 
nated place for signing and settlement on 
July 16, 1911. Neither does the record dis- 
close that any aK>earance on the part of 
the defendant in error was made, nor that 
any suggestions as to amendments were filed, 
for the purpose of having them incorporated 
in said recwd, and the record does not dis- 
close that any amendments were allowed or 
disallowed. 

In Kansas City, Mexico & Orient Railway 
Co. V. WUUam Brandt (Na 2,178) 126 ^aa 
787, decided by this court <m November 14, 
1911, but not yet officially reported, the syl- 
labus is as follows: "Where the certificate 
of the trial judge to a caae-made falls to 
show that ttie case-made was signed and set- 
tled at the place designated In the notice 
to defendant in error as the place ot aign- 
ing and settling the same, and it is made to 
appear by the uncontroverted affidavit of 
defoidant In error that he was present at 
the designated time and at the place desig- 
nated in the notice during the entire day, for 
the purpose of urging the Incorporation Into 
the case-made of amendments theretofore 
suggested by Itim within the time allowed by 
order of the court, and that the case-made 
was not presented at such place on the des- 
ignated date, the case-made will be held a 
nullity, and the proceeding in error dismiss- 
ed. • * • " See, also, Lister et al. v. Wil- 
liams, 28 OU. 302, 114 Pac. 2o5; Harrison 
et al. V. Penny, 28 Okl. 523, 114 Pac. 734; 
First National Bank of ColllnsvlUe v. Dan- 
iels. 26 Okl. 383, 103 Pac. 748. 

All the Justices concur. 



LAWTON V. SHEPAUD. 

(Supremp Court of Oklahoma. Jan. 7, 1913. 

Rehearing Denied Feb. 11, 1913.) 

(Bynnhut hy the Court.) 

EviDBXcE (i 483*)— Opinion Evidence. 

Opinion evidence of a witness properly 
qualified is competent to prove the identity of 
a hog. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. f| 2256-2266; Dec. Dig. | 483.»] 

Commissioners' Oiiinion, Division No. 1. 
Krror from Pawnee County Court; N. E. 
McXelU, Judge. 

Action by R. A. Shepard against J. M. 
Lawton. Judgment for plaiutiff, and de- 
fendant brings error. Affirmed. 

E. M. Clark, of Pawnee, for plaintiff in 
error. Wm. Blake, of Tulsa, for defendant 
in error. 



. AMES, 0. This action of replevin for the 
recovery ot a bog of the value of $1&50 
originated in the justice court of Pawnee 
county. The plaintiff won. The defendant 
appealed to the county court, where the 
plaintiff again won. The appeal is without 
merit The brief of the plaintiff in error 
does not comply with rule 25, and no au- 
thorities are dted. The prlndiial point 
raised is that opinion evidence as to ttie 
Identity of the hog was incompetent, and- 
that it should have been confined to a de- 
scription of his marks, color, and brands. 
We do not concur in this contention. 

The judgment of the trial court should be 
affirmed. 

PER OURIAM. Adopted in whole. 



TALB THEATER CO. v. CITY OF LAWTON 

et al. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllahttt &y the Court.) 

1. Injunction (| 105*)— Violatiok or Oani- 

RANCE— IRHEFARABLE iNJtJBT. 

A prosecution for violation ot a municipal 
ordinance will not be enjoined on the mere 
inround that the ordinance is void, because such 
mvaUdity constitutes a complete defense to the 

Erosecntlon, and is thus available in a court ot 
iw. 

(a) However, equity will restrain, by injunc- 
tion, criminal proceedinRS under an invalid or- 
dinance, which, if allowed to proceed, would de- 
stroy property rights and inflict irreparable in> 
Jury. 

[Ed. Note.— For other cases, see Injunction, 
Cent Dig. Jf 178, 179 ; Dec. Dig. § 105.*] 

2. Appeal and Ebbob (S 954»)— Injunction 
(J IGl*)— Review— Dissolution of Tempo- 
baby Injunction. 

The dissolution ot a temporary Injunction 
Is usually in the discretion of the court, and 
will not be held erroneous, except in case of 
manifest abuse or on clear showing of error. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. f§ 3818-3821; Dec. Dig. f 
954 ;* Injunction, Cent Dig. i 347 ; Dec. Dig. 
i 1C1.»] 

Error from District Court, Coman<fte Coun- 
ty ; J. T. Johnson, Judge. 

Action by the Yale Theater Company 
against the City of Lawton and others. 
Judgment for defendants, and plaintiff brings 
error. Dismissed. 

Key & Mlchalson, of Lawton, for plaintiff 
in error. O. C. Black, ot Lawton, for de- 
fendants in error. 

WILLIAMS, J. On October 29, 1912, the 
plaintiff in error, a« plaintiff, began an ac- 
tion in the lower court against the defend- 
ants in error, city of Lawton, A. R. McLen- 
nan, couimli^sioncr of finance, M. A. Nelson, 
commLssioner of public property, and George 
Short, commissioner of public safety, as de- 
fendants, praying that "an injunction Is- 
sue against the defendants • ♦ ♦ and 
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thelp agents and employes, restraining 'them 
and each of them from enforcing" parts of 
a certain ordinance. 

Upon application, "a temporary injunction" 
was granted, restraining said defendants, 
"their servants and agents from enforcing" 
said ordinance, or certain parts thereof; and 
it was further ordered "that the 4th day of 
November, 1912, is hereby set for the time 
for hearing and determining said petition for 
injunction." 

On November 2, 1912, defendants filed a 
motion to vacate the "temporary restrain- 
ing order," and on November 4, 1912, the 
court having beard the motion "to have the 
temporary Injunction heretofore Issued dis- 
solved," the same was taken under advise- 
ment On November 9th the court sustained 
the motion "to dissolve the temporary in- 
junction." The decree or judgment r'-ltes 
that the motion filed "to dissolve and set 
aside the temporary restradning order" was 
sustained. 

On November 12, 1912, a motion for a new 
trial was Hied and overruled; the plaintiff 
l)eing granted an extension of 17 days in 
which to make and serve its case-made, and 
the defendants 5 days in which to suggest 
aniendmeuts to the case-made, the same to be 
settled on three days' notice by either party. 
See Reynolds v. Phipps et al^ 31 Okl. 788, 
123 Pac. 1125. 

The defendants in error move to dismiss 
this appeal, on the ground that the temporary 
Injunction was a temporary restraining order, 
and that the same spent its force on November 
4th, the day set for hearing as to the grant- 
ing of the temporary injunction, as no action 
was taken by the court to make it further 
effective, or to continue it in force ; and that 
on November 9th, when the court entered 
an order purporting to dissolve the same, 
there was no order In force then to be dis- 
solved. If this was a restraining order and 
not a temporary injunction, the contention 
is well taken. £x parte Grimes, 20 Okl. 446, 
94 Pac. 668. 

Assuming, for the purx>08e of this case, 
that it had the effect of a temporary Injunc- 
tion, should the order be affirmed? 

[1J In Thompson v. Tucker, 15 Okl. 486, 
83 Pac. 413, 6 Ann. Cas. 1012, paragraph 
two of the syllabus Is as follows: "A prose- 
cution for violation of a municipal ordinance 
will not be enjoined on the ground that the 
ordinance is illegal, as tliat fact is a defense 
to the prosecution." The same rule Is an- 
nounced In Golden v. Guthrie, 3 Okl. 128, 41 
Pac. 330. 

It also seems to be 'settled that equity 
will restrain, by Injunction, criminal pro- 
ceedings under an invalid ordinance, which, 
if allowed to proceed, would destroy property 
rights and inflict Irreparable Injury. Dob- 
bins V. Los Angeles, 195 U. S. 223, 25 Sup. 
Ct 18, 49 L. Ed. 160; Southern B.xpress 
Co. V. Ensley (O. C.) 116 Fed. 756? Mont- 



gomery V. Louisville, eta, K. Co., 84 Ala. 
127, 4 South. 626; Platt6, etc.. Canal, etc, 
Co. T. Lee, 2 Colo. App. 184, 29 Pac. 1036; 
Poyer v. Des Phiines, 123 111. 112, 13 N. E. 
819, 5 Am. St Rep. 494; Davis t. Fasig; 
128 Ind. 271, 27 N. B. 726; Newport ▼. New- 
port etc., Bridge Co., 90 Ky. 193, 13 S. W. 
720, 8 li E. A. 484 ; Boyd v. Frankfort 117 
Ky. 199, 77 S. W. 669, 111 Am. St R^. 240. 
See, also, Davis, etc., Mfg. Co. v. Los Angeles, 
189 U. S. 207, 23 Sup. Ct 498, 47 L. Bd. 778; 
Ignaz V. KnorvlUe, 1 Tenn. Ch. App. 1. 

The bill seeking the injunction must set 
out facts which will enable the court to 
say whether the injury will be Irreparable; 
and that such will be the character of the 
injury must clearly appear. Orange Oity T. 
Thayer, 45 ITla. 502, 34 South. 573. 

In Mobile v. Louisville, etc., R. Co., 84 
Ala. 115, 4 SouGi. 106, 5 Am. St Rep. 342, 
it appeared that a railroad bad acquired a 
vested right in the streets of a city for cer- 
tain purposes. It was held that the enforce- 
ment of a penal ordinance interfering wltii 
this right would be enjoined. 

[2] The dissolution of a temporary Injunc- 
tion is usually in the discretion of the court, 
and will not be held erroneous, except tn 
case of manifest abuse or on clear showing 
of error. Cunningham v. Ponca City, 27 
Okl. 858, 113 Pac. 919 ; Bristow v. Carriger 
et al., 24 Okl. 324, 103 Pac. 696, 25 U R. A. 
(N. S.) 451. 

The appeal is dismissed. All the Justices 
concur. 



FISHER ▼. LOCKRIDGE. County Judge. 
(Supreme Court of Oklahoma. Jan. 28, 1913.) 

(SylUiiui by the Court.) 

Appeal ano Ebrob (§ 19*) — Rbvhcw — Ab- 

stbact i'bopositions. 

Abstract or h,vpothetical questions discon- 
nected from the grantinR of actual relief, or 
from the determination of which no practical 
relief can follow, except the awarding of the 
costs, will not be determined on appeal, but the 
cause will be dismissed. 

[Ed. Note. — For other cases, see Appeal and 
Eiror, Cent Dig. §§ U3-S0; Dec. Dig. S 1«.»] 

Action by Alex Fisher for writ of manda- 
mus against Ross F. Lockridge, county judge 
for Pottawatomie county. Writ quashed, 
and petition dismissed. 

Burwell, Crockett & Johnson, of Okla- 
homa City, and B. F. Williams, of Norman, 
for plaintiff. Shartel, Keaton & Wells, ot 
Oklahoma City, and F. II. Riley, of Shawnee, 
for respondent. 

WILLIAMS, J. On July 27, 1912, the 
plaintiff commenced an action in this court 
for the Issuance of a writ of mandamus to 
require the respondent to certify to his dis- 
qualification in a certain cause pending in 
the county court of Pottawatomie county. 
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qpeclficall7 alleglnc certain gronnds as to bis 
dlaqnaliflcatlon. 

On July 31, 1912, an alternative writ of 
mandamus was issued returnable on Sep- 
tember 3, 1912. Respondent having made re- 
turn to said writ, and tbe plaintiff having 
filed reply thereto on September 3, 1912, by 
agreement of all parties J. H. Everest, Esq., 
of Oldahoma City, Old., was appointed referee 
to take evidence and report same together 
with his findings of fact and conclnsious of 
law. The referee having made a report to 
this court, said cause was set for hearing on 
December 8, 1912, upon the exceptions of the 
respondent to the referee's report at which 
time, after hearing, the same was submitted 
for determination. The term of ofllce of the 
respondent expired on the first Monday of 
January, 1913, at which time his successor 
qualified, without this court having reached 
a determination In said cause. Abstract or 
hypothetical questions disconnected from the 
granting of actual relief, or from the deter- 
mination of which no practical relief can fol- 
low, except the awarding of the costs, will 
not be determined on appeal, but the cause 
will be dismissed. Grey's Oklahoma Digest, 
and authorities cited in section 6, at page 31. 

The plaintiffs alternative writ will be 
quashed, and the plaintlfTs petition dismiss- 
ed at bis cost All the Justices concur 



BUTLER V. CORBY. 
(Snpieme Court of Oklahoma. Feb. 11, 1913.) 

fSyllohus by the Court.) 

1. Landlobd and Tenant (§ 252*)— Lien on 
Crops — Liabh-itt of Pobchaseb. 

A landlord entitled to rent may recover 
from the purchaser of any crop grown by the 
tenant, who has notice, either actual or con- 
structive, of the lien, the value of the ctof pur- 
chased, to the extent of the rent due. 

[£M. Note. — For other cases, see Landlord and 
Tenant, Cent. Dig. H 1002, 1022-1026, 1029; 
Dec. Dig. § 252. •] 

2. Pbiscipal ano Agent (| 159*)— Wbonq- 
rcL Act — Liabh-ity of Agent. 

An agent, who converts the property of a 
third person, is liable for such couveision ; and 
it is no defense that his acts were committed 
in pursuance of his employment and for the 
benefit of his principal. 

[Bd. Note.— For other cases, see Principal and 
Ajrent, Cent Dig. §§ 699-613; Dec. Dig. | 

Error from Caddo County Court; B. F. 
Holding, Judge. 

Action by Earnest C. Corey against Roy 
Butler. Judgment for plaintiff, and defend- 
ant brings error. Afllrmed. 

Balllnger & Maxwell, of Anadarko, for 
plaintilC in error. Pruett & Llvesay, of Ana- 
darko, for defendant in error. 

DUNN, J. This case presents error from 
the county court of Caddo county, and Is an 
action brought by E. C. Corey, as plaintiff. 



against the plaintiff In error, as defendant, 
to recover the value of certain broom com, 
which, it is alleged, he converted, upon wblcb 
plaintiff had a lien for rent. At the oon< 
elusion of the evidence the court Instructed 
the jury to return a verdict for plaintiff, 
which was accordingly done, on which Judg- 
ment was rendered. From the denial of a 
motion for a new trial, defendant liaa ap- 
pealed to this court 

While counsel for defendant present and 
argue a number of propositions, in our Judg- 
ment, in view of the undl.sputed evidence and 
the law applicable thereto, there Is no merit 
therein. The record discloses that a man 
named Hatton was a tenant on land owned 
by Corey; that be raised a crop of broom 
com thereon in 1908 ; that Corey liad a lien 
thereon for bis rent, and that Butler had 
both actual and constructive notice thereof; 
tbatiin the face of these facts be purchased 
the broom corn. 

Section 4100, Comp. Laws 1909, provides: 
"The person entitled to rent may recover 
from the purchaser of the crop, or any part 
thereof, with notice of the lien, the value of 
the crop purchased, to the extent of the 
rent due and damages.'" 

A similar statute to this has beoi con- 
strued by the Supreme Court of the state of 
Kansas in a number of cases, among wliicb 
may be noted the following: Scully v. Porter, 
57 Kan. 322, 46 Pac. 313 ; Maelzer v. Swan, 
75 Kan. 496, 89 Pac. 1037; Mangum ▼. 
Stadel, 76 Kan. 764, 92 Pac. 1093— aU of 
which hold. In substance, that the purchaser 
of a crop, with notice of the lien, either 
actual or constructive, does so with liability 
to the landlord In the amount of Its value 
for whatever may be due for rent. 

Nor did the court commit error In denying 
defendant the right of proving that he was 
purchasing the crop merely as an agent, for 
the reason that an agent or servant, who 
converts the property of a third person. Is 
liable In trover for such conversion ; and It 
is no defense that his acts were committed In 
pursuance of bis employment and for the 
benefit of bis principal or master. See 28 
Am. & Eng. Ency. of Law, p. 688, and cases 
cited. 

The Judgment of the trial court Is accord- 
ingly affirmed. 

HAYES. C. J., and TURNER, WILLIAMS, 
and KANE, J J., concur. 



PHILLIPS et al. v. KOOGLER. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

■ (Svllalus hy the Court.) 

Appkal ANn Error (§ 568*)— Case-Madb>— 
Settlement — Dismissal. 

A proceeding in error, brought to this court 
on a case-made, where it does not appear from 
the record or otherwise that the defendant wae 
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present either j;>er8onall^ or by counsel at the 
settlement or that notice of the time thereof 
was served or waived, or what amendments buk- 
gested, if a«y, were allowed or disallowed, wul 
be dismissed on motion of defendant in error. 

[£jd. Note. — For other cases, see Appeal and 
Error, Cent Dig. {§ 2523-2529; Dec. Dig. { 
508.*] 

Brror from District Court, Atoka Connty; 
Robert M. Ralney, Judge. 

Action between Jesse W. PhUlips and oth- 
ers and D. G. Koogler. From tbe Judgment, 
Fbilllps and others bring error. Dismissed. 

J. W. Jones, I. I* Cook, and W. S. Far- 
mer, all of Atoka, for plaintiffs In error. 
J. O. Rails, of Atoka, for defendant In er- 
ror. 

DUNN, J. This case comes to this court 
on appeal from a judgment of tbe district 
court of Atoka county. The sufficiency of 
the case-made to support the petition in er> 
ror filed is challenged by a motion, which 
must be sustained for the reason that it does 
not appear from the record or otherwise that 
the defendant was present either personally 
or by counsel at the settlement, or that no- 
tice of the time thereof was served or waived, 
or what amendments suggested, if any, were 
allowed or disallowed. 

No answer is made to the motion; and, 
the record before us sustaiulng the same, 
the proceeding is dismissed. See First Nat 
Bank of Colllnsville v. Daniels, 26 Okl. 383, 
108 Pac. 748, and cases therein cited. 

HAYES, C. J., and TURNER and KANE, 
JJ.. concur. WILLIAMS, J., absent. 



SCHOLI.MEYER v. VAN BUSKIRK. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(SyUahita iy the Court.) 

1. Appbai. and Error ($ 339*)— Review bt 
Tbanscript— Time of Taking— Writ. 

When a judsment of the lower court is 
soufrht to be reviewed by transcript, tlie pro- 
ceeding in error must be commenced in this 
court within six months from the date of its 
rendition. 

{Ed. Note.— For other oases, see Appeal and 
Error, Cent Dig. §§ 1883-1887; Dec. Dig. $ 
339.*] 

2. Appeal and Error (§ 528*) — Record- 
Motion FOR New Trial. 

A motion for a new trial is not a part of 
the record brought up by a transcript. 

[Ed. Note. — For otlier cases, see Appeal and 
Error, (Vnt. Dig. H 2374, 23.S4-2;kS8 ; Dec. 
Dig. i 528.*] 

Error from Olclahoma County Court; John 
W. Ilayson, Judge. 

Action between J. H. Schollmeyer afialnst 
Jacob Van Bu.sklrk. From the Judgment, 
Schollmeyer brings error. Dismissed. 

John Shirk and H. L. Danner, both of 
Oklahoma City, for plaintiff in error. Grant 
Stanley, of Oklahoma City, for defendant in 
error. 



WILLIAMS, J. This proceeding In error 
seeks to review, by means of a transcript, a 
Judgment rendered In the trial court on May 
24, 1912. [1 ] A proceeding In error, commenced 
in this court after the espiradon of 8lz 
months from the rendering of said Judgment 
or the overruling of a motion for a new trial, 
must be dismissed. [?] The action of the 
lower court in overruling a motion for a new 
trial Is not brought to this court by means of 
a transcript. Richardson et al. v. Beldleman 
et al., 126 Pac. 816, 818. 

The proceeding in error must be dismissed. 
All the Justices concur. 



BROCHERS ▼. NICKBL. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Spllabttt iy the Court.) 

Auctions and Auctionebbs (J 8*) — Sales 

—Title of Purchaser. 

Where, at the public sale of A.'s goods, 
with the knowled;,'e and consent of all concern- 
ed, B.'b goods are knocked down and sold to 
the highest bidder, and where, in compliance 
with the terms of the sale, a note and mortsage 
evidencing the indobtetlness and securing the 
purchase price is executed by the purchaser, 
payable to A., and delivered to and accepted 
by him, held, that thereupon title and right of 
possession to the property passed to the pur- 
chaser. 

[Ed. Note. — For other cases, see Auctions and 
Auctioneers, Cent Dig. §§ 25-^; Dec. Dig. 

Error from Washita Connty Court; L. R. 
Shean, Judge. 

Action by C. H. Nickel against C. A. 
Brochers. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Massingale & Duff, of Cordell, for plaintiff 
In error. Brett & Rice, of Cordell, for de- 
fendant In error. 

PER CURIAM. This Is an action In re- 
plevin brought by C. H. Nickel, defendant 
in error, against C. A. Brochers, defendant In 
error, to recover a binder of the value of $10. 
There was Judgment for plaintiff before the 
Justice, and again on trial anew in the county 
court of Washita county, and defendant 
brings the case here. 

The court did not err in refusing to in- 
struct the Jury at the close of the testimony, 
to return a verdict for defendant The evi- 
dence discloses that, prior to the suit, one 
Fltzler had had a public sale In that county 
of certain of his personal property to the 
highest bidder, the terms of which was that 
all sums of $10 or under owing by the suc- 
cessful bidder were to be paid In cash, and 
on all over that amount a credit of 8 or 10 
months was to be extended, with Interest, 
after the instrument evidencing the Indebted- 
ness became due; that, known to all concern- 
ed, defendant brought this binder there, to be 
sold with the other property under the terms 
of the sale; that, plaintiff being the highest 
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Udder, tbe nme waft kndcked Abwn to' iilai 
for $10, wtiereupon, his purcbases 'exceeding 
tbat amount, pursuant to the terms at the 
Hile^ he executed and delivered to ntzler a 
note and mortgage for that amount, payable 
to Fltxler, prepared for plaiutltTs Biguature- 
by the clerk of the sale, and then left for 
town a short distance away; that, although 
defendant demurred to accepting anything 
but cash for hla binder, on the return of 
plaintiff that same evening, at the Instance 
of defendant, a slight correction was made 
In the note in the hands of Fitzler, whereup< 
on both plaintiff and defendant departed for 
their respectlTe homee, leaving the binder at 
the plape of sale, to be sent for by plaintiff; 
that on a subsequent day, upon Fitzler refus- 
ing to Indorse the note to him, defendant 
repossessed himself of the binder, and, re- 
fusing to surrender same to plaintiff on 
demand, this suit was brought. Upon the 
execution and delivery by plaintiff to Fitzler 
of the note and mortgage. In compliance with 
the terms of the sale, title and right of 
possession to the binder passed to the pur- 
diaser. 

Affirmed. All the Justices concar, except 
WILLIAMS, J not participating. 



(SS ou. 407) 

JOEINS et aL, Grady Coanty Oom'n, T. 
LOUTHAN. 

(Supreme Court of Oklahoma. Feb. 4, 1813.) 

(SyUaJ>U4 III the Court.) 

OmcEBs (I 100*)— Chakqb of Salabt. 

The jiidsment of the court below is affirm- 
ed upon the authority of Board of County 
Com'rs V. Henry. 83 Okl. 210, 126 Pac. 76L 

[Ed. Note. — For otlier cases, see Oflicen, 
Cent Dig. {{ 152-157 ; Dec. Dig. | 100. *! 

Error £rom District Court, Grady County; 
Frank M. Bailey, Judge. 

Action between Ed. F. Johns and others. 
County Commissioners of Grady County, 
against M. B. Lonthan. Judgment for de- 
fendant, and plaintiffs bring error. AflSrmed. 

John H. Venable, of Chlckasha, for plain- 
tiffs in error. R. D. Welbome, of Chlckasha, 
for defendant In error. 

KANE, J. The only question Involved 
herein is whether the salary of the defend- 
ant in error, who was elected sheriff of 
Grady county In November, 1907, was affect- 
ed by the fee and salary bill which became 
effective some time after his election and 
qualification, and prior to the expiration of 
his term. It is admitted that, if the stat- 
ute which was in force at the time of his 
election and qualification governs until the 
expiration of his term, he will be entitled to 
$275 more than he would be if the later act 
applied. The court below took tbe view that, 
by virtue of tbat part of section 10, art 23, 
of the Constitution, which provides that "in 



iio case shall the salary or emolnmento otmaj 
public official be changed after his election 
or lappointmemt, or daring hi* term of office^" 
the salary of the sheriff was governed by the 
act in force at the time of his election and 
qualification. This Is correct It was so 
held by -this court in Board of County Com'ra 
V. Henry, 88 OkL 210, 126 Pae 7ttL 

Upon the authority of that case, tbe Judg- 
ment of the court below must be affirmed. 
All the Justices concur. 



(SS OU. 4S3) 
JONES V. JONES. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(BylMmt by the Court.) 

Apfeai, and Errob ({ S68*) — Dnmsuir-' 

Sbitlekent or Gabs-Made. 

A proceeding in error brought to this court 
on a case-made, where it does not appear from 
the record or otherwise that the defeadant was 
present, either personally or by coaosel, at the 
settlement or uiat notice of tbe time thereof 
was served or waived, or what amendments 
suggested, if any were allowed or disallowed, 
will be dismissed on motion of dafendant in 
error. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 2523-2529; Dec. Dig. i 

OOo* J 

Error from District Court, Beaver Coun- 
ty; B. H. Loofbourrow, Judge. 

Action between W. I. Jonee and Winona 
Jones. From the Judgment, Winona Jones 
brings error. Dismissed. 

Claud T. Smith, of Beaver, E. J. Dick, of 
Buffalo, J. W. Culwell, of Beaver, and 
Charles Swlndall, of Woodward, for plain- 
tiff in error. Dickson, Rush & Dickson, of 
Beaver, and Gray & McVay, of Oklahoma 
(31ty, for defendant in error. 

DUNN, J. Counsel for defendant In error 
have filed a motion to dismiss this appeal, 
for the reasons, among others, that it does 
not appear from the record or the purported 
case-made, or otherwise, that the defendant 
was present, either personally or by counsel, 
at tbe settlement, or tbat notice of the time 
and place thereof was served or waived, or 
what amendments suggested. If any, were al- 
lowed or disallowed by the court These 
grounds are sufficient, and require the dis- 
missal of the case-made, if true. An inspec- 
tion of the record shows ttiat it supports the 
claims made, and under tbe law there is no 
alternative- but to sustain the motion. The 
proceeding in error is accordingly dismissed. 
See J. K. Cobb ft Co. et aL v. Hancock, 81 
OkL 42, 119 Pac. 627 ; Richardson v. Thomp- 
son, 124 Pac. 64 ; First Nat Bank of Collins- 
vllle ▼. Daniels, 26 OkL 383, 108 Pac. 748, 
and cases therein dted. 

HAYES, C. J., and TURNER and EANK, 
JJ., concur. WILLIAMS, J., absent 
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(« OU. 3W) 

COOK T. rULLBB. 
(Supreme Ooart of Oklahoma. Jan. 28, 1918.) 

(BylUbu* (y (Ae Cowrt.) 

BxEMPTiONB (I 42*) — Piano — "HotJSBHOLD 

AND Kitchen Pdbnitubb." 

A piano comes witiiiii the term of "house- 
hold and kitchen furniture," aa the same is 
used in our personalty exemption statute (sec- 
tion 3^46, Comp. Laws of Oklahoma 1909; 
Session Laws 1906, p. 255). 

[Ed. Note. — For other cases, see Exemptions, 
Cent Dig. §i 4T-50; Dec Dig. { 42.* 

For other definitions, see Words and Phrases, 
vol. 4, pp. 8361-3365.] 

Error from District Court, Pottawatomie 
County; Boy Hoffman, Judge. 

Action by S. Cook against Mrs. B. A. Ful- 
ler. Judgment for defendant, and plaintiff 
brings error. Affirmed. 

A. M. Baldwin and A. J. Carlton, both of 
Tecumseh, for plaintiff In error. Bdw. How- 
ell, of Shawnee, for defendant In error. 

WILLIAMS, J. The only question for de- 
termination la as to whether a piano Is In- 
duded within the term of "all household and 
kitchen furniture." 

Section 3346, Compiled Laws of Oklahoma 
190» (S^s. Laws 1905, p. 255), Is as follows: 
"The following property shall be reserved to 
every family residing In the state exempt 
from attachment or execution and every 
other species of forced sale for the payment 
of debts, except as hereinafter provided: 
First, the homestead of the family, which 
shall consist of the home of the family, 
whether the title to the same shall be lodged 
In or owned by the husband or wife. Second, 
all the household and kitchen furnitura 
Third, any lot or lots In a cemetery held for 
the purpose of sepulture. Fourth, all Imple- 
ments of husbandry used upon the home- 
stead. Fifth, all tools, apparatus and books 
belonging to and used In any trade or pro- 
fession. Sixth, the family library and all 
family portraits and pictures, and wearing 
apparel. Seventh, five milch cows and their 
calves under six months old. Eighth, one 
yoke of work oxen, with necessary yokes and 
chains. Ninth, two horses or two mules, and 
one wagon, cart or dray. Tenth, one car- 
riage or buggy. Eleventh, one gun. Twelfth, 
ten hogs. Thirteenth, twenty head of sheep. 
Fourteenth, all saddles, bridles and harness 
necessary for the use of the family. Fif- 
teenth, all provisions and forage on hand, or 
growing for home consumption, and for the 
use of exempt stock for one year. Sixteenth, 
all current wages and earnings for personal 
or professional services earned within the 
last ninety days." 

In Alsup & Thompson t. Jordan, 69 Tex. 
300, 6 S. W. 831, 6 Am. St Bep. 63, In an 
opinion by Mr. Justice Stayton, concurred In 
by Chief JusMce Willie and Justice Gaines, 
the clause exempting "all household and 



kiteben furniture" wu constraed to include 
a piano. In the opinion he reviews Tanner 
V. Billings, 18 Wia 163, 86 Am. Dec. 766, and 
points out that the conclusion of the court 
therein reached depended upon the particu- 
lar provision of the statute, in that It, after 
naming certain specific articles of household 
furniture as exempt, further added, "all 
other household furniture not herein enumer- 
ated not exceeding $200 in value" ; and that, 
as a piano as a rule would cost in excess of 
$200, obviously It was not the Intention of 
the Legislature to Include a piano in said ex- 
emption. 

In Dnnlap ▼. Bdgerton, 30 Vt 224, a piano 
was held not to be "an article of household 
furniture necessary for upholding life." 

In Kehl ▼. Dunn, 102 Mich. 681, 61 N. 
W. 71, 47 Am. St Bep. 661, the clause ex- 
empting to each householder all household 
goods, furniture, or utensils not to exceed 
the value of $260 was construed not to in- 
clude a piano, citing as authority Tanner t. 
Billings, supra, and Dunlap t. Bdgerton, su- 
pra. 

In Conklln v. McCauley, 41 App. Dlv. 452, 
58 N. Y. Supp. 879, in an opinion by Hatch, 
J., paragraph 4 of the syllabus is as follows: 
"Replevin for a piano, which was seized un- 
der execution, and which plaintiff claimed as 
a part of her necessary furniture, under 
Code Civ. Proa | 1891, exempting necessary 
furniture to the value of $250, may be main- 
tained without express proof of the Talne of 
other articles of furniture owned by plaintiff 
where there was sufficient proof on the sub- 
ject to Justify a finding that the other ar- 
ticles were of little value." In the opinlcn 
It is said: "The proof given upon the trial 
tended to establish, and the Jury were au- 
thorized to find, that the article in question 
constituted necessary household furniture, as 
it appeared that the plaintiff made use of 
the same in connection with the education 
of her children, and that the piano was an 
article of necessity for that purpose." This 
opinion was concurred In by Goodrich, P. J., 
and Cullen, Bartlett and Woodward, JJ. 
CuUen and Bartlett are now members of the 
Court of Appeals of said state; the former 
being Chief Justice. 

Under the authority of the Texas and New 
Tork cases, the judgment of the lower court 
Is affirmed. All the Justices concur. 



JS Okl. 72$) 
BBOWN et aL r. FIBST NAT. BANK OF 

TEMPLE.t 
(Supreme Court of Oklahoma. Jan. 28, 1918.) 

(SyUahut hy the Court.) 

1. Appeal, and Erbor (§ 835*)— Bebeauno— ' 
Waiver or Objections. 

No objection having been made to the form 
of the verdict until the filing of the motion for 
a new trial, and no BpeciCcation of error rais- 
ing such objection having been presented iu 
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tliia conit antil on the hearinc bf the petition 
for rehearing, Aetd, that such defect or irregu- 
larity, if any existed in the form of the verdict, 
was waiTed. 

(Ed. Note.— For other cases, see Appeal and 
Error, Cent Die U 'iiAlSHid; Dec. Dig. I 
835. •] 

2. FABTNEBSHip (Si 139, 1S7, 217. 218*>- 

CoNTBaCTS— VaUDIIT— CONSKNT ow Pabx- 

MER— Evidence. 

One partner cannot bind his copartner by 
any contract not reasonably within the scope 
of the partnership unless with such copartner's 
knowledge and assent 

(a) tsuch knowledge and assent must be es- 
tablished by evidence afSrmatively showing it 
or from which it may be clearly inferred. 

(b) Where one partner has subscribed the 
name of the firm to a note payable to a bank 
for money to be used for purposes not reasona- 
bly within the scope of the partnership, such 
purpose being then and there known to the offi- 
cers of the bank, the other partner does not be- 
come liable as a matter of law to pay such 
note to the extent of items indnded therein 
not reasonably within the scope of such part- 
nership by failing to express bis dissent when 
demand of payment is made of him. 

(c) The mere fact that a partner upon being 
informed that his copartner has given a firm 
note for items including his Individual debt 
does not deny bis liability to that extent there- 
on does not per se amount in law to a ratifica- 
tion or adoption of the note for the whole debt 

[Ed. Note. — For other cases, see Partnership, 
Cent Dig. ^f 206-211, 213, 240, 2S2-291, 41»- 
425, 42U-428; Dec. Dig. H 139, 157. 217, 
218.*] 

Error from District Court, Comanche Coun- 
ty; J. T. Johnson, Judge 

Action by the First National Bank of 
Temple, OkL, against R. Im Brown and oth- 
ers. Judgment for plaintiff, and defendants 
bring error. Beversed and remanded. 

T. B. Orr and Stevens ft Myers, all of Law- 
ton, and Shartel, Keaton ft Wells, of Okla- 
homa City, for plaintUFs in error. Ilamon 
ft Ellis, of lAwton, for defendant In error. 

W1JAAAM8, J. 1. O^is proceeding in er- 
ror Is to review a Judgment in favor of the 
defendant in error, the First National Bank 
of Temple, wbereln. as plaintiff, it sued R. 
Li Brown and Ij. O. Montgomery as partners 
engaged in the ginning business. 

[1] The jury returned a general verdict in 
favor of the plaintiff against said defendants, 
but without a finding against the partnership. 
No objection on that ground was made at the 
time of the returning of Qie verdict In the 
motion for a new trial tiie assignment is 
made that the verdict is contrary to law. For 
the first time in the petition for rehearing is 
the question in any form raised In this court 
as to this alleged defect or irregularity in 
the verdict In Meaton v. ^ic^aeIIer, UO Pac. 
T97, in an opinion by Bossar, Commissioner, 
tlu> syllabus la as follows: "In a suit against 
a partnership, where only one member of the 
firm Is served, it is error to render an individ- 
ual judgment against the member served. 
In such esse judgment should be rendered 
against the firm, and such judgment could 
be enforced against the partnership property 



and the individual property of the member 
served." The plaintiff in error relies upon 
this authority for a reversal of this case. 
In Stanard v. Sampson et ux., 23 OkL 13, 
99 Paa 796. the ^Uabus is in part as fol- 
lows: "A general y^dlct not having been 
returned, but answers to spedOc questions, 
both sides having filed and presented mottoos 
for judgment thereon, in the absence of a 
timely objection with proper exceptions, and 
the assigning of such action as error in a 
motion for a new triaL the same will not be 
reviewed here. When the special answers 
or findings are returned, the Jurors each 
being polled ad serdatlm answered that the 
same as read by the clerk were his. No ob- 
jection was made by either jwrty or request 
that such special findings or answers should 
be signed, and each party filed and presented 
a motion for Judgment in his or their favor 
on such special findings. Held, that this 
was a waiver of the irregularity in tlie fore- 
man not signing the answers or findings as 
required by the statute." In the opinion the 
court said: "The plaintiff was entitled to 
have a general verdict returned; but when 
he sat by, and permitted the general verdict 
to be dispensed with, and the answers to 
be returned into open court to the specific 
questions submitted, and to be recorded, 
without any objection, and afterwards filed 
a motion for Judgment In his favor thereon, 
fae cannot be permitted by sudi conduct to 
induce the court to commit an irregularity, 
and then speculate upon its result by seeking 
a judgment thereon in his favor, and be 
heard here on petition in error to complain, 
especially when there was no moti(m for a 
new trial filed and presented in the lower 
court seeking the correction of such alleged er- 
ror. • • » " In Wilson V. Durant, 1 Ind. T. 
532, 42 8. W. 282, It Is said: "The appellants' 
motion In arrest of judgment was based upon 

I the fact that the verdict of the jury, which 
Is set forth In the foregoing statement, found 
'the Issues at law' In favor of the defendants. 
No exception was taken when the verdict 
was rendered, which was on March 14th, as 
to its form; and the court's attention was 
not called to it until the motion in arrest of 
judgment was heard, Mardi 18th. • • * 
The counsel for appellants In this case in- 
sist that their clients are not In the attitude 
of persons who sit silently by and permit 
the court to commit error, but, on the con- 

I trary, they contend that, by proper motion 
and in apt time, they did all in their power 
to prevent the alleged error, and that the 
Judgment should therefore be reversed. The 
record fails to disclose any objection to this 
form of verdict until four days after it had 
been rendered. If, at the time the verdict 
was rendered, counsel bad called the atten- 
tion of the court to the words 'issues at law,' 
the proper correction would doubtless have 
been promptly made by striking out the 
words 'at law,' and asking the jury whether 
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the yerdlct as ttma amended was their yep- 
diet. Tb\B not having been done, the trial 
court, having, as the Judge certifies in the bill 
4^ exceptloDs, submitted to the Jury a aingle 
and simple Issue of fact, not an issue of law, 
might, without prejudice to the plaintiffs, 
treat the words 'at law' as surplusage, and 
enter a Judgment according to tlie verdict 
viewed In this light. No error prejudioial 
to appellants was committed by the trial 
court in pursuing this course." In the light 
of the foregoing authorities, It is not es- 
soitial to determine whether, had the plain- 
tifr in error at the time of the return of the 
verdict objected to its form and saved Ms 
exceptions thereto, the rendering of the Judg- 
ment on the verdict in such form would con- 
stitute error prejudicial to his rights such 
as to bring about a reversal of this case. 

[2] 2. The court Instructed the Jury as fol- 
lows: "The fact that a partnership is en- 
gaged In a particular trade or business being 
known is sufficient notice to third persons 
of the limitations, whit^i the nature and cus- 
toms of that trade or business place upon the 
power of each partner, and third parties 
dealing with a partner In matters outside 
the scope of its usual business, to charge 
the firm therein must show him to have 
iwssessed special authority so to act There- 
fore, If you find that the plaintiff bank, or 
its active managing officers, knew the kind 
and character of business being carried on 
by Brown & Montgomery, and that advances 
or loans by way of overdraft were made to 
li. O. Montgomery for the purpose of pur- 
chasing bank stock, oil mill stock, opera 
house stock, and furnishing money in en- 
deavoring to secure county seat location 
were not within the scope of the business, 
and tliat amounts for said purix)ses were In- 
cluded In ttie overdraft and later in the note 
sued on, before plaintiff can recover, It must 
be shown that the defendant L. O. Mont- 
gomery was authorized to make the said 
loans or receive said advancements and 
create the indebtedness accruing therefor, or 
that the defendant Brown afterwards rati- 
fied the acts of L. O. Montgomery, as the 
term ratified is hereinafter defined." The 
defendant (plaJntiff In error) R. Ia Brown 
requested the court to give the following 
instruction: "The mere fact that a partner, 
after knowledge that another partner has giv- 
en a note in the name of the firm dn a transac- 
tion outside the scope of the partnership 
business, keeps silent and does not repudiate 
the act, does not of itself amount in law to 
ratification or adoption. Ratification Is In 
the nature of an affirmative act, which In 
such a case <-annot be established by a mere 
omission to avow. The partner is not Iwund, 
as a matter of law, to deny his liability until 
he is prosecuted." This instruction was re- 
fused and e-Kcoptlon saved. The general 
charge to the Jury does not substantially in- 
clude or cover this liistinctlon. In Kenbin 
V. Cob«i et al.. 48 Cal. 545, it Is said: "At 



the Instance ot Oie plaintiff, the court below 
Instructed the Jury that If Sperling was In- 
formed of the fact of the giving of these 
notes by his copartner, Cohoi, in the name 
of the firm, and omitted to repudiate o.: dis- 
affirm, within a reasonable time^ what had 
been done by Coben, he will be held to have 
ratified and adopted what he, Cohen, bad 
done in the firm name.' The indebtedness 
for which the notes were given was the In- 
debtedness ot Cohen In the first instance, 
and not that of the copartnership firm of 
Cohen & Sperling. The instruction, assum- 
ing as It does that Sperling did not assent 
to the transaction at the time the note was 
delivered, and, of course, that he was not 
then bound thereby, nevertheless asserts the 
rule of law to be that if he was afterward 
informed of the fact that the firm notes had 
been so given he would become bound there- 
by, unless he should thereupon, or within a 
reasonable time, 'repudiate or disaffirm' them. 
It may be conceded that his failure to ob- 
ject under such circumstances would be evi- 
dence tending in some degree to show assmt 
upon his part to the giving of the notes, and 
so the jury were substantially told in the 
instruction next preceding the one we are 
now considering. But to say that a mere 
failure to actively repudiate the transaction 
amounts per se in point of law to a ratifica- 
tion or adoption of the notes is unwarranted 
by recognized principles defining the powers 
and obligations of copartners." In Barnard 
et al. V. Lapeer & Port Huron Plank Road 
Co., 6 Mich. 274, it Is said: "No rule is better 
settled than that one partner cannot bind his 
copartner by any contract not within the Im- 
mediate scope of the partnershlpi unless with 
such copartner's knowledge and consent. 
Each partner Is an agent for aU the members 
of the firm in the transaction of all business 
of such firm; but as to matters foreign to 
such business he is regarded as a stranger. 
The general business of the firm being that 
of manufacturing lumber, and the owner> 
ship of land as Incident thereto, the subscrip- 
tion to stock in a corporation, or to articles 
of association for the creation of one, was 
not an incident to such partnership. In- 
cidental benefits would not authorize one 
partner to bind his fellow, and no authority so 
to bind him Is shown. And the knowledge and 
assent required to bind the copartner must 
be establislied by evidence affirmatively show- 
ing It, or from which It may be clearly In- 
ferred. This is sought to be established from 
the fact that assessments were made, and 
their payment demanded of the firm, which 
were unresponded to; and it Is urged that 
it was Barnard's dut}-, upon such demands, 
to repudiate any Interest in the company, 
and that his silence should be construed in- 
to a recognition of his relation as a stock- 
holder. Now, a demand either through the 
mall or personal ia sulfieicut to bind a stock- 
holder, liut not to crente one. If the person 
of whom demand is made be not one, it Is 
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not hla duty td dlsdalm the diarabter of 
shx^holder. It Is enough that be does nfot 
lespond to such denuind. The slnit>le admis- 
sion that demand was dnly made of the firm 
Is not one of a personal demand of Barnard, 
nor Is of anything more than a fact; its ef- 
fect being a question of law. There la no 
evidence, nor any admission, in tfae case that 
knowledge of the demand ever came to Bar- 
nard; and certainly none that be ever, by 
any word or act, recognized any connection 
vrttfa the company." See, also, to the antoB 
effect iMerceia ▼. Andrus & Mack, 10 Wend. 
(N. Y.) 46S; Van Dyke v. Se^e et al., 49 
Mlim. B57, 52 N. W. 215 ; Johnson t. McGlary 
et aL, 131 Ind. 105, 30 N. H. 888. 

The court having instructed the Jury that, 
before the plaintiff (defendant in error) could 
recover against the plaintiff in error Brown, 
It must be shown that the plaintiff in error 
Lk O. Montgomery "was authorized to make 
the said loans or receive said advancements 
and create the indebtedness accruing theire- 
for, or that the defendant Brown afterwards 
ratified the acts of L. 0. Montgomery, as the 
term 'ratified' Is hereinafter defined," when 
the plaintiff in error requested the foregoing 
instruction as to ratification, the same should 
have been given. Nowhere in the general 
charge does said requested instruction as to 
ratification or adoption seem to have been 
lubstantlally covered. The defendant in er- 
ror Insists that the clause of the instruction, 
"the mere fact that a partner, after knowl- 
edge that another partner has given a note 
in the name of the firm in a transaction out- 
side the scope of the partnership business, 
keeps silent, and does not repudiate the act, 
does not of itself amount in law to ratifica- 
tion or adoption. Ratification Is in the na- 
ture of an affirmative act^ which In such a 
case cannot be established by a mere omis- 
sion to avow" — is erroneous in that such omis- 
sion to avow may create an estoppel. It 
may be that under a proper state of facts that 
an omission to avow the want of authority of 
the other partner to incur such liability 
might create an estoppel, where such silence 
caused the party to make further advance- 
ments or loans or to forego taking action for 
his protection, when such delay or Inaction 
would prejudicially affect his rights against 
the other partner. But under the record In 
this case such a question of estoppel Is not 
presented, and the question is not here de- 
termined. 

As to all money loaned or advancements 
made to said imrtnershlp through "L. O. Mont- 
gomery In due course of business the said 
R. L. Brown was liable therefor, though It 
was afterwards diverted from said business 
by Montgomery, unless the bank at the time 



of making the loan had knowledge that It 
would be so diverted, and as to such items 
where there was no conflict in the evidence 
the Jury should have been Instructed to find 
in favor of the plaintiff. As to items where 
there was a conflict in the evidence, the 
same should have been submitted to the Jury 
under appropriate instructions for a finding. 
As to the advancements that were made fot 
matters outside of the scope of the partner- 
ship with the knowledge of the bank that they 
were not to be used within such scope of said 
partnership as to whether or not a ratifica- 
tion was made by the plaintiff in error, the 
same should also have been submitted under 
proper instructions. If with the money that 
was advanced by the bank, with the knowl- 
edge that it was to be used to buy oil mUl 
stock and bank stock, such stock was bought 
and Issued in the name of the partnership or 
firm, and the evidence showed that the plain- 
tiff in error knowingly accepted the fruits of 
such transaction, these were matters that the 
Jury should take into consideration in deter- 
mining the ratification or liability on his 
part. Did he accept the fruits of said stock, 
or did he repudiate the purchase of the same 
and the holding of the same in the partner- 
ship name when the knowledge came to him? 
If he did the latter, he did not become owner 
thereof, and the partnership would have held 
the title as trustee for the other partner. The 
letter of June 26, 1908, to J. C. Tandy, Temple, 
Okl., who appears to have been vice president 
of the defendant in error bank, should have 
[been admitted in evidence. In that letter 
the plaintiff in error says: "He (plaintiff In 
error L. O. Montgomery) has done every- 
thing against my advice, and, of course, he 
sees hla error now. This fall I will have a 
bookkeeper that I can dei;)end on to give me 
a detail statement of the business every 
week. We are In the gin business and not 
in the seed cotton business, nor any other 
kind that I know of and when it comes to 
losing money it is not me. I went into the 
gin business only with him and he had no 
right to use the company otherwise. Mr. 
Tandy you will have to help look after Lee 
for I know be is a good man for your bank." 
It was competent for the purpose of deter- 
mining whether or not the plaintiff in error 
Brown ratified the act of h. O. Montgomery 
in borrowing money from the defendant la 
error bank to be used out of the scope of 
said partnership business. 

It follows that the Judgment of the lower 
court must be reversed, and the cause De- 
manded, with instructions to grant a new 
trial and proceed in accordance with this 
opinion. All the Justices concur. 
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BANK OF CARROIXTON, MISS., t. 
LATTING. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(ByXlabus hy the Court.) 

1. PBINCirAL AND SURETT (§ 34*)— DELIVEBT 

or \OTB— Consideration. 

The signing of a note as surety, some days 
after the principal had executed the same, aud 
after the delivery and acceptance thereof, and 
after the consideration had passed, without any 
agreement that the surety's name would be se- 
cured to the note, is without consideration. 

[Ed. Note.— For other cases, see Principal 
and Surety, Cent Dig. § 67 ; Dec. Dig. § 34.*] 

2. Principal and Subett (§ 34*)— Con8IDEIi- 

ATION. 

When a note has been fnlly executed and 
delivered, and, subsequently thereto, a new par- 
ty signed it as surety, there must be an inde- 
pendent consideration to make it obligatory 
upon the surety. 

[Ed. Note.— For other cases, see Principal 
and Surety, Cent. Dig. § 67; Dec. Dig. $ 34.*] 

3. Bills and Notes (i 226*)— Indorsement 
—Consideration. 

The defendant's contract (whether it be 
that of guaranty or suretyship), having been 
entered into after the note had once been de- 
livered and accepted by the payee, and the 
transaction had become fully executed, requir- 
ed proof of a distinct consideration to support 
it; and. in the absence of evidence tending 
to establish a new consideration, the undertak- 
ing is nudum pactum. 

[Ed. Note. — For other cases, see Bills and 
Notes, Cent Dig. §§ 634-541; Dec. Dig. | 
226.*] 

Commissioners' Opinion, Division No. 1. 
Error from Grady County Court; N. M. 
Williams, Judge. 

Action by Bank of CarroUton, Misslsslpid, 
against R. G. Latting, Jr. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

Bond & Melton, of Chickasha, for plain- 
tiff in error. T. J. O'Neill, of Chlckasha, 
for defendant In error. 

SHARP, C. On May 17, 1906, the Carroll- 
ton Cotton Oil Company, a corporation, en- 
gaged In the manufacture of cotton seed prod- 
ucts at CarroUton, Miss., was overdrawn In 
Its account with the plaintlflf, the Bank of 
CarroUton. On said day said milling company 
executed to said bank Its demand note for 
JW8.86 ; that being the amount of its over- 
draft. This note was signed, "The CarroU- 
ton Cotton Oil Co., R. Q. Latting, Jr., Sec. & 
Mgr.," by Mr. Latting, and on the day of its 
execution was delivered to the bank. Latting 
was at the time a stockholder In the mill 
company, and was also its secretary and 
manager. Some 10 days after the note was 
executed and delivered to the bank's cashier, 
at the cashier's request, Mr. Latting signed 
the note individually. At the same time it 
appears that Latting told the cashier of cer- 
tain collaterals owned by the mill comiwiny 
that he would put up as collateral security 
for the company's note. This, however, was 
not requested by the bank, but was volun- 



teered by Latting acting for the asiU com- 
pany. These collaterals consisted of some 
accounts, and two bUls of lading for two 
car loads of cotton seed. Issued to the mill 
company by the Southern Railway Company. 
The giving of the note took up the mill com- 
pany's overdraft This, It appears, was aU 
the bank at tbe time required In tbe way 
of a settlement of the mlU company's indebt- 
edness. As testified to by Mr. Latting : "The 
cashier of tbe bank called my attention to 
the fact that the mill had overdrawn some 
$900 or more, and asked me to close U op 
with a note, which I did." 

[1] The transaction between the princi- 
pal, the mlU company, and the creditor, the 
hank, upon the execution and delivery of the 
note, thereuiMn became an executed one, and 
apparently the bank was satisQed with the 
manner In which the transaction was dosed. 
It had extended credit to the mill company 
by i)ermittlng it to overdraw Its account, 
and accepted Its demand note In settlement 
of the overdraft It does not appear that, 
at the time of the execution and delivery of 
the note, any request for security In any 
form was made. The subsequent undertak- 
ing of the defendant, Latting, was therefore 
a collateral one. The indebtedness was that 
of the mill company. There must, of legal 
necessity, be a sufficient consideration In or- 
der to render valid the contract of suretyship 
or guaranty. This consideration Is usually 
either of benefit to the principal or surety, 
or of detriment to the creditor. But where 
the consideration between the principal and 
the creditor has passed and become executed 
before the contract of the surety or guaranty 
is made, and such contract was no part of 
the inducement to the creation of the original 
debt, such consideration Is not sufficient to 
sustain such contract. The rule Is a very 
general one, and authorities In support there- 
of are manifold. Brlggs v. Downing. 48 
Iowa, 550; Famsworth v. Clark, 44 Barb. 
(N. y.) 601; Shnmang v. Famsworth (Tex. 
Civ. App.) 24 S. W. 541; Baker v. Wahr- 
mund, 5 Tex. Civ. App. 268, 23 S. W. 1023; 
Bluff Springs Mercantile Co. v. White (Tex. 
Civ. App.) 90 S. W. 710; Martin v. Stub- 
bings, 20 111. App. 381 ; Anderson v. Norvill, 
10 lU. App. 240; Davidson v. King, 51 Ind. 
224; BeaU v. Ridgeway, 18 Ala. 117; Uu- 
dulph T. Brewer, 96 Ala. 189, U South. 314; 
Kissire v. Phmkett-Jarnell Grocery Co. 
(Ark.) 145 S. W. 567; Comstock v. Breed, 
12 Cal. 286; Levorene v. Ulldreth, 80 Cat 
139, 22 Pac. 72; Lewin v. Barry, 15 Colo. 
App. 461, 63 Pac. 121 ; Jackson et aL v. Coop- 
er (Ky,) 39 S. W. 39; Sawyer v. Feruald, 
59 Me. 500; Cutler v. Everett, 33 Me. 201; 
Teuney v. Prince, 4 Pick. (Mass.) 387, 16 
Am. Dec. 347 ; Ford v. McLaln, 104 Mo. App. 
174, 148 S. W. 190; Macfarland v. Ileim, 
127 Mo. 327, 29 S. W. 1030, 48 Am. St. Kop. 
629; Pfelffer v. Kiugsland, 25 Mo. 60; Wii- 
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llams V. WUliams, 67 Mo. 661 ; Barnes et al. 
T. Van Keuren, 31 Neb. 165, 47 N. W. 848; 
Leonard v. Vredenburgh, 8 Johns. (N. Y.) 
29, 5 Am. Dec. 317; Oilman v. Kibler, 5 
HumptL (Tenn.) 19; Clark v. Small, 6 Yerg. 
(Tenn.) 418; Russell v. Buck, 11 Vt 166; 
In re Estate of Goddard, 66 Vt 415, 29 AU. 
634; Randolph on C!ommercial Paper, S 920; 
Brandt on Suretyship and Guaranty, § 26; 
6 Am. & Eug. Enc. L. 691, 692. 

[2] It la Insisted, however, by counsel that 
the transaction of May 17th, together with 
that which subsequently took place when the 
note was signed by Latting, constituted a 
single transaction, and was therefore not 
completed until the date of the latter oc- 
currence. This contention flnda no support 
in the evidence. That the mill company com- 
plied fully with the bank's demand on the 
day that the note was given is unchallenged. 
There was no request or agreement on that 
date that Latting should personally Indorse 
the note, or that the mill company should 
deposit collateral. It is therefore unneces- 
sary for us to give further consideration to 
this contention. The note was executed and 
made payable in the state of Mississippi and 
the Supreme Court of that state, in Clopton, 
Ex'r, V. Hall, 51 Miss. 482, in a case where 
the surety signed the note several months 
after Its original execution, said: "If such 
Indorsement was contemporaneous with the 
making of the note, it will connect itself with 
that contract, and will be supported by Its 
consideration ; but If subsequeat thereto, and 
not done in pursuance of an agreement for 
the credit of the maker, and for the security 
of the payee. It must rest upon a considera- 
tion of its own ; otherwise It is nudum pac- 
tum. Moles V. Bird, 11 Mass. 436 [6 Am. 
Dec. 179] ; Ilnnt v. Adams, 5 Mass. 358 [4 
Am. Dec. 68] ; White t. Howland, 9 Mass. 
314 [6 Am. Dec. 71] ; MUler v. Gaston, 2 
HUl (N. Y.) 190; Hough v. Gray, 19 Wend. 
(N. Y.) 202; Leonard v. Sweetzer, 16 Ohio, 
4." 

[3] It was there held that the burden of 
proof as to the consideration of a note rests 
upon the plalntlfl!, where it is not by law 
implied, and that the subsequent signing of 
a note by a surety, after its delivery, con- 
stitutes a separate agreement, and the con- 
sideration is not Imported by the indorse- 
ment itself, but it must be shown aliunde. 
This, we believe, to be the general rule in 
8U(4i cases, when there is an issue as to the 
consideration. Norton on Bills and Notes, 
260; Pratt et aL v. Heddeu, 121 Mass. 116. 
Nor does the letter written by the defendant 
to the bank's cashier, of date August 21, 
1906, in any manner affect bis liability, as 
It was as much nudum pactum, as the note. 
Savage v. First Nat. Bank, 112 Ala. 508, 20 
South. 398. 

It not ai>pearlng that there was any con- 
sideration for the defendant's contract of 



suretyship or guaranty, the Judgment of the 
trial court should be affirmed. 

Commissioner AMES did not participate 
in the consideration of this cause. 

PER CURIAM. Adopted in whole. 



MAPLES et aL ▼. SMYTHE. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Hyllabus hy the Court.) 
Forcible Entry and Detaineb (| 29*)— Ev- 

TDENCB. 

Wliere, in forcible entry and detainer, 

flving tlie evidence its strongest probative 
orce, there is nd evidence reasonably tending 
to prove ttiat defendant was in possession of 
the premises in controversy at the commence- 
ment of the suit, held, tbat the court did not 
err in sustaiuinp; a demurrer to the evidence at 
the close of plamtiffs' testimony. 

[Ed. Note.— For other cases, see Forcible En- 
try and Detainer, Cent Dig. Sf 134-140; Dec. 
Dig. i 29.*] 

Error from Creek County Court; Josiah 
G. Davis, Judge. 

Action by Elizabeth Maples and others 
against William Smythe. Judgment for de- 
fendant, and plaintiffs bring error. Affirmed. 

McDougal, Lattimore & Lytle, of Sapulpa, 
for plaintiffs in error. Pryor, Bockwood & 
Lively, of Sapulpa, for defendant in error. 

TURNER, J. On March 12, 1909, Eliza- 
beth Maples, E. J. Maples, and A. A. Maples, 
plaintiffs in error, sued William Smythe, de- 
fendant in error, before a justice of the 
I)eace in Creek county in forcible entry and 
detainer for "a certain brick house at 201 
North Birch street, city .of Sapulpa; and the 
lands consisting of what was all of block 3 
in the old plat of the townslte of the city of 
Sapulpa." After answer filed, in effect a 
general denial, there was trial and Judgment 
for defendant On trial anew in the county 
court, to which the cause was appealed, at 
the close of plaintiff's testimony a demurrer 
was sustained to the evidence, and judgment 
rendered and entered accordingly, and plain- 
tiff brings the case here, assigning as error 
the action of the court in sustaining the de- 
murrer. 

To maintain the issues on their part plain- 
tiffs, after proof of three days' notice to quit, 
proved tbat, after one Egan had been in 
peaceable possession of the premises in con- 
troversy for some eight years, he turned it 
over to D. P. Maples, who fenced the same, 
and built thereupon a small brick house, and 
died in May, 1008, after years of peaceable 
possession; that plaiutiff Elizabeth is bis 
widow and the other two plaintiffs his chil- 
dren; that while Maples lived Egan acted as 
his agent and rented the same to one Sherry, 
who occupied the same for two months with 
a stock of goods which he, after the death of 
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Maples, sold out and turned over, together 
with possession of the premises, to Oiarlie 
Smythe, who occupied the house until Jan- 
uary, 1909. But here the evidence fails. As 
set forth In the brief of plaintiff In error, the 
most that can be said of it Is that defendant 
was never In actual possession, but, Charlie 
Smythe having moved out, the premises were 
unoccupied at the time this notice was given 
and suit commenced. The only evidence set 
forth In the brief tending to couple defend- 
ant with the possession was that he had told 
a witness that he, William Smythe, had 
"staked his brother, Charlie Smythe, in the 
premises several times and that no rent 
would be paid," and that thereupon notice to 
quit was served on defendant and this action 
commenced, which notice was in March after 
Charlie had quit in the preceding January. 
The same witness further testlfled that de- 
fendant cm a former trial of some kind some- 
where had testified that he claimed at a time 
not given to be In possession of said prem- 
ises under a quitclaim deed from one Kldd. 
If other evidence exists coupling defendant 
with possession of the premises at the time 
of the commencement of this action, it is not 
contained in the abstract set forth In plain- 
tiffs' brief, and we decline to Inspect the rec- 
ord to find it. Applying the rule invoked by 
defendant that actions of this kind may be 
maintained only against one in possession at 
the commencement of the action and not 
against one who does not in fact hold the 
land (19 Cye. 1142, 1163), there being no evi- 
dence reasonably tending to prove such pos- 
session In plaintiff at that time, the judg- 
ipent of the trial court Is affirmed. All the 
Justices concur, except WILLIAMS, J., not 
participating. 



IIUDDLESTUN v. D. M. OSBORNE & CO. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

fSyllaiut ly the Court.) 
Appeai, and Krbob (§ 773*)— Dismissal— 

Failure to File Bbibfs. 

Where plaintiff in error fails to comply 
with the rnlos of tins court, requiring him to 
serve a brief on covinsel for defendant in error 
and at the same time to file 15 copies of his 
brief with the clerk of the court, bis case, on 
being reached for submission, will be dismissed. 

[Ed. Xote. — For other cases, see .\ppeal and 
Error. Cent. Dig. U 3104, 3108-3110; Dec. 
Dig. f 773.*] 

Commissioners' Opinion, Division No. 1. 
Error from Washita County Court; I* B. 
Shean, Judge. 

Action by D. M. Osborne & Co. against 
Fred M. Iluddlestun. Judgment for plain- 
tiff in the justice court was aflSrmed on ap- 
peal, and defendant again brings error. Dis- 
missed. 

M. L. Ilolcombe, of Clinton, for plaintiff in 
error. Snodgrass & Darnell, of Arapaho, for 
defendant in error. 



SHABP, O. The petition in error was fflcd 
in this court March 23, 1911. Thereafter a 
motion to dismiss the appeal was filed by de- 
fendant in error, whlcii motion was by the 
court overruled on June 18, 1912, of which ac- 
tion of the court counsel for plaintiff in er- 
ror was informed. The case was regularly 
assigned for submission at the December, 
1912, term of the court, but plaintiff in error 
has filed no brief; neither has be asked for 
an extension of time in which to file brief. 

Upon the authority of Douglas v. Clayton 
Townslte Co., 29 Okl. 9, 116 Pac. 1016, and 
other cases cited in the opinion of the coort, 
the appeal should be dismissed. 

PEB OUBIAM. Adopted In whola 



CONELLT CONST. CO. ▼. BOTCB. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllahut Ip the Court.) 

Frauds, Statute of ({ 88*)— Sale of Chat- 
tels — Delivebt. 

A delivery and acceptance, at any subse- 
quent time, of any part of the goods or chattels 
wliich are the subject of an oral agreement and 
within the statute of frauds takes the contract 
out of the statute of frauds and makes valid 
the entire contract. 

[Ed. Note.— For other cases, see Frauds, Stat- 
ute of. Cent. Dig. | 163 ; Dec. Dig. { 88.*] 

Error from District Court, Beckham Comi- 
ty; G. A. Brown, Judge. 

Action by Lloyd Boyce against the Conelly 
Construction Company. Judgment for plain- 
tiff, and defendant brings error. Affirmed. 

R. B. Forrest, of El Reno, for plaintiff in 
error. W. B. Merrill, of Elk City, for de- 
fendant in error. 

TUBNEB, J. On August 20, 1909, defend- 
ant in error, Lloyd Boyce, sued the Conelly 
Construction Company, plaintiff in error, in 
the district court of Beckham county, in 
dauinges for the breach of a parol contract 
to deliver 2,000 cubic feet of sand at $1.25 per 
cui)ic yard, alleging part performance and 
accei)t!Uice by defendant for which, he says, 
dcfend.ant is Justly Indebted to him for the 
saud accepted, $41.2.5. After answer in ef- 
fect a general denial, there was trial to a 
Jury and Judgment for plaintiff for $34L75, 
and defendant brings the case here. 

There is no merit in the contention that 
this contract is within the statute of frauds 
(section 1089, Comp. I^aws of Okl.), which 
reads: 'The following contracts are invalid, 
unless the same, or some note or memo- 
randum thereof, be in writing and subscrib- 
ed by the party to be charged, or by his 
agent: ♦ • * An agreement for the sale 
of goods, chattels, or things in action, at a 
price not less than fifty dollars, unless the 
buyer accept or receive part of such goods 
and chattels, or the evidences or some of 
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tbem, or Bticit thtn^n In action, or pay at the 
lame time gome part of tbe purchase money. 
♦ • •" This for the reason that the pe- 
tition alleges and the proof shows sufficient 
part performance, by the subsequent delivery 
and acceptance of part of the sand, to take 
It ont of the statute. In Gabriel ▼. Klldare 
El. CSo., 18 Okl. 318, 90 Pac. 10, 10 L. R. A. 
(N. S.) 638, 11 Ann. Cas. 617, the court, con- 
struing this statute, In the syllabus, said: 
"A dellTery and acceptance, at any subse- 
qnent time, of any part Of the goods or chat- 
tels which are the subject of an oral agree- 
ment and within the statute of frauds takes 
the contract out of the statute of frauds and 
makes valid the entire contract" Tlnkle- 
paugh-Klmmel Hdw. Co. t. Minneapolis, etc., 
Co., 20 Okl. 187, 05 Pac. 427; Logan ▼. 
Brown, 20 Okl. 334, 95 Pac. 441, 20 L. R. A. 
(N. S.) 298; Grant et al. ▼. Mllam, 20 OkL 
672, 95 Pac. 424. 

There la no merit In the remaining con- 
tentions. 

Affirmed. All the Justices concur. 



HVINGER T. DUKE, County Snperlntend«nt 
(Supreme Court of Oklahoma. Feb. 4, 1913.) 

(Syttalnu by the Oo»rt.i 

SCHOOU AND SCBOOt. DlBTBIOTa (| 88*) -> 
CHANOB or BOUNDAKIES. 

Syllabus same as first paragraph of lylla- 
bns in Board of County Comraissioners of Gar- 
field Co. V. Worrell, 126 Pac. 785. 

[Ed. Mote.— For other cases, see Schools and 
School Districts. Cent Dig. | 69^; Doc Dig. 

Error from District Gonrt, Kay Oonnty; 
Wm. Bowles, Judge. 

Action by O. F. Bvlnger against B. A. 
Dnke, County Superintendent. Judgment for 
defendant, and plalntlflT brings error. Af- 
firmed. 

Sam E. Sullivan and H. S. Braucht, both 
of Newklrk, for plaintiff in error. J, F. King, 
of Newklrk, for defendant in error. 

HATES, C. J. Plalntlft In error, on be- 
lialf of himself and others similarly situat- 
ed, brought this action in the court below to 
obtain an Injunction against defendant in er- 
ror as the county superintendent of Kay 
county, enjoining him from changing the 
boundaries of consolidated school district No. 
1 of Kay county. Plaintiff is a resident and 
taxpayer of said consolidated school district 
Mo. 1, and a patron of said school. On the 
26tta day of June, 1909, common school dis- 
tricts Nos. 49, 50, and 51 of Kay county were, 
as Is by statute provided, organized into con- 
solidated school district No. 1. After the 
organization of said consolidated school dis- 
trict a petition was filed with the county stl-' 
perlntendent asKlng that he change the 
boundaries of Same so as to release certain 



territory formerly known as school district 
No. 61, and to form such territory Into a 
school district 

It is alleged that the defendant has given 
notice that mi a day fixed he will take ac- 
tion upon the application for detaching said 
territory from consolidated school district No. 
1, and that he has openly declared his in- 
tention of sustaining the application and of 
detaching said territory and reorganizing the 
same into the school district heretofore 
known as school district No. 61. Plaintiff 
alleges that if the aforesaid acts threatened 
by the defendant as county superintendent 
are done, they will work great and irrepara- 
ble injuries to him and others similarly sit- 
uated, and that they have no adequate reme- 
dy at law. The trial court granted a tem- 
porary injunction in conformity with the 
prayer of plaintifTs petition, which was there- 
after, upon motion, dissolved; and it Is from 
the order dissolving the temporary injunction 
that this appeal is prosecuted. 

We may lay aside all questions raised by 
this appeal, except the one that challenges 
the power of the county superintendent aft- 
er a consolidated school district has been es- 
tabllsbed under the provisions of the statute, 
thereafter to alter or change the boundaries 
of said district by detaching territory there- 
from for the purpose of attaching it to other 
sdiool districts, or for the formation of a 
separate or new district This question wa.s 
considered and determined in Board of Coun- 
ty Commissioners of Garfleld County v. Wor- 
rell (not yet officially reported) 126 Pac. 785. 
where it was held that by virtue of section 
1, c. 107, p. 202, Sess. Laws 1910, and sec- 
tion 8, c. 33, art 1, Sess. Laws 1905 (section 
8176, Comp. Laws 1909), a county superin- 
tendent Is granted power to change the bound- 
aries of consolidated school districts in his 
county when the Interests of the people there- 
of may require it by making them conform 
to existing topographical or physical condi- 
tions. Counsel for plaintiff hare In an able 
and thorough brief contended that no such 
authority is conferred by the statutes upon 
coimty superintendents, and their position Is 
not entirely without reason and authority to 
support it; but, after giving all of their ar- 
gument careful consideration, we are not 
convinced that our former conclusion Is In- 
correct. 

The proposition Involved is solely a ques- 
tion of statutory construction. If the stat- 
ute as construed by this court in Board of 
County Commissioners of Garfleld County t. 
Worrell, supra, doee not in the minds of the 
Legislature sufficiently meet the demands of 
the public in the organization, maintenance, 
and alteration of consolidated school dis- 
tricts, that body is now In session and the 
defects of the statute as construed can be 
remedied by additional legislation. 

The Judgment of the trial court la affirmed. 
All the Justices concur. 
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ADAMS V. BOARD OF COM'BS OF GAR- 
VIN COUNTY et al. 
(Supreme Court of Oklahoma. Feb. 11, 1013.) 

(Syllahus hjf the Court.) 

1. Counties (| 196*)— Levy of Taxes— Va- 
lidity— Injunction. 

The excise board of a county, without a 

f>etitlon as provided for by statute, made a 
evy to be used for the purpose of eradicating 
cattle ticks therein. The said county was lo- 
cated partly above and partly below the quar- 
antine line as established by the State Board 
of Agriculture. Plaintiff, a taxpayer, brought 
action to enjoin said board from allowing 
claims and the county treasurer from paying 
warrants drawn on such fund on the ground 
that under section 2, c. 115, p. 255, Sess. Laws 
1010-11, a levy on all taxable property in the 
county 18 subject to taxation for this purpose 
only when petitioned for by a majority of the 
voters thereof or of any municipal township, 
and the court refused to grant the injunction. 
Held, eiTor; that the levy was without author- 
ity of law and was void. 

[Ed. Note. — For other cases, see Counties, 
Cent Dig. J 308; Dec. Dig. S 196.»] 

2. Statutes (| 245*)— Constbuction— Levy 
OF Tax. 

Where a statute imposing a tax is sus- 
ceptible of two constructions, and the legisla- 
tive intent is in doubt, the doubt should, as a 
rule, be resolved in favor of the taxpayer. 

[Ed. Note.— For other cases, see Statutes, 
Cent Dig. | 320 ; Dec Dig. § 245.*] 

Error from District Court, Garvin County; 
R. McMillan, Judge. 

Action by E. Z. Adams agralnst the Board 
of County Commissioners of Garvin County 
and another. Judgment for defendants, and 
plaintiff brings error. Reversed and re- 
manded. 

John M. Stanley and Andrew Wood, both 
of Pauls Valley, for plaintiff In error. 
Charles West, Atty. Gen., and Charles L. 
Moore, Asst Atty. Gen., for defendants in 
error. 

DUNN, J. On October 8, 1912, plaintiff 
in error as plaintiff filed his petition for an 
injunction against the defendants In error 
In the district court of Garvin county, In 
which he alleges, in substance, that be is a 
legal resident and taxpayer of said county; 
that on June 4, 1912, the board of county 
commissioners of said county passed a reso- 
lution attempting to appropriate $2,500 to be 
used to effect the eradication of cattle 
ticks in said county; that on August 16, 
1912, the excise board of said county levied 
$8,250, as taxes for the contingent fund for 
the fiscal year of 1912-13, which levy in- 
cluded the said $2,500, to be used for tick 
eradication in the said county; that, in the 
pursuance of said acUon of the board, claims 
have been allowed and warrants issued 
against the said fund in the sum aggregat- 
ing $742.15 ; that other claims for labor and 
materials, etc., have been presented for al- 
lowance against the same and await the ac- 
tion of the board thereon ; that Garvin coun- 



ty is located partly above and partly below 
the live stock quarantine line established 
and maintained by the Oklahoma State 
Board of Agi^lculture ; that the said board 
of county commissioners acted without au- 
thority of law in making an appropriation of 
funds for tick eradication ; that the said ex- 
cise board acted without authority of law in 
making the levy of taxes for the reason that 
the said levy had not been petitioned for by 
a majority of the taxpayers of Garvin coun- 
ty nor of any township therein as provided 
by section 2, c. 115, of the Session Laws 
1911 ; that the paying out of moneys for the 
purposes mentioned is without authority of 
law and will result in irreparable injury to 
plaintiff and every other taxpayer in Garvin 
county; and that plaintiff is without an ad- 
equate remedy at law. Plaintiff prays that 
the board of county commissioners be en- 
joined and restrained from allowing any 
claims and that said defendant J. F. Trim- 
mer, county treasurer, be enjoined and re- 
strained from paying any of the warrants 
which have been or may hereafter be drawn 
on him as treasurer and for all other proper 
and equitable relief and for costs. On pres- 
entation of the petition above set forth, a 
temporary injunction was granted which was 
later dissolved, from which action plaintiff 
prosecutes his appeal to this court 

fl] The only law for levying a tax to pro- 
vide a fuud vrith which to co-operate with 
the State Board of Agriculture in the work 
of eradicating the cattle tick, by the excise 
boards of the different coimtles, is found in 
sections 1 and 2, c. 115, p. 255, Sess. Laws 
1911. Those portions of these sections per* 
(inent hereto read as follows: 

"Section 1. The excise board of any coun- 
ty situated above the state quarantine line 
as fixed by the State Board of Agriculture, 
shall have power to levy a tax on all taxable 
property within the county to provide a fund 
with which to co-operate with the State 
Board of Agriculture In the work of eradi- 
cating ticks of the variety above mentioned, 
which fund may be used for any one or all 
of the purposes of constructing suitable dip- 
ping vats, or employing comi)etent live stock 
Inspectors, for purchasing material for dis- 
infection or for anything which In the opin- 
ion of the board of county commissioners 
promises to further the protection of the live 
stock Interests of the county. 

"Sec. 2. When so petitioned by a majority 
of the voters of any county or municipal 
township within the county, such majority 
to be measured by the number of votes cast 
at the last general election, the excise board 
of any county shall make a levy on all tax- 
able property of the county, such as will be 
necessary to bear the actual cost of co- 
oiterating with the State Board of Agricul- 
ture as provided for in section 2, of this 
act, and to establish and construct one sub- 
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stantlal dipping vat or as many of said 
yats of necessary dimension as may be ad- 
Tlsed by tbe State Board of Agriculture," 
etc. 

Although several propositions are argued by 
counsel to sustain the Judgment, from the 
Tiew which we take of this case it will be 
necessary to pass upon but the one involved 
In a construction and application of the fore- 
going statutes. Counsel for plaintiff contend 
tliat the action of the excise board of Garvin 
county in levying a tax for the eradication 
of cattle ticks on its own motion and with- 
out the petition as required in section 2 of 
the act above quoted is void, and hence 
there is no fund available and against which 
to allow or out of which to pay any of the 
claims in question. In answer to this con- 
tention, counsel for defendants insist that 
the first section above quoted, providing that 
"the excise board of any county situated 
above the state quarantine line as fixed by 
the State Board of Agriculture, shall have 
power to levy a tax on all taxable property 
within the county to provide a fund with 
which to co-operate with the State Board of 
Agriculture In the work of eradicating ticks," 
etc., gives the county authorities of Garvin 
comity the power, in their discretion, to pro- 
vide a fund by taxation for tick eradication 
which would become mandatory only on a 
petltlcm being presented in accordance with 
tbe next succeeding section. With this con- 
tention we are unable to agree. 

[1] The statutes In question are clear and 
unambiguous and susceptible to but one con- 
struction. It is held by I>oth the courts of 
England and the United States that statutes 
requiring or authorizing a levy of taxes or 
duties on subjects or citizens are to be con- 
strued most strongly against the government, 
and in favor of the subjects or citissens, and 
that their provisions are not to be extended 
by implication beyond the clear import of 
the language used, or to enlarge their oper- 
ation 80 as to embrace matters not specifical- 
ly pointed out, although standing upon a 
close analogy. United States v. Wlggles- 
wortb, 2 Story, 369, Fed. Gas. No. 16,690. 
In the case of McNally v. Field (0. O.) 119 
Fed. 445, the court held in the syllabus that : 
"Where a statute imposing a tax is sus- 
ceptible of two constructions, and the legis- 
latire Intent is in doubt, the doubt should, 
as a rule, be resolved In favor of the tax- 
payer." To tbe same effect, see Lewis' Suth- 
erland, Statutory Construction (2d Kd.) | 
535 ; Cooley on Taxation (3d Ed.) p. 454, and 
cases cited; Mayor v. Hartrldge, 8 Oa. 30. 
Garvin county is located partly above and 
partly t>elow tlie state quarantine line as 
fixed by the State Board of Agriculture, and, 
when the board of county commissioners 
thereof Is i)etltioned by a majority of the 
voters therein or of any municipal township 
in the county, all taxable property in the 



county may be subjected to. a levy for tbe 
purpose of co-operating with tbe State Board 
of iL^lculture in constructing dipping vats 
or in any other way protecting the live stock 
Interests of the county. In the case at bar 
as above declared, the levy was not made 
according to the law authorizing the levy, 
and is therefore void. 

Tbe balance of tbe questions presented are 
of practice, do not go to tbe merits of tbe 
action, and, after an investigation and con- 
sideration thereof. In our Judgment are with- 
out substantial merit. 

The order of tbe trial court dissolving tbe 
temporary injunction is reversed, and the 
cause is remanded to the trial court to take 
further proceedings in accord with this opin- 
ion. 

HATES, O. J., and TURNER, WILLIAMS, 
and KANE, 33., concur. 



TUBMAN V. BURTON et al. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllabui ty the Court.) 
Appeal and Ekror (§ 699*)— Review— IN- 

SUKIICIENT ReCOBD. 

Where none of the evidence appears in 
the record, and there is no Btatemeat of what 
it tended to prove, or that it raised the ques- 
tions on which instructions are based, this 
court cannot as a general rule determine 
whether there was error in the rulings of the 
court ai to the instructions or not. 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent Dig. §S 292&-2930; Dec Dig. i 
60!).*] 

Commissioners' Opinion, Division No. 1. 
Error from District Court, Okmulgee County; 
W. li Bamum, Judge. 

Action by Charles Burton and Millie Bur- 
ton against William S. Tiirman. Judgment 
for plaintiffs, and defendant brings error. 
Affirmed. 

William S. Turmau, pro se. John L. May- 
nard, of Okmulgee, for defendants in error. 

SHARP, C. Plaintiffs below, defendants 
in error, sued defendant below, plaintiff in 
error, to recover Judgment in the sum of 
$1,164.25 and interest, an alleged balance due 
on the purchase price of certain lauds situat- 
ed in Okmulgee county. A Jury trial being 
bad, a verdict was returned in favor of plain- 

tur. 

T%e only errors upon which a reversal is 
sought arise out of an instruction given by 
the court, and the refusal to give an Instruc- 
tion requested by defendant The case-made 
does not contain the evidence nor any part 
thereof; neither is there a statement of what 
the evidence was or what it tended to prove. 
It Is not claimed by tbe plaintiff in error 
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that the verdict rendered Is not emnported by 
sufficient evidence. From the answer and 
amendments thereto It apipears that defend- 
ant plead payment at various times and in 
various sums of the amount claimed by plain- 
tiff to t)e due and unpaid. From the brief of 
plaintiff in error it appears that on the trial 
the defendant introduced a number of re- 
ceipts bearing the signature of one of the 
plainticrs, and from the amounts therein 
contained it was claimed that defendant had 
discharged his indebtedness to plaintiffs. 
But plaintiff in error further states in his 
brief that, although the said plaintiff ad- 
mitted his signature to the receipts, he de- 
nied having received the several amounts 
therein named, and charged that said defend- 
ant had altered said receipts so as to make 
them read for a larger amount than that con- 
tained therein at the time of their execution. 
This counsel says was the only question be- 
fore the Jury. This statement is concurred 
In by counsel for defendants in error. But 
how are we to say that the court erred In 
giving Instruction numbered 4, and in refus- 
ing the defendant's requested Instruction, 
when none of tlie evidence is before us? Are 
we to presume error merely from the fact 
that the court refused to give an instruction? 
On the contrary, we are committed to the 
rule that where a verdict and judgment are 
authorized by the evidence, and another 
would be unwarranted, the same will not be 
reversed on appeal on account of errors al- 
leged to exist In the Instructions. Chapek v. 
Oak Creek National Bank, 19 Okl. 80, 01 Pac. 
1129; Shawnee Nat Bank v. Wootten & 
Potts, 24 Okl. 425, 103 Pac. 714; St Paul 
F. & M. Ins. Co. V. Mlttendorf et al., 24 OUl. 
661, 104 Pac. 854, 28 L. R. A. (N. S.) 651; 
MitcheU V. Altus State Bank, 32 Okl. 628, 
122 Pac. 688. 

Courts of error do not sit to decide moot 
questions, but to redress real grievances. It 
can, of course, never be said that the jury 
were misled by the giving of an erroneous 
instruction, or the refusal to give proper 
instructions, where they have reached the 
correct result by their verdict Hence courts 
of review in passing upon errors assigned 
in giving instructions, or refusing to give 
requetfed instructions, should look into the 
evidence, and see if the verdict is right, and, 
If found to be so, should look no further. In 
Town of Leroy v. McConnell et al., 8 Kan. 
273, the record was in vei? much the same 
condition as here. It was observed In the 
opinion by Kingman, C. J.: "One of the er- 
rors complained of is the giving of certain 
instructions, and the refusal to give others. 
It would be labor wasted to examine the 
Instructions given, for, even if it were certain 
that they were not correct as legal principles, 
there would be the uncertainty as to whether 
they applied to the evidence in the case; and, 
if they did not, then, though there may have 
been error, it is not shown to be prejudicial 



to the plaintiffa. The plalntlflb In error most 
show that such errors have been committed 
as have wrought prejudice to them, or may 
have done so, or there can be no reversal of 
the judgment It is not necessary to bring 
up all the evldoice In every case, but enough 
must be shown, either by the testimony or 
by statement in the bill of exceptions, for 
this court to see that the instructions are 
awlicable to the evidence. The same remark 
applies to instructions refused. If they enun- 
ciate correct principles of law, and have no 
applicability to the case, then the court does 
right in refusing to give them; and, in the 
absence of the evidence, we are unaUe to 
say that such instructions ought to liav* 
been given. All presumptions are In favor 
of the rulings of the court below, and this 
presumption is not removed by any number 
of possibilities." See, also, Missouri River, 
F. S. & G. R. Co. V. Owen, 8 Kan. 410; State 
V. English, 34 Kan. 629, 9 Pac. 761; Stetler 
T. King, 43 Kan. 316, 23 Pac. 558; Gray t. 
City of Emporia, 43 Kan. 704, 23 Pac. 044. 
The objectionable instructions given, as well 
as the requested Instruction refused, were 
each based upon the evidence, not upon the 
issues joined by the pleadings, and without 
the evidence before us we are unal>le to say 
that any error was committed. The Instruc- 
tion given may have been proper, the one 
refused, improper ; or the requested instruc- 
tion may not have been applicable to the 
evidence; or it may be that the testimony 
was such that the Jury could have arrived 
at no other verdict, and the error, if error 
was committed, was not preJudidaL The 
court charged that the burden of proving 
payment was on the defendant; that, while 
a wi-itten receipt constituted prima facie evi- 
dence of payment, it was not conclusive, and 
was subject to explanation, and might upon 
proof be entirely rejected. Such is the law. 
While a receipt is prima facie evidence of 
all the facts and statements therein, it is 
open to explanation. Solomon RaUroad Co. 
V. Jones, 34 Kan. 443, 8 Pac. 730; Clark v. 
Marbourg, 33 Kan. 471, 6 Paa 348; St Louis, 
Ft S. & W. R. Co. V. Davis, 35 Kan. 464, 11 
Pac. 421; American Bridge Co. v. Murphy, 13 
Kan. 35; Stout v. Hyatt 13 Kan. 233; Thomp- 
son on Trials, § 3050; Wlgmore on Evidence, 
If 24:^2, 2518; Jones ou Evidence, §g 70, 491. 
A party admitting his signature to a receipt 
Is not thereby precluded from showing, either 
that he did not receive the amount therein 
named, or that there had been an alteration 
in the body of the receipt, whereby the 
amount named was increased. The court 
further Instructed that the burden of proof 
was on the party attacking the validity of 
the receipt It rests upon the plaintiff In 
error to show affirmatively that the trial 
court erred, and the record presented for 
our consideration, not containing the evi- 
dence, falls to disclose wherein the defend- 
ant's rights were i>rejudicially affected. Ver- 
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diets of Juries and Judgments of courts are 
not to be thus lightly set aside. 

Haying thus concluded, the Judgment of 
the trial court should he affirmed. 

PER CURIAM. Adopted In whole. 



OKLAHOMA RY. CO. ▼. STATE. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(8yllahu» hy the Court.) 
Carbierb (1 18*)— Fabk»-=-Obdkb or Cobpo- 

BATION CoUMISSIUH. 

Appellant's eviUence examined, and held 
suflBcient to gvercumc the prima facie presump- 
tion of the reasonableness, justness, and cor- 
rectnesa ot the order appealed from. 

IBd. Note. — For other caaes, see Carriers, 
Cent Die H 13. 10-lti, 20, 'A; Dec. Dig. i 

Appeal from the State Corporation Com- 
mission. 

From an order of the Corporation Com- 
mission fixing rates of the Oklahoma litiil- 
way Company, the latter appeals. Kever^ed. 

Sbartel, Keaton & Wells, of Oklahoma City, 
for plaintiff in error. Chas. West and Chas. 
Ij. Moore, for the State. 

TURXEB, J. This Is an appeal from an 
order of the Corporation Commission requir- 
ing that appellant, oiieratiug an Interurbau 
railway through Brltton to Edmond, shall 
charge 10 cents for all students attending the 
Wesleyan Female College from College Park 
station to Oklahoma City and from Okla- 
homa City to Collppre Park station, and shall 
sell round-trip tickets to all others not ex- 
ceeding 25 cents each, or single trip tickets 
not exceeding 15 cents each, to take effect 
on and after March 24, 1912. In support of 
the order W. A. Shelton testified before the 
Commission that be was preeAdent of said 
college; that they were trying to establish 
a school out there, to accomplish which it was 
necessary to hare the patronage of Oklahoma 
City; that it was almost Impossible so to 
do at a rate that cost the students 30 cents 
each day for the round trip from the city; 
that the college was In the corporate limits 
of Btitton, which enjoyed a 10-cent rate; 
that the distance was about the same to Col- 
lege Park station as to Putnam City, which 
had that rate, and that said rate would, in 
bis opinion, increase the attendance of the 
school and travel to and from the city ; that 
the distance from Main street in Brltton to 
the college was about a half mile ; that the 
enrollment of the college was about 90, about 
half of which were boarding students and 
most of the remainder residents of Okla- 
homa City, and tlmt the present 10-cent rate 
ends about two blocks north of Brltton and 
somewhere near a mile and a half from Col- 
lege Park station. O. F. Scnsebaugh, presiding 
, elder of the Oklahoma City district of the 



M. E. Church South, and a member of the 
board of trustees of the college, stated that 
the rate to and from the school had much to 
do with Its patronage ; that the school was 
hidonsed hy the annual conferences and oth- 
ers representing a membership of about 65,- 
000 and a constituency of three or four times 
that in the state; that they expected to make 
it one of their great schools, and wanted to 
be given the best opportunity possible to do 
so. It was his opinion that it would be to 
the best Interest of the company to grant the 
rate because of the Increased patronge it 
would have, but did not know of any road 
whose rate for 9 or 10 miles was a dime on 
Interurban cars. This was all the evidence 
adduced in support of the order. 

In opposition thereto John W. Shartel tes- 
tified: That College Park is on the interurban 
running from Oklahoma City to Edmond, the 
total length of which from the terminal sta- 
tion within the city to First street In Ed- 
mond Is 15.1 miles, and the through rate on 
appellee's car 25 cents, with the following 
breaks: "From termimil station to Belle Isle 
.station 414 nilles, 5 cents; from Belle Isle 
station to Brltton station 5 cents; from 
r.rltton station past College Park station to 
the next break in fare, 2Vi miles north of 
Brltton station, 5 cents; from said point 
214 miles, 5 cents; from said last-named 
point to Edmond, 5 cents ; the distance from 
College Park station to Oklahoma City term- 
inal station being 9.6 miles." That College 
Park is on the third section towards its north 
end, and about three-fourths miles from the 
20-cent rate, and that at that time said line 
was not paying over two-thirds actual operat- 
ing expenses. That the rate to Putnam City 
is 10 cents for a distance of 8.2 miles which 
was two-tenths miles longer than that to Brlt- 
ton. That the rate to Bethany, which is four- 
tenths miles closer and a much larger school. 
Is 15 cents and no reduction. That other sub- 
urban lines of the company were not paying a 
fair value, neither was appellant's road as a 
whole. That appellant had taken money 
which might have been paid to its stock- 
holders on the main system and appropriated 
It to the upkeep of these outside lines wait- 
ing for the i>eople to move in and build up 
the country. That a 10-cent rate to this 
school would result in charging 10 cents for 
10 miles, and 15 cents for 5 miles from that 
point on to Edmond, or would result in hav- 
ing to cut out 5 cents on the Edmond run 
and hauling through for 20 cents. 

As a part of the record, the Commission, 
pursuant to Const, art. 9, § 22, files for our 
consideration a written statement of the rea- 
sons upon which the order is based. The ma- 
terial part of it reads: "It Is Insisted by the 
defendant that this line Is being operated 
at a loss. No figures were submitted to the 
Commission showing the earnings and ex- 
pense, and evidence that only stjites conclu- 
sions is as a rule unsafe to predicate a find- 
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lag of facts, therefore no finding will be mad0 
upon that point The president of the college 
and the presiding elder for this district states 
that this college was established by the 
Southern Methodist Church, and Is known as 
the Wesleyan Female College. This church 
represents a membership of about 65,000 peo- 
ple, and a constituency of about three or 
four times that amount in Oklahoma and 
adjoining states. They proposed to make it 
one of the great schools of the West, and it 
is insisted by these witnesses that, if prop- 
er rates were given from Oklahoma City, it 
would have a tendency to more than double 
the attendance. It does not cost the com- 
pany but slightly more, if any, to operate 
cars filled with passengers than it does to 
oi>erate them comparatively empty. The re- 
duction of rates does not always reduce gross 
revenue. It has been the xiollcy of the Com- 
mission going over the statistics in regard 
to passenger rates in general that the re- 
duction of rates more often lucrpnses revenue 
than diminishes it. For an additional dis- 
tance of slightly over one mile beyond Brit- 
ton the defendant insisted on charging 5 
cents additional fare. The Commission is of 
the opinion based on all the evidence and 
circumstances in this case that a rate of 10 
cents from Oklahoma City to ColleKe Park 
station for all students attending the Col- 
lege would be reasonable, and that it would 
have a tendency and would in fact increase 
the travel without increasing the exi)euse; 
that a rate for all other than students should 
be 15 cents for single trips or should be 
25 cents for the round trip. Our conclusions 
in this case are argumentative, In that all 
Interurbans, street railways, and steam rail- 
roads give commutation tickets to any num- 
ber of people who regularly go to and from a 
given point" If there is any evidence rea- 
sonably tending to support the order, the 
prima fade presumption that the same is 
reasonable and Just obtains by reason of 
Const art. 9, f 22, otherwise not A., T. & 
S. F. By. Co. V. State, 28 Okl. 4T6, 114 Pac. 
721. Such there is not The most that can 
be said in favor of the order is that it is 
based xspon testimony merely expressive of 
a desire for the rate in order to build up the 
school. This is no substantial basis for the 
order. But opposed to this is the uncon- 
tradicted evidence of Mr. Shartel as follows: 
"That line Is being operated, and, with the 
possible exception of June, July, and Au- 
gust, has been operated ever since it opened 
at a loss. By a loss I mean to say the pay- 
ment of the actual operatine expenses of the 
line itself without any return for interest 
on the Investiuont or any allowance for de- 
preciation. The line Is being and has been 
run at a loss, and at the present time from 
Oklahoma City throush Rritton to Ediiiond 
Is not paying over two-thirds of its actual 
oi)eratlng expense. The giving of a rate of 
a cent a mile or a cent and a tenth or what- 



ever it figures out (or that distance ont there 
would mean that for every 10 cents we take 
in we would be paying out at least 15." As 
stated by us in A., T. & S. F. By. Co. et aL 
v. State, 27 Okl. 820, U7 Pac. 330: "Courts 
are not permitted to disregard the uncon- 
tradlcted evidence of comi)etent unimpeach- 
ed witnesses. If an order requires evidence 
to support it and all the evidence introduced 
is to the effect that the order is unreasonable, 
and ought not to be made, it seems axiomatic 
to say it would be error to enter It" And 
so we say that, as this order is based upon 
testimony merely expressive of a desire for 
the rate and in opposition to uncontradicted 
evidence, in effect, that such a rate, if en- 
forced, would compel appellant to operate 
at a still greater loss, the same is unreason- 
able and unjust 

It is therefore reversed, and the rate there- 
by sought to be displaced Is ordered to stand. 
All the Justices concur, except WII<LIAMS, 
J., not participating. 



BEBBT et al. t. SUMMEBS. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(SpUabut by the Court.) 
iNniANs (i 15*)— Dekos— Validity— Bemov- 

AL Oir UCSTUICTIONS. 

A full-bl«od member of the Creek tribe 
of Indians, prior to the removal of his restric- 
tions, joined with his wife in the execution 
and delivery of a deed to a portion of hia al- 
lotment After the remuval of bis restrittious 
he executed and delivered a deed to the same 
land to his wife. Held, the first deed being 
void, the eubscquently acquired title of the 
wife did not inure to the benefit of her grantee. 
[Ed. Note. — For other cases, see Indiana, 
Cent Dig. §§ 17, 29, 37-^4 ; Dec. Dig. § 15.*] 

Error from District Court Creek County; 
W. L. Barnnm, Judge. 

Action tv J. B. Summers against I. K. 
Berry and Mrs. L. H. McClung. Judgment 
for plaintiff, and defendants bring e^-ror.. 
Reversed and remanded. 

BIddison & Campbell, of Tulsa, and W. P. 
Boot, of Sapulpa, for plaintiffs in error. J. 
E. Thrift, of Bristow, for defendant in error. 

DTJNf^, J. This case presents error from 
the district court of Creek county. The only 
question involved under the agreed state- 
ment of facts on which the same was tried 
Is whether Hannah Frank Is bound by her 
covenant of warranty in the deed executed 
and delivered by Noah B'rank, her husband, 
and herself to L. B. Jackson, and by him 
made to plaintiff, J. B. Summers. The deed 
in question was to a portion of Noah Frank's 
tribal allotment of land. It was executed 
July 26, 1905, prior to the removal of re- 
strictions on his right to alienate. After the 
removal of his restrictions he executed and 
delivered a deed to the said land to his wife, 
Hannah Frank and the question Involved in 
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this case is whether the title whlah' she then 
secured Inured to the grantee under the first 
deed. The transactions covered by the 
agreed statement of facts occurred before 
statehood and while tbe laws of Arkansas as 
pot In force In the Indian Territory by acts 
of Congress were operative. Counsel for 
plaintiff has not ftivored - as with a brief, 
and we are not advised upon what theory 
the court rendered Judgment in his favor, 
for tbe uniform holding of all of the author- 
ities we have been able to discover on this 
proposition Is that, in order for a deed to 
operate as an estoppel. It is essential that 
it should be valid as a transfer of grantor's 
interest. 3 Devlin on Deeds, SS 1275, 1:281a ; 
Altemos, etc., v. NlckeU, 115 Ky. 506, 74 S. 
W. 221, 103 Am. St Rep. 833 ; PeUs et al. 
T. Webqulsh, 129 Mass. 468; Bledsoe v. Wort- 
man et al., 129 Pac. 841, an opinion of this 
court of January 17, 1913. Under the pro- 
visions of sectioa 16 of the Supplemental 
Agreement of the Creek Tribe of Indians (32 
Stat. 503, c. 1323), the grantee, Noah Frank, 
could make no valid conveyance of his allot- 
moit. Tbe deed which he made was abso- 
lutely void and in no wise prevented him aft- 
er the removal of his restrictions from mak- 
ing another one. It divested him of no right 
or title in the land, and was invalid to trans- 
fer any of grantor's Interest. 

Tbe case of P^Is et al. v. Webqalah, snpra, 
from the Supreme Judicial Court of Massa- 
chusetts, was one where Mercy McGrego, an 
Indian, executed to Jesse Webqulsh, in con- 
travention of the law relating to tbe tribe of 
Indians of which she was a member, a deed 
to a tract of land. Tbe court dealing with 
tlie case, after holding that she was inca- 
pable of making such a contract and that its 
execntion could not affect tier Interest in tbe 
estate or the interest of her descendants, 
said: "Tbe deed being absolutely void, and 
the title remaining In Mercy McGrego, nei- 
ther she nor her descendants were estopped 
from setting up title In the land, as against 
Jesse Webqulsh, although be afterwards be- 
came a proprietor; for the doctrine of estop- 
pel has no application to the case of a party 
Incapable by law of making a contract." 

The case of Altemns, etc., v. Nlckell, su- 
pra, was one wherein, under the statutes of 
Kentucky, conveyances of land held In ad- 
verse possession were denounced as null and 
void, and tbe court held where such a con- 
veyance was attempted to be made, under a 
warranty deed, tbe grantee took no title, nor 
did the after-acquired title of the grantor 
inure to tbe benefit of the grantee; the court 
in Its discussion saying: "The basis of the 
doctrine that after-acquired title attaches for 
the benefit of the vendee of one who has 
conveyed with warranty, but without title. 
Is the warranty. In very andeut times, be- 
fore the system of passing title by bargain 
and sale came into use, it was upon the Im- 



plied warranty. But running through tbe 
treaties oa the subject, it will be observed 
that a warranty must have existed in fact, 
or be 8ui)plied as a fiction, to support the 
reasoning by which the passing of title by 
estoppel was maintained. It must have been 
such warranty as runs wltb tbe land, and 
must have been attached to, and have been a 
part of, the deed of conveyance. Bigelow, 
Estoppel, 386 et seq. If, then, the deed con- 
taining the warranty is void, every part of It 
must be Ineffectual. To allow that the par- 
ties to a transaction prohibited as vicious 
might do by Indirection and circumlocution 
that which they could not do directly woald 
be to bring a reproach upon the administra- 
tion of the law." 

The case from this court, Bledsoe ▼. Wort- 
man et aL, supra, which dealt with section 
642, c. 27, Mansfield's Digest of Arkansas, 
which provides that if a grantor conveys real 
estate without title, but afterwards acquires 
tbe same, the estate then acquired shall im- 
mediately pass to the grantee, is in point. 
The grantor in tbe case was a member of 
the Cherokee Nation, and the same principle 
was involved in the decision as la Involved 
in tbe case at bar. This court in that case 
said: "Said land prior to the time of its 
l)ein«; selected by l<:ul8om as a part of his 
allotment being a part of the public domaiii 
of the Cherokee Nation, though he was a 
member of said trioe be could not execute 
any lawful conveyance thereto as such coor 
veyance was void (1) on the ground that re- 
strictions had not been removed as to such 
land, and (2) further because it was against 
public policy for him to execute a convey- 
ance to a part of the public domain of said 
nation. Tbe rule of estoppel as declared by 
said section 642 has no application to con- 
veyances executed in the face of tbe law. 
Such conveyance being void when executed, 
said section 642 was not intended to breathe 
life into It." 

The judgment of the trial conn is there- 
fore reversed, and the cause remanded, with 
instructions to set tbe same aside and enter 
(we In accordance with this opinion. 

HAYE», C. J., and TURNER and KANE, 
J J., concur. WILXiIAMS, J., concurs in the 
conclusion. 



POOS V. SHAWNEE FIRE INS. CO. t 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(SyUabu* hy the Court.) 

1. Courts (§ 150%, New, vol. 12. Key-No. Se- 
ries) — Statutes (S 124*) — Jurisdiction — 
County Courts— Title of Act. 

Tlie act of June 4, 1908 (section 2. art 1, 
c. 27, Seas. I.aw8 1907-08), which, by conferring 
exclusive jurisdiction upon the county court in 
certain classes of civil actions, thereby inci- 
dentally and indirectly takes tliat jurisdiction 
away from the district court is not in conflict 
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-with section 67, art 5, of ttie Constitution, re- 
quiring (lie act of the Legislatuie to contain 
but one subject, wiUdi shall be clearly expressed 
in the title. 

[Ed. Note.— For other cases, see Statntes, 
Cent Dig. H 184-186; Dec. vig. I 12*-*] 
2. CocBTS <S 150^, New, toL 12, Key-No. Se- 
ries)— District COUBT— JURIBDICTION. 

Section 10, art 7, of the Constitution, 
which confers upon the district court original 
jurisdiction in civil cases, except where exclu- 
sive jurisdiction is conferred upon some other 
court, does not prevent the Legislature from 
conferring jurisdiction upon both the county 
au(] superior courts, to the exclusion of the dis- 
trict court 

CommlsBloners' Opinion, EttTlsloii No. 1. 
Brror Crom District Court, Pawnee County; 
L. M. Poe, Judge. 

Action by H. D. G. Poos against tbe Sbaw- 
nee Fire Insurance Company. Judgment dis- 
missing plaintiffs action for want of Juris- 
diction, and plaintiff brings errw. AlBrmed. 

Eagleton & BldtllBon, of Pawnee, for plain- 
tiff In error. Scotliom, Caldwell & McRlll, of 
Oklahoma City, Victor O. Johnson, of Sho- 
shone, Idaho, Lewis S. Wilson, of Raton, N. 
M., and Redmond S. Cole^ of Pawnee, for de- 
fendant In error. 

AMES, O. The plaintiff sued the defend- 
ant, on April 21, 1909, In tbe district court 
of Pawnee county for $300. The defendant 
moved to dismiss the cause for want of ju- 
risdiction over tbe subject-matter. The mo- 
tion wafl sustained, and the plaintiff ap- 
peals. 

By the act of June 4, 1908 (section 2, art 
1, a 27, Session Laws 1907-08, p. 284), it is 
provided that the county court shall have ex- 
clusive jurisdiction in all sums in excess 
of $200, and not exceeding $500, with cer- 
tain exceptions not here material. The plain- 
tiff contends that this statute is unconstl- 
tutlorial, in so far as it makes the juris- 
diction of the county court exclusive of that 
of the district court, and two questions are 
presented for our consideration: First, 
whether the title of the act of June 4, 1908, 
is sntfidently inclusive, under the require- 
ments of the Constitution. Second, whether 
the subsequent act, conferring upon the su- 
perior court concurrent jurisdiction of this 
class of cases, reinvests tbe district court 
with jurisdiction also. 

[1] SecUon 57 of article 5 of the Constitn- 
tlon (Williams' Constitution and Enabling 
Act, f 147) provides that "every act of the 
Legislature shall embrace but one subject, 
which shall be clearly expressed in its title. 
• • • If any subject be embraced in any 
act contrary to tbe provisions of this section, 
such act shall be void only as to so much 
of the law as may not be expressed in the 
Utle thereof." The Utle of the act is "An 
act to define the jurisdiction and duties of 
the county court, and to fix compensation 
for the judges thereof, and to provide for a 



derk of the county In certain counties, and 
to fix compensation therefor, and to provida 
for a county stenographer, who sliaU be ex 
officio clerk of the county court, fixing tbe 
compensation and fees therefor; and de- 
claring an emergency." Section 10 of arti- 
cle 7 of the Constitution (WilUams' Constl- 
tntlon and Enabling Act, f 195) provides that 
"the district court shall have original Juris- 
diction in all cases, dvil and criminal, ex- 
cept where exclusive jurisdiction is by this 
Constitution, or by law, conferred on some 
other court, and such appellate jurisdictioii 
as may be provided in this Constitution, or 
by law. • • '"By section 10 of article 
7, the district cotirt tiad jurisdiction of this 
action, unless the act of June 4, 1908, by 
conferring exclusive jurisdiction upon the 
county court, divested the district court of 
jurisdiction. 

The argument is made that, as the title of 
the act of June 4, 1908, does not refer in 
any manner to the district court, so much 
of that act as affects the jurisdiction of the 
district court must fall, under the provisions 
of section 67 of article 6 of the Constitution. 
That the Jurisdiction of the district court 
was affected by the act cannot be contro- 
verted. In fact, it was completeJiy taken 
away. Was it necessary to so state in the 
title? It will be observed that the tttle of 
the act is to define the jurisdiction and du- 
ties of the county court; that in the body 
of tbe act this is done, and exclusive juris- 
diction of this class of cases is conferred 
upon the county court No reference Is made 
to the district court The effect of the act 
upon the jurisdiction of the district court 
is incidental, and arises out of the constitu- 
tional provision, above quoted, making the 
district court tbe residuary legatee, as it 
were, of all original jurisdiction not other- 
wise provided for. The Judicial systnn of a 
state is a complete system, composed of sev- 
eral parts. It is not all vested in one tribu- 
naL It is, however, a complete body; and 
whenever any part of that body is affected 
the entire body is affected. Just as a man 
cannot take a step without moving his en- 
tire body, so the original jurisdiction of any 
of our courts cannot be moved without af- 
fecting the jurisdiction of the district court, 
because it has original jurisdiction in all 
cases, except when exclusive Jurisdiction is 
conferred on some other court It is there- 
fore true that the effect of ttiis act upon the 
jurisdiction of the district court is entirely 
Incidental, and grows out of that intimate 
relation between the district court and all 
other trial courts. Is it necessary for an 
act which thus incidentally affects the Juris- 
diction of the district court to point out 
this incidental effect in the title? The lan- 
guage of section 57 of article S must be 
borne in mind. It is that the act shall em- 
brace but one subject, and that this shall be 
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<dearly expressed In' tts tltla Tbe act in 
this case embraces only one subject, to wit, 
t&e Jurisdiction and duties of the county 
court, and this subject Is clearly expressed 
In its title. This subject ttraa clearly ex- 
pressed In the title does, however, inciden- 
tally affect another subject. Is it necessary 
for that other subject thus inddentaUy af- 
fected to likewise be expressed in the title? 
After a careful consideration, we have con- 
cluded that It la not, but that, where the 
act Itself Is plainly within the scope of its 
title, its incidental consequences, which nec- 
essarily follow as matter of law, need not 
be expressed. The purpose of section 67 Of 
article 5 is to prevent Surreptitious legisla- 
tion. Assuming that those Interested in the 
legislation are familiar with the Constitu- 
tion, when they see such a title as this, they 
know that the district court has this residu- 
um of Jurisdiction; that an act defining the 
Jurisdiction of the county court is bound to 
affect the district court's Jurisdiction, and 
therefore the definition of the county court's 
Jurisdiction is not surreptitiously slipping 
legislation through the legislative body. 

This conclusion does not conflict with tbe 
decision of this court In Holcomb v. O., R. 
I. & P. Ry. Co., 27 Okl. 667, 112 Pae. 1028, 
because the question there Involved was 
whether an incidental phrase in this act had 
tbe effect of conferring appellate Jurisdiction 
upon the district court, when there was no 
reference to the subject in the title. The dis- 
trict court does not derive its appellate Ju- 
risdiction from the Constitution. It is not 
a court of general appellate Jurisdiction. It 
only has such appellate Jurisdiction as may 
be conferred upon it. Therefore an act per- 
taining to the Jurisdiction of the county 
court does not, by its title, suggest the pos- 
sibility of conferring a new appellate Ju- 
risdiction upon the district court; and con- 
sequently, no one, no matter how thoroughly 
familiar with the law, would expect from 
the title to find such a grant in the act. 
We therefore conclude that the act of June 
4, 1908, in so far as it confers this exclusive 
Jurisdiction upon the county court, does not 
conflict with section 57 of article 5 of the 
Constitution. 

[2] It is next argued that the act of March 
6, 1000, creating superior courts and defining 
their jurisdiction, has the effect of restoring 
this Jurisdiction to the district court also, 
because it gives the superior court concur- 
rent Jurisdiction with the county court; and 
therefore exclusive Jurisdiction is not con- 
ferred upon some other court. Section 2 of 
that act (Session Laws 1009, p. 181) does vest 
in the 8ui)erior court "concurrent Jurisdic- 
tion with tbe county court in all civil and 
criminal matters, except matters of probate." 
Therefore the superior court and the county 
court both have Jurisdiction over an action 
invoMng from $200 to $500. It will also be 



remembered that raider secttob 10 of article 
7 of the Constitution the district courts lurre 
original Jurisdiction, except where exclusiye 
Jurisdiction is conferred upon some other 
court. The argument is made that, while the 
act of June 4, 1908, conferring -exclusive Ju- 
risdiction on ' the comity court, took that 
Jurisdiction from tbe district court, when the 
act of March 6, 1000, conferred Jurisdiction 
upon the superior court concurrent with the 
county court that the county court no longer 
bad exclusive Jurisdiction; and, as exclu- 
sive Jurisdiction was not conferred upon any 
other one court, that therefore the district 
court resumed its original Jurisdiction, under 
section 10 of article 7. This argument is 
ingenious, but not sound. We think the 
word •exclusive," in section 10 of article 7, 
means exclusive of the district court, and 
not eixclusive in one other court; and the 
net result of the two acts under considera- 
tion is to make tbe Jurisdiction of the coun- 
ty court and the superior court concurrent, 
but exclusive of the district court 

Having concluded that the district court 
was without Jurisdiction, the Judgment 
should be affirmed. 

PER CURIAM. Adopted in whole. 



KROWN et al. V. BARKER et at 

(Su|»i«me Court of Oklahoma. Oct 22, 1912. 

Rehearing Denied Feb. 18, 1013.) 

(Byllahut hy the Court.) 

EsTOPPBt ({ 38*)— By Deed— Rights Subsb- 

QUENTLT Acquired. 

Where R. sold and conveyed to B. by war- 
ranty deed a town lot to which he bad no title, 
and thereafter acquired by warranty deed from 
H. a perfect title thereto, held that the same 
inured eo Instante to the benefit of Ms grantee, 
and that the lien of a judgment, rendered and 
entered against- the grantor prior to the first 
deed, did not attach to the land. 

[Ed. Note. — For other cases, see Estoppel, 
Cent. Dig. SS 09-107; Dec. Dig. § 38.*] 

Error from District Court, Hughes County ; 
John Carruthers, Judge. 

Action by Florence A. Barker and others 
against Frank P. Brown and others. Judg- 
ment for plaintiffs, and defendants bring er- 
ror. Reversed and remanded. 

L, S. Fawcett of Holdenvllle, for plaintiffs 
in error. Lewis O. Lawson, of Holdenvllle, 
for defendants In error. 

TURNER, a J. On March 6, 1903, Keet 
& Roundtree Dry Goods Company, a corpora- 
tion, recovered Judgment against A. J. Rog- 
ers, one of the plaintiffs in error, defendant 
below, in the United States Court for the 
Indian Territory at Wewoka, for $202.40, 
which is unpaid. On May 1, 1905, Jesse II. 
Hill sold and conveyed to him, by warranty 
deed duly recorded February 12, 1906, lot 10. 
in block 15, in the Lewis addition of Holden- 
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vllle, then Indian Territory. On February 8, 
1906, said Rogers and wife sold and conveyed 
said lot by warranty deed, duly recorded, 
February 12, 1806, to Frank P. Brown. On 
February 2, 1906, said Brown sold and con- 
veyed said lot, with others, by warranty deed 
duly recorded, to Florence A. Barker, one 
of the defendants in error, for $700 cash in 
hand paid, and took back a note secured by 
mortgage on the lots for $300, payable Feb- 
ruary 1, 1908. On February 15, 1909, Flor- 
ence A. Barker filed her petition in the dis- 
trict court of Hughes county against Frank 
P. Brown, the other plaintiff in error, A. J. 
Rogers, and Keet & Roundtree Dry Goods 
Company, setting forth the facts stated, and 
that she was ready and willing to, and would, 
pay said note but for the judgment afore- 
said, which she alleges to be a cloud upon her 
title, and prays that said Brown and Keets 
& Roundtree Dry Goods Company be compel- 
led to settle its validity, and that the same 
be removed. After answer filed by Brown 
and Rogers, in effect denying the lien of said 
Judgment, and by Keet & Roundtree Dry 
Goods Company, In effect that the same was 
valid and subsisting, and praying that the 
purchase money in the hands of plaintiff be 
applied in satisfaction thereof, and much 
other prolix pleading by all concerned, there 
was trial to the court, and judgment in favor 
of Keet & Roundtree Dry Goods Company 
and against said Rogers, for the amount of 
said judgment and costs, which was ordered 
paid by plaintiff direct to said compmiy in 
liquidation of its judgment and extinguish- 
ment of said lien, and Brown and Rogers 
bring the case here. 

All parties in interest agree that the first 
question to be decided is: "Was the judg- 
ment obtained by Keet & Roundtree Dry 
Goods Company against the defendant A. J. 
Rogers, on the 5th day of February, 1003, a 
lien on lot 10, block 15, Lewis addition, when 
the complaint herein was filed, to wit, Feb- 
ruary 15, 1909?" The trial court held that 
it was; "that upon the conveyance of said 
lot to said Rogers, said judgment became a 
lien thereupon under the law then in force 
in said territory," and that the same was 
still valid and subsisting. In addition to the 
facts stated, the record further discloses that 
on May 27, 1902, Mrs. Holeomb, a single 
woman, conveyed by bill of sale to Katie 
Rogers, wife of said A. J. Rogers, the right 
of possession only to lots 2 and 3, in block 
38, in Holdenvllle; that she and her hus- 
band at once took possession, and fenced said 
lots and built a house thereon, and occupied 
the same as their home; that when the 
Town-Site Commission came along by its sur- 
vey these lots were cut down, and a part of 
each carved into the public domain ; that the 
part so cut off, while It still remained within 
their original inclosure, was taken in allot- 
ment by another, and was afterwards brought 
back into the town site, together with a small 
portion of the allotment to which it belonged, 



and designated as lot 10, In block IS, of Tjtiw- 
is addition ; that while said lot was In this 
shape — ^that is, without either A. 3, or his 
wife owning or asserting title or right of pos- 
session thereto (she having had scheduled 
and obtained patent to herself of what re- 
mained of lots 2 and 3) — to wit, on April 29, 
1905, said Rogers and wife sold and convey- 
ed lots 2 and 3 in block 38 and lot 10 la 
block 15 by warranty deed to Frank P. 
Brown for $1,000, which was dniy recorded 
May 17, 1905. Thus It will be seen that with 
this unsatisfied judgment outstanding against 
him, which from the date of its rendition 
was a lien upon his real estate (Mans. Dig. 
i 3912) A. J. Rogers sold and conveyed lot 
10 by warranty deed to Frank P. Brown, and 
that be afterwards acquired title thereto by 
warranty deed from Jesse H. Ilill, the owner 
of Lewis addition, of date May 1, 1905. As 
stated, the court held, applying said stat- 
ute, that on that date the lien of said judg- 
ment attached to said lot Not 8», for the 
reason that eo instante upon the delivery of 
said deed the title thus acquired by Rogers 
inured to the benefit of Brown (Mans. Dig. 
{ 642), leaving no time for the lien to at- 
tach to the land, and the title of the grantee 
was prior thereto. It was so held where the 
judgment was rendered intermediate the first 
and second deeds, and we see no reason wliy 
the same rule should not obtain here, inde- 
pendent of the question of fraud, which we 
shall consider later. 

In Watkins et al. v. Wassell, 15 Ark. 73, 
in the syllabus it is said: "If one sella and 
conveys real estate to which he has no title, 
or an imperfect title, at the time of the sale, 
and subsequently acquires a perfect title, it 
inures to the benefit of the grantee ; and if, 
between the date of the conveyance and the 
acquisition of the perfect title a judgment 
Is rendered against the grantor, the title of 
the grantee is prior to the lien of the judg- 
ment" In Lamprey v. Pike (C. C.) 28 Fed. 
30, the court said: "But with regard to the 
remainder of the property, which is much the 
larger portion, it appears that long before 
this judgment was rendered, Mr. Frederick 
Ambs had made a conveyance to Peter Ambs 
of the whole land, except these four lots, 
and that this conveyance was put on record 
before this Judgment was rendered. It is 
true that Frederick Ambs afterwards ac- 
quired the legal title to that property. He 
had a bond, however, for the title when he 
conveyed to Peter Ambs. It is insisted by 
defendant here that the title. In passing 
through Frederick Ambs, against whom there 
was this judgment, became affected with 
the lien of that judgment But we are of a 
different opinion. We believe the true doc- 
trine to be that in this case, by reason of the 
conveyance that Frederick Ambs made to 
Peter Ambs before he got the title, when he 
did get It, it inured to the benefit of Peter 
Ambs." See, also, Skiduiore et al. v. Pitts- 
burgh, etc.. By. Co., 112 U. S. 33, 6 Sup. Ct 
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89, 28 L^ Ed. 626; Cocke ▼. Brogan et aL, 6 
Ark. 693; Jones v. Green, 41 Ark. 363. 1 
Black on Judgments (2d Ed.) 421 says: "The 
lien of a Judgment does not In equity attach 
upon the mere legal title to land existing in 
the defendant, wlien the equitable title is in 
a tbird person. And transitory seisin of 
lands by th'e Judgment debtor, in trust for au- 
otl>er, will not subject tbe lands to the Judg- 
ment lien. To illustrate, in a recent case it 
appeared tbat A. agreed to purchase three 
lots from B. as agent for C, and the deed 
was made out to A., but be declined to re- 
ceive it on the ground that he could not pay 
for the lots, and had agreed to let D. have 
them at tbe stipulated price. The agent re- 
fused to alter the deed, and D. paid the mon- 
ey to him, and A. conveyed tbe property to 
D. It was held that under these circum- 
stances a Judgment against A. was not a lien 
on the lands conveyed to D. The court ob- 
served that A. 'was vested with tbe naked 
legal title. The conveyance was made to 
him as a matter of convenience. He was a 
mere conduit, and held the legal title In 
trust for D. Under such circumstances A. 
bad no Interest on which the Judgment be- 
came a lien. His creditors can only get what 
be had, and what he had was of no pecuniary 
value.' " 

No question Is raised on the bona fldes of 
tbe conveyance of lot 10 by Rogers and wife 
to Brown of date April 29, 1905, and none 
can be for the reason that, as neither Rog- 
ers nor his wife had title to said lot at that 
time, this creditor could not be defrauded by 
a conveyance of that which could not be 
subject to the payment of Its debt. And no 
fraud is attempted to be predicated on that 
conveyance. As to the conveyance of May 1, 
1805, by which Rogers got title from Hill to 
the lot, and which, we have just held, inured 
eo Instante to the benefit of Brown, the court 
found, not that the same was a fraudulent 
conveyance in any sense, but "that soon aft- 
er BO obtaining said deed from said Hill fcr 
eaid lot No. 10 aforesaid, said Rogers left 
tbe Indian Territory, and went beyond the 
Jarlsdiction of the courts of said territory, 
and ever thereafter and at the present time 
remained out of said territory, and beyond 
the jurisdiction of said court at all times 
thereafter, before and after statehood of this 
state ; • • • that said Brown is the son- 
in-law of said Rogers and wife; that said 
Rogers concealed the fact that he so owned 
said lot then, and failed and refused to have 
said deed from said Hill therefor recorded 
until after tbe said sale to said plaintlfT, of 
all of which said Brown liad full and com- 
plete notice at the time be so took said deed 
therefor from said Rogers." All of which is 
of no consequence in the view we have taken 
of tbe case; for if neither of the convey- 
ances mentioned were fraudulent as to tliis 
creditor at their inception, they could not be 
rendered such by the fact tliat tbe grantee 



in the second departed the state and failed 
to record it 

We are therefore of the opinion that, as 
the title to the lot In controversy ijassed from 
Rogers to Brown Immediately upon tbe ex- 
ecution and delivery of the deed of May 1, 
1905, from Hill to Rogers, there was no mo- 
ment of time in which tbe lien of Keet & 
Roundtree Dry Goods Company could at- 
tach, and for that reason the judgment of 
the trial court is reversed, the cause to be 
proceeded with pursuant to tbe views herein 
expressed. All the Justices concur. 



MUSKOGEE ELECTRIC TRACTION CO. 
V. REED. 

(Supreme Court of Oklahoma. Jan. 28, 1913.) 

fSyllabus ty the Court.) 

1. Appeal and Error (gS 301. 549*)— New 
Trial <| 2(i*)— Presentino Questions in 
Trial Court — Motion for New Trial — 
Discretion of Court. 

Errors allesed to have occurred at the trial 
in the lower court, unless the same are except- 
ed to and thereafter assigned in tlie motion for 
a new trial and made a part of the record by 
means of case-made or bill of exceptions, will 
not be considered on review in this court 

(a) When no exceptions are saved to alleged 
errors occurrinR during the trial, though as- 
sisned in the motion for a new trial as grounds 
therefor, said motion is merely addressed to the 
discretion of the trial court 

[Ed. Note.— For other oases, see Appeal and 
Error, Cent. DiR. ;§ 1743, 1753-1755, 2441- 
2451; Deo. Dip;. SS 301, 549;* New Trial, 
Cent Dig. K 87-39; Dec. Dig. | 26.*] 

2. Appeal and F>rrob (( 237*)— Review— 
Questions op Fact. 

Wliere the plaintiff permits issues ^'oined 
to be submitted to the jury upon the evidence 
without objection and exception, the verdict on 
review in this court is conclusive, so far as 
such evidence is concerned, except as to "exces- 
sive damages, appearing to have been given 
under the influence of passion and prejudice." 
[EM. Note. — For other cases, see Appeal and 
Error, Cent Dig. $§ 1380-1388; Dec. Dig. { 
237.*] 

3. Damages (8 95*)— Elements of Compensa- 
tion—Personal Injuries. 

In an action to recover damages for the 
injury to the person, the plaintiff is entitled to 
recover the expenses of the cure, or reasonably 
attempted cure, tbe reasonable probable cost 
of, the future treatment or nursing, when the 
injury is permanent or irremediable, and the 
loss of time up to the verdict, and reasonable 
probable future loss from incapacity to do as 
profitable labor as before, and pain and suffer- 
inf? proximately caused by the injury. 

[Ed. Note. — For other cases, see Damages, 
Cent Dig. §§ 222-229; Dec. Dig. § 95.*] 

(Additional ByllabMi hv Editorial Staff.) 

4. Damages (J 132*)- Excessive Damaoes— 

PEnSONAL Injukies. 

Where plaintifTs right thigh was broken, 
and she was confined to her bed for 8^ weeks, 
and her hospital and doctor's bill amounted to 
$•'(04, and at the time of trial she wiia walking 
on crutches, and complained of great pain, be- 
ing unable to bear her weight on the fractured 
limb, which had become shorter than the other, 
and the question of her ultimate recovery was 
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problematical, an award of $5,000 damages was 
not excessive. 

[Ed. Note.— For other cases, see Damages, 
Cent Dig. |§ 372-385, 396 ; Dec. Dig. § 132.*] 

EJrror from District Court, Muskogee CJonn- 
ty; John H. King, Judge. 

Action by Barbara Reed against the Mus- 
kogee Electric Traction Company. Judgment 
for plalntur, and defendant brings error. Af- 
flrmed* 

N. A. Gibson and H. 0. Thurman, both of 
Muskogee, for plaintiff In error. Hutchings 
& Grerman, of Muskogee, for defendant in 
error. 

WIU/IAMS, J. This proceeding in error 
Is to review the Judgment of the trial court, 
wherein the defendant in error, as plalntltf, 
sued the plalntlflT in error, as defendant, to 
recover the sum of $5,000 for damages on 
account of personal injuries alleged to bare 
been occasioned by the negligence of the de- 
fendant The parties hereto will be herein 
referred to In the order in which they ap- 
peared in the trial court. On March 14, 
1908, the plaintiff, accompanied by her daugh- 
ter, Luclle Pagett, who carried her baby In 
her arms, approached a west-bound elec- 
tric street car of the defendant running on 
Broadway in the city of Muskogee. Said car 
stopped east of the east line of Third street ; 
the front end of said car being about on a 
line with the sidewalk on the east side of 
Third street The pavement on Third street 
was 30 feet wide, and the car 27 feet long. 
The plaintiff boarded the rear platform of said 
car, and, some time after she had both feet 
on the platform, the car was started. After 
it had proceeded In a westerly direction across 
an Intersecting track running north and south 
in the center of Third street, the plaintiff 
fell from the car, striking the pavement on 
her feet, which turned under her, causing 
the injuries for which a recovery herein is 
sought She fell facing in a southerly direc- 
tion, with her head toward the west and her 
feet toward the east Just before falling she 
was not holding to anything, and was unable 
to catch to anything whUst falling. At that 
time the car was moving very slowly, and 
proceeded not more than four or five feet 
from such place. As to the foregoing facts 
there was no conflict in the evidence. On 
the part of the plaintiff the evidence tended 
to show that when she fell from the car she 
was reaching for the baby in the arms of 
her daughter, who was standing on the pave- 
ment for the purpose of taking it on the car. 
Neither the sufficiency of the evidence to 
warrant a recovery in favor of the plaintiff 
being challenged by demurrer thereto nor 
motion for a directed verdict the cause was 
submitted to the Jury imder instructions, 
about which no complaint is made In this 
court After a verdict in the sum of $5,000 
was returned duly signed by nine of the Ju- 
rors in favor of the plaintiff, a motion for 



new trial was filed In due time, assigning the 
following reasons why the same should be 
granted: (1) Verdict contrary to the law; (2) 
contrary to the evidence; (3) excessive; (4) 
due to prejudice and passion of the jury 
against the defendant; (5) not by a lawful 
Jury. The only grounds presented In the 
brief are that: (1) The verdict is not sup- 
ported by sufficient evidence; and (2) the 
same is excessive. 

[1] It Is well settled in this Jurisdiction 
that errors occurring at the trial, not except- 
ed to, will not be reviewed on appeal. Saxon 
V. White, 21 Okl. 194, 95 Pac. 783; Capital 
Fire Ins. Co. v. Carroll et al., 26 Okl. 286, 
109 Pac. 535 ; Burnett v. Durant, 28 Okl. 552, 
115 Pac. 273. A motion for a new trial is 
Intended for the purpose of bringing to the 
notice of the trial court errors and excep- 
tions saved during the trial. When no excep- 
tions are saved during the trial such motion 
presents nothing relative thereto for review 
In the appellate court; it being addressed 
merely to the discretion of the trial court 
In Schwlnger v. Raymond, 105 N. Y. 648, 11 
N. E. 952, It is said: "The court below had 
the power to set aside the verdict as con- 
trary to the evidence without any exception, 
but in this court we can consider no objec- 
tion which is not based upon some exception 
taken at the trial, and the appeal to this 
court from the order denying defendants' mo- 
tion for a new trial brings here only ques- 
tions of law based upon exceptions taken at 
the trlaL Therefore, however unjust this 
verdict may be upon the facts appearing in 
the case, we are powerless on that account to 
give the defendant any relief." See, also, to 
the same effect Meyers v. Colm, 4 Misc. R«p. 
185, 23 N. Y. Supp. 006. 

12] The plaintiff having elected to submit 
the Issues to the Jury upon the evidence 
without objection and exception, the verdict 
is conclusive in this court except upon the 
ground that it is excessive and due to prej- 
udice and. passion. Morgan & Wright v. Mo- 
Caslin, 213 111. 358, 72 N. B. 1066 ; Railway 
Co. V. Shaw, 220 111. 532, 77 N. E. 139 ; Stan- 
sifer V. Moser, 42 S. W. 843, 19 Ky. Law 
Uep. 1022 ; Wakely v. Johnson, 115 Mich. 285, 
73 N. W. 238; Barrett v. Railway Co., 45 N. 
Y. 628; Eckeusberger v. Amend, 10 Misc. 
Rep. 145, 30 N. Y. Supp. 915 ; Paige v. Ched- 
sey, 4 Misc. Rep. 183, 23 N. Y. Supp. 879; 
Nunn v. Bird, 36 Or. 515, 59 Pac. 808; Faa- 
sett v, Boswell, 59 Or. 288, 117 Pac 302. 

[3, 4] The evidence shows that as a result 
of the injury sustained the plaintiff's right 
thigh was broken, being confined to her bed 
for 8V^ weeks. Her hospital and doctor's 
bill amounted to $304. The injury was a 
source of much pain and suffering. At the 
time of the trial she was walking on crutch- 
es, and complained of a great deal of pain, 
being tmable to bear her weight on the frac- 
tured limb. One limb had become shorter 
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Umn the other. The' qnestloii of her ulti- 
mate recovery was problematical. Prior to 
the injury she had kept house, doing all of 
her work. Her two b<^s and married dauf^h- 
ter lived with her. "Every person wlio suf- 
fers detriment from the unlawful act or 
omission of another may recover from the 
person in faalt a compensation therefor in 
money which is called damages." Comp. 
Laws of Okla. 1900, f 2S81. "Detriment is a 
loss or harm suffered In person or property." 
Section 2882, Id. "Damages may l>e awarded 
in a judicial proceeding for detriment result- 
ing after the commencement thereof, or cer- 
tain to result in the future." Section 2883, 
Id. For the breach of an obligation not 
arising from contract, the measure of dam- 
ages, except where otherwise expressly pro- 
vided by this chapter, is the amount which 
wUl compensate for all the detriment prox- 
imately caused thereby, whether it could 
liave been anticipated or not. l^ese stat- 
utes seem to be snbstantlally declaratory of 
the common law. In Choctaw, O. & G. R. 
Co. T. Bnrgess et al., 21 Okl. 653, 97 Pac. 271, 
an action arising under the laws in force in 
the Indian Territory, In which Jurisdiction the 
common-law rule as to measure of damages 
prevailed, It was held that in an action to re- 
cover damages for injury to the person, the 
plaintiir is entitled to recover the expense of 
the cure, or reasonably attempted cure, the 
probtt'ide costs of the future treatment or 
nursing, when the Injnry is permanent and ir- 
remediable, and the loss of time up to the ver- 
dict, and probable future loss from incapacity 
to do as prc^table lal>or as before, and pain 
and suffering proximately caused by the in- 
jury. In the same' case it was further held: 
"Appellate courts should sparingly exercise 
the power of granting new trials on the 
gronnd of excessive damages, and only when 
it api)ears that the verdict is so excessive as 
per se to indicate passion or prejudice." In 
Independent Cotton Oil Co. y. Beacham, 31 
Okl. 384, 120 Pac. 969, it is said: "Compen- 
satory damages la all the plalntlfF is enti- 
tled to, and 125,000, the amount of the ver- 
dict, to our mind, is clearly in excess of any 
sum that could properly be based solely upon 
the Idea of compensation. The record is un- 
usually free from errors, and there is nothing 
to indicate prejudice or passion on the part 
of the jury, except the size of the verdict, 
but we would be Justified In Inferring that 
there was prejudice and passion from the 
magnitude of the verdict. • * • It may 
l»e, however, that the jury was prejudicially 
Influenced against the defendant by being 
permitted to take with them to the Jury 
room for their consideration the second 
amended petition, answer, and reply, on 
which the case was tried. This often has 
i)een held to be error. • • * The plead- 
ings, and particularly the petition, always 
set out the details of the injury with a har- 
rowing particularity which Is seldom entire- 



ly siqiported by tbe evidence, and the Jnry 
may unconsciously have been misled by the 
statements contained in the pleadings, in- 
stead of confining their deliberations to the 
evidence, as was their duty. With a verdict 
that satisfied the judgment of the court, and 
a record otherwise free from error, we would 
be loath to set aside the vetdict wpon the 
last ground, and will not do so if the iriain- 
tiff within 15 days after tlie mandate Is 
handed down files a remittitur for all in ex- 
cess of $10,000." In that case the plaintiff 
was about 20 years of age, by occupation a 
common laborer, and with an earning capac- 
ity of $1.50 per day. If we were to conclude 
that the jury rendered an excessive verdict, 
In view of this authority, we wonid not re- 
verse and remand the case, but order a re- 
remittitnr, In which event, if the same was 
made, the case would be affirmed; bat It is 
not clear to our minds that the jury was 
not Justified in returning this verdict in the 
sum stated. 

It follows that the Judgment of the lower 
court must be affirmed. All the Justices con- 
cur, except DUNN, J., absent. 



RADEK, Sheriff, et aL T. GVOZDANOVIC. 
(Supreine Court of Oklahoma. Feb. U, 1913.) 

(Syllahut by the Court.) 

Pabtiks (8 59*)— Execution ^ 171*)— SuB- 
BTiTUTiON— Injunction. 

Where, in a suit to restrain the execution 
of a judgment against him, on the ground that 
the land levied upon constituted the homestead, 
of plaintiff and his family, and at the time, the 
instrument merged in the judgment was exe- 
cuted the title thereto was in the United 
States, but that Uie same bad sabsequently 
been proven up, and where the court permitted 
an amendment by striking out the name of 
plaintiff and substituting therefor the name of 
bis wife, held, that as such amendment did not. 
change the claim, in view of Wilson's Rev. & 
Ann. St. 1903, i 4343, no error. EcW, fur- 
ther, that the remedy by motion to quash was' 
cumulative, and did not oust a court of equity' 
of ita jnrisdiction to restrain the execution of 
the judgment, on the ground that it exerted 
no lien upon the land. 

[Ed. Note, — For other cases, see Parties, 
Cent Dig. || 90-94, 1C5; Dec. Dig. § 59;* 
Execution, Cent Dig. {{ 497-518 ; Dec. Dig. 
I 171.*] 

Error from District Court, Kay County; 
W. M. Bowles, Judge 

Action by Tomo Grozdanovlc against B. Ei. 
Rader, Sheriff, and others. Mary Gvozdau- 
ovlc, the wife of plaintiff, was thereafter 
substituted in his place. Judgment for plain- 
tiff, and defendants bring error. Affirmed. 

W. S. eilne, of Newkirk, for plaintiffs in 
error. 'W. K. Moore, of Ponca (3ty, for de- 
fendant in error. 

TURKEIR, J. On May 4, 1909, Tomo Gvo2- 
danovlc flied in the district court of Khv 
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county Us petition, and ptayed for and ob- 
tained a temporary restraining order en- 
joining R. E. Rader, as sheriff of that county, 
from selling, under execution, a certain piece 
of land to satisfy a certain Judgment, de- 
clared a lien thereon, which Stark Bros, had 
theretofore recovered against him in said 
court. After motion to dissolve, which seems 
not to have been passed on, defendants, who 
are plaintiffs in error, answered and justified 
under the writ, and for a second defense 
pleaded that the matt» was res adjudicata, 
in that petitioner theretofore, in that case, 
had moved to quash said execution, on the 
ground, among otheis, that the same was his 
homestead, and the same had been overruled. 
On September 7, 1909, came petitioner and 
moved the court to substitute for him, as 
plaintiff, his wife, Mary, which was done; 
whereupon she filed an amended and verified 
petition, alleging, in substance, that the judg- 
ment sought to be enforced by the process 
complained of was not a lien upon the laud, 
for the reason: "That the judgment which 
the said order of sale was Issued to satisfy 
was rendered on the 1st day of December, 
1905, on a written Instrument signed by Tomo 
Gvozdanovlc on the 31st day of August, 1894, 
which said instrument purported to give a 
lien on the aforesaid land, above described. 
Tliat at the time that the said Tomo Gvoz- 
danovlc signed the said instrument on the 
31st day of August, 1S94, he was the head of 
a family and a married man" — and with his 
children was living on the land with this 
plaintiff, his wife. "That the said land was 
at that time, and is now, the homestead of 
the said Tomo Gvozdanovlc and this plaintiff. 
That it was government land belonging to 
the United States at the time the instrument 
sued upon In this action was signed, and was 
not proved up and patent Issued until the 
year 1903. That this plaintiff did not sign 
tbe said instrument which, it is alleged, be- 
came a lien upon the said land, and which 
the court attempted to foreclose In its judg- 
ment of December 1, 1905. Tliat the said in- 
strument so signed by Tomo Gvozdanovlc 
was, on account of this plaintiff not signing 
the same with her husband, Tomo Gvoz- 
danovlc, absolutely null and void and of no 
effect, so far as creating a lien upon the land 
herein described, which was, and is now, the 
homestead of the plaintiff and Tomo Gvoz- 
danovlc. That no judgment has ever been 
rendered against this plaintiff, and no service 
of process has ever been served on her in an 
action against her, wherein it was sought to 
foreclose any lien upon the homestead In 
question. That she has never signed any 
Instrument which gave, or purported to give, 
to Stark Bros, any lien upon her homestead. 
That a sale of the above-described prop- 
erty would result in great and irreparable 
damages to tl>e plaintiff, and that she has no 
other speedy, adequate, or proper remedy 



at law" — and orayed that the injunctton be 
made perpetual. 

After answer to said amended petition, iu 
effect the same as to the petition of Tomo, 
there was trial to the court, which resulted 
as prayed, and defendants bring the case 
here. It is not assigned that the court erred 
in holding that the judgment exerted no lieu 
upon this homestead. Defendants assign 
only that the court erred in sustaining the 
motion of Tomo and substituting bis wife as 
party plaintiff; and that the judgment 
theretofore rendered, overruling his mo- 
tion to quash this execution, was final 
and a bar to any further proceedings to ex- 
ecute the order of sale Issued in said cause. 
They contend that plaintiff had an adequate 
remedy at law. As the amendment did not 
change the claim, the substitution made was 
proper. Wilson's Stat of Okla. § 434a 

In Hanlln v. Baxter, 20 Kan. 134, Baxter 
sued Hanlln, before a justice of the peace, 
in damages, alleged to have been done by 
his cattle oil certain land, the owner of 
which was not alleged. After Hanlln ap- 
peared and a jury had been accepted, Baxter 
obtained leave, over objection and exception, 
to substitute William O. for himself (John 
B. Baxfer) as plaintiff In the amended bill 
of particulars. After judgment for William 
O. against Hanlln, the latter removed the 
cause by proceedings in error to the distiict 
court, which afiirmed the proceedings and. 
judgment ot the justice^ Farther, on pro- 
ceedings in error to the Supreme Court, 
Brewer, J., said: "Oan.a justice, under any 
circumstances, permit such an amendment? 
It may be remarked that, as no change was 
made in the allegation of the date of the 
trespass, or the premises upon which the 
trespass was committed, the cause of action 
was apparently the same; and the only 
change was that a different party was pre- 
sented as entitled to recover for the damages 
done. It may be conceded that the circum- 
stances are rare which will justify such an 
amendment; but that the power to make it 
exists must, we think, also be conceded. The 
authorities seem to warrant this" — and, after 
citing numerous authorities, affirmed the 
judgment 

There is no merit in the contention that 
the question adjudged by the action of the 
court in overruling Tomo's motion to quash 
this execution against him is res adjudicata 
as to him, much less as to her. That remedy 
being merely cumulative and available by 
either or both, it follows that to protect her 
homestead Mary had a right to resort to this 
remedy, the object of which Is to restrain its 
sale under an execution on a Judgment 
neither of which exerted a lien upon the 
land. Love, Sheriff, et aL v. Cavett, 26 OkL 
179. 109 Pac. Sij-S. 

The Judgment is affirmed. All the Justices 
concur. 
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DREYFUS T. RICHARDSON. 
(CiT. 1442.) 

(District Court of Appeal, Second District, 
California. Dec. 81, 1S)12. Reliearint: De- 
nied by Supreme Court Feb. 28, 1013.) 

1. Brokebs (§ 10*) — Kmpi.oyme.nt — Sole 
Age.nxy— TJionx of Owner. 

An owner, who makes a renl estate broker 
his sole agent for an imiefinite period to pro- 
cure a purchaser, may revoke tlie emi)loyrai!nt, 
unsupported by any otlior cousidoratioa than 
the mutual oovenr-nts implied in the contrmt 
of employment, at any time before a purelinser 
has been 8( cured, and negotiate a sale himself, 
though, during the «.\istencc of the contract, 
he may not place the property in the hands of 
another broker for sale. 

{Ed. Note. — For other cases, see Brokers, 
Cent- Dig. i 11; Dee. Dig. i 10.*] 

2. BBOKEBS (I 46*) — COUMIB8IONB — WUKK 

£abn£u. 

An owner making a real estate broker hia 
sole nKont to procure a purchaser sold the 
property to a purchaser who learned of the 
property from a third person, and who, with- 
out tlie knowledge of the agency, called at the 
oflSce of the broker to procure a map, when he 
was for the first time told that the broker 
was the agent to procure a purchaser. The 
purchaser was adverse to dealing with the 
broker, and dealt directly with the owner. 
Held, that the broker was not the procuring 
and efficient cause of the sale, and could not 
recover commissions. 

(Ed. Note. — For other cases, see Brokers, 
Cent Dig. { 47; Dec. Dig. § 46.*] 

3. Bbokees (I 49*) —Commissions — When 
Eabxed. 

A broker em'ploiyed to procure a purchaser 
of real estate, who procures one wbo agrees to 
forfeit $2,000, unless he consummates a pur- 
chase for $40,000, does not thereby make a 
sale; for the contract is but the sale of an op- 
tion to purchase. 

[Ed. Note. — For other eases, see Brokers, 
Cent. Dig. H 70-72; Dec Dig. i 49.*] 

4. Brokkbs ({ 49*) — Commissions -— When 
Eabned. 

Where an owner employing a broker to 
procure a purchaser nlade a sale before a cus- 
tomer procured by the broker submitted any 
offer, the broker had not earned commissions. 
[Ed. Note. — For other cases, see Brokers, 
Cent. Dig. H 70-72; Dec. Dig. | 49.*] 

Appeal from Superior Court, Santa Bar- 
bara County; Samuel E. Crow, Judge. 

Action by Louis G. Dreyfus against Julia 
M. Richardson. From a Judgment for de- 
fendant, plaintiff appeals. AtUrmed. 

H. P. Starbuck and Canfield & Srcarbuck, 
all of Santa Barbara, for appellant. Jobn J. 
Squler, of Santa Barbara, for respondent. 

SHAW, J. This action was iiistltuted to 
recover couii)eusation for serviceij aliased to 
have been rendered by plaintiff for defend- 
ant in the sale of certain real estate. 

Plaintiff banes his right to recover uimn 
tbree grounds, each of which, ns a cause of 
action, is separately stated in the complaint. 
Tbe first cause of action is based upon an ex- 
elusive agency given plalutUT, whereby de- 
fendant, in writing, authorized' him to pro- 
cure a purchaser for certain real estate own- 



ed by her, It being alleged thefreln that plain- 
tiff did procilre two persons, to wit, Ellen G. 
Bothin and A. I/. White, each «f whom was 
ready, able, and willing to purchase the prop- 
erty at the price for which It -was sold; that 
while the agreement was in force defendant 
employed another agent through whom she 
sold the property to said Bothin, all to plaln- 
(IITs damage in the reasonable value of the 
services rendered by him. It is alle!;ed In 
tbe second cause of action that plaintiff, at 
tbe special instance and request of defend- 
ant, rendered services to defendant In pro- 
curing for defendant a purchaser for the 
real estate at the price of $35,000, to whom 
and for said price defendant sold said prop- 
erty, in consideration of which she undertook 
and agreed to pay plaintiff the sum of $1,750, 
alleged to be the reasonable value of the 
services performed. The third cause of ac- 
tion is founded upon an allegation that plain- 
tiff, at the special instance and request of 
defendant, procured one A. L. White, who 
was ready, able, and willing to purchase the 
real estate at the price of $35,000, In con- 
sideration of "Whlcli defendant promised to 
pay plaintiff tbe sum of $1,750, which was 
the reasonable value of the services rendered. 

At the close of plaintiff's evidence defend- 
ant moved that a nonsuit be entered as to 
the third cause of action, upon the ground 
that there was no evidence tending to shoW' 
that A. Ij. White was ever procured as a 
purchaser for the propwty at any price, or 
at all, or that he was at any time ready, 
able^ and willing to buy the pri^erty at tho 
price named, or at any price whatsoever. 
This motion was granted. 

The Jury called to try the case, and to 
whom the issues Joined upon tbe first anfl 
second causes of action were submitted, ren- 
dered a verdict for defendant. Plaintiff ap- 
peals from the judgment entered in accord- 
ance therewith, and from an order of court 
denying his motion for a new trial. - 

Appellant's sole contention Is that the ver- 
dict Is not supported by the evidence. The 
facts which the evidence tends to establish, 
in so far as necessary to a determination of 
the question, are substantially as follows: 
Defendant, wbo resided In Riverside, 111,, 
owned a country place in .Santa Barbara 
county, known as "llranhurst" In Octo- 
ber, 1908, she, by letter, authorized plaLntlfl 
to secure a purchaser therefor at the price 
of $75,000. About a year later, no sale hav- 
ing been uinde, plaintiff wrote to defendant, 
s\igges;iug that she reduce the price of the 
proiH?rly to $45,000 and make him her sole 
agrnt for the purpose of securing a purchaser 
theraof. Defendant, by letter dated October 
14. 1909, assented to both propositions, there- 
by, as claimed by appellant, making him her 
sole and exclusive agent for tbe sale of the 
property, Plalntlft immediately caused to be 
put up at the place a sign announcing that 
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ther pr<9>ert7' was -for sale by Um as sole 
agent, and otherwise advertised the sale ot 
tbe property, and thence on until the consum- 
mation of the sale in March, 1910, endeavor- 
ed, without success, to find a purchaser. The 
fact that the property was on the market 
was, and had been for a long time, a matter 
of general knowledge in the community. In 
February, 1910, while H. a iBDthln and wife 
were temporarily guests of a hotel in Santa 
Barbara, his attention was attracted to the 
property by Mrs. Blddle, likewise a guest of 
the hotel. Thereupon he and bis wife, with 
Mrs. Blddle, visited the property, and he 
concluded that he would buy It if it could be 
had at a satisfactory price; but learning 
from Mrs. Blddle and the gardener in charge 
ot the place that it was held at $45,000 he 
abandoned the idea and returned to his home 
in San EYanclsco. Later, about March 8th, 
he and his wife were again In Santa Bar- 
bara, when they called upon Mrs. Baton, an 
old friend living near Piranhurst, and Mrs. 
Elaton, stating that she would like them for 
neighbors, asked why they did not buy Piran- 
burst Tbe party walked over and inspect- 
ed the property, at which time Mr. Botbln 
asked Mrs. Eaton if she knew the defendant 
wdl enough to submit an ofFer of $35,000, 
to which she replied that ahe did not, but 
■poke of Mr. B. P. Ripley as an old friend 
of def«tdant Thereupon, by request of Mr. 
Botbln, she telephoned Mr. Ripley, without 
gtvlng Mr. Bot bin's name, askin^r if be 
thought defendant would accept a bona fide 
cash offer of $35,000 for Piranhurst, and re- 
quested him, as an old friend of defendant, 
to transmit the offer, which Mr. Ripley did, 
lecedTing from defendant an acceptance of 
the offer, pursuant to which, through Mr. 
Blpl^, the deal was closed. Plaintiff never 
saw or talked with Bothin, except on one 
occasion when, after Mr. 'Botbln had learn- 
ed from Mrs. Blddle that the property was 
for sale, and without knowing tbe plaintiff 
was the agent therefor, but by reason only 
Of the convenient location of his real estate 
ofiice, he entered and asked for a map of the 
Montecito Valley, during which visit, not to 
exceed two minutes in duration, a son of 
plaintiff mentioned two or three places in 
the Montecito, among them Piranhurst, the 
lo<!ation of which on a wall map be endeav- 
ored, without success, to point out to Bothin, 
who, disclaiming Interest therein, got his map 
and, as plalntlffff says, "moved out rapidly 
after that" The only offer which plaintiff 
ever secured was one made by A. h. White, 
whereby he offered to give $2,000 for an op- 
tion to purchase the property at the price of 
$40,000, the option to be exercised in tAx 
months or a year; otherwise the $2,000 to 
he forfeited. He could not say whether, 
under the clrcnmstanceB, he would tiave 
paid $35,000 cash for the property. 

CT^n these facts appellant <ilaims, first, 
that defendant's sale of the property through 



Mr. Ripley was a breach of her contract with 
plaintiff for an exclusive agency; second, 
that plaintiff was the procuring cause of the 
sale to Botbln, the purchaser of the prop- 
erty; and, third, tliat def«idant's sale of 
the property to Bothin, wittiout notice to 
plaintiff, prevented plaintiff from selling It 
to Mr. White. 

[1] We attach little importance to tbe fact 
that defendant, without other consideration 
than the mutual covenants implied in tbe 
contract, made plaintiff her sole agent for an 
indefinite period. She not only had the right 
to revoke such agency at any time before he 
had secured a purchaser, since the agreement 
did not purport to give plaintiff an exclusive 
right of sale (Goldoi Oate Packing Co. v. 
Farmers' Union, 65 Cal. 606), and conced- 
ing that during the existence of the contract 
she was prohibited thereby from placing the 
property in tbe bands of another agent with 
authority to sell the same (Dole v. Sher- 
wood, 41 Minn. 686, 43 N. W. 569, 5 L. R. A. 
720, 16 Am. S:t Rep. 731), she, as own», 
however, could, without revoking the eon- 
tract, negotiate the sale thereof, or accept 
an offer to purchase the same. Mr. Ripley 
was not defendant's agent As he states, 
with commendable modesty, he was an em- 
pIoy4 of the Atchison, Topeka & Santa re 
Railway Company, and, as he correctly says, 
was for the time acting merely as a mes- 
senger boy in transmitting to defendant an 
offer Of a party to him at the time unknown. 
He possessed no authority from defendant 
to negotiate a sale of the property, or bind 
her by an agreement for a sale at any price, 
or even, so far as shown by the record, sign, 
as agent of defendant, the papers closing the 
deal, which act, however, was ratified by h«. 
Had the purchaser hired a boy to dellvn: 
his offer to defendant at lier hotel. It 
might with equal reason be claimed that the 
boy so employed was defendant's agent and 
the sale made through him. The sale was 
made directly by defendant, in accordance 
with her right so to do. 

[2] Tlie most that can be said in favor 
of appellant's contention that plaintiff was 
the procuring cause of the sale Is that the 
evidence touching the question is conflicting. 
The first information that the property was 
for sale was obtained' by Bothin from Mrs. 
Blddle. That he learned of the price at 
which the property was for sale through 
Mrs. Blddle or the caretaker, and not from 
plaintiff, must be accepted as true. After he 
had thus ascertained through others tlian 
plaintiff the facts necessary to enable him to 
determine whether he wished to acquire the 
property, he, without knowing of the rela- 
tion existing between plaintiff and defendant, 
called at the former's office to procure a 
road map, wh^i he was for the first time 
told that plaintiff was agent for this as well 
as other properties in tlie vicinity. This In- 
formation imposed no obligation upon Bothin 
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to deal with defendant tbrough plaintiff; In* 
deed. It fairly aiqiears that Botbla was 
areiBe to dealing with plaintiff, and the jury 
might well have ' concluded that he would 
not have made the purchase at aU If requir- 
ed to conduct negotiations through plaintiff. 
While the fact that the property was for 
sale appears to have been a subject of con- 
versation between plaintiff and Mrs. Biddle 
during social calls made by him, It does not 
appear when, where, from whom, or in what 
manner, Mr& Biddle first obtained the In- 
formation Imparted .to Bothin. Moreover, 
it conclusively appears that upon learning 
the price asked for the property he abandon- 
ed all Idea of buying it Several weel£S 
thereafter, through the efforts of Mrs. Eaton, 
an old friend, he was Induced to malte to de- 
fendant direct an offer, which she accepted. 
The facts presented are not unlllie those in- 
volved in the case of Sibbald ▼• Iron Co., 83 
N. X. 378, 38 Am. Rep. 441, and the recent 
case of Cone v. Keil, 18 Cat App. 675, 124 
Pac. 548, both of wUch constitute authority 
for holding Ihaty under the facts In the case 
at bar, the Jury were fully JuslUled In con- 
cluding ttiat appellant was not the procuring 
and efficient cause of the sale made by de- 
fendant 

(3,4] There Is not even a conflict of evi- 
dence upon the third cause of action, that 
by defendant's act in selling the property the 
plaintiff was i^'evented from selling the same 
to White, and as to which the court granted 
defendant's motion for a nonsuit. An option 
given to a person, whereby he agrees to for- 
feit the sum of $2,000, unless he consum- 
mates a purchase of the property at a price 
of $40,000, is by no means a sale of the proiH 
erty, but tlie sale of an op! ion to purchase. 
Pehl V. Fanton,. 17 Cai. App. 247, 119 Puc. 
400. Moreover, deCeitdant possessed the 
right to malie the sale, and did mal^e it, be- 
fore any offer of W)i)te waa submitted to 
her; hence, such act being in the exercise of 
her legal rights, It coold not be, deemed un- 
lawful, even conceding that the offer of 
White to purchase an option was submitted 
to defendant, which it was not, and that, as 
snggested, he would have bought the prop- 
erty if he had known it could be had at the 
reduced price. 

The Judgment and order denying plain- 
tifTs motion for a new trial are affirmed. 

We concur: AI.LEN, P. J.; JAMES, J. 



SHERMAN V. ATERS et nr. (Civ. 1,220.) 

(District Court of Appeal, Second District, Cal- 
ifornia Dec. 28, 1912. Rcliear- 
ing Denied Jan. 27, 1913.) 

1. SAT.E8 (I 178*)— Pebfobmahce. 

There was no acceptance, within a provi- 
sion of a contract of sale, providing ttiat op- 
eration of certain machinery should constitute 
an acceptance, where the operation was merely 



to procure information . aa to existing defects 
and determine whether the machine could b6 
operated. 

[Ed.' Note.— Woe ether cases, see Sales, Cent. 
Dig. Si 491-.455 ; Deo. Dig. I 178.*] 

2. Appbai. .and Erbob'^ 1091*)— Habioxbs 
Bkbor— Admission of Evidence.' 

Any error in admittirg in evidence, In an 
action on a contract to install machinery to re- 
cover the price, declarptions by plaintiff's em- 
ployiSs that certain machines had l>een improp- 
erly installed, and could not t>e put into condi- 
tion, was harmless, whore the evidence conclu- 
sively showed that such declarations were in 
fact true, so as to prevent recovery. 

{EJd. Note. — For other cases, see Appeal and 
Error, Cent Dig. §§ 41(11-4170; Dec. Dig. i 
1051.*] 

3. Sales (J 358*)— Actions bt Seixb»— Ad- 
mission OF Evidence. 

In an action on a contract to construct 
and sell a macliine to recover the contract 
price, evidence as to. tlie value of the plant in- 
stalled in its uncompleted condition, the re- 
moval of which the purchaser hnd requested. 
was not admissihle ; plaintiff not being entitled 
to recover the value of the parts in the por- 
cbaser's possession. 

[Ed. Note. — For other cases, see Sales, Cent 
Dig. IS 1049-1055 ; Dec. Dig. i 358.*] 

Appeal from Superior Conrt, Kern County ; 
Paul W, Bennett, Judge. 

Action by W..H. A. Sherman against G. W. 
Ayers and wife. From a judgment for de- 
fendants, and an order denying a motion 
for a new trial, plaintiff appeals. Affiriued. 

Stutsman & Stutsman, of Los Angeles, 'fbr 
appellant Henry T. Sale, of Los Angeles, 
and Charges del Bondlo, of Taft, for re- 
spondents. 

ALLEN, P. J. In the original complaint 
it was alleged that plaintiff's assignors un- 
dertook the construction and installation of 
a cerlain electric engine, under and by vir- 
tue of a contract with defendant which speci- 
fied what should be furnished and Installed 
in connection with the engine, the total price 
for all of which was $550. The contract con- 
tained a warranty as to material and work- 
manship connected with the Installation. 
The complaint alleged that pursuant to the 
contract there had been installed, as by thfe 
contract specified, the engine and its equip- 
ment, and that no part of the consideration 
price had been paid. The answer denied 
that said engine and equipment had ever 
been Installed as by said contract provided, 
and alleged that the same was defective In 
many essential parts and wholly failed to 
perform the work for which It was intended, 
and for that reason refused to accept the 
same; that plaintlfTs assignors undertook 
the work of reconstruction and curing de- 
fects, but wholly failed to do so, and left the 
engine in a dismantled condition, with its 
various parts dispersed about the floor of 
the building where it is situate, and that de- 
fendant had repeatedly requested plaintiff's 
assignors to remove said plant from the prem- 
ises because of its Inferior character and 
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their failure to carry ont the contract Un- 
der these Issues theretofore framed the ac- 
tion proceeded to trial on tlie 23d day of 
March, 1911, l>efore the court, a Jiiry bein^ 
waived. Thereafter In April an amended 
complaint was filed, which set forth yarlous 
changes In the equipment to be furnished, 
and through which the contract price was 
increased to $575. This amended comi^aint, 
filed after the trial, seems to have been filed 
by leave of court, presumably that the plead- 
ings might conform to the proof. The court 
upon the trial found that the original con- 
tract was made as set forth in the complaint, 
but that the same had thereafter been al- 
tered and amended as In the amended com- 
plaint declared ; that plalntifC's assignors did 
not furnish and install, in accordance with, 
the written contract or the modification 
thereof, in a good and workmanlike manner, 
the engine and other equipment; that the 
same was wholly insufllcient for the purposes 
intended; that plaintiff's assignors, after re- 
peated efforts to put the plant In working 
order, abandoned the Installation of the same, 
and took down the machinery and appliances 
and scattered the various parts about the 
building and premises; that by reason of 
their failure to perform the contract they 
were not entitled to recover judgment There 
was a second cause of action about which 
there seems to 'be no serious controversy on 
this appeal, and need not be noticed. After 
the entry of Judgment for costs in favor of 
defendant, plaintiff moved for a new trial, 
which was denied, from which judgment and 
the order denying a new trial plaintiff ap- 
peals. 

The principal points raised upon the ap- 
peal relate to the Insufficiency of the evi- 
dence to support the findings of the court. 
An examination of the record clearly shows 
that there was ample testimony adduced up- 
on the trial tending to show that plaintitTs 
assignors never furnished and Installed, as 
by their contract they were bound to do, the 
engine and equipment specified ; that the 
equipment furnished and provided was de- 
fective and insufficient to i)erform the offices 
for which they were intended; that at no 
time after the same was placed In position 
did it perform the work which, by the guar- 
anty in the contract, it was agreed should 
be performed ; that plaintiff's assignors made 
repeated efforts at defendant's suggestion to 
try to cure the defects and to change and 
alter its installation in such a way as to 
produce favorable results. In this they seem 
to have wholly failed, and never did carry 
out the terms of the contract upon which the 
suit is brought. 

[1] It is contended by appellant that a 
clause in the contract provided that opera- 
tion should constitute acceptance, and that 
the use by defendant for a short time of 
the engine was tantamount to an acceptance. 
It is true that such contract did provide that 
operation should constitute acceptance, but 



it certainly appears that no operation after 
a complete performance of the contract is 
shown. On the contrary, the whole of the 
operation, ^ther liy the employes of plain- 
tiff's assignors, or by defendant after they 
left, was in an effort to procure. If possible, 
information as to any existing defects, and 
to determine whether or not the same could 
be made to operate. The evidence does not 
disclose such an operation as, under the au- 
thorities cited, constitutes an acceptance. 
The case of Jackson v. Porter Land & Water 
Co., 151 Cal. 32, 90 Pac. 122, relied upon by 
appellant In support of the proposition that 
the operation was equivalent to an accept- 
ance, is not an authority under the circum- 
stances of this case. In that case the party 
had contracted for an engine of certain horse 
power; it was installed with lesser horse 
power ; the purchaser bad knowledge of that 
fact, and with such knowledge commenced 
and continued the operation of the pimiplng 
plant during an entire irrigating season, and 
then for the first time raised the question as 
to the horse power which should have ieea 
furnished. In the case at bar the defects 
were apparent, were recognized, and the at- 
tention of plalntifTs assignors was called to 
them. The operation was not one, under 
the circumstances, after completion and was 
not such as would justify a court in saying 
that the machinery bad ever been operated, 
or that the attempt at operation was the 
equivalent of acceptance. 

[2] Objections were made to the introdno- 
tlon of certain evidence as to the declarations 
of servants sent by plaintilTs assignors to 
repair defects, the effect of which declara- 
tions was that the machine had been improp- 
erly Installed, and could not be put in con- 
dition. Conceding the error of the court In 
permitting the introduction of such testi- 
mony, nevertheless the case was tried to the 
court and evidence Is so complete and con- 
vincing to the effect that these declarations 
were true in fact and that plaintiff's assigrn- 
ors did not comply with the contract, that 
no prejudicial error could result under the 
circumstances of the case by reason of the 
admission of such declarations. 

[3] We see nothing In the evidence war- 
ranting the contention that the engine was 
ruined through any act, abuse, or neglect 
upon the part of the purchaser. The action 
being based upon an express contract, which 
the court finds was never performed upon the 
part of plaintiff's assignors, we see no error 
In refusing to allow plaintiff to show the 
value of the plant installed In its uncom- 
pleted and imperfect condition. It is true 
that defendant at the time of the trial still 
had possession of the parts, scattered al>out 
the building, but be had, shortly after dis- 
covering that it could not be made to work, 
and the failure upon the part of plaintitTs 
assignors to make it worlc, notified them to 
remove it. This they failed to do, and we do 
not conceive U to be the law that ; 
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recover In this action, under the pleadings, 
the value of anj- of these materials or parts 
so In. defendant's possession. A careful 
examination of the record satlfies us that 
the findings of the court have ample supiiort 
from the evidence, and that the judgment 
Is supiiorted by the findings. 

The judgment and order are therefore 
a£Srmed. 

We concur: JAMES, J.; SHAW, J. 



McTIGUB V. ARCTIC ICE CREAM SUP- 
PLY CO. et al. (Civ. 1,103.) 

(District Court of Appeal, First District, Cal- 
ifornia. Dec. 27, 1912. Iteliearing Denied 
Jan. 24, 1913. Denied by Supreme Court 
Feb. 25, 1913.) 

1. COBPOHATIONB <§ 375*)— LEASE OF PBOFEB- 

TY— Validity. 

A lease of the entire business of a private 
corporation antboriied by resolution adopted at 
a meeting of stoclcholders, representing more 
than two-thirds of the capital atocl(^ was valid 
under the express provisions of Civ. Code, i 
361a. 

[Ed. Note. — ^For other cases, see Corporations, 
Cent Dig. K 1525-1529; Dec. Di». « 375.*] 

2. COBPOBATIONS (J 379*>— "Pabtnkrship"— 
Requisites— SiiABiNQ Pbofids as Kent. 

A lease by a corporation of its business 
and property for a period of five years, provid- 
ing for the payment as rental of a sum egual 
to 25 per cent, of the profits, to be estimated 
by deducting the necessary cost of manufactur- 
ing and marketing the products of the business 
from its gross returns, and expressly providing 
that It should not be construed as creating a 

Sartnersbip or tenancy in common, but that the 
ivision of profits should be construed merely 
as a method of ascertaining the rental, did not 
create a partnership between the corporation 
and the lessee, within Civ. Code, f 2395, de- 
fining a "partnership" as an association of two 
or more persons for the purpose of carrying on 
business together and dividing the profits be- 
tween them, notwithstanding section 2404, prO' 
viding that an agreement to divide profits im- 
plies an agreement for a corresponding division 
of the losses, since there was no agreement to 
divide profits, and no intention to create a imrt- 
nersbip. 

[EJd. Note. — For other cases, see Corporations, 
Cent Dig. t 1538 ; Dec. Dig. § 379.* 

For other definitions, sec Words and Phrases, 
voL 8, pp. 5191-5202; vol. 8, pp. 7746, 7747.] 

3. Payment (J 82*)— Recovery— Actions- 
Parties. 

Where a purchaser of a business refused 
to complete the purchase unless property in 
possession of a livery stable keeper, and upon 
which the keeper claimed a lien, wns delivered, 
and, in order to consummate the sale, the sell- 
er authorized the purchaser to pay such claim 
from the purchase money, a recovery of the 
payment by the seller could not be denied on 
the ground that the payment was not made by 
it: the payment having, in effect, been made 
by It through the purchaser. 
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Note. — For other cases, see Payment, 
Dig. a 254-266 ; Dec. Dig. { 82^*] 

4. LivEBY Stable Keepebs (g 8*)- Cabe of 
Horses and Vehicles— Lien. 

Under Civ. Code, J 3051, providing that 
every person who, while lawfully in possession 
of an article of personal property, renders any 



service to the owner thereof, by labpr or skill, 
for its protection, improvement, safe-keeping, 
and carriage, has a lien thereon, dependent on 
possession, and that livery, boarding, or feed 
stable proprietors have a lien dependent on pos- 
session for their compensation in caring for, 
boarding, and feeding horses, a livery stable 
keeper had no lien, as against the owner, on 
horses and wagons, in his possession, for his 
services in caring for and keeping them under a 
contract with a lessee thereof, where he knew 
of the existence of the lease, and that under it 
the lessee had no authority to incur debts 
against the lessor or its property. 

[Ed. Note. — For other cases, see Livery Sta- 
ble Keepers, Cent Dig. K 7-10; Dec. Dig. i 
8.*] 
5. Payment (i 82*)— Recovebt— "Voi.0iroABT 

Payment"— What CoNSTrriiTES. 

Where a purchaser of a business refused 
to complete the purchase unless property in 
the possession of a livery stable keeper, and 
upon which he claimed a lien, was delivered, 
and the seller, to prevent a failure to consum- 
mate the sale, which would have resulted in 
great loss and damage to it, paid the livery sta- 
ble keeper's claim under protest, it was not a 
"voluntary payment," and, where the claim 
was unfounded, could be recovered back, siuce 
the general rule that, if a person knowingly 
submits to an illegal demand by paying it, 5ie 
payment will lie deemed voluntary, is subject 
to the Qualification that where the person mak- 
ing the demand has obtained possession of the 
other's property, without any resort to judicial 
proceedings to test the validity of his demand, 
payment under protest will be considered com- 
pulsory, it the demand be unlawful, and if the 
delay necessarily incident to the recovery of 
the property, by legal process, would have re- 
sulted in serious loss. 

[Ed. Note. — For other cases, see Payment, 
Cent Dig. U 254^266; Dec. Dig. g 82.* . 

For other definitions, see Words and Phrases, 
vol. 8, pp. 7352-73540 

Aroeal from Superior Court, City and 
County of San • Francisco ; John Van No- 
strand, Judge. 

Action by Joseph W. McTigue against the 
Arctic Ice Cream Supply Company and 
others. From a judgment in favor of the 
defendant named, and an order denying a 
new trial, plaintiff appeals. Affirmed. 

Wm. P. Hubbard, of San Francisco, for 
appellant Wm. J. Hayes and S. J. Hanklns, 
both of San Francisco, for respondent 

LENNON, P. J. In this action the plain- 
tiff sought to recover from the defendants 
Arctic Ice Cream Supply Company, a corpo- 
ration, and George W. Morse, the sum of 
$021.35, claimed to be due to the plaintiff 
under the terms of an oral agreement alleg>- 
ed to have been entered into with the plain- 
tiff by the defendants Arctic Ice Cream Sup- 
ply Company and Morse jointly, for the 
care, feed, and treatment of 12 horses be- 
longing to the corporation, and which it was 
claimed were used by it in the transaction 
of its business at the time the Indebtedness 
here sued on was Incurred. Seven of the 
stockholders of the corporation defendant 
were joined as defendants in the action, but 
the demurrers of Ave of them, viz., Eggers, 
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Powers, Parker, Harbour, and Kellum, were 
sustained by the lower court; and subse- 
quently, at the request of tbe plaintiff, the 
action as to these particular defendants was 

.dismissed. The record does not show that 
the . defendants Binglay and Parry appeared 
In the action, or that any Judgment was ren- 
dered for or against either of them. Tbe 
defendant Grace B. Ohnlmus, sued as a 

-stockholder, Joined in the answer of tbe de- 
fendant corporation. 

The trial was commenced March 30, 1910, 
and upon May 26th of the same year the de- 
fendant George W. Morse filed his consent 
to a Judgment against him in the sum of 
$921.35. Judgment was rendered and enter- 
ed accordingly ; and, after a trial of the ac- 
tion against the defendants Arctic Ice Cream 
Supply Company and Grace D. Ohnlmus, 
Judgment was rendered and entered on April 
26, 1911, that the plaintiff take nothing by 
liis action, and that tbe corporation defend- 
ant recover from the plaintiff on a counter- 
claim the sum of $350. 

Plaintiff's complaint alleges that the plain- 
tiff was a livery stable proprietor, and, 
among other things, ' "that on or about the 
26th day of July, 1908, plaintiff made and 
entered Into an agreement with the defend- 
ant Arctic Ice Cream Supply Company, a 
corporation, and George W. Morse, wherein 
and whereby the plaintiff, as such livery sta- 

.Ue proprietor, agreed with said defendants 
to keep, care for, feed, treat, and generally 
provide for all horses to be furnished by the 
defendants at the rate of $20 per month; 
that under and by virtue of the terms of 
said agreement, between the 25th day 'Of 
April, 1908, and the 24th day of July, 1909, 
the defendants furnished, and the plaintiff 
kept, cared for, fed, treated, and generally 
provided for, 12 horses;" and that for such 
services "there now remains due and unpaid 
from said defendants the sum of $921.35." 
The defendants Arctic Ice Cream Supply 
Company and Grace D. Ohnlmus by their 
answer denied these allegations, and every 
other material allegation of the plaintiff's 
complaint. 

Upon the trial of the case, it was not dis- 
puted that the plaintiff had rendered the 
services sued for, relating to the care and 
keeping of the horses ; and, upon this phase 
of the case, the sole defense of the defend- 
ants Arctic Ice Cream Supply Company and 
Grace D. Ohnlmus was framed uiwn the the- 
ory that the corporation was under no legal 
obligation to pay plaintiff's dalm, because 
the services sued for were rendered after 
the execution of a lease of the corporation's 
business to the defendant Morse. In sup- 
port of this defense, there was offered and 
received In evidence a contract of leiise made 
and entered Into by the corporation defend- 
ant' and the defendant Georse W. Morse. 

• which lease it was shown was duly exeeuted 
by tt^e officers of the cnrj^JO^atiou, with the, 



consent, expressed by vote at a stockliolders' 
meeting, of stockholders holding of record 
more than two-thirds of the Issued corporate 
capital stock. By this lease the corporation 
demised and let unto tbe said George W. 
Morse, for the term of five years, the teal 
and personal property and the ice cream 
business of the corporation. The lease pro- 
vided that said George W. Morse should pay- 
to the ^rctlc Ice Cream Supply Company as 
rental, on the 1st days of January, April, and 
October through each year of the life of the 
lease, a sum equal to 25 per cent, of the 
profits of the business. Such profits were to 
be estimated by deducting fropi the gross re- 
turns of the business tbe necessary cost of 
manufacturing and marketing its products. 
Although there was no agreement, expressed 
or implied, that the corpora.tlon should share 
the losses, if any, of the business, the leaSe 
concluded with the clause that: "'Nothing 
herein shall be so construed as to constitute 
the business into a partnership or tenancy 
in common of said business; but the divi- 
sion of the profits hereinbefore provided 
shall be construed merely as the method of 
ascertaining the rental to be paid." 

The evidence adduced at the trial, in ad- 
dition to the lease above referred to, was 
practically without conflict, and fully sup- 
ports the findings of the court made upon 
the main issues, which were to tbe effect 
that the plaintiff did not at any time enter 
Into an agreement with the corporation de- 
fendant, or with said defendant and defend- 
ant Morse Jointly, for the care and keep of 
said corporation's horses; that on or about 
the said 24th day of June^ 190$, the corpora- 
tion defendant leased Its business and all of 
its personal property, including the horses 
mentioned in plaintiff's complaint, to the de- 
fendant George W. Morse for the period of 
five years, who thereupon went into the pos- 
session, use, and occupation of said business 
and personal property, and continued in such 
possession, use, and occupation until about 
the 1st day of February, 1909; that It was 
provided In said lease that said Morse would 
be responsible for all of the debts contracted 
by him in carrying on said business; that 
at no time did the defendant Morse, as such 
lessee, have any authority, imder the terms 
of said lease or otherwise, to incur defbts of 
any kind for and on behalf of the corpora- 
tion defendant; that tlie plaintiff attended 
a meeting of the stockholders of the corpora- 
tion defendant on the 16th day of June, 1908, 
and with other stockholders, representing 
more than two-thirds of the issued corpo- 
rate capital stock, voted in favor of a reso- 
lution authorizing the directors of the cor^ 
poration defendant to execute the lease in 
question to the defendant Morse; that the 
plaintiff at all times had full knotvledge of 
the terms and conditions of said lease, and 
had full knowledge that the defendant Morse 
.was in possessiou of eald business and said 
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personal pvvpetty as leaad*, purBuant.to the 
tenns and cdndltions of said' leaae, andJiad 
no authority whatsoerer to incur debts of 
any kind for or- on behalf of the defendant 
corporation. No claim is made here that the 
evidence adduced at the trial does not su^ 
port ttiese flndins8> The only point relied 
npon by the plaintifl for- a reversal of the 
judgment rendered in faror of the defend- 
ants, npon the Isanes raised by the com- 
plaint and the answer, InTolrea the coii- 
Btruction and yalldlty of the contract enter- 
ed Into by the corporation def«adant and 
the defendant Morse. 

It is the contention of the plaintiff tbat 
tb6 contract in controversy, although desig- 
nated a lease, and containing covenajits of 
forfeiture and re-entry and all of the usual 
covenants of a lease, was uot In fact a lease,, 
but was in Its legal -effect an .agreem«nt of 
copartnership. Plaintiff further contends 
that, whether such contract be construed as 
a lease or an agreement of copartnership, 
it is In either event void as an ultra ylres 
act of the corporation. From this it is ar> 
gned that the defendant Morse, in his deal- 
ings with the plaiutUf, was, in the absen^ie. 
of a valid agreement to the contrary, mere- 
ly acting in the capacity of an agent of the 
corporation, and therefore Morse's contract 
with the plaintiff, for the stabling of the 
horses, was the contract of the corporation. 

t1] None of these contentions is tenable. 
It Is the rule of law in this state that an 
ordinary private corporation may lease Its 
oitire business whenever such a course Is 
necessary for the best interests of .the cor- 
poration stocliholders and creditors. The 
only legislative restriction placed upon, the 
execution of such a lease is that the consent 
of the holders of at least two-thirds ot the 
issued corporate capital stock iQust be .first 
procured, and that such consent shall be ex- 
pressed either In writing and acltnqwledged 
by such stoclcholders and made a part of the 
lease, or by vote at a stockholders' meeting 
called for the purpose of considering and 
consenting to such lease. Civ. Code, | 361a; 
South Pasadena v. Pasadena Laud, etc.. Co., 
152 Col. 579, 93 Pac. 490; Graham v. Pasa- 
dena Land & Water Co., 152 Cal. 696,, 83 Pac. 
488. 

The evidence in this ease shows .that the 
lease In question was executed in conformity 
with the statutory requirements. In this 
coanection it will be noted that the plaintiff 
does not claim that he was In. Ignorance of 
the existence and the scope and effect of 
the lease, or that bis dealings with the de- 
fendant Morse. were- those of a creditor In- 
duced to give credit npon the strength of a 
real or an ostensible partnersbip. In the ab- 
sence of such a claim, and in the presence 
of a decided preponderance of. the evidence 
.«bowing that the plaintiff relied solely upon 
the obligation and credit of the defendant 
Morse, we are not called upon to consider 



the means and methods employed, in the cod' 
duct of tlie business of the Arctic Ice Gream^. 
Supply Company, -prior, to and subsequent to,, 
the execution' of the lease, Iq order to deter- 
mine what would be the rights of a. creditor 
of Morse, who was not informed as to the 
real relation of the parties to the lease. It 
may be conceded, as coonsel for the plaintiff 
contends, that the decided weight of author- 
ity Is to the effect that a corporation cannot 
lawfully enter into a copartnership agree- 
ment with another corporation, nor with an 
individual, unless expressly empowered to do 
ae by the terms of its charter. 

{2] The rule in this behalf, however, need 
not be further discussed or considered, be- 
cause we are satisfied that the contract in 
question here has none of the essentials of a 
partnership agreement, and is in our opinl(« 
Just what it plainly purports to be, vl&, a 
lease. The fact that the lease provided that 
the rent reserved should be a sum equal to- 
25 per cent of the net profits of the business 
did not, in and of itself, establish a partner- 
ship relation between the corporation defend- 
ant and the defendant Morse. Smith t. 
Scbultz, 89 Oal. 627, 26 Pac. 1087. 

A partnership Is defined to be "an associa- 
tion of two or more persons for the purirase 
of carrying on business together and dividing 
the profits between them" (Civ. Code, i 2385); 
and it is true, generally, that, in the absence 
of a stipulation to the contrary, "an agree- 
ment to divide the profits of a business Im- 
plies an agreement for a corresponding divi- 
sion of the losses." Civ. Code, | 2404. In the 
present case, however, there was no agree- 
ment to divide the profits, and consequently 
there was no corresponding oidigatlon to 
share the losses of tiie business. In the ab*-. 
sence of snch an obligation, express or Implied, 
it cannot be said that a partnership agree- 
ment existed in the general or in any sense' 
of the term. Moreover/a convincing and con.- 
elusive test of the existence of a partnership 
agreement is usually to be found in the inten- 
tion of the parties, as gathered from the In- 
strument itself, which it Is claimed creates 
the partnership. Nowhere in the instrument 
under discussien Is there to be found any 
intimation or suggestion tliat the corporation; 
defendant was to be a general partner of 
the defendant Morse. On the contrary, that 
Instrument expressly declares that nothing 
therein shall be construed as constituting a 
partnership, and, upon the whole, clearly in- 
dicates that a. partnership was neither con- 
templated nor created. The Instrument in 
question was in form and effect a lease, for 
a definite term of years; and, as was said In 
the case of Smith v. Schulte, supra, "the, 
idea of a permanent lease for a definite term 
of years is lat war with the notion of such 
an ' indeterminate and fitful relation as a 
partnership." 

In addition, to its answer, the defendant 
corBoration' pleaded « counterclaim, against 
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the plaintiff,- in effect, for moneys bad and 
received tn the snm of $350. The allegations 
of the connterclalm were, in Bubstance and 
effect, these: On or about the 1st day of 
February, 1909, the corporation defendant, 
apparently with the censent of the defendant 
Morse, entered into an agreement to sell Its 
business and all of its personal property to 
one C. O. Swanberg for th« sum of ^,000. 
Prior to and at the time of the sale, the 
plaintiff had and held in liis possession cer- 
tain personal property belonging to the cor- 
poration defendant, which was included in 
the sale to Swanberg. Plaintiff refused to 
relinquish the possession of the property un- 
less he was paid the sum of ?350, which he 
claimed was due to him for Its care and keep 
from the corporation defendant. Swanberg 
refused to complete the sale unless this par- 
ticular property was delivered to him. • The 
failure to consummate said sale would, it 
was alleged, have resulted in great loss and 
damage to the corporation defendant; and, 
to save Itself from such loss and damage, it 
was "compelled, • • • under protest, to 
permit said C. O. Swanberg to pay to plaintiff 
the sum of $350, and deduct the same from the 
price originally agreed upon for the sale." In 
brief, the counterclaim is founded upon the 
theory that the plaintiff obtained the $860 in 
question from the corporation defendant by 
"duress of goods." The lower court accepted 
this theory, and accordingly rendered Judg- 
ment on the counterclaim in favor of the 
corporation defendant in the sum of $350. 

Upon the issue raised by the counterclaim, 
it was the finding of the lower court, in sub- 
stance, that the corporation defendant was 
compelled, in order to save itself from loss 
and damage, and "under protest, to' permit" 
one C. O. Swanberg to pay over to the plain- 
tiff the snm of $350. ' Upon this phase of the 
case, the record shows the evidence to be. 
In effect, as follows: On the day of the sale 
hereinbefore referred to of the corporation 
defendant's business to Swanberg, It so hap-' 
pened that four horses and several wagons 
used by Morse in carrying on the business of 
the Arctic Ice Cream Supply Company, and 
previously stabled with the plaintiff under 
a contract with Morse, were not put to work, 
and consequently remained in the stable 
The plaintiff held this particular propertj', 
which was valued at $3.50, under a claim of 
lien for services rendered in its care and 
keep, and refused to deliver it either to 
Swanberg or the corporation defendant, ex- 
cept upon payment of a sum of money equal 
to the value of the property, on account of 
the entire sum which plaintiff claimed was 
due to him under his agreement with the de- 
fendant Morse. The plaintiff refused to 
recede from this position, and Swanberg 
threatened to abandon the purchase of the 
corporation defendant's business and assets, 
unless the particular property in question 
was Immediately released and delivered to 



him. Thereupon the corporatioB defendant 
consummated the sale to Swanberg by per- 
mitting him, under protest, to pay plalntlfTs 
claim and deduct the amount thereof from 
the purchase price of the property previously 
agreed upon between them. 

The sufficiency of the evidence to support 
the findings of the trial court, upon this 
phase of the case, is assailed by counsel for 
plaintiff. In this behalf it is contended that 
plalntlfTs claim was satisfied by Swanberg, 
and not by the corporation defendant; that, 
in either event, the payment of plaintitTa 
claim was a voluntary payment; and, final- 
ly, that the plaintiff, in retaining possession 
of the property in question, and making de- 
mand for a partial payment of the debt due 
to him from Morse, was simply exercising 
the right, given him by section 3051 of the 
Civil Code, of claiming and maintaining a 
Hen upon property lawfully in his possession 
for services rendered in the care thereof. 

[8] The first of these contentions may be 
disposed of with the statement that the evi- 
dence shows clearly that the payment of the 
plaintiff's claim by Swanberg was fbr and 
on account of the corporation defendant, and 
was therefore. In effect, a payment by the 
corporation defendant. 

[4] Upon the facts of the present case* 
plaintiff was not entitled to a lien upon the 
property in question, as against the corpora- 
tion defendant While it is not disputed 
that the plaintiff rendered the services upon 
which his claim of Hen was founded, the evi- 
dence upon the whole case shows, without 
conflict, that plaintiff's contract for the care 
and keep of the horses and other property, 
upon' which a Hen was claimed, was made 
solely with the defendant Morse. Plaintiff 
was fully Informed of the existence of the 
lease from the corporation defendant to the 
defendatit Morse, and knew that, under the 
terms of the lease, Morse had no authority 
to Incur debts against the corporation de- 
fendant or Its property. That the plaintiff 
knowingly gave credit solely i» Morse, and 
did not look to the corporation defendant or 
its property for the payment of the claim In 
controversy, la evidenced by plaintiff's state- 
ment to that effect, which was made at a 
stockholders' meeting of the corporation, 
when the subject of Morse's care and keep 
of the corporation property was under dia- 
cusslon. PlalntlfTs knowledge of the fact 
that Morse was only the lessee of the proper- 
ty In question, without authority to incur 
debts against the corporation or to create a 
Hen against its property, brings the present 
case squarely within the rule declared In the 
case of Lowe v. Woods, 100 CaU 408, 34 Pac. 
959, 38 Am. St Rep. 301, where It was said. 
In effect, that the lien provided by section 
3051 of the Civil Code can be created only 
by the act of the owner of the property 
sought to be charged, or by the act of a per- 
son duly authorized to act for the owner. 



Digitized by V^jOOQ IC 



C8J.) 



PETERSBW T. CALIFORNIA qOXTON MILLS 00. 



169 



[5] The contoitlon that the satisfaction of 
plaintiff's claim constitutefl a voluntary pay- 
ment Is founded upon tlie theory that the 
corporation defendant, If it bad been so dis- 
posed, might have contested plaintiff's right 
to a lien in. an action at law, not only for; 
the recovery of the possession of the proper- 
ty, but for damages, as well, for the deten- 
tion thereof. From this it Is argued that, 
inasmuch as the corporation did not see fit 
to stand upon its legal rights, but yielded to 
the demand of plaintiff. It brought Itself 
within the general rule of law that, if a per- 
son knowingly submits to an illegal demand 
by paying that which is demanded, Instead 
of invoking the remedy which the law af- 
fords against such demand, such iMiyment 
will be deemed to be voluntary. This gen- 
eral rule, however, is subject to the qualifi- 
cation that In cases where the person making 
the demand obtains possession of the prop- 
erty of another, without first having had re- 
sort to judicial proceedings to test the va- 
lidity of his demand, payment under protest 
will be consUlere<l <'onii)ulsory, and the mon- 
ey so paid can he recovered back. If the de- 
mand be unlawful; and the delay necessari- 
ly incident to the recovery of the property 
by legal process would result in serious loss 
to the owner of the property. Fargusson v. 
Winslow, 34 Minn. 384, 25 N. W. 942; State 
T. Nelson, 41 Minn. 25, 42 N. W. 548, 4 L. R. 
A. .300; Mearkle v. County, etc., 44 Minn. 
546, 47 N. W. 165; De Graff v. Board, 46 
Minn. 319, 48 N. W. 1135. 

In the present case, the evidence shows 
that the situation of the corporation defend- 
ant was such that, if it had failed to secure 
an immediate release of the property in 
question, it would have sustained serious, 
perhaps Irreparable, loss, which could not 
have tieen avoided or remedied by resorting 
to an action at law, and therefore it cannot 
be held that the satisfaction of the plaintiff's 
demand constituted a voluntary payment. 

The Judgment and order appealed from 
are affirmed. 

We concur: KERRIGAN, J; ; HALL, J. 



PETERSEX T. C.VLIFORMA COTTON 
MILLS CO. <Civ. 1,000.) 

(District Court of Appeal, Third District, 

California. Dec. .30, 1012. On Rehear- 

ing, Jan. 28, 1013. Rohearing Dniied 

by Supreme Court Feb. 28, 1913.) 

1. M.iSTE« AND Servant (S 2S9*)— Lvjubies 
TO Skbvant— .luKjf Question— CoNTsiBUTO- 

RT XEOLIUE5CE. 

In a Bervant's action for personal injuries 
by being caught in revolving machinery, while 
litandiog on a ladder applying a compound on 
a revolving belt evidence held to make it a 
jury (juestion whether plaintiff was guilty of 
«-.«iitril)utory negligence. 

IFVi. Note.— For other cases, see Master and 
.•<ir*nnt. Cent. Dig. ${ 108»-1132; Dec. Dig. J 



2. Master awd Servant (j 22&*)— Conibib- 
TJTOBT Neolioencb— Ordinary Cabb. ' 

In determining whether a servant exercis- 
ed ordinary care, all of the circumstances of 
his situation when injured, including his physi- 
cal surroundings, the apparent risk, the de- 
mands of his duty, and his superior's orders, 
should be considered. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent IMg. {f 674, 683; Dec Dig. i 

3. Master anh Servant (S 289*)— Contribd- 
TORY Neoligknce— Question for Jury. 

A servant is nol necessarily negligent in 
acting upon the presumption that his employer 
has discharged, and will discharge, liia duty 
toward him. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. it 1089-1132; Dec. l>i«. J 
2.S9.*] 

4. Master anu Skbvant ({ 153«>— Warning 
Servant. 

A master must give suitable warning and 
instructions to a minor employ('> as to any dan- 
ger which is not siiHiciently obvious to one of 
snch employe's intelliKence or experience, who 
is in the exercise of ordinary care, especially 
where the minor is ordered to work in a new 
situation. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. §§ 314-317; Dec. Dig. i 

5. Neolioencb ({ 1,36*)-Jury Question— 
Contributory Neolioencb. 

Where reasonable men may differ as to the 
proper inference to be drawn from the facts, 
the cinestion of contributory negligence is for 
the jury. 

IK<I. Note.— For other cases, see Negligence, 
Cent Dig. $| 277-353; Dec. Dig. { 136.»] 

6. Trial <j| 365*)— Speciai, FrNDiNos— Con- 
struction. 

Special findings should be construed, if 
possible, so os to harmonize them with each 
other and with the general verdict 

[EH. Note.— For other oases, see Trial, Cent 
Dig. i§ 871-874 ; Dec. Dig. § 365. •] 

7. Trial (5 359*)— SpBciAt, FrNDiNOS— In- 
consistency WITH Gbnebal Veboict. 

Special findings will not be allowed to con- 
trol over the geni-ral verdict, unless they ex- 
clude evprj- theory which sustains the verdict 
and are inconsistent therewith only when, as a 
matter of law. they authorize a judgment dif- 
ferent from that authorized by the verdict 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. §§ 857-860; Dec. Dig. § 359. »] 

8. Master and Servant (| 297*)— Action 
FOR Personal Injttbies- Speciai, Fino- 
ING8— Conflicting Findings. 

An answer to a special interrogatory, find- 
ing positively that the master was negligent, 
would not be affected by another answer, in- 
volving the same <i>!estion, "The preponderance 
of the evidence answers affirmatively," or, "We 
believe so," nor could a categorically negative 
answer be affected in the same way. 

(ICd. Note. — For other cases, see Master and 
Servant, Cent Dig. {$ 1195-1198; Dec. Dig. 

9. Trial ({ .1.T0*)— Special Interbogatobies 
— Qitestions op Law. 

A special interrogatory as to what was the 
proximate cause of the accident was improper 
as involving a question of law. 

[Kd. Note. — For other cases, see Trial, Cent 
Dig. §S 828-833 : Dec. Dig. § 3.-,0.*] 
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10. TbUlZ. (t 359*)— SpBCIAt FiNDIKOft— Oqii- 

moL OF Genebai, Verdict. 

All piresuipptions favor a. general yerdict 
for plaintiff if tliere is evidence to support it, 
unless it is absolutely irreconcilable with the 
special verdict. 

[EJd. Note.— For other cases, see Trial, Cent 
Di«. ii 857-860; r>ec..I>i«. i 359.*] 

11. Masteb and Servant (S 296*)— Ikstbuc- 
tions — contbibutoby neolroence. 

The court properly authorized the jury, in 
• servant's injury action, to consider on the 
question of the degree of care required to be 
exercised by plaintiff the fact that the servant 
■was acting under the direct order of his em- 
ployer; such instruction not relieving the serv- 
ant from exercising due care. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. g{ 1180-1194; Dec Dig. 
S 296.*] 

12. TBIiX (8 191»)— lUBTBCCTIONa-AfiSUMP- 

WON OF Facts. 

In an employe's injury action, the court 
instructed that, if the jury found that the task 
at which plaintiff was working was one of spe- 
cial danger, then such knowledge of danger as 
plaintiff may have acquired at the usual tasks 
uf bis employment does not necessarily raise 
the presumption that be knew of the special 
danger ; that a servant directed to undertake 
work outside of his ordinary employment was 
not presumed to be aware of its peculiar risks, 
and if bis employer does not fully explain them 
before putting him to such new work, the serv- 
ant may assume that it has no greater risk 
than tlie risks of his regular work. Held, that 
the instruution was not erroneous as assuming 
that there was any special danger in the new 
work, or that plaintiff's only source of knowl- 
edge was that acquired from bis usual work, or 
that the employer was required to fully ex- 
plain the danger regardless of any knowledge 
bad by the servant 

IKd. Note.— For other cases, see Trial, Cent 
Dig. $§ 420-431, 435; Dec. Dig. § 191.*] 

Appeal from Superior Court, Alameda 
County; Wni. H. Waste, Judge. 

Action by Christian Petersen against the 
California Cotton Mills Company. Fran, a 
Judgment for plaintiff, and an order deny- 
ing a motion for a new trial, defendant ap- 
peals. Afllrmed. 

O. H. Wilson, of San Francisco, and Geo. 
R. De Golia, of Oakland, for appellant. 
Snook & Church, of Oakland, for resi)0Ddent 

BURNETT, J. While In the employ of 
defendant, plaintiff was injured as a result 
of being caught by certain revolving machin- 
ery. His action for damages resulted in a 
verdict by a jury In his favor for tne sum 
of $4,000. The appeal by defendant is from 
the judgment and an order denying its mo- 
tion for a new trial. 

It Is alleged In the complaint that plain- 
tiff was ordered and directed by one Peter 
MncDougald, the foreman in the machine 
shop, to apply some compound on a belt 
which was revolving at a high rate of speed 
between pnlleys attached to a Learn at a 
height of about 16 feet from the Hoor; that 
the foreman placed a ladder against snid 
beam, and directed plaintiff to mount It for 
the purpose of applying said compound ; that 



the task was very dangierous, since the lad- 
der was not supplied with hooks to hold it 
firm, and It was but Uttle over 16 feet long, 
so that when placed against said beam It 
stood almost perpendicular to the floor of 
the shop; that the foreman and defendant 
knew that it was not a proper or safe lad- 
der with which to perform said task; that 
the plaintiff was not acquainted with and 
had no knowledge of the danger In mount- 
ing said ladder, and neither said foreman 
nor said defendant warned or instructed him 
that said ladder was unsafe or dangerous; 
that plaintiff obeyed the said order of the 
foreman, and, while applying the compound 
to the belt, the ladder slipped and slid 
sideways, without any fault of plaintiff, and 
thereby he was precipitated against a re- 
volving shaft which was propelled by the 
said belt, and he was whirled about the 
shaft with great violence, and serious injury 
resulted: that the shaft was In two parts, 
and was coupled together by means of a col- 
lar fastened by set screws which projected 
about three-fourths of an inch from the sur- 
face; that the coupling was unsafe and dan- 
gerous by reason of said projecting screws; 
that this was known to defendant and un- 
known to plaintiff ; and that defendant well 
knew that plaintiff was a minor of the age 
of 17 years <»' thereabouts and had never 
been employed as a machinist or mechanic, 
and did not know or appreciate the danger 
or risk in the use of, or contact with, the 
machinery in said shop or In the use of or 
handling of the appliances or tools In said 
shop, and well knew that the plaintiff was 
Ignorant of the hazard and danger connected 
with said employment. 

The plaintiff testified that he had been 
continuously at work for defendant for sev- 
en months; that he worked in the machine 
shop, that he was just a "roustabout"; and 
that he did everything that he was asked 
to do, "s)ich as running errands, carrying 
tools, doing oiling, and other things like 
that." He said that immediately prior to 
the accident. he was doing a job on the lathe, 
getting the center on some trudi wheels. 
He described the accident as followB: "The 
accident occurred about 11 o'clock In the 
morning. As I was working at the lathe the 
first thing I heard was Mr. MacDougald yell- 
lug at me, and he asked me if I didn't hear 
that belt squeaking, and as soon as he yell- 
ed at me I ran over to see what he wanted, 
and be says, 'Get some compound, and put 
some compound on it,' and I did that; It 
was laying right near me, and I got the 
compound. Mr. MacDougald was the fore- 
man of the shop, and had been the foreman 
during the seven months that I had worked 
there Immediately i)rior to the accident I 
had been in the habit of doing as he directed 
in the shop. There was a little noise In 
the shop. I was about six feet from him 
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when he spoke to me. I then took the com- 
pomid, &a be told me to do, asd Wttit tip the 
ladder and reached through to apply ' the 
compound onto the belt, and somabow or 
other the ladder alipped and I was tbromi 
over onto the coupling, and my clothing 
was canght and I was whirled aronad and 
became nnconsclons. The for^uan,' Mac-' 
Dongald, placed the ladder there about ten 
minutes prior to the accident I' saw him 
place it there. The ladder was placed al- 
most perpendicularly, the upper portion pro^ 
jectlng slightly over the beam." He stated 
further that the belt was reTolvlng at a 
high rate of speed; tiiat he had never been 
up on that ladder before, or on any ladder 
to apply compound to that belt or Shaft; 
that he bad never examined the shaft or 
noticed bow It was Joined; that bis usual 
work was confined to the floor; that the 
foreman did not caution him as to any dan- 
ger; tliat bis attention was never directed to 
the hazardous risk of any task he was per- 
forming in the shop; that when be mounted 
the ladder he did not know that be was in 
an onsafe position, or that it was dangeroua 
to be in proximity to the shaft 

Considering the distance from the floor to 
tbe belt, the rapidity with which the latter 
was moving, the close proximity of the shaft, 
and the projecting screws, and also the posi- 
tion of the ladder, it is unquestionable that 
he was In a perilous position when be bad 
ascended to the belt in obedience to the com- 
mand of the foreman. It is equally unde- 
niable, and it is not denied, that he should 
have been cautioned or warned of the danger 
by the foreman, unless he appreciated the 
situaticm and needed no such admonition. 
But, while admitting that '"it was the duty 
of the defendant to instruct the plalntl(l,,lf 
be were Ignorant, as to the risks and dan- 
gers of his employment," It is Insisted by ap- 
pellant that- "ttic law does not require a use- 
less act," and that by reason of "instruction, 
observation, and prior experience" the plain- 
tiff had knowledge of the danger, and there- 
fore he is deemed in law to have assumed 
the risk, or, to other words, he "was guilty 
of contributory negligence in encountering 
a known danger." In support of this posi- 
tion quotation Is mnde from the cross-ex- 
amination of plaintiff, in which he described 
fully bis work and experience In the shop, 
and displayed such knowledge of the mech- 
anism as we might expect from one en- 
gaged as he was and for the stated length 
of time. To show that be was familiar with 
the danger incident to the operation of the 
various contrivances, such questions as the 
following were as^ked, to which we also give 
the answers: "What oiling did you do for 
the defendant? A. Only the oiling that was 
customary for the boys around the place to 
do; that is all I did. Q. Well, you oiled 
the bearings of tiic machines? A. Yes, sir. 
Q. Now, when you left the employ of the 
defendant, on the 7th of April, 1902, What 



was the cause of your leaving? Ton had VU' 
accident? A. Yes, sir.' Q. What was tlmt' 
accident? A. I had got my aim hurt Q. 
The same arm? A. Yes sir. Q. How did tb' 
happen? A. I was down to tbe basement^ 
patting water on some beartogs that w«re 
running hot ttnd they tostructed m» ta atAy 
there' and watch them and put water oo 
them all tbe time^ and they placed-^Mr. Rat- 
tray placed—a ladder so that I coAld climb' 
up and reach, and, of course, that is tbe 
way I got Iturt Q. That ladder slipped, did 
it? A. Yes, sir. Q. Was it placed Agaluat 
a beain? A. Ko, sir; it was a stepladder. 
Q. This accident was tbe result of your be^ 
ing caught either by tbe pulley or belt or 
shaft tbe first accident? I understand you 
to say you don't know bow it' occurred? A. 
I was nnconsclous. Q. But it happened by 
reason of your being caught on either the 
shaft, or pulley or belt? A. Yes, att." Re- 
ferring to t-be accident complained of, whldi 
occurred neal'ly two years after the first 
accident the Witness testified as follows]' 
"Q. You knew that yon couldn't stop that 
pulley by your hand, by holding It? A. I 
did. Q. You knew, also, that you coaldn't 
stop tbe shaft that was revolving? A. Yes, 
sir. Q. And you knew that if you attempted 
to stop It you would be hurt? A. Yes, sir. 
Q. And you knew if your clothing or aay- 
thtog got attached to the belt, it would pull 
your clothing, didn't you? A. Yes, sir. Q- 
And if you got attached to tbe shaft it would 
puU your clothing, too? A. Yes^ sir. Q. And 
that you would get hurt? A. Yes, sir." We 
find similar questions and answers to cef- 
erence to the pulley and set screws. He. 
testified also that he knew bow a ladder. 
ought to be placed, and that if it was placed, 
right it would not slide. 

[1] This examination took place more than 
four years after tfie accident and. it is quite 
likely that tbe added knowledge and wisdom 
of tbe Intervening time is somewhat reflect- 
ed' to the answers of the witness. Regard- 
less of this, however, it would be surprising 
If he had shown Ignorance of these things. 
He did not need the painful experience of 
th^ former accident to teach him that It was 
dangerous to come Into contact with the 
pulley or tbe belt or tbe screws or the shaft, 
or that a ladder not properly placed Is likely 
to slip. To obtain this knowledge the ordi- 
nary lioy of 14 or 15, or even younger, would 
require mncli less time in the shop than was 
spent there by plaintiff. Indeed, most active 
boys of that age, enjoying tbe advantages of 
observation and . education afforded in our 
cities, are cognizant of these mechanical fle- 
vices, and of the simple elements of 'physics 
that are Involved in their use and operation. 
We would be surprised to find upon the 
street a boy of 14 who would declare that 
he did not know tbat If he mounted a long 
ladder that was placed almost perpendl^jo- 
larly, and nbt braced, he was likely to fall, 
or that if, by the sliding of the ladder, 1m» | 
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was thrown upon a belt or shaft moving 
with great rapidity, injury would probaJbly 
result to him. The Socratic method of the 
e^mlnation was admirable, and It revealed 
an Intelligeut and candid witness, but the 
conclusion that bis answers required the 
withdrawal of the question of negligence 
from the jury Is opposed to the principle 
enunciated In well-considered cases and is 
the result of a failure to give due promi- 
nence to certain significant features of the 
occasion. These circumstances, briefly stat- 
ed, are the complexity of tbe situation, 
the f»ct that plaintiff was a minor, and pre- 
sumably without the judgment of an adult; 
that he was ordered by his superior to do 
the work whicii was outside of and more 
hazardous than his usual employment; that 
he was expected to, and did, obey promptly; 
and tliat be had a right to assume that the 
ladder was placed with due regard for his 
safety. In view of these Incidents, we think 
it cannot be said as a matter of law that no 
other rational Inference can be drawn than 
tint plaintiff was guilty of contributory neg- 
ligence. 

[2, S] In determining the question what is 
ordinary care on the part of an individual, 
of course "all the circumstances of his posi- 
tion should be regarded, Inclndtng, in cases 
like the present, the . servant's orders, the 
demands of his duty, the apparent risk to be 
met, and the pnrpose of his action, no less 
than his physical surroundings." And, as 
further stated by Labatt, f 4400: "A sec- 
ond principle, which is especially Important 
in casies where the servant was injured aa 
a' result of his compliance with a direct or- 
der, and which naturally suggests Itself as 
a material element under such circumstanc- 
es, is that a servant is not necessarily negll-' 
gent where 'he acts upon the presumption 
that his employer, and his employer's agents 
Iiave done, are doing, and will do, their duty. 
• • • The Juridical theory Is that the or- 
der, having a natural tendency to throw the 
servant off his guard, may properly be con- 
sidered to excuse him from the exercise of 
the same degre* of care as would have been 
Incumbent on him if the case had not in- 
volved this factor." 

[4] All the authorities, also, emphasize the 
importance of the distinction between adults 
and those of Immature Judgment. Referring 
to minors, Thompson, in his work on Negli- 
gence (section 4093), says: "The master is 
here, as in every other case, bound to act 
reasonably and Justly, and this rule requires 
him to give suitable warning and Instruc- 
tions to a minor employC In regard to any 
danger, whether open or concealed, where 
the danger is not sufficiently obvious to the 
Intelligence or experience of the employ^, in 
the exercise of ordinary care on his part; 
this care being measured by the maturity of 
his faculties and the amount of his experi- 
ence." And, in section 4001: "This rule ap- 



plies not only ao far as to require the em- 
ployer to give general wamlnga and Instruc- 
tions to minor employes as to tbe dangers 
attending the duties tfaey are expected to 
pertoim, but there Is also a apedal duty 
resting upon the employer of giving Instruc- 
tions aa to any new dangers whenever he or- 
ders the minor employ^ into a new situation 
which, without such warning and instrac- 
tion, may be dangerous to him." 

[5] It is, no doubt, true, as tbe learned 
author says, that "We meet with confusing 
and contradictory Ideas growing out of the 
opposing tendencies of the minds of Judges," 
and he cites a large number of cases from 
various Jurisdictions Illustrating this differ- 
ence, but the apparent want of harmony 
arises rather from the application of the la.\r 
to the peculiar facts than from disagreement 
us to the law Itself. All the courts are in 
concord as to the doctrine that where rea- 
sonable men may differ as to the proper In- 
ference to be drawn from the facts, a case 
Is presented 'for the determination of the 
Jury. While the drcnmstances, of course, 
are variant, the action of the lower court In 
holding that the question of negligence was 
one ■ for Jnst and candid disputation Is, we 
think, within the rationale of the'dedalons 
of the appellate courts of this state. 

In Ingerman v. Moore, 90 Cal. 410, 27 Pae. 
306, 25 Am. St. Rep. 138, it was held that: 
"Where it appears that an employfi in a 
sawmill was seriously Injured while running 
a scantling machine and saw, in attempting 
to remove slivers from under the saw, by 
reason of his sleeve catching on a concealed 
set screw fixed upon and projecting from a 
shaft below the saw, the fact that he had 
been employed In the mill for nearly two 
years, and had been working as assistant on 
the scantling machine. In putting the lumber 
In place to be cut by the saw, for about nine 
months, and had, during that time, In the 
absence of the foreman, run tbe machine for 
18 days, does not warrant the api>ellate 
court In saying, as matter of law, that he 
was experienced In the work he was doing, 
and had knowledge of the set screw, and of 
the danger of placing his hand where he did 
while the machine was running, but his ex- 
perience, and knowledge of the machine. Is 
a question of fact for the Jury." The con- 
cealed set screw was the controlling &ctor 
in that case, but the rule was approved as 
enunciated in Coombs v. New Bedford Cord- 
age Co., 102 Mass. 585, 3 Am. Rep. 506, aa 
follows: "Whether It was possible for the 
plaintiff to have met >vlth the accident from 
Inadvertence or want of acquaintance with 
the danger of his position without being 
chargeable with a want of reasonable care 
we think Is a question to be submitted to 
the Jury. The facts that he saw, or might 
have seen, the machinery In motion, and 
might have known that It was dangerous to 
expose himself to be caught In It, are con- 
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slderatlaitis WUcfa Should be regacOed on orae 
side. On the other, some allowance should 
be made for bis yffbtb, hie toexperience in 
the bnslness, and for the reliance which he 
might have placed upon the direction of bis 
employers. It has been held in other cases 
that previous knowledge of a danger is not 
conclusive evidence of negligence In falling 
to avoid it" 

In Mansfield v. Eagle Box, eta, Co., 136 
CaL 622, 69 Pac. 425, the plaintiff was in- 
Jnred while operating a ripsaw in a box fac- 
tory. He was between 18 and 19 years of 
age, and had worked in the fiactory some 15 
months before he was hurt, although, having 
had little experience in running the ripsaw — 
that was not his Job— but when short of help 
the superintendent made the plaintiff run 
the saw on which he was hurt. He was en- 
gaged in cutting boards when the accident 
occurred. With his hand he was pushing 
a board on a table against and under the 
saw, which turned with a downward whirl 
towards him, when it seems the board slip- 
ped and his hand was caught by the saw. 
The court said: "Ck>mmon .prudence de- 
manded that this Inexperienced young man, 
commanded to work with a dangerous ma- 
dilne, with which he was not at all familiar, 
should have been fully and specifically in- 
structed in the safest methods of doing the 
work. To put him to work without these in- 
structions was negligence, and a Jury might 
well have concluded from the facts In evi- 
dence that plaintiff's crippled hand was the 
proximate result of such negligence." Ko 
doubt, if categorically questioned, tL« plain- 
tiff in that case would have answered that 
be knew a ripsaw was a dangerous imple- 
ment, and that if his hand came into con- 
tact with it whUe in motion he would get 
aurt, and, furthermore, that, a board might 
slip or get caught in such a way as to throw 
bis Iiand against the saw, as any Intelligent 
youth of bis age and experience would have 
some knowledge of these things, but the 
court properly held, under the circumstances, 
that It was proper for the Jury to determine 
whether, on account of Its failure to cau- 
tion and Instruct him as to the best method 
of operating the saw, defendant was l^ally 
liable for plaintiff's injuries. 

In Clark v. Tulare Lake Dredging Co., 14 
CaL App. 414, 112 Pac. 561, it was held by 
this court. In a case wherein a bright boy 
of 16^ years lost his life, that "the burden 
was uj>on the defendant to show that those 
in authority over the dredger, not only warn- 
ed the boy of the danger attendant upon the 
discharge of the duties of a 'deck hand' hav- 
ing cliarge of the principal machinery of the 
dredger, but also to show that if such warn- 
ing was {^ven It was so given that the de- 
ceased fully appreciated and realised the 
danger by which he was surrounded." There- 
in many cases are cited, which may be con- 
sulted wltb profit, lUup^atlng the principle 



so aptly stated ta Foley t. California Hoirae- 
shoe Co., 115 Cal. 184, 47 Pac. 42. 56 Am. St 
Bep. 87, that "the conduct of minors is to 
be Judged in accordance with the limited, 
knowledge, experience, and Judgment which 
they possess when called upon to net, and It 
must, from the nature of the case, be a ques- 
tion of fact for the Jury, rather than of law 
for the court, to say whether or not, in the 
performance of a given task, the child duly 
exercised such Judgment as he possessed, 
taking into consideration Ids .year^ his ex- 
I>erience, and his ability." 

We deem it unnecessary to notice other 
citations of respondent, wherein, with no 
stronger showing than this, it was held that 
a case was presented for the Jury. Indeed 
the number of circumstances here tliat might 
properly be considered factors in the peril- 
ous situation emphasissed with peculiar force 
the imperative duty of defendant to warn 
and instruct plaintiff. Their relative impor- 
tance we may not be able to determine — we 
cannot say how much each contributed to 
the injury — but it is reasonably certain that 
the fact titat plaintiff, a minor and some- 
what crippled from a prior aciddent, in am 
emergency was directed in a peremptory 
manner by his foreman to do a special peril- 
ous task outside of bis ordinary employ- 
ment,- in a place rendered dangerous, not 
only by its location and the position of the 
ladder, but by the rapid movement of the 
machinery and the presence of the project- 
ing set screws, presents a case quite unusual 
in its cumulative effect in favor of respond^ 
«it's position. 

[(, 7] Many special Issues were submitted 
to the Jury, and the answers to certain ones 
furnish to appellant the ground of an ob- 
jection that some are indefinite and Incon- 
clusive, and that others are entirely Incon- 
sistent with the general verdict In their 
construction the rule is undoubtedly as stat- 
ed by Clementson In his work on Special 
Verdicts, pages 131 and 139: "Special find- 
ings should. If possible, be so construed as 
to harmonize tbem with each other and with 
the general verdict," and special findings 
will not control unless they exdude every 
theory which will sustain the verdict, and 
"are inconsistent only when, as a matter of 
law, they will authorize a Judgment different 
from that which the verdict will permit" 

[I] Respondent In his brief, sets out all 
the special verdicts with categorical answers, 
from which it appears, as claimed by him, 
that the Jury positively answered questions 
which covered all the material issues of the 
case, vi2. : "That plaintiff was inexperienc- 
ed; that he did not appreciate the dangers 
of his task; that his task was dangerous; 
that defendant did not instruct him as to 
the danger; that defendant failed to use 
ordinary care to instruct him as to such 
danger; that plaintiff's injury was caused 
by the negligence of defendant; that 4e- 
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fendant knew that plalntllf was Inexperi- 
enced ; tbat plaintiff was Injured by the ao* 
cldent; that such injuries were permanoit; 
and ttot plaintiff did not have eufflcient In- 
telligence and understanding, in view of all 
the facts' of the case, to know the danger 
of his task." Other qnestions, covering & 
part of the same ground, were answered: 
•^e believe so," "Not according to the evi- 
dence," "We think not," "The preponder- 
ance of the evidence answers affirmatively," 
and "No; we think not." The duplication 
arose from the fact that the court submitted 
Questions proposed by both plaintiff and de- 
fendant The court ml^t better have re- 
jected some of the questions, but it is per- 
fectly apparent that thus far no inconsist- 
ency is shown, nor anything of which appel- 
lant can complain. In other words, the Jury 
having answered positively that the defend- 
ant was negligent, the finding would not be 
affected, nor would either party be preju- 
diced, by the answer to another question of 
the same import that, "The preponderance 
of the evidence answers affirmatively," or, 
"We believe so." The same thing Is mani- 
festly true as to the questions answered in 
the negative. For instance, the Jury gave 
the categorical answer, "No," to this ques- 
tion: "Did defendant Instruct plaintiff as 
to the proper manner of safely applying com- 
pound on a belt, while mounted upon a lad- 
der, in proximity to a revolving shaft with 
set-screw couplings?" And another similar 
question was answered, "Not according to 
the evidence." 

19,10] Other questions and answers, to 
which appellant apparently attaches more 
importance, are as follows: (1) "Q. What 
was the proximate cause of the accident 
and injury complained of by plaintiff? A. 
The proximate cause of the accident and in- 
jury lay in the fact that the boy was ordered 
to do a duty outside of his regular work, and 
was caught by the revolving shaft and set 
screws." (2) "Q. Was plalntlfTs Injury due 
to the failure of defendant to warn or in- 
struct plaintiff as to the danger of his em- 
ployment? A. It seems to be due to the de- 
fendant's failure to warn plaintiff and the 
fact that he was doing something outside of 
•lis regular work." (3) "Q. Was the accident 
and Injury complained of caused by the neg- 
ligence of the defendant in furnishing a de- 
ifectlve ladder for tbe use of plaintiff? A. 
We believe the ladder should have had spikes 
and hooks." (4) "Q. Was the accident and 
injury complained of caused by the negli- 
gence of defendant in operating the shafting 
and coupling described in the amended com- 
plaint vrlth projecting screws? A. We so 
believe." As to the foregoing, it may be said 
generally 'that, considering the number and 
character of the questions submitted to the 
Jury, It is surprising that the answers are 
not confusing, and It is clear that, when 
plfoperly construed, they are entirely consist' 



ent with the general VM^ict No. 1 should 
not have been submitted, and it should be 
disregarded, as it involved a question of 
law.' "To permit the Jury to return oonda- 
sions of law rather than statements of fact 
would defeat ' the manifest purpose of the 
statute. Such conclusions are to be disre- 
garded. They cannot be considered in de- 
termining the sufficiency of the verdict." 
Clementeon, p. 116. Again, It la quite ap- 
parent that the Jurors were not accustomed 
to the refinements of the law, and, being 
men presumably of av^mge intelligence and 
disposed to look at a question from a practi- 
cal, common-sense standpoint, they naturally 
concluded that various circumstances con- 
tributed to the injury, and they so expressed 
themselves. They very properly believed and 
substantially found that the fact "that the 
boy was ordered to do a duty outside of his 
regular «nployment," that "he was caught 
upon a revolving shaft with set screws," 
and "defendant's failure to warn plaintiff," 
should all be considered as Important ele- 
ments In determining the question of negli- 
gence. And the Jurors were right in that 
It is true that they did not make the dis- 
tinction that is pointed out by Mr. Justice 
Henshaw, in Merrill v. Los Angeles Gas ft 
Elec. Co., 158 Cal. 503, 111 Pac. 636, 31 li. 
R. A. (N. S.) 559, 138 Am. St Rep. 184^ be- 
tween "the proximate cause of the law" and 
"the proximate cause of the logidan," or 
"the proximate cause in fact." As said there- 
in: "Moreover, the proximate cause of the 
law is not the proximate cause of the lo- 
gician, nor even always in strictness the prox-* 
imate cause in fact, and a Jury may easily 
be confused and misled by ovemlceties to 
these abstractions." The Jury is not expect- 
ed or required to make these fine distinc- 
tions. They are often difficult enough for 
the courts. Probably the respoDsibillty of 
defendant for the injury is legally and pri- 
marily due to its failure to warn plaintiff 
of his danger, but there would have been no 
liability, of course, if no injury had occur- 
red, and the Jury were justified in finding 
that there would have be«i no injury had it 
not been for the other circumstances herein- 
before stated. The causal relation of these 
various facts and concepts is too apparent to 
require further comment The situatloh will 
occasion no embarrassment if we keep in 
view and apply the rule that: "All presump- 
tions are in favor of the general verdict for 
the plaintiff, which determines all issues in 
his favor, including the question of contrib- 
utory negligence, where there is evidence to 
support It; and It must control, if the spe- 
cial verdict is not absolutely irreconcilable 
therewith." Antonlan r. Souiucru Pacific 
Co., 9 Cal. App. 732, 100 Pac. 877. 

[11] The Instructions seem to have cover- 
ed every phase of the legal propositions In^ 
volved in the case, and we find in them no 
substantial error. The concluding clause of 
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one, to wbtcte Mppenant <4i)ect8, te ag fol- 
lows: "I charge yon tb&t,' tta to the degree 
of care to be exercised by the servant, yon 
may consider the fact, If each be the fact, 
that such servant was acting nnder the di- 
rect order of lito employer."' This does not 
imply that the plaintiff' was relieved of the' 
duty to exercise care If he was acting under 
the direction of hte employer. The circum- 
stance of ttie order giv*en by the f6reman 
was a very Important consideration, -as we 
have already seen, and it had %. Just and 
legal bearing upon the degree of care requir- 
ed of the servant, and (t was ptropec for the 
court to so instruct the Jury. "The fact that 
the servant, at the time he was Injured, was 
complying with a direct, ^>eclfic, personal 
order of his master, or his master's repre- 
sentative, has, it is well settled, a material 
bearing, upon the questlop. whether he*can 
hold the master responsible. Broadly speak- 
ing, the evidential signlflcance of this fact 
will be found to be' simply this: That as 
it goes to show that the servant's Ignocance 
of the risk to wMcb his Injury was due is 
excusable, or that his action was not entire- 
ly voiuntaiy, it tends to negative the araila- 
bllity of the various defenses which are es- 
sentially dependent upon proof that the serv- 
ant voluntarily encountered a danger which 
was, or ought to have been, comprehended 
by him." Lobatt on Master and Servant, I 
433. "It Is quite obvious that the fa«t that 
the servant has been ordered Into a position 
of danger by his master or superior is an 
element to be consldened In determining 
whether be has exercised- ordinary care." 
Thompson on Negligence, i 5379. See, also, 
Labatt, | 439, and 26 Cyc. pp. 1221, 1245, and 
1272. 

[12] Objection is also made to the follow- 
ing Instruction: "If you find that the task 
at which the plaintUf was working when the 
accident occurred was, under all the circum- 
stances of the case, one of special danger, 
thai I charge yon that snch knowledge of 
danger as plaintiff -may have acquired at the 
usual tasks of his employment does not nec- 
essarily raise the presumption that he knew 
of snch special danger. A servant directed 
to undertake work outside of that which he 
is engaged to do Is not presumed to be aware 
of Its peculiar risks, and therefore, if the 
master does not fully explain them to the 
servant before putting him at snch new 
work, the servant is entitled to a8snme that 
it has no greater risk than those which at- 
tach to bis regular work." This manifestly 
does not assume that there was any 8i)ectal 
danger, as the instruction Is hypothetlcalln 
that respect It does not assume that plain- 
tiff's only source of knowledge was that ac- 
quired from his usual tasks, nor does It 
imply that the employer was called upon to 
fully explain the danger regardless of any 
knowledge that the plaintiff may have had. 



■As pointed out by respbnOent; tiie meaning 
conveyed was "that the plaintiff cannot be 
chained with knowledge of spfeclal dangers 
outside of Us regular employment, by rea- 
son of knowledge acquired at his usual tasks, 
and that If the master does not explain sudd 
special daugei^' to him, be Is entitled to as-' 
sunie that there are no greater risks attaiSi- 
ed to such special dangers than those whldl 
attach to his regular work." If there waa 
any llkrtlhood that the Jury; would miscon- 
strue the. Instruction In the manner suggest- 
ed by appellant, it w^s completely obviated 
by reason of other clear directions as to the 
duty of -plaintiff to use whatever knowledge 
he may have derived from any source. 

Some criticism Is made of two or three 
other instructions, but we do not think it 
m^ts special attention. It may be said, also, 
that, after an examination of the rulings 
complained of as to the admissibility of evi- 
dence, it appears reasonably certain that 
If any of them was erroneous, the result 
could not possibly have been affected thereby 
to the prejudice of appellant. 

We think no sufficient reasons exist for In- 
terference with the action of the lower court, 
and the Judgment and order are therefore 
aflfirmed. 

We concur: CHIPMAN, P. J. ; HART, J. 

On Rehearing. 

BURNETT, J. In Its petition for rehear- 
ing, appellant manifests a degree of disap- 
pointment that In the original opinion we 
failed to discuss specifically some of the as- 
signments of error as to the Instructions. 
The constraint of custom and propriety as 
to the elaboration of Judicial opinions, no 
doubt, is quite obvious to the leairned count 
sel, and we think it is hardly necessary to 
assure them that we examined, as carefully 
as we could, not only the exhaustive briefs^ 
but the whole of the transcript In the case. 
Our conclusion, however, was, and Is, that, 
viewing the entire record, we cannot say 
that any prejudicial error was Committed. 

This much we have added In consequence 
of the respectful attitude and the admirable 
presentation, both in matter and method, by 
appellant's counsel of their contentions. 

The petition is denied. 

We concur: CHIPMAN, P. J.; HART, J. 



MADEIRA et al. v. SOXOM.\ MAGNESITK 

CO. (Civ. 1,000.) 
(District Co»irt Of Appeal. Third. District, Cal- 
ifornia. Dec. 27, 1912.) 

1. MTNKS and MiNEBALS (8 29*)— IlOCATION-:- 

ExcEssivE Claim. 

Tliough tbe location of a mining claim ex- 
ceeds more tban .'JOO feet on each side of the 
middle of the vein, while Rev. St. U. S. § 2320 
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(D. S. Comp. St MOl, p. 1424), providef that 
no claim (ball exceed that limit, the claim is 
ralid except ai to the territory in excew ol 
•uch limits. 

[Bd. Note.— For other eases, see Mines and 
Minerals, Gent Die. H 6d-72; Dec. Dig. f 
29.»] 
2. Minn AKD Mmnuu (| 29*)— Looatioh— 

KZCESSIVX AUA. 

A locator who exceeds the legal lateral 
limits in laying out the boundaries of his min- 
ing claim will be protected as to the legal area 
allowed, if his location is distinctly marlced on 
the ground so that its boundaries can be readily 
traced, as required by Rev. St. U. S. f 2324 
(U. S. Oomp. St 1901, p. 1426). 

[Bd. Note.— For other cases, see Mines and 
Minerals, Cent Dig. || e&-72: Dec. Dig. | 
29.*] 

8. MllMSS AND MiNXRAU 9 20»)— LOCATION— 

MaBKIRO BbUNDARIES. 

Wliere a locator of a mining claim, who 
did not 4efinitely marlt it at the time of dis- 
covery, knew that defendant had located on the 
ground and was at work thereon in September, 
1905, and made no further attempt to mark his 
location until March, 1906, he did not act with- 
in a reasonable time in definitely marldng the 
boundaries of bis location. 

[Ed. Note.— For other cases, see Mines and 
Minerals, Cent Dig. {{ 40-44; Dec. IMg. | 
20.*] 
4. Minks and Minebals (S 22*)— Location- 

RscoBDED NoncB— CoNSTBUcnvK Notice. 
A recorded notice of a location of a mining 
claim was not constructive notice of such loca- 
tion, where it did not identify the lode. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. {{ 4&-50; Dec. Dig. | 
22.*] 

6. Mines and Minebals <| 20*)— Looatior— 

Masking of Location. 

The marking of a mining location upon the 
ground should be so certain that one prospect- 
ing in the same locality would locate the exact 
ground claimed without difficulty. 

[Ed. Note.— For other cases, see Mines and 
Minerals, Cent Dig. |§ 40-44; Dec. Dig. i 
20.*] 

6. Mines and Minebals (| 20*)— Location 
of Claiu-^Mabkino Bodndabies— Suffi- 
oiENcr. 

The southwest comer of a located claim 
was marked on the ground by a copy of the lo- 
cation notice tacked on a board and nailed on 
a tree 276 feet beyond the proper point of lo- 
cation; the notice, after describing the lode, 
calling for "comer stakes and monuments on 
each corner." The southetist comer was mark- 
ed by nailing the notice on a fence picket and 
placing an earth mound around it at a point 
283 feet beyond its proper location, and the 
northeast comer was made 145 feet north of 
its proper location by building a rock monu- 
ment and placing a stake in it which was not 
driven in the ground, while the northwest cor- 
ner was made by breaking oS the top of a 
small dead tree three or four Inches in diameter 
and digging a mound of earth and piling small 
boulders about its base, which was 364 feet 
north of the proper location of the comer. 
Held, that the marking of the boundaries of 
the claim was insufficient 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. ii 40-44; Dec. Dig. i 
20.*] 

7. Appeal and Brrob (! 761*)— Bbiefb— Sitf- 
FICIENCY OF Presentation. 

Statements in the brief "that the court 
erred in pprmitting the witness to answer the 
following questions," citing pages of the tran- 



script widiont argninc tile aHegfed terron, did 
not sufBciently present the error to reqnire 
consideration. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. i 3096; Dec. DigTS 761.*] 

Appeal from Superior Oonrt, Sonoma Comi- 
ty ; T. J. Denny, Judge. 

Action by George Madeira and another 
against the Sonoma Magnesite Company. 
From a Judgment for defendant^ plaintiffs 
appeal. Affirmed. 

Arclilbald Bernard, of San Frandsco, CL 0. 
Hamilton, of Los Angeles, T. J. Butts, ot 
Santa Bosa, and J. P. O'Brien, of San Fran- 
dsco, for appellants. B. U, Thompson, of 
Santa Rosa, and Edward Rice, W. L. Samu- 
els, and Grant H. Smith, all of San Frands- 
co, for respondent 

CfilPMAN, P. J. Tbls is an action to de- 
termine the conflicting claims to certain min- 
eral land situated in Sonoma county. Plain- 
tiffs claim by virtue of an alleged location 
made by plaintiff Madeira on April 12, 1905, 
called the Madeira Magnesite mine. Defend- 
ant dalms as grantee of certain alleged sev- 
eral locations, made by Arnold, Davis, and 
Woods, on September 14, 1905, embracing the 
land claimed by plaintiffs. The cause was 
tried by the court without a Jury, and de- 
fendant liad findings and Judgment in its fa- 
vor. Plaintiffs claim that the following find- 
ings are not supported by the evidence : "(2) 
That said attempted location of said Madeira 
covered the ground described in paragraph 
3 of the complaint herein and other groand. 
(3) That the attempted location, viz., tlie Ma- 
deira Magnesite mine, was not at the time 
of the attempted location thereof on or about 
April 12, 1905, or for more than a year there- 
after, and long after the location on the 
same ground of the Cecilia, Flora, Marie, 
Seymour, and Cyril claims of defendant dis- 
tinctly marked on the ground, or marked at 
all, so that its boundaries could be readily 
traced." Plaintiffs appeal from the Judgment 
on transcript of all tiw proceedings in the 
case. 

niere are but two questtoBB discussed in 
the briefs: First assuming that Madeira 
made a location, was it void because of the 
excess of land included in it? And, second, 
was his location marked on the ground so 
that its boundaries could be readily traced? 

Plaintiffs Introduced a blueprint map of 
the original Madeira location and as it was 
corrected on a relocation by Madeira in June, 
1906. With the aid of this map and the tes- 
timony of plaintiffs' witness Biley, who made 
the survey for plaintiffs, a fairly clear con- 
ception may l>e gained of what Madeira did, 
as shown by liis testimony, In making his lo- 
cation in April, 1905. Austin creek passes 
along a considerable portion of the southerly 
end line of the claim and meanders along its 
easterly boundary trending easterly at the 
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norttterly end Une^ as we understand, the 
map ; the points of the copipass are not Indi- 
cated. A trail ran along near this creek 
which was the means used by l^I^delra in 
passing from one part of the claim to another 
to locate his corners. As near as we can 
understand the process from bis testimony, 
be made right angle offsets where he could 
and estimated the distances by stepping off 
the lalid. The country, he testified, is very 
rough and tillly and covered with a dense 
growth of cliaparra] along the east line Im- 
passaMfk and generally difficult to penetrate 
ezceiit by cutting one's way through. The 
notice posted by liim was as follows : "Aus- 
tin Creek, April 12, 1905. Notice of Mineral 
Location. I the undersigned claim 1,500 feet 
by 600 feet of this lode for mining purposes. 
Located In Sec. 21 Twp. 9 N. R. 11 W. ad- 
Joining the lands of Dr. Otner near Redsiide, 
beginning at a tree and stake with monu- 
ments on south banlc of E^st Austin creek 
running 1,600 feet in a northwest and south- 
east direction, with 300 feet on each side of 
lode with comer stakes ai^d monuments on 
each comer. Lode crops high. Claimed for 
quicksilver, gold, silver or magneslte. George 
Madeira." 

His claim is in section 20 and not section 
21, as stated In the notice. Madeira was 
familiar with the locality and with this par- 
ticular ground and had made mineral loca- 
tions before and claimed to know the requi- 
sites of the law governing the method of 
making them. He had some knowledge of 
surveying and civil engineering and carried 
a pocket compass on April 12, 1905. He tes- 
tified: That he placed the first notice at 
"the point of discovery about 15 feet from 
the (south) end of the ledge on the south 
bank of the creek. • • • On account of 
the creek raising in the winter. It would 
carry It away If it was on the ledge. • • • 
Built a monument of rock around the base 
of the tree where the notice was posted, and 
that was the center of the ledge or lode." He 
then followed the trail leading up and down 
the creek to a point were '"there was a pair 
of bars directly upon the trail." He picked 
np a board which he found at the base of a 
so-called Juniper tree, nailed it to the tree, 
and on it nailed a copy of his notice. He 
testified that any one going through these 
bars would see the notice. This was what 
he Intended as his sontliwest corner. . It was 
276 feet away from where It should have 
been as shown in the corrected location. He 
found his southeast corner by following the 
trail. "I would step straight east and then 
offset and go east again to uialutaln as 
straight a line as it was possible to do." 
Reaching what he supposed was the south- 
east corner, he testified: "Posted a notice 
and built a monument of earth there. There 
was no stone there. I had what I call my 
geological pick, and I dug up the earth and 
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made a mound of earth and put a picket 
from the fence in It and nailed the notice 
on the fence." This was in fact 283 feet be- 
yond where It should have been. There was 
no evidence as to the size of this monument, 
nor was there any evidence that he drove 
the picket Into the ground. He then follow- 
ed the trail "on the right bank of the creek 
1,500," measuring the supposed distance by 
stepping, to what he intended as his north- 
east corner, where, he testified, he "built a 
moDuiiient of rocks and plnced a stake in it 
inmiediately on the bank of the creek." The 
size of the monument Is not given, nor does 
It appear that the stake was driven In the 
ground, nor how it was placed among the 
rocks. This point was 145 feet north and 
away from where It should have been. "I 
then went directly west and stepped the 
ground the same way as I did before. It Is 
very difficult to get across the creeks, and I 
had to guess at the distance. • » • Then 
I came to the center. I called it the center 
of the claim again, and there I built a large 
stone monument In the gulch, in a little, bit 
of a gulch that came down there, • » » 
and placed a stake in that, but no notice on 
that end at all. From there I went west 300 
feet from that stepping it. up the hill through 
the brush. There I found a small dry tree. 
I suppose three or four feet In diameter. I 
broke the top off and dug a mound of earth 
again with a pick. There was some small 
tMulders of rocks lying around there, and I 
gathered them up and plied them around the 
base of the tree. That marked the northwest 
corner of the claim." This was 364 feet 
north of where his comer should have been 
on the west side of his claim, which, accord- 
ing to his testimony, was practically impass- 
able, and he made no effort to get through 
it. Summing up the matter, the court said. 
In Its opinion printed In defendants' brief: 
"Madeira Intended to step off a claim 1,500 
feet by 600 feet, but he really marked out 
an Irregular parallelogram over 2,000 feet 
long on the west side, 1,600 feet in the center, 
1,700 feet on the east side, and probably SOO 
feet wide on the north side." Madeira visit- 
ed his claim twice prior to defendants* loca- 
tion, once in April and once in July, and re- 
newed some of his notices, but placed no 
new ones and did nothing more towards mark- 
ing his claim. He also took away some speci- 
mens of the rock, but performed no work on 
the claim. He did nothing further, except in 
March, 1906, he attempted a survey but was 
prevented by the adverse locators, until In 
June, 1906, when he made a resurvey as 
shown by the map attached to the transcript. 
He was on bis claim in the latter part of 
1903, some time after defendants' location 
was made, and met Arnold, one of the con- 
testing locators who were at work on the 
mine. He then expressed to Arnold the be- 
lief that he (Arnold) was on his (Madeira's) 
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claim ; but notblng farther occurred then. Be 
made no protest and offered no objection to 
the locators' possesision. 

Witness Bradley qualified aa a surveyor 
and civil and mining engineer. He was em- 
ployed, In September, 1905, to survey and 
assist defendant's grantors In locating their 
mines and running lines and establishing 
mouuments. He was tbere for 10 days so 
engaged. His attention was called to the 
bars mentioned by Madeira and a cabin east 
of the outcropplngs where Madeira testified 
he posted a notice on a picket fence. He 
te.stified that he was at these points and saw 
no notices. "Q. Did you cover the territory 
carefully around that deposit? A. Yes, sir; 
very carefully. Q. Did you cover the ter- 
ritory that could be described by a parallelo- 
gram 1,500 feet long, the center line running 
southeasterly and northwesterly from the 
outcrop 300 feet on each side? A. Yes, sir; 
I did. Q. Did you find at or near any of the 
corners of such a figure or at the center line 
any monument or remains of a monument of 
any kind? A. Well, only one monument In 
the creek on the lode line, which had been 
very recently established there, •* • • on 
the southerly end of the lode." It was shown 
that this monument was not one made by 
Madeira. "Q. Mr. Bradley, did you discover 
any evidence that a line had been run north 
or northeasterly from the outcrops? A. None 
at all; no blazed line; no brush cut out" 
Other witnesses, who bad formed part of the 
surveying party, gave similar testimony. 
Witness Arnold, one of the locators of de- 
fendants' mines in conflict with the Madeira 
mine. In the last part of August, 1905, went 
to the located ground with his partners, Da- 
vis and Woods, and with them was Mr. 
Cooper, state mineralogist. Their particular 
object was to "expert this land for oil." 
The party was there two days. He testified : 
"We were examining the veins that were 
shown on the ground and also looking to see 
whether It had been located recently." When 
asked If he saw "any location notice or stakes 
upon or In the neighborhood of that ground," 
he answered, "We did not." Asked what In- 
vestigation they made, he answered, "We 
were traveling on the ground in a radius of 
perhaps 700 or 800 feet hunting for corners, 
markings, or anything that would Indicate a 
location that had been made there recently." 
He saw old markings on trees, weather-beaten, 
old blazes, but no evidences of recent mark- 
ings. His attention was called to particular 
points mentioned by the witnesses for plain- 
tiffs and testified that he saw no notices. 
Plaintiffs Introduced witnesses who testified 
that, In the month of May and In the early 
part of July, 1905, they saw the notice posted 
on the juniper tree at the bars testified to by 
Madeira and also ot\ the picket fence. Wit- 
ness Riley testified for plaintiffs. He was 
employed to make the resurvey and reloca- 
tion of the Madeira mine, lu June, 1906. 



After de&crlblng Ids norlc, 'wbl<ih was onlr 
to establish the comers,' he was asked: f*Q. 
What did you see th^e at or near any of> 
those comers? A. On the north lode line 
there was a small tree that had been broken- 
off, a dead tree, and there were tWo' or three 
stones around the bottom of It." That was 
98 feet from the lode line and 364 feet from 
where he established the nottliwest conker. 
There were no marks on that tree. "On the 
northeast comer there were a few scatteced 
stones, looked as though they had been piled; 
some monument" — (interrupted). That was 
45 feet from where he established the north- 
east comer. "Down the creek some distance 
* * * there was a tree standing there 
with some nails in It * * * That was 
276 feet from the southwest comer." On 
cross-examination' his attention was called to 
the fence and cabin near where Madeira 
claimed to have posted a notice. He testi- 
fied: "Tbere was a fence but no comer 
there, no monument." He testified that this 
point was 283 feet from the southeast comer 
as be established It He found nothing at 
this latter point and "nothing in that nelgb- 
t>orbood that would Indicate a mining claim." 
He testified that he found no markings of 
any kind at the southwest corner nor within 
100 feet radius. At the newly located north- 
east corner he saw nothing, but at a point 
145 feet from there, pointed out to blm by 
Madeira, he "found some loose stones which 
appeared as having been a stone mound at 
one time. There were different mounds 
around there in places. There bad been, I 
suppose, some old locations or something. 
I noticed some mounds down below there on 
the creek. I don't know what they were 
there for." 

Section 2320 of the Revised Statutes of the 
United States provides that "no claim shall 
exceed more than three himdred feet on each 
side of tbe middle of the vein at the sur- 
face." U. S. GOmp. Stats, p. 1424. 

[1] It does not follow that the location 
Is Invalid where tbe locator includes within 
the boundaries of his claim more than the 
law permits.' "He Is entitled nevertheless to 
hold to the limit which the law authorleen 
within tbe limits laid out, and only the ter- 
ritory embraced within hts boundaries wlilch 
is In excess of these limits Is to be rejected." 
McBlllgott V. Krogh, 151 Gal. 128, 90 Pac. 
823. This rule presupposes a location wfalcti 
"injures no one at tbe time It Is made, and 
where It has been made In good faith." lind- 
ley on Mines, | 8^. The mere fact, then, 
that. In establishing his exterior boundaries, 
the locator has marked out too great a quan- 
tity of land, does not necessarily Invalidate 
bis location. Where, however, tbe locator 
relies upon the comers he has established 
or has attempted to mark aa indicia of the 
location of the lode or ledge, a different ques- 
tion siay arise and a different mie may gov- 
ern. If the courses are so widely separated 
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from wliere tbey ongtit to be as to bear 160 
apparent relation to the lode, 1. e., are ao re- 
mote as to Justify a reasooable inference by- 
one seeing the comets that they were not 
intended to apply to the lode in question, they 
would add little. If any, fi>rce to the claim 
that the law had been complied with. And 
this would be especially true if the notice 
once posted at the discovery point had dis- 
appeared or the-lode line was not distinctly 
marked. "If the preliminary notice is want- 
ing, there would be nothing to guide the sub- 
sequent locator, and the excessive location 
should be held worthless- for any ptirpose." 
Ledonx v. Forester (G; C.) 91 Fed. QOa 

A subsequent locator coming on the ground 
and finding an nnoertain kiiarUng of the dis- 
covery point and lode line, and yet sufficient 
to arouse inquiry and. require examination 
tor exterior boundaries, would not be re- 
quired to go mu<di, if any, beyond the lateral 
limits to look for comers or other markings 
of the boundaries; and certainly he would 
not be charged with notice where the mark- 
ings of the corners were so far from where 
tbej properly belonged, so obscure and lack- 
ing In permanency as in the present in- 
stance, and in a country densely covered with 
chaparral, and where the corners were not 
Indicated by blading of trees or cutting out 
of brush or otherwise marking their location. 

An instructive opinion by Judge Hanford 
la found in I/edoux t. Forester (O. C.) M 
Fed. 600, where the requireoieuts of tdbe stat- 
ute are stated and the suggestions last above 
made are given slgnlflcance. It was there 
said : "Where the country Is broken and the 
view tnm one corner to the otlier Is ob- 
structed by intervening gulches and timber 
and brush, it is necessary to blaze the trees 
along the lines, or cut away the brush and 
set more stakes at such distances that they 
may be seen from one to another, or dig the 
ground up in a way to indicate the lines so 
that the boundaries may be readily traced. 
The least that can be required of locators is 
that the corner stakes shall not bo so far 
apart as to include an area considerably 
greater than the size of the claim as describ- 
ed in the posted notice, or greater than the 
law allows to be included in a single claim. 
I admit the rule that a location which Is 
made In other respects In conforiolty to law, 
but which is greater In length .or vridth than 
the law permits to be taken iii one claim, is 
not for a mere error in that respect, void, 
except as to the excess; but when, as In this 
case^ the validity of the location Is disputed 
for alleged failure to fulfill the requirements 
of the law with reference to marking the 
claim upon the ground, so that the bounda- 
ries can be readily traced, the length of the 
lines and the distance bet^'een stakes must 
be taken into account In connection with the 
other facts proved, for the purpose of deter- 
mining this question. It Is obvious that If 
a person, measuring from the ^ita)^e8''at one 
end of the Claim, the" required distance lir the 



airectibn indicated by' th«' notice of location 
does not' find the other end stakes, nor any- ' 
thing else to guide him to where the staSes 
may be found, he may reasonably conclude 
that sach comer stakes have not been set 
and that the location is void. In such a case 
the excessive distance between the corn«r 
istakes Is misleading, and a locator who has 
committed sUch an error has failed to com- 
ply with the law." 

[2] The cases which protect the locator 
where lie exceeds the legal lateral limits are 
cases where he has marked his point of dis- 
covery and lode line and has made what 
would otherwise be- required iu' making a 
valid location under section 2824 of the U. 
S. Statutes (U. S. Comp. St. 1901, p. 1428), 
wUch provides that "the location must be 
distinctly marked on the ground ao that its 
boundaries can be readily traced." And this 
brings us to the question chiefly argued in 
the briefs: ' Was the location so distinctly 
marked as that its boundaries eould bd read- 
ily traced? 

In Gleeson -v. Martin White M. Ck>., 13 
Nev. 442, dted by both parties, will be found 
an ninmlnatlng discussion of the mining law. 
Beatty, J., speaking for the court, said : "One 
ot the Imperative requirements of the statute, 
an indispensable condltkm precedent of a 
valid location. Is that it shall be 'distinctly 
marked on the ground so that the bounda- 
rtes ean be readily traced.'" Quoting from 
Golden Fleece Oo. ▼. Cable Ooa. Co., 12 Nev. 
312, he saidc "It is true that the vein is 
the principal thing and that the snrface Is 
but an incident thereto ; but It is also trae 
that the mining law has provided no meaui' 
of -locating a vein except by defining a our-' 
faice elalm, IndudlAg the cropplngs, or pohit 
at which the vein is exposed, and the part' 
of the "vein located is determined by refer- 
ence to the lines of the'' snrfhce claim." 
Again: "How soon after the discovery of 
the vein the location must be ' distinctly 
marked on the ground so that its boundaries 
can bfe readily traced' (R. 6. f 2824), w« do 
not decide; but tintll it Is so marked we are 
cleat- that the location Is not complete, and 
the law has not been complied with." The 
opinion points out that the object of the law 
In requiring the location to be marked on the 
ground Is "to fix the claim, to prevent floaf 
Ing and swinging, so that those who In good 
faith are looking for unoccupied ground In 
the vicinity of previous locations may be en- 
abled to ascertain exactly what has- been ap* 
propriated In order to make their locations'up- 
on the residue." It Is further shown that the 
statute does not in terms require the }>ound- 
aries to be marked, but requires the "location 
to be so marked that its boundaries can be 
readily traced." The learned Justice adds: 
"It would be Safer, and therefore better, to 
comply with the recommendation of the land 
ofllce and etect stakes at the comers of the 
claim; but. If the grand object of the law 
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Is attained by tiie marUng of •: center linei, 
we can aee no reason wby It sbouM not be 
allowed to be suifioient" This rule Is not 
everywhere accepted, nor do we think it 
necessary In the Instant case to express a 
definite opinion upon it If the rule in the 
Gleeson Case may be applied, we must al- 
ways remember what were the facts. The 
Paymaster claim, the one giving rise to the 
rule, was marked "by means of the two 
stakes at the ends of the claim on the line 
of the croppings and by the location monu- 
ment at the point of discovery." Further- 
more, said the court, "it is to t>e observed 
that there is no question , that the locators 
of the Paymaster were the original discov- 
erers of the ledge in controversy; that their 
claim was notorious; that they and their 
successors have continued to occupy and de- 
velop the property; that the Shark locators 
were aware of the priority of the Paymaster 
claim." Such were the facts In view of 
which it was held that the. location was suf- 
ficiently marked on the ground. 

The facts in the present case differ widely 
and radically from the facts in the Gleeson 
Case in so far as the markings of the center 
line are concerned. Assuming all that Ma-, 
delra testified to be true, what did he do? 
We Quote from the opinion of the trial judge : 
"George Madeira testified that he had long 
been familiar with the ledge of magnesite at 
this point, and that on AprU 12, 1905, he 
visited it for the express .purpose of iocating 
a mine on It; that on this date the ledge 
was vacant and showed no signs of ever hav- 
ing been worked ; that on this day he posted 
tliree notices and monuinents on the claim 
as follows': The first notice was placed at 
the point of discovery, about 15 feet from the 
end of the ledge on the south bank of Austin 
creek, and he built a monument of irock 
around the base of the tree upon 'tyhlch the 
notice was posted. The second notice was 
tacked on a board, which board was nailed on 
a Juniper cedar tree at a place where there 
was a pair of bars, near the trail running be- 
side the creek; this was at the southwest 
corner of the claim. The third notice was 
posted by nailing it on a fence and making a 
mound of earth and placing a picket in it. 
This was the southeast corner of the claim. 
A cop; of these notices, which were all alike, 
was recorded by him in Book G of Promiscu- 
ous Records at page 332, of Sonoma County 
Records, April 15, 1905. He then stepped 
off what he thought was 1,500 feet along the 
trail on the right bank of the creek, but 
what was in reality 200 feet or more than 
the 1,500 feet, and built a monument of rock 
and placed a picket in it This was the 
northeast corner of the claim. He then step- 
ped off what he thought was 800 feet to the 
west and built a large stone monument in a 
little gulch and placed a stake In It, but did 
not post any notices. This was the north 
center line of the claim. He thep stepped 



what he thought was 300 feet west of fbl« 
and found a small dry tree, 3 or 4 Inches in 
diameter, the top of which he broke off, and 
dug a small mound of earth and piled some 
small rocks around the base of the tree. 
This was the northwest comer of the claim." 

No notice was posted at the south and cen- 
ter. Only the point of discovery and the 
north and center were thus marked, and 
these two points were nearly the entire length 
of the claim apart There were bo blazlngs 
or other markings of the center line; the 
country was -rough and brushy, and neither 
end of the claim was visible from the other. 
It is obvious that the Gleeson Case gives no 
support to the claim that the center line was 
sufilciently marked to bring it within the re- 
quirements of the statute. 

[3,4] Madeira's resurvey and relocation, 
made In June, 1906, are convincing evidence 
that he did not regard his daim as distinct- 
ly marked on the ground. At best his loca- 
tion was only such as would have entitled 
him within a reasonable time after dis- 
covery to mark his boundaries, either by def- 
initely marking his center line, as was done 
in the Gleeson Case, or both by marking that 
line and his exterior boundaries, before con- 
flicting rights accrued. Llndley on Mines, 
§ 373. He knew that defendant's grantors 
had located the ground and were at work on 
it in Septemt)er, 1905. The evidence is tliat 
they performed a large amount of labor oa 
the mine; that their possession was unbro- 
ken from the date of their location; thdr 
good faith is not seriously questioned; there 
is no evidence that they knew of Madeira's 
location when they made their location, or 
until in October, unless imparted constmo 
tively by the recorded notice, which cannot 
be said to give notice, for it does not identify 
the lode. With this knowledge on his part 
and this ignorance on their part, Madeira 
made no further attempt to mark his loca- 
tion on the ground until in March, 1906^ 
This we do not think was within a reasonable 
time under the circumstances. 

Upon the sufficiency of the steps taken by 
Madeira to make a location, we content our- 
selves with the view expressed by the learn- 
ed trial Judge. We quote : 

[5] "And the marking upon the ground 
should be made so certain and so plain that 
any one prospecting in the same locality 
would have ho trouble in locating the exact 
ground claimed. Measured by the above rule, 
was the marking of the claim by Madeira 
sufiiclent? This statute (section 2324, Rev. 
Stat) does not require that a notice shall 
be recorded. Ifor does it require that a no- 
tice shall be posted on the claim. It leaves 
these matters to the regulations of the local 
laws. The local laws generally require that 
a notice shall be posted, and, even in the ab- 
sence of such a requirement, it would be a 
very proper aid to the description. But the 
statute does not require it Carter t. Baciga- 
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lupl, 83 Cal. 188 [23 Pae. 361]. It Is conced- 
ed In this action that there are no local min- 
ing lairs governing the location of the claim 
In dispute. All of the anthorltles agree that 
any marking by trhlch the location may be 
readily traced is sufficient I think that the 
followtng citations state the law: 'All of 
the authorities agree that any markings on 
the gronnd by stakes, monuments, mounds, 
and written notices whereby the boundaries 
can be readily traced are suffldent.' Book 
T. JusHce Mln. Co. (C. C.) 58 Fed. 113, and 
cases cited. 'If a third party intending to 
locate can readily ascertain from what has 
been done by the prior locator, the extent 
and boundaries of the claim so located,- then 
the object of the statnte has been accom- 
Idlsbed.' Kern Oil Co. ▼. Crawford, 143 Cal. 
302 [76 Pac. 1112, 8 K H. A. (N. S.) 9931- 
fl) "Applying the above rule to the four 
comers as located by Madeira, I do not think 
that it can be eald that any of than come 
within the rule. His southwest corner was 
a Copy of the notice tacked on a board and 
nailed on a Juniper tree 276 feet beyond the 
point where it should have been located. 
This notice, after describisg the lode, called 
for 'comer stakes and monuments on each 
comer.' This posting of a notice without a 
monument could not be said to be sufficient 
to notify a third party who ^ras seeking to 
locate, that this was his comer. His south- 
east comer was made by nailing his notice 
on a iHcket fence, and with bis geological 
pick he 'made a mound of earth and put a 
picket from a fence in if This was at a 
point 283 feet beyond where it should have 
been. There is no testiinony as to whether 
this mound was six inches or six feet high. 
If it had been high enough to keep the picket 
from failing over of its own weight. It would 
have taken jrears of erosion to obliterate it, 
yet there la no evidence that anyone ever 
saw it again. And a notice nailed on a pick- 
et fence would in all probability not last 
long in the movntains. His northeast corner 
was made by building a monument of rock 
and placing a stake in it. The stake was 
not driven in the ground, nor was the size of 
the monument given. This was 145. feet 
north of where it should have been located, 
in a country that was 'extremely broken 
and rough and covered densely with chapar- 
ral' (Madeira's testimony). And there were 
other monuments near by (Riley's testimo- 
ny). His northwest corner was made by 
breaking off the top of a small dead tree 3 
or 4 Inches In diameter and digging a mound 
of earth with his pick, and piling some small 
boulders about the base of the tree. This 
was 364 feet north of where bis comer should 
have been on the west side of his claim, 
which, according to his testimony, was prac- 
tically impassable, and he made no effort to 
get through it While the law Is as has been 
quoted, that where a locator has by mistake 



In good fkith laid off more land in bla claim 
than he was entitled to, It is void for the 
excess only, I do not think that it can be 
held that monuments of as temporary a char- 
acter as Madeira testified that he built In an 
extremely broken and rough country densely 
covered with brush and at points so far away 
from where the real comers should have been 
placed, where there were a good many other 
monuments of like character, with ' nothing 
to identify them aa corners of this particular 
claim, can be said to come within the rale as 
above laid down, as being sufficient to notify 
third parties of what has been done by prior 
locators. There has been but one exception 
made to this rale. But that was where the 
prior locators had done work on the claim, 
and the Junior locators knew the extent and 
boimdarles of the claim, and relied on the 
errors of the location in an attempt to oust 
the senior locator. The courts have properly 
held that having bad the knowledge of the 
location, they were not harmed and could 
not be held to come within the rale." 

[7] In their brief, appellants call attention 
to the errors of law alleged to have been 
committed in the admission or rejection of 
evidence. The brief states that "the court 
erred In permitting the witness," etc., or "the 
court erred in permitting the witness to an- 
swer the following question," citing page of 
transcript The alleged errors are not ar- 
gued, counsel merely calling attention to the 
exceptions reserved by the plaintiffs at cer- 
tain folios of the transcript A point so pre- 
sented to this court win not be considered. 
Pigeon V. Fuller, 156 Cal. 601, 702, 105 Pac. 
976. 

The Judgment is affirmed. 

We concur : HART, J. ; BURNETT, J. 



NAYLOR V. ASHTON. (<Tiv. 1,106.) 

(District Court of Appeal, First Oistrlct, Cali- 
fornia. I)«c. 9, 1912. On Petition for 
Rehearing, Jan. 8, 1913.) 

1. Bbokebs (S 50*)— Perfoemance of Con- 
tract. 

Where the wrltinB authorizing a broker to 
sell realty required that the offer to aeli lie ac- 
cepted within 10 days from date, the broker 
could not recover a commission unless he ob- 
tained the acceptance within that time. 

[Ed. Note.— For other cases, see Brokers, 
Cent. Dig. § 68 ; Dec. Dig. | 50.»] 

2. Brokers (J 49*)— Right to Commissiow. 

Unless the broker brings the minds of the 
buyer and seller together upon an agreement of 
safe and the price and terms of the sale, he is 
not entitled to commissions. 

[Ed. Note. — For other cases, see Brokers; 
Cent. Dig. §§ 70-72; Dec. Dig. ( 49.»] 

3. Brokers ({ 50*)— Contract of Bkpi«t- 
MEBT— Time of Sale. 

Time is always of the essence of a contract 
of employment to sell realty, when a time limit 
Is placed upon the sale. 

[Gd. Note. — For other cases, see Broken, 
Cent. Dig. § 68; Dec. Dig. $ 50.*] 
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4. 'Bbokkbs <| 86^)— Action mi ObioiissioR 

— SuMiaiKNCT or Evidbncb. 

' Evidence in an action for commiasiona for 
procuring the sale of realty held to show that no 
excliange or sale was effected by the broker. 

[Ed. Note.— For other cases, see Brokers, 
Cent Dig. It 116-120; Dec. Dig. g sa*] 

6. Appeal and E^Bitos (I 1048»)— Habmlkss 
Ebbob — Exclusion of Evidence, 

Any errof in sustaining an objection to a 
question on cross-examination of defendant on 
tile ground that the counsel was reading from 
what pnrported to be defendant's deposition 
which was not signed by her was not reversible, 
especially where counsel was given permission 
to fully cross-examine defendant as to her tes- 
timony, and only prevented from reading a series 
of questions from the unsigned deposition be- 
fore examining her upon the facts covered there- 
by, after which he was permitted to use the 
deposition for impeachment purposes. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Kg. |§ 4140-4145, 4161, 4158- 
4160; Dec. Dig. { H>4&»] 

Appeal from Superior Court, Alameda 
County; Fred V. Wood, Judge. 

Action by Charles E. Naylor, Jr., against 
EUlen Lynch Asbton. From a judgment for 
defendant and an order denying plaintiff's 
motion for a new trial, plaintiff appeals, 
.^ffirmed. 

Naylor & Rlgglns, of San Francisco, for 
appellant. McKee & Tasbelra, of Oakland, 
for respondent 

HALL, J. This is an appeal from a Judg- 
ment In favor of defendant, and the order 
denying plaintiff's motion for a new trial. 

The action was brought by plaintiff as the 
assignee of Greo. H. Mnrdock & Son to re- 
cover the sum of $500 as broker's commis- 
sion under a written contract. 

Murdock & Son had the property of de- 
fendant, a ranch in Tehama county, listed for 
sale or exchange. Learning that one Mrs. 
Thompson owned a piece of real property In 
Oakland which she was desirous of exchang- 
ing for ranch property, they Informed defend- 
ant thereof and sent her to see Mrs. Thomp- 
son. All the business was transacted on be- 
half' of the brokers by one Stanley. After 
defendant had examined the property, she 
signed and delivered to Stanley, for the bro- 
kers, a writing, dated September 27, 1909, in 
which she offered to sell and exchange her 
said ranch for the said property of Mrs. 
Thompson and the sum of $0,750, to be paid 
in cash or approved securities bearing 8 pet 
cent per annum. The writing contains the 
fo'Uowlng: "And I agree to pay Geo. H. Mur- 
dock & Son a commission of $500 for their 
services as agents in effecting the above sale 
and exchange. Mrs. Thompson to be allowed 
ten days from the date hereof to examine the 
ranch and accept the above offer." This is 
the only written evidence of any contract 
between defendant and plalntitTs assignors, 
and is the one pleaded and reUed on tor a 
recovery. 



The court found that on or aiiont flie 20tb 
Oay of October, 1909, aaid defendant traded 
her aaid ranch to Mrs. Thompson for her 
said Oaldand real estate and $2,500 cash. 
But It also found that no sale or exchange 
of said properties was ever made or effected 
by said George H. Murdock & Son aa pro- 
vided In the said ccmtract and that Mrs. 
Thompson never did accept the offer made 
in said contract, and never did exchange or 
sell her said property in accordance with 
said contract, and that defendant did not ex- 
tend the time within which Mrs. Thompson, 
might accept said offer beyond the ten days 
mentioned in said contract. It la perfectly 
clear that upon these findings plaintiff should 
not recover. The finding that an exchange 
and sale, upon different terms and after the 
expiration of the time limit, was made by 
defendant with Mrs. Thompson, does not en- 
title the broker to recover, in the presence of 
the other findings that the broker did not 
effect the exchange, and that the time for 
the acceptance of the offer was never ex- 
tended. 

[1] It will be observed that the writing 
relied on was an offer to sell, which by its 
terms was to be accepted within 10 days from 
the date of the writing. This time expired 
on October 6, 1900. The broker's commis- 
sions were dependent on his obtaining the 
acceptance of this offer within 10 days Crom 
its date. This he did not do. 

[2] "The duty assumed by the broker Is to. 
bring the minds of the buyer and seller to an 
agreement for a sale, and the price and terms 
on which it is to be made, and until this Is 
done his right to commission does not ac- 
crue." Slbbald V. Bethlehem Iron Co., 83 N, 
Y. 382, 38 Am. Rep. 441. "It must further 
appear that the broker performed the duty 
assumed by him within the time limited la 
his contract, or within such extension of time 
as may have been granted by bis employer. 
If he fail to do that, he is not entitled to the 
commissions^ even though he made efforts to 
sell property, and first called to it the atten- 
tion of the party who subsequently made the 
purchase, unless the delay was caused by the 
negligence, fault or fraud of the owner." 
Zelmer v. Antisell, 75 Cal. 609, 17 Pac. 642. 
See, also, to the same effect Ayres v. Thomas, 
116 Cal. 140, 47 Pac. 1013 ; Ropes v. Itosen- 
feld's Sons, 145 Cal. 671, 79 Paa 354 ; Hicks 
v. Post, 154 Cal. 22, 96 Pac. 878 ; Brown v. 
Mason, 155 Cal. 155, 99 Pac. 867, 12 L. R. A. 
(N. S.) 328. 

[3] The time limit for an acceptance con- 
tained In the offer to sell made by defendant 
was a time limit upon the employment of 
the broker in this case. His only employ- 
ment under the writing was to procure an 
acceptance of the offer contained in the writ- 
ing. This he did not do, either within the 
time fixed fbr such acceptance or at alL 
Time is always of the essence of a contract 
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of employment to .sell real estate wbere a 
time limit is placed upon the employment 
Hicks V. Post, supra. In Ropes v. Rosen- 
feld's Sons, supra, and Brown t. Mason, su- 
pra, the actions were for broker's commis- 
sions where the sale bad eventually been 
made to the purchaser first found by the 
broker, and in each case Judgment for de- 
fendant WHS sustained. The findings In the 
case at bar support the Judgment. The evi- 
dotce also folly supports the findings. 

[4] As before stated, the offer of defend- 
ant fixed the time limit for xa acceptance of 
her offer at 10 days, which expired on Oc- 
tober 6th. Two days before October 6tb the 
broker endeavored to induce defendant to 
exchange her ranch for certain stock, which 
he recommended to her, telling her that he 
had no hopes of doing any business with 
Mrs. Thompson. Indeed, he informed de- 
fendant at that time that the time allowed 
Mrs. Thompson for an acceptance of tlie 
offer had expired, but examination of the 
written offer proved this to be incorrect So 
again, after the expiration of the 10 days, 
the broker (Mr. Stanley) told defendant that 
there was no hope of doing business with 
Mrs. Thompson, and that be would not waste 
any more time on her. And he did not there- 
after make any further effort to effect the 
sale or exchange contemplated by his written 
employment, or at all. Subsequently de- 
fendant, without any assistance from plain- 
tifTs assignors and without their knowledge, 
opened negotiations with Mrs. Thompson, 
and succeeded In making a trade with her, 
but not upon the terms of her original offer, 
but upon terms much less advantageous. It 
is thus apparent that the controlling findings 
are fully sustained by the evidence. 

[S] Complaint Is made of a ruling of the 
court in sustaining an objection to a ques- 
tion on cross-examination put to defendant 
by plaintiff. The objection seems to have 
been based upon the fact that counsel was 
reading from what purported to be a deposi- 
tion made by defendant, but not signed by 
her. The matter, even if the court erred. Is 
too unimportant to Justify a new trial, es- 
pecially as the court informed counsel that 
he might fully crosfe-examine the defendant 
about her testimony, and only prevented him 
from reading in the guise of a question a 
series of questions and answers from an un- 
signed deposition until he had first examined 
her as to the facts covered by the deposition, 
after which the court said the deposition 
might be used in impeachment 

On the whole record the case seems to 
have been fairly tried, and a correct Judg- 
ment rendered. 

The Judgment and order are affirmed. 

We concur: LKNNON, P. J.; KERRI- 
GAN, J. 



On Petition for Rehearing. 

PER CURIAM. The peUaoa for a r^ear- 
ing is denied. 

In denying the petition for a rehearing we 
deem U proper to again call attention to the 
fact that the only employment of the broker 
evidenced by the writing relied on was to 
procure an acceptance of the specific off<;c 
made by defendant which the broker never 
succeeded in doing, either wltlUn the 10 day« 
allowed for such acceptance or at alL The 
broker was not employed generally to effect 
a sale or exchange of defendant's property, 
but only to procure an acceptance by Mrs. 
Thompson of the offer to exchange and sell 
Gioutalned In the writing signed by defendant 
In this particular the case Is quite like the 
case of Holland v. Flash, 130 Fac. 32, de> 
dded December 10, 1912 (which Is since the 
opinion in this case was filed), by the court 
of appeal of Uie Second District where it 
was in effect held that under such a con- 
tract the broker could only recover on show- 
ing a compliance with the particular employ- 
ment evidenced by the writing. 



REYNOLDS t. YORK SYNDICATE OIL CO. 

et al. (Civ. 1,169.) 
(District Court of Appeal, Second District Cal- 
ifornia. Dec. 31, 1912.) 

1. Novation (| 4*)— Nbw Fobu of Inddbtbd- 

NE88. 

Plaintiff and defendant corporation, for 
which plnintitf did certain work entitling him 
to a miniriK lien, executed an agreement by 
wiiich defendant leased the mining ground to 
plaintiff for a year upon a royalty of 10 cents 
per barrel for all oil produced, and plaintiff 
agreed to make certain collections beonnse of 
oil previously sold by defendant to third per^ 
sons, and apply the aame to an indebtedness 
against defendant In plaintiff's favor, and fur- 
ther agreed to sell oil in certain holes, and apply 
the proceeds upon such indeWedness, and that 
defendant shonid pay plaintiff as much money, 
as soon as possible, on account of such indebted- 
ness, and at least $2,700. Beld, that the con- 
tract did not constitute a novation, so as to 
extinguish the old indebtedness and operate as 
a waiver of plaintiff's lien therefor. 

[Ed. Note.— For other cases, see Novation, 
Cent Dig. | 4; Dec. Dig. | 4.*] 

2. Mines and Minerals (i 117*)— Mining 
Lien— Waiver— Pleading. 

Waiver of a mining lien must be pleaded 
and proven. 

[Ed. Note.— For other cases, see Mines and 
MineraU, Cent Dig. { 239: Dec. Dig. { 117.*] 

Api>eal from Superior Court, Kern County ; 
Paul W. Bennett. Judge. 

Action by George A. Reynolds against the 
York Syndicate Oil Company and others. 
From a Judgment for defendants, plaintiff ap- 
peals. Reversed and remanded. 

J. W. Wiley, of BaUersfleld, for appellant 
T. F. Allen, of Bakers Held, for respondents. 

ALLEN, P. J. The action was one to 
foreclose a lien upon certain mining property. 
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The answer, In addition to denials with ref- 
erence to ownership and the facts upon 
which the right to a lien depended, set up an 
agreement between plaintiff and defendant 
corporation, bearing date of March 10, 1904, 
through which the defendant leased to plain- 
tiff the mining ground described In the com- 
plaint for the period of one year, upon a roy- 
alty of 10 cents per barrel for all oil produced 
on said premises during the period of the 
lease; ana, In addition, the plaintiff agreed 
to make certain collections on account of oil 
previously sold by defendant to third persons, 
the amount of which collections when made 
to be applied to an Indebtedness of $3,625 
agreed to exist against defendant in plain- 
tiff's favor; and further, to sell certain oil 
in sump holes at a price of 25 cents per bar- 
rel, or as near that price as possible, the pro> 
ceeds to be credited upon such indebtedness. 
And It was further agreed that the defendant 
should pay plaintiff "as much money ($2,700 
at least) on account of Its indebtedness to 
him, and as soon as possible; the total in- 
debtedness to him being at this date $3,625." 
Other covenants were contained in the agree- 
ment of no moment in considering this ap- 
peal. The court found in favor of plaintiff 
upon all the Issues relating to the character 
of the property, the amount of the indebted- 
ness, the right of plaintiff to a lien therefor, 
and the filing of such lien. The court, in ad- 
dition, found that the agreement above refer- 
red to had been entered into after the matu- 
rity of the indebtedness, and preceding the 
filing of the lien, and, as a conclusion of law, 
determined that such agreement constituted 
a novation, and amounted to a waiver on 
plaintiff's part of his right to a Hen on ac- 
count of the Indebtedness. Judgment was ac- 
cordingly entered in defendants' favor, from 
which judgment plaintiff appeals upon the 
Judgment roll. 

[1] Whether the findings of novation and 
waiver are those of fact or law, the findings 
or conclusions are shown by the Judgment 
roll to have been based solely upon the terms 
of the agreement; and the construction 
which should be placed upon the agreement 
is determinative of all matters presented up- 
on this appeal. We are of opinion that such 
agreement cannot be construed as the substi- 
tution of a new obligation between the same 
parties, with intent to extinguish an old one. 
On the contrary, the old obligation is referred 
to in the agreement and specifically affirmed. 
The mere taking of the lease upon a royalty 
and authority to collect certain debts due de- 
fendant can In no sense be construed as an 
agreement canceling the prior obligation of 
indebtedness. The authority to collect, and, 
if collected, to apply, the proceeds to certain 
bidebtedness due defendant was but the crea- 
tion of an agency not coupled with interest, 
and was revocable at pleasure, and constitut- 
ed no security. Conceding that the lease 
gave right of immediate possession of the 



premises to the lessee, It floes not appear that 
the oil In the sump holes was upon the leased 
premises, or that any possession, or right to 
possession, of this oil was conferred by the 
agreement If possession was not given to 
the oil, no pledge arose, and no security ex- 
isted by virtue of the agency to sell. Were 
the fticts otherwise, and the oil in fact given 
in pledge, the security afforded thereby being 
but a fraction of the lien indebtedness, the 
same would not, In the absence of an express 
agreement, amount to one of extinguishment, 

[2] The instrument In which was embodied 
the lease did not, by its terms, express a 
waiver of the existing lien rights; and, if 
any waiver was contemplated or agreed to 
outside the Instrument, the same should tiave 
been pleaded and proven essential matters, 
where parties rely upon a waiver. Pobdm r. 
Meyers, Gal. App. 37, 98 Pac. 66. There 
is nothing In the reoord Indicating that, 
through the agreement set out, the time for 
payment of the original lien debt was extend- 
ed beyond the term for filing a lien. 

We are of opinion that the court erred in 
its judgment, and the same Is reversed, and 
cause remanded. 

We concur : JAMES, J. ; SHAW, J. 



PEOPLE V. TOMSKT. (Cr. 193.) 

(District Court of Appeal, Third District, Cal- 
ifornia. Dee. 18, 1912. Rehearing De- 
nied by Supreme Court Feb. 15, 1U13.) 

1. Cbiminal Law ($ 1024*) — Appbalabub 
Orders— Oboeb Granting New Trial. 

Under the express provision of Pen. Code, 
S 123S, the people may appeal from an order 
granting a new trial. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. {§ 250&-2614; Dec. Dig. f 
1024.*] 

2. Criminal Law (8 970*)— Motion in Ar- 
rest OF Judgment — Defects in Indict- 
ment or Information. 

Under Pen. Code, § 1185, providing that a 
motion in arrest of judgment may be founded 
on any of the defects in the indictment or in- 
formation mentioned in section 1004, unless 
the objection is waived by failure to demur, 
and that it must be made before tbe judgment 
is pronounced, section 1004 enumerating the 
grounds upon which a defendant may demur to 
an indictment when the defects constituting 
such grounds appear on its face, and section 
1187 declaring that an order arresting judg- 
ment places defendant in the same situation in 
which he was before the indictment was found, 
a motion in arrest of judgment is directed 
against tbe sufficiency of tbe indictment or in- 
formation to state a public offense, or for any 
other defects appearing upon its face which 
would subject it to a demurrer, and is enter- 
tainable only where the defendant has demur- 
red thereto. 

[Ed. Note.— For other cases, see Criminal 
Law. Cent. Dig. fS 2445-2462; Dec. Dig. | 
070.*] 

3. Criminal Law (§ 975*)— Motion in Ar- 
rest or Judgment— Obdbr Settino Aside 

CO.WICTION. 

Defendant's motion to set aside the in- 
formation was denied, and no demurrer there- 
to was shown, and after conviction, without a 
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(I 261*)— Necessitt ow 
Failure to Plead. 



notion for a new trtil, and ever objection by 
defendant, the trial coart of ita own motion 
ordered toe conviction set aside on the ground 
that defendant had nerer entered a plea to 
the information, and admitted him to bail and 
fixed a day for taking his plea to the informa- 
tion as originally filed. Held, on appeal by the 
people, that the order coald not be regarded 
as a motion in arrest of judgment 

(E^ Note.— For other cases, see Criminal 
Law, Cent Dig. { 2479; Dec Dig. ( 975.*] 

4. CBnanAi. Law (| 918*)— Motion fob New 
Tblai, — Gbodnds — Faildbe to Plead to 
Iroictment and Infobmation. 

The failure to secure the plea of a defend- 
ant to an information prior to putting him on 
his trial thereunder is a ground for a new 
trial. 

[Ed. Note. — ^For other cases, see Criminal 
r«w. Cent Dig. U 2103-2196, 2219-2224; 
Dec Dig. I 918.>] 

B. Cbiminal Ijaw (J 964*)— Monow «)b Nkw 
Tbial— Ordeb Settino Aside Conviction. 
On appeal by the people from an order of 
llie trial court of its own motion setting aside 
a conviction on the ground that defendant hnd 
never entered a plea to the information, with- 
out a motion for new trial by the detendant 
and over his objection to the order, suah order 
will be considered as an order granting a new 
trial oD the ground that a mistrial was had by 
his failure to plead. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. {{ 2419. 2420; Dec Dig. | 
964.*] 

& Cbihinai. Law 

Plea— Effect of 

A defendant in a felony case, who has 
been put upon trial for the offense charged 
without a formal plea of not guilty having 
been entered by him to the indictment or in- 
formation, has not been given a legal trial 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. {f 612, 613; Dec Dig. { 261.*] 

7. Cbiminal Law (| 961*) — Motion* fob 

New Tbial— Statdtobt Pbovisions— Ab to 

A Matteb of "Pbocedubb." 

Const art 6, I 4^, which provides that 
no judgment shall be set aside or new trial 
granted in any criminal case for error as to 
any matter of pleading or procedure, unless 
after an examination of the entire case, in- 
dnding the evidence, the court shall be oi the 
opinion that the error com[)lained of has re- 
sulted in a miscarriage of justice, applies to 
trial courts in their review of records in crim- 
inal cases on motions for new trial; and the 
putting of a defendant in a criminal case upon 
trial without his pleading to the information 
to error as to a matter of "procedure." 

(ESd. Note. — For other cases, see Criminal 
Law, Cent Dig. {t 2415-2417; Dec Dig. § 
961.* 

For other dHinltions, see Words and Phras- 
es, ToL 6, p. 6631.] / 

& Cbivinal Law (I 961*)- Review— Di8- 

CBETION OF LOWEB COUBT— NEW TBIAL, 

Under Const art. 6, { 4%, which provides 
that no judgment shall be set aside or new 
trial granted In any criminal case for error 
in aoy matter of procedure onless the court shall 
be of the opinion that it has resulted in a mis- 
carriage of justice, such opinion must be sup- 
porteiT by a 8ub8^antial legal foundation, so 
that, where the action of a trial court in that 
respect to reviewed, the question whether the 
opinion upon which ita action is based is or is 
not justified is purely a question of law, to be 
determined from a review of the whole case. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. H 241S-2417; Dec Dig. | 
961.*] 



9. Cbiiorai. Law (| 947*)— New Tbiai.— 
Statutobt Pbovisionb — Miscabbiaob M 

Justice. 

Const, art 6, f 4%, provides that no judg- 
ment shall be set aside or new trial granted 
in any criminal case for any error as to any 
matter of procedure, unless on examination of 
the entire case, including the evidence, the 
court shall be of the opinion that Ae error 
complained of has resulted in a miscarriage of 
Justice. Defendant, convicted of obtaining per- 
sonal property by false and fraudulent pre- 
tenses, upon the cleric's announcement that he 
had entered hi« plea, remained silent altfaongh 
no plea had been in fact entered, and the trbl 
was conducted upon the understanding of par- 
ties that a plea had been formally entered, so 
that defendant secured all the advantage of a 
plea regularly entered. After a conviction, 
sufficiently supported by the evidence, the trial 
court of Its own motion set aside the convic- 
tion on the ground that defendant hod not en- 
tered a plea. Held, that defendant's failure 
to plead could not nnder any possible view have 
resulted in a miscarriage of justice, so that 
the order would be reversed. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. | 2133; Dec Dig. { 947.*] 

Appeal from Superior Court, Xolo County ; 
El. S. Mabon, Judge. 

Sam C. Tomsky was convicted of obtain- 
ing certain personal property by false and 
fraudulent pretenses. From an order setting 
aside the verdict, the people appeal. Motion 
to dismiss the appeal denied, and order 
appealed frpm reversed, with directions to 
the court below to proceed with the rendition 
of judgment upon the verdict as returned. 

D. S. Webb, Atty. Gan., and J. Cbarlw 
Jones, of ijacrauieuto, for the People. Wm. 
Tomsky, of San Francisco^ for responcleat 

HART, J. The defendant was convicted, 
in the superior court in and for the county, 
of Yolo of the crime of obtaining certain 
personal property by false and fraudulent 
pretenses. At the time fixed for pronounc- 
ing the sentence or the judgment on ^e ver- 
dict of conviction, the court, of Its own mo- 
tion, made an order setting aside said ver- 
dict on the ground that the defendant had 
never entered a plea to the information un- 
der which be was prosecuted and adjudged 
guilty. The people, through the district 
attorney of Yolo county, present tbto appeal 
from said order. 

This record certainly presents a peculiar 
situation for several reasons, the most im- 
portant among which Is the difficulty in de- 
termining with precision the legal nature 
of the order ^nade by the court and from 
which this appeal has been taken. Most ap- 
propriately, the proceeding after verdict in 
this case may be said to be sul generia There 
was no motion for a new trial by the de- 
fendant In fact, counsel for the defendant, 
while interposing an objection to auy judg- 
ment being pronounced on the verdict be- 
cause of the failure of the defendant to plead 
to the information, refused to present a mo- 
tion for a new trial, for the asserted reason 
that "there cannot be a new trial granted 
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where there "has: bot hieen a valid trial Ih 
the first place," by which ertatement we nn- 
deretand coui^I to have meant to say that, 
the defendant having failed to plead to the 
Information, the [H-oceedings involving the 
taking of testimony, etc., before an alleged 
jury and- the conclusion of the latter, were 
an absolute nullity, or exactly the same as 
tbou^ the defendant had never been put 
upon his trial at all, from which postulate he 
argues, as obviously no other logical argu- 
ment could therefrom reasonably be made, 
that there could be no new trial of a ques- 
tion that had never been tried. But counsel 
for the defendant went so far as to object 
to an order by the court setting aside the 
verdict; bis contention being, in analogy' to 
his position as to a motion for a new trial 
as a'bove indicated, that there was no ver- 
dict to set aside, and that there was, there- 
fore, nothing left for the court to do but to 
refuse to pronounce judgment or sentence. 
The court, however, as seen, made the order 
setting aside the verdict, and thereupon both 
the district attorney and the attorney for the 
defendant, in open court, gave "notice" that 
they each would appeal from said order 
(sections 1240 and 1259, Pen. Code), not- 
withstanding which action on the part of the 
defendant's counsel he appeared at the oral 
argument, and presents a brief with this 
record in resistance to a judgment of rever- 
sal It may be parenthetically suggested that 
the Attorney Getoeral doubtlessproperly view- 
ed the attitude of the defendant's counsel 
at the hearing Of this cause before this court 
as tantamount to an abandonment of the 
defendant's appeal from the order, otherwise 
the state's attorney mi^ht with propriety 
have confessed error on the latter appeal 
and thus have secured a reversal without 
farther ado. 

However, the first important point present- 
ed here is as ttf tbe legal nature of the order 
from which this appeal is prosecuted. It 
must be admitted that the point is not one 
easily solved, if, indeed. It can be solved at 
all to the extent of 'giving an accurate legal 
description of the proceedings giving birth 
to the order appealed from or a proper des- 
ignation to the order Itself. The attorney for 
the respondent insists that the order is nei- 
ther one in arrest of judgment nor one grant-' 
ing a new trial, and that, whatever it may be, 
It 1b not one from which the law authorizes 
an appeal, and upon this view -of the case as 
it appears here, he has submitted a motion 
to dl.smlss the appeal. On the other hand, 
the Attorney General sees in the order many 
of the features or characteristics of an order 
in arrest of judgment, and in his argument 
before this Court, both oral and by brief, he 
so treats it 

[1] There are, by virtue of the provisions 
of section 1238 of the Penal Code, five ob- 
caslous on which the people may appeal in 
criminal cases, and they are (1) from an 
order setting aside the indictment or In- 



formation ; (2) fronr a' jnfl^ment foi" the dei 
fendant on a demurrer to the indictment; 
accusation or information; (3) from an or- 
der granting a new trial ; (4) from an order 
in arrest of judgment; (5) from an order 
made after judgment, affecting the substan- 
tial rights of the people. 

It is clear that, if the order here complain- 
ed of does not come within either the third or 
the fourth subdivisions of the foregoing sec- 
tion, it is not an appealable order. It cer- 
tainly cannot be classed with the orders re- 
ferred to in the other subdivisions of said 
secticm, for it Is obviously neither an order 
setting aside the Information, nor a judg- 
ment for the defendant on a demurrer to 
such pleading, nor an order made after judg- 
ment, etc., no judgment , having .been pro- 
nounced or entered. But, as stated, the At- 
torney General vigorously contends that the 
order Is more in the nature of one in arrest 
of judgment than any other from which an 
appeal by the people is authorized. If that 
view of the order were justified, then un- 
questionably It would have to be reversed 
for the reason that the ground upon whicdi 
it was granted Is not included among those 
upon which an order In arrest of judgment 
may be made. And, for the same reason, we 
cannot see ho^.It can be' viewed as an order 
in arrest of judgment or as intended to have 
the ^ect of such an orAer. ' 

It, t] Section 1185 of the Pejial Code pro- 
vides that a motion in arrest of judgment 
"may be founded on any of the defects in 
the indictment or information mentioned in 
section ten hundred and - four, unless the 
objection has been waived by a failure to 
demur, and must be made and determined 
before the judgment is pronounced." Sec- 
tion 1004 enumerates the grounds .upon which 
the defendant may d^sur to the indictment 
or information, when the defects constitut- 
ing such grounds appear upon the face, of the 
pleading. Section 1187 of said Code provides 
that the "effect Of an order arresting the 
judgment' is to place the defendant In the 
same situatlcm In which he was before the 
Indictment was found or tbe information 
filed." Thus it will be seen that a motion la 
arrest of judgment is directed against the 
sufficiency of the indictment or the informa- 
tion to state a public ofiTense or for any other 
defects appearing apon the face of snch 
pleading whi<A would suhject it, under the 
law, to- the claims of a demurrer, and in 
entertainable only where the defendant has 
demurred to the pleading by which he iB 
charged. 'While the record shows that the 
defendant made a motion to set aside the 
information and that the same was denied 
by the court, it does not thus appear that a 
demurrer was Interposed thereto by the ac- 
cused. Of course, it is plainly manifest that 
the effect of the order could not be to place 
the defendant .in the same sitnation in whicli 
he was before tbe information was filed,- as 
is tcue w.here an order in arrest of judjjment 
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to mtide (MCdon 118T, Pen. Code, supra), 
becaase saitL order,' as sbown, was not based 
upon defects In the Information. . Nor, obvi- 
ously, did the court Intend that it should 
have such effect, since It appears that It 
made an order admitting him to hail pending 
the trial of the case and fixed the following 
Monday as the time for taking bis plea to 
the information as It was originally filed, 
preliminarily to setting the caae down for 
trial. From ail these considerations, it is 
very clear that the proceeding culminating In 
the making of the order appealed from bears 
uo resemblance whatsoever to a motion in 
arrest of Judgment and that it was not and 
it could not have beoi so regarded by the 
trial court 

[4, 1] It seems to be very plain, however, 
from the scope of the order as it was marked 
out by the court, that it bears a closer analo- 
gy to an order granting a new trial than to 
one In arrest of judgment Although no 
formal motion for a new trial was presented, 
the court nevertheless, made an order the 
necessary effect of which was to award the 
defendant a new trial, and that such order 
was intended by the court to so operate is 
evidenced by the fact, as already shown, that 
the court ordered that the defendant be ad- 
mitted to ball and fixed a time for taking 
his plea to the Information. That the failure 
to secure the plea of a defendant to an in- 
formation or indictment prior to putting him 
on his trial thereunder is a ground for a 
new trial is in effect held to be true in the 
case of the People v. Corbett, 28 CaL 328, 
and we shall, in the consideration of this ap- 
peal, treat the order appealed from as one 
granting a new trial upon the sole ground 
that a mistrial was had by reason of the 
failure to take the defendant's plea to the 
information. 

[•] It appears that, immediately after the 
Jury were Impaneled to try the defendant, 
the clerk of the court iu compliance with 
the mandate of section 1093, subd. 1, of the 
Penal Code, read the information to tbe jury, 
and thereupon stated, in the presence of tbe 
defendant and his counsel, that the accused 
had theretofore entered a plea of not guilty 
to suld information. Neither the defendant 
nor his attorney interfered to say that no 
such plea had at any time been interposed 
to tbe information by the prisoner or made 
any objection whatsoever as to the mutter 
of a plea uutil after a verdict of guilty had 
been returned. 

With much force, the Attorney General has 
argued here: (1) That the silence of the ac- 
cused and his counsel at the time of the an- 
nonnceuent by tbe clerk to the Jury, In the 
presence and hearing of the former, that the 
prisoner had entered a plea of not guilty to 
the information, should, upon principle, be 
construed as an indorsement by them of the 
clerk's statement In that 'regard, and there- 
fore as in effect the intei1?aBitioi\ <tt' a plea 



of not guilty by the defendant biihs«lf, hnd, 
in this connection, it is argued that upon 
every consideration of fairness and Justice, 
he should under the circumstances be es- 
topped from denying that a plea was entered; 
(2) that, since the trial was conducted upon 
the evident understanding by the parties on 
both sides that a plea had been formally en- 
tered, the defendant therefore, securing all 
the benefit and every advantage of a plea 
regularly entered, the failure to make the 
formal plea should be treated as a mere ir- 
regularity which in no manner or degree af- 
fected or impinged upon his substantial 
rights. The last stated position of the At- 
torney General is supported by many of the 
courts of last resort of other Jurisdictions by 
what appears to be very forceful reasoning. 
See State v. Wlnstrand, 87 Iowa, 112; State 
V. Hayes, 67 Iowa, 27, 24 N. W. 575; State 
V. Bowman, 78 Iowa, 520, 43 N. W. 302; 
State V. Thompson, 95 Iowa, 465, 64 N. W. 
419; State v. Slranb, 16 Wash. Ill, 47 Pac 
227; Jones v. Territory, 5 Okl. 636, 49 Pac 
934 ; Hudson v. State, 117 Ga. 704, 45 S. B. 
66; Meece v. Commonwealth, 78 Ky. 686. 

On the other band, our Supreme Court, 
upon reasons equally cogent has held that 
a defendant in a felony case who has been 
put upon trial for the offense charged with- 
out a formal plea of not guilty having been 
entered by him to the indictment or Informa- 
tion has not been given a legal trial. People 
V. Corbett 28 CaL 328; People ▼. Gaines, 
52 CaL 479; People v. ATonaghan, 102 CaL 
229, 36 Pac. 611. In the case last cited, it 
was argued, as here, by the Attorney Gen- 
eral, and as is held by the foreign cases above 
cited to be the correct view of such a situa- 
tion, that "by putting In evidence and argu- 
ing the case to the jury the defendant has 
had the benefit of a plea of not guilty, has 
waived its formal entry, has shown his in- 
tention to rest upon such an issue, and, hav- 
ing bad the benefit of it, is not prejudiced by 
the fact it was not formally entered." Dis- 
approving that argument Judge Temple, in 
that case, said: "This position is Incon- 
sistent with the admission that a plea is 
necessary; for the argument would be just 
as persuasive had the defendant never been 
arraigned at alL It has been decided over 
and over again in numerous cases, all hold- 
ing against the respondent" — citing People v. 
Corbett supra; People v. Gaines, supra, and 
Bishop's Criminal Procedure, { 733, and cases 
there cited. 

As suggested, the argument on both sides 
of the question is forceful, but tbe law of 
this state upon the subject is as our Supreme 
Court has construed and announced it and, 
unless there has been pointed out here some 
reason which, by virtue of any change in our 
laws, has arisen since those cases were de- 
cided, requiring or authorizing the announce- 
aaent of a different rule, it, will be Zkeceasaiy 



Digitized by 



v^oogle 



188 



130 PACIFIC RBPOBTEB 



(CaL 



to hold th&t the position of the people upon 
the proposition cannot be sustained. 

But the Attorney General makes the point, 
and contends, tliat the adoption of section 
4% of article 6 of the Constitution has 
wrought a marked and material change In 
the standpoint from which criminal cases 
must be considered and reviewed by the 
courts of this state, and that the oi^nions in 
the California cases above referred to, hav- 
ing been filed long before the adoption of 
said section, cannot he regarded as author- 
ity, so far as the iMlnt Involved here is con- 
cerned, if It can Justly and truly be said, 
after an examination of the whole record, 
that a miscarriage of Justice did not follow 
the defendant's omission to enter a formal 
plea to the information. And it is further 
contended by the Attorney General that the 
constitutional provision thus invoked here 
applies as well to trial as to reviewing courts. 

These points will now be considered. But, 
before doing so, it may be well first to note 
the fact that an examination of the record 
has convinced us that the verdict is suffi- 
ciently supported by the evidence. In truth, 
no fair-minded person can in our Judgment 
read the evidence as It is disclosed by the 
record without reaching the conclusion that 
the Jury were fully Justified in finding the 
defendant guilty of the crime charged against 
him in the information. Indeed, it appears 
to us to have been conclusively shown that 
the accused, in a most deliberate and cold- 
blooded manner, obtained from the prosecut- 
ing witnesses, who as partners were engaged 
in carrying on the farming business In Yolo 
county, a large number of turkeys, of ap- 
proximately the aggregate value of $500, by 
falsely representing to them, with the in- 
tent, feloniously, to despoil them of said prop- 
erty, that he was the agent of a San Francis- 
co mercantile establishment, dealing in tur- 
keys and other fowl, and authorized as such 
to buy turkeys throughout the country for 
said house, when, as a matter of fact, tneie 
was no such house in existence, the defend- 
ant himself having received ^e shipment of 
turkeys at San Francisco, to which place 
they were consigned, sold them, and retain- 
ed the proceeds of the sale. In short. If the 
testimony produced by the people was cred- 
ible (and the Jury seem to have so regarded 
It), then no other verdict than that of guilty 
as charged could have Justly been returned. 

Now, the Important question here is wheth- 
er, as the Attorney General contends, section 
4% of article 6 of the Constitution may prop- 
erly be applied to the circumatances of this 
case. That section of the Const lution was 
adopted by the people and thus made a part 
of onr organic law in the year 1911, but it 
has never up to the present time found its 
way to the Supreme Court in such manner 
as to require or receive at the hands of that 
court a construction of its real scope or in- 
tent We are^ therefore^ without desirable 



light from' that source to guide ns In de- 
termining the g^ieral character of the in- 
stances to which the rule thus laid down, 
necessarily In general terms, may Justly and 
with propriety be applied. The qnestlon, 
however, whether the section may properly 
be invoked in support of the rights of the 
people in this case is !«|uarely placed before 
us, and it must, therefore, be decided solely 
so far as this court is concerned by the un- 
aided light of our own Judgment. 

[7] The section referred to reads as fol- 
lows: "No Judgment shall be set aside or 
new trial granted in any criminal case on 
the ground of misdirection of the Jury or 
the Improper admission or rejection of evi- 
dence, or for error as to any matter of 
pleading or procedure, unless, after an ex- 
amination of the entire cause, including the 
evidence, the court shall be of the opinion 
that the error complained of has resulted in 
a miscarriage of Justice." Although it ap- 
pears to have t>een supposed by many mem- 
bers of the legal profession that the fore- 
going section was designed to have exclu- 
sive application to the review of criminal 
cases by appellate courts, we are convinced 
from a careful reading of its language that 
It was the intention that it should as well 
apply to trial courts in the review of records 
in criminal cases on motions for new trials. 
The section, as will readily be perceived, 
does not expressly limit its application to 
reviewing or appellate courts, nor does its 
language in any view that may reasonably 
be taken of it Justify a construction tiiat It 
was so intended. Trial courts, obviously, 
have as ample power to set aside Judgments 
and to grant new trials as have the ai9>el- 
late courts, and it is as much their duty aa 
it is that of the higher courts to do so where 
they are convinced that there exist legal 
grounds demanding such a course. But the 
Constitution says to those courts, as it thus 
enjoins the appellate courts, that they mnst 
not exercise that power by setting aside a 
Judgment or granting a w trial "in any 
criminal case on the gi of misdirection 

of the Jury, or the iuipiojier admission or 
rejection of evidence, or for error as to any 
matter of pleading or procedure unless, after 
an examination of the entire cause, includ- 
ing the evidence^ the court sliall be of the 
opinion that the error complained of has re- 
sulted in a miscarriage of Justice." And, 
where a trial court sets aside a Judgment 
or grants a new trial in a criminal case in 
contravention of that mandate of the Consti- 
tution, its action in that regard will be nulli- 
fied on appeal as readily as the appellate 
court would refuse to reverse the Judgment 
or the order denying a new trial in a crim- 
inal case for any of the errors specified or 
contemplated by the section, where such 
court was of the opinion that the error con»- 
plained of has not "resulted in a miscar- 
riage of JusttoK" 
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Tbe Important qt]«stlon, then, to be de- 
cided Is: May the error for which the court 
below set aside the verdict In the case at 
bar. when tested by the circumstances dls- 
clos<!d by the record, be said to be among 
those which may be excused by authority of 
the constitutional provision under considera- 
tion, or. In other words, among those which 
cannot be held to have resulted in a miscar- 
riage of Justice? 

[I] Before proceeding to answer the fore- 
going question, the following may be stated as 
Indisputable propositions: (1) That, where a 
defendant In a criminal case Is put upon his 
trial upon an Indictment or Information 
without having entered a plea thereto, the 
error thus occurring is one "as to a matter 
of procedure." (?) That the language of the 
section, "unless • • • the court shall be 
of the opinion that the error complained of 
lias resulted In a miscarriage of Justice," 
clearly implies that such "opinion" must be 
supported by a substantial legal foundation, 
and that, in a given case, where the action 
of a trial court in that regard Is up for re- 
view, whether the "opinion" upon which 
snch action has been based is or is not Justi- 
fied, presents purely a question of law to 
be determined from a review of the whole 
record. 

The central or all-Important purpose of 
said constitutional provision is obviously to 
legally Justify tbe courts in refusing to In- 
terfere with or disturb verdicts of guilty In 
criminal cases In the trial of which error 
has been committed and in which the evi- 
dence amply supports such verdicts, when 
such interferences may Justly be wittiheld 
consistently with a Just and proper regard 
for the substantial rights of persons tried 
for public offenses. The section is general 
In Its language and terms, and, moreover, 
upon its face, very sweeping In Its scope. 
It does not pretend to describe speclflcally the 
character of tbe errors coming within the 
purview of its language, or, by express lan- 
guage, to limit the right of the courts to de- 
termine, and say that any error, whatever 
Its nature, has npt resulted in a miscarriage 
of Justice. But it is, of course, very clear 
that the power vested In the courts by the 
section is not to be arbitrarily exercised ei- 
ther in the one direction or the other, but 
that the propriety or impropriety of the ap- 
plication of the provisions of the section 
must be determined, perhaps, in all cases, 
as mnch on the character of the record of 
the particular case as upon the character of 
the error itself. 

It Is, of course, not our Intention, nor, ob- 
viously, is it necessary, tn this or i>erhap8 
In any other particular case, to attempt to 
sound the depths of the constitutional amend- 
ment, or, to other words, to undertake to 
suggest, even if such a task were capable 
of accomplishment, all the tests of its ap- 
plication. If, as we are convinced Is true. 



the record before us clearly discovers a prop- 
er occasion for Its application, then the an- 
nouncement of that conclusion, together with 
the reasons impelling us thereto, will com- 
prehend all that tbe exigencies of this case 
require of u& 

The California cases cited and relied upon 
by tbe respondent here, proceed upon the 
theory, which, under the former system in 
this state, was clearly sustainable, that, 
where the law prescribes and Imperatively 
commands the observance of certain formal- 
ities in the procedure wherry citizens ar« 
put upon their trial for their lives or liber- 
ty, such formalities cannot be dispensed 
with, and that, where they have been disre- 
garded, it becomes Immaterial whether h 
may Justly be said that in point of fact, the 
accused thereby suffered no substantial prej- 
udice or that thus he was not deprived of a 
substantial right in his trial, for the law 
will itself conclusively presume therefrom 
prejudicial tojnry to his rights. It will al- 
ways be true, and It is logically so, that 
there must be an issue before a trial can 
be had, and it Is equally true that there cftn 
be no Issue of fact to try unless there has 
been a formal affirmation of the fact in dis- 
pute on tbe one side and a like denial of 
such fact on the other, and this rule, in this 
state, has heretofore been strictly adhered 
to in criminal cases, although in civil ac- 
tions relaxed under certain circumstances, 
or perhaps it would be better to say its 
breach excused by certain circumstances. 
Hence, as the California cases referred to 
say, where a criminal action is tried '<rlth- 
out Issue having been formed in the manner 
prescribed by law, there is In law no trial. 
But we agree with the Attorney General 
tbdt the section of the Constitution in ques- 
tion has' overcome, so ta.r as the iwlnt in- 
volved tn this case is concerned, the effect 
of the decisions in those cases, and that 
they cannot be considered as authority in 
the determination of the question whether 
the error for which the trial court nullified 
the verdict in this case did or did not result 
in a miscarriage of Justice. 

In the foreign cases cited by the Attorney 
General and adverted to above, the conclu- 
sions were reached upon a consideration of 
the proposltldn that in point of fact the ac- 
cused were not, and could not have been, 
damaged in any manner or sense by the fail- 
ure to enter a plea to the indictment, and It 
Is our opinion, as the Attorney General con- 
tends, that the section of our Constitution In 
question makes the reasoning In those cases 
peculiarly applicable to the case here. 

[9] That It is strictly true that the de- 
fendant In this case. In point of fact, by 
his omission to enter a formal plea to the 
information, could not have been and, in- 
deed, was not prejudiced in the remotest de- 
gree as to his substantial rights, or, in other 
words, could not have been, and. In truth,^ 
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was not thus deprived of a full and fair, 
trial upon tbe merits of the charge, is the 
statement of a proposition too obvious to ad- 
mit of legltlniate discussion. To tbe con- 
trary, it Is plainly manifest that, tbe cause 
having been tried by both sides upon tbe 
theory that a plea of not guilty had been 
regularly entered, the defendant received 
the benefit of such a plea as fully and effec- 
tually as If the same had been formally In- 
terposed. The Information was read, and 
the statement thereupon made to the Jury 
fay tbe clerk that the defendant had entered 
thereto a plea of not guilty. Evidence was 
received in support of the claims of both 
sides. Counsel on both sides argued the 
case to the jury, the court instructed the 
latter as to the law pertinent to the Issues 
tried, and tbe Jury returned the result of 
their deliberations upon the case to the 
court. Or, as is said in the case of State 
V. Greene, 66 Iowa, 11, 23 N. W. 154 (above 
referred to), where precisely the same ques- 
tion as the one under consideration here was 
before that court, "the defendant was per- 
mitted to introduce evidence to disprove the 
charge, and his counsel was permitted to 
argue the case to tbe Jury on its merits, and 
the Jury were required to determine it un- 
der the same rules which would have gov- 
erned in its determination if the plea had 
been formally entered." 

We cannot conceive of a case where aec- 
ti<m 414 of article 6 of the Constitution 
could be applied with more propriety than 
it may be to the case at bar, and, if by any 
course of reasoning it may be shown that it 
does not apply here, then, indeed, may it 
well be said that it would be difBcult to 
apprehend precisely what purpose it was 
intended to subserve. In People v. Carroll, 
128 Pac. 4, where the trial court gave an 
instruction embracing the language of sub- 
divisions 6 and 7 of section 2061 of tbe Code 
of Civil Procedure, which it was claimed 
with a considerable show of reason was out 
of place in said case and calculated to mis- 
lead th^ Jury to tbe prejudice of tbe de- 
fendant, this court applied tbe constitutional 
amendment in question, saying: "We think, 
however, the rule established by the amend- 
ment to our Constitution • * * was de- 
signed to meet .Just such a case as this and 
should be ai^lied at this time." 

Our conclusion is that the error impelling 
the learned trial judge to set aside the ver>- 
diet in this case could not under any possi- 
ble view which may be taken of it have re- 
sulted in a miscarriage of justice. On the 
other hand, it api>ears clear to our minds, 
after an examination of the whole record, 
that, to permit the order appealed from to 
stand undisturbed, would result in a dis- 
tinct miscarriage of Justice. 

The motion of the respondent to dismiss 
tbe people's appeal from the order is denied. 



The order appealed from Is reversed, with 
directions to the court below to proceed with 
the rendition of Judgment upon tbe verdict 
as returned. 



We concur: 
NETT, J. 



CHIPMAN, P. J,; BDK^ 



CALIFORNIA TRONA CO. v. WILKINSON 

et aL (Civ. 1,012.) 
(District Court of Appeal, Third District, Cali- 
fornia. Dec. 24, 1912.) 

1. CJoBPOBikTioNs (I 99*)— Ibbuancb of Stock 
—OoNsiDEKATioN— Constitutional Pbovi- 

SIONS. 

The purpose of Const art 12, i 11, pro- 
viding that no corpuration shall issoe stock 
except for money paid, labor done, or property 
actually received. Is to prevent the disposal of 
stock by the company without a sufficient con- 
sideration in money, property, or labor; but 
where there is a consideration of some sort, 
and the transaction is intended for the benefit 
of the corporation in the prosecution of its pur- 
poses, the consideration is sufficient, though 
not equal in value to the stock. 

[Eld. Note.— For other cases, see Oorpora- 
tions. Cent. Dig. {$ 444-446; Dec. Dig. § 99.*] 

2. COBPOBATIONB (i 99*)- ISSUANCK OF STOCK 
— CONSIDBBATION — IHBUFFICIENCY — WhO 

May Object. 

Where there is aay consideration for the 
issuance by a corporation of its stock, neither 
tbe corporation nor its stockholders can assail 
the transfer on tbe sole ground of inadequacy 
of the consideration in the sense of disparity 
in the market value of the stock and the con- 
sideration. 

[I2d. Note.^ — For other cases, see Corpora- 
tions, Cent Dig. §S 444r^46; Dec Dig. | »9.*] 

3. cobpobations (§ 99*)— issuance of stock 
—Inadequacy of Considebation — "Bo- 
nus"— "Bonus Stock." 

A domestic corporation owning minimg 
claims of unknown value was in need of funds 
for development work and applied to a foreign 
corporation for a loan. The application was 
granted in consideration of the domestic cor- 
poration mortgaging its property and deliver- 
ing to the foreign corporation as a profit a per 
cent of the gross sale value of mining products 
marketed, and an additional profit of 100 
shares of stock. The domestic corporation as- 
sented to tbe proposition and received $76,000 
and issued the stock. Held, that the stock was 
issued for a valuable consideration in money 
and for tbe corporate purposes within Const, 
art. 12, § 11, providing that no corporation 
shall issue stock except for money paid, labor 
done, or property received, though the stock 
constituted a bonus given as an Inducement to 
the loan, "bonus stock," technically speaking, 
being stock issued to the purchasers of bonds 
as an inducement to them to purchase bonds 
or loan money, though the word "bonus" may 
in its natural Import imply a gift or gratuity. 

[Ed. Note. — For other cases, see Corpora- 
tions, Ont Dig. §§ 444^46; Dec. Dig. S 99.* 

For other definitions, see Words and Phrases, 
vol. 1, p. 836.] 

Appeal from Superior (^ourt, Alameda Coun- 
ty ; F. B. Ogden, Judge. 

Action by the California Trona Company 
against G«y Wilkinson and others. From a 
judgment dissolving a temporary restraining 
order, plaintiff appeals. Affirmed. 



•For otiier cases see same topic and section NUMBER In Dec Dig. & Am. Dig. Key-No. Series &J{e]^'rJi>dexes 
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■ Bishom Hoeffler. Oook ft Hanroodr tit Saaa; 
Francisco, Reed, Black A Reed, of Oakland, 
B. H. Countryman, of Ban Francisco, and J. 
W. Blngaman, of Oakland, for appellant 
Charles W. Slack and Gliauncey S. Ooodrlcb,' 
both of San Francisco, for respondenta. 

HART, J. The plaintiff ia a corporation 
organized and cxistlni; under the laws of the 
state of California, with Its principal place 
of bnslness in the City of Oakland, this state. 
The defendant the Forel^ Mines Develop- 
ment Company, Ldmited, is a corporation 
organized and exlstiug undw and by virtue 
of the laws of the United Kingdom of Great 
Britain and Ireland. The defendant Guy 
Wilkinson was, at all the times referred to 
in the complaint, the manager of the defend- 
ant corporation and as such had sole charge 
of its business in the state of California. 

It Is alleged in the complaint that on the 
12th day of November, 1908, "a certificate 
purporting to show that said defendant the 
Foreign Mines Development Company, Lim- 
ited, was the owner of 100 ehares of the cap- 
ital stock of said California Trona Company, 
was issued ta said defendant the Foreign 
Mines Development Company, Limited ; that 
said certificate was numbered 29 ; that said 
defendant • • • paid no money for said 
100 shares of stock or any part thereof ; ' that 
said, defendant • • • did no labor for 
said • • * shares of stock, or any part 
tbeteot; that said defendant * * * de- 
livered no property for said * ♦ • shares 
of stock, or any part thereof;' that said de- 
fendant • • • neither paid nor rendered 
any consideration whatsoever for said stock 
purporting to have been issued to it, or any 
part thereof and the issuance of said cer- 
tificate to said defendant • • • was 
wholly illegal and void, and did not consti- 
tute said defendant • • • a stockholder 
of said Calif omia Trona Company; that 
upon the so-called Issaance of said certificate 
to said defendant • • • the name of said 
the Foreign Mines Development Company, 
limited, was entered upon the corporate 
records as the owner of sold 100 shares 
of stock." Ihe complaint further shows that 
the certificate of shares so issued to the de- 
fendant corporation was surrendered to the 
secretary of plaintiff, ■ who was directed by 
the said corporation defendant to issue, and 
upon such dinectlon did issue, a new eertifl- 
cate in lieu thereof to one 8. Walker Janes, 
tile agent of said defendant corporation ; 
that on the same day there was also issued 
to said Janes a certificate for five shares of 
the capital stock of plaintUT; that on the 
18th day of April, 1911, said defendant cor- 
poration caused said certificates, aggregating; 
106 shares of the capital stock of plaintllT, 
issued to said Janes as stated, to be surren- 
dered to tlie secretary of plaintiff, who, upon 
the direction of said defbodant corporation. 
Issued In Ilea thereof to the deCoidant Wil- 



ktnsoB a eerttfldatt iof 105 flhare« oi the 
capital stock of the plaintfff. 

It is further alleged that the plaintiff, on 
the 5th day of November, 1908, executed and 
delivered to the said defendant corporation 
a mortgage on all Its real and personal prop- 
erty situated in the state of California, and 
that on the 27th day of November, 1909, said 
defendant corporation commenced an action 
in the Circuit Court of the United States in 
and for the Northern District of California 
to foreclose said mortgage; "that said ac- 
tion is now pending In said court ; that Judg- 
ment has not yet been rendered in said ac- 
tion ; that a meeting of the stockholders of' 
plaintiff for the purpose of electing a board 
of directors will be held at the office of the 
plaintiff, in the city of Oakland, on the 3d 
day of May, 1911, at the hour of 10: 30 o'clock 
a. m. ; that said defendant Guy Wilkinson 
threatens to vote at said meeting the said. 100 
shares of stock so illegally issued as afore- 
said." It is charged that, on the 10th day of 
April, 1911, said the Foreign Mines Devel- 
opment Company, Limited, acting through 
said defendant Guy Wilkinson, as its agent 
and manager, entered into an agreement with 
certain of the stockholders of plaintiff (nam- 
ing them) whereby it was in effect agreed that 
said stockholders would vote with VAlkluson 
for the purpose of calling a meeting of tiie 
stockholders of the plaintiff for the 3d day 
of May, 1911, and that, at such meeting, 
said stockholders (parties to said agreement)' 
would "cast," or cause to be cast, the votes 
to which the said number of shares shall en- 
title such party of the first part in filling' 
vacancies in the -board of directors of the 
said corporation for such persons as shall 
be indicated by the party of the second part, 
through Its managing director, Guy Wilkin- 
son," etc. 

It is alleged that the 100 shares of stock 
so Illegally issued to the defendant corpora- 
tion and finally to said Wilkinson will, in 
conjunction with the shares held' by the' 
-said persons who are parties to the agree- 
ment above referred to, constitute a majoiii^ 
ty of all the capital stock of the plaintiff, 
and that therefore, If said Wilkinson is per- 
mitted to vote said 100 shares of stock, he 
will control said election of directors to be 
heia on the 3d day of May, 1911. It is 
charged that the purpose of said defendant 
dorporatlon and Wilkinson "in seeking to 
control the election of the board of directors 
of plaintiff is to compromise said foreclosure 
suit now pending in the said Circuit Court of' 
the United States by causing plaintiff to COU'- 
fees judgment therein in favor of said the 
Foreign Mines Development Company, Ijtm- 
Ited; that in said foreclosure suit there is. 
a controversy as to the amount of the debt 
secured by said mortgage, said defendant 
• * • claiming that there is due from 
said plaintiff a sum nearly twice as great as 
the sum which plaintiff admits is due." Ttie 
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compb^at declares tkat, voless a temporary 
restraining order Is issued whereby said de- 
fendant Wilkinson is prevented from voting 
said 100 shares of stock "at said meeting of 
stockholders to be held on the 3d day of 
May, 1911, or at any time to vyhlch said meet- 
ing Is adjourned, great and irreparable in- 
Jury will result to tlie plaintUT and its stock- 
holders." 

PlaintifT prays Judgment: That said 100 
shares of stock were Illegally issued, and that 
ttie certificate therefor be delivered up and 
canceled, and that, pending the determina- 
tion of this issue, and until the further order 
of the court, said Wilkinson, his agents, etc., 
be restrained "from voting said 100 shares of 
stock at the said meeting of stockholders to 
be held on the 3d day of May, 1911, or at 
any time to which said meeting may be ad- 
journed." 

Upon the complaint (yerifled) the court 
granted a temporary restraining order, re- 
quiring said Wilkinaon and his agents, etc., 
to desist and refrain from voting said shares 
of Btodc at the stockholders' meeting, to be 
held May 3, 1911, or "at any time to which 
said meeting may be adjourned." Said tem- 
porary restraining order was issued on the 
2d day of May, 1911. On the 4th day of 
May, 1911, the defendants, by a verified an- 
swer, replied to the complaint aqd at the 
same time served upon the plaintiff and its 
attorneys a notice of motion to dissolve the 
temporary restraining order issued as above 
indicated. 

Xhe answer denies all the equities of the 
complaint, at the same time admitting cer- 
tain averments thereof, and then, by way of 
a special defense, sets forth In detail the 
transaction between the plaintiff and the de- 
fendant corporation whereby the latter be- 
came the owner of the 100 shares of stock of 
the plaintiff referred to in the complaint, and 
from which it appears that, on the 1st day of 
August, 1908, the said plaintiff and the de- 
fendant corporation entered into an agree- 
ment in writing, the terms of which, in so 
tnt as they are important to the question 
here, are, in substance, as follows: That the 
said defendant agreed to advance to the 
plaintiff the sum of $50^000, more or less, 
with which to develop certain mining prop- 
erties owned by the latter in the state of Cal- 
ifornia; that, for the purpose of erecting a 
plant, etc., upon said properties, the sum of 
$25,000 was to be advanced, upon a favor- 
able report by an engineer, selected for the 
purpose of inve.stlgatiug said properties, that 
the representations of the plaintiff as to the 
character and extent of the minerals con- 
tained therein were true; that, after the 
completion of said plant, the said defendant 
"shall deposit in said bank (First National 
Bank, of Oakland, Cal. ) such additional sums 
as shall be called for from time to time by 
said company (plaintiff), such additional 
sums, however, not to exceed In the aggre- 



gate the sum of twarty^flre thousand dol- 
lars" ; • • * that, "as profit to the con- 
tractor (defendant corporation) for the ad- 
vance of $50,000 there shall be delivered to 
the contractor 6^ per centum of the gross 
sale value in San Francisco of all products 
of said claims marketed by said company, 
for a period of operation, wtaloh in the aggre- 
gate shall be equivalent to the continuous 
operation of such plant for a period of three 
hundred days at full capacity." After mak- 
ing provision for a reduction of the per cen- 
tum of the gross sale value of the products of 
said properties to be paid to the said defend- 
ant In case the full sum of $50,000 is not so 
advanced and for an increase thereof in the 
event that a greater sum than $50,000 is so 
advanced, the contract proceeds : "Sixth. As 
additional profit to said contractor (defend- 
ant corporation) for the advance of the sum 
of fifty thousand dollars, more or less, as 
above provided, said company (plaintiff) 
shall, upon receipt of the first payment of 
twenty-five thousand dollars, issue and deliv- 
er to said contractor or its nominees one hun- 
dred shares of the capital stock of said com- 
pany, of the par value of one thousand dol- 
lars per share." It is then provided that the 
"said sum of fifty thousand dollars, or such 
other sum as shall be advanced as aforesaid 
by the contractor, shall be secured by a first 
mortgage to the contractor or its nominee 
upon the property of the company," etc. 

In accordance with the provisions of the 
foregoing agreement, the answer alleges the 
defendant, on the 6th, day of November, 1908, 
deix>8ited to the credit of, and adtanced to^ 
the plaintiff the sum of $25,000, and that on 
the 29th day of November, 1909, it advanced 
to the plaintiff additional sums, exceeding 
the sum of $50,000, making In all so advanced 
by the defendant corporation to the plaintiff 
a sum exceeding that of $75,000. Tlte an- 
swer admits and : lieges that the plalntUI^ in 
pursuance of the terms of said agreement, ex- 
ecuted to the defendant corporation "a mort- 
gage on all its real and personal property sit- 
uated in the state of California, which said 
mortgage was duly recorded in the offices of 
the county recorders of San Bernardino and 
Inyo counties, state of California, In which 
the said property Is situated." It is admit- 
ted that an action for the foreclosure of said 
mortgage is now pending in the United States 
Circuit Court for the Northern District of 
California, and that no Judgment has yet 
been rendered in said action; admits the 
agreement entered into between the defend- 
ant Wilkinson and certain other stockholders 
of the plaintiff, as set forth in the complaint, 
and that the stock held by said Wilkinson 
and that of said stockholders would, together, 
constitute a majority of the shares of the 
capital stock of plaintiff; denies that there 
was to be an election of directors of plain- 
tiff at the meeting to be held on the 3d day 
of May, 1911; denies that Wilkinsoa would 
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bave controlled the election of directors at 
said meeting; admits that there Is a nnitro- 
Tersy as to the amount of the debt secured 
by the said mortgage, and that the defend- 
ant corporation claims a sum nearly twice as 
great as the sum which the said plaintiff ad- 
mits in said foreclosure suit is due, but de- 
nies that the purpose of the defendant coriK>- 
ratlon and Wilkinson in securing control of 
the board of directors of the plnlntlfl "is to 
compromise the said foreclosure suit, nuw 
pendlng in the said Circuit Court of the 
United States, by causing tlie plaintiff to con- 
fess judgment therein In favor of the said 
defendant corporation," etc. 

The plaintiff replies to the averments of 
the answer by an aflidavit denying that there 
was any consideration rendered by the de- 
fendant for the 100 shares of stoclj "other 
than the so-called and alleged consideration 
set forth in said contract," referring to the 
agreement between the plaintiff and the de- 
fendant corporation. 

fpon the record, of which the foregoing is 
a synopsis, the court, on the loth day of May, 
1911. made an order granting the motion of 
the defendants to dissolve the temporary re- 
straining order. This appeal is by the plain- 
tiff from said order dissolving the temporary 
restraining order. 

The contention of the appellant Is that the 
punwrted Issue of 100 shares of stock by the 
plaintiff to the defendant corporation is un- 
lawful and void under the terms of section 
11 of article 12 of the Constitution of .this 
state. The respondents not only controvert 
the position thus taken by the appellant, but 
vigorously Insist that the order from which 
this appeal is prosecuted may and should 
be upheld for Qie asserted reason that the 
granting of the temporary restraining order 
was in direct violation of the mandates of 
section 527 of the Code of Civil Procedure, 
as amended by the Legislature of 1011 (Stats. 
1011, p. ^), whereby a radical innovation on 
the former practice with respect to the issu- 
ance of temporary restraining orders has 
been brought about The resijondents also 
make tlie point that the plaintiff has not, by 
Its complaint, shown Itself to be entitled to 
favor from a court of equity In the matter 
as to which it seeks relief. 

While we recognize in the last-stated con- 
tentions of respondents considerable force, 
it is not conceived to be necessary to consid- 
er them, since we are of the opinion that, 
upon the merits of the controversy, the order 
appealed from must be sustained. 

We are unable to make out how or in what 
way the transaction complained of by the 
plaintiff may be held to be In opposition to 
the provisions of section 11 of article 12 of 
the Constitution, and, unless it can be said 
to be obnoxious to the objection so made, 
then the act of transferning the stock to the 
defendant corporation was in all respects 
bona flde and legal; there being no showing 
130 P.— 13 



I or even pretense of extrinsic fraad in oral.- 

nectlon therewlttL 

The section of the Constitution, with the 
terms of which it is claimed the transaction 
involved here is in conflict, reads, in part, 
as follows : "Xo corporation shall issue stock 
or bonds, escei)t for money paid, labor done, 
or properly actually received, and all ficti- 
tious increase of stock or Indebtedness shall 
be void." 

[1] The purpose of those provisions of the 
Constitution is, of course, to preserve at all 
times the proi)erty of the corporation and 
thus protect and maintain the rights of the 
creditors and slockholders thereof as against 
any such manipulation or disposal of the 
capital stock by the owners of a majority of 
such stock as might result in the serious im- 
pairment if not the complete destruction of 
the rights of such creditors and the minority 
stockholders and at the same time In ad- 
vantage to such majority stockholders — a 
situation which experience shows could easi- 
ly be brought about if the law were other- 
wise than as laid down by the provisions of 
the Constitution above quoted. In other 
words, the design of said provisions is, among 
other things, to prevent the corporate stock 
of a corporation from being transferred or 
disposed of by it without a sufficient consid" 
eration, either in the form of money, or prop- 
erty or labor performed for it But by this 
we are not to be understood as meaning a 
consideration equal in value with the stock, 
for we do not think that the constitutional 
Inhibition Invoked here requires snch a con- 
sideration to render valid the issue of stock 
by a corporation. If there is a consideration 
of some sort, and tlie transaction is one that 
is intended to redound to the benefit of the 
corporation in the prosecution of its corpo- 
rate purposes, then we should say that, so 
far as are concerned the requirements of 
the law in that regard, the consideration 
is sufficient, and, in a sense, adequate, al- 
though it may not be equal in value to that 
of the stock. 

[2] In any event, in the case of the Issu- 
ance of stock by a corporation for an inade- 
quate consideration, viewed from the stand- 
iwiut of value, such transaction cannot be 
assailed by the stockholders, or, which is 
the same thing, by the corporation Itself, 
merely upon the grouud of such Inadequacy 
of consideration. "Creditors may attack the 
transaction — stockholders cannot." O'Dea v. 
Hollywood Cemeterj- Assn, 154 Cal. 67, 97 
Pac. 6. So, In this case, if there be shown 
any consideration at all for issuance of the 
stock, then the plaintiff is in no position to 
challenge the transaction resulting in Its 
Issuance or the validity of such issue solely 
upon the ground of the inadequacy of the 
consideration in the sense that there is a 
marked or wide disparity, unfavorable to the 
stock, between the value of the latter and 
that of the consideration given therefor. Up- 
on this proposition, assuming that the record 

Digitized by VjOOQ IC 



194 



180. PACIFIC REFORTBB 



(fM. 



discloses some consideration for tbe issnance 
of the stock to the defendant, we could rest 
tbe decision of this case. But we are of the 
opinion that the facts disclosed here cleariy 
show that the plaintltf received, under the 
circumstances under which the stocic was 
issued, an adequate consideration. 

[3] There is nothing in the record before us 
showing what tbe actual value of plaintiff's 
stock was, unless the par value thereof is to 
be assumed to be its actual value, which as- 
sumption is not warranted by tbe other facts 
disclosed by tbe record. Tbe complaint is 
absolutely silent as to tbe actual value of 
said stock at the time of tbe transaction cul- 
minating in Its transfer to tbe defendant 
It merely alleges that the stock, having a par 
value of $1,000 per share, was issued and de- 
livered to tbe defendant corporation without 
any of tbe several kinds of consideration' 
for wblcb It may legally be issued. On tbe 
other band, tbe answer declares "that the 
consideration for tbe issuance and delivery 
to the defendante * * * of the said 100 
shares of tbe capital stock of tbe plaintiff 
and of tbe said certificate No. 29 therefor, 
was tbe advance by the defendant • • • 
of tbe sums provided by it to be advanced 
tinder tbe terms of said contract," etc., and 
that "tbe same was a good and valuable con- 
sideration." 

Of course, It can seldom, it ever, be said 
that the capital stock of a mining corporation 
whose properties are undeveloped is actually 
worth its par value. It certainly cannot be 
said that tbe stock of the plaintiff, at the 
time of the transaction here, was worth Its 
par value or anything near such value. Tbe 
fact Is that the properties of tbe plaintiff 
which were related to the transaction in- 
volved In this dispute were In a condition and 
of a character that it could not be told, at 
tbe time of said transaction, what actual 
value the stock issued to the defendant pos- 
sessed. If very much of any when compared 
to tbe amount of money tbe plaintiff asked 
the defendant to loan to It Manifestly, tbe 
value of said stock, at tbe time of tbe trans- 
action involved here. In so far as such stock 
might have any actual value from the fact 
of plalntlfTs ownership of the properties to 
develop which it borrowed money from the 
defendant (and It does not appear that it 
owned any other property), was purely tenta- 
tive, or extremely problematical, as all unde- 
veloped mining enterprises, from their very 
nature, must necessarily be, for whatever 
actual value It might acquire would, of 
course, have to depend and be determined 
upon tbe result of tbe experimental devel- 
opment of Its said mining properties. It is 
therefore proper to say, from all tbe facts 
presented by this record, that tbe actual 
value of tbe stock transferred to the defend- 
ant corporation was, at the time of tbe is- 
suance of said stock, very far short of it!« 
par value, if, indeed. It had any value at all 
as proflt-produclng property. We therefore 



have this situation here: That the plaintiff 
was the owner of certain mining claims, tbe 
value of which as such was unknown, and 
that it was in need of tbe means necessary 
for tbe development of said claims; that it 
made an application to the defendant corpo- 
ration for tbe loan of certain moneys to be 
used for that purpose, and its application 
was granted, tbe defendant corporation, upon 
an examination of the proposition, agreeing 
to advance tbe money required — the sum of 
$50,000, more or less — in consideration of a 
promise upon tbe part of tbe plaintiff to do 
these things: (1) To execute and deliver to 
the said defendant a mortgage upon all Its 
mining properties situated in the state of 
California and to develop which the loan 
was to be made ; the money so loaned to bear 
interest at the rate of 6 per cent per an- 
num, (2) To pay and deliver to the said de- 
fendant, as a "profit" to It, a certain per 
centum of the gross sale value In San Fran- 
cisco of all products of said claims marketed 
by the plaintiff; tbe amount of such per 
centum to be regulated according to tbe 
amount of money so advanced by tbe defend- 
ant (3) As "additional profit" to the de- 
fendant, and upon receipt by It (plaintiff) 
of tbe first payment of f 25,000, to issue and 
deliver to tbe defendant, or to any person or 
persons if might name to receive the same. 
100 shares of stock of plaintiff of the par 
value of $1,000 per share. 

The plaintiff assented to the foregoing prop- 
ositions, and not only executed an agreement 
in writing to that effect, but executed the 
terms of the agreement, and thereupon re- 
ceived from the defendant tbe first advance 
of $25,000 and thereafter, from time to time, 
received other sums until the total amount 
so received exceeded tbe sum of $75,000. It 
seems to us that, under the circumstances as 
thus Indicated, It must be held to be true 
that tbe stock involved In this litigation was 
Issued to the defendant corporation for a 
consideration which, whatever Its value was 
when compared to the actual value of the 
stock, not only satisfied the mandates of the 
Constitution, but which, even in a suit by 
creditors to cancel the stock on tbe ground 
of fraud in its Issuance, could hardly be held 
to be such in Itself to justify the inference 
of fraud, either as a matter of law or of 
fact. 

It Is very clear that the Issuance of said 
stock to the defendant, under tbe circum- 
stances disclosed here, was one of tbe chief 
inducements of tbe loan. Indeed, It Is, we 
think, from a consideration of tbe whole 
transaction, proper to assume that, but for 
the agreement of the plaintiff to so transfer 
100 shares of its stock to the defendant, the 
latter would not have agreed to advance to 
the former the large sum of money which 
was actually advanced. 

However that may be, It Is very clear that 
the stock was Issued for a valuable consider- 
ation in the form of money and for tbe cor- 
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porate purposes of the corporaUon, and tliat 
Is all that Is required by the provisions of 
section 11 of article 12 of the Constitution to 
make it a perfectly valid transaction. 

Provisions In the Constitutions of other 
states similar to those involved in this dis- 
cussion have been considered by the courts 
of those Jurisdictions as well as by the Su- 
preme Court of the United States, and they 
hare thus uniformly been held not to mean 
that the consideration should always be of 
equal value with the stock issued, so long as 
"the transaction is a real one, based upon a 
presiMt congidcration, and having reference to 
legitimate corporate purposes, and is not a 
mere device to evade the law and accomplish 
tliat which is forbidden." Memphis, etc., 
Kallroad v. Dow, 120 U. S. 287, 299, 7 Sup. 
Ct 482, 487 (30 L. Ed. 595). See, also. Grant 
V. East & West K. Co., 54 Fed. 5C9, 575, 570. 
4 C. C. A. 511; Nelson v. Hubbard, 96 Ala. 
238, 250, 11 South. 428, 17 L. R. A. 375 ; Speer 
T. Bordeleau, 20 Colo. App. 413, 79 Pac. 332; 
Const, of Alabama 1875, art 14, { 6 ; Colora- 
do Const art 15, { 9. 

Even if the stock issued to the plaintiff 
may be said to have constituted a "bonus," 
as Is the contention, still, it having been giv- 
en as an inducement to the loan. It cannot be 
held to be void or even voidable for that rea- 
son. While the word "bonus" may, In its 
natnral import be said to imply a gift or gra- 
tntty, "bonus stock, tectmlcally, and perhaps 
correctly speaking, is stock issued to the pur- 
chasers of bonds as an inducement to them 
to purchase bonds or loan money to the cor- 
poration." Thompson on Corporations (2d 
Ed.) { 3444. 

In Dlckerman v. Northern Tmst (>>., 170 
U. 8. 181, 20 Sup. Ct 311, 44 I/. Ed. 423, 
wliere It was contended that certain stock 
was Issued without a consideration to the 
purchasers of bonds of the corporation there 
concerned, It is said : "It Is true that these 
parties, in disposing of the bonds, allowed to 
each purchaser of a $1,000 bond $200 of pre- 
ferred and $400 of common stock, but they 
do not seem to have profited by this them- 
selves. And </ it were necessary to the ne- 
gotiation of the bonds to give a bonus in that 
stock, it cannot be considered in the light of 
• mere donation. (Italics ours.) Nor, if it 
were done in good faith, would It necessarily 
afford a ground of complaint to dissenting 
stockholders." 

We have no fault to find with the cases 
dted by counsel for the plaintiff, notably the 
case of Central Trust Co. v. New York Citv 
etc Co., 18 Abb. N. 0. (N. T.) 381, which 
held that stock issued by a corporation with- 
out any consideration is Illegal, and that 
soch issue may be set aside upon that ground. 
Indeed, obviously, the views expressed here 
are in perfect harmony with those announced 
in those cases. In the Central Trust Co. Case, 



Just mentioned, the transaction whereby cer- 
tain parties secured, without' any considera- 
tion whatsoever, a large amount of the bonds 
and stock of the corporation, came so close 
to actual fraud that the learned Justice who 
wrote the opinion found no way of reiieviuj; 
it from that imputation except upon the 
ground that such a method of manipulating 
bonds and stocks of corporations had been 
for many years a common practice in that 
line of the world's activitiea Obviously, if, 
as in that case, the corporation here had 
parted with a large amount of its capital 
stock without any sort or kind of considera- 
tion — ^indeed, by gift pure and simple, as in 
that case — then most unquestionably would 
the transaction be held to have been in di- 
rect violation of the provisions of section 11, 
art 12, of the Constitution; but, as an exami- 
nation of this record clearly and distinctly 
discloses, there was a consideration and a 
most valuable one for the issuance of the 
stock by the plaintiff to the defendant. 

As stated in the beginning, a discussion of 
other points made by the respondents In sup- 
port of the order dissolving the restraining 
order is altogether nnnecessary in view of the 
opinion as to the merits of the dispute to 
which we have been persuaded by an exami- 
nation of this record; yet we cannot refrain 
from observing that the plaintiff is In an 
awkward position as a supplicant for relief 
through the extraordinary remedial power 
of a court of conscience. It does not com- 
plain that it has received no benefits from 
the act of Issuing the stock to the defend- 
ant. It does not charge actual fraud where- 
by It suffered any injury, nor, indeed, urge 
any objection which would render the trans- 
action nnconscientious; but after compla- 
cently acquiescing therein for a long time and 
recognizing the validity of the stock issue by 
various positive acts (such as Issuing new 
certificates for the old, etc.) and after the 
transaction had been a thing of the past by 
a number of years, it merely relies, for the 
establishment of the invalidity of the issue, 
upon what may well be regarded, at least 
before a court of equity, as an alleged tech- 
nical violation of the law of this state con- 
cerning the matter of the issuance of stock 
by corporations. Of course, it is not possi- 
ble that a corporation may, through an ultra 
vires transaction of Its own making, recuiv.- 
something beneficial or advantageous to it--' 
corporate purposes, and then escape the bur- 
den of the obligations to which such trans- 
action bound it upon the plea of ultra vires. 

But, as shown, upon the merits of this con- 
troversy, the order should be affirmed, and it 
is so ordered. 

We concur: CHIPMAN, P. J.; BUR- 
NETT, J. 
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FRESNO PLANING MILL CO. T. MAN- 
NING et al. (Civ. 1,113.) 
(District Court of Appeal, First District, Cali- 
fornia. Dec. 30, 1912.) 

1. ApPEAi AND Erbob (§ 684*)— Questions 

ItEVIEWABLE — RlOlTT TO ATTACHMENT. 

Whether plaintiff is entitled to a writ of 
attachment umler Code Civ. Proc. § 1197, as 
amended in 1911 (St. 1911, p. 1319, § 10), will 
not be considered on appeal where the record 
does not show that the writ was ever issued. 
[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. S§ 2887-2890; Dec. Dig. i 
684. •] 

2. Appeal and Ebbob (| 813*)— Questions 
Reviewable— Rulings on Demurrebs. 

Where the trial court struck out a plead- 
ing and did not rule on a demurrer thereto, 
the Buiiiciency of the pleading aa against the 
demurrer was not involved on appeal. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. |§ 3331-3341; Dec. Dig. 

8. Mechanics' Liens (| 305*)— Enforcement 

—Pasties. 

Under Code Civ. Proc. | 1197, providing 
that nothing in the chapter on mechanics' liens 
shall impair the right of any person, to whom 
a debt may be due for work or materials, to 
maintain a personal action for the debt, a ma- 
terialman may foreclose a lien against the 
building and maintain a personal action 
against the contractor, or the contractor may 
be made a defendant with the owner in an ac- 
tion to foreclose the lien, and a personal judg- 
ment rendered against the contractor, though 
foreclosure of the lien is denied. 

[Ed. Note. — E'or other cases, see Mechanics' 
Liens, Gent IMg. § 636; Dec. Dig. g 305.*] 

4. Abatement and Revival (§ 4*)— Penden- 
cy of Action— Effect. 

An action abates on a showing of the pen- 
dency of a prior action between the same par- 
ties on the same subject 

[Ed. Note. — For other cases, see Abatement 
and Revival, Cent Dig. §§ 25-28; Dec. Dig. 
S 4.*] 

5. Abatement and Revival tf 8*)— Penden- 
cy of Action— Effect. 

The pendency of an action by a material- 
man to enforce a mechanic's lien and for a 
personal judgment against the contractor 
abates a subsequent action by the materialman 
against the contractor alone for a personal 
judgment 

[Ed. Note. — For other cases, see Abatement 
and Revival, Cent Dig. §§ 39-72; Dec. Dig. 
S 8.*] 

Appeal from Superior Court, Fresno Coun- 
ty; H. Z. Austin, Judge. 

Action by the Fresno Planing Mill Compa- 
ny against S. E. Manning and another. 
From a judgment for plaintiff, defendants 
appeal. Reversed and remanded. 

E. A. Williams, of Fresno, for appellants. 
Cartwright & Cashln, of Fresno, for respond- 
ent 

LENXON, P. J. This is an appeal from 
a Judgment against the defendants and in 
favor of the plaintiff in an action brought to 
recover the sum of $450 for building materi- 
als alleged to have been sold and delivered 
by plaintiff to the defendants, and used by , 



them as contractors In the constnictlon of a 
building for one T. J. Hammond in the city 
of Fresno. Prior to the commencement of 
the present action the plaintiff filed Its claim 
of lien against the lot of land upon which 
the building was erected for the value of 
the material furnished the defendants, and 
in due time Instituted an action to foreclose 
said lien. In which the defendants here were 
joined as defendants vrith the owner of the 
building. By their answer the defendants 
pleaded the pendency of the previous action 
in abatement of the present action. The 
plaintiff's motion to strike out this defense 
was granted, and it Is of this that the de- 
fendants chiefly complain. 

[1 , 2] Incidentally counsel for the defend- 
ants discuss the question as to whether or 
not the plaintiff was entitled in this action 
to a writ of attachment under the provisions 
of the amendment of 1911 (St 1911, p. 1319, 
{ 10) to section 1197 of the Code of Civil 
Procedure. The record before us does not 
show that such a writ was ever Issued In 
this action; and, in the absence of such a 
showing, the question of the plaintiff's right 
to a writ of attachment is not Involved and 
cannot be considered. In addition to the mo- 
tion to strike out, the plaintiff iiiterposed a 
demurrer to the answer of the defendants, 
which assailed the sufficiency of the facts 
pleaded as a special defense In abatement 
of the present action. The demurrer, how- 
ever, was not passed upon, for the reason, 
presumably, that the granting of the motion 
to strike out in effect disposed of the points 
raised by the demurrer. No question, there- 
fore, of the technical sufficiency of the plea 
in abatement as against the demurrer, is In- 
volved upon this appeal. 

Upon the record before us the only ques- 
tion which can be considered is the correct- 
ness of the lower court's ruling striking out 
the defendants' plea in abatement 

The answer of the defendants. In addition 
to a denial of all of the material allegations 
of the plaintiff's complaint averred in ef- 
fect that prior to the commencement of the 
present action the defendants entered into a 
contract with one T. J. Hammond, whereby 
the defendants agreed for a stipulated sum 
to erect a building in the city of Fresno for 
said Hammond; that during the construc- 
tion of said building the r" 'ntlff in this ac- 
tion furnished goods, wa. , and merchan- 
dise to be used, and wtilch were actually 
used, in the construction of said building; 
that thereafter the plaintiff, not liaviug been 
paid for said goods, wares, and merchandise, 
filed its claim of lien upon the lot of land 
of said Hammond upon which said building 
was erected ; that thereafter and within the 
time allowed by law the plaintiff instituted 
an action in the superior court of Fresno 
county to foreclose its lien for the value of 
the same goods, wares, and merchandise al- 
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leged in the present action to have been sold 
and delivered to the defendants, and for the 
value of which the plaintiff In the present 
action Is seeking to recover a personal Judg- 
ment against the defendants; that the de- 
fendants in the present action were Joined 
as defendants In the prior one to foreclose 
the lien of plaintiff ; and that said last-men- 
tioned action had never been dismissed and 
was pending at the time the present action 
was coounenced. 

[3] Under the provteions of section 1197 of 
the Ck>de of Civil Procedure, as that section 
was originally enacted and as It stands to- 
day, any person to whom a debt is due for 
materials furnished for the erection of a 
building may, in addition to an action to 
foreclose a lien against the building and 
Its owner, maintain a personal action to re- 
cover such debt against the x)erson liable 
therefor ; and under the established and ap- 
jn-oved practice in this state the person con- 
tracting for such materials may be made a 
I>arty defendant with the owner of the build- 
ing In an action to foreclose a mechanic's 
lien. In such an action a personal Judg- 
ment may be rendered against the contrac- 
tor, even though foreclosure of the lien be 
denied as against the owner of the building. 
Booper v. Flood, 54 OaL 218, 220; Bates v. 
Santa Barbara, 90 Cal. 543, 27 Pac. 438; 
McMenomy v. White, 115 Cal. 339, 47 Pac. 
109; San Francisco Paving Co. v. Fairfield,. 
134 Cal. 220, 226, 66 Pac. 255. 

There seems to be some slight confusion of 
anthority as to whether or not the contractor 
l8 a necessary party to an action to foreclose 
a mechanic's lien ; but all of the authorities 
are agreed tliat, if a personal Judgment Is 
desired against the contractor, it is proper 
to make him a party defendant, and such 
practice is commended as tending to avoid a 
multiplicity of suits. Giant P. Co. v. San 
Diego F. Co., 78 Cal. 193, 20 Pac. 419 ; Russ 
L. & M. Co. V. Garrettson, 87 CaL 589, 25 
Pac 747; Green v. Clifford, 94 Cal. 49, 29 
Paa 331; Taney v. Morton, 94 Cal. 558, 29 
Pac. 1111; S. F. Paving Co. v. Fairfield, su- 
pra. 

[4] It Is Dot the policy of the law to per- 
mit different suits to be instituted and pend- 
ing between th'j same parties concerning the 
game subject-matter; and hence the rule 
ttiat an action abates upon a showing of the 
institution and pendency of a prior action 
between the same parties upon the same 8ul>- 
Ject-matter. The reason for this rule is 
founded upon the theory that, if the first 
suit affords an ample remedy to the party 
claiming to be aggrieved, It would be not 
only unnecessary but vexatious to permit the 
prosecution of a second suit founded upon 
tbe same cause of action. An action is com- 
menced when the complaint therein is filed. 
Code Civ. Proc. | 350. It is thereafter deem- 
ed to be pending until it is finally determin- 



ed upon appeal (Code Civ. Proc | 1049) ; and 
a plea in abatement, based upon the ground 
of another action pending, may be raised ei- 
ther by demurrer or by answer (Code Civ. 
Proc. J 430; Toomsv. Bandall, 3 Cal. 438; 
Coubrough v. Adams, 70 Cai 374, 11 Pac. 



[S] While it is not definitely stated in the 
answer of the defendants that H&mmond, the 
owner of the building, was maob a defend- 
ant in the prior pending action to foreclose 
plaintiff's claim of lien, or that the defend- 
ants here were Joined as defendants in that 
action for the purpose of procuring a per- 
sonal Judgment against them, It is sufficient- 
ly clear, as against a motion to strike out, 
that the answer of the defendants purports 
to plead that the purpose of the prior action 
was to foreclose plaintiff's lien against Ham- 
mond and against Hammond's property, and 
at the same time to obtain a personal Judg- 
ment against the defendants named as de- 
fendants In this action for the value of the 
identical goods, wares, and merchandise sued 
for therein. The only possible purpose is 
making the defendants In this action defend- 
ants in the prior action would be to secure a 
personal Judgment against them for the sat- 
isfaction of the Identical debt which is made 
tbe basis of the present action. The pur- 
pose of the present action is also to secure a 
personal Judgment against the defendants 
upon practically the same cause of action 
ujwn which they were Joined as defendants 
in the previous action. In short, the causes 
of action and the relief sought in the two 
suits, in so far as the defendants here are 
concerned, are alleged to be substantially 
the same. Consequently the pendency of the 
prior action was a material defense in the 
present one, which it was proper to present 
by way of answer; and it follows that the 
trial court erred to the prejudice of the de- 
fendants in granting the plaintiff's motion to 
strike out such aefense upon the ground of 
its immaterialtty. 

The Judgment appealed from is reversed, 
and the cause remanded. 

We concur: HALL, J. ; KERRIGAN, 3. 



STE\'ENS V. LOS ANGELES DOCK & TER- 
MINAL CO. (Civ. 1,177.) 

(District Court of Appeal. Second District, 
California. Dec. 30, 1912. Rehear- 
ing Denied Jan. 30, 1913.) 

1. Damages (5 82*)— Contracts— -Consteuo- 
TioN— Penalty. 

A provision in a contract for the sale of 
land which provided that, if the vendor failed 
to make certain improvements within a stip- 
ulated time, the purchaser should be excused 
from the payment o£ the third installment, is 
not a stipulation for a penalty or the payment 
of liquidated damages, so that specific perform- 
ance could be had despite Civ. Code, §{ 1670 
and 33U9, respectively, declaring contracts pro- 
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'▼idinir a penalty invalid to that extent, and 
that specific performance of guch agreements 
cannot be awarded. 

[Ed. Note. — For otlier cases, see Damages, 
Cent. Dig. § 178; Dec. Dig. i 82. •] 

2. Parties (§ 85*) — Necessabt Pabtibs — 
Waiveb of Objections. 

Wliere plaintiff's complaint was not de- 
murred to on the ground of noDJoinder of par- 
ties, he may have specific performance of a 
contract for the sale of land, even though his 
associates, who had received the lands to which 
' they were entitled under the purchase, were not 
made parties plaintiff. 

[Ed. Note. — For other cases, see Parties, 
Cent Dig. |§ 123-131, 170; Dec. Dig. | 80.*] 

3. Specific Pebfobuance (§ 17*)— Judgment 

— E^ROBS. 

Though plaintiff, who had entered into a 
contract for the purchase of land, sold part of 
it to a third person and defendant conveyed to 
plaintiffs grantee, yet, in an action by plaintiff 
tor specific performance, a judgment awarding 
specific performance as to that portion is prop- 
er; the only effect being to perfect the gran- 
tee's record title. 

[Eld. Note. — For other cases, see Specific Per- 
formance, Cent Dig. §§ 38-46; Dec. Dig. { 
17.*) 

4. BSTOPPEI. (8 110*)— PtEADINO— NECESSm. 

In an action for the specific performance 
of a contract for the sale of land which pro- 
vided for the construction of improvements by 
the vendor, and that, in case they were not con- 
atmcted within 18 months, the purchaser 
would be excused from the payment of the last 
installment, where the vendor pleaded that this 
stipulation was a provision for a penalty and 
therefore invalid, but failed to ple^d the con- 
struction of the improvements after the expira- 
tion of the time limit, and that plaintiff was 
estopped to deny his liability therefor, plain- 
tiff's estoppel, arising out of the construction 
of the improvements, cannot be sliown as a 
defense. 

[Ed. Note. — For other cases, see Estoppel, 
Cent Dig. § 300 ; Dec. Dig. § 110.*] 

Appeal from Superior Court, Los Angeles 
County; F. E. Densmore, Judge. 

Action by F. W. Stevens against the Los 
Angeles Dock ft Terminal Company. From 
a Judgment for plaintiff, defendant appeals. 
Affirmed. 

Campbell & Moore, of Los Angeles, for ap- 
pellant J. W. McKlnley and Frank Karr, 
both of Los Angeles (W. R. Millar, of Los 
Angeles, of counsel), for respondent. 

ALLEN, P. J. The action was one brought 
by plaintiff against defendant for the specific 
performance of a contract for the purchase 
of real estate. The contract, made a part 
of the complaint, was entered into by defend- 
ant as party of the first part and W. B. Red- 
burn & Son and plaintiff of the second part, 
the same being an agreement to sell and con- 
vey to the parties of the second part certain 
described premises consisting of a large num- 
ber of lots in a tract called the "Back Bay 
Tract No. 1," being a subdivision of certain 
lands In the city of Long Beach. The con- 
sideration price named for the lots was f.'Jl,- 
850, $12,740 being paid at the date of the 
signing of the agreement ?9.555 being pay- 



able on or before the 15th day of July, 1906, 
and the balance of $0,555 on or before the 
15th day of January, 1907, with 6 per cent, 
interest upon deferred payments, payable 
semiannually. The agreement contained the 
usual clause providing that If default be made 
in any of the payments, or in any of the cove- 
nants and conditions of the contract, the whole 
should become due and payable, and the first 
party given the right to cancel and contract, 
re-enter, and take possession of the prem- 
ises, and retain ali moneys paid as rent for 
the use and occupation of such premises. It 
wad further agreed that, when all of the pay- 
ments were made, a deed should be given 
conveying a good and sufficient title to the 
property, free and clear of all Incambrances. 
It was further agreed that the first party 
should fill said land and raise It to a uni- 
form height of at least three feet above its 
present elevation, or to such other height as 
first party might desire, not exceeding 10 
feet; that the first party should grade all 
streets In said tract, and put in cement curbs 
and sidewalJm. Time was made the essence 
of the contract. Attached to such contract 
and a part thereof was a further agreement 
between the parties to the effect that. If the 
Improvements agreed to be put upon said 
premises by the first party were not CMn- 
pleted within one year, second parties should 
be exonerated from the payment of Interest 
for six months upon the third payment, and, 
in case the Improvements were not completed 
at the end of 18 months, the third payment 
should not be required. It Is alleged in the 
complaint that thereafter a partition was ef- 
fected between the parties of the second part 
by which certain of the lots were apportioned 
to Redbum ft Son In lieu of their interest 
in the contract, and certain other lots ap- 
portioned to plaintiff, those apportioned to 
plaintiff being the lots described In the com- 
plaint and with reference to which specific 
performance is asked; that defendant had 
conveyed to Redbum ft Son their apportion- 
ment of the lots ; that plaintiff had made all 
payments required of him by the contract 
other than the payment sx>eclfied as becoming 
due on the 15th of January, 1907; and fur- 
ther alleging that none of the Improvements 
had been placed upon said property, as speci- 
fied in said contract, within the 18 months 
mentioned; that plaintiff has performed all 
of the conditions and covenants required of 
him to be performed by the agreement ; that 
said agreement was just, fair, and reasona- 
ble, and the waiver of the third payment for 
said lands, In case said Improvements should 
not) be completed within 18 months from Jan- 
uary 15, 1906, was fair and reasonable and 
was part of the consideration of such agree- 
ment, and was fair and adequate and was 
made for the purpose of inducing plaintiff to 
enter Into said agreement with said defend- 
ant, and the enforcement of same Is fair and 
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reasonable and not to the noQae advantage 
of either party, and tbat satd consideration 
was not dlspcoportionate to the value of said 
lands. There were further allegations of 
damage resulting from the nonperformance 
of the condltloim of the contract upon the 
part of defendant, with a prayer for Judg- 
ment that defendant execute to plaintiff a 
snfficient conveyance of tlie property in ac- 
cordance with the terms and conditions of 
said agreement, for damages in the sum of 
$20,000, and for costs of suit 

A general demurrer to the complaint was 
interposed and overruled, and defendant an- 
swered, admitting the execution of the con- 
tract, but denying performance upon plain- 
tiff's part ; and alleging further that in June, 
1906, plaintiff and Redburn & Son partition- 
ed the premises between themselves, evidenc- 
ed by a new and independent contract which 
was entered into between defendant and the 
resi)ective parties to the partltioa Said sec- 
ond contract Is set out in the answer, and 
contains no provision with reference to the 
price which should be received for the prem- 
ises in the event the Improvements were not 
made, admits the conveyance to Redburn ft 
Son of their share of the property so allotted 
by the mutual partition and the receipt by de- 
fendant of the full consideration price there- 
for. Defendant denies that all of the im- 
provements were not made within 18 months, 
but alleges that they were aU made before 
the suit was commenced, except as to the 
matter of sidewalks and curbs ; that defend- 
ant was unable to make such sidewalks and 
curbs because of the absence of certain ordi- 
nances requisite therefor. Defendant further 
alleges that at the time of the filing of the 
complaint herein it had filled the said lots, 
but there is no Issue as to default having 
been made in the filling of such lots within 
the 18 months prescribed in the original 
agreement The answer, however, seeks to 
excuse this nonperformance of the contract 
because of its impracticability. In view of the 
fact that the Back Bay tract comprised a 
large body of land which, to be filled In a 
proper manner, required dredging and filling 
of the entire tract, which could not be done 
within the 18 months. Defendant denies gen- 
erally those allegations of the complaint as 
to the reasonableness and fairness of the 
contract with' reference to the purchase price. 
Plaintiff In due time filed his affidavit deny- 
ing the due execution and delivery of the sec- 
ond contract attached to defendant's answer. 
The action was tried by the court, which 
foaiid the allegations of the complaint to be 
true, found that the contract set up by de- 
fendant in its answer, called the second con- 
tract, was never executed and delivered; 
found that the partition had been made as 
was substantially agreed to by both parties; 
found that the improvements referred to In 
i>nld agreement attached to the complaint 
were not made and constructed within 18 



months from the ISth day of January, 1906, 
the date of the contract, and tliat the same 
were not completed until long after 18 
months tiom such date and are not now com- 
pleted. In that neither curbs nor sidewalks 
are laid in the streets running through said 
tract; tliat plaintiff has performed all of the 
conditions and covenants required of him to 
be performed by the contract ; that the agree- 
ment to waive the third payment for said 
land in case said Improvements should not' 
be completed within 18 months was fair and 
reasonable and was a part of the said agree- 
ment so entered Into ; that the first and sec- 
ond payments expressed In said agreement 
for said lands Constituted the reasonable and 
adequate value thereof in an Incomplete and 
unfilled condition and not disproportionate to 
the value of said lands; that great damage 
had been suffered by plaintiff, but that the 
same was offset and equaled by the amount 
of filling which had been done after the ex- 
piration of the) 18 months, and that nnder the 
terms of the contract defendant is not now' 
required to make sidewalks and curbs; that 
it was not Impossible to make the improve- 
ments prescribed by the agreement within the 
time set fortlT; that the agreement with ref- 
erence to the waiver of the third payment 
was not an attempt to determine and liqui- 
date in anticipation thereof damages to be 
paid or other compensation to be made to 
plaintiff by reason of a breach of defendant's 
obligation mentioned. Judgment was accord- 
ingly entered in favor of plaintiff from which 
Judgment defendant appeals upon a bill of 
exceptions. 

It is very clear from the record that the 
second contract, being the one set out and 
attached to defendant's answer, was never 
executed; that, while the signatures were 
thereto attached, the same was not delivered 
by defendant or accepted by plaintiff; and 
that the only contract between the parties 
dnly executed and delivered was the contract 
set out and attached to plaintiff's complaint. 
The answer admits the partition, alleging 
only that it was evidenced in a particular 
manner. The court finds that the same was 
not so evidenced. 

[1] The principal point presented by ap- 
pellant is that tills waiver of the third pay- 
ment ia default of the making of the im- 
provements was a contract either for a pen- 
alty or for liquidated damages; that regard- 
ing the same as one for liquidated damages, 
under section 1670 of the Civil Code, the 
same Is void because from the nature of the 
case It was neltlier Impracticable nor ex- 
tremely dlfilcult to fix the actual damages 
in the event of failure to perform the con- 
ditions, and that there is no evidence in the 
record tending to show the amount of actual 
damages, if any existed; and, further, that 
if treated as a penalty, under section 3.3C9 
of the Civil Code, specific relief cannot be 
granted to enforce a penalty or forfeiture t 
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In any case, llie learned trial Jn^^ In 
construing tbe agreement determined the 
case evidently upon the tbeory that tbe so- 
called waiver ot tbe third payment was nei- 
ther an attempt to liquidate damages, nor 
In the nature of a penalty, but was, in ef- 
fect, an agreement to sell property in an In- 
complete condition for a fixed price, which 
was tbe cash price plus the first deferred 
payment, with an option to make certain 
improTements thereon within 18 months, 
which, If made, then tbe price agreed upon 
should be the. total amount specified, which 
included the third payment In other words, 
that the specified third payment was nothing 
more than a stipulation as to the enhance- 
ment In value which would attach to the 
proi)erty in the event that the contemplated 
Improvements were made within the speci- 
fied time, and, if so made, that tbe plain- 
tiff should pay therefor a stipulated sum, 
a condition somewhat analogous to a con- 
tract Involving a sale of vacant property at 
a fixed price, with an option to construct a 
bouse thereon of certain character within 
a stipulated time, which, if done by the sell- 
er, an additional price should be paid there- 
for. We are of opinion that this is a fair 
construction of this contract and so con- 
strued it is not open to the criticism offered, 
and does not come within the provisions of 
the sections of the Civil Code above cited, 
and that the allegations of tbe complaint 
were sufficient to warrant the relief granted. 

[2] Appellant further contends that, the 
action being one for the sjieciflc performance 
of a contract to which Redburn & Son were 
parties, the same could not be decreed un- 
less Redburn & Son bad their day in court 
and were concluded by the judgment. There 
was no demurrer on account of nonjoinder 
of parties, and, in addition to this, it is ad- 
mitted by tbe pleadings that Redburn & 
Son bad received the lots mutually agreed 
upon to be received by them in lieu of their 
Interest in the entire contract; that defend- 
ant had conveyed such lots to Redburn & 
Son; and that they had no interest in the 
controversy. Under this condition of the 
pleadings, we think the court was warranted 
in granting the decree in favor of plaintiff 
alone. 

[3] Appellant further contends that It was 
error for the court to grant a decree requir- 
ing specific performance of tbe contract by 
a conveyance of all of the lots, for tbe rea- 
son that it was alleged in tbe answer and 
found by the court that one of tbe lots had 
been conveyed by defendant to one Patter- 
son, thereby as to such lot waiving the bene- 
fit of tbe contract, and which lot was includ- 
ed in the decree. While the finding of the 
court that this particular lot was subject to 
an agreement of sale entered into between 
plaintiff and Patterson is inaccurate, tbe rec- 
ord disclosing the conveyance by defendant 
fo Patterson with plaintiff's consent, never- 



theless, no prejudice could result to defend- 
ant on account of such unwarranted finding. 
The lot was included in the original contract 
of sale, and the decree could only have the 
effect to perfect Patterson's record title. The 
mere sale of one or more of the lots would 
not have the effect to destroy plaintiff's right 
to have specific performance, to the end that 
the title by him agreed to be conveyed to the 
purchasers might be perfected. 

[4] We quite agree with appellant that, 
under the construction of the contract as de- 
termined by the court, no claim for damages 
could be considered. The purchasers took 
only the uncompleted property, and the mak- 
ing of the Improvements was optional with 
the seller, who failed to avail himself of 
such option, and the same could not be the 
basis for damages. The finding of tbe court 
with reference to the value of the improve- 
ments and the damages incurred by reason 
of the delay may be ignored. There is no 
evidence in the record from which damages 
may be estimated; even if allowable; nor 
were there any allegations in the answer 
that would permit a finding as to the value 
of the improvements made after the time 
had expired under the contract therefor. 
The action was upon the written contract. 
The defense was based upon defendant's con- 
struction thereof. There were no facts plead- 
ed in the answer from which it could be 
claimed that plaintiff was estopped by any 
act to deny his liability on account of Im- 
provements made after the expiration of 
18 months. If, as a matter of fact, the 
improvements were made with plaintiff's 
knowledge and acquiescence, the court might 
have taken the same into consideration, but 
such matters would arise by virtue of an es- 
toppel and not through the contract. De- 
fendant having had an opportunity to plead 
an estopj)el, if the facts warranted tbe same, 
and failing so to do, the same could not be 
considered by the court. Neither could the 
court consider the question of practicability 
involved in the manner of making the Im- 
provements, the right to make which with- 
in 18 months was reserved in tbe contract. 
The contract on its face was positive in its 
terms, and the right to make such improve- 
ments was stipulated to terminate at the ex- 
piration of the 18 month.s, and when such 
time had elapsed and no improvements were 
made, in our opinion, the property in its 
uncompleted condition, the value of which 
was determined between the parties under 
the contract and which Is found by tbe court 
to have been the reasonable value thereof, 
was tbe price and sum afrreed to be paid 
therefor; and, it being disclosed that plain- 
tiff had fully paid all of such contract price, 
he was entitled to a decree as prayed for 
in his complaint 

Judgment affirmed. 

We concur: JAMES, J.; SHAW, J. 
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ROSSI V. BEAULIBU VINEYARD. 
(Civ. 1,020.) 
(District Court of Appeal, Third District, Cal- 
ifornia. Dec. 31, 1912.) 

1. Appeal and Ebrob (| 348*)— Questions 
Reviewable— Evidence. 

Where an appeal from a judgment alone 
is taken under the new method prescribed by 
Code Civ. Proc. g§ 041a-941c, within the stat- 
utory six months after entry of judgment, and 
the record does not show that any notice of 
the rendition of the judgment was served, the 
court, if necessary, may consider the evidence. 
[Ed. Xote. — For other cases, see Appeal and 
firor. Cent. Dig. §§ 1897-1899; Dec Dig. i 
»48.»1 

2. Tbial (I 307*)— Findings— Failure to 
Make. 

Where the court failed to make a finding 
on a material issue submitted by a pleading, 
the judgment must be re\-ersed. 

[Ed. Note. — For other oases, see Trial, Cent 
Dig. SS 940-945 ; Dec. Dig. § 397.*] 

3. Sales (S 442*)— Contracts— Construction 
— Liability or Parties. 

A contract for the sale of machinery for 
$1,000, ?.500 payable before a designated date, 
and $500 when all the machinery had proved 
to give satisfaction, contained a guarnnt}' that 
the machinery would w^ork in gofKi order. The 
machinery, when installed, did not perform its 
functions properly, and the parties made a new 
agreement, requiring the buyer to pay J200 on 
the contract price on the seller exolianginB 
parts of the machinery, so that it would oper- 
ate satisfactorily for two days, after which the 
buyer should pay $300 and the balance at a 
future time, provided the machinery coinplipd 
with the guaranty. The court, adopting the 
theory that the new agreement was an uncon- 
ditional settlement of the original contrart, 
found that the machinery did not comply with 
the guaranty in the original contract, and that 
its actual value did not exceed $250, and that 
the buyer expended, between the delivery of 
the machinery and the commencement by the 
seller of an action for the price, in repairs, a 
specified sum in endeavoring to use the ma- 
chinery, and also found that the buyer was en- 
titled to a deduction from the balance of $500 
of a specified sum by reason of the difference 
in value of the machinery and the loss sustain- 
ed in operating It. Held that, on the theory, 
as maintained by the buyer, that the warranty 
contained in the original contract was not mod- 
ified by the new agreement, the findings were 
irreconcilably conflicting ; and, assuming that 
the first finding was true, the buyer would, 
under Civ. Code, §5 3313, 3314, be entitled, for 
the detriment by breach of warranty, to the 
excess, if any, of the value which the property 
would have had at the time to which the war- 
ranty referred, if it had been complied with, 
over Its actual value at that time. 

[Ed. Note. — For other cases, see Sales, Cent. 
Dig. U 12S4-1S01; Dec. Dig. f 442.*] 

4. Trial (§ 395*)—FiNDiNas— Issues. 

%\'hpre the nndincrs, taken as a whole op 
construed together, clearly show that they in- 
clndf^ the court's conclusions on all the ma- 
terial issues, the findings are sufficient, as 
against the objection that the court failed to 
make a finding on a material issue submitted 
by the pleadings. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. m 927-9.'i4, ftSO ; Dec. Dig. $ 395.*] 

5. Sales (S 447*)— Oontbact&— Action fob 
PuK'E— Issues— Findings. 

lu an action for the balance due nnder a 
contr.nct of sale of macliiner.v, the buyer filed 



a cross-complaint, alleging defects in the ma- 
chinery and a loss in consequence thereof. A 
witness testified that the failure of the ma- 
chinery caused a loss to the buyer of a specified 
sum. The court found that the buyer expended 
in repairs a specified sum in endeavoring to use 
the machinery, and also found that he was en- 
titled to a deduction from the balance due of a 
specified sum, by reason of the difference in 
value in the original and the losses sustained in 
operating the same. Ifcld, that the findings, 
made under the theory that a new agreement 
was in the nature of an accord and satisfac- 
tion binding the buyer to pay a sum whether 
the machinery complied with the original con- 
tract or not, did not contain findings on the 
issue submitted by the cross-complaint; and 
a judgment thereon must be reversed. 

[Ed. Note. — For other cases, see t^les. Cent. 
Dig. § 1318; Dec. Dig. § 447.*] 

6. Appeal and Ebbob (§ 931*)— Findings— 

coxstbitction. 

The findings of the trial court must recei-^e 
such a construction as will uphold rather than 
defeat the judgment thereon ; and when, from 
the facts found, other facts may be inferred 
which will supi)ort the judgment, such infer- 
ence will be deemed to have been made by the 
trial court. 

[Ed. Note. — For other cases, sec Appeal and 
Error, Cent. Dig. U 3728, 3702-3771; Dec. 
Dig. i 931.*] 

Appeal from Superior Court, Napa County ; 
Ueury C. Gesfoid, Judge. 

Action by A. Kossl against tbe Beaulieu 
Vineyard. From a Judgment for plaintiff, 
defciulaut appeals. Reversed and remanded. 

Sterling Carr, of San Francisco, for appel- 
lant. John J. Mazza, of San Francisco, and 
C. B. Trower, of Napa, for respondent. 

HART, J. This Is an action to recover a 
balance of $800, alleged to be due the plain- 
tiff under a certain contract made and en- 
tered into between the said plaintiff, carry- 
ing on business under the name of A. Rossi 
& Co., in the dty of San Francisco, and the 
defendant 

The trial was had before the court without 
a Jury, and Judgment was awarded the plain- 
tiff in the sum of $561.09 and costs of suit 

This appeal is by the defendant from the 
Judgment nnder the alternative method of 
taking such appeals. Sections »41a, 941b, 
941c Code av. Proc. 

The defendant, as indicated by the entitle- 
ment of this cause. Is a corporation, engaged 
in the manufacture of wine in the county of 
Napa, this stata 

The contract referred to and out of which 
this controversy grows was consummated 
through written corresi>ondeuce between the 
plaintiff and the defendant, the former, lu 
so far as the pleadings disclose, first address- 
ing to George De I>atour, the president and 
manager of the defendant the following let- 
ter, dated at the dty of San Francisco, on 
August 19, 1909: "As per your inquiry for a 
must pump, 4x4, and a grape crusher and 
stemmer (combined) with shaft belting, pul- 
leys, pipes and fitting also, Installation of 
same at your vineyard, at Rutherford, Cal., 
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wltbont the freight expenses, we will fundsh 
all the above macbLnery and parts for the 
sum of $1,000.00. We also guaranty you that 
the machinery shall work on good order. 
This price Includes gasoline engine of 10 H. 
P. Tours very truly, A. Rossi & Co. A. 



To the foregoing letter the defendant, by 
De Latour, replied as follows: "Referring to 
your letter of even date and our conversation 
this morning vrltb your Mr. Rossi, we beg 
to confirm the following purchase: Tou will 
supply and set up at our winery at Ruther- 
ford, as indicated by us, a must pump, grape 
crusher and stemmer combined of a capacity 
of not less than one hundred tons per day, 
with shaftings, beltings, pulleys, pipe and 
fittings complete, and a Peerless gasoline en- 
gine of ten H. P. without any expense to us 
except the freight and teaming from the 
Rutherford station to our winery, and car- 
penter and mason work, for the sum of one 
thousand dollars, payable five hundred dol- 
lars before the end of September, and five 
hundred dollars before the end of October, 
when all tbe machinery has proven to give 
satisfaction. It is understood that every- 
thing must be set up and in running order 
on or before September tenth, 1009. Very 
truly yours, Beaulleu Vineyard, per G. De 
Latour." 

The plaintiff did not complete the delivery 
and installation of said machinery until the 
10th day of September, lOOD. This delay, the 
plaintiff claims and alleges In his complaint, 
was due entirely to the neglect of the defend- 
ant In not having prepared the masonry work 
or the concrete foundation for the gasoline 
engine. 

After the machinery had been installed, 
the defendHut complained that it did not 
work satisfactorily, or perform in the proper 
way the functions for which it was intended, 
and thus there arose between the parties 
differences, to settle which they, on tbe 5th 
day of October, 1009, made and entered into 
an agreement In writing, which, after reciting 
the differences existing between the parties as 
to the machinery, and that the defendant in- 
tended at the date of said agreement to make 
a payment of $200 to the plaintiff on the 
contract price of tbe same, provided Rossi & 
Co. should "exchange the stemmer, and fix 
the said machinery, so that it will operate 
satisfactorily for two days, after which said 
time said O. De Latour is to pay the said A. 
Rossi & Co. the further sum of three hundred 
dollars, said exchange and said satisfactory 
run of two days to take place before the 
15th day of October, 1009," further provided: 
"Said G. De Latour further agrees to pay the 
balance of five hundred dollars by the end of 
October, 1900, providing the said machinery 
and equipment furnished complies with the 
guaranty of A. Rossi & Co. All of the other 
conditions of said original agreement are to 
remain In full force and effect, and the pres- 



ent payment of two hundred doTlara and the 
foregoing is understood to be an attempt to 
settle the present dlflaculties. • • •" At 
the time of the execution of the last-men- 
tioned agreement, the defendant paid to the 
plaintiff the sum of $200. 

The complaint alleges that the plaintiff, 
after the execution of the said last-mentioued 
agreement, "did perform and carry out all 
of the conditions agreed to be performed by 
It under said agreement, dated October 5, 
1909, and did exchange said stemmer on the 
11th day of October, 1909, and did operate 
said machinery satisfactorily for two suc- 
cessive days, to wit, on October 11, 1909, and 
October 12, 1909, and that said machinery is 
now, and ever since said 11th day of Octo- 
ber, 1909, has been, in good condition and op- 
erating in a satisfactory manner; that said 
A. Rossi & Co. has performed every and all 
of the conditions agreed by it to be per- 
formed under the agreement hereinabove re- 
ferred to, as well as under the agreement last 
hereinatiove referred to." 

The making of the agrreements above re- 
ferred to is not controverted by the answer ; 
but It denies that the plaintiff at any time 
placed said machinery, or any part thereof, 
in good working order, and. In this connec- 
tion, alleges: "That said machinery and ev- 
ery part of It has wholly failed to do and 
perform the work required of it, or In any 
particular to comply with the said guaranty 
of the said A. Rossi & Co.; that tbe piping 
In said machinery was not properly done, 
and that the same clogs up and prevents tbe 
machine from operating; that the gasoline 
engine mentioned In the complaint • • • 
does not work properly or eulBelently or ac- 
cording to the guaranty of the said A Ros^ 
& Co. ; that the stemmer in said machinery 
does not operate properly, nor is the same 
properly constructed; that the pulleys and 
belts used in said mactiinery are not of the 
requisite size, or make, or character, and that 
said machinery, and every part of it, has 
failed to do or perform the work for which 
it was Intended, and for wlilch the said A. 
Rossi & Co. guaranteed Its performance ; that 
defendant » • • has often requested said 
A. Rossi & Co. to repair said machinery, but 
they have wholly refused to so repair or 
perfect the said machinery, or to comply with 
their said guaranty." The Jinswer denies 
that the delay in installing said machinery 
was due to any fault or the neglect of the 
defendant in the preparation of the concrete 
foundation for the gasoline engine, but al- 
leges that the delay In the Installation of 
said machinery was occasioned solely by the 
neglect of said A. Rossi & Co. ; denies that, 
subsequent to the 6th day of October, 1000, 
tbe said A. Rossi & Co. "did perform and 
carry out all the conditions agreed to be 
performed by it under said agreement, d;itod 
October 5, 1900, and further denies thiit tbe 
said A. Rossi & Co. did operate said ma- 
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chlnery saUsfactorlly t6v two oaccessiTe 
days"; denies that said macblnery has at 
any time worked satisfactorily, or according 
to tbe terms of the agreement, or that It is 
now, or at any time has been, since its Instal- 
lation, In good condition or operated in a 
satisfactory manner, and alleges that "tbe 
said machinery and every part of it falls to 
perform the work required of It, or for which 
it was intended, in a proper or satisfactory 
manner" ; admits the payment by the defend- 
ant to A. Rossi & Co., on -the 5th day of Oc- 
tober, 1909, of the sum of $200 on account of 
and In accordance with the terms of said 
agieemmt 

Tbe defendant also filed a cross-complaint, 
in which It pleads the agreement entered 
into between A. Rossi & Co. and the defend- 
ant, and alleges that the former guaranteed. 
In writing, that the machinery which said 
Rossi agreed to furnish to and install for the 
defendant would run and operate and per- 
form the work for which It was intended in 
a proper and satisfactory manner; alleges 
delay in installing said machinery, and that 
such delay was caused solely by the unwar- 
ranted neglect of the plaintiff; tliat by rea- 
son of said delay the "defendant and cross- 
complainant was prevented from complying 
with certain contracts which It had with the 
grai>e growers in the vicinity of cross-com- 
plainant's vineyard, for the crushing of their 
grapes within said time, and was put to great 
loss and expense and inconvenience ;" alleges 
that, by reason of the defectiveness of said 
machinery and Its consequent failure to prop- 
erly perform the work It was intended and 
warranted to perform, and the failure of 
Rossi to correct the defects therein after hav- 
ing been notified thereof and requested by 
the defendant to rectify the same, the de- 
fendant suffered the loss of 300 gallons of 
wine on each of 35 days dui'ing which it en- 
deavored, "In good faith," to run and oper- 
ate said machine and machinery, and that 
the value of said wine so lost is 12 cents 
per gallon ; that the defendant was compel- 
led, by reason of the "defective construction 
of said madilnery and of its character, to 
employ an expert machinist to endeavor to 
remedy the defects in said machine, for 
which the defendant and cross-complainant 
incurred a liability, the amount of which is 
not as yet known to it;" alleges "that the 
present value of said machinery as so deliv- 
ered and set up by the said A. Rossi & Co. 
does not exceed the sum of two hundred and 
fifty dollars." 

The cross-complaint asks for judgment: 
That plaintiff take nothing against the de- 
fendant by reason of plaintiff's action; and, 
further, that the defendant and cross-com- 
plaluant "do have and recover from said 
plaintiff the sum of two thousand and ten 
dollars, and, further, for such additional sums 
as defendant has incurred iu an endeavor to 
repair said machinery and for costs of suit." 



Hie plaintiff anbwertd the cro«»«ompIatnt,' 
specifically denying and admitting the ma- 
terial allegations of that pleading, according 
as such allegations were true or not true 
from the plaintiff's viewpoint 

The contentions of the appellant are: (1) 
That the court erred In not finding as to the 
damage alleged to have been sustained by 
the defendant In the loss of wine during the 
period during which It endeavored, without 
success, because of the defectiveness of the 
same, to operate the machinery mentioned in 
the pleadings ; (2) that the evidence does hot 
support certain findings; (3) that the find- 
ings are irreconcilably inconsistent 

[1] It Is preliminarily objected by the 
plaintiff that, the appeal being from the 
judgment only, the question of the evidence 
to support the findings cannot be reviewed. 
This appeal, as stated, is taken under the 
new or alternative method and by the objec- 
tion thus raised we understand the point 1b 
sought to be made that because the appeal 
was not taken "within sixty days after no- 
tice of entry of judgment," the evidence can- 
not be considered or reviewed. Sections ffii9, 
9tta, 941b, 941c, Code Civ. Proc. The point 
Is not well taken. The Judgment was ren- 
dered and entered on the 21st day of April, 
1910. The notice of appeal was served on 
the attorney for the plaintiff on the 29th day 
of April, 1910, and filed on tbe 30th day of 
said month. There is no evidence In the rec- 
ord of any notice of the rendition of the 
judgment having been served on the defend- 
ant There can be no doubt that, under the 
circumstances as thus Indicated, It Is compe- 
tent for this court, if it be found necessary, 
to consider the evidence, notwithstanding 
that the appeal is from the judgment only. 
Brown v. Coffee, 17 Cal. App. 381, 383, 386, 
121 Pac. 309, 311. 

[I] As stated. It Is claimed for a reversal 
of the judgment that the findings are contra- 
dictory ; that some of them find no support 
in the evidence ; and that the court failed to 
make a finding upon a material Issue submit- 
ted by the cross-complaint. While the judg- 
ment will have to be reversed for the last- 
stated reason — that is, because of the omis- 
sion by the court to make a finding upon the 
question of damage from loss of wine alleged 
by the cross-complaint to have been sustain- 
ed by the defendant by reason of the alleged 
defectiveness of the machinery — still, it le 
deemed proper to examine the findings to 
some extent, since It is claimed, as stated, 
that they are in some respects In direct con- 
flict with each other upon matters vital to 
the Judgment. 

[3] The court found that the machinery 
did not prove satisfactory to the defendant 
from the time of its Installation up to the 
5th day of October, 1909, on which date the 
"supplemental agreement" was made. As to 
the manner In which Rossi & Co. complied 
with the terms of the agreement, dated Octo- 
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ber 6, 1909, the court finds: "(Q) That there- 
after said A. RosbI & Co. did perform and 
carry out all of the conditl(»is agreed to be 
performed by It under said agreement, dated 
October 5, 1909, and did exchange said stem- 
mer on the 11th day of October, 1909, and 
did fix said machinery and operate the same 
satisfactorily for two successive days, to nit; 
on October 11, 1909, and October 12, 1909," 
etc. The court then found (finding 7) that, 
by reason of the compliance with that part 
of the "supplemental agreement" calling for 
certain specified changes In the machinery 
and for the satisfactory operation of the 
same after such changes therein were made, 
the plaintiff was entitled to be paid by the 
defendant, under the terms of said "supple- 
mental agreement," the sum of $300. By 
finding 8 the court found: "That prior to 
said 5th day of October, 1909, and after said 
date, except as recited in finding 6 hereof, 
said machinery did not prove satisfactory, 
and did not comply with the guaranty con- 
tained in said first agreement; that the ac- 
tual value of said machinery after said 5th 
day of October, 1909, and up to the date of 
the commencement of this action did not ex- 
ceed the sum of two hundred and fifty dol- 
lars ; that the defendant necessarily expend- 
ed, between the delivery of said machinery 
and the commencement of this action, in re- 
pairs thereto, the sum of forty-five and twen- 
ty one-huudredths dollars in endeavoring, In 
good faith, to use the same for the purposes 
for which it was Intended." 

The court then found (finding 10) "that 
on the Ist day of November, 190)9, there be- 
came due and owing to the plaintiff from the 
defendant, on account of the purchase price 
«f said machinery and for extras hereinbe- 
fore mentioned [the extras referred to were 
found to be of the aggregate value of $36.23 
— see finding 9], the further sum of $536.23. 
which said sum has not been paid, but that 
the defendant, by reason of the difference In 
value of said machinery and the loss sustain- 
ed in operating the same, as aforesaid, is en- 
titled to a deduction from said balance of the 
sum of $295.20, leaving the whole amount 
due, ewing, and unpaid from the defendant 
to the plaintiff of $541.03." 

Now, It appears to be the theory of the 
plaintiff that the "supplemental agreement" 
couslltuted an unconditional or definitive set- 
tlement of a part of the original agreement 
or the differences arising with respect there- 
to; that Is to say, that said second wrlllug, 
as far as It extended In the matter of set- 
tling said differences, was In the nature of 
an accord and satl!jfaction, and that the 
amounts thereby agreed to be paid by the 
defendant constituted a liquidated sum to be 
so paid, regardless of whether or not the 
machinery thereafter complied with the terms 
of the guaranty (warranty) contained In the 
agreement as originally made. The court 
seems to have taken that view of the "supple- 
mental agreement," and, accordingly, having 
found that the actual value of the machinery 



was much less than that represented by the 
purchase price, made the allowance In that 
respect to the defendant with reference to 
the balance of $500 on the purchase price, 
after the sums of $200 and $300 were dispos- 
ed of as above Indicated. 

There can be no doubt that, upoa its face, 
the writing of October 6th, or the "supple- 
mental agreement," as it Is characterized by 
the court. Is capable of the construction thus 
given It On the other hand. It would seem 
to be absurd to so. construe that transaction 
as to bring about the conclusion that the de- 
fendant was willing to pay one-half of the 
purchase price without any assurance that 
the machinery would ever operate any more 
satisfactorily than it had prior thereto. It 
would therefore seem to be the more reason- 
able to hold that the purpose of said "sup- 
plemental agreement" was to secure upon 
the part of the plaintiff the execution of the 
agreement as It was originally made, accord- 
ing to the terms of the warranty contained in 
said agreement ; and that it was not thereby 
intended by the parties to take any part of 
the original agreement out of the operation 
of the warranty. It is very clear that this 
was the defendant's conception of the "sup- 
plemental" agreement, as we Judge from the 
allegations of the cross-complaint It Is 
very probable, however, that the meaning of 
said "supplemental agreement," as ascribed 
to It by the court, was based upon the tes- 
timony of the parties, explaining, as under 
the circumstances they should be permitted 
to do, what was intended thereby in the re- 
spect referred to. We have not examined 
the testimony with a view of determining 
this proposition, because, in the first place, 
if there is any testimony regarding the mat- 
ter, it is probably conflicting, and the trial 
court's conclusion thereon would, perhaps, be 
conclusive upon us; and, in the second place, 
as declared, the cause will have to be re- 
manded for the reason above stated, and 
upon a retrial the question under considera- 
tion will, no doubt, be fully examined and 
properly decided. It is to be observed, how- 
ever, that, upon the plaintlCTs theory of the 
intent and effect of said supplementary 
agreement, the court made a due and proper 
allowance for the difference in the actual 
value of the machinery, as found by finding 
8, from that represented by the purchase 
price. But upon the theory tliat the war- 
ranty contained in the original agreement 
was not modified or limited in its operation 
by the supplemental agreement — that is to 
say, that by said latter agreement it was 
not Intended that the payments provided for 
therein should be treated as liquidated, or to 
be made regardless of whether or not the ma- 
chinery came up to the test of said warranty 
— findings 8 and 10 are irreconcilably con- 
flicting; for in the first-mentioned finding the 
court fixes the actual value of the machinery 
at $250, and In the last-mentioned finding al- 
lows against the defendant a sum vastly in 
excess of said sum. Obviously, assuming 
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that finding 8 speaks the truth as to the ac- 
tual value of the machinery, all that the 
court would be authorized to allow against 
the defendant on that account would be the 
8um as so found. Or, in other words, the 
defendant, In such a case as this, would be 
entitled for the detriment caused by the 
breach of the warranty to "the excess, if 
any, of the value which the property would 
have had at the time to which the warranty 
referred, If It had been complied with, over 
its actual value at that time" (sections 3313, 
3314, Civ. Code), which in this case means, 
as stated, the differeiAe between the actual 
value as found by the court and the purchase 
price — the sum of $750. But the consider- 
ation and solution of this whole question by 
the light of the BUggestions we have ventured 
with reference thereto may be left to the 
trial court upon the retrial of the cause. 

[4, 5] Now as to the point that the court 
failed to make a finding upon a material 
issue. As has been shown, the cross-com- 
plaint alleges 'that, because of the defective- 
ness of the machinery, and in endeavoring, 
in good faith, to run and operate said ma- 
chinery on 35 different days, the defendant 
suffered the loss of 300 gallons of wine on 
each of said days, valued at 12 cents per 
gallon. In response to that issue the wit- 
ness De Latour, the manager of the defend- 
ant, testified that the failure of the ma- 
chinery to properly operate caused a loss to 
the defendant of about 10,000 gallons of wine 
of the value of 12 cents per gallon. Of 
course, it will not be disputed that a failure 
to find on a material Issue to which evidence 
Iiad been addressed is fatal to the Judgment. 
But it is not always necessary to make a 
specific finding as to each of several material 
issues, where the findings, taken as a whole or 
construed together, clearly enough show that 
they Include the court's conclusion upon all the 
material issues (Hayne on New Trial and 
Appeal [16th Ed.] p. 1356), and this is what 
counsel for the defendant contend is true in 
this case. It is argued that findings 8 and 
10, read together, clearly show that the court 
found upon the question of the alleged dam- 
age from the loss of the wine. But we are 
satisfied that an analysis of those findings, 
by the light of the theory upon which the 
allowance was made on account of the dif- 
ference in the value of the machinery, will 
not sustain counsel's view of the matter. 

In finding 8, as we have seen, the court 
finds "that the defendant necessarily expend- 
ed between the delivery o^ said machinery 
and the commencement of this action, in re- 
pairs thereto, the sum of forty-five and twen- 
ty one-bundredths dollars in endeavoring in 
good faith, to use the same for the purposes 
Jar which it was intended;" and in finding 
10 It is found that the defendant is entitled 
to a deduction from said balance of $500 of 
the sum of $295.20, "by reason of the dif- 
ference in value of said machinery, and the 
loss sustained in operating the same, as 
aforesaid." 



Now, In our opinion, rather than giving 
the language italicized in those two instruc- 
tions the effect which counsel claim for It, 
a comparison of said Instmctions clearly dis- 
closes that the court did not therein take 
into account the damage which the defendant 
alleges that it sustained from the loss of 
wine. The cross-complaint, in paragraph 10 
thereof, specifically alleges that the defend- 
ant was compelled, on account of the de- 
fective construction of the machinery and of 
its character, "to employ an expert machinist 
to endeavor to remedy the defects in said ma- 
chinery, for which defendant and cross-com- 
plainant incurred a liability, the exact 
amount of which is not yet known to it" 
We think that it must be true that the sum 
of $46.20 allowed to the defendant by finding 
8 was intended as reimbursement for the ex- 
penditure which the defendant alleges in the 
foregoing paragraph of the cross-complaint 
that he was required to make in an effort 
to remedy the defects in the machinery. In 
any event, it is plainly manifest, not only 
from finding 8 itself, but from an arithmeti- 
cal calculation of the items constituting the 
total deduction allowed to the defendant by 
finding 10, that no allowance was made on 
account of the alleged loss of wine. Finding 
8 declares that the sum of $45.20 constituted 
the sum expended by the defendant in re- 
pairs to the machinerv between the delivery 
of the same and the commencement of this 
action. Now, then, it is only necessary to 
subtract the sum of $250, found to be the 
actual value of the machinery, from the sum 
of $295.20, the total deduction allowed to the 
defendant from the total found coming to 
the plalnUff, to find that the $45.20 which 
the court allows the defendant in finding 10 
for "the loss sustained in operating the same 
[the machinery], a» aforesaid," is the Identical 
sum of $45.20 which the court declares in 
finding 8 was "necessarily expended by the 
defendant between the delivery of said ma- 
chinery and the commencement of this action 
in repairs thereto," eta 

[•] We are familiar with the rule as to 
the construction of findings as laid down in 
Breeze v. Brooks, 97 Cal. 72, 31 Pac. 742, 22 
li. R. A. 257, cited by counsel for the plain- 
tiff, and which rule is followed by many 
other cases, of which one is from this court. 
..Etna Indem. Co. v. Altadena Mln. Co., 11 
Cal. App. 165, 173, 104 Pac. 470. In the 
Breeze Case it is said that "the findings of 
the trial court are to receive such a construc- 
tion as will uphold rather than defeat its 
Judgment thereon; and whenever, from the 
facts found by It, other facts may be inferred' 
which win support the Judgment, such in- 
ference will be deemed to have been made 
by the trial court, and uiwn an appeal from 
that Judgment this court will not draw from 
those facts any inference of fact contrary 
to that which may liave been drawn by the 
trial court, for the purpose of rendering such 
Judgment." But it is very clear that by noi 
possible construction can the finding in tha C 
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case at bar, awarding ths ^tefendant reim- 
bnrsement for expenditures in repairing the 
machinery, be held to furnish even the re- 
motest ground for the inference that, in 
awarding such reimbursement, the court took 
into account or Included therein any dam- 
age which the defendant might have sustain- 
ed by reason of the alleged loss of wine. 

The defendant, as stated, was undoubtedly 
entitled to a finding upon the issue under 
consideration, and, as before declared, the 
omission to make such finding constitutes an 
error fatal to the Judgment 

The Judgment is therefore reversed, and 
the cause remanded. 

We concur: CHIPMAN, P. J.; BUR- 
NETT, J. 



MEYER T, PERKINS. (Civ. 1,017.) 

(District Court of Appeal, Third District, Cali- 
fornia. Dec. 17, 11)12. . Rehearing Denied by 
Supreme Court Feb. 15, 1913. Supplemental 
Opinion, April 10, 1913.) 

1. Banketjptct (S 279*)— Actions by Tbds- 
TEE — Setting Asiue Bankbupt's Fraudu- 
lent Conveyance. 

Under Federal Bankruptcy Act July 1, 
1888, c. 541. « 70, 30 Stat. SuS (U. S. Comp. 
St 1901, p. 3451), vesting a trustee in bnnlirupt- 
cy with the title of the bankrupt as of the date 
be was adjudged a banlcrnpt, except as to prop- 
erty exempt and to property transferred in 
fraud of creditors, and subdivision "e" providing 
that he may avoid any transfer by the bankrupt 
which a creditor might have avoided, and re- 
cover the property so transferred, except as 
against bona fide holders for value, a trustee, 
on a showing that a transfer of property by 
the bankrupt, while insolvent was made to de- 
fraud his creditors, and that there was no 
immediate delivery or actual or continued 
change in the possession, and that the effect 
thereof was to prevent the enforcement of cred- 
itors' claims, could maintain an action to recov- 
er such property. 

fEd. Note.— For other cases, see Bankruptcy, 
Cent Dig. SI 419-424 ; Dec. Dig. | 279.»] 

2. Bankbuptct (S 399*) — Fraudulent 
transb-ebs — statutory exemptions — 
Waivbb. 

Under Civ. Code, { 3440, declaring that a 
transfer of personal property by a person in 
possession or control, not accompanied by im- 
mediate delivery, and followed by an actual and 
continued change of possession, shall be fraudu- 
lent, except as to any transfer of property ex- 
empt from execution, an insolvent person, trans- 
ferring property without immediate delivery or 
change of possession, does not waive the statu- 
tory exemption by a failure to claim it at the 
time of 8.ile, nor by failure to claim It in his 
bankruptcy schedule, since, having transferred 
it. he could not consistently claim it in bis 
schedule. 

llOd. Note.— For other cases, see Bankruptcy, 
Cent. Dig. S 609; Dec. Dig. § 399.*] 

3. Bankbuptct (| 302*) — Fraudulent 
Transfers— Action to Set Aside— Answer 
OF Transferee— Claim to EScempt. 

Under Civ. Code. § 3440, declaring that 
transfers of pergonal property, not accompanied 
by an immediate delivery or actual change of 
possession, sliall be presumed fraudulent, ex- 
ct'pt as to property exempt from execution, the 
exception extends to the transferee as well as to 
the transferror; and relying upon such excep- 
tion, in an action by the tran.sferror'8 trustee 
in bankrupt''y, it was incumbent upon the trans- 



feree to set forUi in his answer the tacts which 
would bring him within the exception. 

[Ed. Note.— For other cases, see Bankruptcy, 
Cent. Dig. SI 456, 457 ; Dec. Dig. | 302.*] 

4. Bankruptcy (| 476*)— Costs— Items— Dis- 
bursements Necessakilt Incurred. 

A trustee in bankruptcy, bringing an actioa 
to recover stock alleged to have been fraudulent- 
ly transferred by the bankrupt, and taking pos- 
session thereof as provided by Code Civ. Proc 
{ 510 et seq., was not entitled, as a part of his 
costs, to the expenses incurred in keeping and 
feeding the stock pending the action. 

[Ed Note. — For other cases, see Bankruptcy, 
Cent Dig. {{ 898, 899; Dec EHg. i 476.*] 

Supplemental Opinion. 

5. Appeal and Ebror (| 45*)— Jubibdictioh 
— ^Amount in Controversy. 

The amount of money involved in an ap- 
peal from an order of the superior court taxing 
costs is not determinative of the jurisdiction of 
the appellate court. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. |8 152-155, 157, 158, 172- 
176, 178-184, 186-197 ; Dec Dig. { 45.*] 

Appeal from Superior Court, San Joaquin 
County; J. A. Plummer, Judga 

Action by Henry O. Meyer, as trustee In 
bankruptcy of the estate of John A. De Voll, 
against George W. Perkins, sometimes called 
George W. De Voll. Judgment for plaintiff, 
and defendant appeals. Reversed. 

For opinion of Sui>reme Court denying re- 
hearing, see 130 Pac. 208. 

A. H. Carpenter, of Stockton, for appel- 
lant C. W. Miller, of Stockton, for respond- 
ent 

BURNETT, X On the leth day of Octo- 
ber, 1911, one John A. De Voll was duly ad- 
Judged a bankrupt In the District Court of 
the United States for the Northern District 
of California, and, on the 9tb day of Novem- 
ber following, plaintiff herein was appointed 
trustee of the estate of said bankrupt, and 
he thereupon qualified, and ever since has 
been such trustee. This action was brought 
by him. In that capacity, to recover certain 
personal property which he claims was at- 
tempted to be transferred by said John A. 
De Voll, on the 18th day of July, 1910, to de- 
fendant herein. The said transactl<Hi of 
July 18, 1910, In reference to said property, 
evidenced by a bill of sale, was asserted to 
be for the purpose of defrauding the credi- 
tors of said De Voll, and "was not accom- 
panied by an Immediate delivery thereof, or 
followed by an actual or continued change of 
IMssesslon thereof, and that the said person- 
al property then and thereafter remained In 
the care, custody, control, possession, use, 
and enjoyment of the said John A. De Voll. 
the same after the said pretended transfer 
as before." 

[1] One of the questions presented for con- 
sideration is whether plaintiff, as trustee, 
was authorized to prosecute the action. This 
seems to be set at rest by the provisions of 
the United States bankruptcy act. Section 
70 thereof provides that: "The trustee of 
the estate of a bankrupt, upon his appolnt- 
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nient and qnalifioation, • • • iiiall In 
turn be rested by operation of law witJi the 
title of tbe bankruiKt, as of the date be was 
adjudged a bankrupt, except In so far as it 
Is to property wblcb is exempt • • • (4) 
property transferred by him in fraud of his 
creditors." Pierce's United States Code, p. 
335 (U. S. Comp. St. 1901, p. 3451). In sub- 
division "e" of said section it is provided 
that: "Tbe trustee may avoid any transfer 
by the bankrupt of his property which any 
creditor of said bankrupt might have avoid- 
ed and may recover the property so trans- 
ferred or Its value from the person to whom 
it was transferred, unless he was a bona fide 
holder for value prior to the date of adjudi- 
cation." In this respect, the trustee In bank- 
ruptcy, under the United States bankrupt 
law, holds a position analogous to that for- 
merly held by the assignee in insolvency un- 
der tbe state law. Such assignee had the 
right to sue for and recover everything due 
to the estate for the benefit of tbe creditors. 
Where a pretended transfer from the assign- 
or was void as to creditors, the title passed 
to the assignee in insolvency for tbe benefit 
of the creditors, and he was authorized to 
maintain an action on their behalf to reduce 
the property to possession. As between the 
creditors and the debtor, who fraudulently 
conveyed property to defeat them, he was re- 
garded as holding the title to, or an Interest 
in, the property conveyed, and it therefore 
passed to tbe assignee. Brown r. Bank of 
Napa, 77 Cal. 544, 20 Pac. 71; Ruggles v. 
Cannedy, 127 Cal. 305, 53 Pac. 911, 59 Pac. 
827, 4« li. R. A. 371. The same principle 
holds now as to the trustee in bankruptcy. 
We think, also, that It may be said that suffi- 
cient facts are alleged in the complaint to 
disclose a case for the exercise of this au- 
thority of the said trustee. It appears that 
at all times said De VoU wus Insolvent ; that 
the pretended transfer was made to defraud 
bis creditors; that there was no Immediate 
delivery or actual or continued change of 
possession; and that the effect of the said 
transfer was to prevent the enforcement of 
the claims of the creditors. 

[21 Examining the evidence, we find that 
tbe only ground upon which it could be held 
that the said transfer was fraudulent grows 
out of the condition contemplated by section 
3440 of tbe Civil Code. There was, in other 
words, support for the finding that there was 
no immediate delivery and no actual or con- 
tinued change of possession of the said prop- 
erty. The conclusive presumption as to 
fraud would be indulged, therefore, as de- 
manded by said secilou. If it were not for 
the circumstance that it is therein provided 
that the provisions of said section "shall not 
apply or extend to any sale, transfer, or as- 
siennient of any property exemi)t from exe- 
cution." And that brings us to what we re- 
tard as the serious question in the cnse. It 
was alleged in the answer "that tbe said 
John A. De Voll was, at the time of such 



sale, and for r long time iwldr thereto h»S 
been, a farmer, and that all of said property 
so sold and delivered t^ him to defendant; 
and which plaintiff seeks to recover in thiv 
action, was then and there ocempt from ex- 
ecution under section 690, subds. 2 and 3, oC 
the Code of Civil Procedure." The court did 
not find that said property, or any of it, was 
not exempt from execution; but, as to tb* 
aforesaid allegation of tlie answer, the 
court's conclusion was: "That the said John 
A. De Voll did not claim any part of said de- 
scribed personal property so transferred to 
defendant, as above set forth, to be exempt 
in his schedule of bankruptcy, or in said 
bankruptcy proceedings, or at all, and that 
the said Jolm A. De Voll has waived any 
and all claim or right, to any exemption of 
said personal property, that he might other* 
wise have been entitled to assert or claim." 
The only fact. It may be said, from which 
tile court drew the conclusion that he waived 
the exemption is his failure to claim it in 
"his schedule in bankruptcy." But, the evi- 
dence here showing tliat he bad sold it, AOW' 
could he claim, in his sdiedule, property as 
exempt from execution which did not belong' 
to him? The law, of course, contemplates 
tliat, when he files his petition in bankrupt- 
cy, he shall furnish a schedule of the prop- 
erty which he owns at the time, and shall 
claim exemption out of that property, and 
not from property that belongs to some one 
else. The insolvent would have presented 
rather a curious spectacle if he bad claimed 
this property, as exempt or otherwise, and, 
upon examination, had testified that more 
than a year before he had divested himself 
of all Interest whatever in said property, 
and that the other party still remained the' 
owner of it Manifestly, the law would not 
undertake to compel a person to claim prop- 
erty which he knowingly has no right to 
claim. Nor, at the time of sale. Is he re- 
quired to make any claim of exemption. The 
law does not exact of blm any declaration or 
agreement with the vendee as to tbe charac- 
ter of the property. It provides that the pre- 
sumption of fraud does not attach to the 
sale of "any property exempt from execu- 
tion." The question whether the property be- 
longs to that category, if tbe issue arises, 
will be determined like any other question 
of fact, keeping In view and applying the 
provisions of section 690 of the Code of Civ- 
il Procedure, which defines and classifies the 
proi>erty that is "exempt from execution." 
Xor has any other occasion arisen when De 
Voll was called upon to make such claim. 
He was not made a party to the present 
action. 

[3] Tbe vendee alone was sued, and he 
very properly, in his onswer, alleged that the 
property was exempt from execution. Why 
did he do this? For the simple reason that 
plaiutlff, invoking the general rule, based his 
cause of action upon the contention that 
there was no "immediate delivery," etc. 
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But, defendant relying npoQ an exception to 
the general rule, it was incumbent upon Iiim 
to set forth in his answer the facts which 
would bring Iiim within the exception. Of 
course, this proviso in said section 3440, In 
reference to exempt property, applies to the 
rendee as well as to the vendor, and it may 
be asserted in behalf of the former as well 
•8 of the latter. 

The trouble seems to have been bom of a 
misapplication of Barton v. Brown, 68 Cal. 11, 
8 Pac. 517. There it is held that: "The right 
to claim the exemption of personal property 
from execution Is waived by a failure of the 
debtor to exercise it; and the fact that he 
might have claimed it will not be sufficient, 
as against his creditors, to impart validity 
to a sale of the property, without an actual 
and continued change of possessions." But 
In that case a Judgment was obtained against 
the vendor, and a writ of execution was is- 
sued and placed in the Iiands of the sheriff, 
who levied It upon the property in the pos- 
session of the vendor and sold it to satisfy 
said Judgment Afterward the action was 
brought by the vendee against the sheriff for 
conversion. It was under these circumstanc- 
es that the court held as aforesaid. The 
property being in the hands of the vendor 
when the writ was executed, It was certainly 
due the sheriff that he be notified that the 
property was exempt from execution, and 
therefore within the exception to the general 
rule. Upon this point, the expression in said 
opinion may not be altogether accurate ; but 
the decision was Just, and also warranted by 
the other ground that a portion of the prop- 
erty was not exempt. 

[4] Another question of moment is argued 
by counsel, which la suggested by the appeal 
from an order taxing costs. It seems that, 
after the suit was brought, plaintiff tool: pos- 
session of the property, as provided by sec- 
tion 510 et seq. of the Code of Ctvil Proce- 
dure. Certain expenses incurred by plaintiff 
in keeping and feeding the stock, during the 
pending of the action, were allowed as a part 
of the costs. 

In Williams v. Atchison, eta, Ry. Co., 156 
Cal. 140, 103 Pac. 885, 134 Am. St Rep. 117, 
19 Ann. Cas. 12C0, it is said: "The right to 
recover costs is purely statutory ; and, in 
the absence of a statute, no costs can be re- 
covered by either party. Vox v. Hale & Nor- 
cross S. M. Co., 122 Cal. 219, 54 Pac. 731. 
Section 1023 of the Code of Civil Procedure 
Is the statute wliich elves the risrht of the re- 
covery of costs. Section 10.S3 pre.scribes the 
procedure for their recovery, and defines 
what costs and disbursements are recover- 
able. That section declares, In effect, that 
one may recover disburspments necessarily 
incurred In the action. The right accorded 
to a party, upon filing a proper bond, to take 
into possession the iiersonal proi>erty in dis- 
pute is a privilege accorded him by law. It 
is not a necessity to his cause of action." It 
was therefore held, in that case, that the 



ctiarge paid to a surety eompany for th» re- 
plevin l>ond was not a proper item in the cost 
bilL The same principle must apply to all 
the expenses incurred by plaintiff as>a result 
of bis exercise of this privilege and taking 
possession of the property pendente lite. No 
doubt, as suggested in the Williams Case, the 
Legislature could provide that such expendi- 
tures might be recoverable as costs; but it 
has not done so. The expenses incurred by 
the trustee for said purpose would probably 
be a matter of adjustment in the settlement 
of his account in the insolvency proceedings; 
but there seems to l>e no authority for mak- 
ing the defendant in this action liable tot 
them. 

The foregoing suggestions are made in 
view of future contingency, as, the amount 
of the costs allowed being less than $300, 
the action of the trial court in the matter is 
not reviewable upon appeal. Foley v. Cali- 
fornia Horse Shoe Co., 115 Cal. 196, 47 Pac. 
42, 56 Am. St Rep. 87. 

The Judgment is reversed. The separate 
appeal from the order taxing costs is dis- 
missed. 

We concur: CHIPMAN, P. J.; HART, i. 

SUPPLEMENTAL OPINION. 

PER CURIAM. In the consideration of the 
appeal from the order taxing costs in the above 
cause, oar attention was not called to the fact 
that Foley v. California Horseshoe Co., 115 Cal. 
106, 47 Pac. 42, 56 Am. St. Rep. 87, has been 
overruled by the Supreme Court. 

[5] It must be deemed settled now that the 
amount of money involved in an appeal from 
an order of the superior court taxing costs is 
not determinative of the jurisdiction of the ap- 
pellate court. Southern Cal. Ry. Co. v. Su- 
perior Court. 127 Cal. 417, 59 Pac. 789; Sierra 
rnion, etc., Co. v. Wolff, 144 Cal. 432, 77 Pac. 
1038. It was erroneous therefore to dismiss 
the said appeal; but. of course, the effect of 
the reversal of the judgment was to vacate the 
order allowing costs. 



METER T. PERKINS. (Sac 2,084.) 
(Supreme Court of California. Feb. 15, 1913.) 

In Bank. Appeal from Superior Court, San 
Joaquin County ; J. A. Plummer, Judge. 

Action by Henry C. Meyer, as trustee in 
bankruptcy of the estate of John A. Ve Voll, 
apainst Georce W. Perkins. Jncl);meut for 
plaintiff was reversed on appeal to the Appellate 
District Court (130 Pac. 200). Rehearing de- 
nied. 

A. H. Carpenter, of Stockton, for appellant 
C. W. Miller, of Stockton, for respundeut 

PKR CURIAM. In further explanation of 
the decision in the case of Barton v. Brown, (J8 
Cal. 11, 8 Pac. 517, referred to in the opinion 
of the District Court of Appeal, we think it is 
proper to say that, at the time that case arose 
and was determined, section 3440 of the Civil 
Code did not contain the proviso declaring that 
its provisions should not apply or extend to a 
transfer of properly cxemrit from execution. 
The proviso was first added to the section by 
the amendment of 1!M)3. Slats. 1903, p. 111. 

The decision is therefore inapplicable to the 
present cane, and is nut in conflict Iherewilh. 
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In re COWELL'S ESTATE, (S. F. 6,928.) 

(Supreme Court of California. Feb. 7, 1913. 
Behearlng Denied March 7, 1913.) 

L EXECUTOBS AND Administratobs (i 194*) 
—Allowance to Widow— Termination. 
An allowance to a widow, under Code Civ. 
Proc. f 1404, providing that such allowance 
shall be made until the inventory is retucoed, 
terminates upon the return of the inventory, at 
vhich time the court, under the express terms 
of section 14G6, may make an order for such 
allowance oa may be necessary during the fur- 
ther progress of the settlement of the estate. 
[Ed. Note. — For other cases, see Executors 
and Administrators, Cent. Dig. IS 713-723; 
Dec. Dig. I 1»4.»] 

2. EXECUTOBS AND Adhinistbatobs ({ 194*) 
Allowance to Widow. 

iSince the matter of the amount of the pre- 
liminary ailowaace to be made to the widow 
rests in the sound discretion of the jud^e, bis 
action will not be disturbed on appeal, in the 
abseqce of a clear abuse of such discretion. 

TBd. Note. — For other cases, see Executors 
and Administrators, Cent. Dig. U 713-723; 
Dea Dig. f 194.*] 

3. ExECUTOBS AND Administbatobs (| 187*) 
Allowance to Widow. 

That a widow bad property of her own 
did not affect her right, under the express 
terma of Code Civ. I'roc. $ 14(i4, to have an 
allowance made for her support until the in- 
ventory was returned, though the source of 
such property was a special bequest, which be- 
came available to her at once upon the death 
of her husband. 

[EM. Note. — For other cases, see Executors 
and Administrators, Cent. Dig. j 6U7 ; Dec. Uig. 
f 187.*] 

4. Wills (| 782*>— Allowance to Wmow. 

While a husband cannot deprive his wid- 
ow of her right, under the express provisions 
of Code Civ. Proc. i 1464, to an allowance for 
her support until the inventory is returned, he 
may so frame his will that slie cannot have the 
benefits thereby given her and also those of the 
statute, but will be required to elect between 
them. 

[Kd. Note. — For other cases, see Wills, Cent 
Dig. ii 2018-2033; Dec. Dig. i 782. *J 

5. Wills (| 782*)— Allowance to Widow. 

A bequest to testator's wife will not be 
construed to be in lieu of the statutory provi- 
sions for her support until the inventory is re- 
turned, unless it clearly and unequivocally ap- 
pears from the will that testator so intended. 

[Ed. Note.— For other cases, see Wills, Cent. 
Dig. SS 2018-2033; Dea Dig. J 782.*] 

ft, Wills (S 782*)— Construction. 

A will bequeathing an estnte of about a 
million dollars, and providing that the testa- 
tor's wife should receive cash and bank stock, 
to be at once delivered to her, and that for 
seven j-ears, and until certain of his interests 
were converted into cash, she should be paid 
Sl.OOO monthly, was not inconsistent with the 
widow's right to receive the preliminary al- 
lowance provided for by Code Civ. I'roc. § 
14C4. until the inventory is returned, so as to 
require her to elect whether she would take 
Under the will or under the statute, where the 
making of the statutory allowance in no way 
conflicted with other bequests made by the 
wilL 

[Ed. Note.— For other cases, see Wills, Cent 
Dis. iJ 2018-2033 ; Dec. Dig. g 782.*] 



7. Appkal and Bbbok (| I04S*)— Habmlbss 

Ebbor — Refusal of Continuance. 

The refusal of a continuance sought so as 
to permit the testimony of an absent witness 
to be procured, if error, was harmless, where 
another witness testified to the same facts 
without objection, though his testimony was 
merely hearsay and largely statements of what 
the absent witness had told him. 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent Dig. U 4115-4121; Dec. Dig. { 
1043.*] 

Department 1. Appeal from Superior Court, 
City and County of San Francisco; Thomas 
F. Graham, Judge. 

In tbe matter of the estate of Elrnest V. 
Cowell, deceased. From an order directing 
monthly payments to be made to Alice M. 
Cowell, widow of deceased, from the date of 
his death until the return of the Inventory, a 
brother and two sisters of deceased appeal. 
Affirmed. 

MasUck & Partridge, of San Francisco, for 
appellants. W. I. Brobeck and P. F. Dunne, 
both of San Francisco, for respondent 

ANGELLOTTI, J. This is an appeal by a 
brother and two sisters of deceased, who are 
residuary legatees under his will, from an 
order directing the payment to Alice M. 
Cowell, his widow, for her support, the sum 
of $1,500 per month, from the date of his 
death, March 18, 1911, until the return of 
the inventory of his estate. 

The deceased left an estate valued at 
about $1,000,000. The greater porUon of this 
estate was his one-fourth interest in the 
property distributed in the estate of his fa- 
ther, Henry Cowell, his brother and two sis- 
terc owning the remaining three-fourths. 
The greater part of this again was held 
through three corporations, engaged general- 
ly in the manufacture of cement, of which 
he, his brother and sisters owned the stock, 
he holding one-fourth. These corporations 
were indebted to the extent of some $600,- 
000, which indebtedness, on account of the 
very large earnings reasonably anticipated, 
would pirobably be wholly discharged in two 
or three years if no dividend was declared. 
It is not suggested that the estate of de- 
ceased was at all Indebted, except in so far 
as it might be liable on account of the in- 
debtedness of these corporations. There was 
a parol understanding between the brothers 
and sisters that all earnings of the corpora- 
tions shall be applied to tbe payment of the 
debt until the same Is discharged. The prop- 
erty of the Henry Cowell estate outside of 
(he corporations jlelded an annual income of 
about $25,000, of which deceased owned one- 
fourth. In addition to this deceased owned 
stock In the Bank of California valued at 
$20,000, and about $2.'5,000 in cash in bank. 
lX>ecased left no heir other than his wife and 
his brother and sisters. 

By his will deceased provided as follows: 
All cash and bank stock were "to be at once 



•For other cages see same topic and section NUMBBR In Dec. Dig. A Am. Dig. Key-No. Series * Rep'r Indexes. 
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delivered" to hia wife, "whom I desire ap- 
pointed executrix without bonds for all such 
property." He then declared: "Second: I 
desire that all my one-fourth interests in the 
various Cowell properties be converted Into 
cash within seven years, and that until such 
distribution, the properties are to pay my 
wife Alice M. Cowell the sum of one thou- 
sand dollars In gold coin on the first of ev- 
ery month. At the end of seven years she Is 
to receive the Income Crom two hundred and 
fifty thousand dollars as long as she may 
live. At her death the said two hundred 
and fifty thousand dollars Is to be paid to 
the regents of the University of California 
for the purpose of building a hospital on the 
grounds at Berkeley." He then gave, "as 
soon as the money becomes available," $500,- 
000 to the regents of the University of Cali- 
fornia for a students* gymnasium and a 
stadium on the grounds at Berkeley. He 
then gave legacies of $1,000 to certain em- 
ployes and $500 to others, $2,500 each to 
Patrick Dorsey and Cornelius Coghlan, and 
a legacy of $10,000 to the Cowell Scholarship 
Committee of Santa Cruz. H^ then directed 
that as much of his one-fourth Interest In 
the Cowell properties as was necessary to 
pay the "minor bequests" should be sold with- 
in one year. He then provided as follows : 
"Tenth: That the affairs of the Cowell Co. 
may In no wise be Interfered with, I hereby 
direct that If all these bequests are paid 
within seven years from the date of my 
death it will not be necessary that any more 
of my Interests be sold than will carry out 
these bequests. Whatever remains after pay- 
ing these bequests and final settlement Is to 
become the property of my brother and sis- 
ters." He then provided, "If none survive" 
the residue shall go to the regents of the 
University of California for certain purposes, 
and appointed bis wife and Alexander F. 
Morrison executors without bonds. 

[1] The allowance made was what was 
styled by Mr. Justice De Haven In Estate of 
Lux, 100 Cal. 593, 35 Pac. 341, the "prelimina- 
ry or temporary allowance," required to be 
made by section 1464 of the Code of Civil 
Procedure, which provides that where a per- 
son dies leaving a widow or minor children, 
the widow or children, until the inventory Is 
returned, are entitled to remain in the pos- 
.sesslon of the homestead, the wearing apparel 
of the family, and of all the household fur- 
niture, "and are also entitled to a reason- 
able allowance for their support, to be allow- 
ed by the superior court or a judge thereof." 
The allowance so made terminates upon the 
return of the Inventory (In re Lux, supra; 
Crew V. Pratt, 119 Cal. 137, 51 Pac. 44 ; Es- 
tate of Bell, 142 Cal. 100, 75 Pac. 679), when 
the court may make an order for such allow- 
ance as may be necessary during the further 
progress of the settlement of the estate (sec- 
tion 1466, Code Clv. Proc). 

(2] It is urged that the amount allowed 



was much greater than any sum reasonably 
necessary for the support of the widow: In 
the determination of a question of this char- 
acter much is necessarily left to the discre- 
tion of the Judge to whom the application is 
made. His action will not be disturbed on 
appeal, unless it clearly appears that the 
discretion has been Improperly exercised. 
Id re Lux, 100 Cal. 605, 35 Pac. 341 ; Estate 
of Bump, 152 CaL 279, 92 Pac. 613. "The 
court Is not restricted, in making this allow- 
ance, to a bare support for the widow. Re- 
gard should be had * * * to the mode 
In which she lived during the lifetime of her 
husband. The allowance is to be sufficient 
to provide all the necessaries of life, and 
this will Include all those things which are 
reasonable and proper for one In the home 
and In social intercourse, in view of the con- 
dition and value of the estate and the sta- 
tion and surroundings of the family." In re 
Lux, supra. In view of the condition and 
value of this estate the widow was entitled 
to continue to live, If she so desired, at the 
hotel where she and her husband had lived 
for several years Immediately preceding his 
death, and to be maintained In such a way, 
as regards Board, lodging, attendance, cloth- 
ing, and the comforts of life generally, as 
would be considered reasonable and proper 
for the widow of one leaving an estate val- 
ued at a million dollars, for It seems clear 
that the estate of deceased, after payment of 
debts, win easily reach that amount. This 
leaves a wide range for the discretion of the 
judge In probate, and even if we were in- 
clined, in view of the record on this appeal, 
to consider that the amount allowed Is more 
than we would have given had we been in 
his place. Invested with the discretion com- 
mitted by the law to him, we are of the opin- 
ion that it is not so high. In view of the <Ar- 
cumstances and condition of the estate, that 
we can say that there has been any abuse of 
discretion on his part. 

[3] It seems to be well settled under such 
statutes as ours that the fact that a widow 
has property of her own, or other means of 
subsistence, in no way affects her right to 
such an allowance from the estate of her 
deceased husband as is reasonably necessary 
for her support The statute gives her this 
rl^t to be so supported by the estate, re- 
gardless of her own means. See Estate of 
Lux, 100 Cal. 604, 605, 35 Pac. 341; Estate 
of Bump, 152 CaL 276, 92 Pac. 643. And It 
also appears to be settled in this state, even 
as to an allowance made under section 1466 
of the Code of Civil Procedure after the re- 
turn of the Inventory, that the fact that the 
widow Is given property by the will of her 
husband In no way affects her right to be 
given, by way of allowance for support, such 
sum as Is reasonably necessary therefor, 
leaving the property given her by the will. In 
the words of the Chief Justice In his concur- 
ring opinion in Estate of Lux, 114 Cal. 83, 45 
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Pac '102C "wbetter iUBtrtbuted pendlBg the 
administration, or at the close of It, ♦ * • 
to go to the widow intact, and tuidimlnlshed 
by any charge for expense of adminlBtration 
or support of family." See E&tate of Lux, 
100 CaL 593, 36 Pac. 841; Id., H4 Cal, 73, 
45 Pac. 1023. Especially does It appear to 
us that bequests and devises to the wife are 
altogether immaterial in connection with the 
qnestion of the preliminary or temporary 
allowance to be made at the outset for the 
period prior to the return of the Inventory. 
We can see no good reason for concluding 
that It affects the question that a bequest or 
devise is by the terms of the will made avail- 
able to the widow, in whole or in part, at 
once. This appears to have been the view of 
at least four of the justices in Estate of 
Lux, 114 Cal. 73, 45 Pac. 1023. Of course, 
we are not now speaking ^of such a provision 
in a will as puts the widow to her election. 

[4, S] It is not within the power of the 
husband, by any provision of his will, to de- 
prive the widow of her right to a family al- 
lowance from the estate under the statutes, 
or to in any wise limit the power of the court 
in the exercise of its proper discretion to 
fix the amount to be allowed. See Estate 
of Bump, 152 Cal. 278, 92 Pac. 643, and cases 
there cited. But, of course, be may so frame 
ills will that she cannot have the benefits 
thereby given her and those of the statutes 
also, and she will then be pnt to her election 
which she will take. Id. It is claimed that 
deceased so did. His will nowhere declares 
in express words that the provision made for 
bis wife is in lieu of such provision for her 
support during the administration of the es- 
tate as she would be entitled to under the 
statutes of this state, as was the case in Ea- 
tate of Bump, supra, and Estate of Lufkln, 
131 Cal. 291, 63 Pac. 4C9. In the will before 
us such provision as is made for the wife is 
in terms absolute and unconditional. But it 
is not essential to the imposition of the duty 
of election that a declaration to the eCTect 
above stated should t>e expressly made. It 
Is sufficient that it should clearly appear 
from the language of the will that such was 
the intention of the testator. We do not un- 
derstand, however, that in the absence of 
sndi an express declaration there is any 
presumption of an Intention on the part of 
the testator to pnt the widow to her election. 
To accomplish this result it must clearly and 
unequivocally appear that the provision made 
by the will was intended to be in lieu of 
such rights as are given by the law. 

[I] We do not think that such is the situa- 
tion here. T'^e provision that "the proper- 
ties are to pay" the widow $1,000 on the 
first day of every mouth "until such distri- 
bution" does not so show such an intention. 
While the language of the provision of the 
will numbered "Second," which is the only 
provision in the will in her favor, with the 
possible exception of the preceding provision 



as to cash and bank stock, is not a* i^ell 
chosen as It might have been, we tliink It 
clear enough that the design thereof was 
practically to give to the wife as a t>equest 
the income for her life from $250,000 of his 
estate, from the time of his death. As he 
desired that there should be no immediate 
segregation of his Interest from the other 
"Cowell properties," he definitely fl;:ed $1,- 
000 as the amount that she should receive 
monthly from his death until his Interest 
should be so segregated, fixing the end of 
seven years as the time by which the divi- 
sion must be made. The amount so fixed 
was what might reasonably be considered a 
fair return on ?250,000 safely Invested, being 
just a trifle less than 6 per cent. x>er annum 
on such amount. When the segregation, or 
"distribution" as he puts it, is had, she la 
thenceforth to receive the income of |250,- 
000 thereof The gift thus made is absolute 
and unconditional, with absolutely nothln;; 
being said to Indicate that it is anything 
else than a legacy. Whether we call it an 
annuity or a demonstrative legacy is unim- 
portant here. We see nothing In the fact 
that it was contemplated that the amount 
fixed was to be paid monthly from the time 
of the death of the deceased to require a dif- 
ferent conclusion. 

We are of the opinion that there is noth- 
ing In the will inconsistent with the right of 
the vridow to receive a family allowance. 
The deceased has not thereby disposed of all 
proi>erty other than that given to the widow 
"in such a way as to make it apparent that 
the assertion by the widow of the right to 
take both under the law and under the will 
would defeat the manifest purpose of tbe 
testator." See Shipman v. Keys, 127 Ind. 
353, 26 N. E. 896. It is not pretended that 
all the bequests made thereby cannot be ful- 
ly paid in such event. The only persons who 
will sufiFer thereby are those who are given 
"whatever remains after paying these be- 
quests and final settlement." These are the 
brother and sisters of deceased (appellants 
here) if they or any of them are then alive, 
and it none survive, then the regents of the 
University of California, who have already 
been given $500,000 outright, and, upon the 
death of the wife, the $250,000 set apart for 
her use during her life. W^e thus have as to 
these parties merely a general disposition 
of what may be left after all bequests and 
charges are paid. Such a disposition is not 
at all Inconsistent with the assertion by the 
widow of her statutory right to a family al- 
lowance notwithstanding the provision made 
for her by the will. See Shipman v. Keys, 
supra. It is to be noted that the language 
Is "whatever remains after paying these be- 
quests and final settlement," clearly refer- 
ring only to such property as may remain at 
final settlement after, not only the bequests 
have been paid, but also all such other 
amounts as may lawfully be required to be 
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paid In tbe course of tbe administration and 
settlement of tbe estate. This would of 
course include such amounts aa tbe widow- 
was entitled to as family allowance under 
tbe statutes of tbe state. As said In tbe 
case last cited, sucb a disposition will be 
construed as made In view of the absolute 
statutory rights of the wife and subject 
thereto. 

We see nothing in the expressed desires of 
tbe testator, with regard to sales and re- 
fraining from interference with tbe affairs 
of the "Cowell Co." to any greater extent 
than is necessary, that materially assists in 
tbe determination of tbe question before us. 
The same is true as to the evidence that 
there was an understanding between deceas- 
ed and bis brother and sisters, the stock- 
holders in the Cowell corporations, that .all 
tbe earnings thereof shall be applied to tbe 
discharge of the Indebtedness thereof until 
the same is fully paid, even If we assume 
that this evidence may properly be taken In- 
to consideration In determining the proper 
construction of the wlU in tbe matter under 
consideration. 

Taking the will as a whole, we are unable 
to find therein any sufficient warrant for a 
conclusion that tbe widow was thereby put 
to her election in tbe matter of family al- 
lowance. 

[7] There was certainly no prejudicial er- 
ror in refusing to continue tbe bearing of 
the application for family allowance until 
tbe return of Mr. George, who was desired 
as a witness by appellants, from Oregon. The 
testimony expected to be elicited from him, 
as stated by the attorney for appellants to 
tbe court below, was in no substantial re- 
spect different from that given by Mr. Mor- 
rison, one of the executors, the only witness 
who testified in detail as to the condition 
and circumstances of the estate. While tbe 
testimony given by him was In many re- 
spects hearsay, his information having been 
largely obtained from Mr. George, It was re- 
ceived without objection, and, as said be- 
fore, was In substantial accord with what 
the learned attorney for appellants stated 
he expected to prove by Mr. George. 

Tbe order appealed from is affirmed. 

We concur: SHAW, J.; SLOSS, J. 



HORXrXG V. SEPGWICK et al. 

(S. p. «,020.) 

(Supreme Court of California. Feb. 6, 1913. 

Rehearing Denied March 7, 101.3.) 
1. TnrsTR (§ 112*) — Express Trusts— Con- 

STRrfTlON. 

Where an attempted trust was solely for 
the benefit of the minor son of the grantor, 
and was to terminate on hia reaching majority 
age or his prior death, provisions in the in- 
strument prescribing to whom the property 
should belong in the event of the failure or ter- 



mination of the trust, and for- a transfer of tbe 

property subject to the execution of the trust, 
as authorized by Civ. Code, | 864, could be con- 
sidered in determining the proper constroction 
of the provisions relating to the trust. 

[Ed. Note. — For other cases, see Trusts, Gent. 
Dig. S 162; Dec. Dig. { 112. •] 

2. Perpetuities (19*)— Accumulahons— Ex- 
press Trusts— Vauditt. 

A deed which conveyed real estate of the 
grantor in trust to manage the same and pay 
out of the net profits sums necessary for the 
proper education and support of a mmor child 
of the grantor until attaining full age, and, on 
his attaining full age, the trust to terminate 
and the property described or the fund in the 
hands of the trustee to become the absolute 
property of the child, and, in case of his death 
during minority, the property to go to third 
persons not minors, created a trust for the 
benefit of the child during his infancy, and for 
the accumulation during that period of profits 
not necessary for his education and support, 
and was valid within Civ. Code, §§ 724, 852, 
857, permitting provisions for accumulations 
for the benefit of infants, terminating at the 
expiration of their minority, and providing that 
no trust_ in realty is valid unless created by a 
written instrument, and that an express trust 
may be created to receive the rents and profits 
of real estate during the life of any person or 
for any shorter term. 

[Ed. Note.— For other cases, see Perpetuities, 
Cent. Dig. §§ 67-73; Dec Dig. { ».*] 

3. Perpetuities (S »*)— Accumdi-miohb— BJx- 
press Trusts— Validity, 

The fact that the right of the child to re- 
ceive real property and accumulated Income 
was dependent on his attaining full age, and 
that under the other provisions of the deed ajs 
to the passing of the property on the termina- 
tion of the trust by his death during infancy, 
the accumulations, if any, would become the 
property of others, not minors, was immaterial 
as bearing on the validity of the trust in favor 
of the infant. 

[Ed. Note. — For other cases, see Perpetui- 
ties, Cent. Dig. ff 67-73; Dec. Dig. | 9.*] 

4. Trusts (f 51*) —Express Tbusts — Ceea- 
TiOK— Construction. 

A deed whereby a grantor conveyed land in 
trust to manage the same, and to pay such 
parts of the net profits as would be necessary 
for the proper education and support of the 
infant during minority, and on his attaining full 
age the property described or the trust fund 
in the hands of the trustee to become the 
property of the infant, confided discretion in 
the trustee to determine what things were nec- 
essary or proper for the education and sup- 
port of the infant, but the duty of the trus- 
tee to apply the profits for such education 
and support was absolute, and the trust creat- 
ed by the deed was not void on the ground that 
it was not imperative. 

lEd. Note.— For other cases, see Trusts, Cent. 
Dig. S 71; Dec. Dig. f 51.*] 

Department 1. Appeal from Superior 
Court, City and County of San Francisco; 
E. P. Mogan, Judge. 

Action by Rudolph C. Hornung, adminis- 
trator of Laura Hornung, deceased, against 
Catherine Lester Sedgwick and others. Prom 
a judgment for defendants, plaintiff appeals. 
Affirmed. 

Edward C. Harrison and Maurice E. Har- 
rison, both of San Francisco, for appellant. 
Tobin & Tobin and George A. Clough, all 
of San Francisco, for respondents. 
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ANGELLOm, J. This Is an appeal by 
plaintiff from a judgment that be take noth- 
ing and that be bas no Interest In tbe teal 
property described In his complaint, given 
in an action broxight by blm as adminlstra' 
tor to recover possession of said property, 
and to obtain a decree quieting tbe title of 
hlB intestate and her estate to said prop- 
erty as against defendants. 

Tbe appeal Is on the Judgment roll alone. 
The findings of tbe trial court fully present 
the facts upon which the respective claims 
of the parties are based. 

On May 13, 1909, plaintiff's intestate, Mrs. 
Laura Homung, who it appears In the com- 
plaint was tbe wife of said Itudolph O. 
Homnng, was tbe owner of tbe real piop- 
erty involved, tbe same being a lot of land 
25 by 105 feet on Willard street in tbe city 
and county ot San Francisco. On that day 
she signed, acknowledged, asd delivered to 
defendants her deed of conveyance thereof. 
Tbe sole question on this appeal is whether 
this Instrument was effective to convey all 
tbe interest of Mrs. Horuung in said land. 
If it was so effective, tbe findings of tbe 
lower court fully sustain the Judgment given. 

The deed named Mrs. Hornung as tbe par- 
ty of tbe first ptirt, defendant Catherine 
L«ster Sedgwick (then Catherine Lester) as 
party of tbe second part, and defendants 
Harold Joseph Hornung, a minor (her only 
child), said Catherine i«ster, Ullie Mengel, 
BUnma Matthesen, and Lewis Borle, parties 
of tbe third part It puriKirted first to con- 
vey the property to the parties of the sec- 
ond and third parts "In trust for the purposes 
and subject to tbe conditions" thereinafter 
set forth. It then purported to grant such 
property to the party of tbe second part, now 
Mrs. Sedgwick, In trust, to bold, manage, 
and control tbe same, to collect the rents, 
issues, and profits thereof, to make all neces- 
sary repairs, improvements, etc., and "to pay 
out of tbe balance of tbe proceeds of said 
premises all sums necessary for the proper 
education, maintenance, and support of the 
above-named Harold Joseph Hornung, until 
he shall have arrived at the age of twenty- 
one years, and the said party of tbe first part, 
does hereby give and grant unto tbe said par- 
ty of the second part, full power and discretion 
as to what may be necessary for tbe proper 
education, maintenance and support of the 
said minor, in so far as tbe same relates to 
the trust fund hereby created." A provision 
follows conferring upon tbe trustee power 
to sell the property and reinvest tbe pro- 
ceeds, to mortgage tbe same or any property 
which she may purchase with tbe said trust 
fund, and to do all things necessary or prop- 
er in tbe full and complete management, etc., 
of the said trust fund. It is then provided 
as follows: "In the event and upon the con- 
dition that the said Harold Joseph Homung, 
son of the party of the first part, should 
arrive at the age of twenty-one years, then 
and in that event the said trust shall termi- 



nate and tbe said real psoperty hereinabova 
described, or the trust fund hereby created, 
then in the hands of tbe trustee, shall be 
and become the absolute property of tbe said 
Harold Joseph Hornung, and subject to the 
said condition and trust, the said party of 
tbe first part does hereby grant, transfer 
and convey to tbe said Harold Joseph Hor- 
nung, the real property hereinabove described. 
In tbe event and upon tbe condition that tbe 
said Harold Joseph Homung shall die prior 
to reaching the age of twenty-one years, then 
and in that event the said real property, 
hereinabove described, or the trust fund, 
which may at the date of tbe death of tbe 
said Harold Joseph Hornung, in case of bis 
death prior to reaching the age of twenty- 
one years, be in existence, shall be and be- 
come the property of the above named Cath- 
erine Lester (widow), Lillle Mengel, wife of 
John Mengel, Emma Matthesen, wife of Jo- 
seph Mattbesen, and Lewis Borle, and the 
party of the first part does hereby grant, 
transfer and convey to the said last named 
parties share and share alike, that Is to 
say, an undivided one-fourth to each thereof, 
the said real property, hereinabove describ- 
ed, or in the event that the said real proi)- 
erty had been sold, then tbe property con- 
stituting tbe trust fund, subject to the said 
condition hereinabove expressed." This is 
followed by a provision as to tbe duties of 
tbe trustee In tbe event of a sale of the 
property. A consideration of this instru- 
ment leaves no doubt as to tbe Intention of 
Mrs. Hornung in executing it She desired, 
first of aU, to provide from the property, or 
its proceeds In the event of a sale thereof, 
for the proper education, maintenance, and 
support of her son during his minority, and, 
secondly, she desired such property or pro- 
ceeds or what was then left of the same, to 
go absolutely to such son \ipon his arriving 
at tbe age of majority, If be should live so 
long; thirdly, in tbe event that he died 
before arriving at such age, she desired such 
property or proceeds, or what was left of the 
same at tbe time of bis death, to go in equal 
shares to the four other persons named as 
parties of the third part. 

Tbe contention of learned counsel for ap- 
pellant is that the trast attempted to be 
created by the deed to carry into effect her 
Intention relative to her son during tbe peri- 
od of bis minority Is invalid under our stat- 
utory provisions regarding express tnists, 
and that the attempted grants in remainder 
are so dependent upon the execution of tbe 
trust that they also must lull with tbe at- 
tempted trust 

[1] The attempted tmst was solely for tbe 
benefit of the minor son of the grantor, and 
was to terminate upon bis arriving at the 
age of majority or upon his death prior to 
such time. Tbe other provisions were solely 
In the way of prescribing to whom tbe prop- 
erty to which such trasts related should be- 
long "In tbe evMit of tbe failure *or termlna- 
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Hon of the trust," and of a transfer of sach 
property subject to the execution of the 
trust. Section 864, Civ. Code. They may, 
however, be looked to and considered in de- 
termining the proper construction of the pro- 
visions relating to the trust 

[2] Subdivision 8 of section 857, ClvU Code, 
provides that an express trust may be created 
to receive the rents and profits of real prop- 
erty, and pay them to or apply them to the 
use of any person during the life of such 
person, or for any shorter term, and subdivi- 
sion 4 of the same section provides that such 
a trust may be created to receive the rents 
and profits of real property, and to accumu- 
late the same for the purposes and within 
the limits prescribed by title 2 of part 2, 
division 2, of the Civil Code. Sectlpn 724, 
Civil Code, contained In said title 2, permits 
provision for such an accumulation for the 
benefit of one or more minors then in being, 
terminating at the expiration of their minori- 
ty. We are of the opinion that these provi- 
sions fully authorize the trust attempted to 
be declared by the deed before us. The ques- 
tion in this connection is simply one of con- 
struction of such provisions, for, of course, 
learned counsel for appellant are correct in 
their statement that no trust In relation to 
real property is valid unless created or de- 
clared In writing. Section 852, Ov. Code. 
But we think that, fairly construed, the deed 
does declare these purposes. The require- 
ment that the trustee shall pay out of the 
net profits of said property or its proceeds in 
the event of sale all sums necessary for the 
proper education, maintenance, and support 
of the minor son during the period of bis 
minority. In other words, shall apply to the 
use of said minor so much of said net profits 
as is necessary for such purposes during 
his minority, is absolute and imperative, leav- 
ing no discretion whatever in the trustee 
other than one to determine what things are 
necessary or proper to accomplish the educa- 
tion, maintenance, and support commanded. 
This matter of discretion we will discuss 
later. It is sufilcleut for the moment to 
point out that as to such things as are de- 
termined by the trustee to be necessary for 
the proper education, maintenance, and sup- 
port of the minor the duty of the trustee to 
apply the net profits is absolute and impera- 
tive. As to any possible surplus of net 
profits remaining In the hands of the trustee 
after the application of such amounts as may 
be necessary for the purposes enumerated, it 
is true that she is not in terms directed "to 
accumulate" the same for the benefit of the 
minor. But such we think is fairly the effect 
of the provisions of the deed as to all 
amounts not so needed at any time during 
the minority of the beneficiary, for, of course, 
it was neither contemplated nor necessary to 
the validity of the trust to apply that it 
should be required that net profits to be de- 
voted to tUht purpose must be so applied im- 



mediately on coming Into' the bands of the 
trustee. They Vfere to be so applied as need- 
ed for the designated purposes, and In the 
meantime were to l>e retained by the trustee. 
But there might be net profits in excess of 
the amount so needed during the continuance 
of the trust: All of the net profits recelred 
by the trustee, whether so needed or not,, 
while remaining in her custody, constituted 
a part of the trust fund, both under well-set- 
tled principles of law and wlthhi the con- 
templation of the grantor, as is shown by 
her use of the words "trust fund hereby 
created" in the first provision as to the dis- 
cretion to be exercised by the truate& It 
was thereafter substantially provided that, 
upon the completion of the minority of the 
son, all of the trust property or trust fund 
"then in the hands of the trustee" shall be 
and become the property of such son. These 
provisions to our minds necessarily imply a 
direction to the trustee to hold for the minor 
all portions of the rents and profits not nec- 
essary to be applied to the designated pur- 
poses, in other words, to accumulate the 
same for his benefit until he arrives at the 
age of majority. We thus have as to any 
surplus of r»its and profits over the amounts 
to be applied to the use of the minor for 
education, etc., a sufiBcIent declaration of a 
trust for accumulation authorized tuf sab- 
division 4 of section 857, Civil Code. 

[3] The fact that the right of the minor to 
receive the real property and the accumu- 
lated income Is dependent upon the contin- 
gency of his attaining the age of majority, 
and that under the other provisions of the 
deed as to the devolution of the property 
upon the termination of the trust by his 
death before his majority, euch accumula- 
tions, if any, will become the property of 
others who are not minors, and who are per- 
sons in whose favor a direction to accumu- 
late would not be valid, we regard as im- 
material. As we have said, the attempted' 
trust was one solely for the benefit of the 
minor. The whole object thereof was to 
make proper provision for the support, main- 
tenance, and education of the minor and to 
Insure the keeping together for him during 
his minority of such of the property as was 
not required to be used for these purposes, 
so that it might go to him upon attaining the 
age of majority. The accumulation was di- 
rected solely for his benefit, and the same 
was to terminate immediately upon his death, 
if he died prior to attaining his majority. 
The fact that the amounts accumulated would 
go to others in the event of his death before 
majority was a thing entirely apart from and 
independent of any provision of the trust, 
and was a mere incident to the exercise by 
the trustor of the right given her by the law 
to transfer the property subject to the ex- 
ecution of the trust. 

14] It is earnestly urged that the attempted 
trust to apply rents and profits to the use of 
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the minor for hb education, support, and 
maintenance Is. void for the reason that It Is 
not Imperative, but merely discretionary — In 
other words, that the trustee is left with full 
discretion to determine whether any of the 
rents and profits shall be applied to any of 
such purposes, and, if any, how much. We 
hare already referred to this point, and have 
shown, we think, that such Is not a fair 
construction of the provisions of the deed. 
As we have said, the only discretion oonfldied 
to the trustee is to determine what things 
are necessary or proper to aocompUsh the 
education, maintenance, and support of the 
minor, and, of course, it is to be assumed 
that the trustee will exercise that discretion 
fairly and honestly, with a view to provide, 
80 f&r as the net profits will allow and war- 
xant, for such education, maintenance, and 
support as are reasonable and proper. The 
duty of the trustee to apply such rents and 
profits for such education, maintenance and 
support as may be found to be necessary Is, 
as we have said, absolute and Imperative. 
The language Involved In Estate of Sanford, 
136 Gal. 97, 68 Pac. 494, the case very strong- 
ly relied on by appellant, differed from that 
in the case at bar, and, as was pointed out 
in Estate of Relth, 144 Cal. 314, 77 Pac. M2, 
the trustees there were to receive the rents 
and profits and apply the same "to such ex- 
tent • * * as in their Judgment may be 
proper to and for the use and benefit" of 
certain children. This language was con- 
strued as leaving to the discretion of the 
trustees "what amount of the Income shall 
be applied" to the purposes designated, en- 
tirely regardless of the needs of the bene- 
ficiaries, or, as said by this court in Estate 
of Dunphy, 147 Cal. 95, 81 Pac. 315, through 
Mr. Justice McFarland, who wrote the opin- 
ion in the Sanford case, as leaving to the 
discretion of the trustees "what amount of 
the Income, If any, should be applied." As we 
have shown, no such construction can fairly 
be given to the language In the deed before 
us. The views expressed In Estate of Relth, 
supra, 144 Cal. 319, 320, 77 Pac. 942, in re- 
sponse to the claim made that the trust there 
involved was void for the reason that It left 
to the discretion of the trustee how much 
income shall be used for the support and 
education of the children, which was concur- 
red in by three of the four Justices concur- 
ring In the majority opinion In E^state of 
Sanford, supra, are applicable to the case at 
bar, and fully sustain the trust here hivolved 
In BO far as this objection Is concerned. 

It follows from what we have said that the 
attempted trust is valid, and that the deed 
of Mrs. Hornung was effective to convey all 
ot her interest in the property in suit. 

Tlie Judgment Is affirmed. 

We concur: SHAW, J. ; SLOSS, J. 
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METBB T. CITT ST. IMPROVEMENT CO. 

(S. P. 6,088.) 
(Supreme Court of California. Feb. 7, 1913. 

Rehearing Denied March 7, 1913.) 
i. Mechanics' Liens (| 118*)— Pxjblio Im- 

PBOVEMKNTS— LlKRB — STATUTOBT PboVI- 
BIORB. 

Tbe provision in Code dr. Pnie. i 11S7, 
added by amendment in 1897, requiring notice 
of completion of any work mentioned in sec- 
tion 1183, giving a lien for labor and materinis, 
does not apply to improvements under aectioa 
1191, giving a lien for street improvements, 
and the provision does not limit Oie time for 
tbe filing of a lien therefor. 

[Ed. Note. — For other cases, see Mechanics' 
tilens, Cent Dig. { 161; Dec. Dig. { 118.*] 

2. MiCHAHICS' lOKNS (| 132*)— PUBLIO IM- 

PBovEMENTs— Liens — Statutobt Pbovi- 

SI0N8— "Improvement." 

The provision in Code Civ. Proc. t 1187. 
that all claims of lien must be filed within 00 
days after tbe completion of the "building im- 

Srovement, or structure," applies to liens im- 
er section 1191, giving a lien for the grading 
of streets, or any improvement" In connection 
therewith; the word "improvement" in the 
' quoted phrase being used in its bro.idest scnsie 
to include any improvement for which a lien is 
given by the chapter entitled, "Liens of Me* 
chanica and Others upon Real Property." 

[Ed. Note.— For other cases, see Mecb.inics' 
Liens, Cent Dig. f{ 190, 192-207; Dec Dig. { 

For other definitions, see Words and Phrases, 
ToL 4, p. 3454.] 

3. Mechanics' Liens (J 260*)— Public Im- 
provements— Liens— Bnfobcement — Ac- 
tions. 

Code Civ. Proc { 1190, providing that no 
lien binds any property for more than 90 days 
after the filing thereof unless an action is be- 
gan within that time to enforce it, or where a 
credit is given then within 90 days after the 
expiratlpn of the credit, applies to all liens, in- 
cluding those for street improvements, and an 
action to enforce a lien must be brought with- 
in tbe statutory time. 

[Ed. Note.— For other cases, see Mechanics' 
Liens, Cent Dig. {{ 436, 408-468; Dec. Dig. ( 

Department 1. Ai9)eal from Superior 
Court, City and County of San Francisco; 
George A. Sturtevant, Judge. 

Action by Alice L. Meyer against the City 
Street Improvement Company. From a Judg- 
ment for plaintiff, and from an order denying 
a new trial, defendant appeals. Affirmed. 

Bishop, Hoefler, Cook A Harwood, of San 
Francisco, for appellant Stafford & Staf- 
ford, of San Fraudsco, for respondent 

SIIAW, 3. The action herein was in the 
ordinary form of a suit to quiet title An 
answer and cross-complaint was filed by the 
apiiellant, in which It set up that it had a 
lien on plaintlfTs lot by virtue of a contract 
for the Improvement of the st.-eet in front 
thereof, entered Into with plaintiff's grantor 
who owned the lot at the time of the con- 
tract The trial court held that the appel- 
lant bad no Hen and gave Judgment qu biting 
respondent's title, from which Judgment, and 
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from an order refusing a new trial, tbe pres- 
ent appeals are taken. 

The Improvement referred to consisted of 
paving and curbing tbe street in front of tb6 
lot It was completed on August 13, 1909, 
under a contract with Frederick P. Zwicker, 
made on June 17, 190S. At that time the 
lot belonged in equal shares to Frederick P. 
Zwicker and his wife, Helene M. F. Zwicker. 
On September 8, 1909, Frederick conveyed 
his interest to his wife, and on December 22, 
1909, she conveyed the entire lot to the plain- 
tiff. On January 5, 1910, the defendant filed 
in the recorder's office a claim of lien on 
said lot for the contract price of said im- 
provement, which claim was in the form pre- 
scribed for claims of Hens by section 1187 of 
the Code of Civil Procedure. The cross- 
complalnt to foreclose the alleged lien for 
this work was filed on July 27, 1910. Tike 
owners of the lot did not file any notice of 
the completion of the Improvement as pro- 
vided by section 1187, and no term of credit 
was given for payment of the amount due 
for said improvement 

It win be noted that, although the work 
was completed on August 13, 1909, the claim 
of Hen was not filed until January 5, 1910, 
and the cross-complaint to foreclose said Hen 
was not filed until July 27, 1910. The court 
below held that there was no lien for two 
reasons: First, because tbe defendant did 
not file the claim of lien within the time pre- 
scribed by section 1187 aforesaid; second, 
because an action to foreclose was not begun 
within the time limited by section 1190 of 
the Code of Civil Procedure, as it read prior 
to the amendment of 1911 thereto. Tbe de- 
fendant contends that under the provisions 
of the Code prior to said amendment of 1911, 
It was not necessary to file a claim of lien 
for improvements of a street in front of a 
lot, made at the request of the owner; also 
that, if such lien must be filed, the owner 
who does not file notice of completion under 
section 1187 Is forever estopped to show that 
the Hen was not filed in time; also, that sec- 
tion 1190 does not apply to liens for work 
done under the provisions of section 1191. 

The decision of these questions depends on 
the meaning and effect of the mechanic's lien 
law in force prior to the revision thereof by 
the Legislature of 1911. Stats. 1911, p. 
1313. Tbe sections involved in this case are 
so amended by that revision that an interpre- 
tation of the former sections would not de- 
termine the effect of the revised act. The 
Hen law has been amended so often and with 
apparently such slight consideration of the 
relation of one section to another and with 
ijuch free use of the same or similar expres- 
sions to refer to distinct things that a com- 
plete disaission of the various expressions 
Involved and of the decisions construing sim- 
ilar expressions in other sections would ex- 
tend this opinion to a length which we deem 
unnecessary, In view of the fact that, so far 
as the questions under consideration are con- 



cerned, the original act is pracMcany enper- 
seded by the revision. We therefore give 
only a brief statement of our conclusions as 
to the meaning and effect of the different 
sections as applied to the present case. 

[1] 1. Section 1191 gives a Hen to any per- 
son who, at the request of the owner of a lot 
in any Incorporated city or town, "grades, 
fills In, or otherwise Improves the same," or 
the street or sidewalk in front of such lot, 
or who "makes any Improvements In connec- 
tion therewith." It was not amended la 
1911. As originally enacted, section 1187 
provided only for the time of filing claims 
of lien and the form thereof. The provision 
requiring the filing of notices of completion 
was added by amendment in 1897. Instead 
of placing this provision at the ^d of tlie 
section, it was inserted as the opening para- 
graph, and the original provisions concerning 
claims of lien were made the second para- 
graph. The first paragraph requires a no- 
tice of completion to be filed by the owner in 
every case in which a lien may be filed un- 
der section 1183, but it is silent as to Hens 
under section 1191, and therefore in the case 
of improvements under the latter section a 
notice of completion Is not required. 

[2] The introductory part of the second 
paragraph of section 1187 allows to original 
contractors 60 days and to other persons 30 
days, after the filing of notice of completion, 
as the utmost limit of the time for filing 
claims of Hen upon any '"building, improve- 
ment, or structures." This cannot apply to 
Hens under section 1191, for, as we have 
seen, the owner need not file such notice of 
completion of work done under that section. 
The only provision of section 1187 that fixes 
the time for filing claims of lieu unuer sec- 
tion 1191 Is the proviso Immediately succeed- 
ing the clause prescribing the form of the 
claim. It is as follows: "Provided, however, 
that In any event all claims of Hen must be 
filed within ninety days after the completion 
of said building. Improvement, or structure, 
or the alteration, addition to, or repair 
thereof." 

We cannot believe that the Legislature in- 
tended to create a Hen for work upon a iot 
or upon the street in front of it, which should 
continue without limit, or at least for the 
full time of the period of limitation of the 
cause of action against the owner, without 
any provision for making it a matter of rec- 
ord, or for giving notice to the owner, or his 
successor. Yet this would be the result If the 
provisions of section 1187, requiring the filing 
of claims of Hen and fixing the time therefor, 
do not apply to Hens under section 1191. 
The act, as a whole, shows that its policy la 
to require a record notice of all Hens. It 
would not be good public policy to allow se- 
cret Hens of this character. It should not be 
so construed unless its language permits no 
other reasonable interpretation. The word 
"improvement" has a broad meaning. In Its 
ordinary use It Includes the work of grading 
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an abntting street, as WeU as btdldiiigfa, and 
the like, upon the lot Itself. While the In- 
tent to require Hens to be filed for work un- 
der section 1191 Is not clearly stated, yet we 
think the section {llalnly implies that such 
claims must be filed for all work mentioned 
In the section or included in Its terms. We 
therefore hold that the word "improvement" 
In the proviso was used in the broadest 
sense to include any and every improvement^ 
for which a Hen is given by the chapter, 
those under section 1191, as well as those un- 
der section 1183, and that the provisions pre- 
scribing the form of the statement and re- 
quiring that such statement be filed, apply to 
all such liens. 

In Warren v. Hopkins, 110 Cal. 506, 42 
Pac. 9S6, in construing section 1188, the court 
held that the word "improvement," as used 
In that section, refers only to the works and 
buildings mentioned In section 1183. But 
this narrow meaning of the word, as there 
used, is necessarily implied from the Con- 
text, especially the last clause, which speaks 
of the liens therein referred to as liens for 
Improvements "upon the land upon which the 
same are situated." This explains the case, 
and shows that it does not fix the meaning 
of the word In other sections with a different 
context Xhe decisions in Kreuzberger v. 
Wlngfleld, 96 Cal. 25T, 31 Pac. 109, and Ma- 
comber v. Bigelow, 126 Cal. 13, 58 Pac. 312, 
merely hold that the liens provided for by 
section 1191 are not governed- by the provi- 
sions of section 1183 relating to the form of 
the contract and mode of contracting. They 
are not otherwise important here. 

[8] 2. Section 1190 is as follows: "No lien 
provided for in this chapter binds any build- 
ing, mining claim, improvement, or structure 
for a longer period than ninety days after 
the same has been filed, unless proceedings 
be commenced In a proper court within that 
time to enforce the same; or, if a credit be 
given, then ninety days after the expiration 
of such credit ; but no lien continues in force 
for a longer time than two years from the 
time the work la completed, by any agree- 
ment to give credit" Here is an express 
declaration making the provision applicable 
to all liens provided for in the chapter. And 
at the close of the provision in regard to the 
effect of giving credit there is a reference to 
the time when "the work is completed," a 
phrase which refers as aptly to work junder 
section 1191 as to that done under section 
1183. The reasons already given as to the 
construction of section 1187 are pertinent 
Iiere. The word "improvement" was here 
again evidently used to Include any kind of 
improvement for which a lien is given by 
any section of the chapter, and it includes 
work done under section 1191. 

For these reasons, we hold that the claim 
of lieu of the defendant should have been 
filed at lenst within 00 days after the com- 
pletion of the work, and that the action 



should have been begun to enfbrce it (a croas- 
oomplaint in this Instance), within 90 days 
after the filing of such lien. This conclusion 
makes it unnecessary to consider the other 
points presented. The court below correctly 
refused to allow the defendant any relief. 
The judgment and order are affirmed. 

We concur: ANGELIjOTTI, J. ; SLOSS, J. 



In re EVANS et aL 
(Supreme Court of Utah. Jan. 30, 1913.) 

1. Champerty and Mainte:nanci! (§ 5*) — 
Contracts Between Attobnet and Client 
— "Champerty." 

An agreement between an attorney and 
client, whereby the attorney agrees to pay all 
costs in a case whicii he shall prosecute for a 
contingent fee, is champertous; but an agree- 
ment to proseoutfe a cause for a contingent fee 
and advance to the client the costs and expenses, 
under the promise of the client to repay the 
same, is not champertoug.i 

[Ed. Note. — For other cases, see Champerty 
and Maintenance, Cent Dig. Si 24-51: Dec. 
Dig. § 5* 

For other definitions, see Words and Phrases, 
vol. 2, pp. 1045-1050 ; vol. 8, pp. 7508, 7599.] 

2. Courts (J5 24*)— Jcbibdiction — Sdbjkot- 
Mattee— Consent. 

Where the court has no jurisdiction of the 
subject-matter, the parties may not, by stipula- 
tion, confer it. 

[1M. Note. — ^For other cases, see Courts, Cent 
IMg. i% 7«-78; Dec. Dig. $ 24.*] 

3. Contempt (J 34*)— Powee to Punish— 

iNirERENT POWEB. 

CoDTts of general and superior jurisdiction 
possess the inherent power to punish for con- 
tempt. 

[Ed. Note. — For other cases, see Contempt, 
Cent Dig. {§ 99, 101-104 ; Dec. Dig. { 34.*] 

4. Courts (§ 78*)— Rules— Poweb to Mask 
AND Enforce. 

Courts of general and superior jurisdiction 
have the inherent power to make, modify, and 
enforce rales for the regulation of the business 
before them. 

[Ed. Note.— For other cases, see Courts, Cent. 
Dig. §1 274, 276-281 ; Dec. Dig. f 78.*] 

5. Courts (S§ 1. 116*)— Recoed— Amendments 
—Power of Court. 

Courts of general and superior jurisdiction 
have inherent power to amend their record and 
proceedings, and to recall and control their 
process. 

[Ed. Note. — For other cases, see Courts. Cent 
Dig. «§ 1^, 6-0, 91-106, 369-373; Dee. Dig. §{ 
1, 116.*] 

6. Attorney and Client (| 36*) — Courts— 
Jurisdiction. 

Courts of general and superior jurisdiction 
have inherent power to control its officers, in- 
cluding attorneys as such, and to suspend, dis- 
bar, and reinstate attorneys. 

(Ed. Note. — l"'or other cases, see Attorney and 
Client Cent Dig. { 49; Dec. Dig. § 36.*] 

7. Courts (§ 1*) — Inherent Jurisdiction — 
Regulation. 

A court of general and superior jurisdiction 
may exercise its inherent powers and summary 



' Croco ▼. Oregon Short Line R. Co., 18 Utah, 311, 
54 Pac. »8B, 44 L. R. A. 285 ; Potter v. Ajai Mtn. 
Co., 19 UUh, 421, 57 Pac. 270; Id.. 22 Utah, 273, 61 
Pac. 999: Nelson v. Evans, 21 Utah, 202, 60 Pac. 6S7. 
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Jnrisdiotioh as (he necesaities of the case may 
require, within constitutional limits prescribed. 
[Eld. Note. — For other cases, see Courts. Cent. 
Dig. SI 1-4, 6-«, 91-106; Dec. Dig. { 1.*] 

& Atiobnkt and Cliert (S 61»)— DIsbab- 
KENT— Reinstatement — jurisdiction of 

COUET. 

A court of general and Superior jurisdiction 
permanently disbarring an attorney has power 
to entertain an application for reinstatement for 
any reason satisfactory to it. 

[Ed. Note.— For other cases, see Attorney and 
Client, Cent. Dig. § 84 ; Dec Dig. § ei.»] 

9. Attobnet and Cuent (§ 61*) — ^Disbab- 
UENT — Reinstatement— Statotobt Reou- 

liAHONS. 

The general procedare in the Code for 
new trial or rehearing does not apply to an ap- 
plication by a disbarred attorney for reinstate- 
ment. 

[Ed. Note.— For other cases, see Attorney and 
Client, Cent Dig. | 84 ; Dec. Dig. { 61.»] 

10. ArroBNET AND Client (S 61*)— Disbab- 

KENT— KEINSTATEMENT. _ 

An application by a disbarred attorney for 
reinstatement is not restricted to a procedure in 
the nature of a bill of review or other equity 
or common-law rules, since neither the original 
nor the appellate power of the court in respect 
to its statutory or common-law or equity juris- 
diction is exclusively invoked. 

[EM. Note. — For other cases, see Attorney and 
CUent, Cent. Dig. | 84 ; Dec. Dig. S 61-*] 

11. Attobnbt and Client (5 36*)- Regula- 
tion OE ArroBNKT8 — JUEISDICTION OF 
COUBTS. 

The summary jurisdiction of a court of 
general and superior jurisdiction over attorneys 
is inherent, continuing, and plenary, and exists 
independently of statute or rules or equity, and 
must be exercised as the necessity of the case 
requires to protect and maintain the integrity 
of the court, and to rebuke interference with 
the conduct of its business, and to control its 
officers, including attorneys. 

[E}d. Note.— For other cases, see Attorney and 
Client, Cent Dig. { 49; Dec. Dig. { 36.*) 

12. Judouent (S 553*)- Res Judicata— Sum- 
icabt jubisdiction, 

The doctrine of res judicata may apply to 
any adjudication, resulting from the exercise of 
a summary jurisdiction. 

[E}d. Note.— For other cases, see Judgment, 
Cent Dig. S 998; Dec. Dig. § 553. •] 

13. Judgment (§ 540*) — "Res Judicata" — 
Jurisdiction. 

The principle of "res judicata" relates to 
matters in defense which, to be availing, must 
be pleaded or presented in defense, and not to 
jurisdiction, and is largely based on the maxim 
that no one ought to be twice vexed for one 
and the same cause. 

[Ed. Note. — For other cases, see Judgment, 
Cent. Dig. § 1079 ; Dec. Dig. i 540.* 

For other definitions, see Words and Phrases, 
voL T, pp. 612t>-ei:{0; vol. 8, pp. 7780, 7787.] 

14. Judgment (8 7ao*)— Res Judicata— Ques- 
tions Concluded. 

A question actually and directly in issue 
in a former suit, and judicially passed on and 
determined by a court of competent jurisdiction, 
is conohisively settled between the parties or 
their privies, and cannot be again relitigated 
by them on the same or a diilerent cause of, 
action. 

[Ed. Note. — For other cases, see .Tudgmeot, 
Cent. Dig. § l:i.51; Dec. Dig. S 720.*] 

16. EsTorPEL (S 110*)— Presumptions. 

Every presumption is against estoppels un- 
til the ri^ht to apply them nffiriuatively appears 



iwlth csrtalntr'by t&e right fecoid; and among 
the essentials of the doctrine of estoppel an 
parties, the actor and reus. 

[Ed. Note.— For other cases, see ESstcwpel, 
Cent Dig. § 306; Dec. D^. § 116.*] 

16. Estoppel (§ 110*)—Waiveb— Pleading. 
A party may waive matters giving rise to 

the right to apply the doctrine of estoppel ; and 
be cannot be heard to invoke it, unless he pleads 
it in defense. 

[Ed. Note.— For other cases, see BstoppeL 
rf^ent Dig. § 300; Dec. Dig. { 110.*] 

17. Attorney and Client (§ 49*)- Pboceed- 
INGS FOB Disbarment— Parties. 

The parties to proceedings to disbar an at- 
torney are the attorney and the court; for the 
proceeding involves matters wholly between the 
court and the attorney. 

[Ed. Note.— For other cases, see Attorney and 
Client, Cent Dig. g$ 48, 06; Dec. Dig. § 49.*J 

18. Judgment (J 577*)— Res Judicata— Ap- 
plicability OF Doctrine. 

The doctrine of res judicata is inapplicable 
where the judgment relied on is of no force or 
effect 

[Ed. Note.— For other cases, see Judgment, 
Cent Dig. i 1007 ; Dec. Dig. | 677.*J 

19. JuDQMUNT (j 677*) — Res Judicata — 
Validity of judgment. 

A judgment disbarring an attorney, which 
is founded on matters not presented by the in- 
formation, or founded on insulficient findings, 
or on errors of law apparent on the face of the 
record, cannot be relied on as res judicata, but 
Uiay be vacated or modified. 

[Ed. Note. — For other cases, see Judgment 
Cent Dig. i 1007; Dec. Dig. i 577.*] 

20. Pleading (§ 1*)— Issues— Jubiboiction. 
Pleadings are the judicial means of invest- 
ing a court with jurisdiction of the subject- 
matter; and the court can judicially consider 
only what is presented thereby. 

[Ed. Note. — For other cases, see Pleading 
Cent Dig. $§ 1, 2; JDec. Dig. S 1.*] 

21. Judgment (|g 18, 246*) — Pueadinos — 

Validity. 

A judgment not supported by sufficient 
pleadings, or which is beyond the pleadings and 
the findings, is void. 

[Ed. Note. — l<\>r other cases, see Jadgment, 
Cent Dig. $1 34^7, 434; Dec. Dig. H IS, 
248.*] 

22. Judgment (g 485*) — Validity- Ebbobs 
Apparent on the Face or the Record. 

A judgment is void for errors of law appar- 
ent on the face of the record, such as showing 
the judgment or the methods by which it was 
obtained to be at variance with the practice o£ 
the court, or contrary to fundamental principles 
of law. 

[Ed. Note. — For other cases, see Judgment 
Cent. Dig. § 919; Dec. Dig. g 485.*] 

33. Judgment (g 485*) — Validity — Errors 
Apparent on tiib Face of the Recobd. 
A fact apparent from the mandatory rec- 
ord, which shows that fundamental law was 
disregarded in the establishment of a judgment, 
renders it void for all purposes, and subjects it 
to direct and collateral attack ; and the court, 
on its own motion, may notice the defect 

[Ed. Note. — For other cases, see Judgment 
Cent. Dig. § 919; Dec. Dig. g 4So.*] 

24. Attorney and Client (g 56*)— Disbabt 
MENT—JuDGMnNT— Validity. 

An information to disbar attorneys charged 
them with entering into a champertous con- 
tract The referee did not find that the contract 
was chami)ertous, and the court approved the 
findings as supported by the evidence, and made 
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Additional flndlnn huti m fhe reeord of • 
civil action againat the attorneja. In which the 
complaint itlleged that the contract was cham- 
p^rtons, and in which the attorners interposed a 
■demarrer; and such additional finding waa at 
Tariance, not only with the findings of the ref- 
eree, but also inconsistent with other additional 
findings of the court disclosing facta showing 
that the contract was apt champertous. Held, 
that a judgment of disbarment waa void. 

[Ed. Note. — For other cases, see Attorney and 
<JUent, Gent Dig. i| 76, 79; Dec. Dig. | 6«.*J 

25. AnoitKET AND Client (i 64*)— DiIbbab- 

MXNT— I NFOBM A.TION— I SSUE8. 

An information to disbar attorneys charged 
them with entering into a cbampertona contract 
to prosecute an action for a contingent fe«, and 
to pay the costs of the litigation. The record 
'Of a civil action against the attorneys was at- 
tached to the information. The record disclosed 
a contract, alleging that the attorneys agreed to 
pay the costs of the litigation, and a demurrer 
thereto, and a judgment sustaining the demur- 
rer. The attorneys dented the allegations of 
the information. Held, that the record of the 
«au8e attached to the Information waa not a 
part thereof, within the statute requiring the 
information to specifically state the matters 
«barged; and the action of the court in assum- 
ing the truth of the allegations of the complaint 
attached was erroneous, in view of specific evi- 
dence that the attorneys did not agree to pay 
the coats. 

[Bd. Note.— For other eases, see Attorney and 
Oient, Cent Dig. | 73; Dec. Kg. | 64t*] 

26. ATTOBNXr AND Clicnt (i 66*)— DlBBAft- 
KKNT— GbOUROB— EVIDENCX. 

Attorneys employed to prosecute an action 
for negligent death for a contingent fee were 
proceeded against in disbarment proceedings, on 
the ground that the contract was champertous 
as binding them to pay the costs of the litiga- 
tion. The^ successTully prosecuted the action 
for the widow and children of decedent, and 
tnXlj discharged their obligations to them. 
Held, that a finding that the attorneys violated 
their duty to the widow and children waa un- 
authorized; and a judgment didiarring them, 
unless they paid to the widow and children a 
apecified sum within a specified time, discloaed 
error on its face, and waa subject to direct or 
collateral attack, and could be vacated by the 
conrt, on the application of the attorneys. 

fEd. Note.— For other cases, see Attorney and 
CUent, Cent Dig. || 76t 79; D«c. Dig. i 56.*] 

27. Etidkncb a 43*)— JuDKiAi. NoncK— Bxo- 

OBD. 

The coart, in prooeedinga to disbar an at- 
torney for making a champertous contract with 
a client to prosecute an action for a contingent 
fee, and to pay tl>e costs of the litigation, may 
not take judicial notice of the record of a cause 
prosecuted by the attorney for another client, 
and aasume that he had mnde a similar contract 
with such other client, merely because on the 
trial of the cause the adverse party requeated 
the trial conrt to charge that there could be no 
recovery because of the champertous contract, 
and the refusal to ao charge waa approved by 
the coart on appeaL 

[Ed. Note.— For other eaaea, aee Bridenca, 
Cent. Dig. H 8^-65; Dec. Dig. J 43.*] 

28. ATToanrr and Cuxm Q 6S*>— Dibbab- 

XKNT— ISStJKB. 

Where an attorney, in proceedings to dia- 
twr him, is diarged in the information with a 
apecific offenae or offenses, It ia not permissible 
to show other aimilar offenaea, except to jtrove 
knowledge. 

(Ed. Note.— For other cases, >ee Attorney and 
Client, Cent Dig. H 74, 75; Dec. Dig. | 53.*] 



291. JimeifBir* (| 248*)— Tauditt— la 

FiNDINOB. 

Fiodlnga made without the iasue and by 
methods at variance with the practice of the 
^court do not support a Judgment 

[ESd. Note. — For other caaea, aee Jndgmenti 
Cent Dig. | 434 ; Dec. Dig. | 248.*] 

30. Ghaupebtt and Maintknancb (i 6*>— 

GONTBACTB— ATTOBRKr AND CLIENT. 

A contract between an attorney, who had 
contracted to prosecute an action for a con- 
tingent fee of 50 per cent, of the recovery, and 
a third person, not a lawyer, to the effect that 
,the latter should receive a third of the half of 
the recovery in consideration of his furnishing 
witnesses necessary to prosecute the cause, ia 
not, in itself, champertous. 

[ESd. Note.— For other cases, aee Champerty 
and Maintenanceu Cent Dig. U 24-61; Dee. 
Dig. i 5.*) 

31. Attobnbt and Client (( 62*)— Disbab- 

KENT — PrOCEEDINOS — IB8DE8. 

The court, in disbarment proceedinga un- 
der Rev. St 1898, SI 120-124, 130, providing 
for the removal of attorneys for specified mis- 
conduct, and for proceedings on information 
for such removal, is called on to try only the 
matter charged in the information. 

[Ed. Note.— For other caaea. see Attorney and 
Client, Cent Dig. M 69, 70; Dec Dig. { b2.*] 

32. Attobnet and Client (i 66*)— Disbab- 
MENT — Judombrt—Vauditt— ''Das Pbo- 
OEss or Law." 

The court adjudging, in proceedinga to dia- 
bar an attorney, that the attorney was guilty 
of a crime not charged In the information, and 
without giving the attorney an opportunity to 
be heard, acted without jurisdiction, nnder (he 
rule that judicial proceedings imply an accusa- 
tion, a hearing before an impartial tribunal, 
and a judgment (citing S Words and Phraaea, 
pp. 2244, 2245). 

[Ed. Note.— For other eases, see Attorney and 
Client, Cent Dig. H 76> 79; Dec. Dig. { 5&* 

For other definitiona, aee Words and Phraaea, 
VOL 8, p. 7644.] 

33. JtJDaifENT (I 470*>— Action job Neoli- 
QENT Death— DiSTBiBtmoN of Pboceeds— 
Validitt. 

A judgment of the district court, distribut- 
ing the sum recovered therein for negligent 
death, ia presumptively regular and proper, in 
the absence of any showing to the contrary. 

[Ed. Note. — For other cases, see JudsmenL 
Cent Dig. t 807; Dec. Dig. i 4(70. 'J 

34. EirEctrroBS and ADminibtbatobs ({ 816*) 
— Decree of Distribution — Validitt. 

A decree of distribution in probate proceed- 
ings, made after due notice by a court having 
jurisdiction of the subject-matter, is conclusive 
as to the fund, items, and matters covered by 
and properly included therein until set aside or 
modified by the court, or until reveraed on ap- 
peal. 

[Ed. Note.— For other casea, see Bxecntora 
and Administrators, Cent Dig. |{ 928-031; 
Dec. Dig. i 315.*] 

35. Attobnet and Clibnt (| 44*)— Aottoit 
FOB Neolioent Death — Distbibdtion or 
PB0CEED8— Duty to Client. 

A firm of attorneys was regularly employed 
to prosecute an action for negligent dealb, for 
the benefit of the widow and children of dece- 
dent, for a contingent fee of 50 per cent, of the 
recovery. An action instituted in the district 
court was prosecuted to judgment, and the 
court distributed the proceeds between the 
widow and children and the attorneys, giving 
the attorneys one-half and the widow and diil- 
dren one-half. There was nothing to show that 
the attorneys took any advantage of the widow 
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and children indudDe the making of the order 
of distribution. Held, that the attorneys were 
not cuilty of appropriating to their own use 
money belonging to the widow and children. 

[Ed. Note. — For other caaes, see Attorney and 
Client, Cent. IMg. |i 55, 56, 62; Dec. Dig. i 
44.*] 

86. Chaitpertt and Maintenance (S 5*)— 
Contracts— Attobnet and Client. 

Where attorneys, solicited by the brother 
of a decedent to prosecute an action for negli- 
gent death in favor of the widow and children of 
decedent, contracted with the brother, represent- 
ing the widow and children, to i)rosecate tb« 
action for a contingent fee, but without agree- 
ing to pay the costs, and thereafter the brother 
was appointed administrator of decedent, and 
an action was prosecuted to judgment in hi« 
name, the contract was not champertous. 

[Ed. Note. — For other cases, see Champerty 
and Maintenance, Cent Dig. §| 24-51; Dec. 
Dig. J 5.*] 

37. Champeett and Maintenance (8 6*)— 

CONTBACTS— ATTOBNEY AND CLIENT. 

A contract between attorneys, agreeing to 
prosecute an action for neRligent death for a 
contingent fee, and a brother of decedent, an 
attorney, for a division of the contingent fee, in 
consideration of the brother rendering services 
in the prosecution of the action, is not champer- 
tous. 

[Ed. Note. — For other cases, see Champerty 
and Maintenance, Cent. Dig. {{ 24-51; Dec. 
Dig. S 5.*] 

88. Champbbtt AND Maintenance (J 1*) — 

Contbacts. 

Champerty is a species of maintenance or 
a bargain witli plaintiff to divide property sued 
for, if they prevail at law ; whereupon the 
champertor is to carry on the suit at h!6 own 
expense (quoting 2 Words and I'brases, 104T). 

(Ed. Note. — For other cases, see Champerty 
and Maintenance, Cent Dig. §| 1, 3, 10; Dec. 
Dig. § l.»] 

39. Attorney and Client (§ 151*)— Contbact 
OF Employment— Validity. 

Where a contract by attorneys to prosecute 
an action for negligent death for the benefit 
of the widow and children of decedent was valid 
under the circumstances, a contract between 
the attorneys and a brother of decedent, who 
was also an attorney, for a division between 
them of the contingent' fee, in consideration^ of 
the brother rendering services in the prosecution 
of the action, was not prejudicial to the inter- 
ests of the widow and children, and was not 
invalid. 

[Ed Note. — For other cases, see Attorney and 
Client, Cent Dig. H 312, 313; Dec. Dig. S 
151.*] 

40. Attorney and Client (J 44*)— Disbab- 
ment— Grounds. 

A firm of attorneys, on solicitation, con- 
tracted to prosecute an action for negligent 
death for the 'benefit of decedeijt's widow and 
children. Pending action for the death, the at- 
torney for defendant made a settlement with 
the widow without the lcnowle<lKe of her attor- 
neys, who procured the setting aside of the set- 
tlement, and who thereafter prosecuted the ac- 
tion to judgment in a sum greatly in excess of 
the sum received under the settlement. HfM, 
that the attorneys of the widow, though guilty 
of a technical infraction of the law, were not 
guilty of a wrong justifying disbarment. 

[Ed. Note. — For other cases, see Attorney and 
Client, Cent Dig. |$ 65, 50, 62; I>ec. Dig. i 
44.*] 

Petition by David Evans and Lindsay R. 
Rogers for a rehearing and a review and re- 



examination of the record and judgment In 
proceedings for their disbarment. Judgment 
of disbarment vacated. 

For former judgment, see 22 Utah, 366, 62 
Pac. 913, 63 L. R. A. 952, 83 Am. St Rep. 
794. 

Ogden HUes and C. O. Dey, both of Salt 
Lake City, for petitioners. Waldemar Van 
Cott and E. B. Crltchlow, both of Salt Lake 
City, amlci curl«. 

STRAUP, J. In May, 1900, an Informa- 
tion or accusation was filed in this court to 
disbar David B>rans and L. B. Bogers, mem- 
bers of the bar of this court, who thereto- 
fore were copartners in the practice of the 
law at Ogden, Utah. The matter was refer- 
red to a master or referee, who took the tes- 
timony and reported findings which exonerat- 
ed Evans and Rogers of the charge. After 
a submission of the cause on the findings 
and the record, the court made additional 
findings, upon which, and the conclusions 
stated upon them, Evans and Rogers were 
adjudged guilty and deprived of the right 
to practice in any of the courts of this state 
until they paid Into court the sum of |1,793 
for the use and benefit of one Mrs. Nellie 
Nelson and her minor children, the costs of 
the proceedings, $175 referee's fee, and a 
stenographer's fee of $54. It was further 
adjudged that, upon their failure to pay sudi 
sums within 60 days, they be permanently 
disbarred and their names stricken from the 
roll of attorneys. The case, In re Evans & 
Rogers, is reported in 22 Utah, 366, 62 Pac. 
913, 53 L. B. A. 952, 83 Am. St Bep. 794, 
where the findings of the referee, the addi- 
tional findings of the court, and its opinion 
and the judgment are set forth. Upon the 
filing of the decision Evans and Bogers com- 
plied with the order by i>aying ttie moneys as 
directed, and there the matter was at rest 
until in April, 1912, wh&a they filed a veri- 
fied petition in this court for a rehearing 
and a review and re-examlnation of the rec- 
ord and the Judgment The Attorney Gen- 
eral, and counsel theretofore appointed in 
the former proceedings as friends of the 
court and to conduct the prosecution, by- 
written stipulation, consented that the peti- 
tion, if the court were so advised, be enter- 
tained. Such counsel were thereupon reap- 
pointed by us as friends of the court. Up- 
on their request that they be relieved from 
further participation in the matter, we ap- 
pointed other counsel for such purpose, who 
consented to act, and who have rendered us 
much assistance. 

The petition sets forth the former pro- 
ceedings, the findings of tlie referee, the ad- 
ditional findings of the court, portions of its 
opinion, and the judgment. It is further 
averred that there are manifest errors ap- 
parent on the face of the record and judg- 
ment, in the particulars that the additional 
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'findings made hy the coart are Inconsistent 
with each other; that material portions of 
each findings, as appears on the face of them, 
are based, not on the evidence, hot upon 
misapplied legal fictions, and were made by 
a resort to methods at variance with the 
forms and practice of the court and contrary 
to law, and that they do not support the 
Judgment; that uiwn the face of the find- 
ings the petitioners were not guilty of the 
charge; that the court adjudged them guilty 
of matters not within the issues, and upon 
which they had not had their day in court; 
and that the petitioners, since the rendition 
of the Judgment, removed to the state of 
California, where Evans resumed the prac- 
tice of the law, and where Rogers intends to 
do so, and that the Judgment and the opin- 
ion, as they now stand. Impeach and preju- 
dice, and win continue to Impeach and prej- 
udice, their good name and their social and 
professional standing, and hinder and em- 
barrass, and will continue to hinder and em- 
barrass, them in obtaining business and em- 
ployment, especially in California and else- 
where, where the circumstances of the con- 
troversy are not itnown as they are in Utah. 
For these reasons the petitioners pray for 
a rehearing and re-examlnotion of the rec- 
ord, and for an annulment or a modification 
of the Judgment. 

At the threshold counsel amlci curise ad- 
vise us that. In their opinion, we are with- 
out Jurisdiction or power to now review the 
record, or to set aside or modify the Judg- 
ment ; for, while the proceedings resulting In 
the Judgment complained of were special and 
summary, nevertheless, the Judgment is res 
adjudlcata of the whole issue, and cannot be 
Inquired into, except on a motion for new 
trial or rehearing as by law provided for re- 
bearing of causes, or for legal reasons for 
maintaining a bill in the nature of a review, 
which, as they advise us, are not sufficiently 
made to appear. Our attention, therefore. 
Is called to the statute permitting the filing 
of petitions for a rehearing of causes deter- 
mined by us on appeal, our rules requiring 
such a petition to be filed within 20 days aft- 
er the filing of the opinion, and to the fail- 
ure of the petitioners thereunder to invoke 
the action of the court, as they, within such 
time, might have done, and upon these con- 
siderations are we advised that they should 
not now be heard to complain and be per- 
mitted to invoke such action more than 11 
years after the rendition of the Judgment. 
We are further advised that If the petition 
be regarded as in the nature of a bill of re- 
view, and as designed to invoke In the broad- 
est and most comprehensive manner all the 
powers possessed by us to correct error, 
nevertheless, since It is not grounded on 
newly discovered matter arising since the 
Judgment, nor upon fraud, but on error, not 
of law appearing on the face of the record, 
bat of fact and alleged errors resulting from 



a misconception or misapplication of the evi- 
dence, or conclusions deduced therefrom, the 
petition cannot be entertained on that theory. 

On the other hand. It is contended by 
counsel for petitioners that the petition in- 
vokes the summary Jurisdiction of the court, 
and not its original or appellate Jurisdiction 
in respect of either its common-law or equity 
Jurisdiction, and therefore the general rules 
of criminal and civil procedure prescribed by 
the Code do not apply, and that such sum- 
mary Jurisdiction over its officers is Inherent 
In the court and exists of necessity; tlJat 
the exercise of such a Jurisdiction is wholly 
different from that of the ordinary common- 
law and equity Jurisdiction, and, in the ab- 
sence of direct legislative enactments or con- 
stitutional provisions, such summary Juris- 
diction may t>6 exercised and such procedure 
adopted and such remedies applied as, of 
necessity, may be required to protect the in- 
tegrity and dignity of the court and its offi- 
cers In respect of matters wholly between 
the court and them; and that within such 
limitations the power of the court is com- 
plete, continuing, and plenary. Counsel for 
petitioners further contend that, though the 
petition be regarded as in the nature of a 
bill of review, yet, as alleged In the petition, 
there are manifest errors of law appearing 
on the face of the record for which not only 
such a bin will lie, but which also render 
the Judgment a nullity, and subject to both 
direct and collateral attack. 

Before passing to a consideration of these 
divergent views. It may be well first to 
notice, as have counsel, the nature and sub- 
stance of the accusation and the admitted 
transactions as disclosed by the record out 
of which it arose, the findings of the referee, 
and the additional findings of the court upon 
which the Judgment was 'based. In 1892 
Charles A. Nelson, then a resident of Ne- 
vada, while transporting and accompanying 
live stock on a train of the Southern Pacific 
Railway Company, was, near Truckee, Cal., 
knocked oft the train in a snowshed and kill- 
ed. He left surviving him a widow and two 
minor children, also then residing In Nevada. 
Shortly thereafter they moved to Oakland, 
CaL One of the deceased's brothers, Al- 
fred H. Nelson, was a lawyer practicing bis 
profession at Ogden,ntah. Another brother, 
Thomas Nelson, resided in Nevada. The 
widow communicated with Alfred, and em- 
ployed him to inquire into the circumstances 
attendant upon the accident, and authorized 
blm to employ such other counsel, and on 
such terms, as he thought proper to protect 
her Interests, and to prosecute an action 
against the railway company for damages. 
Alfred consulted the petitioners, Evans & 
Ilogers, a firm of lawyers of long experience 
and In active practice at Ogden, especial- 
ly In the trial of causes. Upon such consul- 
tation, and upon the conclusion reached that 
a meritorious cause of action existed against 
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the eompftny and In faTor of the widow and 
minor children, Alfred, In vlrtne «f hie au- 
thority from the widow, employed Evans & 
Rosen to assist him In the prosecution of 
such an action. The terms of the employ- 
ment, as to attorney's fees, were a contingent 
fee of 60 per cent of whatever amount 
might be recovered in the action, of which 
Evans ft Rogers were to receive two>thlrds 
and Alfred one-third; but; as Alfred was 
not an experienced lawyer in the trial of 
causes, It was agreed that his share of the 
labor in the litigation should mainly be to 
procure the attendance of witnesses, some of 
whom were beyond the Jurisdiction of the 
court, or to obtain their depositions. It was 
also decided to commence the suit in the 
Utah courts at Ogden. As Mrs. Nelson re- 
sided In Oakland, and for convenience In the 
conduct of the business, Alfred was appoint- 
ed administrator of the estate of the deceas- 
ed by the probate court at Ogden. There- 
after the suit, in the name of the admin- 
istrator against the railway company, was 
commenced in the district court at Ogden. 
The litigation which ensued was long and 
latrarious. The case was tried Ave times in 
the district court, and was heard three times 
on appeal in the Supreme Ck>urt. Finally a 
judgment was recovered against the com- 
pany in the sum of |10,000, which, when 
paid, with interest, amounted to $10,760. In 
December, 1803, and before the first trial 
of the cause, Alfred Nelson left Utah, and 
did not thereafter assist In the litigation. 
Before leaving, he desired to assign his in<- 
terest in the contingent fee to his brother, 
Thomas Nelson, partly to secure Thomas for 
advances or loans of money which he had 
made to Alfred, and partly for the benetlt 
of Alfred, who was financially Involved, and 
over whose Interest Thomas was fearful Al- 
fred's creditors might make trouble. Such 
•n assignment was made and submitted to 
Evans & Rogers In the presence of both 
Alfred and Thomas. Evans & Rogers at 
first declined to recognize Thomas in the 
transaction, mainly for the stated reason 
that be was not a lawyer, and because of 
the understanding that Alfred, who was a 
lawyer, was expected, as such, to render 
some assistance In the case. Upon the solici- 
tation of both Alfred and Thomas that 
Thomas be In some manner recoErnized, the 
conclusion was finally reached to do so ; but. 
Instead of the proposed assignment, it was 
thought advisable to make a direct contract 
between Evans & Rogers and Tbomas Xel- 
son. Thereupon a written contract, which Is 
referred to as "Exhibit A," was entered Into 
between Evans & Rogers and Thomas Nel- 
son, as follows: "Ogden, Utah, Dec 2, 1893. 
We, the undersigned, agree to give Thomas 
Nelson one-third of one-half of any amounts 
which may be collected, whether on com- 
promise or otherwise, In the case of Alfred 
H. Nelson, as administrator of the estate of 



Gharlea A. Ndaon, decwsed, t. Soatbeoi 
Pacific Ry. Co., in consideration of said 
Thomas Nelson furnishing witnesses neces- 
sary to prosecute said case. Evans & Rog- 
ers." 

The dispute between E^rans St Rogers and 
Thomas Nelson, which subsequently, and aft- 
er the Judgment against the railway company 
had been paid, arose over and grew out wf 
this contract, is what gave rise to the pro- 
ceedings of disbarment resulting in the Judg- 
ment of which the petitioners now complain. 
When the Judgment against the railway com- 
pany was paid, one half thereof, or $^!380, 
was distributed by the probate court, and 
was paid to the widow and her minor chil- 
dren. The other half was retained by Evans 
& Rogers. Thomas Nelson, who was a wit- 
ness In the case, was paid his witness' fees 
and all his expenses and disbursements. In 
addition to that, he thereafter, and in ac- 
cordance with the terms of Exhibit A, also 
demanded of E}vans & Rogers one-third of 
one-half of the amount recovered. They de- 
clined to pay him any part thereof, for the 
stated reason that he had not performed his 
part of the contract, and had not procured 
the attendance of witnesses, or obtained their 
depositions, as by bis contract he had agreed ; 
and that upon his failure and refusal so to 
do, on their demand, they themselves, in or- 
der to procure the attendance of necessary 
witnesses and to take necessary depositions, 
advanced such costs and expenses at the re- 
quest of the widow, and upon an agreement 
with her that she should repay them, re- 
gardless of the outcome of the litigation, all 
of which were subsequently repaid to them 
by her. Thomas Nelson, of course, claimed 
that he had performed, and therefore de- 
manded one-third of one-half of the recovery. 
Upon the refusal of Evans ft Rogers to pay 
it, Thomas NelSon sought an attorney who 
had represented other railway companies in 
numerous suits prosecuted by Evans ft Rog- 
ers and defended by him, and between whom 
and Evans & Rogers a strained and unfriend- 
ly relation then existed growing out of ruCh 
litigations. Thomas Nelson submitted to him 
a copy of the contract, Exhibit A, and re- 
quested him to bring suit against Evans & 
Rogers for a recovery. The attorney ad- 
vised him that,' In his opinion, the contract 
was champertous, and for that reason no 
recovery could be had. Thomas neverthe- 
less Insisted that the suit be commenced, and 
upon such direction one was commenced by 
him against I!vans ft Rogers. The action 
was bottomed on the contract. Exhibit A, 
Nelson's compliance with and Evans ft Rog- 
ers' breach of it But in the complaint it 
was also alleged, by way of Inducement, as 
testified to in the disbarment proceedings by 
Nelson's attorney, that Evans ft Rogers had 
entered into an agreement with Alfred R 
Nelson, the administrator, by the terms of 
which the administrator had agreed to p&y 
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and they to Accept one-half of wta&tever amu 
might be recovered against the railway com- 
pany, In consideration of Berrlces to be ren- 
dered by them In the litigation and their 
paying and discharging "all taxable coetB 
Incarred and the costs Incident to procuring 
the attendance of witnesses and all other 
costs that might be Incarred In the prosecu- 
tion of the cause" ; and then It was alleged 
that thereafter Evans & Rogers entered Into 
a contract with him (Thomas Nelson), as 
evidenced by Bshlblt A; that he had per- 
formed all the conditions thereof on his part 
to be performed; and that Evans & Rogers 
wrongfully refused, on his demand, to pay 
him one-third of one-half of the amount re- 
covered. 

When Thomas Nelson's salt was com- 
menced, Evans and Rogers had dissolved part- 
nership. Upon the service of summons on 
Evans he handed the copy to a Mr. Horn, an 
attorney at Ogden, and who had theretofore 
been in the employ of Evans & Rogers cover- 
ing a portion of the tUne of the litigation 
against the railway company, and requested 
blm to "look after it" lAter Evans inform- 
ed Rogers what he had done in that regard. 
Horn, without consulting either Evans or 
B<^;er8, Interposed In their behalf a general 
demurrer to the complaint fi>r want of facts. 
In no other way was the queetlon of cham- 
perty or illegality of the contract, as alleged 
in the complain!^ pleaded or raised, except, 
on the hearing of the demurrer in the ab- 
soice of Evans and Rogers, Horn, in sup- 
port of it, urged that the complaint alleged 
a champertous contract, and for that reason 
no recovery could be had. Nelson's attorney 
did not seriously dispute the legal conclusion. 
The demurrer was sustained, and the action 
dismissed. Rogers, believing that the de- 
murrer was a ''time server," as also did 
Evans, and learning the reason for which 
the demurrer had been sustained, sought Nel- 
son's attorney, stated to him that he did not 
desire to make any defense of champerty, 
offered to consent that the demurrer be with- 
drawn, the case reinstated, and asked that 
he be permitted to answer on the merits, and 
later proposed a written stipulation to that 
effect As testified to by Nelson himself, 
the offer was communicated to him, but was 
declined on his attorney's advice that "it 
would not amount to anything," as the lower 
court would likely take the same view of 
the matter as before, and would not permit 
a recovery because of the character of the 
contract; and therefore he (Nelson) "pro- 
ceeded with it to the Supreme Court to show 
np" Evans and Rogers and "to place them on 
record." Evans, learning of the offer, also 
expressed a desire to Join In the stipulation, 
but was told by Rogers that it would not 
be accepted. A speedy appeal by Nelson was 
prosecuted to the Supreme Court His coun- 
sel, in his brief, after referring to the al- 
iestttioat ot the complaint and to the de- 



murrer,- «nlHnltted Out case wUh 4he obserra- 
tion: "The demurrer is general. It is sub- 
mitted that the complaint states a cause of 
action, unless there is an Illegality in the 
contract Itself. There is no presumption that 
such is the case, and there is no presumption, 
certainly, that the defendants rely upon such 
defense." Horn, at Rogers' request, with- 
drew his abearance for him In the Supreme 
Court, but after he had filed a brief on be- 
half of both Evans and Rogers, In which all 
that he said was that the complaint "does 
not state facts sufficient to constitute a cause 
of action," and cited cases, including the 
case of Croco t. O. S. I* R, Co., 18 Utah, 311, 
54 Pac. 985, 44 L. R. A. 285, relating to 
champertous and illegal contracts. The Judg- 
ment of the court below was affirmed. The 
case Is reported In Nelson v. Evans & Rogers, 
21 Utah, 202, 60 Pac. 557. 

[1] A reading of the case shows that the 
court did not hold that the contract. Exhibit 
A, between Thomas Nelson and Evans & 
Rogers was champertous or Illegal, but held 
that the contract, as alleged In the complaint, 
was champertous and Illegal. Such holdUag, 
however, was based, as appears by the opin- 
ion in that case, solely upon the ground of 
the allegations that Evans & Rogers had 
agreed to pay and discharge the costs and 
expenses of the litigation in the suit against 
the railway company. But the terms of such 
an agreement to pay and discharge such 
costs and expenses were alleged to be terms 
of an agreement between the administrator, 
Alfred H. Nelson, and Evans & Rogers. They 
were not alleged to be terms of, nor are they 
contained in, the agreement. Exhibit A, be- 
tween Thomas Nelson and Evans & Rogers. 

The agreement between Alfred H. Nelson 
and Evans & Rogers, as alleged la that com- 
plaint. Is champertous and lllegaL Croco 
V. O. S. li. R. Co., 18 Utah, 321, 54 Pac. 986, 
44 L. R. A. 285. The agreement between 
Thomas Nelson and Evans & Rogers, Exhibit 
A, is not champertous. Potter v. AJax Mln. 
Co., 19 Utah, 421, 57 Paa 2T0; s. a, 22 Utah, 
273, 61 Pac. 909, where it was held by this 
court that contracts for contingent fees, baa- 
ed on a moiety of the amount of recovery, 
are lawful; and that an. attorney may lend 
or advance to bis client moneys for necessary 
costs and expenses to carry on the litigation, 
when there is an express or implied under- 
standing or agreement for the repayment of 
such moneys, and no agreement of indemnity 
against the client's liability to pay costa 
And it was the contract. Exhibit A, which 
defined, and under It Thomas Nelson in fact 
claimed, his primary right and the corre- 
sponding primary duties of Evans & Rogers, 
and the delict or omission which violated 
them, and under which he In fact claimed h« 
had performed, and with respect to which he 
in fact claimed the breach arose. Thus 
Thomas NelRon could have stated a good 
cause of action, founded upon his contract 
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and a breach tfiereof, wblch would' hare been 
free of the charge of champerty or Illegality ; 
for let it be noticed that his complaint was 
held bad on the sole ground that it contain- 
ed allegations showing terms of a contract 
whereby the defendants, Erans & Rogers, bad 
agreed to pay and disctiarge all costs and 
expenses of the litigation referred to, terms 
of the alleged Alfred H. Nelson contract, but 
not of the Thomas Nelson contract Never- 
theless, Thomas Nelson, by way of induce- 
ment, first alleged that Evans & Rogers had 
entered into an alleged contract with the 
administrator, Alfred H. Nelson, which, as 
alleged, was impregnated with champerty, 
and then alleged that they thereafter entered 
into a contract with him, which within itself 
was not 80 tainted, and thereby unnecessari- 
ly, and either Inadvertently or purposely, im- 
ported something odious into his complaint, 
which the court held defeated a recovery, 
and drove him out of court. 

After the remittitur was sent down, Thom- 
as Nelson's attorney, upon an affidavit of 
Nelson, presented to and filed in this court 
a written accusation or information to dis- 
bar Evans and Rogers. Thomas Nelson him- 
self testified that he made the affidavit and 
caused the disbarment proceedings to be in- 
stituted "out of revenge," and, as found by 
the referee, to force Evans & Rogers to pay 
him the money which he claimed was due 
him, believing, as he testified, that they 
would do 80 rather than "face the charge." 
The original information filed in the cause 
is lost. Upon an application on behalf of the 
petitioners for a substitution, supported by a 
verified petition and affidavits of those who 
averred and showed personal knowledge of 
the contents of the original information, and 
who, upon such knowledge, made direct and 
I>osltlve averments as to the substance and 
contents thereof, and especially as to all of 
the specifications of the charge therein con- 
tained, and upon service of notice and cop- 
lea of such petition, affidavits, and proposed 
substituted information upon counsel who 
prepared, presented, and filed the original 
information, and upon counsel amici curiae, 
and the averments of such petition and affi- 
davits and contents of such proposed substi- 
tution with respect to the specifications of 
the charge not having been in any particular 
disputed or controverted, and no objection 
having been made, and no other or different 
action requested, a substitution of the lost 
information was ordered. As shown by the 
substituted information, the specifications of 
the charge are that Evans & Rogers had (1) 
entered into a champertous agreement with 
the administrator, Alfred H. Nelson, in the 
suit against the railway company, by the 
terms of which they "undertook and agreed 
to prosecute said cause against the railway 
company to final Judgment, and also to pay 
and discharge all the taxable costs incurred, 
and also the costs tncidoit to procuring the 



attendance of witnesses, and all other costs 
that might be Incurred in the prosecution of 
the cause," which terms of such contract, in 
such particular and as so alleged in the in- 
formation, are the same as were alleged in 
the Thomas Nelson complaint, and (2) bad 
afterwards, daA on the 2d day of December, 
1893, in connection with the foregoing con- 
tract, entered into another champertous con- 
tract, Exhibit A, with Thomas Nelson, here- 
tofore fully set forth, to which information 
were attached and made a part thereof, and 
as exhibits, a copy of the abstract of the 
record on the appeal in the Thomas Nelson 
Case, a copy of the brief, signed by Horn as 
attorney for Evans and Rogers, and a copy 
of the decision of the court on such appeal, 
true copies of which abstract and brief, as is 
averred in the substituted Information and 
affidavits, are now on file in this court and 
contained in voiuiiie 62 of Abstracts and 
Briefs, file No. 1,191 of the records and flies 
of this court, and the official decision Itself 
contained in 21 Utah, 202, 60 Pac. 557. And 
upon the whole record, Including the brlefS 
as filed in the original proceedings, a full and 
complete stenographic report of all the pro- 
ceedings had and evidence taken before the 
referee, and as reported by him, which briefs 
and transcript of such proceedings and evi- 
dence are preserved and now on file, the find- 
ings of the referee, and the additional find- 
ings of the court, as set forth in 22 Utah, 
368, 62 Pac. 913, 53 L. R. A. 952, 83 Am. St 
Rep. 794, It also clearly appears that the orig- 
inal information contained no specification of 
charges other than or different from those 
set forth and contained in the substituted 
information. 

[2-7] Now, recurring to the question of our 
Jurisdiction to at this time entertain the pe- 
tition for the prayed relief: If we have no 
such power, the stipulation filed by counsel 
cannot confer it There is no direct legisla- 
tion or constitutional provision which, in ex- 
press terms, prescribes our power in sucb 
particular; nor is there anything which 
limits, restricts, or prohibits It It is un- 
doubtedly true that courts of general and 
superior Jurisdiction possess certain inherent 
powers not derived from any statute. Among 
these are the power to punish for contempt, 
to make, modify, and enforce rules for the 
regulation of the business before the court, 
to amend its record and proceedings, to re- 
call and control its process, to direct and 
control its officers. Including attorneys as 
such, and to suspend, disbar, and reinstate 
attorneys. Such inherent powers of courts 
are necessary to the proper discharge of 
their duties. Such powers and summary 
Jurisdiction may, within certain limits, be 
abridged, and the procedure with respect to 
the exercise of them be regulated, by l^is- 
lation. But, unless so prescribed and limit- 
ed, a constitutional court of general and su- 
perior Jurisdiction may exercise such tnber> 
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ent powers adS awarndTr JnifsdlctloB as the 
necessity of the case may require, and In 
manner comporting with a proper discharge 
of Its duties In the premises. 

[t-10] Confessedly, had the petitioners betm 
permanently disbarred and their names 
stricken from the roll, the power exists to 
entertain a petition or an application for 
complete reinstatement for any reason satis- 
factory to the court 4 Oyc. 917. That can- 
not be doubted. Such applications have fre- 
quently been made and granted, but general- 
ly based on matters arising subsequent to 
the disbarment But, manifestly, the gener- 
al procedure provided by the Code for a new 
trial or rehearing of causes does not apply; 
nor Is the application otherwise to be re- 
stricted to a procedure in the nature of a 
bill of review, or other equity or common- 
law rules; for neither the original nor the 
apiK-lIate power of the court In respect of Its 
statutory or common-law or equity Jurisdic- 
tion is exclusively invoked. 

[Ill The summary jurisdiction which the 
court has over its attorneys as officers of the 
court Is also Invoked. That Jurisdiction is 
Inherent, continuing, and plenary, and ex- 
ists Independently of statute or rules of 
equity, and ought to be assumed and exer- 
cised as the exigencies and necessity of the 
case require, not only to maintain and pro- 
tect the integrity and dignity of the court, 
to secure obedience to Us rules and process, 
and to rebuke interference with the conduct 
of its business, but also to control and pro- 
tect Its officers. Including attorneys. 

[12-14] True the doctrine of res adjudlcata 
may apply to an adjudication resulting from 
the exercise of a summary as well as a for- 
mal Jurisdiction. But the principle Involved 
does not go to jurisdiction, but relates to 
matters in defense which, to be availing, 
mu.st be pleaded or presented In defense, not 
to jurisdiction, but in bar. The doctrine Is 
a principle of repose, and Is largely based 
upon and In accordance with the maxim 
that no one ought to be twice vexed for one 
and the same cause; and, as stated by 
Wells in his work on Res Adjudlcata (sec- 
tion 2), chiefly bears upon the parties and 
others privy to the immediate parties, and 
restrains them from litigating anew such 
matters as have previously been drawn into 
controversy between them or those repre- 
senting them, and have been authoritatively 
decided by a competent tribunal. Hence the 
oft-rei)eated declaration that a fact or ques- 
tion actually and directly in issue In a for- 
mer suit, and there Judicially passed on and 
determined by a court of competent Juris- 
diction, is conclusively settled, so far as con- 
cerns the parties, and cannot be further liti- 
gated in a future action between them or 
their privies, in the same or in another tri- 
bunal, ui>on the same or a different cause of 
action. The doctrine is in the nature of an 
estoppel. 

130 P.— 15 



[II, 141 Estoppels are odious, and drery' 
presumption is against them until the right 
to apply them affirmatively appears widi cer- 
tainty by the right record. Among the es- 
sentials of the doctrine are parties, the ac- 
tor and the reus. They may waive the mat- 
ters giving rise to the right to apply It,- and 
cannot be heard to Invoke It, unless pleaded 
in defense. 

[17] Who are the parties to the disbar- 
ment proceeding? The petitioners on the 
one side; but who on the other? Certainly 
not the informant nor Thomas Nelson. Tf 
there were another party, within the mean- 
ing of parties essential to the doctrine, it 
was the court; for the proceeding Involved 
matters wholly between the court and the 
petitioners. Let It be conceded that the pe- 
titioners, if twice vexed by the same cause, 
could successfully Interpose the plea. So, 
too, must it be conceded that they could 
waive It, and could not be heard to apply 
and Invoke it, unless pleaded In defense and 
In bar.' Let It be conceded that the court, 
too, might Invoke it, as is now suggested 
should be done. But It also cail waive it 
Why should the court here Invoke an estoiv 
pel, an odium of the law, in dealing with a 
matter which wholly concerns the court and 
Its officers? 

[1 1, 1 91 But aside from these considera- 
tions, and upon the further views entertain- 
ed by us as to the nullity of the judgment, 
the doctrine is inapplicable; for a judgrment 
of no binding force or effect Is not res ad- 
judlcata of anything. There is no more rea- 
son for a holding that an order or judgment 
growing out of disbarment proceedings, and 
founded on matters not presented by the ac- 
cusation or information, and not within the 
Issues, or founded on conflicting or insuffi- 
cient findings, or upon other errors of law 
apparent on the face of the record, may not 
in such particular be inquired into and modi- 
fled or vacated upon an application Invoking 
such action, than for a holding that a judg- 
ment in an ordinary action may not, by a 
bin of review or other remedy other than by 
a direct proceeding prescribed by the Code 
for a new trial or a rehearing, be vacated or 
modified for errors of law apparent on the 
face of the record. 

[20-23] It is fundamental that pleadings 
are the juridical means of Investing a court 
with Jurisdiction of the subject-matter to 
adjudicate it ; and that a court can judicial- 
ly consider only what is presented by the 
pleadings. A cause of action depends upon 
allegations, and what is not juridically pre- 
sented cannot be judicially considered or de- 
cided. A judgment not supported by suffi- 
cient pleadings must fall. So must, also, a 
Judgment which is beyond the pleadings and 
the findings. So, too, must a Judgment fall 
for other errors of law apparent on the face 
of the record, such as showing the judgment 
or the methods by which it was obtained to 
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be at Tarlance witb the forms and practice 
of the court, or contrary to well-recognised 
principles and fundamentals of the law. A 
fact apparent from the mandatory record 
showing that fundamental law was disre- 
garded in the establishment of the judgment 
will render it null and void for all purposes. 
And a Judgment founded upon such a record 
is subject both to direct and collateral at- 
tack, and will, sua sponte, be noticed by 
courts and acted upon by them without re- 
gard to the wishes or the relation of the 
parties named upon the record. 

[24] We bare already referred to the sub- 
stance of the Informatton. With respect to 
the alleged contract between Alfred H. Nel- 
son and Evans & Bogers, the referee, in find- 
ing Mo. 6 (22 Utah, 369, 62 Pac. 914, 63 L. 
B. A. 952,83 Am. St Kep. 794), found: "That 
the said Alfred H. Kelson employed Evans 
& Sogers to prosecute said claim against 
said railway company, and the said Evans 
& Rogers and Alfred H. Nelson agreed to 
prosecute 'such action' for a contingent fee 
of one-half of the amount recovered;" and 
in finding No. 6: "That Evans & Rogers 
and Alfred H. Nelson entered into a contract, 
by the terms of which Evans & Bogers were 
to receive and retain two-thirds of the one- 
half of the amount recovered against the 
Southern Pacific Railway Company, and the 
said Alfred H. Nelson was to receive one-third 
of the one-lialf of the amount recovered of 
said company, wlilch amount Evans & Rogers 
agreed to pay him for bis services in said 
case, including the production of witnesses 
for the prosecution." It is thus seen that 
the referee, In finding the terms of the Al- 
fred H. Nelson contract, did not find that 
the petitioners had agreed to pay or dis- 
charge any of the costs in the suit against 
the railway company, and as the terms of 
that contract wi>re alleged in the informa- 
tion or in the Thomas Nelson complaint 
These findings the court did not disapprove, 
but asserted were supported by the evidence. 
22 Utah, 372, 62 Pac. 913, 63 L. B. A. 952, 
83 Am. St Bep. 794. At the trial before the 
referee it was shown that that contract with 
other property was unavoidably destroyed 
by fire ; but Alfred H. Nelson, for the prose- 
cution, gave testimony with respect to its 
terms, as also did Evans and Bogers. All 
testified In that respect as found by the 
referee, and not otherwise; nor was there 
any evidence to show that Evans and Bog- 
ers, or either of them, agreed with Alfred 
H. Nelson, or with any one, to pay or dis- 
charge the costs or expenses of any kind, 
as alleged in the Thomas Nelson complaint 
or in the Information. That is admitted. 
Nevertheless, the court, after the submission 
of the cause, by its additional finding No. 
8 (22 Utah, 374, 62 Pac. 913, 68 L. B. A. 
952, 83 Am. St Rep. 791), found that an 
agreement was made between Alfred H. Nel- 
son and Evans & Rogers, by the terms of 
tvhlch they had agreed to pay and discharge 



all costs, as alleged In -tbe- Th<nna8 "Sdaoa 
complaint; but, as manifestly appears on 
the face of such additional finding, such 
finding of fact was not based on the evi- 
dence, but on a legal fiction, and upon an 
assumption of an admieslon by failure of 
denial. 

The court, after finding that the abstract 
of the record on appeal In the Thomas Nel- 
son Case, containing, among other things, 
the complaint In that action, was attached 
to and made a part of the Information, then, 
by additional finding No. 8, found that "the 
complaint [in the Thomas Nelson Case] also 
alleged that In the contract with Alfred H. 
Nelson 'Evans & Bogers undertook and agreed 
to prosecute said cause against the railway 
company to final judgment, and also to pay 
and discharge all the taxable costs incurred, 
and also the costs incident to procuring the 
attendance of witnesses and all other costs 
that might be Incurred in the prosecution of 
the cause.' These allegations were admitted 
by the demurrer to said complaint, and are 
not denied by respondents in their answer to 
the information or contradicted by the evi- 
dence." It is thus seen that the court, by 
such additional finding, made a finding with 
reject to the terms of the alleged Alfred 
H. Nelson contract which contradicted tlie 
findings of the referee on that subject, 
which referee's findings the court declared 
were "supported by the evidence"; and, as 
manifestly appears on the face of it, the 
court made such additional finding, not on 
the evidence, but, at least partly, on the 
legal fiction that a demurrant, for tbe pur- 
poses of the demurrer, admits all material 
and properly pleaded allegations of the plead- 
ing demurred to, and extended and aj^lied 
the fiction, not only to material and prop- 
erly pleaded allegations, but also to imma- 
terial and unnecessary allegations, and fur- 
ther applied and extended it, not only for 
the purposes of the demurrer In testing the 
legal sufficiency of the complaint demurred 
to, but also as a rule of evidence and as con- 
clusive admissions of fact in a subsequent 
and wholly Independent cause or proceed- 
ing involving different issues and between 
different parties, and so extended and ap- 
plied it as to contradict the evidence and to 
displace tbe truth as indisputably and con- 
fessedly shown by the evidence. That the 
making of such an application of the fiction 
was a misconception and misapplication of 
It, and making it the basis of a finding was 
at variance with the forms and practice of 
the court and contrary to fundamental prin- 
ciples, cannot be doubted. A finding which, 
on its face, was made in that manner no 
more supports a judgment founded upon it 
than would a verdict of a jury which man- 
ifestly, on its face, shows it was made up 
and rendered by some process or method at 
variance with the forms and practice of 
the court and contrary to law. Further- 
more, such additional finding No. 8, as ai>- 
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peats on tfie face of tbe flndlnirs thctnsolvce. 
is not only at rarlance with tbe fiudlugs ot 
the referee, but Is also iucouKiHtent with 
the third and fifth additional findings of the 
court (22 Utah, 373, 62 Pac. 013, 53 L. R. A. 
952, 83 Am. St Rep. 79:1), which are to the 
effect that a portion uf the costs were ad- 
vanced by Ev!ins & Rogers not under an 
agreement with Alfred H. Nelson, by the 
terms of which the petitioners had agreed 
to pay and discharge the costs, but under 
an agreement with the widotf, by the terms 
of which she had agreed to repay tbe same 
to them, an agreement under the authority 
of Potter V. Ajax Mln. Co., not champertous, 
and that she repaid them all the moneys so 
advanced, and "paid all of tbe expenses of 
the litigation, as far as Evans & Rogers are 
concerned." 

[2S] It, however, Is sui^gested that, since 
the abstract of the record on appeal In the 
lliomas Nelson Case, containing, among other 
things, the complaint in that case, was at- 
tached to the Information and made a part 
thereof, and since, as found by the court, the 
allegations of that complaint were admitted 
by the demurrer, and were "not denied toy 
respondents in their answer to the informa- 
tion, or contradicted by the evidence," such 
allegations in the Thomas Nelson complaint 
with respect to the petitioners' alleged agree- 
ment in tbe Alfred Nelson contract to pay 
and discharge tbe costs and expenses, and as 
in that complaint alleged, the very essence 
of the charged offense of champerty, were 
hot put in issue. The portion of the answer 
referred to is set forth in 22 Utah, 374, 375, 
ez Pac. 913, 63 L. R. A. 952, 83 Am. St Rep. 
791. Certainly from that no conclusion of 
such an admission is permissible; nor is It 
otherwise deducible upon the record. The 
statnte requires the accusation or Informa- 
tion Itself to be In writing, and to specifical- 
ly state the matters charged, and to be veri- 
fied. Such an information was filed. Tbe 
denial may be oral and without oath. It is 
manifest that such copies of tbe abstract of 
the record and the opinion of the court In the 
Thomas Nelson Case were attached to the 
Information, not as substantive charging por- 
tions of the Information, nor as having the 
effect of an attached copy of an Instrument 
or exhibit to a complaint constituting tbe 
foundation of the action or the thing sued 
on, and where, as In some such Instances and 
In some Jutlsdltrtlons, tbe allegations of tbe 
instrument so attached and sued on may be 
considered as a part of the pleading Itself, 
bnt merely as illustrating tbe proceedings 
had in the Thomas Nelson Case, and as show- 
ing the disposition of it That the attached 
exhibits here could have no other purpose 
and have no other effect, and cannot be re- 
garded as the foundation of the action, nor 
as Instruments sued on, needs no argument 
To say that such an attached abstract of the 
record, briefs of counsel, and opinion of the 
court may be regarded as substantive charg- 



its rm-: ions of the information, and thus tlie 
uiiittti-H ciiurged left to be gathered by refer- 
ence to and .upon research of the attached 
e.xhililts, is to do violence to the requiremmt 
of the statute and the well-settled rule that 
the information be specific and definite with 
respect to the matters charged constituting 
the oftense. The petitioners did not deny 
the proceedings or diaposlUon of the case 
as exhibited by the attached copy of the rec- 
ord and the opinion of the 'court; nor did 
they deny that the copies so attached were 
true or correct copies of such abstract brief, 
and opinion. But to say that they thereby 
specifically admitted every matter or thing 
declared or asserted in such record, brief, 
and opinion — ^for it cannot be said that they 
were required to specifically deny one any 
more than another — is to carry the doctrine 
of judicial admissions quite beyond the ad- 
judicated cases. The petitioners, of course, 
were required to plead to the Information or 
accusation. This they did. No claim is made 
that their plea or answer did not put in issue 
every material allegation alleged in the ac- 
cusation or Information, except as to the 
making of the contract Exhibit A. The mak- 
ing of that contract was expressly admitted. 
But as clearly appears by the record, the 
making of the Alfred H. Nelson contract as 
alleged in the Information or In the Thomas 
Nelson complaint was not admitted. And no 
claim or pretense of any such an admission 
is suggested, except as resulted from the 
petitioners' demurrer to the Thomas Nelson 
complaint and by their failure in their an- 
swer to the information to specifically deny, 
not the allegations of the information, but 
the allegations of the Thomas Nelson com- 
plaint as contained In the abstract of the 
record attached to the Information as an ex- 
hibit. 

Since the terms of the Thomas Nelson con- 
tract, as alleged, were expressly admitted, 
if, therefore, it was thought that the terms, 
as alleged, of the Alfred H. Nelson contract • 
were also admitted, the only other issue of 
fact presented by the Information, It is diffi- 
cult to perceive on what theory a reference 
was made of the case to take testimony and 
report findings. But on the record there is a 
most conclusive answer to the suggestion or 
contention of any such an admission. The 
whole case, as indisputably shown by the 
record, was tried and submitted on the theory 
that all of the allegations of the information 
or accusation were put in Issue. At the 
threshold of the trial before tbe referee, and 
upon observations of counsel for the prose- 
cution as to the issues, counsel for tbe ac-. 
cused stated: "The Issue arises from your 
charges, and it devolves upon you to pro- 
duce your proof, if you have any, to sustain 
them." This view was accepted by the ref- 
eree and by counsel for the prosecution, and 
the latter thereupon put In evidence a copy 
of the abstract of record, brief of counsel, 
and the opinion of tbe court as attached to 
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the Information, made proof of and put In 
evidence the contract, Exhibit A, and called 
witnesses, as heretofore shown, to give testi- 
mony, as did also Evans and Rogers, with 
respect to the terms of the alleged Alfred 
H. Nelson contract Not only did counsel 
and the petitioners so treat and regard the 
alleged terms of the Alfred H. Nelson con- 
tract as in issue, but so also did the referee 
and the court, for both made findings with 
respect to them' ; the referee on the evidence ; 
the court on legal fictions. The referee found 
as to the terms of that contract, and found 
them to be, not as alleged in the Thomas 
Nelson complaint, nor ~ln the Information, 
but as set forth In his findings Nos. 5 and 
6, heretofore referred to. Those findings 
were approved by the court, and they in no 
uncertain language were most solemnly de- 
clared by the court to be "within the Issues" 
and "supported by the evidence." 22 Utah, 
372, 62 Pac. 915, 53 L. R. A. 952, 83 Am. St 
Rep. 794. And so they were. Of that there 
can be no doubt. Hence such additional find- 
ing No. 8 by the court which manifestly, on 
the face of It was not based on the evidence, 
but upon a misapplied legal fiction, and upon 
an erroneous assumption of no denial, mani- 
festly, on the record, contrary to the plead- 
ings and the theory upon which the case was 
tried and submitted, cannot support a judg- 
ment founded upon It. And on that finding, 
and no other, rests the conclusion tliat Evans 
& Rogers had agreed with Alfred II. Nelson, 
or with any one, to pay and discharge the 
costs and expenses of the suit against the 
railway company, and as alleged in the in- 
formation or in the Thomas Nelson complaint 
[26] There Is, however, another and con- 
trolling reason why the Judgment, on the 
face of the record. Is a nullity. The opinion 
of the court, as will be seen by a reading of 
it. Is based, not upon considerations that Ev- 
ans & Rogers had In any particular wrong- 
fully withheld moneys from either Alfred H. 
or Thomas Nelson, or had In any particular 
failed to dl.scharge, or had violated any ob- 
ligation or duty to them, the alleged miscon- 
duct involved in the charge, but much of It 
is based on observations and considerations 
that Evans & Rogers had not been faithful 
In the dlscliarge of their duties and obliga- 
tions to their clients, the widow and minor 
children, and had wrongfully withheld mon- 
eys from them which belonged, and ought to 
have been paid, to them. And for that rea- 
son the judgment directed that Evans and 
Rogers iwy into court the sum of $1,793 for 
the use and benefit of the widow and chil- 
dren, and deprived Evans and Rogers of the 
right to practice until so paid, and upon their 
failure to do so within 60 days ordered that 
they be permanently disl)arred and their 
names striclcen from the roll. Such matters 
constituted the foruiai portions and direc- 
tions of the Judgment 22 Utah. 388, 02 Pac. 
913, 53 U R. A. 952, S3 Am. St Rep. 79i. 



The record discloses that no one had claimed 
that Evans & Rogers had wrongfully or oth- 
erwise withheld moneys from the widow or 
children, or otherwise had not folly dis- 
charged all of their duties and obligations to 
them, or had in any particular been unfaith- 
ful to or unmindful of them. Neither the 
widow nor <4iildren, nor any one In tb^r be- 
half, had claimed or demanded anything; 
nor had she or any one complained that she 
or the children had not been paid all that 
was due them. No such matters were alleg- 
ed In the Information; nor was there any 
such issue otherwise raised or presented with 
respect to them. As has been seen, the con- 
troversy, both In the Thomas Nelson suit 
and in the disbarment proceedings, arose 
over a dispute between Thomas Nelson and 
the petitioners as to a division of the con- 
tingent attorneys' fee, or the amount there- 
of the petitioners had agreed to pay him. 
The referee found, and the court approved 
the finding, that the attorney's fee agreed up- 
on in the cause against the railway com- 
pany was 50 per cent, of the amount recov- 
ered. Of that amount Evans & Rogers were 
to have two-thirds, and Alfred 11. Nelson one- 
third, conditioned upon his procuring the 
attendance of the witnesses upon the trial. 
As he was about to leave and cease to fur- 
ther participate in the cause, the petitioners 
entered into an agreement with Thomas Nel- 
son, whereby they agreed to pay him the one- 
third of such contingent fee, but also con- 
ditioned upon his procuring the attendance 
of tlie witnea.ses. Now, the petitioners con- 
tended that they were entitled to the whole 
of such contingent fee (50 per cent, of the 
amount recovered); and that Thomas Nel- 
son was entitled to no part thereof because 
of his nonperformance of his contract with 
tliem. Nelson contended that he was enti- 
tled to the one-third thereof upon his claim 
of performance, and further urged that the 
petitioners wrongfully deprived him of it 
and when sued therefor defeated a recovery, 
not by taking advantage of the contract as 
it In fact existed between him and them, 
but as he alleged It in his complaint to have 
been Induced by, or made In connection with 
erroneously or falsely alleged terms of a 
champertous contract with Alfred H. Nel- 
son with respect to the petitioners' undertalc- 
ing to themselves pay the costs of the liti- 
gation in the suit against the railway com- 
pany ; and l>ecause they demurred him out 
of court upon such erroneous or false allega- 
tions he preferred the charges of disbar- 
ment. And in respect of such controversy 
and matters, and no other, was it claimed 
the alleged champerty existed and pertained 
and was the conduct of the petitioners in 
such particular charged. 

It therefore Is apparent that as to such a 
controversy the widow and children were not 
concerned. No one claiuie<l that the amount 
of the couiiugent attorney's fee was uurea- 
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oonable or excessive, or that the services 
rendered in the protracted litigation by the 
petitioners were not reasonably worth such 
sani ; nor were their relations to or dealings 
with the widow and children in any other 
particular complained of or questioned. The 
court, nevertheless, adjudged the petitioners 
guilty of misconduct in not faithfully safe- 
guarding the interests of the widow and chil- 
dren. In violating duties and obligations, and 
In wrongfully withholding moneys belonging, 
to them — "put into their own pockets" $1,703 
belonging to them — and ordered and adjudg- 
ed that they be deprived of the right to prac- 
tice until they paid such moneys into court. 
An attorney should not so solemnly and sum- 
marily be pronounced guilty of such gross 
disloyalty and infidelity to his client, conduct 
constltntlng a criminal offense (Rev. Stat. 
1898, I 136), without a charge or an issue 
and an opportunity to be heard upon It The 
court made such observations and reached 
such conclusion on the theory that, since, as 
found by the court, neither Alfred H. nor 
Thomas Nelson were entitled to any part of 
the contingent fee, and to no part of the 
amount recovered against the railway com- 
pany, and since, as also declared by the court, 
two-thirds of 50 per cent of the amount re- 
covered was all that the petitioners were en- 
titled to, either under their contract or on a 
quantum meruit, not only as between them 
and Thomas Nelson, had he performed, but 
also as between them and the widow and 
children, therefore were the petitioners or- 
dered to pay the other one-third of such con- 
tingent fee to them. Surely the petitioners, 
as between them and the widow and chil- 
dren, were entitled to their day in court up- 
on the question as to their right to compen- 
sation, and the amount thereof, either, under 
their contract of employment as found by 
the referee, of a contingent attorney's fee 
of 50 per cent, or on a quantum meruit for 
the reasonable value of the services rendered 
by them. But the court summarily deprived 
them of such a hearing, and without plead- 
ings or an issue, or evidence, or an opportu- 
nity to t>e heard, judicially considered and 
determined the rights of the petitioners in 
such particular, when clearly no such ques- 
tion was juridically presented and could not 
judicially be considered or decided.. ' That 
such adjudication, on the face of the record. 
Is wholly unsupported by the Information or 
accusation and clearly without the issues, 
and hence the judgment founded upon it a 
nullity and subject to attack whenever and 
wherever brought in question, cannot be 
gainsaid. 

In this connection it may be here noticed, 
and as found by the referee (finding No. 9, 
22 Utah, 370, 62 Pac 913, 53 L. R. A. 952, 83 
Am. St Rep. 704), which finding, also, the 
court approved, that Thomas Nelson procur- 
ed the attendance of but two witnesses oth- 
er than himself "at one of the trials of said 



cause," the cause against the railway com- 
pany. And it is shown that when the first 
trial resulted in plaintiff's defeat Thomas 
Nelson lost hope and failed and refused to 
procure the attendance of witnesses at the 
subsequent trials, and especially failed and 
refused to aid the widow to come from Cali- 
fornia to Utah to be a witness and in attend- 
ance upon the trial. Hence ISvans & Rogers, 
at her request and upon representations of 
her inability to defray her expenses, and 
upon an agreement that she should repay 
them, advanced her moneys at different times 
for that purpose, and also to procure the at- 
tendance of other necessary witnesses, of 
whom some were beyond the jurisdiction of 
the court, and to take depositions. What- 
ever different opinions may be entertained as 
to the propriety of an attorney so assisting 
bis client It certainly ought not to be si^d 
that the former was unfaithful to or derelict 
in not protecting the latter. And upon the 
record it is very evident that had not the 
I)etitioners so assisted the widow, and had 
they not so perseverlngly maintained and 
upheld the cause in her behalf, notwithstand- 
ing defeat upon defeat, neither she nor the 
children would have recovered anything. 

[27] And, lastly, the observations of the 
court. In the opinion (22 Utah, 380, 62 Pac. 
91.3, 53 li. R. A. 952, 83 Am. St R^. 794), 
concerning a contract in the case of Croco 
V. O. S. li. R. Co., 18 Utah 311, 54 Pac. 985, 
44 L. R. A. 285, between Croco and Evans & 
Rogers, his attorneys in that case, are also 
wholly without the issues. In the Croco 
Case the railroad company, represented by 
the same counsel who presented the original 
accusation in this cause, sought to avail it- 
self against the charged negligence, and to 
defeat a recovery for injuries alleged to have 
been sustained by Croco by reason of such 
negligence, on the ground that Croco, the 
plaintiff, had entered into an alleged cham- 
pertous contract with his attorneys, Bhrans & 
Rogers. The court held that the railroad 
company, being a stranger to the contract 
could not avail itself of such a defense, and 
could not on that ground "avoid a legal lia- 
bility because the plaintiff and his attorneys 
may have entered Into a champertous con- 
tract to enforce the obligation," and that the 
making of such a contract was wholly im- 
material to the determination of the rights 
of the plaintiff, Croco, and the liability of 
the defendant railroad company. In the 
opinion in Re Evans & Rogers, 22 Utah, 380, 
62 Pac. 913, 53 L. R. A. 9.->2, 83 Am. St Kep. 
794, it will be seen that the court took judi- 
cial notice of the record of the Croco Case, 
and by a resort to such method found and 
stated the terms of the Croco contract, and 
observed that "the present instance Is not 
the only one in which the respondents have 
made champertous contracts in the pursuit 
of their profession as attorneys.'' Thus the 
court, by such method, took the record of the 
Croco Case, to which the petitioners were^ 
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neither real nor nominal parties, and where 
the question as to the terms and character 
of the contract was wholly immaterial, as 
binding admissions of fact against the peti- 
tioners In a wholly different proceeding In- 
volving entirely different issues and between 
wholly different parties. And this, too, aa 
against the sworn testimony as to the terms 
. of that contract and the Intention of the par- 
ties that the petitioners were only to advance 
such costs, and not themselves to pay and 
discharge them. In the Croco Case, as can 
be seen from a reading of the opinion, It was 
not found nor determined that the petitioners 
had entered into such a contract as stated by 
the court in the opinion in Re Evans & 
Rogers. In the former case the railroad 
company requested the trial court to charge 
that the plaintiff, Croco, had "entered Into a 
contract with his attorneyB, whereby" they 
had agreed "to pay the costs required to be 
advanced to the clerk" and other costs, and 
for that reason the plaintiff was "not en- 
titled to recover" anything in that actl6n. 
The trial court refused to so charge; and 
this court, for the reasons heretofore given, 
affirmed the ruling. Why should it there- 
after be said that such a proceeding consti- 
tutes an admission, even as to a party to the 
record, and as evidence against him as to the 
terms or character of such a contract? If 
a litigant in a case requests the court to 
charge upon assumed or asserted facts stat- 
ed in a request, and the court refuses to so 
charge, shall it then be said that his adver- 
sary in the cause may thereafter be held to 
a binding admission of such facts, and as 
evidence against him? And shall it further 
be said that his attorney or attorneys are 
also held to such a binding admission of such 
facts, and as evidence against them, in a 
wholly different proceeding and between dif- 
ferent parties? The mere statement of the 
proposition would seem to be self-condemn- 
ing. 

[II] But whatever may have been the 
terms or character of the Croco contract, it 
is indisputably true that it was not the trans- 
action, nor any part thereof, mentioned or 
referred to in the information. It Is well 
settled that, when one is charged in an in- 
formation with a specific offense or offenses. 
It is not permissible to show other similar 
claimed offenses, except in cases where it is 
proper to prove a scienter ; and for weightier 
reasons is It improper to import such mat- 
ters into a case under the doctrine of judi- 
cial notice. Here the court not only found 
and stated the terms of the Croco contract 
by resorting to and Invoking such doctrine 
(22 Utah, 380, 62 Pac. 913, 53 L. R. A. 952, 
83 Am. St Rep. 794), but also, by such meth- 
od, inadvertently made such fact and traus- 
actiou one of the issues, and upon it con- 
demned the petitioners, unheard. On that 
question they neither had their day in court 
in the Croco Case nor iu this. 

[2(] Facts so found and findings so made 



without the Issues, 'and found arid made by 
methods at variance with the iforms and 
practice of the court, and unauthorized by 
law, cannot support a Judgment And for 
the reasons heretofore given upon such a 
foundation rests the Judgment under con- 
sideration. That it works an irreparable and 
continuing injury to the petitioners in the 
practice of their profession, who, as the court 
stated in its opinion (22 Utah, 888, 62 Pac. 
919, 58 It R. A. 952, 83 Am. St Rep. 794), 
"have for a long time maintained a good 
standing before the courts of this state, and 
are men of good morals," must be conceded. 
No good reason exists why such a judgment 
should be permitted to stand, which, though 
a nullity, yet so apparently and solemnly 
Impeaches the "good standing" and "the mor- 
als" of the petitioners, and so Injuriously 
affects them in their calling. If the peti- 
tioners were entitled to the demanded re- 
lief, had they, upon the grounds and con- 
siderations now urged, applied therefor with- 
in the time prescribed by the statute and 
rules of court for the making of applications 
for a rehearing, we see no good reason why 
they were not at any time thereafter, or are 
not now, entitled thereto ; for length of years 
will not make that good which, on the face 
of the record, is a nullity. 

From these views it necessarily follorws 
that the Judgment ought to be held for 
naught and vacated. The further questt<m 
arises as to what further order or Judgment 
in the premises should now be made. Aa has 
been seen, the Alfred H. Nelson contract, 
as alleged In the Thomas Nelson complaint 
and in the information, with respect to the 
petitioners' undertaking to themselves pay 
and discharge the costs In the suit against 
the railway company, Is champertous and 
illegal; but confessedly there Is no evidence 
to show the making of such a contract The 
finding of the court on the legal fiction and 
the erroneous assumption of an admission 
by failure of denial — the only things pointed 
to in support of the making of such a con- 
tract — do not, as heretofore shown, support 
the conclusion that such a contract was made. 
The charge, then, with respect to the making 
of that contract, as to the petitioners' agree- 
ment to pay and discharge such costs, the 
gravamen of the charged offense of cham- 
perty, and as alleged in the Thomas Nelson 
complaint and In the Information, is wholly 
unsupported. 

[30] The Thomas Nelson contract Exhib- 
it A, is not Itself champertous. Neither was 
it, as heretofore shown, held champertous 
or illegal in the case of Thomas Nelson v. 
Evans & Rogers, supra. The contract as 
alleged in the complaint in that action, was 
held champertous and illegal, but by reason 
of the allegations that the petitioners had 
agreed to pay and discharge the costs refer- 
red to — terms, as heretofore shown, of the 
Alfred U. Nelson contract but not of the 
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Tbomas Nelson contract And 'from a read- 
ing of tbe opinion It would seem that, bad 
the complaint not contained such allega- 
tions, the contract would not have been held 
champertoos or illegal. And the only claim 
made that the Thomas Nelson contract, Ex- 
hibit A Is champertons is by reading into 
it the alleged terms of the Alfred H. Nelson 
contract with respect to the petitioners' al- 
leged agreement to pay and discbarge such 
coets, or by assuming that the Tbomas Nel- 
son contract was induced by, or substituted 
for, the Alfred H. Nelson contract in snch 
particular. But since the charge and the 
allegations that the Alfred H. Nelson con- 
tract contained terms by which the peti- 
tioners had agreed to pay or discharge such 
costs, or that they otherwise bad agreed to 
do so, are wholly unsupported, it follows 
that no such terms can be read into the 
Tbomas Nelson contract; nor, for that rea- 
son, can it be said that it was substituted 
for, or Induced or Influenced by, or tainted 
with, any snch terms or agreement to pay 
and discharge such costs. And since the 
Thomas Nelson contract is not itself cham- 
pertons, and Is not claimed to be so, it fol- 
lows that the charge that the petitioners 
bad entered Into a champertons contract with 
Thomas Nelson is also wholly unsupported; 
and so the whole of the charge preferred 
against them by the Information stands whol< 
ly nnsnpported. 

Thus, to recapitulate, the case as to the 
charged offense of champerty Is this : Thom- 
as Nelson, in his suit against the i>etitioner8, 
erroneously or falsely alleged terms of the 
Alfred H. Nelson contract with respect to 
their undertaking to themselves pay and dis- 
charge the costs in the suit against the rail- 
way company, a champertons contract, and 
then alleged that, in connection therewith, 
they made a contract with him, which Is not 
Itself champertons. By reason of snch er- 
roneous or false allegations they demurred 
him out of court Then, instead of declaring 
on his contract as It In fact existed, or on 
a qaantnm meruit, he preferred charges of 
disbarment against the petitioners, alleging 
that they had made a champertons contract 
with Alfred H. Nelson, as In his (Thomas 
Nelson's) complaint alleged, and that, In con- 
nection therewith, they also had made a 
champertons contract with him. The evi- 
dence wholly failed to show the making of 
such a contract with Alfred H. Nelson ; and 
the findings of the referee, based on the evi- 
dence, showed that no such contract was in 
fact made. And hence both the evidence and 
tbe findings showed the allegations of the 
Information and of the Thomas Nelson com- 
plaint, in such particular, to be untrue. The 
court nevertheless accepted them as true 
upon a misapplied legal fiction and an er- 
roneous assumption of an admission, and 
thereupon found tbe petitioners gnilty, and 
then pronounced a Judgment against them 
cm matters wholly without the IssueSi 



These questions have all be«n fully present^ . 
ed and argued and submitted on this applica- 
tion. We do not see anything that can be. 
presented in addition to what has already 
been presented on a further review of or re- 
hearing on the record. It therefore is or- 
dered and adjudged that the Judgment here- 
tofore made and entered in the case of In 
re Elvaus & Rogers, 22 Utah, 366, 62 Pac. 
913, S3 Ia R. A. 952, 83 Am. St Bep. 794, 
be, and the same hereby Is, annulled and 
vacated; that the charge or accusation pre- 
ferred against them is not supported by. any 
evidence ; and that they, on the record, ought 
to be, and hereby are, exonerated and dis- 
charged. Such is the order. 

McGARTT, C. J. 1 concur. Rev. Stat 
1898, I 120, so far as material, provides: "An 
attorney and counselor may b« removed or 
suspended by the Supreme Court • • •• 
for any of the following causes: *••(!) 
His conviction of felony or misdemeanor, in- 
volving moral turpitude, In which case the 
record of conviction is conclusive evidence. 
(2) • • • Any violation of the oath taken 
by him or of his duties as such attorney and 
counselor. • • • (5) For any other act to 
which such a consequence Is by law attach- 
ed." Section 122 reads: "Proceedings to re- 
move or suspend an attorney and coonselor- 
under the first sobdlvislon of section 120 
must be' taken by the court on the receipt of 
a certified copy of tlM conviction. Proceed- 
ings in other cases may be taken by the 
court for matters within its knowledge, or 
may be taken upon the Information of anoth- 
er." Section 123: "If the proceedings are 
upon the information of another, the accusa- 
tion must be in writtaig." Section 124: "The 
accusation must state the matters charged, 
and be verified by the oath of some person 
to the effect that the charges therein contain- 
ed are true." Section 130: "If the accused 
* * * deny the matters charged, the court 
must, at such time as it may appoint pro- 
ceed to try the accusation." (Italics mine.) 

[81] The proceedings in question were in- 
stituted under sections 123 and 124; hence 
the only matter the court was called upon to 
try was the matter charged in the Informa-' 
tion. The entire record of tbe proceedings, 
with tbe exception of the original informa- 
tion upon which the proceedings were based. 
Is before us, and clearly shows, independent 
of the substituted Information filed in the' 
cause, that tbe only charge made agabist 
Evans and Rogers was that of champerty. A 
demurrer was interposed by Evans and Rog- 
ers to the Information. Typewritten briefs 
were filed, In which the question raised 
by tbe demurrer was stated and discussed 
by counsel for Evans and Rogers and by 
the Attorney General, who appeared in the 
cause as counsel for the state. Tbe Attorney 
General, In his brief, Illustrated the ques- 
tion presented by the demurrer in the fol- 
lowing language: "The question, fop^pq^^T^ 
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sfderation In this case arises npon tbe demur- 
rer to the information filed in tbis court, 

* * * charging respondents, Evans and 
Rogers, with having entered into a cbamper- 
tons contract, and to have been guilty of 
acts inconsistent with their office, etc. • • • 
This court has held, in the case of Nelson v. 
Evans & Rogers, 21 Utah, 203, 60 Pac. 557, 
that the contract made between the respond- 
ents and Nelson was champertous, and say 
In that opinion that 'counsel for the defend- 
ants (defendants being respondents in this 
case), In support of tbe demurrer, claimed 
that tbe facts as stated in the complaint 
show that It does not state a cause of action, 
for tbe reason that it appears therefrom 
that the contract made as there alleged was 
champertous as between the parties there- 
to. •♦• ' Tbe contract entered into by 
respondents having been declared to be 
champertous by this court, and it further ap- 
pearing that the respondents avoided such 
contract on the ground of its champertous 
nature, the guettion for determination i» at 
to whether or not »uoh conduct on the part 
of attorneys and counselors at law is suffi- 
cient cause for disbarment." (Italics mine.) 

In the respondents' brief it was said: "The 
sole question for determination by the court 
is as to whether the information filed 

• * • states such a case as to lead the 
court to tbe conclusion that the respondents 
are unfit to practice at this bar. * * * 
Tbe charge is that respondents 'entered into 
an unlawful, champertous contract with Al- 
fred H. Nelson, deceased.' And that 'they al- 
so entered into an unlaicful and champertous 
contract with one Thomas yclson. • • • • 
In other words, upon this hearing the sole 
question for consideration is as to whether, if 
an attorney enters into a champertous con- 
tract, that is a sufflcient ground for disbar- 
ment." (Italics mine.) 

In neither of the briefs mentioned Is there 
any statement, suggestion, or word to the 
effect that Evans and Rogers, or either of 
them, bad in their possession a dollar that 
belonged to the estate of Charles A. Nelson, 
deceased, or to any of the beneficiaries there- 
of. Nor is there a suggestion that they, or 
either of them, was in any respect unfaith- 
ful to, or unmindful of, tbelr client's interest 
in tbe case of Nelson v. Southern Pacific 
Railway Company, to which the contract in 
question referred, or that they were derelict 
in their duty to their clients in any other 
case or cases. Tbe only question discussed 
in the briefs was tbe question of whether tbe 
contracts mentioned were champertous. Fur- 
thermore, the findings of fact proposed and 
submitted by the relator in the disbarment 
proceedings to the referee as the findings in 
the case are among tbe papers on file herein, 
and they contain no statement, nor even a 
suggestion, from which it can be Inferred 
that there was any claim made at the hear- 
ing, or at any other time, that Evans and 
Rogers, or either of them, was withholding, 



or that they or either of them had in their 
possession, any fund or money belonging to 
the Charles A. Nelson estate. Those pro- 
posed findings refer only to tacts lukving some 
bearing upon the question of champerty. 
Moreover, I have read the record containing 
a transcript of the evidence submitted on 
the bearing before tbe referee, and it shows 
that no claim was made, nor was It even sug- 
gested by the relator, the Attorney General, 
or by counsel who were appointed as friends 
of tbe court at the hearing on the merits, 
that there was any money due from Evaoa 
and Rogers or either of them, or that they 
had any money or fund in their possession or 
under their control belonging to the Charles 
A. Nelson estate; nor was any evidence of- 
fered for the purpose of establishing any 
such fact. On the contrary, the record, as 
made before the referee, shows that the At- 
torney General, who examined the witnesses 
called by the state and cross-examined the 
witnesses who testified for respondents (pe- 
titioners herein), endeavored to show that 
Thomas Nelson complied in every particular 
with the terms of the contract in question; 
and that be (not tbe widow and children of 
Charles A. Nelson) was in effect defrauded 
out of what was due him, because Evans & 
Rogers availed themselves of the alleged 
champertous character of the contract as a 
defense in his suit against them. 

Thomas Nelson, who made and subscrib- 
ed to the affidavit upon wtiich the disbar- 
ment proceedings were instituted, was called 
as a witness by tbe state, and testified in 
part as follows: "Q. Where did you get 
the affidavit from; who drew it up for you? 
A. Well, I think Mr. Williams drew the main 
part of it. ♦ * • I sent him the facts 
first, and then he put it in form for me and 
sent it back to me. * * * Q. You sent 
him the facts to draw the affidavits from and 
paid him $75 ; that Is, to prepare the papera 
necessary to institute these proceedings? A. 
Yes, sir. • • ♦ I wanted to place Mr. 
Evans and Rogers on record in the Supreme 
Court in this matter, and I told him that. 
Q. I understand you to say that you wanted 
to put Evans & Rogers on record in tbe Su- 
preme Court? A. If they didn't settle with 
me. • • • Q. What you were anxious for 
was to collect under your contract? A. I 
wanted my money. • • • I brought pro- 
ceedings against them with the hope of getting 
my money. ♦ * • Q. Mr. Nelson, what sat- 
isfaction did you expect from placing Evans 
& Rogers on record in tbis case? A. Well, 
I don't know what you would call it, per- 
haps revenge. » • • They made a con- 
tract with me that they knew was illegal, 
and that they could make void and I could 
not collect, and then to take advantage of 
that contract and deny it and repudiate it 
alter I had performed my part of it" 

And I here remark, parenthetically, that 
the evidence of Thomas Nelson, above set 
forth, which is not disputed nor the effect of 



Digitized by Vj O^Q IC 



Utali) 



IN SBKVAKa 



233 



It in any eense nentrallzed by tbe testimony 
of any of the other witnesses who testified 
in the case, shows tliat the dlsharment pro- 
ceedings, 80 far as he was concerned, was a 
case of blackmail to extort money from Evans 
& Hogers, which this court, In the opinion 
under consideration, held he was not enti- 
tled to receive. On this phase of the contro- 
versy this court, 80 far as material here, said 
that the services for which "Alfred H. Nel- 
son was, under the agreement, to receive 
through Thomas Nelson, amounting to $1,- 
793.33, • • • were never rendered." And, 
again, the court said: "Neither Alfred H. 
Nelson nor Thomas Nelson was entitled to 
receive any part of the amount recovered 
onder said contract" 

On the filing of the report of the referee 
and the findings of fact made by him, togeth- 
er with a transcript of the evidence taken at 
the hearing, the Attorney General and coun- 
sel appointed by, and who appeared in the 
cause as friends of, the court, jointly filed a 
brief In the cause on behalf of the state. 
The questions of fact discussed in the brief 
relate solely to the conduct of E>ans & Rog- 
ers in entering into the alleged champertous 
contract, and the only legal questions there- 
in discussed relate to the law of champerty. 
The only reference made In the brief to the 
matter which seems to have Impelled this 
court to make additional findings and to ren- 
der tlie Judgment complained of Is the fol- 
lowing: "We think the respondents will not 
thank their couitsel for the suggestion. In 
their brief, that tbe $1,6G6.66 retained by 
them Is the money of their clients, and not 
their own. This would be shunning Scylla 
and falling Into Charybdis." Moreover, coun- 
sel who represented Thomas Nelson in his 
Hult against E^vans & Rogers, and who, after 
familiarizing himself with all of the facts, 
prepared tbe Information upon which the 
disbarment proceedings were instituted, In 
integrity, legal learning, and ability stands 
high in his profession. In fact, in these 
respects he is regarded as the peer of any 
member of the bar of this court It is ap- 
parent that It did not occur to him, neither 
in the Thomas Nelson suit against Evans 
ft Rosters, in which he sought to recover for 
his cUent the 51,703.33, nor in tbe disbar- 
ment proceedings, that this money belonged 
to tbe widow and children, and that Evans 
& Rogers were wrongfully withholding It 
from them. As I have stated, it was not 
claimed, nor even suggested, ^ther by the 
Attorney General or the eminent counsel who 
appeared in the case as friends of the court 
that the widow and children, in the order 
and decree of distribution of the money re- 
covered, did not receive every cent that th?y 
were entitled to receive. On the contrary, 
the only reasonable inference that can be 
drawn from tbe record is that all of tbe at- 
torneys mentioned believed that If it were 
not for the alleged champertous character of 



the contracts mentioned Thomas Nelson 
would have been entitled to receive this mon- 
ey from Evans ft Rogers. I invite attention 
to the attitude of counsel for Thomas Nel- 
son and the attorneys who appeared for the 
state merely for the purpose of showing that, 
even If It were conceded that the widow and 
children- were entitled to the $1,793.33 men- 
tioned, it nevertheless was a question upon 
which legal minds might well differ, and 
would have a material bearing on the ques- 
tion of good faith on the part of Evans ft- 
Rogers, who have persistently claimed tliat 
they were entitled to this money, and not' 
Thomas Nelson. And I think the only rea- 
sonable inference that can be drawn from 
the record Is that It never occurred to them 
that tbe widow and children were entitled 
to any more than the one-half of the Judg- 
ment, which was paid them, until their at- 
tention was called to the brief filed In the 
case by their counsel, in which it was said: 
"If Thomas Nelson did not perform the con- 
sideration he promised, viz., secure the at- 
tendance of the nonresident witnesses, then 
Evans ft Rogers, who, by that contract, were 
made trustees of one-third of one-half of the 
recovery, would have been grossly derelict in 
duty, violating the rights of their clients, the 
real beneficiaries, had they paid said Thom- 
as." Regarding this statement of counsel 
this conrt, in the opinion, at page 383 of 22 
Utah, page 918 of 62 Pac. (53 L. R. A. 952, 
83 Am. St Rep. 794), says: "The declaration 
in the respondents' brief that they were made 
trustees of that amount ($1,793.33) for their 
clients, the real beneficiaries, was evidently 
an afterthought. At tbe argument before us, 
when the attention of respondents' counsel 
was called to that declaration, one of them. 
in the presence of one of the respondents, 
• * • notwithstanding his name was at- 
tached, as an attorney, to said brief, disput- 
ed that declaration, and declared that tbe 
respondents were entitled to retain tbe whole 
sum distributed to them." This declaration 
on the part of counsel was clearly a repudia- 
tion of the statement made in the brief. 
How, then, can it be said that Eh^ans & Rog- 
ers admitted that they were derelict In their 
duty to their clients, and especially in face 
of their sworn testimony, wherein they claim- 
ed that they were mtitled to the money dis- 
tributed to them? 

Neither the widow, nor any other person 
who was Interested, either directly or indi- 
rectly, in the suit aguinst the railroad com- 
pany or in the disbarment proceedings, has 
ever suggested or even intimated, so far as 
shown by the record, that tbe services con- 
tracted for by the widow were not fully per- 
formed in every particular. In fact the loy- 
alty of the attorneys, especially that shown 
by E\'ans & Rogers, to their clients, and the 
perseverance with which they prosecuted 
their claim against the railroad company un- 
der circumstances which the record shows 
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were af- the most discouraging character, 
was highly commendable. They advanced 
Qoaned) the widow money to enable her to 
come from her home to Ogden and be pres- 
ent and testify in the cause at the several 
trials (five in number), and to pay other nec- 
essary costs and expenses. She was there- 
fore advised that after the first trial was 
bad Evans & Rogers, In effect, carried on 
the litigation for her and finally brought It 
to successful termination. For aught that 
appears in the record, the widow was per- 
fectly satisfied with the manner in which the 
case was handled by Evans & Rogers and 
the outcome of it, and with the amount (one- 
baU) of the Judgment that was distributed to 
her and the children. It thus appears that 
this question — the assumed dereliction of du- 
ty on the part of Evans & Rogers to their 
clients, and upon which the final order in 
the opinion is based — was by this court, act- 
ing under a misconception of the facts, and 
by a misapplication of legal principles to 
the facts, imported Into the case on its own 
motion, after the case was argued and sub- 
mitted. In the opinion and Judgment com- 
plained of It is said that Evans & Rogers 
"put into their own pockets" 11,703.33 that 
belonged to their clients. The court there- 
fore, w^itliout Its power being invoked, went 
entirely outside of the Issues and in effect 
adjudged Evans & Rogers guilty of a crime 
with which they had not been charged, and 
concerning which no evidence was adduced. 
For aught that appears In the record, the 
first intimation that Evans & Rogers receiv- 
ed that they were accused of having ap- 
propriated to their own use their clients' 
money was when the opinion and Judgment 
under consideration was announced by the 
court 

[32] It requires no argument to show that 
the court, in effect, adjudging these parties 
guilty of a crime not charged in the infor- 
mation, and without giving them an oppor- 
tunity to be heard, acted without Jurisdic- 
tion. "Courts have no power to adjudicate 
matters not involved in issues In the case 
before them; and such adjudications, if 
made, are not binding.' 12 Fucy. PL & Pr. 
130, and cases cited in note. 

This court, in the case of Maynard v. In- 
surance Ass'n, 14 Utah, 458, 47 Pac. 1030, re- 
ferring to certain facts found that were not 
within the issues, said: "This, however, is 
a fact found outside of any issues raised In 
the pleadings; for nowhere in the complaint 
or answer does there appear any reference 
to such a by-law, nor is Its existence shown 
anywhere in the transcript or abstract, ex- 
cept In the findings of fact. A fact found 
outside of any issue cannot be considered as 
supporting the Judgment, because facts not 
in Issue need not be found; and. If found, 
the finding Is nugatory and without effect." 

In Cooley's OonslltutlonBl Law, at page 
232, the author, In defining the term "due 



process of law," quotes and adopts the lan- 
guage of an eminent advocate and statesman, 
as follows: "By the 'law of the land' la 
most clearly Intended the general law — a law 
which hears before it condemns, which pro- 
ceeds upon Inquiry, and renders Judgment 
only after trial." 

In Story, Const (5th Ed.) | 1946, the aa- 
thor says: "When life and liberty are In 
question, there must. In every Instance, be 
Judicial proceedings; and that requirement 
ImpUea an accusation, a hearing before an 
Impartial tribunal with proper Jurisdiction, 
and a conviction and Judgment before the 
punishment can be Inflicted." See 3 Words 
and Phrases, pp. 2244, 2245. 

In Windsor v. McVeigh, 93 U. S. 274, 23 
lb Ed. 914, the Supreme Court of the United 
States, speaking through Mr. Justice Field, 
says: "Wherever one is assailed In his per- 
son or his property, there he may defend; 
for the liability and the right are Insepara- 
ble. This is a principle of natural Justice, 
recognized as such by the common Intelli- 
gence and conscience of all nations. A sen- 
tence of a court pronounced against a party 
without hearing him, or giving blm an oppor- 
tunity to be heard, Is not a Judicial determi- 
nation of his rights,, and is not entitled to re- 
spect In any other tribunal." 

[93, 34] There Is another reason why that 
part of the opinion in which It is found that 
Evans & Rogers "put into their own pock- 
ets" and appropriated to their own use mon- 
ey that belonged to their climts cannot be 
upheld. An order or decree of distribution of 
the money recovered from the railroad com- 
pany was made by the district court of Web- 
er county. Under this decree one-half of the 
fund was distributed to the widow and mi- 
nor children of Charles A. Nelson and one- 
half to Evans & Rogers In payment of their 
contingent fee due them by the terms of their 
contract with the widow of Charles A. Nel- 
son, through Alfred H. Nelson. The law is 
well settled that a decree of distribution In 
probate proceedings, after due and legal no- 
tice, by a court having Jurisdiction of the 
subject-matter. Is conclusive as to the fund. 
Items, and matters covered by and properly 
Included within the decree until set aside or 
modified by the court entering the decree In 
the manner prescribed by law, or until re- 
versed on appeal. 

lu 2 Black on Judgments, { 643, the author 
says : "Thus, where a Judge of probate ha.s, 
by a decree, allowed a widow her distributive 
share in her husband's estate, the accuracy 
of the decree, as to the amount by law al- 
lowable to her, cannot be called in question 
collaterally." And, agiiin, In section 644, It 
Is said: "A decree of the probate court set- 
tling an executor's or administrator's final 
account and dLscharglng him from his trust, 
after due legal notice, and In the absence of 
fraud, is conclusive upon all matters or items 
which come directly before the court, until 
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rerersed; and It will be presumed that It 
was founded upon proper evidence, and that 
every in^requlslte to a valid discharge was 
compiled with; nor can the decree be im- 
peached in any collateral i;)roceeding." 

In 23 Cya 1065 the text, which is written 
by this same author, contains the following 
terse statement of the rule as applied to 
Judgments generally: "A Judgment rendered 
by a court having jurisdiction of the parties 
and the subject-matter, unless reversed or 
annulled in some proper proceeding, is not 
open to contradiction or impeachment in re- 
spect to its validity, verity, or binding effect, 
by parties or privies, in any collateral action 
or proceeding." And on page 1061 the same 
author says: "Orders and decrees of a sur- 
rogate, or of a probate or orphans' court, in 
any case in which jurisdiction has attached, 
are not open to contradiction or re-examina- 
tion in any collateral proceeding." And, 
again, on page 1063, after illustrating what 
constitutes a direct attack on a Judgment, 
the same author says: "On the other band, 
if the action or proceeding has an independ- 
ott purpose and contemplates some other re- 
lief or result, although the overturning of 
the judgment may be important or even nec- 
essary to its success, then the attack upon 
the Judgment is cpllateral. This is the case 
where the proceeding is founded directly up- 
on the judgment in question, or upon any of 
Its Incidents or consequences as a Judgment, 
or where the judgment forms a part of the 
plaintltrs title, or of the evidence by which 
bis claim is supported." 

The order and judgment of this court re- 
quiring Evans & Bogers to deposit with the 
clerk of this court $1,793.33, with interest 
thereon, "for the use and benefit of the wid- 
ow and minor childi-en of Charles A. Nelson," 
was, at least, a partial annulment of the or- 
der and decree of distribution theretofore 
made by the district court of Weber county 
of the money recovered from the railroad 
company in the suit mentioned. This court, 
by thus collaterally impeaching and in effect 
annulling the order and decree of the district 
court, clearly acted without jurisdiction. I 
do not wish to be understood as holding that 
this court may not, in a proper proceeding, 
order an attorney and counselor at' law li- 
censed to practice before the courts of rec- 
ord of ibis state, who wrongfully withholds 
money or funds from hjs clients, to account 
to them for such money or funds, and, if he 
falls to comply with the order, to suspend 
or permanently disbar him. If this court, 
when its attention was called to the order 
and decree of distribution, had refused to be 
bound by any feature of it, on the ground 
that it was absolutely void because of the 
alleged cbampertous features of the con- 
tract under which it was obtained, and had 
required Evans & Rogers to pay the entire 
sum retained by them, under the decree, into 
eonrt, and left tbem to recover for their 



sewloes on « quantum meratt, tt might b« ar- 
gaed with much force that, since they were 
officers of the court, such an order, under 
the circumstances, would have some legal 
basis upon which to stand. This court, bow- 
ever, did not make the order requiring Evans 
& Rogers to pay to the clerk of this court, 
for . the use and benefit of the widow and 
chUdren, the $1,793.33 mentioned, on the 
ground that the order and decree under 
which they retained the money was void.* 
The court, by making its order, recognized 
the validity of the decree of distribution, and, 
in effect, held that the basis upon which the 
distribution of the fund was made was ineq- 
uitable; and the order made was, in effect, 
a modification of the decree. 

No claim was made, nor was there any in- 
timation by any one at the hearing of the 
disbarment proceedings, so far as shown by 
the record, that Evans and Rogers, or either 
of them, induced the court to make and en- 
ter the order and decree of distribution of 
the money recovered in the suit against the 
railroad company to the parties entitled 
thereto through misrepresentation or other 
unprofessional conduct In- fact, this ques- 
tion, as hereinbefore stated, was not an is- 
sue in the proceedings. It was Incidentally 
referred to by David Evans in his testimony 
regarding the settlement which he claimed 
he had with Mrs. Nelson and Thomas A. Nel- 
son. In the opinion It Is said: "It appears 
from the record that Alfred H. Nelson, the 
administrator, was absent from the state 
when the order of distribution was made; 
and, while it does not in express terms ap- 
pear that Evans & Rogers obtained the or- 
der of distribution, it is inferable that they 
did. Whether they did or did not procure 
the order, they knew of its provisions, and 
received one-half of the recovery with full 
knowledge of all the facts in the case. Nei- 
ther does it appear that the widow, nor any 
one legally qualified to act for the minor chil- 
dren, api)eared or was represented in the 
proceeding in which said order was granted, 
or that Evans & Rogers advised the widow, 
or any representative of the minor children, 
that the widow and minor children were en- 
titled to $1,793.33 more than allowed them 
by the order of distribution." 

[36] In the absence of any showing to the 
contrary, the presumption is that the order 
and decree of dLstrlbution made and entered 
by the district court were regiilar and prop- 
er. Black on Judgments, § 270; 23 Cye. 
1047. There is absolutely nothing in the 
record from which it can be inferred that 
there was any irregularity whatever in the 
proceedings leading up to and which cul- 
minated in the making of the order and de- 
cree of distribution. The language of the 
opinion above set forth, however, seems to 
imply that some undue advantage was taken 
of the widow and children by Evans & Rog- 
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eta, Or with their connivance, when the or- 
der and decree of distribution was procured. 
The only evidence In the record on that quesr 
tlon was given by Mr. Evans, and la as fol- 
lows: "Q. The Judgment was afllrmed by 
the Supreme Court of the state? A. Yes; 
and the money was distributed to the proper 
l)artles — Mrs. Nelson getting one-half under 
the contract which we made. Q. It was not 
paid to A. H. Nelson, as administrator? A. 
A. H. Nelson had left In the meantime, and 
these payments were all made under the or- 
der of the court — the matter was In the 
court, and the matter of the estate of Charles 
A. Nelson, deceased, was pendlns, and, Nel- 
son being absent, the whole matter was re- 
ferred to the Second Judicial district court, 

• • • and the money distributed in this 
way under the order of the court. Q. How 
was the money distributed under the order 
of the court? A. It was distributed one-half 
to the widow and her two children and one- 
half to Evans & Rogers as fees In the case, 
aside from the witness' fees, cleric's fees, etc., 
which were recovered that was paid to the 
several parties entitled to it Mr. Nelson 
then, after the money had been recovered, 
and having refused at that time to do any- 
thing, demanded fulfillment of that contract 
which Is marked here 'Exhibit A.' " 

And further along in his testimony be said: 
"I would like to state right In that connec- 
tion, too, that at the time I came to settle 
with Mr. Nelson, to settle with all the par- 
ties, they were all present, the widow. Nel- 
son, and all Interested ; that Nelson insisted 
that we had made a contract with him by 
which we agreed to pay him one-half of our 
fees in the Saunders Case and one-half in 
the Nelson Case, and 1 told him that no 
such contract was made at all, and he seem- 
ed to be somewhat dissatisfied about it, and 
he figured up all the money which he had 
expended in procuring witnesses, • • • 
»nd he was paid by the parties In the manner 
which I have suggested, somewhere in ex- 
cess of tliat which he advanced ; and I sup- 
posed the thing was all satisfactory until -he 
came in the next day and said he had a con- 
tract which we made with him In the Nelson 
Case, and exacted a settlement for that and 

• ♦ ♦ stated that If that contract was 
not fulfilled he would sue us." 

The foregoing Is the only evidence in the 
record bearing upon the distribution of the 
fund in question under the order of the 
court. 

[36] I now come to the que.stion, and the 
only question, that was in issue In the dis- 
baruieut proceedings, namely, were the two 
contracts in question, or either of them, 
champertous? I refer to the contract en- 
tered into by Evans & Kogers and Alfred H. 
Nelson, on the one baud, and the widow of 
Charles A. Nelson, on the other, and the con- 
tract entered into between IXans & Rogers 
and Thomas Nelson. I am clearly of the 



opinion that neither of the contracts was 
champertous, as the term is now defined and 
understood. Nor do I think that either of 
them was against sonnd public policy. The 
contract under whSch Evans & Rogers rei>- 
resented the widow and children of Charles 
A. Nelson in the prosecution of their claim 
against the railroad company was made with 
the widow, through Alfred H. Nelson. The 
evidence, without conflict, shows that she 
authorized Alfred H. Nelson to make the con- 
tract; and the evidence Is undisputed that 
the contract was made before Alfred H. Nel- 
son was appointed administrator of the es- 
tate of Charles A. Nelson deceased. Mr. Rog- 
ers testified, and the evidence is corroborat- 
ed by the testimony of other witnesses and 
not disputed by any, as follows: "A. H. Nel- 
son, ♦ • • In February, 1892, came Into 
the ofllce of Evans & Rogers, • ♦ ♦ and 
apprised me of the fact that his brother, 
Charles Nelson, had been killed In the pre- 
vious Jaimary, while transporting a car load 
of sheep from Nevada to California, and 
showed me some letters which he had from 
the widow of Charles Nelson, asking him to 
look into the matter or cause of her hus- 
band's death, and furnished him In the let- 
ter the names of persons who were eyewit- 
nesses to the cause of his death. He also 
had a newspaper clipping from some Nevada 
paper, irarportlng to contain an account of 
his brother's death and cause of it, and con- 
sulted me about It And the result of the 
conversation was that he was advised by me 
to write for further particulars In regard to 
the matter. He received another letter from 
his sister-in-law, the widow of Charles Nel- 
son, in which she stated that she placed the 
matter entirely in his hands as her attor- 
ney, and desired him to do everything whldi 
was necessary to secure compensation from 
the Southern Padflc Company for the neg- 
ligent killing of her husband, and directed 
him, if he saw fit, to employ other attorneys 
to assist him in the case. • • • We 
agreed to make a contract to prosecute the 
case on behalf of the widow and her minor 
children against the company for 50 per cent 
of whatever sum was recovered, the 50 per 
cent compensation to be divided between A. 
H. Nelson and Evans & Rogers, he to re- 
ceive one-third, and Evans & Rogers to re- 
ceive two-thirds. Q. The time that you made 
this contract, was A: H. Nelson administra- 
tor for the estate? A. No, sir. He was ap- 
ixjlnted administrator afterwards, simply for 
the purpose of promptly prosecuting tlie suit 
on behalf of the widow and children. 
• • • He was selected on account of the 
relationship and the fact that he was a 
brother of the decease<l — more for conven- 
ience, iwrhaps, than anything else. • ♦ • 
Q. After the contract was made with A. H. 
Nelson and suit was commenced, and he was 
appointed administrator, state whether or 
not Nelson left Ogden. A. Ves, sir. ♦ ♦ • 
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He left O^den Is 1803 and before the trial 
ef Nelson v. Southern Pac. Oo. • • • The 
case was first tried In November or Decem- 
ber, 1893 ; tried at Ogden, and a nonsnlt was 
granted. Q. At fiiat time bad yon a con- 
tract with Thomas Nelson? A. No, sir. Q. 
That was afterwards? A. Yes, sir. Q. Ton 
may state whether, after the nonsnlt was 
granted, yon commenced another suit In the 
name of the administrator for another cause 
of action. A Yes, sir ; under the same, with 
A. H. Nelson represoitlng the widow and 
children, having authority from her to em- 
ploy attorneys to assist her." 

Mr. I^rans testified concerning these trans- 
actions as follows: "Q. State, as nearly as 
yon can, Mr. Evans, the terms of that con- 
tract A. I can only state in a general way. 
The terms of the contract were that we 
agreed, the three of us, A. H. Nelson and 
Eivans & Rogers, to prosecute that cause for 
one-half, a contingent fee of one-half. Q. 
Whom did you agree with? A. We made an 
agreement with the widow and children, as 
I understand it. I am not clear about that 
contract, because I didn't draw it • • • 
I did not draw up the contract; but my rec- 
ollection is tliat he [Nelson] communicated 
with his people in Nevada and California, 
and tbey agreed there to give one-half to the 
three of us if we would take the case." 

Regarding the understanding that Evans 
ft Rogers had with the widow, Mrs. Nelscm, 
relative to the payment of costs, etc., Mr. 
Evans testified as follows: "Mrs. Nelson, 
I)elDg an important witness on the question 
of damages, appealed to us — tliat is, Eivans 
ft Rogers — for assistance to bring her from 
Oallfornla to Utah, in order to give her testi- 
mony in the case, and llkewUe to exhlUt 
whatever interest a widow woman, under 
the circumstances, would have. She stated 
to us that she would be glad if we would 
lend her the money or advance it to her; that 
she would return it to us whether we won 
the case or lost It, if she bad to earn her 
money with her needle. Under this appeal 
Evans & Rogers advanced her the money to 
bring her here every time she testified in 
the case, which, I believe, was four times. 

• • • Mrs. Nellie Nelson was a seam- 
stress by trade, had two minor children, and 
had no Income or support whatever, except 
that which she earned with her needle. 

* * * The case either had to go by de- 
fault, or we bad to lend money to the widow 
Tor the puriwse of assisting her in carrying 
It OIL ♦ ♦ • That arrangement, however, 
was not made with her until after the case 
was instituted. • • ♦ she returned, aft- 
er she rec^ved her money, every dollar 
which we had advanced to her, to us — 
paid us." 

The foregoing evidence, which is not dis- 
puted in any particular, clearly Illustrates 
the terms of the contract between the widow, 
OB one side, and Evans & Rogers and Alfred 



H. Nelson, on the ofhisr. TTAdtf the contract 
these three attorneys' wece to receive for 
their services one-half of any amount recov- 
ered from the railroad company for the 
death of GtiaTles A Nelson, and the widow 
and the minor children one-half. The widow 
did not, as the opinion of this court seems 
to Imply, make a separate and independent 
contract with Alfred H. Nelson for his serv- 
ices, in which she agreed to pay him one-third 
of one-half of any amount that might be recov- 
ered, and another separate and independent 
contract with Evans & Rogers for their serv- 
ices, in which she agreed to allow them two- 
thirds of one-half of any amount that might 
be recovered. The only inference permissible 
from the evidence Is tluit the widow made 
but one contract and by the terms of that 
contract she agreed to give the three attor- 
neys mentioned a lump sum of one-half of 
the amount recovered. No claim was, or is 
made, that the attorney's fee agreed upon be- 
tween the parties and later allowed by the 
district court in Its order and decree of dis- 
tribution of the money recovered from the 
railroad company was^ under the circum- 
stances, unconscionable, or in any sense dis- 
proportionate to the services rendered. 
Therefore, so long as the attorneys safe- 
guarded their clients' interests in the suit 
against the railroad company and discharged 
every duty required of them by the terms of 
the contract, it was no concern of their 
clients on wluit basis they divided between 
themselves the fee received for their serv- 
ices, or, for that matter, what arrangements 
they made between themselves regarding the 
disposition of it 

[37] After the contract referred to was 
made with the widow, the attorneys reduced 
to writing the oral agreement tbey had be- 
tween themselves regarding the basis upon 
which the fee should be divided in case of a 
recovery. Alfred H. Nelson, who was a wit- 
ness for the state, testified that the contract 
between himself and Evans & Rogers was 
"similar" to the Thomas Nelson contract set 
forth in the foregoing opinion written by Mr. 
Justice STRAUP. Mr. Nelson was asked the 
following question by the Attorney General: 
"At the time of making the contract between 
yourself and Messrs. Evans & Rogers, had 
you been appointed administrator of the es- 
tate of your brother?" And he answered: 
"I don't remember; I think not, but my rec- 
ollection is not perfectly clear as to that I 
know we talked the matter over about the 
bringing of a suit for some days, possibly 
some weeks, before we did anything. We 
looked the matter up quite carefully. Mr. 
Horn and myself spent a great deal of time 
in Evans & Rogers' office looldng up author- 
ities and studying the case before we finally 
decided to do anything." He also testified 
that be was appointed administrator "simply 
to facilitate the prosecution of the action 
with the railroad company." Mr. Evans 
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testified positively tbat' Qie contract wltH 
Alfted H. Nelson was, in substance, tbe same 
as the Thomas Nelson contract, and that It 
was executed before Nelson was appointed 
administrator, and that "he [Nelson] was ap- 
pointed administrator afterwards, simply 
for the purpose of promptly prosecuting the 
suit on behalf of the widow and children. 
* • • He was selected on account of the 
relationship and the fact that he was a 
brother of the deceased — more for conven- 
ience than anything else." Rogers testified 
In relation to these questions, and his evl- 
dmce is. In substance, the same as that giv- 
en by Mr. Evans. The only evidence in the 
record regarding the nature of the contract 
between Evans Sc Rogers and Alfred H. Nel- 
son, the time when it was executed with ref- 
erence to the time Nelson was appointed ad- 
ministrator, and the reason why he, Instead 
of some other, was appointed, Is the evidence 
of these parties. As stated in the opinion 
wrlttoi by Mr. Justice STRAUP, the case was 
tried Ave times in the district court, and was 
brought to this court three times on appeal. 
The case was first tried in the district couirt 
In November or December, 1S93, and the 
plalntlfT was nonsuited. Soon after the trial 
was had, Alfred H. Nelson left Utah and lo- 
cated permanently in Califoi'nia. 'Before 
leaving Utah he and his brother, Thomas 
Nelson, called upon Evans & Rogers at their 
(fflces in Ogden, and after some discussion 
between the parties the Thomas Nelson con- 
tract was entered Into under the circum- 
stances and conditions as stated by Mr. Jus- 
tice STRAUP in the foregoing opinion. 

But few rules of the common law have un- 
dergone more sweeping changes in their ap- 
plication than those relating to maintenance 
and champerty. Under the old common-law 
doctrine the transfer of choses In action was 
prohibited. The reason for this rule was, as 
stated by Mr. Chltty in his work on Bills, 
(section 6), that "such alienations tended to 
Increase maintenance and litigation and af- 
forded means to powerful men to purchase 
rights of action, and thereby enabled them to 
oppress indigent debtors whose original cred- 
itors would not, perhaps, have sued them." 
In Ray on Contractual Limitations (page 
119) the author, after giving a brief history 
of the law of maintenance and champerty, 
says: "The peculiar state of society out of 
which such a law grew carried it to the most 
absurd extremes. Men were held Indictable 
for aiding a litigant to find a lawyer; for 
giving friendly advice to a neighbor as to his 
legal rights; for lending money to a friend 
to vindicate his known legal rights ; for of- 
fering voluntarily to testify in a pending 
suit; and other like offices of charity and 
friendship. It Is not surprising, therefore, 
that the law on this subject has gradually 
undergone a great change, which is recogniz- 
ed universally by jurists, Judges, and law 
writers everywhere." 



And, again, on page 120 the avtbor says: 
"This change has been called for by the new 
conditions of modem society, considered in 
its varied relations, commercial, political, 
and sociological. In many of Its phases It 
has been, both in America and England, em- 
phatically discarded as 'Inapplicable to the 
present condition of society, and obsolete^' 
It is accordingly asserted on high English 
authority that no one has been punished 
criminally for the offense of maintenance or 
champerty within the memory of living num." 
Stephen, Olm. Ll 234. 

Warvelle, in his worlc on Legal Elthics 
(section 146), says: "The ancient doctrine of 
maintenance grew out of conditions which 
do not exist and never have existed in the 
United States. Having little or no founda^ 
tlon in reason, it has fallen Into disuse ; and 
the general rule now is that any person 
claiming a right may contract to pay, for 
legal services rendered in vindicating It, a 
stipulated portion of the thing, or of the val- 
ue of the thing, when recovered, the pay- 
mmt to <be dependent solely upon such recov- 
ery, instead of paying, or contracting to pay, 
a certain sum and in any event Such an 
agreement does not conflict with the law as 
now administered ; nor does it, in any proper 
sense, contravene any principle of public 
policy." 

And, again, the author, after referring to 
the arguments generally made against such 
contracts on ethical grounds (section 150), 
says: "It not Infrequently happens that per- 
sons are injured through the negligence or 
willful misconduct of others, but who yet, by 
reason of poverty, are unable to employ 
counsel to assert their rights. In such event 
their only means of redress lies in gratuitous 
service, which Is rarely given, or in tb^ 
ability to find some one who will conduct the 
case for a contingent fee. That relations of 
this kind are often abused by speculative 
attorneys, or tliat suits of this character are 
turned into a sort of commercial traffic by 
the 'personal Injury' lawyer, does not destroy 
the beneficent idea last discussed. So it will 
be seen that much can be said in favor of con- 
tingent fees, viewed solely from an ethical 
standpoint." 

See, also. Archer on Ethical Obligations of 
the Lawyer, p. 191. 

[S8] According to the weight of modern 
authority "champerty is a species of mainte- 
nance, 'being a bargain with the plaintiff or 
defendant to divide land or other matter 
sued for between them if they prevail at 
law; whereupon the champertor is to carry 
the party suit at his own expense.'" 2 
Words and Phrases, 1047. While there are 
some decisions to the contrary, the great 
weiglit of authority is to the effect that, 
where an "attorney does not undertake to 
support the litigation at his own expense, or 
to indemnify the client against costs and 
charges, but merely agrees to render the 
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ordinary services of an attorney, In consider- 
ation of receiving a percentage of the money 
or thing recovered, • • • that this does 
not constitute champerty." 6 Cyc. 839, 860, 
and cases cited in note 41. And on page 
862 of the last-clted volume It Is said: "It Is 
neither against public policy nor champer- 
tous for an attorney to loan his client money 
with which to pay costs of suit, nor to ad- 
vance money necessary to carry on the suit 
as needed, when such advances are made as 
a loan, with the express or implied under- 
standing or agreement for Its repayment, 
and there Is no contract of indemnity against 
the client's liability to pay costs." This doc- 
trine has been recognized and followed In 
this Jurisdiction. Potter y. AJaz Min. Co., 
22 TJtah, 273, 61 Pac. 999. 

In 5 Am. & Eng. U 829 It Is said: "The 
doctrine of champerty and maintenance does 
not prohibit an attorney retained In a case 
from advancing the necessary incidental costs 
of litigation ; and, even though he advances 
the money to pay such costs without special 
agreement, he may recover from his client 
the amount so advanced." 

In 1 Page on Contracts, | 339, the author 
quotes and adopts the language of 4 Black- 
stone, Com. 135, as follows: "A man may, 
however, maintain the suit of his near kins- 
man, servant, or poor neighbor out of char- 
ity and compassion, with Impunity," and 
adds: "A parent may supply his daughter 
with funds to sue, as for breach of promise 
and seduction. So it Is not maintenance for 
a wife to aid her husband." See, also, sec- 
tion 341, same volume. 

In Brown v. Eigne, 21 Or. 260, 28 Pac. 
11, 14 I* R. A. T45, 28 Am. St. Rep. 752, the 
syllabus, which correctly reflects the doctrine 
as announced In the opinion, is as follows: 
"A fair, bona fide agreement by a lawyer to 
supply funds to carry on a pending suit, in 
consideration of having a share of the prop- 
erty In controversy, If recovered, Is not per 
se void, either on the grounds of champerty, 
as now understood, or of public policy." 

So In the case of Wood v. Casserleigb, 30 
Colo. 287, 71 Pac. 360, 97 Am. St. Rep. 138, 
It was held that the furnishing of documen- 
tary evidence and agreeing to pay expenses 
of litigation for a contingent fee, the claim 
being a valid one, is not against public poli- 
cy. See, also, O'Drlscoll y. Doyle, 31 Colo. 
193, 73 Pac. 27. 

There is not a scintilla of evidence In the 
record that shows, or tends to show, that 
Evans & Rogers agreed to prosecute the suit 
against the railroad company at their own 
expense for the widow and minor children 
of Charles A. Nelson; but, on the contrary, 
the evidence, without conflict, shows that 
after the contract was entered into and the 
suit commenced Evans & Rogers advanced 
certain sums of money to the widow to carry 
on the litigation, with the nnderstandlng 
that she would repay to them the sums so ad- 



vanced, which she accordingly did. There- 
fore, under the great weight of authority 
and the decisions of this court, the contract 
was not ehampertous; nor did It in any re- 
spect contravene any rule of public policy. 
Potter y. Ajaz Mln. Co., supra. It seems that 
this court. In determining the character of 
the contract made with the widow, through 
Alfred H. Nelson, looked solely to the al- 
legations of the complaint in the suit of 
Thomas Nelson v. Evans & Rogers, instead 
of considering the terms of the agreement 
itself, as shown by the evidence in the mat- 
ter under Investigation. 

[S9] The contract made by Alfred H. Nel- 
son with E^'ans & Rogers, fixing the basis 
on which the contingent fee should be divid- 
ed between them In case of a recovery 
against the railroad company, under the cir- 
cumstances, was not in any sense adverse 
or prejudicial to the Interests of the widow 
and children. Alfred H. Nelson was a broth- 
er of the deceased, Charles A. Nelson; and 
under practically all of the authorities he 
bad the ethical, as well as the legal, right 
to assist the widow and minor children of 
his deceased brother la their suit against 
the railroad company. The fact that, by 
the terms of his contract with Evans & Rog- 
ers, he was to be paid out of the contingent 
fee agreed upon, instead of being paid out of 
the portion of the fnnd that went to the 
widow and children, rather Inured to the 
benefit of than prejudiced the rights of 
the widow and children. There can be no 
question that Evans & Rogers had the 
right — in fact. It was their duty — to take 
the necessary steps to procure the presence 
of witnesses who were familiar with the 
transaction and circumstances under which 
Charles A. Nelson lost his life, and, if the 
witnesses who resided In Nevada, and were 
outside of the jurisdiction of the court coald 
not be induced to attend the trial In person, 
to take their depositions. Alfred H. Nelson, 
being associated with Evans & Rogers as 
counsel in the case, also had the legal and 
ethical right to perform those services for 
which he was to receive no compensation 
other than the portion (one-third) of the con- 
tingent fee agreed upon. Under these cir- 
cumstances I fall to understand upon what 
ground It can be successfully claimed that 
his interests were In any sense antagonistic 
to those of the widow and children, or upon 
what theory his contract with E^-ans & Rog- 
ers regarding the portion of the contingent 
fee he should receive for his services can be 
held to be chamiiertons or against public 
policy. As I have -stated, the record shows 
that after the first trial was bad the Thomas 
Nelson contract was entered into. The evi- 
dence, without conflict, shows that this con- 
tract was "similar" to the contract tiiat Ev- 
ans & Rogers made with Alfred H. Nelson. 
Therefore v«hat I have said regarding the 
validity of the Alfred H. Nelson contract ap- 
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pll«8 with ^qaal force to tbe Tbomas Nelson 
contract 

[40] I fully concur In tbe observations 
made and conclusions readied by Mr. Justice 
STRAUP regarding the references made In 
the opinion under consideration to the Croco 
Case, 18 Utah. 311, 64 Pac. 985, 44 L. E. A, 
2S5. There were, however, some matters in- 
volved in the case of Kennedy v. Oregon 
Short Line R. Co., 18 Utah, 325, 54 Pac. 988, 
that were pleaded by Evans & Rogers in 
their answer in the disbarment proceedings. 
In that case the plaintiffs, Mrs. Kennedy and 
her children, three of whom were minors, 
sought to recover damages from the railroad 
company for the death of Patrick Kennedy, 
who was the husband of Mrs. Kennedy and 
father of the children mentioned, which they 
claimed was caused by the negligence of the 
railroad company. Evans & Rogers repre- 
sented the plaintiffs, and the railroad com- 
pany was represented by its general counsel, 
Mr. Williams, who prepared tbe Information 
in the disbarment proceedings and presented 
it to this court, and who was also the state's 
principal witness in the proceedings. It ap- 
pears that Evans & Rogers had a contract 
with the widow and children of Mr. Ken- 
nedy, the deceased, similar to the contract 
here Involved, by the terms of which they 
were to be paid a contingent fee, in case a 
recovery should be had against the railroad 
company. In their answer Qled In the dis- 
barment proceedings Evans & Rogers alleged 
that, while the Kennedy Case was pending 
and awaiting trial in the district court at 
Ogden, Utah, Mr. Williams, counsel for the 
railroad company, "by himself In person, 
* * ♦ went to Boise city, in the state of 
Idaho, • • * to secure from her [Mrs. 
Kennedy] a settlement without the knowl- 
edge or consent of her attorneys, and the 
said Williams, * • * through duress, de- 
ceit [and other Improper Influences therein 
mentioned], caused her, the said Margaret 
Kennedy, to enter into and execute a con- 
tract, by which she agreed to settle the same 
for tbe sum of $3,500; and the said Williams 
asserted that he did not regard the feelings 
or legal interest of respondents, or any law- 
ful right wl^atever which they might have 
in the premises." The foregoing, as well as 
other matters of the same import pleaded 
in tbe answer, were read into the record by 
the attorneys representing the state In the 
disbarment proceedings as part of the ex- 
amination in chief of the witness Williams, 
the attorney who represented the railroad 
company in the Kennedy Case. 

Mr. Williams, in giving his testimony In 
the disbarment proceedings, admitted that 
be made a settlement with Mrs. Kennedy 
without conferring with her attorneys, but 
denied using improper influences to obtain 
the settlomont, as alleged in the answer. He 
attempted to justify his actions and course 



of conduct in that regard on the ground that 
they (Evans & Rogers) were making a prac- 
tice of conducting personal Injury cases in 
the courts of this state nnder contracts made 
with their clients similar to the contracts in 
the A. H. Nelson and Kennedy Cases, which 
be claimed were Illegal and champertous. 
Regarding this matter, Mr. Williams testified 
in part as follows: "I stated then, and I 
state now, that I went and attempted to set- 
tle the case with Mrs. Kennedy for the rea- 
son that previous to that we had a case tried 
In which the champertous contract that has 
been introduced in evidence here was dis- 
closed In that case. ♦ ♦ • The view I 
took of their position was that they were 
not entitled to that consideration which I 
thought members of the profession were or- 
dinarily entitled to receive, and which I was 
disposed to extend." The settlement refer- 
red to was afterwards repudiated by Mrs. 
Kennedy, and the money received In pay- 
ment of her claim was returned to tbe rail- 
road company. A trial was had, and a judg- 
ment was rendered in favor of the plain- 
tiffs in the sum of $7,085. The case was 
appealed to this court and the judgment af- 
firmed. 18 Utah, 325, 54 Pac. 9S8. 

It will thus be observed that the settle- 
ment was obtained for less than half of the 
amount ultimately recovered by the plaintiffs 
in the action. Conceding, for the saJce of 
the argument, that Evans & Rogers, In mak- 
ing their contract with the widow and chil- 
dren of Patrick Kennedy, violated the strict 
letter of the law, it nevertheless, under the 
circumstances, was a mere technical rather 
than a substantial Infraction. They did not, 
in either tbe Nelson Case or In the Kennedy 
Case, solicit the business. On the contrary, 
the printed records of those cases, which are 
on file in this court, show that tbe plaintiffs 
in each case sought and obtained the services 
of Evans & Rogers. In neither of the cases 
was there any officious intermeddling by 
Evans & Rogers, or either of tbeui, such as 
the law and the ethics of the legal profes- 
sion denounce. While settlements of pendlu*; 
cases, made with the clients of opposing 
counsel In the manner and .under the circum- 
stances that counsel for tbe railroad com- 
pany procured a settlement with Mrs. Ken- 
nedy in the case mentioned, may not be In 
violation of law, nor in contravention of 
any principle or rule of public policy, they 
nevertheless are not to be commended. Pot- 
ter v. Ajax Min. Co., supra. 

lu Archer on Ethical Obligations of tbe 
Lawyer (page 136), the author says : "A per- 
son who has engaged a lawyer to look after 
his Interests in a given case places the entire 
matter in his charge. He engages him be- 
cause he is learned in the law and can pro- 
tect bis clients' rights. It is the right of the 
client to have all persons representing ad- 
verse interests go to the attorney and nego- 
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tlate with Um, rather titian try to take ad- 
rantage of bis own lack of technical knowl- 
edge of his rights." 

The author also quotes with approval can- 
on 9 of the American Bar Association's Code 
of Ethics, which Is as foUows: "A lawyer 
should not in any way communicate upon the 
subject of controversy with a party repre- 
sented by counsel; much less should he un- 
dertake to negotiate or compromise the mat- 
ter with him, but should deal only with his 
counseL It Is Incumbent upon the lawyer 
most particularly to avoid everything that 
may tend to mislead a party not represented 
by counsel, and be should not undertake to 
advise him as to the law." 

In the trial of the cases mentioned, and 
others of like character, brought by Evans 
k Rogers, in their capacity of attorneys, in 
which Mr. Williams represented the defend- 
ants, much UI feeling was engendered be- 
tween them. Evans & Rogers were severely 
criticised by Mr. Williams because of the 
allied champertous character of the con- 
tracts under which they prosecuted this class 
of cases; and, on the other hand, Evans & 
Rogers characterized the conduct of Mr. Wil- 
Uams, in Importuning their clients to settle 
pending cases against the railroad company 
without first consulting them, as unprofes- 
sional. 

I think it may be fairly inferred from the 
many heated discussions that took place be- 
tween them In the trial of this class of cases, 
as shown by the printed records thereof on 
file in this court, in which bitter personali- 
ties were Indulged in between them, that the 
disbarment proceedings were the outgrowth 
of this in, and I might add bitter, feeling 
existing between them. And I think it may 
be fairly said that, were it not for the feel- 
ings of resentment entertained towards Evans 
& Rogers by Mr. Williams, and Thomas Nel- 
son's desire for "revenge," the proceedings 
would never have been Instituted. While 
these matters brought out on the hearing be- 
fore the referee concerning the conduct and 
method of counsel in conducting ' or defend- 
ing, as the case might be, this class of cases 
can have no possible bearing on the question 
of the Jurisdiction of this court to make the 
order and render the Judgment complained 
of, they nevertheless tend to explain and to 
account for, at least to some extent, the ac- 
tion of Mr. Williams and Thomas Nelson In 
instituting the disbarment And since these 
proceedings Involved ethical as well as legal 
questions, I have felt constrained to refer to 
these matters. 

FRIOK, J. I fully concur in the conclu- 
sions reached by my Associates for the rea- 
sons so ably and exhaustively stated in the 
foregoing opinions. The only question upon 
which I had any doubt, namely, the Jurisdic- 
tion of this court to entertain the applica- 



tion, is so fully answered by Hr. Justice 
STRAUP that nothing more need be, nor. In- 
deed, could be, said upon that subject 

The question involved in the application 
most strongly appeals to my sense of Justice. 
No court should hesitate to correct any 
wrong arising out of its Judgments, when it 
is within its power to do so. This is es- 
pecially true with respect to any Judgment 
which affects the honor, integrity, standing, 
or morals of Its officers. While the court 
should be strict In enforcing the rules of 
ethics, as they afTect the conduct of its offi- 
cers, yet it should also be ever ready and 
quick to correct any wrong that any of its 
officers may suffer by reason of its Judgment, 
where such correction is possible and legal, 
la this case It Is made apparent that a wrong 
exists; and It is equally apparent that we 
have the power to correct it That the wrong 
was brought about through inadvertence and 
with the purest motives of our predecessors, 
in an effort to reflect Justice and to vindi- 
cate the law, cannot relieve us from the duty 
of correcting It I therefore heartily Join 
my Associates In the foregoina Judgment cor- 
recting such wrong. 



PETERSON V. PETTERSON et al 
(Supreme Court of ITtali. Jan. 29. 1913.) 

1. Damages (S 217*)— Inbibuctions— Injuribs 
TO Crop. 

An instruction titat tbe measure of damages 
for injaries to growing lucerne seed would be 
the market value at tlie time and place of in- 
jury was not objectionable as leaving out of 
view the expense of threshing tbe seed, as Its 
market value as it stood at the time of tbe in- 
jury was the measure of damages contemplated 
by plaintiff by the instructions. 

[Ed. Note.— For other cases, see Damages, 
Cent. Dig. Si 556-559 ; Dec. Dig. { 217.«] 

2. Appeal ano Ebbob ({ 106S*)— Habui.ess 
Ebboh— Instruction. 

Any error in such instruction must be re- 
garded as harmless, where the jury allowed bnt 
$400, when, under the evidence, they might tiave 
allowed from $1,200 to $1,400. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. §S 4225-^28, 4230; Dec 

Dig. { loea*] 

8. CoNSTinrrioNAi, Law (S 65*)— I/EOibi^titb 

Powsaa — DEI.EOATIOH — Submission to 

Vote in Localities. 

Cump. laws 1907, § 18, providing that any 
county, ur precinct thereof, by a majority vote 
at a called election, might declare^ in favor of 
fencing farms and allowing domestic animals to 
run at large, was complete as a law as framed 
by the Legislature ; and a submission thereof to 
voters of particular localities was not nnconsti- 
tutional as a delegation of legislative power. 

[Ed. Note.— For other cases, see Constitution- 
al Law, Cent Dig. § 116; Dec Dig. { 65.*] 
4. Statutes (i 73*)— Special ob Local Laws 

— UNiroBiiiTY OF Operation. 

Coitip. Laws 1907, § 18, enabling any coun- 
ty, or precinct thereof, by majority vote at any 
general or special election called for tliat pus 
pose by county commissioners, to declare in fa- 
vor ot fencing farms and allowing domestic 
animals to run at large, since it applied to all 
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localities and to all counties, and migtit become 
operative tlironphont tlie state, was not objec- 
tionable as laclcing uniformitr in opetation. 

[Bi. Note.— For otber cases, see Statutes, 
Cent Dig. i 73; Dec Dig. i 73.*] 

6. Statuixs (S 77*)— Spkciai. ox Looai. Lavs 
—Adoption by Cousties. 

Comp. Laws 1907, J 18, allowing any coun- 
ty, or precinct thereof, in tlie state, by a ma- 
jority vote at any called election, to declare 
in favor of fencing farms and allowing domes- 
tic animals to run at large, was not local or 
special legislation simply because it might be in 
force in only a part of the counties or their 
precincts. 

[Ed. Note.— For other cases, see Statntes, 
Cent Dig. |g 79-82, 95 ; Dec. Dig. J 77,»] 

Appeal from District Court, 3ox Eider 
County; W. W. Maughan, Judee. 

Action by Nels R. Peterson against P. 01 
Petterson and N. W. Taylor, copartners do- 
ing business as Petterson & Taylor. Judg- 
ment for plaintiff, and defendants appeal. 
Affirmed. 

Halverson & Pratt, of Ogden, for appel- 
lants. J. D. Call, of Brlgham City, for re- 
spondent 

FRICK, J. This case was before this court 
on a former occasion. Peterson v. Petterson, 
117 Pac. 70. We there held the complaint 
sufficient, and further held that the plaintiff, 
appellant on that appeal and respondent 
here, was an "occuiwint," within the provi- 
sions of Comp. Laws 1907, i 20, and as such 
was authorized to maintain an action for the 
acts alleged in the complaint, If established 
by competent evidence. The salient facts, 
together with a transcript of section 20, up- 
on which the action was based, are given in 
the former opinion, and hence need not be 
repeated here. 

[1] It is now contended that the court 
erred In its charge to the jury with respect 
to the measure of damages. The court, upon 
that question, ctiarged as follows: "If you 
find a verdict for plaintiff, then you are in- 
structed that the measure of damages would 
be the marlcet value at the time and place 
of the alleged Injury to the lucerne seed, if 
any, which you may find, by a preponderance 
of the evidence, was eaten, injured, or de- 
stroyed by cattle owned by or in possession 
of said defendants, or with which the defend- 
ants were charged with the care at the time 
of the alleged trespass." 

It Is insisted that, while there was evi- 
dence respecting the marltet value of the 
seed alleged to have been destroyed by ap- 
pellants' cattle, and of the number of pounds 
of seed that the land in question was ca- 
pable of producing, and probably did produce, 
yet there was no evidence respecting the 
expense of threshing the seed and preparing 
it for market, and that no allowance was 
made for the latter Items. We cannot agree 
with appellants' counsel in this claim. We 
think there was evidence showing the ex- 
pense of threshing the seed; and, In view of 



that and the theory upon which the case was 
tried and submitted to the jury, we have no 
doubt the jury fully understood that the 
market value of the seed In the condition it 
was when destroyed was the market value re- 
ferred to and stated by the court. This, we 
think. Is made clear from the expression In 
the court's charge, where the Jury are told 
that the amount that should be allowed 
"would be the market value at the time and 
place of the alleged Injury to the lucerne 
seed. If any." This referred to the condition 
of the seed at the time It was Injured by 
appellants' cattle. 

[2] But, In addition to this, it la clear that 
the Jury made full allowance for the ex- 
penses incident to threshing and marketing 
the seed. Under the evidence the Jury could 
have found the value of the seed destroyed 
from $1,200 to $1,400. They found In favor of 
respondent only for $400. If, therefore, re- 
spondent was entitled to recover at all, the 
verdict of the jury is manifestly for less 
than could have been allowed under the evi- 
dence. It Is clear, therefore, that the jury 
were not misled by anything that was said 
In or omitted from the charge. 

The contention that the charge was erro- 
neous, for the further reason that It permit- 
ted the respondent to recover for the Injury 
caused by cattle other than those for which 
appellants were responsible under the stat- 
ute, In view of the evidence, is not tenable. 
A careful examination of the record dis- 
closes no evidence from which it could rea- 
sonably be Inferred that there were any oth- 
er cattle, except those for which appellants 
were responsible under the statute, that In 
any way ate, molested, or damaged any part 
of the lucerne seed in question. We are 
clearly of the opinion, therefore, that In view 
of the whole evidence the charge in this par- 
ticular was not prejudicial to any of appel- 
lants' rights. 

[3] The next contention Is that the re- 
spondent cannot recover, because section 20, 
supra, is unconstitutional and void. It seems 
this question Is raised for the first time In 
this court. Section 20, aforesaid. Is based up- 
on section 18, which reads as follows: "Any 
county, or precinct thereof, in the state may, 
at any general or special election called for 
that purpose by the board of county commis- 
sioners, by a vote of the majority of all the 
legal voters of such coimty or precinct, de- 
clare In favor of fencing farms and allowing 
domestic animals to run at large; and in 
such cases the provisions of this chapter au- 
thorizing the detention and sale of animals 
for damages shall be inoperative." 

Counsel insist that section 18 Is void, be- 
cause, under our Constitution, power to leg- 
islate is vested exclusively in the Legisla- 
ture, and cannot by it be delegated to the 
people, as Is attempted to be done in said 
section. It is further insisted tliat the law 
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is special, and not of vnifonn operation. 
There Is no merit In dtber one of the con- 
tentlonsk Xte law was complete as a law 
when It left the liands of the LeKlalatnra. 
It la not oanBual for matters relating to lo- 
cal police regulations to be submitted to the 
Toten of particular localities under general 
laws. To do 80 la- not delegating any leg- 
iBlatlTe functloDS to the voters. This is 
clearly explained by the author In Cooley's 
Const lim. (7th Ed.) pp. 173, 174, and Is 
farther Illustrated and applied, under stat- 
utes like our section 18, In Dalby v. Wolf, 
14 Iowa, 228; Davis t. State, 141 Ala. 84, 
37 South. 454, 109 Am. St Rep. 19; People 
T. Simon, 176 III. 165, S2 N. B. 910, 44 L. 
B. A. 801, 68 Am. St B^. 17S. Other cases 
eoald be cited, bnt the foregoing are quite 
saffident to show the trend of the decisions. 

[4, 1] Nor can the objections that the stat- 
nte Is special legislation, and that it lacks 
uniformity in operation, prevail. The law 
applies to all localities and to all counties, 
and may therefore become operative every- 
where In the state. These objections are 
also answered In some of the foregoing cases. 
It has too often been held that laws that 
may become operative in all counties or lo- 
calities of a state are not local or spedal, 
simply because they are only In force In one 
or possibly two counties at the time the ob- 
jection is raised, to require citation of au- 
tborlttes. If authorities are required, how- 
ever, then some of the cases cited above dis- 
pose of the proposition against appellants' 
contention. The two cases dted by appel- 
lants' counsel in support of their contention 
are clearly dintlngulshable from the case at 
bar, and for that reason require no comment 

The Judgment is aSBrmed, with costs to re- 
spondent 

McCARTT, 0. J., and STRAUP, J., Concur. 



Ba>lMNOTON T. UNION PORTLAND CE- 
MENT CO. 

(Soprome Conrt of Utah. Jan. 80, 1913.) 

1. Statutes (| 141*)— Amenoment— Coksti- 

TunoNAi- Requirements. 

Comp. Laws 1907, { 1017, provide* that 
any peraun may appeal on taking an oath in 
forma paoperis. Section 3305, declaring tbat 
an appeal i» taken by filing with the clerk of 
the diatrict court a notice of apijeal, and with- 
in five days thereafter an undertaking or a 
deposit of money, was amended by Laws 1899, 
c. 62, to provide that, where appellant files an 
affidavit in the form set forth m section lOlT, 
no bond on appeal sfaaU be required, and that 
the clerk ahall certify to the filing of such af- 
fidavit Btid, that the amendatory act did not 
intend or attempt to amend section 1017, but 
was a constitutional amendment of section 
3305, obviating the apparent incongruity be- 
tween tbat section and section lOlT.f 

lEi. Note.— For other cases, see Statutes, 
Cent. Dig. {{ 48, 198, 209; Dec. Dig. { 141.«] 



2. Afpkai. and BfeBOB (I 889*)— BORM— 

FOSUA Paupbbw. 

Under Const art 8, { 9, permitting ap- 
peals from final Judgments under such regula- 
tions as may lie provided by law, the Legisla- 
ture may provide that those who, by reason 
of their poverty, are unable to give the ap- 
peal undertaking required by Comp. Laws 1907, 
I 3305, may appeal by filing an affidavit in 
forma panperia, as provided by section 1017. 

(E>d. Note.-r-For other cases, see Appeal and 
Error, Cent Dig. U 2072-2076; Dec Dig. I 
3S0.»] 

a. Statutes (| 145*) —Revision — LiaisiA- 
TivE AirrnoBiTT ano Approval. 

Whatever change of phraseology or omis- 
sion of words there may be between Rev. St 
1898, ({ 1010-1019, inclusive, and the original 
acts frum wliich they were taken was express- 
ly approved, legalized, and adopted by Laws 
1800, c. 7. 

[Ed. Note.— For other eases, see Statutes, 
Cent Dig. { 214; Dec. Dig. | 145.*] 

4. Costs (t 129*)— In Foema Pautcbis— Ra- 

PEAL— CONFUCTINQ PrOVISJONS. 

Laws 1807, c. 34, repealing conflicting pro- 
visions, did not repeal the proviso of Rev. St 
1898, i 1016, excepting impecunious suitors 
from the payment of certain fees, since that 
special matter was not touched upon in chap- 
ter 34. 

(Ed. Note.— For other cases, see Costs, Cent 
Dig. I 406; Dec. Dig. i 129.*] 

6. CONSTITDTIONAI, LAW (| 249*)— DisCKnf- 

ination aoainbt class— appsai. ill fokiul 

Paupekis. 

Comp. Laws 1907, | 1017, which allows 
appeals upon affidavit in forma pauperis, and 
section 3305, which dispenses with a tiond on 
appeal, where such affidavit has been filed and 
certified, are not unconstitutional as discrim- 
inating against litigants who are able to pay 
snch appeal costs. 

fEJd. Note.— For other cases, see Constlta- 
tional Law, Cent Dig. | 710; Dea Dig. I 
249.*] 

6. PusADiNO (I 203*)— General Demubbe>— 
Complaint Good Aoainst Motion roi 

NO.VSUIT. 

A complaint nnder which complainant 
may prove such a state of facts and infer-, 
ences as would withstand a motion for non- 
suit, is not vulnerable to a general demurrer. 
[Ed. Note.— For other cases, see Pleading, 
Cent Dig. §§ 491-610; Dec. Dig. i 205.*] 

7. Pleading (| 205*)— General Dbuubbeb— 
Grounds. 

Under Comp. Laws 1907, { 2986. providinc 
that pleadings are to be liberally construed, 
doubts upon the allegations in the pleadings are 
not necessarily to be*resoIved against the plead- 
er, and, construing the pleading liberally, a gen- 
eral demurrer should alv^ays be overruled, un- 
less the complaint clearly fails to state some 
essential element necessary to a cause of action, 
or states some acts by reason of which plaintiif 
cannot recover. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. S{ 491-610; Dec. Dig. | 205.*] 

Appeal from District Court Weber Coun- 
ty; N. J. Harris, Judge. 

Action by Henry W. Bddington against 
the Union Portland Cement Company. Judg- 
ment for defendant and plaintiff appeals. 
Reversed and remanded. 

Halverson de Pratt, of Ogd^i, for appel- 
lant C. S. Varian, of Salt Lake City, and 
H. H. Henderson, of Ogden, for respondent 
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FRIOE, J. This Is an appeal from a 
Jadgment dismissing tlie action after sus- 
taining a general demurrer to tlie complaint 
Before proceeding to a consideration of the 
merits, we are required to dispose of the 
motion Interiwsed by respondent to dismiss 
the appeal. The motion is based upon two 
principal grounds: (1) That no undertaking 
on appeal, as provided by Comp. Laws 1907, 
i 3305, has been filed; and (2) that the alleg- 
ed affidavit, filed in lieu of an undertaking on 
appeal, is Insufficient and unauthorized, for 
the reasons hereinafter stated. 

[1] Compiled Laws 1907, § 1017, on which 
the affidavit aforesaid is made, reads as fol- 
lows: "Any person may institute, prosecute, 
defend, and appeal any case In any court in 
this state on taking and subscribing, before 
any officer authorized to administer an oath, 
the following: I, A. B., do solemnly swear 
(or affirm) that owing to my poverty I am 
unable to bear the expenses of the action or 
legal proceedings which I am about to com- 
mence or the appeal which I am about to 
take, and that I verily believe I am justly 
entitled to the relief sought by such action, 
legal proceedings or appeal." This court, in 
Hoagland v. Hoa gland, 18 Utah, 304, 54 Pac 
978, held that, because an undertaking was 
expressly required by Complied Laws 1907, g 
3305, section 1017, supra, did not authorize 
the appellate court to dispense with the un- 
dertaking provided for In said section 3305. 
Section 3305 reads as follows: "An appeal is 
taken by ffilng with the clerk of the district 
court in which the Judgment or order appeal- 
ed from is entered a notice stating the appeal 
from the same, or some specific part thereof, 
and serving a similar notice on the adverse 
party or his attorney. The order of service 
is immaterial, but within five days after serv- 
ice of the notice of appeal an undertaking 
shall be filed or a dei)oslt of money be made 
with the clerk, as hereinafter provided, or 
the undertaking be waived in writing by the 
adverse party: Provided, that where the ap- 
pellant makes and flies with the clerk of the 
court from which the appeal is taken an affi- 
davit in the form set out in section 1017, no 
hand on appeal shall he rcauired; and where 
such affidavit is filed, the clerk of the court 
from which the appeal is taken shall certify 
that the appellant has made and filed an af- 
fidavit as provided for in section 1017." 
(Italics ours.) In order to meet the objections 
of this cpurt as they appeared In Hoagland 
V. Hoagland, supra, the Legislature, after 
that decision, in 1S99, amended section 3305, 
supra, by adding thereto that portion printed 
in italics. Laws 1899, p. 83. 

The appeal in this case is therefore based 
upon section 3305 as amended, and not as it 
stood when Hoagland v. Hoagland was de- 
cided. Respondent, however, contends that 
what was added to section 3305 was, In ef- 
fect, an amendment of section 1017, and that 
under our Constitution laws cannot thus be 
amended. In our judgment, the amendment 



to section 330S was properly and constlta- 
tlonally made ; and In making It tiie Legis- 
lature' did not intend to amend, nor make the 
attempt to amend, section 1017. All that 
was done was to make the affidavit set forth 
in section 1017 sufficient on appeal. This 
was done for the sole reason that this court 
had theretofore held the affidavit provided 
for in said section insufficient to perform 
such a function because of what was con- 
tained In section 3306 before it was amended. 
The Legislature therefore obviated the ap- 
parent incongnilty between sections 1017 and 
3305 by changing section 3305 as before In- 
dicated. 

[2] The Constitution of this state (article 
8, I 9) permits appeals from all final judg- 
ments "under such regulations as may be 
provided by law." The Legislature therefore 
had the power to regulate appeals, and to 
provide that those who, by reason of their 
iroverty, were unable to give the undertaking 
on appeal provided for by section 3305 might 
dispense therewith, and might nevertheless 
appeal by filing the affidavit provided for in 
section 1017. The Legislature having legls- 
lated npon a subject whl<^ is (clearly within 
Its constitutional powers, the courts have no 
alternative, but must enforce the law." 

[3] The contention that some portions of 
sections 1016 to 1019, inclusive, relating to 
the matter of costs, are void, becffuse placed 
in the Revised Statutes of 1898 without au- 
thority, even if conceded, could have no bear- 
ing upon the question now under considera- 
tion. But the contention is not tenable. All 
that Is contained In the sections; aforesaid, 
is there by the authority of the Legislature, 
Whatever change of phraseology or omission 
of words there may be between said sections 
as they now stand and the original acts from 
which they were taken was clearly authoriz- 
ed by section 4 of chapter 85, Laws of 189G. 
Laws 1896, p. 296. Moreover, If what is 
said In said chapter could be held Insuffi- 
cient authority, the matter was nevertheless 
settled by chapter 7, Laws 1899, in which the 
Revised Statutes, as printed, were approved 
and adopted by a special legislative act 

[♦] Nor Is there any merit in the conten- 
tion that the proviso of section 1016 was re- 
pealed by chapter 34, Laws 1897. Nothing 
was repealed by that chapter, except such 
matters as were In confilct with the provi- 
sions contained in said chapter. The repeal 
Is In general terms, and therefore repealed 
only conflicting provisions. There is noth- 
ing In the proviso of section 1016 that is 
In conflict with anything contained in chap- 
ter 34 of the Laws of 1897, supra. The sui>- 
posed conflict, therefore, did not exist since 
the matter contained in the proviso in sec- 
tion 1016 relates to a special matter not 
touched upon in said chapter 34, as will ap- 
pear from a careful examination of the al- 
leged conflicting portions of said chapter 
with the proviso in section 1016. 

£{] The claim that section 1017 or section 
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3305 are, or that eltber of diem is, nncon- 
Btltutional, npon the gronnd tbat respondent 
and the class to which It belongs are dis- 
criminated against, Is clearly untenabla 
Statutes providing for the allowance df ap- 
peals without an undertaking, upon the filing 
of an affidavit in which It Is set forth, under 
oath, that the appellant, by reason of his 
poverty. Is unable to bear the expense of 
the proposed appeal, are in force in so many 
states, and have so often been upheld and en- 
forced by the courts, that, in the absence of 
direct authority to the contrary, we must as- 
same them to be valid. See 2 Cyc. 24, where 
the cases upon the subject are in part collat- 
ed. See, also, 1 Enc. PI. & Pr. 999. 

We are of the opinion, therefore, that the 
motion to dismiss the appeal should be, and 
It accordingly Is, denied. 

Proceeding, now, to a consideration of the 
merits: 

In the complaint the pleader states, or at 
least attempts to state, a cause of action 
by a servant against his master to recover 
damages for personal injuries sustained by 
the servant through the alleged negligence 
of the master. The complaint la very long, 
covering eight pages of the printed abstract, 
and for that reason we shall not set it forth. 
A general and special demurrer to the com- 
plaint were interposed by the respondent. 
With respect to the disposition of the de- 
murrers, the record reads as follows: "The 
demurrer to plaintiff's complaint was argued 
and submitted and taken under advisement, 
and on October 10, 1911, the same was sus- 
tained, upon the ground that the complaint 
does not state facts sufficient to constitute a 
cause of action, but overruled as to the other 
ground." Appellant elected to stand on his 
complaint, and the court entered Judgment 
dismissing the action, as before stated. 

[61 The rulings of the court in sustaining 
the demurrer and In enteri|ig Judgment are 
assailed. Aa already stated, no particular rea- 
son is disclosed why the complaint is de- 
ficient In substance. The respondent insists 
that the demurrer was sustained for the rea- 
son that It appears upon the face of the com- 
plaint that appellant assumed tbe risk of in- 
Jury, and hence contends that tbe demurrer 
was properly sustained. We have carefully 
considered the allegations of tbe complaint, 
and In doing so cannot agree with respond- 
ent's contentions. Without pausing now for 
tbe purpose of analysing tbe allegations of 
the complaint, it must suffice to say that we 
are unanimously of the opinion that, under 
the allegations, appellant may prove such a 
state of facts and Inferences aa would with- 
stand a motion for nonsuit; and this being 
w the complaint Is not vulnerable to a gen- 
eral demurrer. 

[7] Nor is the contention sound that, under 
the allegations of the complaint, a court 
ought to say, as matter of law, aiwellant as- 



sumed the rlak of the Injury In qnestion. 

Unless it is clear that the complaint fails to 
state some essential element necessary to a 
cause of action, or that some facts are stated 
by reason of which the plaintiff cannot re- 
cover because of some act of his own, which 
prevents a recovery, a general demurrer 
should always be overruled. Under our 
statute (Oomp. Laws 1907, i 29S6) doubts, if 
any arise, upon tbe allegations in the plead- 
ings are not necessarily resolved against the 
pleader; but the pleading, as provided in 
that section, "must be liberally construed." 
No reason is perceived why appellant cannot 
prove a prima facie case under the allega> 
tions of his complaint If, upon the trial, 
however, appellant falls to make a prima 
facie case, or if, when all the evidence Is 
before tbe court, it shall be made to appear 
that, a« matter of law, he has assumed, the 
risk, tbe court should then dispose of the 
case accordingly. That is different, however, 
from adjudging the litigant's case In advance 
of a trial, where, as here, no element in stat- 
ing a good cause of action Is lacking in the 
complaint. The only claim la that tb^ 
pleader has pleaded the facts so speciflcally 
aa to plead himself out of court. 

Tbe Judgment is reversed, and the cause 
remanded to the district court, with direc- 
tions to reinstate the case, and to proceed 
therewith in accordance with the views here- 
in exprensed. Appellant to recover costs 
npon appeaL 

McCARTT, a J., and STRAUP, J., concur. 



a7 N. M. 409) 

TERRITORY v. GALLEGOS et al. 
(Supreme Court of New Mexico. Jan. 9, 1913.) 

(Syllchut ht the Court.) 

1. VtaspABB (i 82*) — CaiMiRAi. Tbkspass — 
What Constitutes. 

Any violent opening of a door or window 
for the purpose of entering and molesting the 
persons in possession of the house or building 
is sufficient to complete the offense made punish- 
able by section llUl, R. S. 1S97. Held, that 
an opening ot four Inches was sufficient. 

[Ed. Note.— For other cases, sec Trespass, 
Cent. Dig. | 172; Dec. Dig. { 82.*] 

2. Tbespass (§ 88*) — Criminal Tbesfass— 
BviDENCE— Statehkht or Accused. 

Evidence of what was said and done by 
defendant a few hours before tbe attempted 
entrance, in the presence of prosecuting wit- 
ness, was admissible, as tending to cliaracter- 
ize the attempted entrance^ 

[Ed. Note.— For other cases, see Trespass, 
Cent Dig. g 182 ; Dec Dig. i 88.*] 

3. Tbesfass ({ 88*) — Cbiuimai, Tbespabs— 
Evidence. 

There vas no error in permitting a witness 
to describe the condition of the door three or 
four days after tbe assault, where it had been 
shown by other evidence that the door was then 
in tbe same condition that it was immediately 
after the assault npon it 

[Ed. Note.— For other cases, see Trespass, 
Cent Dig. g 182; Dec Dig. §88. •] 
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4, OmmiAi, Law " <| 1121*) — Apfbai. — Bb- 

viKw OF THK Evidence. 

The Supreme Court will not attempt to 
pass upon the sufficiency of the evidence to 
sustain the verdict, where it appears that the 
transcript does not contain all the evidence. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. §§ 938, 2939; Dec. Dig. { 
1121.*1 

6. Cbiminal Law (J 1172»)— AppeaI/— Pavoe- 

ABLE iNSTBUCnONS. 

Defendants cannot complain of an errone- 
ous instruction which was favorable to them. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. || 3128, 3154-3157, 3159-3163, 
3169; Dec. Dig. S 1172.*] 

6. Criminal Law (S 590*) — SuBpaisB — De- 
mand FOB Continuance. 

In order to take advantage of surprise, the 
surprised party must ordinarily aalc for the 
needful postponement or continuance to procure 
the required evidence, and have l>een refused by 
the trial court. 

[Ed. Note. — For other cases, see Criminal 
Law^ Cent Dig. i§ 1333, 1334; Dec. Dig. f 

7. CsmiNAL Law (J 1056*)— Failuke to In- 

STBUCT— NECE.S8ITT OF REQUEST. 

If counsel fail to ask for an instruction 
which they think should be given, and on re- 
fusal of the court to give it do not except they 
cannot take advantage of it on appeal. 

[Ed. Note. — For other cases, see Criminal 
Law. Cent Dig. H 2G68, 2C70; Dec. Dig. $ 
1056. •] 

Appeal from District Court, Rio Arriba 
County ; before Jusllce McFle. 

Telesforo Gallegoa and Felix Borrego were 
convicted of crime, and appeal. Affirmed. 

J. H. Crist, of Santa F6, for appellants. 
Frank W. Clancy, Atty. Gen., for the Terri- 
tory. 

BOBEBTS, C. J. [1] Tills appeal is pros- 
ecuted from a Judgment of the district 
court of Bio Arriba county, imposiug a fine 
and Jail sentence upon the appellants, for 
the violation of that portion of section 1161, 
E. S. 1897, which makes it an offense for any 
person with violence to open any door, win- 
dow, or sasb, for the purpose of entering and 
molesting the person or persons in posses- 
sion of the house or building. The evidence 
on the part of the territory disclosed that 
the lower hinge of the door Iiad t>eeu broken, 
and the lower part of the door opened about 
four Inches. There is evidence to show a 
violent assault upon the door by the appel- 
lants, but It is argued that, because the stat- 
ute says tliat the opening must be for the 
purpose of entering the house, it must be es- 
tablished that the opening made was suffi- 
cient to permit the entrance of the person 
making the attempt To place this construc- 
tion upon tlie meaning of tlie statute, it ap- 
pears to us would lead to absurd results, 
and would In all cases, where an actual en- 
trance was not effected, require such math- 
ematical accuracy in establishing the width 
of the opening and the size of the party sulk- 
ing the attempt that but few convictions 



coald be secvred. For instancy a very small 
opening would be sufficient to t)«!rmit the en- 
trance of a slim man, while a much larger 
one would be required for a stout man, and 
a case might be imagined where a very 
large person might not be able to enter, even 
though the door was wide open, and In that 
case, if appellante' contended construction 
is sound, no offense under this statute would 
be committed by a large man in opening the 
door in the prohibited OAUu&t, and for the 
prohibited purpose. We are of the opinion 
that any violent opening of the door, for the 
purpose of entering and molesting the per- 
sons in possession- of the house or building, 
is sufficient to complete the offense. 

[2] The court permitted the prosecuting 
wiiness to testify, over objection, as to what 
was said and done by tiie appellant Telesforo 
Gallegos during the afternoon before the of- 
fense was committed at night, admitting 
such testimony, however, only as against 
said Gallegos, and cautioning the Jury that 
it was not evidence against the codefendant, 
Borrego. Appellants urge tliat this was prej- 
udicial error. We tliiuk the evidence was 
properly admitted, and that it was relevant 
for the purpose of showing the intent with 
which the defendant Gallegos acted in vio- 
lently opening the door. This evidence show* 
ed the temper and disposition of Gallegos 
toward Mrs. Sisneros, with whom he was 
talking, and who drove him oat of the house, 
and tended to characterize the act commit- 
ted later by him. 

W Error is also predicated upon the ac- 
tion of the lower court in permitting Sllvi- 
ano Boybal, a witness called by the terri- 
tory, to testify as to the condition of the 
doors of the bouse some three or four days 
after the commission of the alleged offone. 
Mrs. Sisneros testified that the doors were 
in the same condition when examined by 
Boybal as they were immediately after the 
occurrence. The condition of the doors, aft- 
er the assault, was a fact which was admis- 
sible in evidence. The v^elght of Roybal's 
testimony, In view of the time which had 
elapsed, was for the Jury to determine. 
There was no error, however, In permitting 
the evidence to go to the Jury. 

[4] It is next contended by appellants that 
the evidence was not sufficient to susta1-> the 
verdict As a general rule, an appellate 
court will not undertake to pass upon the 
weight of the evidence. It is sufficient, if 
there was competent evidence, which, if l»e- 
lleved, would support the verdict, but, in or- 
der to obtain any review of the stifflclency of 
the evidence, it Is clear that all the evi- 
dence should be brought up. It appears that 
three witnesses gave testimony, which Is not 
set out in the record. This being true, tht» 
court will not undertake to review the evi- 
dence. 

Error Is assigned upon instructions num- 
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b«red 7 and 8 grtv«n ^>y, the court Tbe In- 
strnctlona are as follows: 

"(7) That said defendants, each of them 
partlclpadng In kicking and throwing stones 
at the doors of the house of Maarldo Sia- 
neros, did thereby Tlolently break the lower 
hinge of one of said doors, and cause the 
lower portion of said door to be driven in 
and opened to the width of three <» four 
fingers from its proper place. 

"(8) That such assault. If made, was made 
for tile purpose of entering said house and 
molesting the wife of Maurido Sisneros, 
Manuela Trijillo de Slsneros." 

These instructions were given by the 
Tonrt, in conjunction with other instructions, 
preceding and following, setting out the ma- 
terial allegations of the charge against tbe 
defendants, and what the state must prove 
beyond a reasonable doubt in order to Justify 
a. conviction. It Is true, as urged by appel- 
lants, that the court by instruction No. 7 
told tbe Jury that if the door was opened 
three or four fingers, and all the other ele- 
ments were present and established, tbe de- 
fendants would be guilty, but there was no 
error in this, as we have heretofore stated 
that ^ny opMiing of tbe door, accomplished 
in the prohibited manner, is sufScient. It Is 
further contended that this paragraph states 
i&cta which were shown only by the evi- 
dence as a material allegation of the in- 
dictment. It sets out in efFect that it must 
be established beyond a reasonable doubt that 
the breaking of the door was caused by kick- 
ing and throwing stones. 

[6] This portion of the instruction was, of 
conrse, technically .incorrect, because any 
violent opening of the door, however brought 
about, was sufflcieat, but the defendant can- 
not complain of this defect because it was 
favorable to them by limiting tbe opening to 
the 8i>eclflc ways indicated. The objection 
urged against Instruction No. 8 is that it im- 
posed upon the prosecution the burden of 
establishing beyond a reasonable donbt no 
more than "that such assault was made for 
the purpose of entering said house and mo- 
lesting," etc. It Is urged that this was mis- 
leading because the assault Is not the of- 
iense denounced by the statute, but the vio- 
lent opening of the door for the purpose of 
entering. If this- lostructlon stood alone, un- 
connected with anything else, there would be 
some plausibility in this argument, but. the 
preceding paragraph describes the assault 
and the violent breaking, and this Instruc- 
tion refers to what Immediately precedes 
and Includes the whole of it The offense had 
been therefore clearly defined by the court, 
and the Jury could not have been misled by 
this paragraph, when considered with the 
other instructions given in connection with it 

[8] Api>ellants also allege error upon the 
action of th< court In overruling their mo- 
tion for a new trial, and especially urge the 



ground therein set fbrth to the effect that 
they were surprised by the evidence adduced 
on the part of the territory, and that th^ 
did not have an opportunity to procure wit- 
nesses to combat such testimony. Our atten- 
tion is called to section 1280, Bishop's New 
Criminal Proc wherels the author says, 
"Surprise Is a familiar ground for a new tel- 
al, both In criminal cases and in civil," but 
the same author farther on in the same sec- 
tion says: "Ordinarily the surprised party 
must have asked for the needful postpone^ 
ment or continuance to procure the required 
evidence, and have been refused." It does 
not appear that the apoellants asked for any 
delay or continuance to enable them to pro- 
cure witnesses to combat the testimony which 
suri»'ised them, or that any such suggestion 
was made to the court And, as said by the 
territorial Supreme Court in the case of 
Duncan v. Holder et al., 15 N. M. 323, 107 
Fac. 685: "There is hardly a better estab- 
lished rule of practice, or one more uniform- 
ly adhered to by this court than that Om 
granting or refusal of a motion for a new 
trial, being addressed to the sound discretion 
of the trial court, will not unless it plainly 
appears that such discretion has been abus- 
ed, be reviewed on appeal." 

[7] Appellants also urge that the court 
erred in failing to Instruct the Jury as to 
tbe competency of defendants as witnesses 
In their own behalf, and also in failing to 
instruct as to what constituted an assault 
upon a house, but the record fails to disclose 
that defendants asked or requested the court 
to instruct tbe Jury upon either of the ques- 
tions, or took any exceptions to the failure 
to so instruct and consequently, even if such 
instructions should have, been given, they 
have lost all right to object now to the fail- 
ure. See Ter. v. Caldwell, 14 N. M. 543, 98 
Pac. 167, and authorities there cited. 

Finding no error in the record, the Judg- 
ment of tbe lower court is affirmed, and It is 
80 ordered. 

HANNA and PARKEIl, JJ., concur. 

(17 N. M. 159) 

DAILY et at v. FITZGERALD et al. 

(Supreme Court of New Mexico. Jan. 8, 
1013.) 

(ByUahut ly th» Court.) 

Appeal and Error (§ 530*)— Costs in Tbiai. 

Court— Transcript op Record. 

All costs accruing in tbe district court 
must be ta:ted prior to the filing of the tran- 
script in this court on appeal or writ of error, 
and a certificate of the clerk of the district 
court as to such costs mast be iacluded in the 
transcript of record, and no recovery can be 
had in this court for costs not so taxed and 
certified. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. §§ 2304-2396; Dec Dig. $ 
530.»] 
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Appeal from District Court, Bernalillo 
County; before Justice Abbott. 

Motion to strike out certiflcate of the dis- 
trict clerk as to costs sustained. 

For former opinion, see 125 Pac. 625. 

Wade ft Wade, of La* Cruces, for appel- 
lants. Marron ft Wood, of Albuquerque^ for 
api)elleeB. 

ROBERTS, O. J. At the present term of 
this court this cause was submitted on the 
merits, and the appellees prevailed. After 
the cause was decided on the merits by this 
court, appellees caused the clerk of the dis- 
trict court of Bernaiillo county to transmit 
to the clerk of this court a certiflcate of 
costs, taxed by the clerk of the district court 
of said county, after the rendition of the 
judgment In this court, which certiflcate 
showed additional costs in the district court, 
amounting to $139.60, which it appears ap- 
pellees had not caused to be taxed and cer- 
tified theretofore. Appellants have filed a 
motion to strike out such additional certifl- 
cate, on the ground, among others, that such 
costs must be taxed prior to the filing of 
the transcript of the record in this court, 
and a certiflcate of the clerk of the district 
court as to all costs in the case must be in- 
cluded in the transcript. The motion appears 
to be well taken. 

It is true that section 3157, O. I* 1897, 
does not seem to require the taxation of 
costs until the execution on the Judgment Is 
Issued, yet as section 22 of chapter 57, S. L. 
1907, requires the clerk of the district court. 
In case of appeal or writ of error, to Include 
In the transcript of record a copy of the flnal 
Judgment, etc., and "a certificate of the clerk 
of the district court as to all costs in the 
case in the district court including the clerk's 
and stenographer's fees for the transcript of 
record and bill of exceptions," It would ap- 
pear that the costs should be taxed before 
the transcript is prepared and filed In this 
court If a successful party in the lower 
court could await his own pleasure to have 
the costs taxed where an appeal is taken, it 
would lead to endless confusion, and would 
deny to the other party the opportunity to 
object to the items of cost In the lower court, 
and secure a proper taxation thereof. No 
good reason can be advanced for the delay, 
and we believe the better practice is to re- 
quire the costs to be taxed prior to the filing 
of the transcript in this court, so that the 
amount can be included therein, as required 
by the statute. 

Appellants' motion to strike the certiflcate 
of the district clerk as to costs filed in this 
court after the decision of the case here on 
Its merits will be sustained, and it Is so Or- 
dered. 

HANNA and PARKER, JJ-, concur. 



a7 N.. U. KM) 

Ex parte CANAVAN. 

(Supreme Court of New Mexico. March 28, 
1912. Rehearing Denied March 8, 1913.) 

1. DrvoBCB (I 269*)— Divisios or Pbopkmt 
—Contempt— PUAniNO and Pboow. 

A divorce decree awarding the wife a cer- 
tain sum of money as her share in the com- 
munity property created a presumption that the 
husband was poss eased of sufficient money and 
property to pa; the amount, and the husband, 
upon being charged with contempt of court, 
had the burden of pleading and proving his in- 
ability to pay the amount, if he desired to de- 
fend OB such ground. 

[Ed. Note.— For other cases, see Divorce, 
Cent Dig. g§ 756-763; Dec Dig. { 2«9.»] 

2. DiVOBCE (J 269*)— CONTKMPT OF 0BDK»— 

Violation or Restbainino Obdeb. 

Where an order was issued In divorce pro- 
ceedings restraining the husband from remov» 
ing the community estate from the jurisdiction, 
and the wife was awarded a certain sum of 
money as her share of the estate, and the hus- 
band failed to pay such sum, his act In remov- 
ing the community estate from the jurisdic- 
tion in violation of the restraining order was 
clearly a contempt of court. 

[Ed. Note.— For other cases, see Divorce, 
Cent Dig. §§ 756-763; Dec. Dig. g 269.*] 

3. CojJSTiTiJTioNAL Law ({ 83*)— Ihpbisow- 

MENT FOB DEBt 

A contempt judgment committing the hus- 
band to prison for a definite term for violating 
a restraming order issued in divorce proceed- 
ings was not an attempt to enforce collection 
of a debt by means of imprisonment under con- 
tempt process, though it provided for the hus- 
band's benefit that he could be released upon 
payment of the sum awarded to his wife by 
the divorce decree. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. §S 150-151% ; Dec Dig. 
I 83.*] 

4. Contempt (8 e3»)— Judgment— Vamditt. 

A contempt judgment committing one for a 
definite term "or until further order of the court" 
was not void for uncertainty; the quoted worda 
being employed merely to retain in the court 
the power to terminate the imprisonment be- 
fore its expiration upon satisfactory cause 
shown. 

[Ed. Note. — ^For other cases, see Contempt, 
Cent Dig. §§ 195, 197-201; Dec Dig. ( 63.*] 

6. Contempt (5 67* )— Obdeb to Show Cause 

— Sebvicb— Waivek. 

An appearance and answer In contempt 
proceedings without objection was a waiver of 
service of the order to show cause. 

[Ed. Note.— For other cases, see Contempt, 
Cent Dig. S§ 162, 163; Dec Dig. i 57.»] 

6. DivoBCB ($ 269*)— Contempt— Dbfensb— 
Want op Demand. 

Where the husband in his answer in con- 
tempt proceedings for violation of a restrain- 
ing order issued in a divorce action claimed 
that be was unable to pay the amount awarded 
his wife by the divorce decree, he could not 
relieve himself from the charge of contempt 
bv a claim that no demand had been made upon 
mm for payment of the amount of the decree; 
no demand being necessary, since his plea 
showed that it would have been unavailing and 
the omission of a demand, even it demand were 
required, being merely an error or irregularity, 
and not jurisdictional. 

[Ed. Note. — For other cases, see Divorce, 
Cent Dig. §i 750-763; Dec Dig. { 209. »] 
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7. Habbas Oosfub (H 4 M*)—NunnB or 
Bkudt. 

A vrit of habe«s corpus is availabls only 
when the lower court has exceeded its jnris- 
diction, and cannot take the place of a writ 
of error or an appeal, however irregulax or 
erroneous the judgment may be. 

[Ed. Note. — Kor other cases, see Habeas 
Corpus, Cent Dig. {f 4, 26; Dec Dig. §! 4, 
SO.*] 

Original babeas corpus proceeding by Ste- 
Itben Canavan. Petitioner remanded, and 
writ discharged. 

Argued before ROBBBTS, C. J., and PAB- 
KER, J. 

B. W. DobBon, of Albuquerqney for petl- 
tl<mer. A. T. Hannett, of Gallup, and Vlgll 
ft Jamison, of Albuquerque, opposed. 

PARKEiR, J. This la a habeas corpus pro- 
ceeding brought by the petitioner to obtain 
bis discharge from custody under a commit- 
ment for contempt, in pursmance of the judg- 
ment of the district court of McKlnley coun- 
ty, the pertinent provisions whereof are as 
follows: 

"Tour petitioner further represents that 
Ills confinement or restraint Is by virtue of 
a warrant Issued upon the filing of a peti- 
tion In that certain suit lately pending In 
the county of McKlnley, state of New Mex- 
ico, entitled Kate Canavan, Plaintiff, v, Ste- 
phen Canavan, Defendant, as will more fully 
appear by copy of said petition so filed upon 
wblcb said warrant was Issued is attached 
hereto and made a part of this petition and 
marked 'EJxhlblt A' ; that thereafter another 
petition was filed In said cause alleging fur- 
ther grounds than alleged In the original 
affidavit or petition, a copy of wMch said 
second petition is also attached hereto and 
made a part of this petition, and marked 
'Exhibit B.' 

"Your petitioner further represents that he 
Is further advised by counsel, and believes, 
that his Imprisonment is illegal in the fol- 
lowing respects: Your petitioner states that 
on the 2l8t day of June, 1911, a decree was 
rendered In the case of Kate Canavan v. Ste- 
phen Canavan, which was a suit for divorce 
and alimony, and on final hearing the court 
granted the plaintiff a divorce and a money 
judgment for alimony against your petitioner 
In the sum of $20,000 as her share in the 
acquest community property; that said de- 
cree further provided that your petitioner 
and defendant in said divorce case pay 
plaintiff's counsel the sum of $1,500 as coun- 
sel fee and the costs of the suit, a copy of 
which said decree Is attached hereto and 
made a, part of this petition and marked 'Ex- 
lilblt H.' 

"Tour petitioner further represents that 
be la advised by coimsel, and believes that 
the filing of said petition and the Issuance 
of said warrant and the committing of your 
petitioner to jail Is an attempt to Imprison 



a parami for d^it eontrair to the COBStlto- 
tloa o£ the UiUted States and the laws of 
the state of New Mexico, and that, therefore, 
bis confinement Is illegal, and an attempt to 
Imprison your petitioner for tailoie to pay 
a money judgment." 

As appears the i>etltloner was defendant In 
a divorce proceeding In which final decree 
was rendered against falm, which final de- 
cree provided. Inter alia, "that the plaintiff 
do have and recover . of the said Stephen 
Canavan the sum of $20,000 as her share of 
the acquest property of said marriage com- 
munity, • * • and that execution issue. 
♦ ♦ ••• This decree was signed June 14, 
1911. It further appears that on August 6, 
1910, a restraining order was served on peti- 
tioner, and on March 9, 1911, an order to 
show cause why he should not be pimished 
for contempt for having disposed of i»arts 
of his personal property In violation of said 
restraining order Issued against him. On 
February 29, 1912, Kate Canavan, plaintiff 
in the divorce case, filed her affidavit, charg- 
ing that petitioner had failed to obey the 
judgment In the divorce case; on Informa* 
tlon and belief tliat prior to the signing of 
the divorce decree, petitioner departed from 
the jurisdiction, taking with him all of bis 
property to the extent of $50,000, and that 
he was avoiding service of process upon bim, 
and was Seeing from the jurisdiction, when 
apprehended under an attachment Issued 
upon a previous affidavit of her attorney, 
and that petitioner now had no property In 
New Mexico eat of which to satisfy said de- 
cree In the divorce case. The affidavit of 
Mrs. Canavan's attorney contained a further 
allegation on information and belief that ex> 
ecution <Hi the divorce decree had been Is- 
sued and returned unsatisfied. A demurrer 
to the petition for attachment for contempt 
was Interposed by petitioner, and overruled 
by the court Thereupon petitioner filed an- 
swer to the petition. In which he admitted 
his default in payment of the amount decreed 
In the divorce case, accounted for his where- 
abouts since giving his testimony In the di- 
vorce case, and denied his intention to ab- 
scond to avoid the process of the court, de- 
nied service or knowledge of the existence 
of the order to show cause, alleged that, if 
he bad violated the restraining order, it was 
in mortgaging some real estate at GaUup to 
save the same from sale under execution, 
denied that he had $50,000 of property or 
money, and alleged that he was indebted to 
divers persons whom he was unable to pay 
In addition to the amount decreed against 
him in the divorce proceedings, and denied 
that be ever had, or has at present, money 
or property out of which he could pay the 
amount of the decree. Th'e answer Is strange- 
ly devoid of any specific denial of the charge 
that petitioner had removed his property 
from the jurisdiction In violation of the 
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Mrlglnal restralidnr order. Connael for Mrs. 
Canavan then moved for Judgment on tbe 
petition for attachment for contempt, the 
judgment and evidence in the divorce case, 
and the answer to the petition for attach- 
ment Thereupon the district court rendered 
the Judgment hereinbefore mentioned. Peti- 
tioner then brings habeas corpus in this 
court, and asks to be discharged from cus- 
tody. 

Upon the coming In of the return, a de- 
murrer was Interposed to the same, and a 
motion for discharge of petitioner based upon 
several grounds, which will be considered. 
The evidence in the divorce case is not be- 
fore na. 

[1 ] 1. The evidence in the divorce case not 
being before us, It Is to be presumed that the 
same fully Justified the decree. That decree, 
as we have seen, found that Mrs. Canavan 
was entitled to $20,000 as her share of the 
acquest property of the marriage community. 
This finding presupposes that the evidence 
shows that petitioner was possessed of suffi- 
cient money and property to pay the amount. 
It is Inconceivable that any court would 
award such a decree in the absence of proof 
of iwtltloner'e ability to perform. The com- 
munity estate was not wliat It might have 
been in the past, but it was what the evi- 
dence showed It to be when the action was 
instituted and the restraining order issued 
and served, and tbe court, in the final de- 
cree, determined the wife's Just share of the 
same and awarded execution. It may there- 
fore be assumed that the evidence amply 
showed the husband's ability to perform the 
decree. The complaint in the divorce case 
is not t)efore us, and we must assume that it 
contained the usual and necessary allegations 
as to the nature and extent of the community 
estate. Tbe court found all of the material 
allegations of tbe complaint to be sustained 
by the proof& This finding is a finding of 
the husband's ability to perform. If the 
pleadings and facts were otherwise, it de- 
volved upon petitioner to show it to this 
court 

In this connection, counsel for petitioner 
cite In re Jaranilllo, 8 N. M. 598, 45 Pac. 
1110. That case is clearly distinguishable 
from this. In that case it clearly appeared 
that petitioners did not have the money to 
comply with the decree when It was rendered, 
and had never had the larger portiou of the 
amount adjudged against them. The terri- 
torial Supreme Court construed the decree 
"only as a finding by the court that the peti- 
tioner and his coadmlulstratrix owed the 
amount of money found due to their other 
coadministratrix. • » ♦ •• But in the case 
at bar, as we have Seen, it appears that peti- 
tioner had the ability to perform the decree. 

[2] 2. As before seen, the court isfflued an or- 
der upon the filing of the complaint, restrain- 
ing the petitioner from removing the com- 
munity estate from the Jnrisdictioii. It ap- 



peera Ctom a redtefl tn one of tke orders of 

the court that the question of tbe violation 
of this restraining order was gone into in 
tbe evidence in the divorce case, but the 
court made no final conclusion so far as ap- 
pears. The petition for attachment for con- 
tempt was based upon this alleged viola- 
tion of the Injunction, and the petitioner in 
his answer strangely. It seems to us, avoids 
any reference to it All the evidence in the 
divorce case was before the court In the con- 
tempt proceedings, without objection on tbe 
part of the petitioner, and the court found 
petitioner guilty of violating the Injunction. 
If the case were before us on appeal, there 
is nothing In the record from which we could 
say the court reached an incorrect conclusion. 
We have then a case of the husband en- 
joined from removing the acquest property 
from the Jurisdiction, a decree for the wife 
of a sum of money as her fair share of said 
estate, a finding by the court that the hus- 
band has not paid said sum, and has re- 
moved the community estate from the Juris- 
diction in violation of the restraining order. 
This certainly makes out a clear case of 
contempt At this point petitioner presents 
two objections to the Judgment rendered by 
the court 

[3] 3. It is first urged that the Judgment la 
an attempt to enforce collection of a debt by 
means of imprisonment under process for 
contempt In this counsel for petitioner la 
in error. The contempt of petitioner con- 
sists In the removal of the estate from the 
Jurisdiction, so that the decree became unen- 
forceable by execution. If the Judgment bad 
simply provided for the imprisonment and 
had made no reference to payment of tbe 
amount of the decree to tbe wife, no one. 
we assume, would be found to say that tbe 
same was not a most righteous one. The 
reference in the Judgment to the discharge 
of petitioner upon payment of the amount 
due under the divorce decree is Inserted for 
the benefit of tbe petitioner, and provides a 
means whereby he may be discharged before 
the expiration of tbe term of the sentence, If 
he shall so elect The court was not con- 
cerned as to whether petitioner paid the 
amount of the decree or not. It having sen- 
tenced him to a definite term of imprison- 
ment for violation of the injunction order. 
There was no attempt to enforce the collec- 
tion of tbe debt If tbe Judgment had pro- 
vided for imprisonment until petitioner paid 
the amount of the decree, the proposition 
urged by petitioner would perhaps be pre- 
sented. This w^as tbe form of the Judgment 
in Re Jaramlllo, 8 N. M. 508, 45 Pac 1110, 
referred to above. But here the commit- 
ment is for a definite period, with the pro- 
viso that the petitioner may sooner be dis- 
charged by paying the amount due. 

[4] 4. Counsel for petitioner contends that 
the contempt Judgment is void by reason of 
the last clause thereof, as follows: "Or un- 
til further order of the court" This pro- 
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vl8l<w of the Judgment Is tfJMj dlatlBgqlA- 
able from decrees oi; ludgmeoU which mere- 
ly order commitment "uBtU- the farther order 
of the court" In such cases the judgment is 
Indefinite and uncertain, but In cases like 
the one at bar, where there is a definite term 
of sentence fixed, the langnaxe used should 
be considered merely as employed to retain 
In the court the power to tecminata the im- 
prisonment before Its expiration, according 
to Its terms, upon satisfactory cause shown. 
It lias been so held. Tinsley t. Anderson, 
171 U. S. 101, 108, 18 Sup. Ct 806,. 43 U Kd. 
91; In re Rosenberg, 90 Wis, 681, 63 N. W. 
1065. 64 N. W. 299. 

[5] 6. Ck>unsel for petitioner urges that no 
order to show cause was served upon him 
prior to the attachment, and that the Judg- 
ment Is therefore Illegal. A suiBdent an- 
swer to the proposition, If the fact be true, 
would seem to be that the plaintiff appeared, 
and, without objection on "that ground, an- 
swered the petitions filed to obtain the at- 
tachment as represented by counsel who 
argued and submitted the question of peti- 
tioner's guilt or Innocenc^ of the contempt of 
the court This was a waiver of the order 
to show cause. State v. Hansford, 43 W. 
Va. 773, 28 S. K 791. Appearance and an- 
swer without objection cures Irregularity In 
the commencement of the proceeding. 9 Gyc. 
43. 

[•1 6. Counsel for petitioner urges that no 
demand was made for the payment of the 
amount of the decree, and that, therefore, the 
Judgment was unwarranted. It appears from 
the answer of petitioner that he claimed he 
was unable to pay the amount, and hence a 
demand would hare been entirely unavailing. 
In such case no demand is necessary. State 
T. Dltmar, 19 Wash. 824, 68 Pac. 350; Potts 
T. Potts, 68 Mich. 4M, 36 N. W. 240. The 
petitioner was deprived of no right by the 
failure to make demand, and, if demand was 
required, the omission was no more than 
an error or Irregularity, and was hot Juris- 
dictional. 

[7] 7. Much that has been said might more 
properly be said If the Judgment of the dis- 
trict court were before ns for review on 
appeal or error. If, indeed, It Is so review- 
able. We do not decide the question. Bnt 
we have found the discussion necessary in 
order to state fully the facts. It is to be 
remembered, however, that the writ of ha- 
l>eas corpus is not designed to take the place 
of a writ of error or an appeal. ' It Is only 
when the lower court has exceeded its Jnrls- 
dlctlcm that the writ Is available. No matter 
how Irregular, or even erroneous, the Judg- 
ment may be, it cannot l>e reviewed on ha- 
beas oorpiis. In re Peraltareavis, 8 N. M. 
80, 41 Pac. 638; In re Swan, 150 U. S. 637, 
M Sop. Ct 225, 37 U £». 1207. State v. 
Pratt, 20 8. D. 440, 107 N. W. 538, 11 Ann. 
Gas. 1049, and note, where numerous cases 
are collected. The questioa of the power or 



JodsdlctioB of the district court Is songbt 
to be raised by alleging that It attempted to 
collect a debt by contempt proceedings. Bat, 
as we have pointed ou^ the question Is not 
Involved. 

For the reasons stated, the petitioners will 
be remanded to the custody of Thos. McMll- 
len, deputy sheriff of Bernalillo county, to 
be dealt with according to law, the writ of 
habeas corpus will be disdiarged; and it Is 
so ordered. 

ROB£StTS,a jr., concurs. HANNA, J., 
being dlsquallfled, did not participate in tills 
proceedimi^ 

tl7 N. M. 486) 

BULL at al. v. BAti et aL 

(Supreme Court of New Mexico. Jan. 27, 
1913.) 

(SyUalut hy the Court.) 

1. bzbcctobs and aoministbatobs (g 26*)— 
Administbatob with Will Annexed — 
Bond. 

Where ttie authority of an executor Is 
revoked, and an administrator with the will 
annexed is appointed, it is not essential to the 
validity of the bond to be given by him, as 
such, that his special character should be w- 
cited therein ; a bond, in the ordinary form re 
paired of general administrators by the statute 
is valid and proper. 

' [Ed. Note.— For other cases, see Executors 
and Administrators, Cent Dig. H 144-170; 
Dec. Dig. I 26.*) 

2. BXECtJTOBS AND AtnCINISTBATOBS (8 20*)— 

Chabagtxb or Adximistbatob— Obdbb or 

Appointment. 

Reference should l>e made to the order of 
appointment, for the purpose of determining 
the character and status of oae assuming to 
administer apon an estate. 

[Ed- Note.— For other cases, see Ekecutors 
and .Administrators, Cent Dig. {} 83-105; 
Dec. Dig. { 20. •] 

3. EXECUTOBS AND Administbatobs <| 26*)— 

Administbatob with Will Annexed— 

Bond. 

The defect in the bond executed by the ad- 
ministrator with the will annexed did not viti- 
ate his appointment nor invalidate his acts. 

[Ed. Note. — For other cases, see Executors 
and Administrators, Cent Dig. {§ 144-170; 
Dec. Dig. I 26.*] 

4. BXECUTOBS AND ADMINISTBATOBS (| 27*)— 
liBTTBBS or ADMINISTBATION. 

Letters of administration are to be con- 
sidered merely as credentials and not necessary, 
where the order or record of the court show 
his authority to act 

[Ed. Note. — ^For other cases, see Ebecntors 
and Administrators, Cent Dig. iS 171-176; 
Dec, Dig. { 27.*] 

5. EXEonroBB AND Administbatobs (| S27*>— 
Fowbb of Sale— Adjudication by Coubt. 

An adjudication by the probate court as to 
insufficiency of personal assets to m*et debts 
and legacies is not necessary preliminary to 
exercise of power of sale, conferred by last 
will and testament by an executor or adminis- 
trator with the will annexed. 

[Ei. Note.— For other cases, see Ehcecotors 
and Administrators, Cent Dig. | ldl4; Dec. 
Dig. 8 327.*] 



*f or other c«s«a see asms tqpls an4.B«ctioaI4UM.BBJl|iiP«a. Dig, 4 Am. Dig. Ker-N«. Series ft Sep 'r ludazM 

Digitized by Vj 0^5^ ^^ 



263 



130 PACIFIC IBBPOBTBB 



(N.kl. 



6. nxKCtrroBs akd ADiamsTBATOiis (g SeS*)— 
Saxk Cndeb Powbb ih WIU/— Fbitate 
Salx. 

An executor or administrator with the will 
annexed, where power of sale of real estate has 
been conferred by the last will and testament 
of the decedent, nas, as a general nile, consid- 
erable discretion as to the manner and conduct 
of such sale, and may sell at private sale at 
bis discretion, when prudently and honestly 
exercised. 

[Ed. Note.— For other eases, see Executors 
and Administrators, Cent Dig. |g U8S-1494; 
Dec. Dig. i 363.*] 

Appeal from District Court, Dona Ana 
County ; before Justice Parker. 

Action by the First National Bank of San- 
ta F6, suing for itself and other creditors of 
Thomas J. Bull, deceased, against Francisco 
Bal, Thomas R. Bull, and others. From the 
decree Thomas R. Bull and certain other de- 
fendants appeal. Dismissed, and Judgment 
affirmed. 

This suit was Instituted by the First Na- 
tional Bank of Santa Ti, suing for itself and 
all other creditors of the estate of Thomas 
J. Bull, deceased, against Barbaro Lucero et 
al., including the administrator de bonis non 
of the estate of Thomas J. Bull, and sureties 
on the bonds of preceding administrators, to 
review and set aside orders of the probate 
conrt allowing administrators' accounts, to 
discover assets, to compel the payment of 
creditors, so far as the personal property and 
assets would pay the same, and to compel 
a sale of real estate to pay any balance that 
the assets and personal property would not 
pay. All appellants and appellees were nam- 
ed as parties defendant, as claimants of the 
land wliich was sought to be subjected to 
sale. 

The case, as thus initiated, was determined 
by a decree which is not appealed from. The 
questions presented for our determination in 
this appeal are raised by the answers and 
counterclaims of the several defendants who 
are appellees here, setting ap title In several 
of the tracts sought to be sold to pay debts 
of decedent 

Each appellee filed a separate answer and 
counterclaim against appellants, who are ven- 
dees of devisees of said tracts of land under 
the last will and testament of Thomas J. Bull, 
deceased, seeking reformation of the deed 
executed to him for the land described in his 
counterclaim, so as to give it effect as the 
deed of Willis J. McGlnnis, as administrator 
of the estate of Thomas J. Bull, deceased, in- 
stead of a deed by him as executor, in which 
form it was executed. The appellants, defend- 
ants to said several counterclaims, filed sep- 
arate answers to each of said counterclaimB, 
assailing the validity of said several admin- 
istrators' sales under whl(4i said counter- 
claimants, respectively, claimed, upon the 
grounds that (1) W. J. McOinnls, who made 
the sales, was not administrator with the 
will annexed, the will containing power of 



sale for purpose of paying debts; (2) that 
the sales were made at private sale; and 
&) that the Inventory and appraisement and 
list of claims showed sufficient personal as- 
sets to pay all debts at the time the sales 
were made. 

The facts found by the court, so far as 
essential to this appeal, are briefly as fol- 
lows: That Thomas 3. Bull, a resident of 
Dona Ana county, died January 1, 1899, leav- 
ing an estate therein, and consisting of both 
real and personal property, also leaving a 
will, in which Willis J. McGlnnis and Ben- 
ancla PadiUa were named Jointly as executor 
and executrix, who failed to accept the trust 
and did not qualify. That the will was duly 
probated, and letters of administration duly 
issued to Willis J. McGlnnis, who qualified 
as administrator with the win annexed by 
entering into the usual administrator's bond, 
conditioned, among other things, that he 
should administer according to law all the 
moneys, goods, etc., of the deceased, and 
should pay any and all balances upon the 
settlement of the accounts to such persons 
as the probate court, or the law, should di- 
rect, which bond was duly approved by said 
court, and said administrator thereupon en- 
tered upon his duties as such. That Thomas 
J. Bull was the owner of tracts of laud, de- 
scribed In the complaint as tracts A to P, In- 
clusive, at the time of his decease. Tliat the 
personal estate of said decedent, coming Into 
the hands of said McGlnnis, administrator, 
was insufficient to meet the debts of the es- 
tate, and necessitated a resort to a part of 
the real estate to realize funds to pay the 
debts of the estat& 

The conclusions of law pertinent to the 
present inquiry were as follows : 

"(3) That the personal estate of the said 
Thomas J. Bull, deceased, being insufficient 
to pay the debts of the estate, the said ad- 
ministrator, WilllB J. McGlnnis, properly re- 
sorted to the real estate of the said estate, 
for the purpose of realizing funds wherewith 
to satisfy the claims against the estate of 
the said Thomas J. Bull, deceased, and that 
the sums realized therefrom became and were 
a part of the estate to be and by the said ad- 
ministrator disbursed, as provided by law, in 
the satisfaction of existing claims against 
the said estate." 

"(7) That Willis J. McGlnnis, being in fiict 
and law the administrator of the estate of 
Thomas J. Bull, deceased, with the will an- 
nexed, and having been such administrator 
with the will annexed at the time he execut- 
ed and delivered the deeds and transfers as 
executor of the estate of Thomas J. B ill, de- 
ceased, as alleged in the answers and cross- 
complaints filed herein, the said defetidanta 
and cross-complainants, Francisco Bal, Pablo 
Gamboa, Miguel Estrada, S. W. Sherfey and 
Nancy Sherfey, his wife, Oscar Snow, W. N. 
Hager, and Ramon Bermudes, administrator 
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of the estate of Bamon Gonzales, deceased, 
are, and eacb of tbem Is, entitled to the re- 
lief prayed for in their said cross-complaintH ; 
tbat said Instrnments and deeds of conTey- 
ance be reformed, as prayed in said cross- 
complaints." 

Judgment was rendered for each of the ap- 
pellees, reforming his deed, and from that 
Judgment this appeal is taken. 

Sam B. Glllett and F. G. Morris, both of 
El Paso, Tex., for appellants. R. L. Young, 
of Las Graces, for appellees. 

HANNA, J. (after stating the facts as 
above). The first assignment of error-Is that 
the district conrt erred in its third finding 
of fhct "that letters of administration were 
duly Issned to Willis J. McGlnnls, who qual- 
ified as siicb administrator with the will an- 
nexed." 

The second error assigned Is that the conrt 
erred In Its serenteentb finding of fiict "that 
Willis J. McGinnis, administrator with the 
will annexed of the estate of Thomas J. Bnll, 
deceased, execnted to the defendants and 
cross-complainants certain deeds and instru- 
ments In writing." 

The third error assigned Is tbat "the tri- 
al conrt erred in its eigbteenth finding of 
fiict. In so far as it finds that Willis J. Mc- 
Ginnis, administrator with the will annexed 
of tbe estate of Thomas J. Bull, deceased, 
^eeated certain instruments." 

These three assignments of error raise 
the same questions for our consideration, 
and are each based upon tbe contention of 
tbe appellants that neither tbe letters of ad- 
ministration, tbe oath of office, nor bond of 
administrator, or all together, show tbat 
said administrator was appointed and quali- 
fied as administrator with tbe will annexed, 
but expressly limit the powers of the admin- 
istrator to those of an ordinary administra- 
tor. 

[1] The record discloses that the probate 
court of Dona Ami county, February 7, 1899, 
admitted the lost will and testament of 
Tbomas J. Bull, deceased, to probate, and 
as a part of said order directed tliat "letters 
of administration with tbe will annexed to 
issue to the said Willis J. McGinnis and 
Benanda PadiUa, after first entering into 
bonds with two or more good and sufficient 
sureties in the sum of ^1,000, conditioned 
for tbe faithful performance of said trust." 
Three days later McGlnnls filed a bond in 
the sum of ^1,000, in which he was de- 
scribed as administrator, but which diBEered 
from the bond required of ordinary admin- 
istrators, in tbat it was conditioned tbat he 
"administer according to law all the moaeys, 
goods, rights and credits of tbe said deceased, 
and the proceeds of all his real estate which 
may be sold for the payment of his debts." 
Tbe oath of McOinnIs was not in the form 
required of ordinary administrators, or in 
<uU compUaoce with the form of oath Z8- 



quired of other classes of administrators, 
but follows more closely the requirements of 
our statutes as to oath of administrator with 
the will annexed. 

We do not agree with appellants that the 
bond executed by McGinnis was in tbe form 
required of ordinary administrators ; on tbe 
contrary. Its form would indicate tbat an 
attempt was made to comply with the re- 
quirements of the statute (section 1944); 
and, while the bond describes McGinnis as 
administrator, instead of administrator with 
the will annexed, this was doubtless due to 
a mistake or omission, which appellants, in 
good conscience, cannot be permitted to 
avail themselves of. The approval of the 
bond by the probate court, within three days 
after the order of appointment, precludes 
any presumption of a renunciation of the ap- 
pointment or Intention on the part of Mc- 
Ginnis not to qualify under tbe terms of the 
order of his appointment. 

It has been held In the case of Casonl et 
al. V. Jerome, 58 N. T. 315, that: "Where .the 
authority of an executor is revoked, and an 
administrator with the will annexed Is ap- 
pointed. It Is not essential to the validity of 
the bond to be given by him, as such, tbat 
his special character should be recited there- 
in ; a bond in the ordinary form required 
of general administrators by the statute Is 
valid and proper." 

Our statutes containing similar provisions 
to those of New York, upon which tbe forego- 
ing opinion was based, we agree with the role 
there laid down. The opinion further eluci- 
dates the role in tbe fbUowlng language: "It 
is true that her special character as admin- 
istratrix with the will annexed is not re- 
cited in the bond, but this was not essential 
to its validity. Whether she was a general 
or special administratrix would have been 
disclosed by an examination of the order ap- 
pointing her ; and the bond must be held to 
refer to her acts and conduct in the actual 
character antd relation to the estate which 
she held by virtue of her appointment" 

[2] We are of the opinion tbat reference 
should be made to the order of appoint- 
ment, for tbe purpose of determining the 
character and status of one assuming to ad- 
minister upon an estate. The fact that in 
our jurisdiction no legal training or skill Is 
requisite as a qualification for tbe office of 
probate Judge or clerk results In many cleri- 
cal and other mistakes, and makes the adop- 
tion of tbe rule referred to imperatively nec- 
essary. 

[3] We do not concede that the bond given 
by McGinnis was fatally defective, but are 
inclined to the opinion that the defect in the 
bond executed by tbe administrator with the 
will annexed did not vitiate his appointment 
nor invalidate his acts. Peebles v. Watt's 
Adm'r, 9 Dana (Ky.) 102, 33 Am. Dec. 631; 
Mobberly v. Johnson's Ex'r, 78 Ky. 273. 

[4] We do not consider that tbe contention 
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ot appeUlintB tbat the letters of administra- 
tion do not show that the administrator 
qualified as administrator with the will an- 
nexed Is meritorious. We are of the opinion 
that letters of administration are to be con- 
sidered merely as credentials and not neces- 
sary, where the order or record of the court 
show his authority to act. Hosey v. Brash- 
er, 8 Port. (Ala.) 559, 33 Am. Dec. 299 ; Burk- 
halter t. Ector, 25 Ga. 55 ; State v. Price^ 21 
Mo. 484. 

It Is also urged that the oath did not de- 
scribe McGinnis as an administrator with 
the win annexed. While this is true. It Is 
purely technical objection, which cannot be 
glren serious consideration. 

For the reasons given, we are of the opin- 
ion that the first three assignments of error 
are not well taken, and they are therefore 
overruled. 

[I] The fourth assignment of error is that: 
"The court erred in its third conclusion of 
law. In so far as it found that the admin- 
Istmtor properly resorted to and sold real 
estate belonging to said estate, for the pur- 
pose of realizing funds wherewith to satisfy 
the claims against the estate of Thomas 3. 
Bull, deceased, to which said conclusion of 
law appellants duly excepted and now as- 
sign error as to the sales in question be- 
tween appellants and appellees, upon the 
ground that it appears from the trial court's 
said findings of fact that the administrator, 
at time of making said sales, had not sold 
the personal property of said estate, which 
appears from the Inventory and approved 
claims and reports of the administrator, all 
as found by the court, in the findings of 
fact, to be sufflcient to pay th,e debts of the 
estate; that the said sales were not law- 
fully made by said administrator ; that they 
were made without an order of the district 
court, and the said administrator could not 
sell said real estate, under such circumstanc- 
es, without an order of the district court" 

The argument in support of this assign- 
ment of error Is that the sale by the admin- 
istrator, If he was authorized to exercise the 
power given to executors to sell real estate 
to pay debts, was nevertheless without au- 
thority and void, because the statute of New 
Mexico (section 2065) limits the power of 
the executor acting under a will containing 
power to sell real estate to pay debts, as well 
as the power of the district court to order a 
sale, to cases wherein "it shall appear from 
the inventory and appraisement that the per- 
sonal estate of the decedent is insufficient to 
discharge the Just debts allowed against his 
or her estate and the legacies charged there- 
on." We cannot agree with this contention 
of appellants, but interpret this section of the 
Compiled Laws of 1897 to mean that when- 
ever, after Inventory and appraisement, it 
shall appear that the personal estate is In- 
sufflclent to discharge the debts allowed 
. against the estate, etc., resort may be had to 



real eeftate In the manner ii»oviaed, and that 
the fact of such insutHciency of assets quite 
properly may be made to appear by tacts out- 
side of the inventory and appraisement, and 
that the inventory and appraisement may be 
shown to be erroneous, should it show a con- 
dition as contended for by appellants here, 
viz., an apparent suificiency of personal as- 
sets, whereas an actual insufficimcy existed. 

We construe this section (2065) to provide 
for the action by the executor or administra- 
tor under a power of sale contained in the 
will, and section 2066 to provide for sale of 
real estate arising where personal assets are 
Insu^cient to meet debts and legacies In 
those cases where no power is contained in 
the will, thereby supplementing the provi- 
sions of section 2065. In the latter contin- 
gency proceedings in the district court are 
necessary, and the authority of the executor 
or administrator is clearly limited and cir- 
cumscribed. Under our interpretation of 
these statutes, we do not consider that an ad- 
judication by the p>robate court as to the in- 
sufficiency of personal assets was necessary. 
We think that the Legislature has clearly 
shown an intention to rest In the district 
courts the necessary Jurisdiction in the mat- 
ter of the sale of real estate of decedents, 
where power of sale was not given to some 
designated person by a last will and testa- 
ment of decedent. It does not appear from 
these sections that the Legislature had any 
intention to confer any such power upon the 
probate courts ; and, in our opinion, it would 
be inconsistent with the apparent intention 
of the Legislature in this regard to so con- 
strue the acts referred to as to vest In the 
probate court a vestige of such Jurisdiction. 
Furthermore, it is unreasonable to presume 
that the Legislature Intended conferring up- 
on the probate court the power of adjudica- 
tion as to insufficiency of assets, where no 
Intention appears from reading either of the 
acts referred to to confer such power upon 
the district court, so tut as the exercise by 
an executor or administrator of the power of 
sale conveyed by a last will and testament 
It seems quite clear that the Legislature rec- 
ognized the right of a decedent to designate 
some person (by last will), with authority to 
sell real estate^ without hampering such in- 
dividual by court proceedings In either the 
probate or district courts. 

This leaves for our consideration the re- 
maining point urged by appellants in connec- 
tion with this fourth assignment of error, 
viz., that the sales made by this administra- 
tor with the will annexed were not lawfully 
made, because not made under an order of 
the district court which contention is based 
upon the alleged fact that McOinnis was a 
general administrator, instead of an admin- 
istrator with the will annexed. We have dis- 
posed of this question by our holding ttiat 
his authority may be discovered op ascertain- 
ed by examining the order of appointment 
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For the reasons stated, we ovemde tbe 
foarth assignment of error. 

The fifth assignment of error is as follows : 

"The court erred In its seventh conclusion 
of law, wherein it held that said McGinuis 
was in fact and in law administrator of the 
estate of Thomas 3. Bull, deceased, with the 
will annexed, at the time he executed said 
deeds, and that the defendants therein nam- 
ed were entitled to the relief prayed for, be- 
cause It was error to bold that said McGin- 
nls was snch administrator with the will an- 
nexed, because the letters of adminlstiatloo, 
oath of office, and bond show, as a matter 
of law, that he was not appointed, or that he 
qnalifled, as administrator with the will an- 
nexed, and in holding that appellees were 
entitled to the relief prayed for, in thai said 
sales were made without an order of sale of 
the district court, without an order of con- 
flrmatlon of said court of said sales, and 
because It did not axipear from the Inventory 
and appraisement and claims allowed and ap- 
proved at the time each sale was made that 
tbe personal property was insufficient to pay 
the debts of said estate, and becattse each 
of said sales were at prtvate sale, and not at 
public sale, as required by statute, and wfth- 
ont an order of the district court authorizing 
a private sale of any of said lands." 

The only new element In this assignment 
of error, not heretofore disposed of by this 
opinion, is the point that the sales of real 
estate were private and not public sales, 
which contention Is based upon section 1960 
of the Compiled laws of 1897, which section 
is as follows: "The executor shall exercise 
an the authority conferred upon him by his 
sppointment, and if it should be necessary, 
in order to carry out the desires of the tes- 
tator, to sell a portion of tbe whole estate, 
he may dispose of the same at public sale, 
without being allowed to purchase, under 
penalty of the sale being declared null and 
void." 

[•1 Appellants contend that the word "may," 
as used tn the foregoing statute, should be 
construed as "shall," and thereby limit the 
power of sale given by the last will and tes- 
tament of decedent, and thus compel a public 
salfc Section 1960, approved February 12, 
1852, in our opinion, must be construed in 
connection with the later statutes enacted 
as a portion of chapter 29 of the S. L. 1884, 
appearing as sections 2064 and 2065, C. L. 
1897. Section 2064 is as follows: "When- 
ever any testator shall, by his last will, di- 
rect that his real estate, or any of It, be 
sold, or otherwise disposed of, for the pay- 
ment of bis debts, or for any other purpose, 
and no executor be named therein, or It the 
executor named therein refuse such offloc, 
or be removed or die, the administrator, 
with tbe will annexed, or de bonis nou, may 
sell, convey and dispose of such real estate. 



In accordance with tbe provIsloBS of snch 
will." 

We construe this last section to show a 
dear intention on the part of the Legislature 
to leave the disposal of real estate by last 
will and testament of decedent unhampered 
by court proceedings, and suljject only to pro- 
visions expressed in the power of sale. Sec- 
tion 2065, supra, further enlarges the powers 
of an executor or administrator In those cas- 
es where power of sale Is contained In the 
will, and gives to such officer the additional 
power to mortgage or lease, should such pow- 
er be conferred by will. It is not for us to 
limit these acts of the Legislature^ and the 
intention therein shown. In the manner con- 
tended for by the appellants. The general 
rule governing these matters hnn been laid 
down in Cyc. voL 18, p. 325, as follows : "An 
executor, given a power of sale by the will, 
has, as a rule, considerable discretion as to 
(He mannw and conduct thereof. While 
public auction sales are insisted on in a few 
states, the more general rule permits a pri- 
vate sale at the discretion of the executor,' 
prudently and honestly exercised." 

There is no contention in this case that 
McGinnls failed to exercise a sound discre- 
tion In the sale of the several tracts of real 
estate, or that bis conduct was not both pru- 
dent and honest ; and we therefore hold that 
the fifth assignment of error should be over- 
ruled. 

Finding no error in the record, and for tbe 
reasons given in this opinion, tlie appeal is 
dismissed and the Judgment of the district 
court affirmed; and it is so ordered. 

BOBBRTS, a X, and ABBOTT, Dtstrlct 
Judge, concur. 



(17 N.M. at) 
AMBERSON et al. v. CANDLER et aL 

<Snpreme Court of New Mexico. Jan. 27, 
1913.) 

fSyUahui hv the Covri.} 

1. EXBCUTOBS AND ADUINISTBATOBS (| 26*)— 
QUALrFICATION— Bo S D. 

An executor is witlio^ power to act, as 
snch, until he has given bond as required by 
statute, unless bond shall have been waived 
by tbe testator or testatrix. 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent Dig. {{ 144-170; 
Dec. Dig. I 26.*] 

2. Executors and Administbators (J 29*)— 
Appointment— Effect of iBBEOULARrriBS. 

As a Rpneral nile, all acts by an executor 
or administrator done in tbe due and legal 
course of admiuistration are valid and bindiog, 
even though the appointment is voidable, and 
the letters issued by the court are afterward 
revolted, or tbe incumbent discharged from liis 
trust. 

[Ed. Note.— For other cases, see Ekecutors 
and Adniiniatrators, Cent Dig. H 177-182; 
Dec. Dig. § LXJ.*] 
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3. Executors akd AOministbators (| 29*)— 
Appointment — Effect of Ibbeoulabitiks. 

A grant of administration which i^ not 
void, altiiough it may be voidable, is not open 
to collateral attack, either on the ground of ir- 
regularity in the proceedings, a miatalce in the 
character of letters granted, when a proper 
case for administration existed, that the grant 
was premature, or that the person to whom 
letters of administration have been granted was 
not entitled by priority to administer, or lacked 
the necessary qualifications. 

[Ed. Note. — For other cases, see Executors 
and Administrators, Cent. Dig. §§ 177-182; 
Dec. Dig. i 29.*) 

4. Executors and Administbators (§ 29*)— 
Appointment— Effect of Irregularities. 

Although the probate court may fail to ob- 
serve the requirements of the law in granting 
letters of administration, or make any mistake 
as to their character, where a proper case for 
administration exists, yet, having jurisdiction 
of the subject and the person, and being fully 
empowered to act by refusing or granting such 
letters, a person appointed becomes the ad- 
ministrator de facto; and the regularity of his 
appointment cannot be questioned in a collater- 
al proceeding. 

[Ed. Note. — For other cases, see Executors 
and Administrators, Cent Dig. §§ 177-182; 
Dec. Dig. i 29.*] 

5. Executors and Adminisibators (| 29*) — 
Appointment — Effect of Irbkgulabities. 

A mistake as to the character of letters 
issued does not render them and all acts per- 
formed by the executor or administrator void ; 
the principle being that, where a court has ju- 
risdiction, the judgment must be held conclu- 
sive, except in a direct proceeding for its re- 
versal. 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent. Dig. $| 177-182; 
Dec. Dig. S 20.*) 

Appeal from District Court, Dona Ana 
County ; before Justice Parker. 

Action by W. J. Amberson and another 
against John K. Candler and others. From 
a Judgment for defendants, plaintiffs appeal. 
Affirmed. 

This is an action of ejectment for the pos- 
session of a tract of land situated in Dona 
Ana county, N. M., described as follows, to 
wit: "A tract of land bounded on the east 
by land formerly belonging to Ramon Ramos 
and Otto Bomback, on the west by the west 
half of the old river bed of the Rio Grande, 
on the south by lands formerly belonging to 
Juan Farjado and Martin Amador, and on 
the north by the lands formerly belonging to 
Agapito SediUos. Said tract of land contains 
one hundred and forty-one and thirteen one- 
hundredths acres (141.13), more or less." 

The facts covered by stipulation of counsel 
are as follows: "That on, to wit, the 1st day 
of January, A. D. 1899, in the county of Dona 
Ana, territory of New Mexico, one Thomas J. 
Bull departed this life testate; that on, to- 
wlt, the 7th day of February, A D. 1899, the 
last will and testament of the said Tbomas 
J. Bull, deceased, was duly admitted to pro- 
bate and probated in the probate court with- 
in and for said county of Dona Ana, which 
county was the domicile of the said Thomas 
J. Bull at the time of his death. That Ben- 



anda Padllla, who was named as executrix 
In said will with one WilUs J. McGlnnis, fail- 
ed and refused to qualify, act, or accept the 
trust. That at the time of the death of the 
said Thomas J. Bull there was vested In him 
the legal title to the land in controversy In 
this suit That the appraised value of the 
personal estate of said Thomas J. Bull, de- 
ceased, was sixte^i thousand two hundred 
and ninety-three and 25/100 dollars ($16,293.- 
25). That on February 27, 1900, approved 
and unpaid claims against the estate of said 
Thomas J. Bull, deceased, aggregated, to wit, 
ten thousand two hundred and seventy-eight 
dollars ($10,278). That on the 27th day of 
February, 1900, and from thence hitherto, tbe 
personal estate of said Thomas J. Bull, de- 
ceased, was InsufBcient to pay and discharge 
all the Just debts against his said estate. 
That on the 27th day of February, 1900, Hi- 
ram Hadley purchased the property in con- 
troversy in this suit for the sum of two thou- 
sand dollars in money, which amount was 
applied to the payment of claims against the 
estate of the said Thomas J. Bull, deceased. 
That on the 27th day of February, 1900, WU- 
lis J. McGluols was in possession of the 
premises In controversy in this suit, and that 
the sale of tbe said premises by the said Mc- 
Glnnis was a private sale. That from and 
after the 27th day of February, 1900, to date, 
the said Hiram Hadley and his grantees and 
successors In Interest, including John K. 
Candler, one of the defendants in this cause, 
have continuously been in exclusive, notori- 
ous, oiien, hostile, and adverse possession of 
the premises in controversy In this cause. 
That on, to wit, the 15th day of January, A. 
D. 1904, by deed of that date reciting a con- 
sideration of one dollar, lawful money of the 
United Stiites, to them in hand paid, Francis- 
ca Bull, widow of the said Thomas J. Bull, 
deceased, and Thomas R. Bull, grandson of 
the said Thomas J. Bull, deceased, remised, 
released, sold, conveyed, and quitclaimed to 
the said Hiram Hadley, and to his assigns 
forever, all their right, titles interest, claim, 
and demand whatsoever In and to tbe prem- 
ises In controversy in this cause, which deed 
was duly acknowledged and filed for record 
on the ICth day of January, 1904, and re- 
corded in Book of Deeds No. 23, at pages 533 
and 534, in the office of the probate clerk and 
ex officio recorder of Dona Ana county. New 
Mexico. That Franclsca Bull, surviving wife 
of the said Thomas J. Bull, deceased, depart- 
ed this life on, to wit, January 18, 1911." 

The facts found by the court, in addition 
to those stipulated, are as follows: "That 
the land and premises in controversy In this 
suit was acquest and community property at 
the time of the execution of said will, and at 
the time of the death of said Thomas J. 
Bull. That the said Thomas J. Bull, deceas- 
ed, by his last will and testament, devised 
his one-half of said acquest and community 
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property, for life, to hb wife, Franclsca Bull, 
remainder over to Thomas R. Bull and Chas. 
H. Bull. That on February 27, A. D. 1900, 
the premises In controversy In this suit were 
sold and conveyed to the said Hiram Hadley 
by Willis J. McGlnnls, executor of the last 
will and testament of the said Thomas J. 
Bull, deceased, by deed of that date, acknowl- 
edged and executed on that date. That the 
defendant and his predecessors and grantors 
have continuously paid all taxes which were 
and have been levied upon the land or In- 
terest In controversy in this cause for the 
years from 1900 to and Including the first 
half of the taxes for the year 1911, both 
dates Inclusive. That the said defendant 
John K. Candler deralgned title by good and 
sufficient deed of conveyance from the said 
Hiram Hadley of the land and premises In 
controversy In this suit, all of which said 
deeds are duly recorded In the office of the 
probate clerk and ex officio recorder of the 
county of Dona Ana. That at the said time 
of the execution of said deed by said Willis 
jr. McGlnnls, executor of the last will and 
testament of Thomas J. Bull, deceased, the 
said Willis J. McGInnis was executor of the 
last will and testament of said Thomas J. 
Bull, deceased, under bond. That the said 
defendant John K. Candler is the owner of 
the land and premises In controversy In this 
snit. That the plaintiffs have failed to main- 
tain the issues on their part to be main- 
tained." 

The court found for the defendants, and 
the plaintiffs have appealed. 

Morris & GiUett, of El Paso, Tex., for ap- 
pellants. Uolt & Sutherland and Bonham & 
Keber. all of Las Cruces, for appellees. 



HANNA, J. (after stating the facta as 
above). The several assignments of error In 
this case are very largely covered by the 
propo.sltion of appellants set forth In their 
brief In the following language: "The court 
having issued to McGInnis ordinary letters 
of administration, without reference to the 
will, and he having made the affidavit re- 
quired of ordinary administrators, and not 
the affidavit required of administrators with 
the will anue.xed, and havhig given bond con- 
ditioned as for an ordinary administrator, 
and not one conditioned for the performance 
of the duties of an executor, which would 
have devolved on him If he had been appoint- 
ed administrator with the will annexed, he 
was not authorized to sell real property to 
pay debts of the estate without an order of 
the district court" 

Appellants concede that the probate court 
of Dona Ana county entered an order on Feb- 
ruary 7, 1899, directing the Issuance of let- 
ters of administration with the will annexed 
to Willis J. McGInnis and Benancia Padllla, 
upon gl>'lng a bond in the sum of ?31,000, 
conditioned for the faithful performance of 
their trust, but contend that these persons 
130 P.— IT 



never executed such a bond, and that no stidh 
letters ever Issued to them; that therefore the 
order of said probate court was ineffectual as 
an appointment, and was superseded and nul- 
lified by the ordinary letters of administra- 
tion issued to Willis J. McGlnnlg on Febru- 
ary 10, 1899. 

We will therefore first direct our attention 
to the question of the status of Willis J. Mc- 
Glnnls at the time he executed the convey- 
ance for the land in question. The convey- 
ance was dated February 27, 1900, and the 
grantee was described as executor of the es- 
tate of Thomas J. Bull, deceased. This deed 
was executed In an attempted exercise of the 
power of sale conferred upon the executors 
: by the last will and testament of Thomas J. 
, Bull, as set forth In Item 5 thereof In the 
I following language: "Fifth. In the event 
I that my personal estate shall not be sufficient 
\ to pay and discharge all my Just debts, I 
I hereby direct and empower my said executor 
to sell and dispose of sufficient of my real 
estate to pay and discharge the same." 

The facts stipulated by counsel disclose 
that Benancia Padilia failed and refused to 
qualify as executrix, and the record dis- 
closes that WllUs J. McGInnis. who was ap- 
pointed an executor by the terms of the wUl, 
on February 10, 1899, filed an oath and bond, 
wherein he Is styled "administrator," and 
that ordinary letters of administration were 
issued to him. No order of the probate 
court, directing the issuance of letters, other 
than the one of February 7, 1809, referred 
to supra, appears to have been Issued. 

[1] It is argued toy appellee that under 
the common law the power of an executor 
to sell real estate was not derived from the 
order of appointment or the letters issued by 
the court, but from the will Itself. We are 
not disposed to question that the rule was as 
stated at the common law, but we find that 
this rule has been changed in many of the 
states, where the rule is largely repudiated. 
In those numerous states which have depart- 
ed from the common-law rule, the statutes 
pro^ide that after probate of any will letters 
testamentary shall be granted to the per- 
sons therein appointed executors. But such 
letters cannot be granted, unless they quali- 
fy by giving bond, taking oath of office, etc. 
In several states the executor is absolutely 
prohibited from acting without giving bond, 
etc. ; in others It has been held that the ex- 
ecutor is prohibited from acting by necessary 
implication as plainly as though the prohibi- 
tion were direct. Stagg v. Green, 47 Mo. 500. 
An examination of our statute upon this 
subject seems to be conclusive upon the ques- 
tion of the authority of an executor to act 
prior to giving a bond. The statute referred 
to Is section 1940 of the Compiled Laws of 
1897, which Is as follows: "After probate of 
any will, letters testamentary shall be grant- 
ed to the person or persons therein appointed 
executor or executors ; If a part of the per- 
sons thus appointed refuse to act, or be dls-^ 

Kjoogie 



Digitized by 



298 



180 PACIFIC BEPOBTEB 



(N.B1. 



qualified, the letters shall be granted to the 
other persons therein appointed. If all such 
persons refuse to act, or be disqualified, let- 
ters of administration shall be granted to 
the person to whom administration would 
have been granted if there had been no will; 
when there are two or more persons named 
execntors tn a will, none shall have power to 
act as such except those who give bond." 
See, also, section 1944, C I* 1897. 

We are of the opinion, therefor^ that an 
executor is without power to act, as such, 
until he has given bond as required by stat- 
ute, unless bond shall have been waived by 
the testator or testatrix. 

This brings us to the question of the suffi- 
ciency of the bond given by McGlnnls in his 
attempt to comply with the order of the pro- 
bate court, directing the Issuance of letters 
of administration with the will annexed to 
him and bis coexecutor, upon entering into 
bond with two or more good and suCBdent 
sureties. In this connection it Is urged by 
appellee that the questions raised by the 
several assignments of error amount to a 
collateral attack upon the acts of the execu- 
tor. 

[2, S] It has been established as a general 
rule that all acts by an executor or admin- 
istrator done In the due and legal course of 
administration are valid and binding, even 
though the appointment is voidable, and tBe 
letters issued by the court are afterward re- 
voked or the incumbent discharged from bia 
trust 18 Cyc. 141. It is also laid down as 
a general rule that a grant of administration 
which is not void, although it may be void- 
able, is not open to collateral attack, either 
on the ground of irregularity in the proceed- 
ings, a mistake in the character of letters 
granted, where a proper case for administra- 
tion existed, that the grant was premature, 
or that the person to whom letters of admin- 
istration have been granted was not entitled 
by priority to administer, or lacked the nec- 
essary qualifications. 18 Cyc. 141-143. 

We have noted the point made by the ap- 
pellants that they do not attack the appoint- 
ment ; that they merely contend that the ap- 
pointment is that of an ordinary administra- 
tor; and that therefore the power of sale 
given in the will could not be exercised by 
this ordinary administrator. We are of opin- 
ion, however, that this case falls within the 
subdivision of the last general rule stated 
above, of "a mistake in the character of let- 
ters granted, where a proper case for admin- 
istration existed." 

[4, 6] It is quite clear from the record in 
this case that a mistake was made in the 
character of letters Issued to McGlnnls. We 
are therefore of the opinion tbat, although 
the probate court may fail to observe the 
requirements of the law in granting letters 
of administration, or make any mistake as 
to their character, where a proper case for 
administration exists, yet, having Jurisdic- 



tion of the subject and the person, and being 
fully empowered to act by refusing or grant- 
ing such letters, a person appointed becomes 
the administrator de facto ; and the reg^ularl- 
ty of his appointment cannot be questioned 
in a collateral proceeding. We are fully con- 
vinced, and therefore bold, that a mistake 
as to the character of letters issued does not 
render them and all acts performed by the 
executor or administrator void ; the principle 
being that, where a court has jurisdiction, 
the judgment must be held conclusive, ex- 
cept In a direct proceeding for its reversal. 
The reason and the necessity of this rule is 
well stated in the case of Wight v. WaUbaum 
et al., 89 HI. 554 et seq., from which we 
quote, at page 565, as follows: "From the 
whole tenor of the legislation of our state 
we are unable to perceive that, whether the 
grant of such letters be a judicial or a minis- 
terial act, it was ever designed that, in a 
proper case for the grant of letters, any 
mistake as to their character should be held 
to render them, and all acts performed by the 
executor or administrator, void. Such a 
policy would be attended with great incon- 
venience, injury, and loss to estates. Persons 
would be deterred from becoming purchasers 
at sal^ of real and personal estate, and 
debtors would not know whether they could 
make payment with safety. It can hardly 
be supposed that it was designed that, when 
a case had arisen authorizing the grant of 
letters, whether the act be judicial or minis- 
terial, a mistake of the officer, as to whether 
they should be of the ordinary character, or 
with the will annexed, whether to one per- 
son or to another, or as to the sufllclency 
of the security, should render all acts per- 
formed under tiiem void. But it must have 
been Intended, in such cases, that the letters 
should be good, and the acts valid, until they 
should be revoked. Then whether the will 
was properly proved or not could not affect 
the letters until repealed, or the sale of the 
property by the administrator." 

A case more nearly In point with the case 
now under consideration is Jackson v. Reeve, 
44 Ark. 496. In both cases last referred to 
the action was in ejectment, as Is the case 
at bar, and the questions raised were similar 
to those now under consideration. In the 
last opinion the court say: ''The probate of 
a will authorizes the grant of letters testa- 
mentary, but until letters be ordered it gives 
no jurisdiction over the estate; that is, to 
make orders coucerniug its management or 
disi)ositlon. Courts of probate have general 
jurisdiction to grant letters of administra- 
tion ; and if there was any error in granting 
letters generally. Instead of cum testamento. 
etc., it did not render the proceedings void. 
It was matter to be corrected by appeal." 

Further, with respect to the contention of 
appellants that they do not attack the ap- 
poiutnient, but merely contend that, the ap- 
pointment being one of ordinary adiuluistra- 
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tlon, the power of sale, trnder the terms of 
the Trill, coold not be exercised, we would 
say that we have disposed of this question by 
onr opinion in the case of Bull v. Bal, 130 
Pac. 259, handed down at the present term, 
in which case we hold that reference should 
be made to the order of appointment, for 
the purpose of determining the character 
and status of one assuming to administer up- 
on an estate. That case and this, growing 
out of the same state of facts and inTolving 
the same contentionB must be determined 
t^ tbe same reasoning as well as authority ; 
and therefore this case, so far as its merits 
are concerned, is determined by our opinion 
in tbe case referred to, L e., Bull v. Bal. 

The other errors assigned, with the excei>- 
tioii of that referring to the bar of the ac- 
tion by limitation, are equally a collateral 
attack upon tbe proceedings had In the pro- 
bate court 

Finding it unnecessary to decide the ques- 
tion of the bar of the action by our statute 
of limitation, and for tbe reasons given, we 
OTerrule the assignments of error, dismiss the 
appeal, and affirm the Judgment of tbe court 
below. 



ROBERTS, C. X, 
Judge, concur. 



and ABBOTT, District 



HAMILTON ▼. HAVERCAMP et aL 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllahut by the Court.) 

i. Deeds (S 60*)— "Mistake of Law." 

When the parties to a deed are uncertain 
as to what estate tbe vendor has taken under 
the statutes of descent and distribution, and 
the laud is conveyed to tbe vendee under the 
agreement that, when tbe courts have settled 
the law on the subject, the vendor shall he 
paid aucb a proportion of the entire purchase 
price of the land as bis interest bears to the 
entire title, this does not cunatitute a mistake 
of law such as would justify a rescission of the 
contract and a cancellation of the deed. Comp. 
Laws 1909, i 1058. 

[Ed. Note. — For other cases, see Deeds, Cent 
Dig. Si 156-164; Dec. Dig. § 69.* 

For other definitions, see Words and Phrases, 
ToL 8, pp. 4543, 4544.] 

2. Appeal and Ekrob (8 1011*)— Review- 
Findings OP Tbial Judge. 

The decision of the trial judge, tiie jury 
being waived, upon a question of fact, where 
the evidence is conflicting and where there is 
evidence reasonably tending to support the 
judfrment will not be disturbed in this court. 
[E!d. Note. — For other cases, see Appeal and 
Error, Cent Dig. || 3983-3989; Dec. Dig. S 
lOlL*] 

Commissioners' Opinion, Division No. 1. 
Error from District Court, Okmulgee County; 
W. L. Bamum, Judge. 

Action by Ellen Hamilton against Bennie 
B. Havercamp and the Okmnlgee Loan & 
Trust Company. Judgment for defendants, 
and plaintiff brings error. Modified and 
affirmed. 



Frank F. Lamb, of Okmulgee, for plalntUf 
in error. Owen & Stone of Muskogee, and 
Lex V. Deckord, of Okmulgee, for defend- 
ants In error. 

AMES, O. The plaintiff alleged that she 
was the mother of Millie Hawkins, a citizen 
of the Greek Nation; that certain lands 
had been selected for Millie's allotment; 
that before deeds were delivered, and In 
September, 1899, Millie died immarried, leav- 
ing the plaintiff and her father and some 
brothers and sisters surviving; that at the 
time of her death the land passed to her 
nearest relation by virtue of the Creek law 
of descent and distribution, and that plaintiff 
was the nearest relation; tliat In 1906 the 
defendant, tbe Okmulgee Loan ft Trust 
Company, secured a deed from the plaintiff 
to the land, for which she was paid $2.50, and 
that certain false representations were made 
to Induce her to execute the deed. The de- 
fendants admitted procuring the deed, but 
denied the false representations, alleging 
that prior thereto the trust company had pro- 
cured a deed to the land from Thomas 
Hawkins, the father of Millie, and the for- 
mer husband of the plaintiff, for the con- 
sideration of $800 paid to him; that the 
laws of the Creek Nation governed the de- 
scent of this land, and these laws were plead- 
ed in full; that subsequently the deed was 
procured from the plaintiff; and that at 
tbe time she was paid $2.^, and It was 
agreed that whenever the court settled the 
descent of the land, so that the amount of 
her Interest should be ascertained. She 
should be paid such a part of $800 as her 
interest In the land might bear to the entire 
estate therein. The case was tried to the 
court without a jury, and the court, upon 
the evidence, found that tbe averments of 
tbe answer were sustained, and entered a 
decree denying the plaintiff's prayer of can- 
cellation, and requiring the defendants to 
pay to tbe plaintiff one-half of $800. In this 
court the defendants admitted that they 
should pay to the plaintiff the entire sum of 
$800, less the $2.50 previously paid, and tra- 
der this admission it is unnecessary for us 
to pass upon any of tbe questions of law in- 
volved in this case; the only question remain- 
ing being one of fact, whether the plaintiff 
was induced to make the conveyance by 
false representations, or whether it was 
made under a mutual mistake of law. 

Under the findings of the court, both these 
questions must be resolved against the plain- 
tiff, as the court found that the conveyance 
was made upon the agreement that the plain- 
tiff should be paid $800 for the land, or tliat 
proportion of such amount, as the interest 
she Inherited bore to the whole title. This 
being true, there was no mutual mistake of 
law, because neither party pretena'ed to 
know what the law was,, but both contracted 
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with the uncertainty as to the law in mind, 
and upon the condition that, when the court 
should settle the law, payment should be 
made according to the decree of the courts. 
Under the decree of the trial court, the de- 
fendants were ordered to pay Into the hands 
of the clerk of that court, ?397.50, with In- 
terest at the rate of 6 per cent per annum 
since the 0th day of October, 1906; In addi- 
tion to that, and under the offer of the de- 
fendants In error made In this court, they 
are hereby directed to pay the additional sum 
of $400 into the hands of the clerk of this 
court for the benefit of the plaintiff in error, 
and, as thus modified, the decree of the 
district court should be affirmed. 

FEB CURIAM. Adopted in wholei. 



DEMING INV. CO. T. LANHAM. 

(Supreme Court of Oklahoma. Jan. 7, 1913. 

Bebearing Denied Feb. 11, 1913.) 

(Syllahut hy the Court.) 

Mines and Minerals (8 79*) — Oil and Gas 

Lease— OoNSTBucTiON. 

A clause in an oil and gas lease reading 
as follows: "Provided however, that If a well 
is not drilled on said premises, within one year 
from the date hereof, then this lease and agree- 
ment shall he null and void, unleat the party 
of the second part, within siity days from the 
beginning of each and every year after the ex- 
piration of the term above mentioned for the 
drilling of a well, shall pay a rental of $.25 per 
acre, until a well is drilled thereon, or until 
this lease is canceled, as herein provided," — does 
not obligate the lessee to pay rent for delay 
in commencing to drill for oil and gas, said 
grant in the lease amounting only to an option 
to the lessee, to explore for oil and gas, and 
preventing the lessor, after receiving the con- 
sideration for the first year, from leasing to 
another, during such time, and after receiving 
a second or subsequent payment from leasing 
to another, until such delay period had expired, 
the lessee having the option by continuing to 
pay such yearly payments to prevent the for- 
feiture of the lease. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. | 209; Dec. Dig. $ 79.*] 

Commissioners' Opinion, Division No. L 
Error from Marshall County Court; J. W. 
Falkner, Judge. 

Action by Manley Lanham, a minor, by 
his guardian, Terry G. Lanham, against the 
Demlug Investment Company for rent on 
an oil lease. Judgment for plaintiff, and 
defendant brings error. Beverscd and re- 
manded. 

William M. Franklin and George S. 
March, both of Madill, for plaintiff' in er- 
ror. George F. Rider, of Madill, for defend- 
ant in error. 

ROBERTSON, C. On October 2, 1906, 
Manley G. Lanham, a minor, by his guar^ 
dian, made and entered into a certain oil 
lease contract with the Demlng Investment 



Company. Lanbam claims that by the tettoa 
of said lease he is entitled to a rental of 
$40 per year, which the Demlng Investment 
Company denies and refuses to pay. This 
contention is the only question in the record, 
and requires at our hands the construction 
of the following paragraphs of said lease, 
to wit: 

"To have and to hold the same unto the 
said party of the second part, its successors 
and assigns, for the term of five years from 
date hereof, in consideration whereof, the 
said party of the second part agrees to de- 
liver to the party of the first part in tanks 
or pipe lines the one-tenth part of aU oil 
produced and saved from the leased prem- 
ises. And should gas be found on said prem- 
ises in paying quantities second party agrees 
•to pay $100.00 yearly in advance for the 
product of each gas well while the same is 
being sold off the premises, and first party 
shall have free use of gas for domestic pur- 
poses, by making connection for such gas at 
the well at his own risk and expense. Sec- 
ond party agrees to locate all wells so as to 
interfere as little as possible with the cul- 
tivated portion of the premises, and to pay 
for all damage to the growing crops caus- 
ed by said operation. 

"Provided, however, that if a well is not 
drilled on said premises within one year 
from the date hereof, then this lease and 
agreement shall be null and void, unless the 
party of the second part within sixty days 
from the beginning of each and every year 
after the expiration of the term above men- 
tioned, for the drilling of a well, shall pay 
a rental of $0.25 per acre until a well is 
drilled thereon or until this lease is cancel- 
ed, as hereinafter provided. And it Is agreed 
that the completion of a well shall be and 
operate as a full liquidation of all rentals 
under this provision during the remainder 
of this lease. All rentals and other imy- 
ments may be made direct to the party of 
the first part, or may be deposited to his 
credit at the Madill National Bank, at Ma- 
dill, Indian Territory. This lease shall be 
null and void at the end of three years 
from this date without further liability to 
the second party if a well has not been 
drilled by it its successors or assigns, dur- 
ing the said three years period, provided 
that the party of the first part shall have 
given the party of the second part ninety 
days written notice so to drill within said 
three years period or forfeit the lease. 

".A.nd further, upon the payment of one 
dollar at any time by the party of the sec- 
ond part or his succes.sors In office, said 
lessee shall have the right to surrender this 
lease for cancellation, after which all pay- 
ments and liabilities thereafter to accrue 
under and by virtue of its terms shall cease 
and determine, and this lease shall become 
null and void." 
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It Is alleged In plalntUTa petition: 
•*• • • That said lease was for a period 
and term of five years, and it was prorlded 
In said lease tbat if a well was not drilled 
on said premises within one year from said 
October 2d, 1906, the date of the execution 
of said lease, said defendant, the Doming 
Investment Company, should pay a rental 
Of 25 cents per acre until such well was 
drilled thereon, or nntil said lease was can- 
celed as provided in said lease. • * • 
Tbat said defendant, the Demlng Investment 
Company, failed and refused to dig a well 
on said premises within one year from the 
date of the execution of said lease, as afore- 
said, and after said tlme^ and has failed and 
refused, and still fails and refuses, to comv 
ply with each and every term and provision 
of said lease contract, has failed and refus- 
ed, and still falls and refuses, to pay plaln- 
tUC the said sum of ^ due him under the 
terms of said lease contract That the said 
lease contract was attempted to be canceled 
by said defendant, the Demlng Investment 
Company, without notice to said plaintiff, 
and not in accordance with the terms of said 
lease contract on the 2d day of September, 
A. D. 1908, at which said last-named date 
there was due plalntitT as rental as afore- 
said the sum of $40, the same being 25 cents 
per acre for said 160 acres for one year." 

It will be observed by a careful reading 
of the lease that there Is a substantial var- 
iance between its terms and those alleged 
In the petition. Thus, in the petition, it is 
charged "that said lease was for a period 
«f five years, and it was provided In said 
lease tbat if a well was not drilled on said 
premises within one year from said October 
2, 1906, the date of the execution of said 
lease, said defendant, the Demlng Invest- 
ment Company, should pay a rental of 25 
cents per acre until such well was drilled 
thereon, or until said lease was canceled as 
provided in said lease." A careful examina- 
tion of the lease contract fails to show any 
inch language, but, on the contrary, we find 
the following: "Provided, however, that, If 
a well is not drilled on said premises within 
one year from the date hereof, then this 
lease and agreement shall be null and void, 
unless the party of the second part within 
aixty days from the beginning of each and 
every year after the expiration of the term 
above mentioned, for the drilling of a well, 
■hall pay a rental of $.25 per acre until a 
well is drilled thereon or nntil this lease Is 
canceled, as hereinafter provided." Now It 
will be observed that the grantor agrees to 
lease tbe land for a term of five years, and 
Is to receive therefor one^tenth net of all oil 
•aved, and $100 per year for each gas well, 
hot It Is spedflcally provided that, if a well 
is not drilled within one year, then the lease 
shall be null and void, unless tbe party of 
the second part within sixty days from the 
beginning of each year after tbe expiration 



of the term above mentioned for the drilling 
of a well shall pay a rental of 25 cents per 
acre until a well is drilled, or until the 
lease Is canceled. It is admitted that the 
company did not drill a well within one 
year, and it Is also admitted tbat it did not 
pay tbe rent, Irat it must be remembered 
that the company had an option as to what 
it should do. If it desired to keep tbe lease 
alive, it must do one of two things; L e., 
drill a well within one year, or pay a rental 
of 25 cents i>er acre nntil a well Is drilled, 
or nntil the lease is canceled. By failing 
to drill a well or to pay the rent the lease 
became forfeited, and no rent was due there- 
under. Ordinarily forfeitures are not favors 
ed, but gas or oil leases furnish exceptions 
to this general rule. Thus, in paragraph 
148, Thornton's (2d Ed.) The Law Relating 
to Oil and Gas, provides: "Forfeitures, 
however, on the part of the lessee in a gas 
or oil leasee which arise by reason of his 
neglect to develop or operate the leased 
premises, are rather favored by the law, be- 
cause of the peculiar character of the pro- 
duct to be provided." And in section 155 it 
is said: "Where a lease provided that the 
lessee was to pay a bonus of one hundred 
dollars, and a royalty of one-eighth part of 
the oil produced, that it was to continue five 
years, and as much longer as gas or oil was 
found in paying quantities, if gas were 
found, then three hundred dollars rental per 
year for each well, and there was a proviso 
that 'this lease shall become null and void, 
and all rights hereunder shall cease and de- 
termine, unless a well shall be completed on 
the premises within one month from the 
date hereof, or unless the lessee shall pay at 
the rate of one hundred dollars monthly In 
advance for each additional month' — it was 
held that the lease contained no covenant 
binding upon the lessee to pay rent, the 
only penalty Imposed upon him being a for- 
feiture of his rights under the agreement, 
'But the payment,' said the court, 'was 
means provided by the contract by which the 
exercise of the right of the lessor to assert 
a forfeiture could be postponed. If the les- 
see did not wisb to postpone the exercise of 
such right, he had only to refrain from mak- 
ing tbe payment' Where an oil lease was 
given for a certain period, providing that it 
should become void, and tbe rights of the les- 
see under It should cease unless a well 
should be completed on the premises within 
a certain period of time, or unless the leasee 
should pay a certain sum for each year the 
completion of tbe well should be delayed. It 
was held that the terms of the lease did not 
require the lessee to develop the land or 
pay the rent; the only penalty for such a 
failure being a forfeiture of his rights under 
It" 

To the same effect is the rule announced 
in Glasgow v. Chartiers Oil Co., 152 Pa. 48, 
25 Atl. 232, in the syUabus of which it U 
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said : "An oil lease demised the oil and gas 
under the grantor's land wltb the right to 
go upon and operate the land for oil and gas 
purposes. The lease was to continue for 
five years, and as much longer as oil or gas 
should be found in paying quantities. The 
consideration was a bonus of $100, and a 
royalty of one-eighth part of the oil pro- 
duced. If gas was found, the rental was 
fixed at $300 per year for each well. The 
lease tjien proceeded as follows: 'Provided, 
however, that this lease shall become null 
and void and all rights hereunder shall 
cease and determine, unless a well shall be 
completed on the premises within one mouth 
from the date hereof, or unless the lessee 
shall pay at the rate of $100 monthly In 
advance for each additional month.' Held, 
that the lease contained no covenant on the 
part of the lessee to pay rent or develop 
the land. The only penalty Imposed upon 
him for failure to operate the land or pay 
f 100 per month for delay was a forfeiture of 
his rights under the agreement The legal 
effect of tlie agreement is to confer on the 
grantee the right to explore for oil on the 
tract described. If he does not exercise 
this right vcithin one month, it is lost to 
him, unless he chooses to pay $100 in advance 
as the price of another month's opportunity 
to explore. If he does exercise it, and finds 
nothing, he Is under no obligation to con- 
tinue his explorations. If he explores and 
finds oil or gas, the relation of landlord and 
tenant or vendor and vendee is established, 
and the tenant would be under an implied 
obligation to operate for the common good 
of both parties and pay the rent or royalty 
reserved." In Snodgrass v. South Penn. Oil 
Co., 47 W. Va. 509, 35 S. B. 820, the court 
in discussing the following provision in a 
gas and oil lease, to wit: "Provided, how- 
ever, that this lease shall become null and 
void, and all rights thereunder shall cease 
and determine, unle&s a well shall be com- 
pleted on the premises within one year from 
the date hereof, or unless the lessee shall 
pay at the rate of $350 quarterly in advance 
for each additional three months such com- 
pletion Is delayed from the time above men- 
tioned for the completion of such well, until 
a well is completed" — says: "Although the 
agreement contains the provision above quo- 
ted, yet that clause merely pro^ides a means 
by which a forfeiture of the lease may be 
avoided. The agreement contains no con- 
tract or promise to pay anything whatever 
for the delay In the completion of a well, 
and yet the declaration claims that, by the 
terms of the contract, there is due from the 
defendant to the plaintlft on account of the 
sums to be paid quarterly In advance the sum 
of $1,400. The question In tills casfe Is not 
whether the defendant has forfeited the 
lease, but whether It Is pecuniarily liable to 
the plaintiff for falling to make certain pay- 
ments to the plaintiff whereby such forfei- 
ture could have been avoided. Counsel for 



the plaintiff relies on the case of Boberts v. 
Bettman. 45 W. Va. 143, 30 S. E. »5, "but that 
case was materially different from this. 
There the leases sued on contained the fol- 
lowing clause: 'It is agreed that the party 
of the second part shall pay to the party of 
the first part $100 per month, in advance, 
until a well is completed, from the date of 
this lease, and a failure to complete such 
well or to pay said rental when due or with- 
in ten days thereafter shall render this lease 
null and void,' etc. There was an express 
promise to pay ?100 per month in advance 
until a well was completed, but in the agree- 
ment sued on In the case under considera- 
tion there was no such promise or contract. 
Counsel for plaintiff in error claims that the 
lease continued, unless It had been surren- 
dered by the defendant, but, even If that 
be true, It would work no benefit to the plain- 
tiff In error, for the reason that there was 
no contract on the defendant's part to pay 
anything as rent or compensation for delay 
in commencing operations." In Lowflier Oil 
Co. V. Guffey, 52 W. Va. 88, 43 S. B. 101, the 
court having under consideration the follow- 
ing provision of an oil and gas lease, to wit : 
"In case no well is completed within two 
years from this date, then this grant shall 
Immediately become null and void, as to 
both parties; Provided, that second party 
may prevent such forfeiture from year to 
year by paying to the first party annually 
In advance $18.75 at her residence, un«l 
such well is completed" — said: "This latter 
clause converts what would be otherwise a 
perpetual grant into a lease from year to 
year, at the option of the lessee, until oil 
and gas are produced, and then to continue 
so long as they are produced In paying quan- 
tities." The Supreme Court of Ohio in the 
case of Van Etten v. Kelly, 66 Ohio St 605, 
64 N. B. 560, decided June 24, 1902, among 
other things said: "The plaintiff below 
claims that the words, 'unless second party 
shall i>ay to the first party $30 each and 
every month in advance which such comple- 
tion is delayed,' there lies a promise to pay 
$.30 per month for such delay. This Is not 
tenable. The full force and effect of thl.s 
'unless' clause, taken by Itself, is to give 
the lessee the option, by making such pay- 
ment, to continue the lease in force to the 
end of the term without completion of the 
first well, or, upon failure to make such pay- 
ment, allow the lease to become null and 
void at the end of thirty days after the date 
of the lease." 

Plaintiff below. In his petition, claimed 
that there had been no legal surrender of 
the lease, but this does not seem to be neces- 
sary. Thus in Brooks v. Kunkle, 24 Ind. 
App. 624, 57 N. B. 260, it was said: "It 
does not appear that any part of the prop- 
erty of the second part was ever placed on 
the land, or removed therefrom, or whether 
or not there was any affirnintlve surrender 
or proposal therefor. But niore^ than a 
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year bad elapsed, and the party of the sec- 
ond part bad failed to avail himself of the 
right to drill a well, and no rent bad been 
paid. There was no absolute requirement 
that the party of the second part should pay 
any rent, but the grant was to be void un- 
less rent were paid. The Instrument is sus- 
ceptible of being construed as an expression 
of a rational and lawful agreement. We 
mast construe it as expressed, attributing to 
the language its ordinary meaning, and we 
cannot construct a different contract by In- 
jecting additional words not implied in the 
terms employed by the parties, or by substi- 
tuting meanings merely conjectured by us 
to be more reasonable than those expressed." 
In Frank (Ml Co. v. Belleview Gas & Oil Co. 
et al., 29 Okl. 719, 119 Pae. 260, Mr. Justice 
Williams, in an elaborate opinion dealing 
with a similar question, said, concerning a 
clause in a lease which reads as follows: 
"If no well Is commenced on said premises 
within one year from this date, then this 
grant shall become null and void, unless sec- 
ond party shall pay to the first party eighty 
($80) dollars for each year thereafter such 
completion is delayed, said rental to be paid 
quarterly in advance. Party of the second 
Iiart further agrees to protect the lines of 
the land above described by immediately oCC- 
settlng all wells drilled within 150 feet of 
said land, unavoidable delays excepted. It 
is fnrtber provided that this grant shall be- 
come null and void unless a well is com- 
menced within thirty days from the date 
hereof, on the following land belonging to 
Baijamin Ia Gibson • ♦ • "—"Held, that 
this provision did not bind the lessee to pay 
any rent for the land or for delay in com- 
mencing to operate for oil and gas, said 
grant or lease amounting to an option pre- 
venting the lessor, after receiving the con- 
sideration for the first year, from leasing to 
another during such time, and, after re- 
ceiving a quarterly payment, from leasing 
to another until such delay period of a quar- 
ter bad expired, the lessee having the option 
by continuing to pay such quarterly pay- 
ments, the word 'year* being used merely as 
a basis to fix the amount of quarterly pay- 
ments." The above Is an Instructive case, 
and in effect settles the question Involved 
herein. (See that opinion for many cases in 
jwint) The lease sued on herein does not 
bind the lessee to do anything. It Is nothing 
but an option, preventing the lessor, after ra- 
ceiving the bonus or rent for the first year, 
from leasing the land to some one else dur- 
ing such time. 

This being true, it follows that the action 
of the lower court in overruling the demur- 
rer to the petition was error, for which the 
judgment should be reversed, and the cause 
remanded, with instructions to proceed In 
conformity with the views herein expressed. 

PER CURIAM. Adopted in whole. 



CATRON T. DEEP PORK DRAINAGE 
DIST. NO. 1. 

(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Sylla'but ty the Court.) 

1. Jury (8 17*)— Appeai, from Dkain Com- 
missioners— Trial BY JtJRY. ■ 

A landowner, who appeals irom the deci- 
sion of the board of commissiuners upon. bl& 
exceptions to tlie action of the viewers, on the 
ground that they had assessed his land too 
much, pursuant to Comp. Laws 1909, i 3067, 
is not entitled to a trial by jury upon that is- 
sue in the district court 

[Ed. Note.— For other cases, see Jury, Cent 
Dig. Sf 95-98; Dec Dig. § 17. •] 

2. DsAiNS (S 82*)— Appeax— Burden of 
Proof. 

A landowner, who excepts to the action of 
the viewers upon the third ground set forth in 
section 3057, Comp. Laws 1909, or upon the 
ground tliat his land was assessed too much, on 
trial of his appeal in the district court, has 
the burden of that issue. 

[Ed. Note.— For other cases, see Drains, 
Cent Dig. §§ 81, 83-87 ; Dec. Dig. % 82.*] 

Error from District Court, Oklahoma Gotm- 
ty; W. aark. Judge. 

Action by H. S. Catron against the Deep 
Fork Drainage District No. 1. Judgment for 
defendant, and plaintiff brings error. Af- 
firmed. 

Jas. Ii. Brown, of Oklahoma City, for {rtain- 
tiff In error. Grant Stanley, of Oklahoma 
City, for defendant in error. 

TURNER, J. On December 7, 1908, there 
was filed In the otfice of the county clerk of 
Oklahoma county a petition praying for the 
establishment of a drainage district, to be 
known as Deep Fork drainage district No. 1. 
and located in Oklahoma county, pursuant to 
Comp. Laws 1909, H 3043 to 3077, inclusive. 
Thereafter bond was filed and notice given, 
and the district duly established. Upon the 
coming in of the report of the viewers, ap- 
pointed to assess the benefits and damages, 
exceptions were filed thereto by plaintiff as 
to the amount assessed against certain lands 
belonging to him and the damages allowed 
for right of way, alleging that the latter 
were Inadequate and the former excessive for 
certain reasons therein set forth. Thereaft- 
er the same came on to be heard ; whereupon 
the board, without objection, struck out the 
amount allowed for damages, confirmed the 
assessment of benefits, assessed the same 
against the land, and plaintiff appealed to 
the district court. There, on August 26, 1910, 
tbe cause coming on to be heard, the court, 
without objection, the question having been 
eliminated before the board, dismissed tbe 
matter of damages and proceeded to try tbe 
question of the assessment of benefits ; where- 
upon plaintiff demanded a Jury trial, which 
was by tbe court refused. He then moved 
to reqnire the defendant to first produce its 
evidence, contending tliat the burden of proof 
was there, which wu overruled, and excep- 
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tlons saved on both points. Then, after hear- 
ing the evidence and being duly advised, the 
court found the Issue In favor of defendant, 
and ordered that the assessment of benefits 
theretofore made by the board of viewers 
and confirmed by the board of county com- 
missioners be confirmed, and that the clerk 
of the court certify to the county clerk of 
the county judgment to that eftect, and that 
there be entered upon the assessment roU of 
Deep Fork drainage district No. 1 the as- 
sessment of benefits theretofore confirmed by 
the county commissioners against the lands 
of plaintiff. After motion for a new trial 
filed and overruled, plaintiff brings the case 
here, and assigns that the court erred In re- 
fusing to allow him a Jury trial upon the 
question of benefits. 

The point Is not well taken. WhUe all 
questions" made by plaintiff's excepUons are, 
by statute, directed to be heard and deter- 
mined by the board, "either or any" of cer- 
tain questions only are thus authorized to be 
heard and determined on appeal therefrom 
to the district court, and among them the 
very question for the determination of which 
a Jury trial was Invoked by plaintiff. By 
Comp- Laws 1»09, f 3050, the return of the 
reviewers must state: "• • • the names 
and residences of the owners that will be 
benefited, damaged, or condemned by or for 
the improvements, and the damage or benefit 
to each tract of forty acres, or less, and make 
separate estimate of the cost of location and 
construction, and apportion the same to each 
tract in proportion to the benefits or dam- 
ages that may result to each." 

Section 3057: "Any person whose lands 
are affected by the proposed Improvement 
may, on or before the day set for the hearing 
before the commissioners, file exceptions to 
the apiiortlonments made by and the action 
of the viewers, upon any claims for compen- 
sation or damages. The commissioners may 
hear testimony and examine witnesses upon 
all questions made by such exceptions, and 
for that purpose may compel the attendance 
of witnesses and the production of other evi- 
dence, and its decision upon each of the ex- 
ceptions shall be entered of record. * • • 
Any person aggrieved may appeal from the 
order of the commissioners, and upon such 
appeal there may be determined either or any 
of the following questions: 1st. Whether Just 
compensation has been allowed for property 
appropriated. 2d. Whether proper damages 
have been allowed for property prejudicial- 
ly affected by the improvements. 3d. And 
whether the property for which an appeal is 
prayed has been assessed more than It v?Ill 
be benefited, or more than its proportionate 
share of the costs of the improvements." 

Concerning procedure, section 3058 pro- 
vides: "The district clerk shall docket said 
appeal, in the district court, styling the ap- 
pellant as plainUff, and the drainage district, 
giving its name and number, as defendant, 
and the cause shall stand for trial and be 
heard and determined as other appealed cas- 



es are tried in the district court After the 
appeal is heard and determined in the dis- 
trict court, the district clerk shall return 
the original papers filed in his office by ttie 
county clerk, together vrith a transcript of 
the proceedings held In said cause In the 
district court, including a certified copy of 
the finding, verdict. Judgment or decree of 
said court; the district clerk shall also re- 
turn an itemized statement of the costs ac- 
cruing on the appeal, and such costs shall be 
paid as hereinbefore provided. The commis- 
sioners shall thereupon cause such entries to 
b6 made on their record which may be neces- 
sary to give effect to the Judgment of the dis- 
trict court." 

Compiled Laws 1909, i 1690, further pro- 
vides: "Firom all decisions of the board of 
commissioners upon matters properly before 
them, there shall be allowed an appeal to 
the district court by any persons aggrieved." 
And section 1693: "All appeals thus taken 
to the district court shall be docketed as oth- 
er causes pending therein, and the same shall 
be heard and determined de novo"— showing 
that this appeal is to be tried de novo and "as 
other appealed cases are tried in the district 
court" Section 5784a reads: "A trial is a 
Judicial examination of the issues, whether 
of law or fact hi an action." Section 5785: 
"Issues of law must be tried by the court, 
unless referred. Issues of fact arising In ac- 
tions for recovery of money or of specific 
real or personal property shall be tried by 
a Jury unless a Jury trial is waived or a 
reference be ordered as hereinafter provid- 
ed." Section 5786: "All other Issues of fact 
shall be tried by the court subject to Its 
power to order any issue or Issues to be 
tried by a Jury, or referred as provided in 
this Code." 

[1] We are therefore of opinion that, as 
the issues involved in the assessment of ben- 
efits to the land in question were not "issues 
of fact arising in actions for recovery of 
money, or to recover real or personal prop- 
erty," but were "other Issues of fact" the 
court did not err in overruling plaintiff's re- 
quest to try them to a Jury, as the court was 
required, by section 5786, to try them him- 
self, subject to his power to order the same 
tried to a Jury, as therein set forth. 

Nor does article 2, section 19, of the Con- 
stitution, which provides, "The right of trial 
by Jury shall be and remain inviolate, 
• • ••• protect plaintiff In his right to 
a trial by Jury In this case. This for the 
reason that the right so declared, except as 
modified by the Constitution, means the right 
as it existed in the territory at the time of 
the adoption of the Constitution (State y. 
Cobb, 24 Okl. 662, 104 Pac. 361, 24 L. R. A. 
[N. S.] 639; Baker v. Newton, 27 Okl. 436, 
112 Pac. 1034), and was not intended to ex- 
tend the right to a trial by Jury to the Is- 
sue of the question of benefits In cases of 
this kind. See 1 Page & Jones on Taxation, 
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IsTolTed tbe determination of the first two 
of the three questions set forth in section 
8057. supra, plaintlfT would be entitled to 
a Jury trial upon either or both such ques- 
tions, as he contends and argues eo conven- 
lenta. This for the reason that in Riley 
Co. Clerk t. Carico et al., 27 OkL at page 
37, HO Paa 740, we said: "Section 24, art 
2, Const., tiaring no application to drainage 
or improvement districts, where the expense 
of constructing same is borne by the land af- 
fected or benefited, Is not a limitation upon 
any of the provisions of article 16 of the 
Constitution." But upon this we express no 
opinion. 

[2] There is no merit in the contention 
that the court erred in holding the burden of 
proof to be upon plaintlft. This la the mani- 
fest Intent of the statute (section 3058), when 
it directs, as it does, tlutt the appellant shall 
be styled as plaintiff and the drainage dis- 
trict as defendant. This is, in effect, saying 
that the remonstrant before tbe board should 
be the remonstrant in the district court, and 
shall introduce bis evidence in support ot the 
issues raised thereby. Or, in effect, that If 
the assessment of the benefits to his land is 
too tiigh the burden of proof is upon him to 
show what it should be. This was, in effect, 
the holding of the court in Hardy et al. t. 
McKinney, 107 Ind. 364, 8 N. B. 232. In 
that case, pursuant to a certain act of the 
Legislature, McKinney filed his petition be- 
fore the board of commissioners of Carroll 
county for the same purpose as here. Pur- 
suant thereto, viewers were appointed, and 
reported in favor of the construction of the 
ditch, as prayed. Later certain parties of 
the name Hardy, upon whose land and the 
land of the petitioner was located the pond 
sought to be drained by the proposed ditch, 
filed a remonstrance against its construction, 
and also a claim for comi)ensatlon. Viewers 
were thereupon appointed, who reported In 
general terms against the Hardys; where- 
upon the board of commissioners ordered the 
establishment and construction of the ditch. 
The Hardys appealed to the circuit court, 
which proceeded to try the Issues presented 
by the petition and the remonstrance. There 
was judgment for the petitioner and against 
the remonstrators, the Hardys, as to dam- 
ages, and the Hardys took the case to the 
Supreme Court. There, after reciting that 
the act of 1875 contained a provision provid- 
ing that, "Any party aggrieved may appeal 
to the circuit court as provided by law for 
appeals from commissioners" (Liaws 1875, p, 
99, { 10), and that the statute governing ap- 
peals from boards of commissioners provided 
that "all appeals thus taken to the circuit 
• • • court shall be docketed among the 
other causes pending therein, and the same 
shall be heard, tried and determined as an 
original case" (1 Rev. St. 1876, p. 357, | 36), 
the court said : "Under this provision of the 
statute, it has always been held that appeals 



from commissioners stand for trial de novo 
in the circuit court; that is, that aU mat- 
ters in issue before the commissioners stand 
for trial anew in the circuit court, and not 
for review or correction as in a court of 
errors. As a necessary consequence, it lias 
been further held that such appeals suspe'Sid 
all the proceedings had upon questions in is- 
sue before the commissioners; and that such 
proceedings cannot either be used or taken 
into consideration upon the trial de novo in 
the circuit court These holdings are, as 
they long have been, the established law of 
this state. [Citing.] In appeals to the cir- 
cuit court In causes like the one In hearing, 
and in all analogous cases, the court or Jury 
trying the same succeeds to all the substan- 
tial duties which devolved upon the viewers 
and reviewers before the board of commi»i 
sloners as to the matters which stand for 
trial de novo ; and a finding or verdict in de- 
tail upon all tbe matters in issue between 
the parties Is contemplated. This includes 
the assessment of benefits and tbe allow- 
ance of damages, in cases In which damages 
ought to be allowed. The finding or verdict 
ought to be sutliciently specific upon every 
question involved to authorize a Judgment 
finally determining all the matters In con- 
troversy, and leaving nothing for the ad- 
judication of the commissioners In the event 
that the cause shall be certified back to 
them." And, after commenting upon the fact 
that the cause should have been styled John 
McKinney v. Alexander Hardy et aL, instead 
of the reverse, as it was, so far recognized 
the statute as placing the burden in the 
trial court upon the remonstrators that the 
same was not questioned. 

In Conwell et al. v. Tate et al., 107 Ind. 
at page 171, 8 N. E. 36, it is expressly held 
that a landowner, who remonstrates on the 
single ground that his land Is assessed for 
too much, has the burden of tbe issue. See, 
also, 2 Page & Jones on Taxation and As- 
sessment, § 023. 

We are therefore of opinion that the trial 
court did not err in placing the burden where 
it did; and for that reason, and finding no 
error in the record, the judgment is affirmed. 
All the Justices concur, except WILLIAMS, 
J., who concurs in the conclusion. 

In re BONDS OK CITX OF GUTHRIE. 

(Supreme Court of Oklahoma. Nov. 26, 1812. 

Rehearing Denied Feb. 25, 1913.) 

(SyUahus hy the Court.) 

Manoami's (8 103*)— Issue op Bonds— Pun- 
Lic UfiLrry. 

Wliere, with the proceeds of bonds issued 
pursuant to section 27, art. 10, of the Constitu- 
tion, a bridse is intended to be constructed upon 
a street closed to traffic to enable the city to 
acquire land upon wliich to erect abutments, 
and opened again to traffic after the same is 
completed, the approaches over its tracks to be 
supplied and owned by a railroad, held that, as 
the proposed structure, when completed, v/ould 
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b« a Btreet ImproTement, and not a public utili- 
ty owned exclusively by the city, within the 
meaning of said section and article, the bond 
commissioner will not be required by mandamus 
to approve said bonds. 

_ [Ed. Note. — For other cases, see Mandamus, 
Cent Dig. II 220-222 ; Dec. Dig, | 103.*] 

Error from District Court, Oklahoma 
County; Geo. W. Clark, Judge. 

In tbe matter of the submission of the 
agreed case on the issuance of bonds by tbe 
City of Guthrie. From a Judgment directing 
the approval of the issuance, the bond com- 
missioner brings error. Refusal to approve 
t>ond8 aiflrmed. 

Chas. West, Atty. Gen., for appellant D. 
M. Tibbetts, City Atty., of Guthrie, for ap- 
pellee. 



TURNER, O. J. On July 18, 1912, pur- 
anant to ordinance No. 1302, passed by the 
mayor and board of commissioners of the 
city of Guthrie, a city of the first class, and 
a proper election proclamation, there was, 
at an election held for the purpose of is- 
suing public utility bonds pursuant to the 
provisions of section 27, art 10, of the Con- 
stitution, submitted to the qualified prop- 
erty ta.t paying voters of said city the prop- 
osition: "Shall the city of Guthrie, Logan 
county, state of Oklahoma, incur an indebt- 
edness by issuing its negotiable coupon bonds 
of tbe aggregate principal sum of $25,000 
for the purpose of providing funds to pur- 
chase a site and construct a bridge across 
the Cottonwood river in said city of Guthrie, 
such site and bridge to be owned exclusively 
by said city, and levy and collect an annual 
tax. In addition to ail other taxes upon all 
of the taxable property in said city suffl- 
clmt to pay the interest on said bonds as 
it falls due and also constitute a sinking 
fund for tbe payment of the principal there- 
of when due; said bonds to bear interest 
at a rate not to exceed 6 per cent per an- 
num, payable semiannually, and to become 
due 25 years from their date?" After said 
bonds had been issued by the city, the same 
were presented to the bond commissioner of 
the state for his approval, pursuant to act 
of March 24, 1010 (Laws 1910, c 94), which 
he refused to do, "for tbe reason that the 
purpose for which the money is to be bor- 
rowed is not a public utility, within the 
meaning of said section," or, in other words, 
that tbe same were not public utility bonds. 
From a judgment of tbe district court of 
Oklahoma county, rendered and entered Au- 
gust 16, 1012, requiring him to approve said 
bonds, the bond commissioner brings tbe 
case here, and assigns for error that said 
]udi;ment is contrary to law. 

Although tbe proposition thus submitted 
fails to disclose the location of the bridjie 
referred to therein, it is disclosed by the 
record that, within the limits of the city. 



Noble avenue runs east and west, and, after 
crossing the Santa FC tracks and right of 
way at a right angle, Is carried over the 
Cottonwood river by a bridge. To replace 
this bridge with the proceeds arising from 
a sale of the bonds, it is the intent of the 
city: "• • ♦ To secure lots on each side of 
Noble avenue, and on both sides of the Cot- 
tonwood river, in such way that, upon the 
street being vacated, the fee to the street, 
from a short distance within the river bank 
across the river to a short distance east of 
the river bank, would vest absolutely in the 
city, thus giving It exclusive ownership of 
a tract of ground which could be improved 
by the construction of a public utility, to 
wit, a bridge; both site and bridge to be 
owned exclusively by the city. The bridge 
Would not cross a railroad tra<& or any part 
of the railroad right of way, but would 
stand for its entire length upon property 
owned exclusively by the city. The tracks 
and right of vray on each side of the bridge 
could then be crossed by viaduct approaches, 
to be constructed by the Santa F6 Railway 
Company, in such way as to be used in 
conjunction with the bridge constructed by 
the city." After this is accomplished, it Is 
the further intent to open Noble avenue for 
traffic across this bridge. 

On behalf of the city. It was first contend- 
ed that, the proceeding being fair on its 
face, it is the duty of the bond commissioner 
to approve the bonds, and that he has no 
right to Inquire Into the use to which the 
money arising from their sale is to be put 
It would seem that, inasmuch as we have 
held in State ez rel. Edwards ▼. Millar, 
Mayor, et aL, 21 OkL 448, 90 Fac. 747, tbe 
question of whether the provision made for 
the payment of interest and the creation 
of a sinking fund. In compliance with the 
requirements of law, was a proper question 
to be raised by the mayor and city clerk of 
Norman, when they were sought to be com- 
pelled by mandamus to execute a certain 
Issue of waterworks and sewer bonds under 
this provision of the Constitution; and a 
like question was raised and answered In 
State ex reL v. Allen, 183 Mo. 283, 82 S. 
W. 103, that the bond commissioner had a 
right to withhold his approval of these bonds 
for the reason he has assigned. But let 
that be as It may ; It being addressed to our 
sound legal discretion whether we will issue 
or withhold the writ, we will withhold it 
if, from the record, we are of opinion that 
the- money arising from the sale of these 
bonds. If approved, will be expended by the 
city In erecting other than a public utility 
within the contemplation of said section and 
article of the Constitution. This was, in 
effect the attitude of the court in Dlngn\an 
V. City of Sapulpa, 27 Okl. 116, 111 Pac. 
319. There, as here, so far as the record 
discloses, the proceeding was fair on Its 
face; but the mayor and clerk were en- 
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Joined' trom tesnliis tike boMa. Tbe only 
question Inrolved was conceded to be not 
whether a bridge son^t to be constracted 
upon the street of a city wltb the proceeds 
of a bond Issue, as here, was a public util- 
ity, but whether approaches to viaducts 
sought to be constructed upon audi streets, 
with the proceeds of a similar bond Issue, 
were public utilities. In that case the court, 
being of the opinion that such they were 
not, enjoined the mayor and clerk as pray- 
ed. And so, we repeat, we will refuse to 
mandamus the bond commissioner to ap- 
prove these bonds, If the proposed structure 
In our opinion Is not a public utility. The 
question then before us is whether the struc- 
ture sought to be erected from the proceeds 
of the bonds will be a public utility, when 
erected. 

As stated, for the purpose of constructing 
this utility, It Is the Intention of the dty to 
vacate Noble avenue In order to acquire title 
to sufficient land. In the vacated street, on 
both sides of the stream, upon which to 
erect abutments. This, we take It, so that 
it may be said that the utility, when con- 
stmcted. Is a public utility, owned exclu- 
sively by the city. But, as the same would 
be useless erected upon a closed street, It 
Is the further Intent of the city, upon com- 
pletion of the utility, to again open Noble 
avenue to traffic, after the Atchison, Topeka 
* Santa V6 Railway Company has erected 
approaches thereto over Its tracks. 

The proposed structure is nothing more 
or less than a street Improvement; and that 
such are not public utilities, within the con- 
templation of the section and article, supra, 
to no longer an open question In this Juris- 
diction. We held this In Coleman v. Frame, 
28 Okl. 193, 109 Pac. 928, 31 I* K. A. (N. 
S.) 656. In that case the city attempted, 
among other things, to Issue public utility 
bonds to pare Its street crossings. But the 
court held that such could not be done, as 
the same, being a street Improvement, was 
not a public utility owned exclusively by 
the city. If In that case the city bad pro- 
posed to first close the street, and then pur- 
chase the Intersections from the abutting 
property owners and pave them with the 
proceeds of the bond issue In question, and 
then reopen the street, the precise question 
here presented would have been there de- 
cided. It goes without saying that the city 
here will not be permitted to do Indirectly 
what the dty there was not permitted to do 
directly. The reason for the holding there 
was that the pavement, when completed at 
the intersections, would not and could not 
be owned exclusively by the dty. The same 
is true as to the bridge here In question. 
Tbto (or the reason that, after the spans 
tower aloft on their abutments. It is the 
puriMae of the dty, not to supply the ap- 
proaches, bnt leave them to be supplied by 
the railroad company and carried over its 



trades at both adds of the fltrncture. As a 
bridge is not a bridge, but Is useless with- 
out approaches, so this bridge would not be 
completed and ready for use until these 
approaches were supplied. This being truf^ 
to say that this bridge would be, when 
completed, a public utility, owned exduslve- 
ly by the dty, would no more be true than it 
would be to soy that a chair Is owned ex- 
clusively by one person when another owned 
its legs; that a passenger coach is owned 
exclusively by one company when another 
owned the steps and platform; or that a 
sword is owned exclusively by one person 
when another owned the hilt 

We are therefore of opinion that the bond 
commissioner was right in refusing to ap- 
prove these bonds. This for two reasons: 
First, because the money arising from their 
sale is Intended to be used for street im- 
provements; and, second, that the proposed 
utility, when completed, would not be owned 
exclusively by the city. 

The writ is denied. All the Justices con* 
cor. 
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HAEOAmNE-McKITTRTCK DRY GOODS 

CO. et al. V. BREEDLOVE. 

(Supreme Court of Oklahoma. Jan. 7, ISIS. 

Behearing Denied Feb. 11, 1813.) 

fSyHabtw ly the Court.) 

Corporations (i 269»)— Stockholders' Lia- 

bihtt— Action— Evidence. 

Id a (oit by the creditor of a corporation 
to recover a stockholder's liability, the same 
having been assigned to the creditor, when the 
alleged stockholder denies the subscription and 
denies all interest in the corporation, It is suffl- 
cient for the plaintiff to prove the subscription 
and the assignmeot to him, aad the burden does 
not rest upon liim to prove that the stockholder 
has not paid the subscription. 

[E!d. Note.— For other cases, see Corporations, 
Cent Dig. ii 887, &>8, 980, 1149-1159, 2277; 
Dec. Dig. I 2G9.*] 

Commissioners' Opinion, Division No. 1. 
Error from Carter County Court; W. D. 
Potter, Judge. 

Action by the Hargadlne-McKlttrlck Dry 
Goods Company and others against G. V. 
Breedlove. Judgment for defendant and 
plaintiffs bring error. Reversed and ren- 
dered. 

J. F. Bledsoe and R. N. UcConnell, both 
of Oklahoma City, for plaintiffs In error. 
W. F. Bowman and Potterf & Walker, all 
of Ardmore, for defendant in error. 



AMBS, O. This adlon was brought tf 
the plaintiffs to recover from the defend- 
ant the sum of $500, which he owed the 
Model Dry Goods Company on a subscription 
for that amount of the capital stock of the 
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coiporatioiL The dry goods company was 
indebted to the plalntifb, and, as security 
for the Indebtedness, assigned to a trustee 
for their benefit the defendant's subscrip- 
tion, together with a number of others. The 
defendant's answer contained a general de- 
nial, and, in addition, a specific denial that 
he had any interest in the Model Dry Goods 
Company, directly or indirectly, or that he 
ever subscribed to the capital stock of that 
company. The answer did not plead pay- 
ment of the subscription, but, as stated, a 
denial of the existence of the subscription. 
The evidence sustained the allegations of 
the petition, showed a subscription by the 
defendant to the capital stock of the Model 
Dry Goods Company, and the assignment 
thereof to the plaintifTs. The plaintiffs' 
evidence did not show nonpayment of the 
subscription. The defendant demurred to 
the evidence^ and, upon an inquiry from the 
court whether be had any evidence to offer, 
stated that he would stand upon the demur- 
rer. The court thereupon rendered judgment 
for the defendant, upon the ground that it 
devolved apon the plaintiffs to prove non- 
payment of the subscription. This was er- 
ror. The plaintiffs proved that the subscrip- 
tion had been made, and its assignment to 
them. The defendant had denied making 
the subscription. He bad not pleaded pay- 
ment thereof. Under these circumstances. It 
was not necessary for the plaintiffs to prove 
nonpayment ; and it is even doubtful wheth- 
er, under the issues raised by the pleadings, 
the defendant could have proven payment, 
as be had not admitted the subscription or 
pleaded payment 

In Jones v. El Reno Mill & Elevator Co., 
26 Okl. 796, at page 798, 110 Pac. 1071, at 
page 1072 (Ann. Cas. 1912B, 486), the court 
held that where the action is merely to re- 
cover a balance due, without reference to 
the extent of the original liability, evidence 
of payment Is admissible under a general 
denial, and in holding that, under the facta 
of that case, it was not necessary to' affirma- 
tively plead payment, say: "If plaintiff had 
sued on the account, ignoring the partial 
payments, it would have been necessary for 
the defendant to plead payment in order to 
introduce evidence of any payments made; 
and the cases cited by bis counsel, to the 
effect that payment is an affirmative defense, 
which must be pleaded, would be In point." 

In Dickson v. Walnwrlght (Ga.) 73 S. B. 
515, It is held that, when in a suit on an ac- 
count the only defense is a denial of the ac- 
count, It is not error to exclude the testi- 
mony of the defendant that the account sued 
on bad been fully paid. The following au- 
thorities also support the holding that it was 
unnecessary for the plaintiff to prove non- 
payment: Camden v. Stuart, 144 U. S. 104, 
12 Sup. Ct 685, 36 li. Ed. 863; Ferguson v. 
Dalton, 168 Mo. 823, 69 S. W. 88; West 



Pub. Co. V. Oorbett, 166 Mo. App. 7, IIS S. 
W. 868; Wessd v. Bishop. 76 Neb. 74, 107 
N. W. 220; BarrettpHicks Go. v. Olaa, 14 
Cal. App. 289, lU Pac. 760; M^ooe ▼. Buf- 
fino, 129 Cal. 514, 62 Pac. 93, 79 Am. St. 
Rep. 127; Lapham v. E^nsas tc Texas OU, 
Gas & Pipe Line Co., 87 Kan. 66, 123 Pac 
863; Bice v. Kabak, 72 Misc. Rep. 16, 128 
N. Y. Supp. 1092; Ives v. Male, 75 Mlaa 
Rep. 387, 135 N. T. Supp. 626; Fein ▼. 
Meier (N. J. Sup.) 68 AtL U4. Oonnsel «or 
defendant In error do not call our attention 
to any authorities on the subject 

The judgment of the trial court should 
be reversed, and the cause r«nanded, witb 
instructions to rendw judgmoit for the 
plain tUI^ 

PBB CURIAM. Adopted In wbola. 



(36 OkL 7U> 
LEB et aL r. SUMMERS ct aL 
(Supreme Court of Oklahoma. Nov. 19, 19U 
On Rehearing, Feb. 11, 1913.) 

(Svllalut ly the Court.) 

1. Apfeai. and Bbbob (S 343*)— Tuuc of Tak- 
ing—Motions. 

The filing of a useless and unauthorized 
motion in a case will not operate to prevent 
the running of the time in which an appeal 
must be perfected. 

[Ed. Note. — For other cases, see Appeal and 
Erro^r Cent Dig. ff 1889-1904; Dec. Dig. i 

2. Appeai. Airo Bbbob d 862*>— Rivikw— As- 

SIONIiBNT or EBBOB. 

Where appellant fails to assign in his pe- 
tition in error the overruling of a motion for a 
new trial, no question that seeks to have re- 
viewed errors alleged to have occurred during 
the progress of the trial in the court below 
is properly presented to this court, and such 
cannot be reviewed. Meyer v. James, 29 Okl. 7. 
115 Pac. 1016. 

TEjd. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 1960, 1961, 3282-S284: 
Dec. Dig. i 362.*] 

Commissioners' Opinion, Division No. 1. 

Error from District Court, Muskogee Coun- 
ty ; John H. King, Judge. 

Action by R. C. Summers against A. J. Lee 
and Ralph Dresback. Abe Morrison Inter- 
vened. Judgment for plaintiff, and defend- 
ants bring error. On death of plaintiff pend- 
ing appeal E. H. Summers and others were 
substituted for defendants in error. Dis- 
missed. 

Samuel E. Gidney and Merrltt Eslick, both 
of Muskogee, for plaintiffs in error. N. A. 
Gibson, H. C. Thurman, and T. L. Gibson, all 
of Muskogee, for defendants in error. 

ROBERTSON, a Since the filing of this 
appeal in this court the defendant in error 
has died, and the proper parties, by consent 
of court, have stipulated that ttie cause shall 
be revived In the name of E. Helen Summers, 
administratrix, and E. Helen Summers, Lloyd 
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Summers, and Cnrtls Summers, sole heirs 
of B. C Summers, deceased, as defendants 
In error. 

[1, 2) This action in equity was begun In 
the L'nited States Court for the Western Dis- 
trict of the Indian Territory, sitting at Mus- 
liogee, on February 24, 1906, by R. C. Sum- 
mers, against A. J. Lee and Ralph Dresback 
to recover title and possession of certain real 
estate then within the jurisdiction of said 
court. Later one Abe Morrison Intervened 
and set up some claim of title to the land 
In controversy, and was made a party de- 
fendant. On the advent of statehood the 
case was, by operation of law, transferred to 
the district court of Muskogee county, where, 
on November 26, 1909, a Judgment was en- 
tered In favor of plaintiff and against defend- 
ants. On November 27, 1909, defendants 
filed a motion demanding a new trial as a 
matter of right; also the usual motion for 
a new trial, setting up various statutory 
grounds ; and also a motion to vacate the 
Judgment for the reason that the trial court, 
under the provisions of the Enabling Act, 
was wholly without Jurisdiction of the sub- 
ject-matter of the controversy. These vari- 
ous motions were passed by the court until 
January 29, 1910, when they were each over- 
ruled and denied. The motion to vacate the 
Judgment was heard on an agreed statement 
of facta. Counsel for defendant in error ob- 
ject to the consideration of this appeal, for 
the reason that this court has no Jurisdiction, 
and in support of this objection show that 
the suit bcdng one in equity, under the law of 
Arkansas, In force at the time the action was 
commenced, no motion for a new trial was 
necessary, and hence the appeal in this case, 
not being completed in the time and manner 
required by the Oklahoma law governing ap- 
Iteals, must be dismissed. It will be remem- 
bered that the judgment having been entered 
on November 26, 1909, the case-made should 
have been served within three days from that 
date, or within the time allowed by proper 
order of the court for that purpose, in case 
a motion for a new trial was necessary. The 
case-made was not served within three days 
from November 26, 1909, and no extension 
of time was asked for that purpose until 
January 29, 1910. It Is difficult to under- 
stand the position of counsel for plaintiff In 
error In this behalf. Evidently they thought 
a motion for a new trial was necessary, else 
they would have filed noiie, and yet, after 
filing It, they do not predicate error In the 
overruling of the same by the trial court, 
for the petition In error does not contain an 
assignment of error, direct or otherwise, 
based on the overruling of the motion for a 
new trial. No objection to the action and 
ruling of the trial court In overruling the 
motion for a new trial Is to be found any- 
where In the petition In error. 

If, under the practice In force In the Unit- 
ed States court In which this action was 



pending at the time of statehood, no motion 
for a new trial was necessary, then the filing; 
of such motion in the case would not pre- 
vent the running of the time In which an 
api)eal must be perfected. Doorley v. Buford 
& George Mfg. Co., 5 Okl. 594, 49 Pae. 936; 
Boulanger v. Midland Valley Merc. Co., 128 
Pac. lis, not yet officially reported. And, 
if a motion for a new trial was necessary, 
then the alleged errors assigned for review 
have all been waived by the failure to assign 
as error the action of the court In overrul- 
ing the motion for a new trial. "Where ap- 
pellant falls to assign in his petition In error 
as error the overruling of a motion for a 
new trial, no question that seeks to have re- 
viewed errors alleged to have occurred during 
the progress of the trial in the court below Is 
properly presented to this court, and such 
cannot be reviewed." Meyer v. James, 29 
Okl. 7, 115 Pac. 1016. The record presents 
no questions for review, except those re- 
quired to be presented by the motion for a 
new trial. Hence it necessarily follows that 
the purported case-made does not as such 
present any question for the consideration of 
this court Neither can the case-made be con- 
sidered as a transcript, inasmuch as it is not 
certified to by the clerk as required by law, 
no certificate of any such character appear- 
ing at any place in the record. 

Therefore the appeal should be dismissed 
for the reason that this court has no Juris- 
diction in the premises. 

On Rehearing. 

In this case it will be remembered fhat 
plaintiffs In error on November 27, 1909, filed, 
after Judgment had been entered against 
them, first, a motion for a new trial, as a 
matter of right; second, the usual statutory 
motion for new trial ; and third, a motion to 
vacate the Judgment, for that the court had 
no Jurisdiction over the subject-matter of the 
controversy. These various motions were not 
passed upon until January 29, 1910, when 
each was overruled by the court 

In the order of dismissal entered In this 
case on November 18, 1912, it was held that 
under the Arkansas practice in force In the 
Indian Territory at the time this action was 
commenced no motion for a new trial was 
necessary in equity cases, and that, there- 
fore, the case-made should have been made 
and served within three days from the date 
of entry of the Judgment or within the ex- 
tension of time allowed by the court and 
that the filing of an unnecessary motion 
would not stay the running of the time In 
which to prepare and file the appeal. Coun- 
sel for plaintiffs In error now Insist that 
they did not appeal from the Judgment enter- 
ed on November 26, 1909, but from the order 
of the court entered January 29, 1910, de- 
nying the motion to vacate said Judgment, 
and that no motion for a new trial was nec- 
essary to preserve the alleged errors of the 
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court denytns tbe motion to Tacate, Inasmnch 
as the evidence adduced at tbe bearing tbere- 
on was embodied In an agreed Btatument of 
&ct 

Wlthont withdrawing our former opinion, 
but In addition thereto, we hold that the 
district court of Muskogee county by rlrtue 
of tbe provisions of tbe Enabling Act, the 
Constitution, and the statutes had full and 
complete Jurisdiction of the subject-matter 
of tbe controversy and the persons of the 
parties, and, Inasmuch as the same result 
would be reached by the consideiatlon of this 
phase of the case as was reached In onr for- 
mer opinion, we hold that no error was com- 
mitted in overruling tbe motion to vacate, 
and therefore the petition for rehearing 
should be denied. 

FEB CURIAM. Adopted in wholes 



(16 OU. TS3) 

PACIFIC MUT. LIFE INS. 00. OF CAI* v. 

O'NEaL. 

(Supreme Court of Oklahoma. Febi 11, 1913.) 

(Bvllaitu iv the Oowrt.) 

1. Appeal and Bbrob (| 1078*)— Review— Ab- 

BIGRMEKTB OF BRBOB— WaIVEB. 

Assignments of error presented by counsel 
va their brief, if unsupported by aathority or 
argument, will not be noticed by the court, un- 
less it is apparent without further research 
that they are well taken. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 4250-4261; Dec. Dig. i 

2. FlBADiNO a 418*)— DxmTBBBB — Waives 
or Ebbob. 

When a demurrer is sustained to certain 
paragraphs of an answer, and defendant by 
leave of court files an amended answer setting 
up the same defenses contained in the original 
answer, and to which tbe demurrer was direct- 
ed, and issues are joined thereon, and a trial 
bad, the defendant waives any error committed 
by the trial court in sustaining such demurrer. 
[Ed. Note.— For other oases, see Pleading, 
Cent Dig. |J 1399, 140^1406; Dec. Dig. | 
4ia*] 

8. EJviDENCE (f 354*) — DocuiiEin-AST B!vi- 

DENCE— Books. 

Bntries in books made in the ordinary 
course of business at or near the time of the 
transaction to which they relate, upon proof of 
the handwriting of the person who made such 
entries, in case of bis death or absence from the 
county, may t)e admitted in evidence. 

[Bid. Note..:-For other cases, see Evidence, 
Cent Dig. iS 1432-1483; Dec. Dig. | 354. *! 

4. Appeal awd Brrob (| 1046*)— Review— 

Objbctionb to Evidence. 

Remarks made by the trial court pertaining 
to the relevancy and competency of evidence 
offered, or in stating illustrative examples or 
hypothetical cases, held not to constitute re- 
versible error, where the only objection made or 
exception saved was to the competency of the 
question propounded to the witness on the stand. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. K 4128-4134; Dec. Dig. | 
1046.*J 



8. INSDBAITCK (i 114*)— TifsmABia IirrEBBST 

—Validity of Contbaot. 

One may insure his own life (or the Iiene- 
fit of another having no insurable interest there- 
in, where he makes the contract, and pays the 
premiums liimselt. 

[BM. Note. — For other cases, see Insnranc& 
Cent. Dig. {{ 136-138; Dec: Dig. | 114.*] 

6. Insubance (S 298*)— Applioatiow— ESffww 
or False Answers. 

Under the law in force in the Indian Terri- 
tory prior to stotehood, a false answer to an 
inquiry giving the relationship between appli- 
cant for accident insurance and tbe lieneficiary, 
where by the terms of the policy said answer 
is made a warranty, vitiates tbe policy, even 
though made in good faith and without knowl- 
edge of its falsity. 

[Ed. Note.— For other cases, see InsnrancSk 
Cent Dig. i 677; Dec. Dig. | 298.*] 

7. iNSnBANCE (I 302*)— Fobtkitubb— WAim 
—Estoppel in Pais. 

Where, after a policy has become a death 
claim, the company continues to treat it as a 
subsisting claim by receipting for the original 
policy and accepting and retaining proofs of 
death without condition or objection except to 
call for tbe names of additional persons cog^ 
nizant of the facts of the insured's death, and 
where, after full knowledge of the facta render- 
\af the policy voidable at its election, tbe pre- 
mium paid was retained, and no offer made at 
any time before or daring tbe trial to repay it, 
or tender it into court or to exercise its right 
to rescind, such acts amount to both waiver and 
estoppel in pais. 

[Ed. Note.— For other cases, see Insurance^ 
Cent. Dig. fS 1041-1056, 1058-1070; Dec Dig. 
I 392.*] 

& Insurance (| 500*) — Pboofb of Lobs — 

Waiver of Debxcts. 

Where proofs of death were received and 
retained without condition or objection, except 
to call for the names of additional witnesses, 
passengers on the train at the time of insured's 
death, it will be held that the insurance com- 
pany waived any objections thereto that might 
otherwise have been urged. 

[IDd. Note.— For other cases, see Insurance^ 
Cent Dig. || 1393-1404; Dec. Dig. S 660.*] 

Commissioners' Opinion, Division No. 1. 
Error from District Court; Pittsburg Coun- 
ty; Preslle B. Cole, Judge. 

Action by Mary O'Neil against the Pacifle 
Mutual Life Insurance Company of Califor- 
nia. Judgment for plaintiCf, and defendant 
brings error. Affirmed. 

Masterson Peyton, of Muskogee, for plain- 
tiff in error. James S. Aruote, of McAles- 
ter, for defendant in error. 

SHAHP, 0. [1] The original petition In 
error contains 69 assignments of error, tbe 
amended petition in error 4 additional as- 
signments. Authorities are dted in support 
of but 11 of the points urged as grounds for 
reversal, and some of these Involve a con- 
sideration of the same question, being pre- 
sented in a somewhat changed form; the 
brief of counsel as to the remaining ques- 
tions consisting of little more than a re- 
statement of the several assignments of er- 
ror, followed by the general statement tliat 
by reason thereof the court committed error. 
This court has recently passed upon this 
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Identical qnestlon In Title Guaranty & Sure- 
ty Co. T. SUnker, 128 Pac. 696, where It was 
held that assignments of error presented 
by counsel In their brief, where unsupport- 
ed by authority, would not be noticed by the 
conrt, unless it was apparent without further 
research that they were well taken. 

[2] Among other assignments urged Is that 
the court erred hi sustaining plaintiff's de^ 
murrer to paragraphs 5, 6, and 7 of the de- 
fendant's original answer. In view, how- 
eyer, *of the fact that the defendant filed an 
amended answer, setting up specifically the 
several defenses pleaded In the original an- 
swer, to which the demurrer was directed, 
tbe error. If such It was, was tliere'by waiv- 
ed, and cannot here be as.slgned ns ground 
for reversal. Tecumseh State Bank v. Mad- 
dox, 4 Okl. 5&1, 46 Pac. 503; Kingman & 
Co. V. Plxley, 7 Okl. 351, 54 Pac. 401; Ber- 
ry et al. V. Barton et al., 12 Okl. 221, 71 
Pac. 1074, 66 L. R. A. 513 : Morlll et al. t. 
Casper et aL, 13 Okl. 335, 73 Pac. 1102; 
Carle et al. y. Oklahoma Woolen Mills, 16 
Okl. 515, 86 Pac. 66; Board of County 
Com'rs y, Beauchamp, 18 Okl. 1, 88 Pac. 
1124 ; Hale v. Broe, 18 Okl. 147, 90 Pac. 6 ; 
Pattee Plow Co. v. Beard, 27 OkL 239, 110 
Paa 752, Ann. Gas. 1912B, 704; Chldsey et 
aL y. Ellis et al., 31 Okl. 107, 125 Pac. 404. 

[3] Assignments of error 4 to 13, Inclusive, 
concern the admission of the testimony of 
E. Ia Dubois, a clerk in tbe office of the 
treasurer •f the Midland Valley Railway 
Company, and tbe admission In evidence of 
the deduction order book and other records 
of said office. The records referred to were 
kept by Thomas V. Cleever, timekeeper, who 
was at the time out of the jurisdiction of 
the court, having gone, according to the in- 
formation of the witness, to the republic of 
Mexico. The proper predicate having been 
laid, we think the testimony competent un- 
der the rule laid down In First Nat. Bank 
of Enid V. Yeoman, 14 Okl. C26, 78 Pac. 388 ; 
Missouri, K. & T. Ry. Co. v. Davis, 24 Okl. 
677, 104 Pac. 34, 24 L. R. A. (>'. S.) 866; 
Missouri, K. & T. Ry. Co. v. Walker, 27 
OkL 849, 113 Pac. 907; Muskogee Klectrlc 
Traction Co. v. Mclntire, 129 Pac. 830, late- 
ly decided, and not yet officially reported. 

The policy of Insurance was Issued in con- 
sideration of an order given by Thomas 
O'Neil on his employer, the Midland Valley 
Railroad Company, which authorized said 
employer to deduct from tbe wages of said 
employe certain specified sums of money, 
the same to be paid at stated Intervals to 
the insurer. This order was given contem- 
poraneously with the Issuance of the policy, 
and directed that tbe first premium paid 
should be for a period of two mouths. The 
records introduced showed that, pur.suant to 
said order, the deduction had been made 
from the insured's wages from tbe May pay 
roll, and a check drawn in favor of the 
Pacific Mutual Insurance Company June 1, 



1907, for 111.90, which check was Indorsed 
by tbe Insurer, and deposited with the Com 
Exchange National Bank of Chicago, and 
paid by the First National Bank of Muskogee, 
on which bank It was drawn, on June 27, 
1907. It was shown that the amount of the 
check Included a deduction In favor of the 
Insured for $7.50, and of another employ^ 
for $5, the railway company deducting 60 
cents commission. This testimony was clear- 
ly competent, and was Introduced for th* 
purpose of showing the payment of the pre- 
mium according to the terms of the policy. 
The fact that payment was made after tbe 
insured's death is of no consequence, as the 
policy was issued in consideration of the or- 
der given, and not its payment previous to 
bis death. In fact, the order contains an 
express stipulation providing that in making 
settlement for any claim any amount payable 
on account thereof should first be applied to 
the payment of any premium for each and 
all of the Insurance periods for which pay- 
ment had not previously been made. 

[«] The fifteenth, twenty-third, twenty- 
fifth, twentj-seveulh, and twenty-eighth as- 
slguments of error concern remarks made by 
the trial court, which It is claimed were cal- 
culated to prejudice the minds of the Jury, 
but, upon referring to the record, we find 
that the only exceptions saved were made to 
tbe ruling of tbe court on the admission of 
evidence and not tbe remarks complained of. 

As to the twenty-ninth assignment of error, 
a sufficient objection to tbe court's remarks 
was made, but, in view of our oonclusions, 
the defendant was in no wise prejudiced by 
such statements. 

[6] It is urged that the plaintiff at tbe 
time of the Issuance of tbe policy had no in- 
surable Interest in the life of the insured, 
and hence plaintiff cannot recover. Plain- 
tiff and insured had been husband and wife 
for 18 years, and up until March 25, 1907, 
when a decree of divorce was rendered in 
plaintiff's favor in an action theretofore be- 
gun by lier in the United States court at 
McAlester, In October, 1906. On tbe date 
that the insured took out the policy of in- 
surance it does not appear that be knew 
that Ills wife had obtained a divorce. He 
had previously written her, asking that she 
abandon the divorce proceedings, to which 
she promptly replied that slie would do so. 
Some time prior to this, and in tbe month of 
February, plaintiff bad given her deposition 
in said divorce proceedings. At that time 
tbe very general practice that prevailed lu 
the United States courts in tbe Indian Terri- 
tory was to hear all divorce cases either 
upon deiH)sitious or testimony given before 
the master In chancery. At tbe time plain- 
tiff heard from her husband, she was visit- 
ing a relative at Ft Cobb, in West<>rn Okla- 
homa. After advising her husband that she 
would abandon the divorce proceedings, she 
neglected to advise her attorney of her con 
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elnsloB. expecting as Bhe teatlfied, to be at 
McAlester, and see him In person, but was 
prevented from doing so by being detained at 
Ft. Cobb on account of the Illness of a rela- 
tive. The divorce was obtained shortly after- 
wards, when it appears from the testimony 
her husband wrote her again, and a recon- 
ciliation between them was effected, and 
their remarriage agreed upon. This was the 
relation of the parties at the time, llie pol- 
icy of Insurance was taken out by the Insur- 
ed on his own life, and paid for on his own 
order out of his wages, and, so far as we 
have examined the authorities, the courts of 
last resort, with possibly one or two excep- 
tions, and the textrwrlters on Insurance gen- 
erally, are agreed that a person may take 
out Insurance upon his own life and desig- 
nate whom he pleases as the beneficiary. 
Rupp V. Western Life Insurance CJo., 138 Ky. 
18, 127 S. W. 490, 29 I* R. A. (N. S.) 675; 
Hess V. Segenfelter, 127 Ky. 348, 105 S. W. 
476, 32 B^y. Law Rep. 225, 14 L. R. A, (N. S.) 
1172, 128 Am. St Rep. 343; Helnleln v. Im- 
perial Life Insurance Co., 101 Mich. 250, 59 
N. W. 615, 25 L. R. A. 627, 45 Am. St. Rep. 
409 ; Union Fraternal League v. Walton, 109 
Ga. 1, 34 S. B. 317, 46 L. R. A. 424, 77 Am. 
St Rep. 350; Mllner v. Bowman, 119 Ind. 
448, 21 N. B. 1094, 6 L. R. A. 95; HiU V. 
United Life Insurance Co., 154 Pa. 29, 25 
Aa 771, 35 Am. St Rep. 807; Elkhart Mu- 
tual, etc., Ass'n V. Houghton, 103 Ind. 286, 
2 N. B. 763, 63 Am. Rep. 614; Albert v. Mu- 
tual life Insurance Co., 122 N. C 02, 30 
S. E. 327, 65 Am. St Rep. 693; Blooming- 
ton Mutual, etc., Ass'n v. Blue, 120 111. 121, 
11 N. E. 331, 60 Am. Rep. 658. In Connecti- 
cut Mutual Life Insurance Co. v. Schaefer, 
05 U. S. 457, 24 U Ed. 261, It was said by 
Mr. Justice Bradley, speaking for the court : 
"It Is well settled that a man has an Insur- 
able Interest In his own life and in that of 
his wife and children, a woman In the life 
of her husband, and the creditor In the life 
of his debtor. Indeed, It may be said gen- 
erally that any reasonable expectation of pe- 
cuniary benefit or advantage from the con- 
tinued life of another creates an insurable 
Interest In such life. And there is no doubt 
that a man may effect an Insurance on his 
own life for the benefit of a relative or 
friend; or two or more persons, on their 
joint lives, for the benefit of the survivor or 
survivors. • • • ojje essential thing is 
that the policy shall be obtained In good 
faith, and not for the purpose of speculating 
upon the hazard of a Ufe in which the In- 
sured has no Interest" The same rule was 
announced in ^tna Life Insurance Co. v. 
France, 94 U. S. 661, 24 L. Ed. 287. This 
being a case arising in the Indian Territory 
prior to statehood, and the rights of the par- 
ties having attached under the laws then In 
force, these decisions are of controlling force. 
The relations of the parties were not Immor- 
al; and, while the Insured perhaps owed to 



biB divorced wife no legal obligation, yet 
from their past relations and from the new 
relations assumed there was a strong moral 
obligation of support resting ui>on the Insured. 

[6] The statement contained In the appli- 
cation of the Insured that the beneficiary 
named therein borq to him the relationship 
of wife was untrue, though not known to be 
so when made, and the good faith of the In- 
sured is not seriously questioned. The au- 
thorities differ as to the legal consequences 
of a false statement as to the relations exist- 
ing between the Insured and his beneficiary, 
the one class holding the designation of the 
party to whom the policy is to be paid, even 
where the statement In the application la 
expressly made a warranty, does not amount 
to such, and, U untrue, does not render the 
policy void, but Is simply a direction by the 
Insured as to whom the insurance should be 
paid. Cunat ▼. Supreme Tribe of Ben Hur, 
240 IlL 448, 04 N. B. 025, 34 U R. A (N. S.) 
1102, Ann. Cas. 1912 A 213; Lampkln v. Trav- 
elers' Insurance Co., 11 Colo. App. 249, 62 
Pac. 1040; Standard Life & Accident Insur- 
ance Ca y. Martin, 133 Ind. 381, 33 N. B. 
IDS; Story v. WlUlamsburgh Masonic Mut 
Ben. Ass'n, 06 N. Y. 474. In other cases the 
falsity of a statement of relationship la held 
to be sufllclent ground for forfeiture. May 
on Insurance, | 263. Such was the view en- 
tertained by the Supreme Court of the United 
States in Jeffries, Adm'r, v. Economical Life 
Insurance Co., 22 WalL 47, 22 L. Ed. 833, 
where It was held that a false aniwer to an 
Inquiry, whether the applicant had made any 
other application to have his life Insured, 
and whether he was married or single, was 
sufficient to avoid the policy. This latter be- 
ing a decision of the highest court In the 
land, and, as already seen, the case at bar 
being one that arose In the Indian Territory, 
we are precluded of an opportunity to choose 
between the two lines of decisions. Moore v. 
Atchison, T. & S. F. Ry. Co., 26 Okl. 682, UO 
Pac. 1059; Chicago, R. I. & P. Ry. Oo. v. 
Newbum, 27 OkL 9, 110 Pac 1066, 30 L. R. 
A. (N. S.) 432; Summers v. Alexander, 30 
Okl. 198, 120 Pac 601, 38 L. B. A. (N. S.) 
787; Kansas City Bridge Co. v. Lindsay 
Bridge Co., 32 Okl. 81, 121 Pac 639. If no 
other controlling question Intervened, upon 
that ground alone our decision must be that 
the statement of the relationship between 
the insured and the beneficiary, even though 
made In good faith, being In fact untrue, the 
terms of the warranty were violated and no 
recovery would lie. 

[7] It Is urged, however, by counsel for de- 
fendant In error that In any event the plain- 
tiff in error Is not In a position to urge a 
forfeiture for the reason that the defendant 
company by its conduct has waived its right 
to Insist upon such forfeiture. The all-im- 
portant question for our consideration there- 
fore Is: Was there a waiver on the part of 
the Insurance company, or is It estopped from 
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Insisting npoB oae or both of tbe. gi;ouDds 
of forfeiture? Upon tbe first ground of 
forfeiture — i. e., tbat tbe insured's hablta of 
Ufe were correct and temperate — tbere was 
we tblnk a failure of proof upon the part 
of the defendant to establish this fact. Not 
only is this true, but we find tbe truthfulness 
of tbe statement Is amply supported by the 
evidence. 

Upon the second ground of forfeiture, that 
plalntur was not at tbe date the policy was 
written the wife of tbe insured, there Is 
no dispute In the testimony. The policy 
bears date April 30, 1907. Its consideration 
was an order, executed by the Insured, on 
bis employer, the Midland Valley Railway 
Company, to deduct and pay from the In- 
sured's monthly wages a fixed sum at stated 
periods. The insured was accidentally killed 
whUe a passenger on one of the Midland 
Valley Railway Company's passenger trains 
between Stigler and Porum,Ind. T., on the 
22d day of May, 1907. On June 15, 1907, 
In the course of submitting proof of death, 
the original policy was delivered to Master- 
son Peyton, who was at the time counsel 
for the insurance company, and who execut- 
ed his receipt therefor, and which policy re- 
mained In the iK>ssesslon of the company un- 
til during tbe trial of the case. On or at>out 
the 13th day of July there was delivered to 
said Masterson Peyton proof of death of 
said Thomas O'Xeil, ccmsisting of tbe affi- 
davits of C. N. Campbell, Lee Hoffman, J. 
C. Downey, and C. H. Foster. The affidavit 
of C. N. Campbell was prepared in the office 
of said Peyton, but not by him, though In 
his presence. Following the delivery of 
these proofs of death the law firm of Peyton 
& Mason, of which Masterson Peyton was a 
member, addressed a letter to the plaintiff 
at South McAIester, as follows: "I am Just 
In receipt of your esteemed favor of yes- 
terday giving me tbe names of J. D. Dow- 
ney, Lee Hoffman and his wife Bertha. 
Please accept my thanks for same. Yon 
have already furnished tbe affidavits of two 
of the parties above mentioned and Sirs. 
Hoffman is the wife of one of said parties. 
The Company would, therefore like to have 
the names of three other disinterested par- 
ties who were upon the train upon which 
your husband was riding Just previous to 
his death. Find herewith Inclosed stamped 
envelope In which please give us three addi- 
tional names with T>ost office address if pos- 
sible." October 15th following said Peyton 
delivered to the plaintiff a copy of the policy, 
the original of which had previously been 
delivered to him, the receipt therefor re- 
citing that, upon return of tbe original pol- 
icy to plaintiff, she would. In turn, deliver 
the copy to said Peyton. Suit was brought 
on November 15, 1907, and on March 3, 1908, 
defendant filed its answer, denying liability 
under its policy of insurance; and on April 
22d filed its amended answer. In which It 
charged (1) that defendant's death was due 
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to his own gross negligence; (2) false and 
fraudulent statements contained In tbe ap- 
plication, in that the habits of life of the 
Insured were not correct and temperate, and 
that the l)eneficiary in said policy of Insur- 
ance was not the Insured's wife; that these 
false and fraudulent representations con- 
tained In tbe application vitiated and ren- 
dered Invalid the policy, and thereby the 
defendant company was not liable to plain- 
tiff in any sum. It does not appear tbat 
at any time did defendant company notify 
plaintiff that by reason of the alleged false 
and fraudulent statements and warranties It 
was not bound by reason of the provisions of 
the policy, nor did It at any time tender or 
offer to tender to any one the premium paid 
it on account of said policy; tbe only notice 
of tbe company's purpose and Intent being 
tbat disclosed In its answer. It does not 
appear at what particular time the defend- 
ant company first learned of tbe alleged 
grounds of forfeiture. Is tbe company, there- 
fore, under the facts stated In a position to 
urge a forfeiture? So far as the record dis- 
closes, the iwUcy was treated as a subsist- 
ing obligation until tbe date of the filing of 
the original answer. In which among other 
defenses urged was (1) a failure to submit 
proper proof of death; (2) a denial that the 
insured's death was accidental, but, on the 
other hand, was tbe result of gross negli- 
gence on bis part by reason of his being at 
tbe time completely under the Influence of 
liquor, hence, for that reason, no liability 
under the policy of insurance ever attached. 
In New I/ife Insurance Co. v. Baker, 83 
Fed. 647, 27 C. C. A. 658, affirming the Judg- 
ment of the Circuit Court In 77 Fed. 550, It 
was held that the conduct of the defendant 
company, after It had discovered the respects 
In which the statements made by the insured 
were untrue, amounted to a waiver of its 
right to refuse payment on that ground. It 
was said that the falsity of the statements 
complained of did not render the policy void 
in the sense that an illegal contract, or one 
that cannot be performed, is void; that the 
falsity of the statements complained of mere- 
ly rendered the contract voidable at the elec- 
tion of the Insurer. There, after knowledge 
of all the facts which would have rendered 
the policy voidable at its election, the com- 
pany continued to treat the same as a sub- 
sisting obligation for more than seven 
months, and In the meantime dealt with the 
plaintiff below upon that basis. At its In- 
stance plaintiff was Induced to take out let- 
ters of guardianship to complete proofs of 
loss, which the court observed doubtless put 
her to considerable expense. Tbe premium 
was not returned, and no offer made to re- 
pay It for a year after the company had ac- 
quired full knowledge of its alleged right to 
rescind. It was observed by tbe court that 
the acts In question amounted both to a waiv- 
er and estoppel in pals; that good faith and 
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fair dealing required the company to be more 
prompt in asserting Its right to treat the 
I>ollcy as void, and in taking the necessary 
steps to rescind the contract; that, after ac- 
quiring knowledge that the policy was in- 
valid, it was not entitled to exact from the 
plaintiff a technical compliance with the pro- 
visions of the policy relative to the proofs 
of loss, which would involve considerable 
trouble and exi)ense, unless, on Its part. It 
would resolve to pay the loss when such 
proofs were submitted. The court cites in 
support of its conclusion Titus v. Insurance 
Co., 81 N. X. 410, 419 ; Insurance Co. v. Nor- 
ton, 96 U. S. 234, 241, 24 Ia Ed. 689; Gray 
V. AssodaUon, Ul Ind. 631, 11 N. B. 477; 
Hollls V. Insurance Co., 66 lovra, 464, 459, 21 
N. W. 774; Society y. Winning, 19 U. S. App. 
173, 185, 7 C. C. A. 359, 68 Fed. 541; Web- 
ster T. Insurance Co., 36 Wis. 67, 17 Am. 
Rep. 479; Marthinson v. Insurance Co., 64 
Kich. 372, 31 N. W. 291. That an Insurance 
company may waive any provision In a policy 
intended for Its benefit is a principle that 
requires no citation of authorities in its sup- 
port. Where there has been a breach in the 
conditions of a policy, the company may, at 
its election, take advantage of such breach 
and cancel the policy, or it may waive the 
forfeiture, by acts as well as words. It Is 
always required that the company, as well 
as the insured, should proceed in the utmost 
good faith. The consideration for the in- 
surance is the premium paid, and if, when 
paid and appropriated by the company. It 
may, while retaining the premium, be al- 
lowed to plead that the contract of Insurance 
Is void ab initio, then in such cases the in- 
surer would be bound only at its pleasure. 
In Schoneman v. Western, etc., Ins. Co., 16 
Neb. 404, 20 N. W. 284, it la said: 'The com- 
pany received the premium for that policy, 
and have appropriated the same to their own 
use. If the policy was obtained by fraud, 
they should have tendered back the premium 
and asked for the cancellation of the policy. 
But this they have not done. The instruc- 
tion asked therefore should have been giv- 
en"— ciUng Viele V. Ins. Co., 26 Iowa, 10, 96 
Am. Dec. 83; Baldwin v. Chouteau Ins. Co., 
66 Mo. 151, 17 Am. Rep. 671; Joliffe v. Ins. 
Co., 39 Wis. Ill, 20 Am. Rep. 35; Ins. Co. 
V. Schollenberger, 44 Pa. 259; Ins. Co. v. 
Bowen, 40 Mich. 147; Bowman ▼. Ins. Co. 
69 N. T. 621 ; Hodsdon v. Ins. Co., 97 Mass. 
144, 93 Am. Dec. 73; Boeben v. Ins. Co., 35 
N. T. 131, 90 Am. Dec. 787; Sheldon v. Ins. 
Co., 26 N. Y. 400, 84 Am. Dec 213; Young v. 
Ins. Co., 45 Iowa, 377, 24 Am. Rep. 784; 
Smith V. Ins. Co., 3 Dak. 80, 13 N. W. 865; 
Ins. Co. V. McLanatban, 11 Kan. 633; Mer- 
shon V. Ins. Co., 34 Iowa, 87; Keim v. Ins. 
Co., 42 Mo. 38, 97 Am. Dec. 291. In Glens 
Falls Ins. Co. v. Michael, 167 Ind. 659, 74 
N. B. 964, 79 N. B. 905, 8 L. R. A. (N. 8.) 708, 
the court at length reviews the decisions of 
many of the courtsw The opinion in part 



reads: "A conrt cannot, X»j its flat alone, 
render a voidable contract void, but it can only 
adjudge that the party entitled to avoid it 
has done so, and that it thereby and for that 
reason became invalid. If appellant desired 
to avoid this policy for the reason pleaded. 
It was required to act with reasonable 
promptness after acquiring knowledge of the 
facta, and thereupon it was Its duty to notify 
appellees of its decision to avoid the policy, 
and of the reasons therefor, and to return or 
tender, or in some appropriate way manifest 
its willingness and readiness to restore the 
unearned premium received. The answers 
filed do not disclose the time when aK>elIant 
learned the true state of appellees' title, nor 
deny knowledge of the same at the time of 
Issuing the policy, bat proceed upon the the- 
ory that the policy was void ab initio and 
without any action on the part of the insur- 
er. This theory was wrong, and the aver- 
ment of facts insufficient. The answers 
should have pleaded the covenants or condi- 
tions relied upon, a breach, and the acts 
done by the appellant in pursuance of its 
election to avoid the contract Appellant's 
contention is that, under the terms of the 
policy, no risk attached, and no liability was 
assumed by it at any time. It must there- 
fore follow that there was no consideration 
for the premium received, and good faith and 
common fairness required Its prompt return; 
and the Insurer, by retaining such premium 
with full knowledge of the facts, waives the 
right to insist upon a forfeiture of the policy. 
Hanover F. Ins. Co. v. Bolm, 48 Neb. 743, 67 
N. W. 774, 58 Am. St Rep. 719; Queen Ins. 
Co. V. Young, 86 Ala. 424, 6 South. 116, U 
Am. St Rep. 51; German Ins. Co. v. Shader, 
68 Neb. 1, 03 N. W. 972, 60 L. R. A. 918; 
Fraser t. iBtna Ia Ins. Co., 114 Wis. 610, 
524, 90 N. W. 476; Sharp v. Scottish Cnion 
& Nat Ins. Co., 136 Cal. 542, 69 Pac 253, 
254, 615; Pearlstlne v. Westchester F. Ins, 
Co., 70 S. a 75, 49 S. a 4; HarrU v. Bqni- 
table Life Assur. Soc., 64 N. Y. 197; Slobod- 
Isky V. Phenls Ins. Co., 53 Neb. 816, 74 N. 
W. 270; McQuillan v. Mutual Reserve Fund 
Life Ass'n, 112 Wis. 605, 87 N. W. 1069, 88 
N. W. 925, 56 U R. A. 233, 88 Am. St Rep. 
986; Schrelber v. German-American Hail Ins. 
Co., 43 Minn. 867, 46 N. W. 708; Union Cent 
L. Ins. Co. V. Jones, 17 Ind. App. 502, 47 N. 
B. 342." 

Section 12 of the policy provides that a 
failure on the part of the Insured or any one 
claiming under the policy to comply with 
any of the foregoing agreements should ren- 
der the policy void. Even though this ihto- 
vision under tiie facts should be held to in- 
clude statements contained on the back of 
the policy, the legal effect would be simply 
to render it voidable at the election of the 
instirer; bat the insurer could waive the 
forfeiture and continue the policy in force^ 
as in all contracts where stipulations avoid- 
ing the same are inserted for the sole ben^i 
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lit of one of the parties. The word "rold" 
In such cases Is to be construed as thou^ 
the contract read "voidable." Vlele v. Ger- 
manla Ins. Co., 26 Iowa, 9, 96 Am. Dec 83 ; 
Gana y. St Panl F. A M. Ins. Co., 43 Wis. 
106, 28 Am. Rep. S3S; Frost ▼. Saratoga 
Hut Ins. Ca, S Denio (N. Y.) 154, 48 Am. 
Dec. 234. It wonld ttierefore follow, as was 
said In Masonic Mutual Benefit Ass'n ▼. 
Beck, 77 Ind. 203, 40 Am. Eep. 295: "That 
a distinct act of affirmance of the contract 
by the party entitled to avoid It, made with 
knowledge of the facts and especially snch 
acts as the demand and receipt of premiums 
or assessments, would constitute a wslyer of 
the forfdture or of the right to annul the 
contract. • • •» In Kidder ▼. Knights 
Templars tt Masons Life Indemnity Co., 94 
Wis. B38, 80 N. W. 364, the court In quoting 
with approval from Cannon v. Home Insur- 
ance Co., 53 Wis. 593, 11 N. W. 13, used the 
following language: "That a party cannot 
occupy Inconsistent grounds or positions; 
that one who relies upon the forfeiture of a 
contract cannot, at the same time, treat the 
contract as an existing, valid one, nor call 
upon the other party to the contract to do 
anything required by It; or, to apply the 
proposition to the precise facts In the case, 
that, as the defendant, in Its correspondence 
with the attorneys of the plaintiff, after full 
knowledge of the forfeiture, saw fit to call 
for additional proofs of loss, recognizing by 
this act the continued validity of the policy, 
it could not, after the plalntlfT had gone to 
the expense and trouble of furnishing these 
proofs, change Its ground and claim that the 
policy was no longer In force." It seems 
that the defendant company's attorney at 
Muskogee actively had charge of procuring 
the proofs of loss, and the necessary prelim- 
inary steps having to do with settlement of 
the company's liability. At an early date 
this attorney had procured from the plaintiff 
the original policy, receipting therefor, and 
some four months thereafter delivered to 
plaintiff a copy of the. policy obtained from 
the home o£9ce in Los Angeles. The proofs 
were filed with this attorney, and he, In 
turn, called upon the plaintiff for not addi- 
tional proof of death, but the names of dis- 
interested witnesses riding upon the train 
at the time of the Insured's death. This 
same attorney was afterwards employed to 
defend plaintiff's action, and in the answer 
filed promptly asserts as one of the defenses 
the forfeiture of the policy, but without any 
previous offer to rescind the contract on the 
ground of the alleged fraud on the part of 
the Insured, and, further, without any form 
of offer or tender of the return of the premi- 
um. If, as may have been the case, defend- 
ant company did not know of the alleged 
pounds of forfeiture at or about the time 
that the proofs of death were being se<!ured, 
notwithstanding that plaintiff's decree of di- 
vorce FM tt matter of public record at Mc- 



Alaster, yet It is certain that It bad Otis 
knowledge at the time that its answer was 
prepared, and. If knowledge of die facts had 
been by It only lately acquired, these fact* 
could have been pleaded, and an offer made 
to rescind the contract by a tender into 
conrt of the premiums received. But it did 
not see fit to do either, and from the au- 
thorities cited and those which follow it 
should not be permitted to occupy the Incon- 
sistent position of retaining the premiums, 
the only right to which It can claim being 
through the policy Itself, and then say that 
notwithstanding these facts It Is relieved 
from the performance of its part of the orig- 
inal undertaking. By its conduct it has 
waived the grounds of forfeiture, and treat- 
ed the policy of insurance as of binding ef- 
fect upon Itself. New York Life Ins. Co. v. 
Baker, 27 C. C. A. 658, 83 Fed. 647; Id. (C. 
C.) 77 Fed. 650; Society v. Winning, T C. 
C. A. 359, 58 Fed. 541 ; Insurance Co. v. Nor- 
ton, 96 TJ. S. 234, 24 L. Ed. 692; Schoneman 
V. Western, etc., Ins. Co., 16 Neb. 404, 20 N. 
W. 2&1; Gotten v. Fidelity & Casualty Co. 
(C. C.) 41 Fed. 506 ; Gray v. Ass'n, 111 Ind. 
531, 11 N. E. 477; Oshkosh Gaslight Co. v. 
Germania Fire Ins. Co., 71 Wis. 454, 37 N. 
W. 819, 5 Am. St Rep. 233; HoUis v. Ina 
Co., 65 Iowa, 454, 21 N. W. 774; Masonic 
Mutual Benefit Ass'n v. Beck, 77 Ind. 203, 
40 Am. Rep. 295; Marthlnson v. Insurance 
Co., 64 ailch. 372, 31 N. W. 291 ; Bevln v. 
Connecticut M. L. Ins. Co., 23 Conn. 244; 
Vlele V. Germania Ins. Co., 26 Iowa, 9, 96 
Am. Dea 83; Hodsdon v. Guardian L. Ins. 
Co., 97 Mass. 144, 93 Am. Dec. 73; Titus v. 
Glens Falls Ina Co., 81 N. Y. 419; Gans v. 
St Paul F. A M. Ins. Co., 43 Wis. 109, 28 
Am. Rep. 535 ; Carpenter v. Continental Ins. 
Co., 61 Mich. 635, 28 N. W. 749; Allen T. 
Vermont Ins. Co., 12 Vt 366; Webster v. 
Phoenix Ins. Co., 36 Wis. 67, 17 Am. Rep. 
479; Mechanics' ft Traders' Ins. Co. v. 
Smith, 79 Miss. 142, 80 South. 362; North- 
western Mut. Life Ins. Co. v. Freeman, 19 
Tex. Civ. App. 632, 47 S. W. 1025; Phoenix 
Mut Life Ins. Co. v. Raddln, 120 U. S. 183, 
7 Sop. Ct 600, 30 L. Ed. 644. These views 
find strong support In the decisions of this 
court In the following cases: Glsh et al. v. 
Ins. Co. of North America, 16 Okl. SO, 87 
Pac. 869, 13 L. H. A. (N. 8.) 826; Taylor v. 
Ins. Co. of North America, 26 Okl. 92, 106 
Pac. 354, 138 Am. St Rep. 906; St Paul F. 
& M. Ins. Co. V. Cooper, 25 Okl. 38, 105 Pac. 
198. In the former case it was held that 
the return of the unearned premium, In a fire 
Insurance policy was essential to a cancella- 
tion of the policy by the insurance company. 
In the latter case it was said that the ac- 
ceptance of the premium by the local agent 
of the Insurance company, after the death 
and -notice of loss, operated as a waiver of 
the forfeiture and rendered the company 
liable on the policy from its inception, aa 
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thoagh the premlam note luid been paid 
when due; 

[I] As to the sufficiency of the proofs of 
death, the defendant company by accepting 
and retaining those furnished, even thongh 
they were not In the form required by the 
terms of the policy, waived any objection 
thereto. St Paul F. & M. Ins. Ck). v. Mltten- 
dorf, 24 Okl. 651, 104 Pac. 354, 28 L. R. A. 
(N. S.) 651; Arkansas Ins. Ck>. t. Cox, 21 
Okl. 873, 91 Pac 662, 20 L. K. A. (N. S.) 
775, 129 Am. St. Bep. 808; 4 Csoley's Briefs 
on the Law of Insurance, 3544; Bliss on 
Ufe Insurance, { 268. Not only this, but by 
subsequently denying any liability thereun- 
der the agreement to furnish proofs of a par- 
ticular ctiaracter was waived. Farmers' & 
Merchants' Ins. C3o. v. Cuff, 29 OkL 106, 116 
Pac. 435, 35 li. R. A. (N. S.) 892. 

Having concluded that the insurer has 
waived its right to insist upon the original 
forfeiture, a consideration of a large number 
o£ the remaining assignments of error Is ren- 
dered unnecessary. While there may have 
been trivial errors committed In the admis- 
sion of testimony. It has not been shown 
that they were of such a nature as could 
have Influenced the Jury's verdict There Is 
little material conflict in the testimony, ex- 
cept upon the question that the habits of life 
of the insured were not correct and temper- 
ate, as stated In his application, and upon 
the further question that the Insured's death 
was caused by his own acts of gross negli- 
gence. These questions of f»ct were resolv- 
ed against the company by the jury, and, 
there being evidence tending to support the 
verdict, it will not be disturbed. 

For the reasons ^ven, the judgment of 
the trial court should be affirmed. 

PBB CURIAM. Adopted in wholfl^ 
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PECK T. STEPHENS et «!. 
(Supreme Court of Oklahoma, Feb. 11, 1913.) 

(Si/llahut by tlte Court.) 
Appbai, ano Bbbob (J 672*>-<jABK-MAn»— 

Failubb to F^lb. 

The case-made, or a copy thereof, not hav- 
ing been filed with the papers In the case in 
the court below, is a nullity, and cannot be 
considered in this court for the purpose of re- 
viewing matters complained of in the trial 
court. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. { 2554; Dec. Dig. S 572.*] 

Error from District Court, Stephens Coun- 
ty; Frank M. Bailey, Judge. 

Action between P. H. Peck and Dan Ste- 
phens and others. From the Judgment, Peck 
brings error. Dismissed. 

H. B. Lockett, of Comanche, fi>r plalntifC 
In error. Wilkinson, Morris ft Speer, of 
Duncan, for defendants in error. 



DUNN, J. The snfficleney df fiie purport* 
ed case-made In the above-entitled pro- 
ceeding in error, to support the petition in 
error. Is challenged in a motion to dismiss 
on the ground, among otliers, that neither the 
case-made nor a certified copy thereof was 
filed in the office of the derk of the district 
court The order from which the appeal was 
sought to be taken was rendered on the 1st 
day of April, 1912. 

The motion must be sustained; the rule 
being that the case-made, or a copy thereof^ 
must be flled with the papers In the case In 
the court below, or it is a nullity, and cannot 
be considered in this court for the purpose 
of reviewing matters complained of in the 
trial court See Abbott v. Rodgers, 128 Pac. 
908, an opinion of this court decided Decem- 
ber 3, 1912, but not yet officially reported, 
and cases dted therein. 

HAYES, C. J., and TURNER, WJULJAMS. 
and KANE, JJ,, concur. 



(35 Okl. 476) 
ROBINSON ▼. CITT OF PEDRRT. 
(Supreme Court of Oklahoma. Feb. 11, 191B.) 

(Synalu* &y ihe Court.) 
Municipal Cobporations (| 220*)— Patmihi 

OF tiABOBBRB — "BjfEROENCT." 

The proviso contained in section 4057, 
Comp. Laws 1909 (Act March 22, 1909 [Laws 
1909, c 39, art 4]), ia an "emergency" measure ; 
and it is not contemplated thereby titat a man 
employed by a city as an engineer at its water- 
works plant should recover for extra time over 
eight hours provided for therein, where the same 
is devoted by him to performance of his ordi- 
nary and usual duties. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. it 599-608; Dec. Dig. 
{ 220.* 

For other definitions, see Words and Phrases, 
VOL 3, p. 2361.] 

Ehror from Noble County Court; U B. 
Robinson, Judge. 

Action by Harry M, Robinson against the 
City of Perry. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

George O. Graham, of Norman, for plaintiff 
in error. Chas. R. Bosttck, of Perry, for de- 
fendant in error. 



DUNN, J. This case presents error from 
the county court of Noble county. From the 
petltiou and evidence it appears plalntlfl in 
error was employed as an engineer at the 
waterworks plant of the dty of Perry, his 
service beginning on the 1st day of June, 
1910 ; that during the period of his said em- 
ployment, by reason of the fact that no one 
was provided to relieve him, he was com- 
pelled to remain and render service for 
twelve hours each day, instead of eight 
hours, as provided for by section 4057, Comp. 
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laws 1909 (Act March 22, 1909 [Laws 1909, 
c 39, art. 4]) ; that on leaving the employ of 
the city he presented his veritied claim to 
the city council for the amount due him for 
the time served In excees of eight hours 
per day, which was by the council rejected, 
and recovery vras denied In an action there- 
for In the county court The case has been 
prosecuted to this court to secure a review 
of the judgment rendered. 

The statutes Involved (sections 4057, 4068, 
Comp. Laws 1909) read as follows: 

"4057. Eight hours shall constitute a day's 
work for all laborers, workmen, mechanics, 
prison guards, janitors of public Instltntions, 
or other persons now employed or who may 
hereafter be employed by or on behalf of the 
state of Oklahoma, or by or on behalf of 
any county, dty, township or other municipal- 
ity of this state, except In cases of extraor- 
dinary emergency which may arise In time 
of war, or in cases where It may be neces- 
sary to work more than eight hours per 
calendar day for the protection of property 
or human life: Provided, that in all such 
cases the laborers, workmen, mechanics or 
other persons so employed and working to 
exceed eight hours per calendar day shall be 
paid on the basis of eight hours constituting 
a day's work: Provided, further, that not 
less Oian the current rate of per diem wages 
In the locality where the work Is performed 
shall be paid to laborers, workmen, mechan- 
ics, prison guards, janitors In public Institu- 
tions, or other persona so employed by or 
on behalf of the state of Oklahoma, or any 
county, city, township, or other municipality 
of said state; and laborers, workmen, me- 
dianlcs, or other persons employed by con- 
tractors or subcontractors In the execution 
of any contract or contracts within the state 
of Oklahoma, or within any county, city, 
township, or other mnnldpality thereof, shall 
be deemed to be employed by or on behalf 
of the state of Oklahoma, or of such county, 
city, towndilp, or other municipality there- 
of. 

"4058. All contracts hereafter made by or 
on behalf of the state of Oklahoma, or by or 
on behalf of any county, city, township, or 
other municipality of said state, with any 
corporation, person or persons, for the per- 
formance of any public work, by or on be- 
half of the state of Oklahoma, or any coun- 
ty, dty, township, or other municipality, shall 
be deemed and considered as made upon the 
basis of eight hours constituting a day's 
work; and it shall be unlawful for such 
corporation, person or persons, to require, 
aid, abet, assist, connive at, or permit any 
laborer, workman, mechanic, prison guards. 
Janitors In public institutions, or other per- 
son to work more than eight hours per 
calendar day in doing such work, except in 



cases and upon the conditions provided in 
section one of this ict (4067)." 

From the foregoing statement it will be 
seen that the construction of these statutes 
and their application to the defendant and 
the employment In which he was engaged Is 
all that is presented to this court The rights 
and remedies Involved are purely statutory. 
Whatever relief plaintiff may be entitled to 
must be found within the written letter of 
the law, or be so clearly Implied thereby 
that by construction the court could say that 
it was contained therein. For a violation of 
the act in other cases than where it was 
due to an extraordinary emergency, or for 
the protection of property or human life, the 
same is made a misdemeanor ; and wherever 
employes are engaged for an excess of time 
in the excepted Instances they are entitled 
to increased pay. That the employment tn 
this case was not Induced because of any 
extraordinary emergency occasioned by war 
is certain, nor is any claim made thereon; 
but it is contended that the work in which 
plaintiff was engaged for more than eight 
hours was for the protection of human life 
and property, and that it was lawful for him 
to be employed for that period of time, and 
he was entitled to remuneration therefor. 
Such a holding would Involve a construction 
that engineers and other employes in and 
around waterworks plants, which are requir- 
ed to be ready for service at all hours of the 
day and night, were without the operation 
of this act There is nothing in the act to 
support such a construction. The Legislature 
intended to punish employing public ofBcers 
of the municipalities mentioned for compel- 
ling employes to work more than eight hours 
In the performance of their ordinary duties, 
and considered this penal provision to be 
Buffldent ; and that a right to pay for extra 
time arose when, for some reason beyond the 
control of the munldpality, it was necessary, 
to protect life or property, to retain an em- 
ployd for longer than the statutory period. 
Such cases would arise where an engineer, 
whose duty it was to relieve plaintiff after 
his regular eight hours of work had ex- 
pired, should get hurt or sick, or quit with- 
out adequate notice, so that another might 
be procured, or that the plaintiff, in the 
event of a breakdown of its plant might 
operate the same while it was bdng re- 
paired. The proviso is to cover an emergen- 
cy, and not contemplated to be called Into 
exercise In the pursuit of a munldpal em- 
ploye's ordinary and usual duties. 

From the view which we take of the act 
therefore, the judgment of the trial court is 
affirmed. 

HATES, C. X, and TURNER, WILLIAMS, 
and KANB, JJ., concur. 
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LANKTOBD, State Bank Oom'r, t. OKLA- 
HOMA ENGRAVING & PKINT- 
ING CO. 
(Supreme Court of Oklahoma. Feb. 4, 1913.) 

(ByUtthu$ ly the Court.) 

Banks and Banking (S 15*)— State Banks 
— Guaranty Fund— Insolvency. 

Reversed and remanded upon the author- 
ity of Columbia Bank & Trust Co. v. United 
States FideUty & Guaranty Co., 126 Pac. 556. 
[Ed. Note. — For other cases, see Banks and 
Banking, Cent. Dig. U 12-17; Dec. Dig. §16.*] 

Error from District Court, Oklahoma 
County ; Geo. W. Clark, Judge. 

Action by the Oklahoma Engraving & 
Printing Company against J. D. Lankford, 
State Bank Commissioner. Judgment for 
plaintiff, and defendant brings error. Re- 
versed and remanded. 

Ledbetter, Stuart & Bell, of Oklahoma 
City, for plaintiff in error. Wilson & Tomer- 
lin and E. E. Buckholts, all Of Oklahoma 
City, for defendant in error. 

KANE, J. This is an appeal from an or- 
der of the court below, whereby It enjoined 
the state bank commissioner, who was ad- 
ministering the affairs of the Insolvent Co- 
lumbia Bank & Trust Company, from pre- 
ferring the depositors' guaranty fund over 
what is called a "merchandise creditor" in 
the distribution of the assets of the defunct 
bank. Counsel for the defendant, who was a 
creditor of the bank by virtue of sales of 
supplies made prior to Its insolvency, state 
their position in their brief as follows: "We 
concede that the depositors' guaranty fund 
is a fund for the sole payment of depositors 
in failed banks, and we concede here that 
the Intervener, as a merchandise creditor of 
such failed bank, has no right to participate 
in said fund, or along with the depositors. 
We do, however, claim that a merchandise 
creditor, as intervener is in this case, is a 
creditor of the bank, and entitled to prorate 
with the deposit creditors of the bank and 
all other creditors in the assets of said fail- 
ed bank ; that, upon the failure of the bank, 
the assets of such bank come Into the hands 
and possession of the bank commissioner, not 
for the purpose of paying any favored cred- 
itor, but for the purpose of being pro rata 
distributed and conserved as a trust fund 
for the purpose of such pro rata distribution 
to creditors." 

The question raised by counsel is some- 
what similar to the one decided by this court 
in the case of Columbia Bank & Trust Co. v. 
United States Fidelity & Guaranty Co., 126 
Pac. 556. In that case the surety company 
sought to compel the bank commissioner to 
discharge the liability of its principal, for 
which otherwise It would be bound, out of 
the depositors' guaranty fund. The court 
held that that could not be done, and in de- 



fining the status of a surety, under condi- 
tions created by the bank guaranty law, 
says: "That, with the exception of the first 
lien of the state upon the assets, etc., of In- 
solvent state banks created by section 323, 
supra, for the benefit of the depositors' 
guaranty fund, the rights and liabilities of 
the surety company are the same as tbey 
would have been U the bond was executed 
to secure the deposit of a part of the perma- 
nent school fund in any bank or trust com- 
pany within or without the state, not gov- 
erned by the bank guaranty law." This rea- 
soning applies to the defendant in error here- 
in, who was not a creditor of the bank in 
the sense that a depositor was, and hence 
admittedly not entitled to be paid out of the 
depositors' guaranty fund. The depositors' 
guaranty fund was created for the payment 
of depositors, only as defined in Columbia 
Bank & Trust Co. v. United States FideUty 
& Guaranty Co., supra. Section 323, Comp. 
Laws 1909, provides that the state shall 
have, for the benefit of the depositors' guar- 
anty fund, a first lien upon the assets of any 
defunct bank or trust company, and all lia- 
bilities against the stockholders, officers, or 
directors thereof, and against all other per- 
sons, corporations, or firms; and that such 
liabilities may be enforced by the state for 
the benefit of the depositors' guaranty fund. 
The effect of this statute is to make the 
state a preferred creditor until any defld^i- 
cy in the guaranty fund, created by the 
payment therefrom of the depositors of an 
Insolvent bank, is made up. After that, any- 
remaining assets of the bank become avail- 
able for the purpose of being prorated and 
distributed among the general creditors of 
the bank, in the manner contended for by 
counsel for defendant in error. 

The Judgment of the court below is ac- 
cordingly reversed, and the cause remanded, 
with directions to proceed in conformity with 
the views herein expressed. All the Justices 
concur. 



BURNS V. MALONB. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllabui by tX« Court.) 

Indians (8 16*) — Aoricvltubai. Lbasb — 

UifiiiT TO Crops. 

The fact that an acriciiUural sublease of 
Indian lands may be void, because not approv- 
ed by the Secrotnry of the Interior, doi?s not 
justify the landlord in unlawfully taking pos- 
session of the crops and appropriating them to 
his own use. 

[Kd. Note. — For other cases, see Indians, 
Cent. Dig. S 46; Dec. Dig. 8 16.*] 

Commissioners' Opinion, Division No. 1. 
Error from District Court, Pawnee County; 
John J. Shea, Judge. 

Action by John A. Malone against Henry 
Burns. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 
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T. J. Leaby, of Pawhuaka, for plaintiff In 
error. 

AMES, C. Tbe plalntur was a tenant of 
the defendant In hla absence, and without 
his permission, the defendant wrongfully 
took possession of his crop. He brought this 
action of replevin to recover the com. Tbe 
answer was a general denial. 

It appears from the evidence that the land 
on which the corn was grown was Osage 
land ; that the defendant held under a lease 
which was not approved by the Secretary of 
the Interior : and that the plalntUf held un- 
der a lease from the defendant, which like- 
wise was not approved by the Secretary of 
tbe Interior; and tbe defendant claims that 
by virtue of this fact tbe leases were void, 
and that this justified him in wrongfully tak- 
ing possession of tbe plaintiff's crop. This 
contention must be denied on tbe authority 
of Holden v. Lynn, 30 Okl. 668, 120 Pac. 246, 
38 L. R. A (N. 8.) 239. 

The Judgment of tbe trial court should be 
affirmed. 

PER CURIAM. Adopted In whol& 



BAILEY ▼. LINDSEY, County Treasurer. 

(Supreme Court of Oklahoma. Jan. 7, 1913. 

Rehearing Denied Feb. 11, 1013.) 

(Svllabus ly the Court.) 

AppEAt AND Error (§ 696»)— Cask-Made— 

Review of Evidence. 

Where the case-made does not contain a 
recital to the effect that the record contains 
all the evidence introduced on the trial of the 
cause, this court will not review any question 
which requires an examination of all the evi- 
dence in order for its correct determination. 
Caflfney v. Stanard et ah, 31 Okl. 541, 122 Pac. 
.MO. 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent. Dig. H 2916, 2017; Dec. Dig. i 
696.*] 

Commissioners' Opinion, Division No. 1. 
Error from District Court, Murray County; 
R. McMillan, Judge. 

Action by J. E. Bailey against J. C Llnd- 
sey. County Treasurer, to enjoin collection 
of taxes. Judgment for defendant, and 
plaintiff brings error. Affirmed. 

Emanuel & Broadbent, of Sulphur, and 
CottlDgham & Bledsoe, of Oklahoma City, for 
plaintiff in error. Charles West, Atty. Gen., 
and W. C. Reeves, Asst Atty. Gen., for de- 
fendant In error. 

ROBERTSON, C. The Attorney General, 
In his brief, objects to the consideration of 
this appeal, for the reason that the case- 
made does not contain an averment, by way 
of recital or otherwise, that it contains all 
tbe evidence submitted or introduced in the 
trial of the cause, and that a consideration 
of each of the errors assigned in the petition 



in error would require the review of the evi- 
dence introduced upon the trial, and that, 
under tbe rules and decisions of this court, 
tbe petition in error must be dismissed and 
the judgment of the trial court affirmed. We 
find that this identical question was up for 
consideration in Gaflney v. Stanard et al., 
31 Okl. 641, 122 Pac. 510, where, in an opin- 
ion by Williams, S., tbe court says: "In or- 
der to consider tbe questions sought to be 
reviewed by the plaintiff in error, it is essen- 
tial to examine the evidence beard by tbe 
trial judge. Tbe defendants in error, in 
their brief, however, contend that tbe evi- 
dence cannot be considered by this court, as 
tbe case-made does not contain a positive 
averment, by way of recital, that it contains 
all of tbe evidence Introduced or submitted 
on tbe trial of tbe cause. Where such a re- 
cital In tbe case-made is lacking, it has been 
time and again held by this court that It will 
not review any question depending upon the 
facts for Its determination. Tootle, Wheeler 
& Motter Mercantile Co. t. Floyd, 28 Okl. 
308, 114 Pac. 259; Wagner v. Sattley Mfg. 
Co., 23 Okl. 52, 99 Pac. 643; Board of Com- 
missioners of D. County v. Wright, 8 Okl. 
190, 57 Pac 203. The attorney for plaintiff 
in error In tbe record certifies that the case- 
made 'contains a full, true, correct, and com- 
plete copy and transcript of all tbe proceed- 
ings had, and aU tbe evidence offered or in- 
troduced by both parties, all orders and rul- 
ings made and exceptions allowed, and all 
the record upon which tbe judgment and 
journal entry in said cause were made and 
entered, and that tbe same is a full, true, 
correct, and complete case-made.' " 

In Sawyer & Austin Lumber Co. v. Cham- 
plain Lumber Oo., 16 Okl. 00, 84 Pac. 1093, 
it Is said: "This question requires an exam- 
ination of the evidence. The case purix>rts 
to contain tbe evidence, but the record con- 
tains no recital or other statement that it 
contains all tbe evidence Introduced in the 
trial of the cause. There is a certificate of 
counsel that the case contains all the evi- 
dence, also a certificate of the stenographer 
that bis transcript contains all tbe evidence; 
but neither of these certificates are author- 
ized or recognized. The case itself must con- 
tain the positive averment, by way of recital, 
that it does contain all the evidence submit- 
ted or introduced on tbe trial of the case; 
and, in the absence of such recital, this court 
will not review any question depending upon 
the facts for its determination. This ques- 
tion has been repeatedly decided. Frame v. 
Ryel, 14 Okl. 536, 70 Pac. 97 ; Board of Wa- 
shita County v. Hubble, 8 Okl. 169, 56 Pac. 
lOSo; B., K. & a. W. Ry. Co. v. Grimes, 38 
Kan. 241, 16 Pac. 472; Ryan v. Madden, 46 
Kan. 245, 26 Pac. 6S0; Pelton v. Bauer, 4 
Colo. App. 339, 35 Pac. 918 ; Eddy v. Weav- 
er, 37 Kan. 540, 15 Pac. 492; Hill v. Bank, 
42 Kan. 364, 22 Pac. 324." 
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The Attorney General, In his brief, filed 
February 9, 1912, calls specific attention to 
this defect of the record. No attempt has 
been made to correct the same, and It is pre- 
sumed that no correction can be made. In 
view of the objection raised by the Attorney 
General, and by authority of the foregoing, 
the appeal should be dismissed, and the Judg- 
ment of the district court of Murray county 
should be affirmed. 

PER CURIAM. Adopted in whole. 



WALL ▼. LINDSBT, County Treasurer. 

(Supreme Court of Oklahoma. Jan. 7, 1913. 

Rehearing Denied Feb. 11, 1913.) 

Commissioners' Opinion, Divsion No. 1. 
Error from District Court, Murray County; R. 
McMillan, Judge. 

Action by V. C. Wall against J. C. Lindaey, 
County Treasurer. Judgment for defendant, 
and plaintiff brings error. Affirmed. 

Emanuel & Broadbent, of Sulphur, and Cot- 
tin^bam & Bledsoe, of Oklahoma City, for 
plamtiff in error. Charles West, Atty. Gen., 
and W. C. Reeves, Asst. Atty, Gen., for de- 
fendant in error. 

ROBERTSON, C. The guestions raised by 
the record in this case are identical with those 
raised in J. E. Bailey v. J. C. Lindsey, Coun- 
ty Trcasurerj 130 Pac. 279, decided this term, 
not yet officially reported. On the authority 
of that case, the appeal should be dismiitsed, 
and the judgment of the district court of Mur- 
ray county should be affirmed. 

PER CURIAM. Adopted in whole. 



ST. LOUIS CARBONATING & MFG. CO. v. 
LOOKKBA STATE BANK. 

(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllabus hy the Court.) 

1. Banks and Banking (§ 171*) — Collec- 
tion— Duties OF Bank. 

It is the duty of a bank, which receives 
commercial paper for collection or other serv- 
ice in connection therewith, to do all reason- 
able acts necessary to secure its payment and 
secure the liability thereon of the parties there- 
to, and if it fails in this duty, and thereby 
causes loss to its principal, it becomes liable 
for such loss. 

[Ed. Note. — For other cases, see Banks and 
Banking, Cent. Dig. |§ 597-618; Dec. Dig. § 
171.*] 

2. Sales (S 202*)— Tbassfeb or Title— Bill 
OP Lading. 

Where a merchant draws a draft for a 
part of the purch:ise price of goods consigned 
to a customer with notes and mortgage to be 
executed by him for the balance, and trans- 
mits the same with bill of lading attached to a 
bank with instructions to collect the draft and 
have notes and mortgage executed before de- 
livering the bill of lading, this will be held suf- 
ficient evidence of consignor's intention to re- 
stive the title and right of possession until the 
draft is paid and the papers executed. 

[Ed. Note.— For other cnscs, sec Sales, Cent. 
Dig. 51 542-.-.51; Dec. Dig. § 202.*] 



3. Banks and Banking (| 175*)— Collic- 

TiONs- Negligence — Measure or Damages. 

The measure of damages which a principal 

is entitled to recover of a collecting bank wliicb 

has been negligent is the actual loss which he 

has suirered, which prima facie is the amount 

of the claim which has been placed with said 

bank for collection if there is a reasonable 

probability that the entire debt would have 

been collected except for the bank's negligence, 

and the burden is on the defendant to reduce it. 

[Ed. Note. — For other cases, see Banks and 

Banking, Cent. Dig. ff 634-662; Dec. Dig. | 

175.*J 

Error from Caddo County Court; B. F. 
Holding, Judge. 

Action by the St. Louis Carbonatlng & 
Manufacturing Company against the Looketia 
State Bank. Judgment for defendant, and 
plaintiff brings error. Reversed and re- 
manded. 

Pruett & Livesay, of Anadarko, and Gard- 
ner & Pickett, for plaintiff In error. Mc- 
Knight & Heskett, of Anadarko, for defend- 
ant in error. 

DUNN, J. This case presents error from 
the county court of Caddo county. On Feb- 
ruary 18, 1910, plaintiff In error as plaintiff 
filed Its petition in the said court against the 
defendant, In which it was alleged that it 
was a corporation organized under the laws 
of the state of Missouri and located In the 
city of St Louis in said state; that on the 
17th day of March, 1009, plaintiff forwarded 
by mail to the defendant a certain bill of 
lading from the plaintiff as consignor to 
Wade & Iladley, of Lookeba, Okl., as con- 
signee, said bill of lading calling for a soda 
fountain and supplies, a sight draft on said 
Wade & Iladley and In favor of plaintiff, in 
the sum of |50, and 20 notes for $10 eadi 
made payable to plaintiff to be signed by 
said Wade & Hadley as makers, and also ono 
chattel mortgage upon the merchandise so 
consigned. Accompanying the notes, chattel 
mortgage, and bill of lading, was a letter to 
the said Lookeba State Bank, as follows: 
"We are sending you herewith sight draft 
for $50.00, twenty notes for ?10.00 each, and 
chattel mortgage securing the payment of 
notes. We will ask you to have these notes 
and mortgage signed by Wade & Hadley of 
your town. We will also ask you to collect 
the Inclosed draft for $50.00 from them, and 
after same has been done we will ask you to 
surrender bill of lading, which is also in- 
closed herewith. We will then ask you to 
kindly have the mortgage properly recorded 
and return same to us with all notes and 
proceeds of sight draft, less your fee for 
your services In the matter." 

Plaintiff alleges that the Instructions given 
the said bank In the foregoing letter were not 
followed, but that, contrary thereto, defend- 
ant did not collect said sight draft from the 
said Wilde & Hadley and did not have the 
snid Wade & Iladley execute and deliver 
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the notes and mortgage, and delivered said 
bin of lading to Wade ft Hadley without 
first collecting the said $50 and without se- 
curing the proper execution of the notes and 
mortgage; that, upon the delivery of the 
said bin of lading to Wade ft Hadley by the 
defendant, the said Wade ft Hadley secured 
the soda fountain and supplies and appro- 
priated the same to their own use and bene- 
fit. Plaintiff alleges that, by reason of said 
negligent and wrongful delivery of the said 
bill of lading, It had been oamaged In the 
sam of $250, for which sum It prays Judg- 
ment with interest from April 1, 1909, and 
for costs. , Defendant answered by general 
denial, and the cause came on for trial be- 
fore the court without a Jury. Plaintiff es- 
tablished the averments of its petition by the 
deposition of its president, to which defend- 
ant filed a demurrer, which was by the court 
BQStained, and the cause has been lodged in 
this court for review. 

[1] The question presented is whether the 
bank, acting In the capacity of agent for the 
plaintiff, having violated the Instructions set 
out in the above letter, is liable, and, If so. 
In what amount. We think the rule as to 
the liability of the bank is well stated in 
Clark ft Skyles on the Law of Agency, S 
402d, as follows: "It is the duty of an agent 
who receives negotiable paper for collection 
to do all acts necessary to secure and pre- 
serve the liability thereon of all the parties 
prior to his principal ; and It he fails in this 
doty, and thereby causes loss to his prlnci<- 
pal, he becomes liable for such loss." See, 
also, 2 Bolles on Modern L,aw of Banking, 
pw 572 et seq. ; Bank of Big Cabin v. English, 
27 OkL 334, IH Pac. 386 ; Chapman v. Mc- 
Crea et aL, 63 Ind. 360; Palmer t. Hol- 
land, 51 N. Y. 416, 10 Am. Rep. 616; Hoard 
v. Gamer, 5 N. T. Super. Ct. 179; Bank of 
Washington v. Trlplett et al., 1 Pet. 25, 7 
Ij. Ed. 37; Tyson v. State Bank of Indiana, 
6 Blackf. (Ind.) 225, 38 Am. Dec. 139; Mound 
City Paint & Color Co. v. Commercial Nat. 
Bank, 4 Utah, 353, 9 Pac. 709; National 
Kevere Bank y. Nat. Bank of Republic, 172 
N. y. 102, 64 N. B. 799. 

[2] Defendant argues that it is not made 
liable for the amount of the $50 draft by 
delivery of the bill of lading, for the reason 
that defendant had no right to retain the 
bill of ladhig from Wade & Hadley in ac- 
cordance with plaintiff's instructions because 
the goods shipped were In effect delivered 
to Wade ft Hadley on being consigned to 
them. On this Identical proposition the Su- 
preme Court of South Carolina, In the case 
of Greenwood Grocery Co. v. Canadian Coun- 
ty Mill ft Elevator Co., 72 S. C. 450, 52 S. 
E. 191, 2 L. a A. (N. S.) 79, 110 Am. St. 
Rep. 627, 5 Ann. Oas. 261, said: "The sole 
question, therefore. Is whether by drawing 
on the plaintiff with the bill of lading at- 
tached to the draft, and refusing to deliver 
the bill of lading without payment of the 



draft, the defendant retained title and rigbt 
of possession of the property. The effect of 
a bill of lading Issued by the carrier, who Is 
a third party on the title to the property as 
between the consignor and consignee, is a 
.question of fact depending not only on the 
terms of the paper Itself, but on the inten- 
tion of the parties as expressed by their 
dealings with each other. 1 BenJ. on Sales, 
§§ 568, 579, 580; Emery v. Irving Nat. Bank, 
25 Ohio St 360, 18 Am. Rep. 299; 24 Am. 
& Eng. Ency. of Law (2d Ed.) 1066 ; Hobart 
V. Llttlefleld, 13 R. I. 341 ; Merchants' Nat 
Bank v. Bangs, 102 Mass. 201; Kentucky 
Refining Co. v. Globe Refining Co., 104 Ky. 
559, 47 S. W. 602 [42 L. R. A. 353, 84 Am. 
St Rep. 468]; Chandler v. Sprague, 38 Am. 
Dec. 418, note; 23 Eng. Rnl. Cas. 383, note. 
• • • As between the vendor and pur- 
chaser the authorities leave no room for 
doubt, however, that even if the bill of lad- 
ing provides for delivery to the consignee, 
yet, if the consignor draws for the price at- 
taching the bill of lading to the draft, this 
Is sufficient evidence of his intention to. re- 
serve the title and right of possession untU 
the draft is paid, and the consignee is not 
entitled to the goods until payment. Emery 
V. Irving Nat Bank, 25 Ohio St 360, 18 Am. 
Rep. 299 ; Chandler v. Sprague, 38 Am. Dec. 
419, note; Rochester Bank v. Jones, 4 N. Y. 
497, 55 Am. Dec. 290; Cayuga County Nat. 
Bank v. Daniels, 47 N. Y. 631 ; Marine Bank 
V. Wright, 48 N. X. 1; Halsey v. Warden, 
25 Kan. 128 ; Green Bay First Nat Bank v. 
Dearborn, 115 Mass. 219, 15 Am. Rep. 92." 
See, also, St Louis ft S. F. R. Co. v. Allen, 
31 Okl. 248, 120 Pac. 1090, 39 L. R. A. (N. 
S.) 309. 

[3] The defendant therefore being liable, 
the next consideration Is the measure of 
damages in which It is responsible to plain- 
tiff. From an Investigation of the authori- 
ties we find that the circumstances of each 
particular case as a rule govern the measure 
of damages In cases of negligence In the col- 
lection of drafts or the matter of taking 
proper steps to preserve liability thereon. 
The damages which a principal is entitled 
to recover of a collecting agent who has been 
negligent are generally stated to be the ac- 
tual loss which he has suffered which Is 
prhua facie the amount of the claim which 
has been placed in his hands for collection, 
if there Is a reasonable probability that the 
entire debt would have been collected but 
for the agent's negligence. 1 Clark ft Skyles, 
Law of Agency, f 402g; 2 Bolles on the 
Modem Law of Banking, pp. 672, 573; 3 
Sedgwick on Damages, { 819; Allen v. Suy- 
dam, 20 Wend. (N. Y.) 321, 32 Am. Dec. 555. 
And as was said by the Supreme Court of 
Nebraska, In the case of Dern et al. v. Kel- 
logg et al., 54 Neb. 560, 565, 74 N. W. 844. 
846: "It Is only necessary to show a rea- 
sonable probability that with due care the 
collection would have resulted. The burden 
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then rests on the defendant to show that 
there was no damage." Under the circnm- 
Btances of this case, the burden Is upon the 
defendant to show that there was no dam- 
age, or that the damage was leas than the 
full amount of the note or that the damage 
was only nominal. Clark & Skyles on the 
Law of Agency, g 402g ; BoUes on Banking, 
PIK 672, 673; Dern et al. v. Kellogg et al., 
supra ; Allen v. Buydam, supra. 

The judgment of the trial court In sus- 
taining the demurrer to the evidence Is, ac- 
cordingly, reversed, and the cause remand- 
ed, with instructions to grant a new trial. 



SEXSAHTH V. CHAPPBLU 
(Supreme Court of Oklahoma. Feb. 4, 1913.) 

(Byllabua by the Court.) 

1. Clebks or CotJETS ({ 1»)— Countt Ofti- 

CSBS. 

The office of clerk of the superior court is 
a county office. 

[Ed. Note.— For other cases, see Clerks of 
Courts, Cent. Dig. g 1; Dec. Dig. { 1.*] 

2. Clerks of Oouetb (§ 7*)— Tebms— Repeal 
OF Statute. 

Section 8 of the Act of March 6, 1909 
(Seas. Laws 1909, c. 14, art 7; chapter 24, 
art. 4, f 1972, Compiled Laws of 1909), in so 
far as it affects the term of the clerk of the 
superior court, is repealed by section 19 of 
the act of March 19, 1910 (chapter 69, Ses- 
sion Laws 1910, pp. 129, 137). 

[Ed. Note.— For other cases, see Clerks of 
Courts, Cent Dig. §§ 21-25; Dec. Dig. § 7.*] 

8. Clebks of Coubts (5 3*)— Election. 

The laws in force in this state at the 
time of the holdinf; of the election for county 
officers in November, 1912, provide for the 
election of the derk of the superior court. 

[Ed. Note. — For other cases, see Clerks of 
Courts, Cent Dig. gf 4-7; Dec. Dig. g 3.*] 

Blrror from District Court, Garfleld Couq- 
^: James B. Chilllson, Judge. 

Action by M. T. Sexsmlth against H. E. 
Chappell. From the Judgment, Sexamlth 
brings error. Beversed and remanded. 

Parker & Simons, of Enid, for plaintltT In 
error. McKeever & Walker and Robberts, 
Curran & Otjen, all of Enid, for defendant 
In error. 

WILLIAMS, J. This proceeding In error 
seeks to have reviewed the Judgment of the 
trial court adjudicating the title to the office 
of clerk of the superior court of Garfleld 
county. 

The same question involved in this case 
has this day been determined by this court, 
in Beaty v. State of Oklahoma ex rel. Har^ 
old Lee (No. 4,718) 130 Pac. — , In favor of 
the contention of defendant in error. 

The case is reversed and remanded, with 
justructions to grant a new trial, and to 
award the possession of the office ot clerk of 
the superior court of Garfleld county to the 
plalntUf In error. All the Justices concur. 



KNIGHT et aL t. STATE ex reL HBNBY, 

County Atty. 

(Supreme Court of Oklahoma. Jan. 28, 1918.) 

(8yllahu$ hy th« Court.) 
Bail (g 75*) — RECooNiZAHCBa — CBmiHAi:. 

Pbosecution. 

A recognizance, conditioned that the par- 
ty charged shall appear and answer to a cer- 
tain charge that may be preferred against him 
at a named term of the court, and to do and 
receive what shall be enjoined by said court 
upon him, and not depart from the said court 
without leave, may be extended to any subse- 
quent term of said court by a continuance of 
said cause to such term. 

(a) The party charged failing to' appear at 
such subsequent term, such recognizance may 
be duly forfeited and enforced against the 
sureties thereon. 

[Ed. Note.— For other cases, see Bail, C^t 
Dig. §g 50, 55, 99-108; Dec. Dig. g 75.*] 

Error from Greer County (^urt; Jarret 
Todd, Judge. 

Action by the State, on the relation of H. 
D. Henry, county attorney, against T. H. 
Knight and others. Judgment for relator, 
and defendants bring error. Affirmed. 

B. F. Van Dyke, of Granite, for plaintKCs 
in error. H. D. Henry, County Atty., of 
Mangum, tor defendant in error. 



WILLIAMS, J. On September «, 1910, the 
defendant in error sued the plaintiffs In er- 
ror, T. H. Knight, T. W. Baker, and M. D. 
Suitor, on a certain bail recognizance In 
favor of the state of Oklahoma. 

Section 7112, Comp. Laws of Oklahoma, 
1909 (section 5941, Stats, of Oklahoma 1S90), 
is as follows: "If, without sufficient excuse, 
the defendant neglects to appear according 
to the terms or conditions of the recogni- 
zance, bond or undertaking, either for hear- 
ing, arraignment, trial or Judgment, or upon 
any other occasion when his presence in court 
or before the magistrate may be lawfully re- 
quired, or to surrender blmseU in execution 
of the Judgment, the court must direct the 
fact to be entered upon Its minutes, and the 
recognizance, bond or undertaking of bail, or 
the money deposited instead of ball, as the 
case may be, is and shall be thereupon de- 
clared forfeited. • • *" 

The language ot the recognizance is that 
the principal "shall personally be and ap- 
pear before the • • • county court 

• • • at present term, held at Mangum, 

• • ♦ to answer a charge ot transporting 
Intoxicating liquors • ♦ • and to do and 
receive what shall be enjoined by said court 
upon him, and shall not depart the said court 
without leave." This recognizance, executed 
pursuant to said provision of the statute, 
was a "continuing bond." 

In Glasgow et al. v. State, 41 Kan. 333, 21 
Pac. 253, paragraph 2 of the syllabus Is as 
follows: "Section 53, c. 82, Comp. Laws 1885, 
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authorizes an examining' magistrate to re- 
quire a defendant in a criminal action to 
enter into a recognizance for his appearance 
at the court where such defendant Is to 
be tried; and, when the defendant gives one, 
conditioned to appear at such court to an- 
swer the charge against him, and not depart 
therefrom without leave. It ia valid, and 
within the provisions of said Bection." In 
the opinion it Is said: "The contention of the 
defendants is that the statute only authoriz- 
ed the examining magistrate to take ball 
for the appearance of the defendant, and be- 
cause the bond provides, not only for the 
appearance, but that he Is to answer the 
charge made against him, and not to depart 
from the court without leave, it Is more on- 
erous than the provisions of the statute, and 
for that reason is a nullity, and cannot sup- 
port the judgment based upon It They also 
claim that the conditions of such a bond as 
would Iiave been authorized by statute were 
fully complied with by the defendant Mc- 
Gulre; that he did appear at the term of the 
court, and therefore bis sureties on the bond 
were released from all liability. We thlnl: 
when a party is required to appear at the 
district court, after a preliminary examina- 
tion has been had or waived, that the use 
of ttae word 'appear' implies that he is to 
appear for the purposes of a trial of the 
charges made against him. • • ••» 

In Ellison v. State, 8 Ala. 278, it Is said: 
"When the recognizance is inspected, we 
find that the recognizors bound themselves 
that David A. Armstrong should make his 
personal appearance at the fall term of the 
circuit court of Dallas, for the year 1843, to 
answer to a charge of the state, for an as- 
sault and battery, upon one David Arm- 
strong, and, further, to do what should be 
required by that court. • • • At that 
term of the court, an Indictment for that 
offense was returned by the grand jury, but 
no proceedings on the recognizance, or against 
the recognizors, was had until the spring 
term, 1844, when the principal being called 
and not appearing, a Judgment nisi was ren- 
dered against each of the parties to the re- 
cognizance for the sum of |500. It Is now 
insisted that the recognizors, not having been 
called to produce their principal at the fall 
term, 1843, were virtually discharged from 
all liability to do so at a subseciuent term. 
It is said by Hawkins that: 'If persons be 
bound by recognizance for the appearance of 
one in the King's Bench, on the first day of 
the term, and that he stiaU not depart till be 
shall be discharged by the court, and after- 
wards a nolle prosequi, as to the particular 
charge upon motion is entered, and another 
is exhibited on which the defendant is con- 
victed and refuses to appear in court after 
personal notice, the recognizance is forfeited; 
for, being express that the party shall not 
depart till he be discharged by the court, it 



cannot be satisfied unless he Is forthcoming 
and ready to answer to any other informa- 
tion exhibited, while he continues not dis- 
charged, as much so as to that which he was 
particularly bound to answer to.' 2 Hawk, 
173. Our practice, in misdemeanor cases, 
is supposed to differ from that pursued in 
England, inasmuch as the trial is always 
had when the defendant is present, and he 
is considered in strict custody as soon as 
placed ou trial ; but, even with this difference 
in practice, the quotation from Hawkins is 
conclusive to show that the recognizors are 
bound to produce their principal to answer 
the charge, and that they are not released 
by the omission to call out the recognizance 
at the term at which the indictment is found. 
No injury can ever arise to the recognizors, 
as they are entitled at any time to surrender 
their principal In discharge of the recogni- 
zance. Olay's Dig. 460, par. 34. Whether 
the recognizance would continue in force, 
without some special order, when no indict- 
ment was returned at the proper term is a 
question not involved to this case. • • • •• 

Our statute also provides that a party ad- 
mitted to ball may be arrested by his bailors 
at any time before they are Anally discharg- 
ed, at any place within the state, or, by a 
written authority indorsed on a certified 
copy of the recognizance, bond, or under- 
taking, may empower any officer or person of 
suitable age and discretion to do so, and he 
may be surreudered and delivered to the 
proper sheriff or other officer, before any 
court, Judge, or magistrate having the prop- 
er Jurisdiction in the case, and at the re- 
quest of such ball the court. Judge, or mag- 
istrate shall recommit the party so arrested 
to the custody of the sheriff or other officer, 
and indorse on the recognizance, bond, or 
undertaking, or certified copy thereof, after 
notice to the district (county) attorney, and, 
if no cause to the contrary appear, the dis- 
cuarge and exoneration of such bail; and 
the party so committed shall therefrom be 
held tn custody until discharged by due 
course of law. Section 7111 of Compiled 
Laws of Oklahoma, 1900. 

The following authorities support the rule 
announced in the Alabama case: Gentry v. 
SUte, 22 Ark. 544; Moore v. State, 28 Ark. 
480; Price et al. v. State, 42 Ark. 178; Hort- 
sell T. State, 45 Ark. 59; Norfolk et aL ▼. 
People, 43 HI. 9 ; Stokes et al. v. People, 63 
111. 489; GaUagher et al. v. People, 88 111. 
335; Bubush t. State, 112 Ind. 107, 13 N. E. 
877; State v. Brown et al., 16 Iowa, 314; 
State V. Ryan et al., 23 Iowa, 406 ; Common- 
wealth V. Branch, 64 Ky. (1 Bush) 59 ; Barn- 
ey, etc., V. Commonwealth, 83 Ky. 534 ; Id., 7 
Ky. Law Rep. 704; State v. Plazencia, 6 Bob. 
(La.) 417; People t. Hanaw, 106 Mich. 421, 
64 N. W. 328. 

The Judgment of the lower court Is af- 
firmed. All the Justices concur. 
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KEPLBY et al. v. DINGMAN et aL 

(Supreme Court of Oklahoma. Jan. 7, 1913. 

Behearing Denied Feb. 11, 1913.) 

(Bynahvs ly the Court.) 

1. CONTINTJANCE (| 16*)— GROUNDS. 

On objection b«ing made to the introduc- 
tion of depositions because they had not been 
on file one clear day before the trial, it is not 
error for the court, upon its own motion, to 
continue the cause until the following day. 

[Ed. Note. — For other cases, see Continu- 
ance, Cent. Dig. S§ 38, 39; Dec. Dig. f 16.»] 

2. Appeal and Ebbob ({ 1046*)— Hakmlebs 
Ebbob— Bemabks of Court. 

On such ruling being made, the court re- 
marked, "You are not going to get that ad- 
vantage; I can tell you that." While this re- 
mark was improper, the cause will not be re- 
versed on that account, unless we can see that 
it resulted in material prejudice to the plain- 
tiff. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. §{ 4128-^34; Dec. Dig. § 

Comiulssioners' Opinion, Division No. 1. 
Error from District Court, Creek County; 
W. L. Barnum, Judge; 

Action by James K. Kepley and Nora Kep- 
ley against B. B. iDingman and others. 
Judgment for defendants, and plaintiffs bring 
error. Affirmed. 

McDougal, Lattimore & Lytic, of Sapulpa, 
for plaintiffs in error. Mann & Jackson, of 
Sapulpa, for defendants in error. 

AMES, C. The plaintiffs and the defend- 
ants both claimed the land In controversy, 
through Dora Grayson, a Creek Indian. The 
defendants' title originated In a deed execut- 
ed in February, 1906, while the plaintiffs* 
title originated in a deed executed In De- 
cember, 1907, and the issue involved and 
tried was whether or not the common :gran- 
tor was an Infant or adult at the time of 
the execution of the first deed. The issue 
of fact was submitted to the Jury under in- 
structions to which no complaint is made. 

[1,2] The principal argument of the plain- 
tiff arose out of the ruling of the court upon 
the admission of certain depositions taken 
by the defendant These depositions were 
filed in the cause on May 2d. The trial 
commenced on May 3d. When the deposi- 
tions were offered by the defendant, the 
plaintiff objected, on the ground that they 
had not been on file one clear day, as re- 
Qulred by the statute. Comp. Laws 1909, § 
5881. Upon this objection being made the 
court, of its own motion, continued the cause 
until the following day, remarking, "You 
are not going to get that advantage, I can 
tell you that." On the next day the trial 
was resumed and the depositions were ad- 
mitted; the plaintiff again objecting to their 
admission. We do not think there was re- 
versible error in these proceedings. To so 
hold would substitute form for substance. 
The remark of the court should not have 



been made^ but we cannot say that It re- 
sulted in material prejudice to the plaintiff. 
The Judgment of the trial court should 
be affirmed. 

PEB CUBIAM. Adopted in whole. 



SANDEBS et al. v. HABT. 
(Supreme Court of Oklahoma. Dec. 3, 1912.) 

(Syllabiu hy the Court.) 

Appeal and Ebeob (H 336, 338*)— Pasties- 
Dismissal. 

All necessary parties to a proceeding in 
error must be brought into the appellate pro- 
ceeding by summons in error or general ap- 
pearance within the time allowed by statute 
for commencing such proceeding. ' 

(a) When not so done, this court has not 
jurisdiction of said action. 

(b) After the expiration of the time for com- 
mencing such proceeding, a necessary party 
having been omitted, jurisdiction cannot be 
conferred by the voluntary entering of the ap- 
pearance of such necessary party. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. Sj 1808-1876, 18(9-1882, 
3057; Dec. Dig. |§ 336, 338.*] 

Error from Garvin County Court; W. B. 
M. Mitchell, Judge. 

Action by W. T. Hart against Joe Sanders 
and others. Judgment for plaintiff, and de- 
fendants bring error. Dismissed. 

Patchell & Henderson and Geo. L Jordan, 
all of Pauls Valley, for plaintiffs in error. 
Blanton & Andrews, of Pauls Valley, for de- 
fendant In error. 

WILLIAMS, J. The defendant In error, 
as plaintiff, sued the plaintiffs in error, Joe 
Sanders, Charley West, C. H. Blankenshlp, 
Will Ingram, and J. W. Weatherford, as 
defendants, in the county court of Garvin 
county. The cause was tried to a Jury, and 
a verdict rendered in favor of plaintiff 
against defendants on January 21, 1910. On 
January 24, 1910, a motion for a new trial 
was filed. The same was continued from 
time to time until July 1, 1910, when the 
same was overruled On January 31, 1911, 
this proceeding was commenced in this court 
by filing a petition in error, with case-made 
attached. In due time defendant In error 
moved that this proceeding be dismissed on 
the ground that the Judgment obtained was 
Joint against all of said defendants, and that 
said defendant J. W. Weatherford had not 
been made a party hereto, either as plaintiff 
or defendant In error. On December 5, 1911, 
counsel for plaintiff in error, In response to 
the motion to dismiss, stated: "That the 
omission of the name of J. W. Weatherford, 
as a party plaintiff in error, was an acci- 
dental oversight in counsel for plaintiffs in 
error in writing the petition in error, and 
unintentional omission; that said Weather- 
ford is a party in interest; that he signed 
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the Bopencdeas bond for thla appeal, and 
bereby enters his appearance as one of the 
plaintiffs in error in this cause, and agrees 
to be bound by the decision of the court 
herein." 

All necessary parties to a proceeding in er- 
ror must be brought into the appellate pro- 
ceedings, either by summons in error or gen- 
eral appearance, within the time allotred by 
statute for commencing such proceeding; 
and, when not so done, this court has not 
Jurisdiction of said actl*n. John t. PaulUn 
et al., 24 OU. 636, 104 Fac. 365; Haynes et 
al. T. Smith, 29 OfcL 703. 119 Pac. 246; Amer- 
ican National Bank y. Mergenthaler Lino- 
type Co., 31 Okl. 533, 122 Pac. 507. 

The appeal must be dismissed. AU the 
Justices concur. 



STATE ex rel. CORLEY v. PITCHFORD, 
District Judge. 

(Supreme Court of Oklahoma. April 15, 
1913.) 

Application by the State, on the relation 
of W. A. Corley, for writ of mandamus 
against John H. Pitchford, Judge of the 
District Court of Adair County. Writ de- 
nied. 

S. M. Rutherford, of Muskogee, W. IL. Cur- 
tis, of Salllsaw, W. P. Harris, of Stilwell, 
and Scothorn, Caldwell & McKlll, of Oklaho- 
ma City, for relator. W. W. Hastings, of 
Tahlequah, and P. Helton, of Stilwell, for re- 
spondent 

PER CURIAM. This case Is an original 
action in this court, brought by the state 
of Oklahoma, on the relation of W. A. Cor- 
ley against John H. Pitchford. The relator 
is the county Judge of Adair county, and the 
respondent is the Judge of the district court 
of the Judicial district within which such 
county is located. The petition for the writ 
avers the election, qualifleatlon, and en- 
trance upon the duties of bis othce of the 
relator, and avers that on the 18th day of 
March, 1913, the grand Jury for that term 
of court presented an accusation against 
blm, charging him with certain misconduct 
in office, during a term which ended Janu- 
ary 6, 1913 ; tbat on the presentation of the 
said accusation the said respondent, as Judge 
of the said district court, received It and 
ordered it filed, and set a hearing thereon 
for March 27, 1913 ; that on the 20th day of 
March, 1913, the relator filed with the clerk 
of the district court an application for a 
change of Judge on the ground of bias and 
prejudice; that, notwithstanding the said 
bias and prejudice, the said respondent re- 
fused, and still refuses, to certify to his dis- 
qualification ; and prayed that a writ of 
mandamas Issue demanding him to so certl- 



ty. On April 1, 1913, the said respondent 
filed his answer to the alternative writ is- 
sued In accordance with the prayer of the 
petition, on which day in open court a hear- 
ing was had upon the issues of fact present- 
ed. No oral testimony was taken, but by 
agreement a large number of atfidavits by 
both parties have been filed. 

The facts relied upon by the relator to es- 
tablish the bias and prejudice of the re- 
spondent appear to be In the main substan- 
tially as follows: That In December, 1912, 
he granted a mandamus compelling relator 
to disqualify in a certain case then pend- 
ing before him as Judge of the county court 
of the said county. That the respondent, as 
such Judge, at that time and at all times 
since then, has always consulted with W. W. 
Hastings, whose name has been entered of 
record as one of the prosecutors In this case. 
That the said W. W. Hastings Is an avowed 
enemy of affiant. That respondent knew be 
had been before the grand Jury which pre- 
sented the accusation above referred to. 
That In a hearing upon an original accusa- 
tion presented against affiant by the board 
of county commlssionerB of the said county, 
respondent granted several prayers requested 
by Vbe said W. W. Hastings and his associates, 
none of whom were ofliclals of the said coun- 
ty. Tliat he suspended relator from his 
office, and enjoined him from qualifying as 
county Judge elect for his term beginning 
January 6, 1913. That on the organization 
of the grand Jury which presented the accu- 
sation he set aside the r^ularly qualified 
county attorney and appointed R. Y. Nance 
to serve as special prosecutor. That Nance 
was a witness against relator, and with 
whom was associated the names of W. W. 
Hastings and C. F. Bliss as special prosecu- 
tors, all of whom have remarked In public 
that relator was who they were after. That 
on the return of the said accusation respond- 
ent, without notice to relator or his attor- 
neys, entered an order suspending him from 
ofilce pending final hearing of the said ac- 
cusation, denying himself or his attorneys 
two hours' time to consider the accusation. 
That respondent had stated in a certain 
barber shop, in substance, to wit: "Woe un- 
to the minor ottlcers, we have got them 
where we want them," or, "Don't sigh, lit- 
tle officers, don't sigh ; you'll get what's com- 
ing to you, by and by," in which he had ref- 
erence to this relator. And on another oc- 
casion he remarked, "I can't go back on W. 
W. Hastings and the Wylles, for they have 
put me where I -am." That in December, 
1912, during that term of the district court, 
respondent appointed three Jury commission- 
ers, two of whom were dlsqualifled to act 
because of cases pending, and the third was 
an enemy of relator, and hence was disquali- 
fied to act as such commissioner. That he 
is now and has been for some time aft«r 
the office occupied by relator, and tnat all 
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of these said mattera vrere 'known to said re- 
spondent at the time he appointed the com- 
missioners. There are some further aver- 
ments concerning the enmity of all of the 
parties above named and some others, and 
allegations of social friendship between the 
said respondent and the said attorneys, 
which we do not deem necessary to set out 
at length, as the foregoing sets forth sub- 
stantially the material facts upon which 
the relator relies to establish the bias and 
prejudice of the respondent. 

In his answer, after admitting the formal 
ftTwrnents, respondent denies that he has 
any bias or prejudice, or any personal ill 
feeling of any kind or character, against W. 
A. Corley or against the attorneys represent- 
ing him, or that he has made any statements 
of any kind or character Indicating that he 
had any such bias or prejudice, and denies 
that he cannot preside in the said case and 
give him a fair and impartial trial. He 
granted a writ of mandamus in December, 
1912, compelling relator to disqualify in a 
certain case then pending before him; but 
he denies that the said writ was granted 
because of the alleged bias and prejudice of 
the said relator, but that the said relator 
was a stockholder in the Southern Surety 
Company, which was surety upon the bond 
of the administrator in the said case, and 
hence was interested In the determination of 
the proceedings. Respondent denies that he 
has been In consultation with W. W. Hast- 
ings or with any other attorney with refer- 
ence to rulings or orders made. That the 
allegation concerning his social and person- 
al relations with attorneys representing said 
relator to show bias or prejudice is imma- 
terial. Respondent states that he was un- 
aware that R. T. Nance was a witness 
against the said W. A. Corley at any time. 
He admits that a petition was presented to 
him in chambers at Tahlequah, after no- 
tice, for the temporary suspension of the 
said W. A. Corley from the office of county 
Judge, and to enjoin him from assuming 
office upon a new term for which he had 
been elected, on January 4, 1913, and that 
he Issued an order temporarily suspending 
him; that said order was granted uiwn 
the petition of the duly elected, qualiUcd, and 
acting members of the board of county 
commissioners, which petition was filed as 
directed by a resolution of said board; that 
said resolution directed the county attorney 
to associate with him the firm of Arnold 
& Chase and Pete Helton t4y represent them 
'in said proceedings, and that the county 
attorney refused to obey the instructions 
and declined to prosecute the charges pre- 
ferred in said proceedings. Respondent ad- 
mits that he appointed R. T. Nance as spe- 
«dal attorney to wait upon the said grand 
Jury at the opening of the March, 1913, 
term of court in and for Adair county, and 
states that the conditions existing made It 



imperative to call a grand Jury; that com- 
plaint was general throughout the county 
that the full-blood heirs of deceased allot- 
tees were not being protected, and respond- 
ent was aware that the outgoing county at- 
torney, W. A. Scofleld, had declined to obey 
the instructions of the board of county com- 
missioners in the matter of presenting the 
charges above set out; that the present 
county attorney, W. A. Woodruff, had also 
declined to act in the matter ; that the said 
Woodruff had attempted to appoint W. A. 
8cofleld as his assistant, which said recom- 
mendation was not confirmed, but rejected 
by the board of county commissioners; that 
he was informed that the said W. A. Wood- 
ruff and the said W. A. Scofleld would per- 
haps be Investigated by said grand Jury, and 
in order to have an absolutely fair and 
impartial and thorough investigation con- 
ducted respondent appointed R. Y. Nance as 
special attorney to wait upon the said grand 
Jury. Respondent further states that no 
objection was raised to the appointment of 
R. I. Nance by either W. A. Woodruff, W. 
A. Scofleld, or the relator, W. A. Corley, on 
the ground that he was connected with 
said matters or would be a material wit- 
ness; that the grand Jury appeared In open 
court and asked for special instructions with 
reference to the duties of the said R. Y. 
Nance, stating that W. A. Woodruff had 
appeared before the grand Jury and pro- 
tested against the said Nance acting in the 
capacity of special attorney before said 
grand Jury, whereupon the court specially 
Instructed the grand Jury that the said R. T. 
Nance was to appear before them in all 
matters and things wherein the county of- 
flclals of Adair county and their associates 
were to be investigated, and that the said 
W. A. Woodruff would appear in all other 
matters. Respondent states, further, that he 
is Informed the said R. Y. Nance conducted 
said investigation honestly and without prej- 
udice toward the said W. A. Corley or any 
one else; that after presentment was re- 
turned the said W. A. Woodruff admitted 
his disqualification to act In the prosecu- 
tion of said case, and respondent appointed 
R, Y. Nance to act as special attorney to 
prosecute said case, at whose request re- 
spondent ordered the appearance of said C. 
P. Bliss and W. W. Hastings to be entered 
of record. 

Concerning the alleged remarks In the 
barber shop, respondent states the facts to 
be that some parties were In the barber 
shop with him discussing newspaper ac- 
counts of the Investigations by the state 
Legislature, and no mention was made of 
the said relator, or of any local officer, or 
of the grand Jury then In session, when re- 
spondent in that connection, and referring 
only to the investigations by the Legislature, 
quoted from a Western Oklahoma newspa- 
per: "Oh ! you little officers, don't you cry ; 
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you will be Investlfrated by uid by." In sap- 
port of this statement Is filed an affidavit 
of the proprietor of the barber shop. Re- 
spondent denies, further, that he ever stat- 
ed at any place on any occasion, "I can't 
go back on W. W. Hastings and the Wylles, 
for they have put me where I am," and that 
he has counseled or advised with the said W. 
W. Hastings or those associated with him In 
the prosecution of the said relator, and 
denies that he has ever by word or act In- 
dicated in any way any bias or prejudice 
against the said relator, or that he had any 
deelre to deny him his constitutional rights. 

In reference to the allegation relative to 
the appointment of the Jury commissioners 
at the December, 1912, term of the district 
court of Adair county, respondent states 
that he was not Informed that one of the 
commissioners was an enemy of the said 
W. A. Corley, and that at the time the said 
commissioner was sworn and Instructed no 
protest was entered against the appoint- 
ment of either of them; that neither of the 
commissioners had a case pending in the 
courts of Adair county; that he had no 
knowledge tliat Frank Howard, Sr., one of 
the jury commissioners appointed by re- 
spondent, was an applicant for the appoint- 
ment to the office of county judge In the 
event said W. A. Corley was removed from 
office, and respondent denies that said com- 
mission was appointed for the purpose of 
placing names in the Jury box who had any 
bias or prejudice or were unfriendly to said 
W. A. Oorley or any other person; that the 
men composing the present grand Jury are 
men of highest integrity, and are discharging 
their duties faithfully, fairly, and Impar- 
tially. 

Accompanying as a part of the case of 
both relator and respondent are their own 
and a large number of affidavits purporting 
to corroborate the same. All of the evi- 
dence contained in the affidavits for the re- 
lator is specifically denied by the affidavit 
of the respondent and by the affidavits of 
other parties who. It is asserted, were ac- 
quainted with the facts. If we assume that 
the averments of fact set forth In relator's 
petition, Independent of the conclusions 
which are drawn therefrom, are, standing 
alone, sufficient to authorize the Issuance 
of the peremptory writ, still we must hold 
that on the showing made by relator, upon 
whom Is cast the burden to establish his 
case by a preponderance of the evidence, he 
has not discharged this burden. The pre- 
ponderance of the evidence Is against him, 
and, while we entertain no doubt that re- 
lator believes and is confident that the 
court, grand Jurors, and other officers who 
are proceeding against him, both civilly and 
criminally, are prejudiced against him, in 
view of the evidence offered by Judge Pitch- 
ford, we must find that relator has failed 
to establish his averments of bias and prej- 



udice, and the writ prayed for to denied, 
the alternative writ Quashed, and the pro- 
ceeding dismissed. 



(S OU. Or. TU) 

BASHAM T. STATES. 

(Criminal Court of Appeals of Oklahoma. 
April 6, 1913.) 

Appeal from District Court, Oklahoma 
County; Geo. W. Clark, Judge. 

T. J. Basham was convicted of obtaining 
property under false pretenses, and appeals. 
Dismissed. 

J. Q. A. Harrod, of Oklahoma City, fOr 
plaintiff in error. Chas. West, Atty. Gen., 
Smith C. Matson, Asst Atty. Gen., and Claud 
Davenport, for the State. 

PER CURIAM. Plalntlfr in error was 
convicted in the district court of Oklahoma 
county on an information whidi charged the 
crime of obtaining property under false pre- 
tenses from one A. M. Debolt, in said coun- 
ty, on or about September 1, 1911, and was 
in accordance with the verdict of the Jury 
sentenced to pay a fine of $1,820, and in de- 
fault of the payment of said fine to be con- 
fined in the county Jail until the same la 
satisfied as by law provided. From this 
judgment an appeal was attempted to be 
taken by case-made. 

January 13, 1913, the Attorney General 
filed a motion to dismiss the appeal for the 
following reasons: "Because the record 
discloses that this to an attempted appeal, 
by case-made alone, from a judgment of 
conviction for a felony rendered in the dis- 
trict court of Oklahoma county on the 6th 
day of July, 1912, at which time the court 
granted 30 days to plaintUf to prepare and 
serve case-made on the county attorney. 
Thereafter, to wit, on the 3d day of August, 
1912, the trial court granted 30 days addi- 
tional to the time theretofore granted In 
which to prepare and serve said case-made. 
Thereafter, to wit, on September 3, 1012, 
the court granted 30 days additional to the 
time theretofore granted in which to prepare 
and serve said case-made, making a total 
oif 90 days from the 5th day of July, 1912, In 
which to prepare and serve said case; said 
90 days expiring on and with the 3d day of 
October, 1912. .Thereafter, to wit on the 
4th day of October, 1912, the trial court at- 
tempted to make another and additional or- 
der extending time to prepare and serve 
such case, as also attempted orders of Oc- 
tober 31, 1912, and November 30, 1912; but 
such orders were wholly void, because the 
jurisdiction of the court to make any order 
extending time to serve case after the order 
of September 3, 1912, expired on and with 
October 3, 1912. Said case-made was not 
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served upon the county attorney until the 
17th day of December. 1912." 

From an examination of the record we 
find that it does not contain a certificate of 
the clerk of the district court, certifying to 
the record proper. Upon a bearing this day 
had on the motion of the Attorney General 
to require (tooi and suflicient appeal bond, 
the court finds that no sufficient bond has 
been given in said cause, and further finds 
that said case-made was not served within 
the time properly allowed by the court, and 
that the motion to dismiss should be sus- 
tained. 

The purported appeal is therefore dis- 
missed, and the cause remanded to the dis- 
trict court of Oklahoma county, with direc- 
tion to enforce its Judgment and sentence 
therein. 



BANK OF AMES r. LBJHH et al. 
(Supreme Court of Oklahoma. Feb. 11, 1013.) 

(SylUthui 6» the Court.) 

1. CnATTEL KiORTOAGES d 60*) — EXBCXTTlOlf 

— ^Attestation. 

Under section 308.3, Wilson's Rev. & Ann. 
St. 1903. in force prior to the taking effect of 
section 4427, Comp. Ijiws 1!X)9, it was required 
that a mortgage of personal property must t>e 
ffigned by tlie mortgagor in the presence of two 
persons, wbo must sign the same as witnesses 
thereto; and no further proof of acknowledg- 
ment was required to admit it to be filed. 

[Ed. Note.— For other cases, see Chattel 
Mortgages, Cent. Dig. i 115; Dec. Dig. f W*] 

2. Chattbl Mortoaoes (| 80*)— Attestation 
— ^Interest of Witnesses. 

The statute in such cases made do express 
limitation or prohibition as to any class of per- 
sons who could act as witnesses. It was silent 
as to the interest of the witnesses, and, when 
signed in the manner prescribed, was entitled 
to l>e admitted to and filed in the office of the 
register of deeds. Farmers' State Bank v. 
Spencer, 12 Okl. 897, 73 Pac. 297. 

[Ed. Note.— For other cases, see Chattel 
Mortgages, Cent Dig. { 115; Dec. Dig. { (K).*J 

Commissioners' Opinion, Division No. 1. 
Error from District Court, Major County; 
M. C. Garber, Judge. 

Creditor's bill by the Bank of Ames 
against Henry Lehr and others. Judgment 
for defendants, and plaintiff brings error. 
Affirmed. 

Rush A Steen, of Enid, for plaintiff in 
error. W. O. Woolman, ot Watonga, for de- 
fendants in error. 



SHARP, C. It Is Insisted by plaintiff In 
error that the chattel mortgages executed 
by Henry Lelur to the Citizens' State Bank of 
Okeene, dated, respectively, January 11, 1908, 
and May 2, 1908, are void as to the plaintiff 
in error, who was a judgment creditor of the 
mortgagor at the time of the execution of 



said mortgages, tiecause of the ta.ct that ono 
or both of the subscribing witnesses to said 
mortgages were officers and stockholders of 
the mortgagee bank; hence were interested 
parties and disqualified in law as witnesses. 
It is agreed in the stipulations that T. H. 
Grennell, one of the subscribing witnesses 
to each of the mortgages In question, was 
both an officer and stockholder of the Citi- 
zens' State Bank at the time said mortgages 
were executed. Said mortgages each had 
two subscribing witnesses; the first, in ad- 
dition to the name of T. H. Grennell, was 
signed and executed tn the presence of O. O. 
Graalman. The testimony as to the Interest 
of tftese witnesses Is not clear; but, In view 
of our conclusions, it is not material. 

[1] It will be observed that both mortgages 
were executed prior to the taking effect of 
the act of May 22, 1908 (Sess. Law 1907-<», 
p. 560; COmp. Iaws 1909, | 4427), which 
expressly provides that a chattel mortgage 
may be either attested by acknowledgment 
before any person authorized to take ac- 
knowledgments of deeds, or It may be sign- 
ed and validated by the signature of two 
persons not interested therein; and tha« 
mortgages so executed shall be admitted to 
record. The law in force at the time that 
the mortgagee attacked were executed was 
section 3583, Wilson's Rev. ft Ann. St 1908, 
which reeds: "A mortgage of personal prop- 
erty must be signed by the mortgagor in the 
presence of two persons, who must sign the 
same as witnesses thereto, and no further 
proof or acknowledgment is required to ad- 
mit it to be filed." 

[2] In Watts T.Plret Nat. Bank, 8 Okl. ©45, 
58 Pac. 782, this provision of the statute was 
construed by the territorial Supreme Court, 
x^here it was said: "The statute makes no 
express limitation or prohibition as to any 
class or kind of persons who shall act as 
witnesses. It is silent as to the Interest or 
lack of interest of the witnesses; and the 
only requisite expressly required is that it 
shall be signed by two persons as witnesses, 
and, when this is done, It shall be admitted 
to filing in the office of the register of 
deeds." 

The question was next before this court in 
Banners' State Bank et al. t. Spencer, 12 
Okl. 597, 73 Pac. 297. There It was shown 
that one Helton was a stockholder In the 
Farmers' State Bank, the holder of the chat> 
tel mortgage, and, being such stockholder, 
was a party In Interest; and It was claimed 
that his Interest as a stockholder disquali- 
fied him from acting in the capacity of a wl1> 
ness to the mortgage. The former decision 
of the court in Watts v. First Nat Bank, 
supra, was adhered to; the court observing: 
"Now this seems to be the only requirement 
[referring to the statute] and the only lim- 
itation placed upon the subject by the Leg- 
islature ; and it does not seem to us that the 
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court sbonid add tb, detract from, or require 
other or different qualifications, on the part 
of such witnesses, than such as the Legisla- 
ture in Its wisdom has seen fit to prescribe." 
The action of the trial court Jn excluding 
the mortgage from evidence, for the sole rea- 
son that It was witnessed by a stockholder 
of the bank, was held to constitute reversi- 
ble error. In Kee T. E3wlng et al., IT OkL 
410, 87 Paa 297, the court had under con- 
fdderatlon a kindred statute. Section 888, 
Wilson's Rev. & Ann. St 1903 (section 1195, 
Comp. Laws 1909). There two of the mort- 
gages were acknowledged before a notary 
public, who was at the time the cashier of 
tbe bank. After referring to the case of 
Watts v. E*lr8t Nat Bank, supra, it was held 
tbat, there being nothing upon the face of 
tbe Instrument which disclosed any Interest 
tberein by any third person, the mortgage 
wa« entitled to record in tbe otBce of tbe reg- 
ister of deeds, notwithstanding the fact tbat 
tbe mortgagee was president and the notary 
public taldng the acknowledgment the cash- 
ier of and a stockholder In the bank at tbe 
time; and that said mortgage, being record- 
ed, operated as notice. In Ardmore Nat 
Bank V. Brlggs Machinery & Supply Co. et 
al., 20 Okl. 427, 91 Pac. 633, 23 L. R. A. 
(N. S.) 1074, 129 Am. St Rep. 747, 16 Ann. 
Oas. 133, the case was one arising in the 
iioatbem district of tbe Indian Territory. 
It was there held by tbls court tbat the ac- 
knowledgment of a deed of trust, executed 
by a corporation grantor to secure the pay- 
ment of certain promissory notes, was a min- 
isterial act; tbat where such an Instrument 
was acknowledged by a notary public, who 
was at tbe time a director and treasurer of 
tbe grantor corporation, and also indebted 
for unpaid subscriptions to its stock, which 
fact was known to the gtantor, but there 
was nothing on the face of the InBtrnmeut or 
acknowledgment indicating such relationship, 
tbe deed of trust was entitled to registra- 
tion, and tbe cegistry thereof was notice to 
subsequent purchasers, Incumbrancers, and 
lienors. 

The rule announced and followed by tbe 
territorial Supreme Court does not commend 
itself to tbe writer of this opinion, and, we 
believe. Is contrary to the weight of author- 
ity; but, having been followed by that court 
for more than 18 years, we hesitate to an- 
nounce a contrary rule, particularly in view 
of the fact that tbe objection has been met 
by the Legislature, and tbe mischiefs and 
abuses to which continued recognition of the 
rule might lead were, by the act of May 22, 
1908, supra, fully obviated. 

The other errors assigned, not being ar- 
gued, are deemed to have been waived. The 
Judgment of the trial court should therefore 
be affirmed. 

PEIR CURIAM. Adopted la whole. 



YOUNG et al. r. CHAPMAN. 
(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Syllahiu iy the Court.) 

1. Ejectment (§ 15*)— Title to Maiwtair— 
Defenses— Unexpired Lease. 

In an action in ejectment, plaintiff mast 
recover on tbe strength of bia own title, and 
not on the weakness of bis adversary's, and 
where botii parties claim title from a common 
Bourcc, all things else being equal, the first con- 
veyance, although only a lease, if valid and 
unexpired, will entitle defendant to a judgment 
as against plaintiff, who claims under a deed. 
See the opinion for the facts. 

[Ed. Note. — For other cases, see Ejectment 
Cent Dig. {( 59-82 ; Dec. Dig. g 15.*] 

2. States (| 9*)— Tebbitobt— Leases— Valid- 
ity— Ukgisxbation. 

Instruments executed in the Indian Terri- 
tory prior to statehood, which were valid, un- 
der the laws in force in that jurisdiction, with- 
out registration, are valid, after statehood, not- 
withstanding noncompliance witli registration 
laws extended over and put in force in the 
state by the Enabling Act and the Schedule to 
the Constitution. Armstrong, Byrd & Co. v. 
Phillips, 28 Okl. 808, 115 Pac. 870. 

[Eld. Note.— For other cases, see States, Cent. 
Dig. § 4; Dec. Dig. % 9.*] 

3. Vendor and Pubchasee (§ 2.32*)— Sals bt 
Landlobd — Notice to Purchaser. 

Under the laws in force in the Indian Ter- 
ritory prior to statehood, where a tenant is in 
the actual, open, and exclusive possession of 
real estate at the time it is sold by his land- 
lord, the purchaser is chargeable with notice of 
all the legal or equitable rights of the tenant 
therein. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent. Dig. ${ 540-545, 548-5tJ2; 
Dec. Dig. ( 232.*] 

Commissioners' Opinion, Division No. 1. 
Error from District Court, Hughes County; 
John Caruthers, Judge. 

Action by James A. Chapman against L. C. 
Young and John Adams. Judgment foe 
plaintiff, and defendants bring error. Re- 
versed. 

Lewis C. Lawson, of Holdenville, for plain- 
tiffs In error. Mann, Rogers & Harris, of 
Holdenville, fbr defendant In error. 

ROBERTSON, C. This action in eject- 
ment was commenced In the district court of 
Hughes county on December 20, 1909. Trial 
was bad to a Jury on November 22, 1910, 
resulting in a verdict by direction of tbe 
court. In favor of plaintiff and against de- 
fendants, for the possession of the land in 
controversy and for damages. Motion for 
new trial being duly presented and overrul- 
ed, defendants appeal, and assign many al- 
leged errors of the trial court any one of 
which, as they contend, would be sufflcient to 
authorize a reversal of tbe Judgment entered 
In tbe lower court 

The first question to challenge our atten- 
tion Is the Instruction of the court to the ef- 
fect that defendant In error, Chapman, had 
the legal title to the land in controversy, and 
therefore was entitled to recover. Tbe facts 
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relative to this subject are as follows: the 
laad sought to be recovered Is part of an al- 
lotment, set apart from the general domain 
of the Creek Nation, to the heirs of Ida 
McCosar, a fall-blood Creek Indian, who died 
on or about the 16th day of July, 1900, leav- 
ing surviving her her father, Bunnle Mc- 
Cosar, Elliott McCosar, a brother, and Kate 
Qooden, n6e McCosar, a sister, all full-blood 
Creek Indians. Bunnle McCosar, the father, 
was the guardian of Kate and Elliott; the 
mother having died before Ida. 

On August 25, 1905, Bunnle McCosar, the 
father and guardian, leased the land in ques- 
tion for a period of five years, to J. J. Arm- 
strong, who, for a valuable consideration, 
sold and transferred the same to plaintiff In 
error L. C. Toung, who sublet the same to 
John Adams, the other plaintiff In error, and 
who held and occupied said land at the time 
this action was instituted. It appears that 
on July 10, 1907, Bunnle McCosar and wife 
attempted to convey said lands to the 
Hughes County Land Company; that on 
S^tember 25, 1907, they also attempted to 
convey the same to the Sherman Land Com- 
pany ; that on September 26, 1907, Kate Oood- 
en attempted to convey the same to the Sher- 
man Land Company; that on December 17, 
1909, the said Sherman Land Company at- 
tempted to convey the same to Chapman, the 
defendant In error ; that on October 5, 1909, 
Bunnle McCosar and wife, Kate Gooden and 
bnsband, and Elliott McCosar, Joined in an- 
other deed to Chapman, which last-named 
deed was approved by the county court of 
Hughes county on the same date 

[1] Counsel for plaintiff in error, in an 
elaborate brief, insists that we pass upon the 
question of the title to the land In contro- 
versy. This Is wholly unnecessary except In 
so far as the decision of this case is con- 
cerned. The record before us does not con- 
tain sufficient necessary facts to warrant this 
court in attempting to pass upon the whole 
title, and .the character of the estate claimed 
by plaintiffs In error is not such as will 
permit them to Insist upon such determina- 
tion. There can be- no dispute, however,- but 
that Bunnle McCosar and his two children, 
Elliott McCosar and Kate Gooden, nSe Mc- 
Cosar, were the owners of the land in con- 
troversy under the facts of this case, at the 
time they executed the lease to Armstrong, 
and whether they took by Inheritance or pur- 
chase, or whether the land constituted an an- 
cestral estate, or whether It was a new ac- 
quisition, need not, of necessity, concern us 
at this time. Under the doctrine first an- 
nounced In this court in Hancock v. Mutual 
Trust Co., 24 OkL 391, 103 Pac. 666, and 
Hoteyabl et al. v. Vaughn et al., 82 Okl. S07, 
124 Pac. 63, and later by the Supreme Court 
of the United States in Mullen et al. v. 
United States, 224 U. S. 448, 32 Sup. Ct. 494, 
66 L. Ed. &34, the fee to the land in ques- 
tion, at the death of Ida McCosar, passed di- 



rectly to, and rested in, ber beln, and the 
same became Immediately alienable; the Act 
of Congress of April 21, 1904, c. 1402, 33 
Stat L. p. 204, having removed all restric- 
tions thereon. Godfrey v. Iowa Land te 
Trust Co., 21 Okl. 293, 96 Pac. 792 ; Goat v. 
U. S., 224 U. S. 458, 82 Sup. Ct 644, 56 L. 
Ed. 841; Hentle et al. v. McCoy et al., 12S 
Pac. 244; also, Parkinson v. Skelton, 128 
Pac. 130. The heirs of Ida McCosar took 
the land described under and by virtue of 
section 28 of the Original Creek Agreement 
(Act March 1, 1901, c. 676, 31 Stat L. 863) 
free from restrictions. Therefore, if the 
heirs of Ida McOosar took said land free 
from restrictions, and with full power to 
alienate, it necessarily follows that the lease 
to J. J. Armstrong, executed August 25, 1906, 
was vaUd (Groom v. Wright 30 Okl. 652, 121 
Pac. 215), and this lease having been execut- 
ed long prior to the deed, under which de- 
fendant in error claims, vested in plaintiffs 
in error, so far as the right of possession is 
concerned, a title superior to that of defend- 
ant In error. In other words, defendant in 
error, claiming title to said land through a 
deed executed subsequent to the lease, took 
the same subject to the rights of plaintiffs In 
error, who were rightfully in possession of 
the premises at the time of the conuuence- 
ment of this action. In an action in eject- 
ment begun in the Indian Territory, prior 
to statehood, plaintiff must recover on the 
strength of his own title, and not on the 
weakness of his adversary's, and where both 
parties claim title and right of possession 
from a common source, all things else being 
equal, the first conveyance, though but a 
lease, if valid and unexpired, will entitle de- 
fendant to a Judgment as against plaintiff, 
who claima under a deed. It Is contended, 
however. In this connection, that the execu- 
tion of the lease not having been proved, the 
Judgment should not be reversed, having 
been entered for the right party. This con- 
tention cannot be sustained. The converse is 
true. 

[2] It is also further urged that the lease 
was void for that it had never been record- 
ed. Such a lease as the one under consider- 
ation, having been executed In the Indian 
Territory prior to statehood, was valid, and 
its validity was In no wise impaired by the 
advent of statehood, and the extension of 
the Oklahoma recording laws. In Arm- 
strong, Byrd & Co. v. Phillips, 28 OkL 808. 
116 Pac. 870, it is said in the syllabus: "In- 
struments executed In the Indian Territory 
prior to statehood which were valid, under 
the laws in force In that Jurisdiction, with- 
out registration, are valid after statehood, 
notwithstanding noncompliance with the reg- 
istration laws extended over and put in force 
in the state by the Enabling Act and the 
Schedule to the Constitution." This author- 
ity sustains fully the validity of the lease as 
to the objection urged against it 
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[3] It Is next Inaisted. by detendant in er- 
ror that even though th« validity of the 
lease be sustained, though not recorded. 
Chapman, the purchaser of the title, had no 
actual notice of plaintiffs In error's adverse 
claims or of their possession of the premises. 
In Whltham ▼. Lehmer, 22 Okl. 627, 98 Pac. 
351, It Is held that where a tenant la in the 
actual, cipeD, and exclusive possession of real 
estate at the time It Is sold by bis landlord, 
the purchaser is chargeable with notice of 
all the legal or equitable rights of the tenant 
therein. See, also, Simmons Greek Coal Co. 
▼. Doran, 142 U. S. 417, 12 Sup. Ct. 2n9, Xi 
Ia. £d. 1063; Wade on Notice, { 275; Dev- 
lin on Deeds, ( 770; Jones on landlord & 
Tffliant, { 427; Jowers v. Phelps, Adm'r, 33 
Ark. 465; Frledlander v. Ryder e't al., 30 
Neb. 783, 47 N. W. 88, 9 L. R. A. 700. Thus, 
even though the deeds from McCosar and 
children to Chapman were valid and con- 
veyed good title, yet the lease being also 
valid, and of prior date, Chapman would 
take the land subject to the tenant's legal 
and equitable rights, and Inasmuch as the 
plaintiff in ejectment must recover on the 
strength of his own title, and not on the 
weakness of his adversary's, this in itself 
would require the reversal of the Judgment 
herein. It might be well In pasdng to say 
that there Is ample evidence In the record to 
warrant a Jury In finding that Chapman had 
actual notice of the possession of the prem- 
ises by plaintiffs in error. 

It Is therefore unnecessary to pass on the 
other questions raised by plaintiff in error. 
For the various reasons hereinabove no- 
ticed, it necessarily follows that the judg- 
ntent of the district court of Hughes county 
should be reversed. 

PER CURIAM. Adopted In whole. 



GAULT LUMBER CO. v. ATCHISON, T. 

k a. p. RX. CO. 

(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(SvUabut by the Court.) 

1. Carriebs (I 100*)— Interstate Shipments 
—Last Connectinq Caerieb— DEHunBAOE. 

The last connecting carrier of an interstate 
shipment has authority to apply the proper in- 
terstate tariffs, and collect demurrage due, on 
foreign cars in its possession, which have been 
used in transporting interstate shipments. 

[BM. Note.— For other cases, gee Carriers, 
Cent Dig. Sf 427-433 ; Dec. Dig. { 100.*] 

2, CABBIEBS (f 100*)- INTEHBTATB SHIPMBNIS- 

Libit fob Dekxirbaox. , 

A carrier, engaged in transporting inter- 
state commerce, has a lien for demurrage 
charges on the shipment left in a car after the 
expiration of the free time allowed by the in- 
terstate tariffs under which the shipment was 
made. 

[B)d. Note. — For other cases, see Carriers, 
Cent Dig. H 427-433 ; Dec. IMg. § 100.*] 



8. Cabboebs <| 100*)— Dbvobbaob OaAxata 
, !—tiiEH— Waives, 

A carrier does not waive its lien for de- 
murrage charges on shipments left in cars aft- 
er the "free time" for unloading same has ex- 
pired, notwithstanding the carrier has "spot- 
ted" the car and has permitted the consignee 
to remove a portion of the shipment. Such a 
delivery on the part of the carrier is not an 
unconditional delivery, but is a qualified deliv- 
ery for the purpose of permitting the consignee 
to remove the shipment within the "free time" 
allowed ; if more time is used than allowed by 
the tariffs in force, the carrier may, to enforce 
its lien for demurrage, take possession of the 
car, notwithstanding a part of the cargo has 
been unloaded by toe consignee. 

[Ed. Note.— For other cases, see Carriers, 
Gent. Dig. §§ 427-433 ; Dec. Dig. § 100.*] 

(Additiojua Syttahu* iy Editorial Staff.) 

4. Cabbibbs (I 100*)— Intebstatb Shifkbnt 
— Demubbaoe— "Othkb Chaboes." 

Demurrage is one of the "other charges" 
authorized by section 2 of the Hepburn Act 
(Act June 28, 1006, c. 3591, 34 Stat 584 [U. 

5. Comp. St Supp. 1911, p. 1288]). 

[Ed. Note. — For other cases, see Carriers, 
Cent Dig. U 427-433 ; Dec. Dig. { 100.*] 

Commissioners' Opinion, Division No. 1. 
Error from Oklahoma County Oourt; Sam 
Hooker, Judge. 

Action by the Oault Lumber Company 
against the Atchison, Topeka & Santa F6 
Railway Company. Judgment for defoidant, 
and plaintiff brings error. Affirmed. 

Warren K. Snyder, of Oklahoma City, for 
plaintiff In error. Cottingham & Bledsoe 
and Charles H. Woods, all of Oklahoma 
City, for defendant In error. 



ROBERTSON, C. This is an action In 
replevin to recover possession of certain 
lumber contained In car No. 13112, Initials 
S. W., of the value of $320.50, and certain 
other lumber contained in car No. 70397, ini- 
tials M. K. & T., of the value of $92.91. The 
cause was tried to the court, without a Jury, 
on an agreed statement of facts (and other 
evidence). 

The agreed statement reads as follows: 
"That the two cars containing the lumber 
and building material involved In the above- 
entitled cause bear numbers and initials as 
follows : 'S. W. No. 13112,' and 'M. K. & T. 
No. 70397.' That car S. W. No. 13112, and 
the shipment therein contained, originated 
from Minden, In the state of Louisiana. 
That the car M. K. & T. No. 70397, and the 
lumber and material therein contained, orig- 
inated and was shipped from Groveton, in 
the state of Texas. That the car S. W. No. 
13112, reached the tracks of the Missouri, 
Kansas & Texas Railway Company at Okla- 
homa City on the day of . 

That the Gault Lumber Company was noti- 
fied of the arrival of car No. 13112 at 8:20 
o'clock a. m. on the 26th day of June, 1908. 
That the Gault Lumber Company was noti- 
fied of the arrival of car No. 70397 at 8 :30 
o'clock a. m. on the 24th day of June, 1908. 
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That car No. 13112 was set on the spur 
track of the defendant at the rear of the 
place of business of the plaintUC, the Gault 
Lumber Company, In Oklahoma City, at 6 :10 
o'clock p. m. of Jane 29, 1908. That car 
No. 70397 was actually set or placed on the 
track of the defendant In the rear of the 
place of business of the plaintiff In Okla- 
homa City, state of Oklahoma, at 5:10 p. m. 
on the 2d day of July, 1908. That car No. 
13112 was locked by the defendant on the 
3d day of July, 1908, at 10 o'clock a. m. of 
said day. That car No. 70397 was locked 
by the defendant at 9:30 o'clock a. m. July 
7, 1908. That, at the time said cars were 
locked, they contained the lumber described 
and set out In plaintiff's petition and affi- 
davit of replevin, and the said cars had been 
unloaded, save and except lumber contained 
in them at the time they were locked by the 
defendant. It Is stipulated and agreed that 
this agreement as to the facts and the ex- 
tent herein agreed shall not be considered 
as being a full agreement as to all the facts, 
but the other things necessary to make out 
a cause or make a defense may be proven 
by the parties acting through their attor- 
neys Just as though this agreement had not 
been entered into." The evidence further 
shows that immediately after the expiration 
of the 48 hours "free time," allowed by the 
railway company for unloading these cars, 
had expired, demand was made by the rail- 
way company for payment of demurrage 
charges, on each car, at the rate of $1 per 
day for each day after the so-called "free 
time" had expired; that the plaintiff re- 
fused to pay the same; and that thereupon 
the railway company took possession of 
said cars and locked the doors, whereupon 
plaintiff brought replevin. Judgment was 
entered in favor of the railway company, 
and the plaintiff, feeling aggrieved, brings 
error. 

Three separate propositions are raised and 
urged by plaintiff in error in the presenta- 
tion of this case, viz.: First, that the de- 
fendant was not the proi)er party to collect 
this demurrage charge, because it did not 
own the cars in which the freight was load- 
ed; second, that the law did not give the 
defendant a lien for demurrage charges; 
and, third, if the law did give a lien, that 
lien was waived by delivery of the ship- 
ments. 

[1] The proposition first above set out is 
thoroughly and completely disposed of by de- 
fendant in error in its brief, wherein It is 
shown: 

First. That It was the Inst connecting car- 
rier of an Interstate shipment. U. S. v. 
Stockyards Co. (0. C.) 162 Fed. 530; Rail- 
way Co. V. Wichita Who. Gro., 5.5 Kan. 525, 
40 Pac. 800; Railway Co. v. Rock Island, 
109 111. 135, 50 Am. Rep. COD; Ky. Wagon 
Mfg. Co. V. R, R. Co., OS Ky. 152, 32 S. W. 
505, 30 L. R. A. 850, 50 Am. St. Rep. 326; 
Ueymann v. Railroad Co., 203 U. S. 270, 27 



Sup. Ct. 104, 61 C Ed. 178, 7 Ann. Gas. 
1130; McNeiU v. Railroad Co., 202 U. S. 
643, 26 Sup. Ot 722, 50 U Ed. 1142; Stock- 
yards Co. V. L,. & N. R, Co., 118 Fed. 113, 
55 O. C. A. 63, 63 L. R. A. 213; Interstate 
Commerce Comm. v. Chicago Ry. Co., 186 
U. S. 320, 22 Sup. Ot 824, 46 L. Ed. 1182; 
Walker v. Keenan, 73 Fed. 756, 19 C. C. A. 
668; Houston & Tex. Central t. Mayes, 201 
U. S. 321, 26 Sup. Ct 491, 60 U Ed. 772; 
West Tex. Fuel Co. v. Tex. & Pac, 15 la- 
terst Com. Com'n B. 443. 

Second. That the cars while In Its posses- 
sion were detained by the plaintiff for such 
a period as to call Into operation an inter- 
state tariff. 

Third. That, being one of the connecting 
carriers of an Interstate haul, It became the 
duty of this defendant to apply the proper 
Interstate tariffs to the facts arising and 
as they arose. 

Fourth. This tariff provides, among other 
things, as shown by the Record, p. 60, that 
it applies to all cars and applied to the 
cars in question. We quote two sections of 
this tariff: 

"Applying at all stations on the A., T. & 
S. F. Ry. Co., in Missouri, Kansas and Okla- 
homa and Indian Territories; also all sta- 
tions on the Leavenworth & Topeka Ry. In 
Indian Territory, Ardmore and North, and 
Superior, Neb." 

"Rule 2. Car Service Charges. — After the 
expiration of the free time allowed, a charge 
of one dollar ($1.00) per car for each twenty- 
four (24) hours or fraction thereof shall be 
made and collected for the detention of all 
cars held for loading or unloading or subject 
to orders of consignors, consignees, or their 
agents." 

[2, 4] The second proposition, that the law 
does not give a carrier a lien for demurrage 
charges, on first thought, under the early de- 
cisions of the courts, might seem to be ten- 
able, yet an examination of the Hepburn Act 
(Act June 29, 1906, c. 3591, 34 Stat. 584 [U. 
S. Comp. St. Supp. 1911, p. 1288]), convinces 
us that demurrage is one of the "other charg- 
es" authorized by section 2 of said act, and 
that the company Is given a lien on ship- 
ments, for demurrage, as well as for freight, 
or other terminal charges. Mlchle* v. New 
York, N. II. & U. R. R. Co. (C. O.) 151 Fed. 
604. 

This being an Interstate shipment, the 
state law, of course, gives way to the federal 
statute, and by the Hepburn Act, supra, it is 
provided that the carrier shall provide and 
file, with the Interstate Commerce Commls- 
slgn, and print and keep open to public in- 
sfMM'tion, schedules, showing all rates, fares, 
and cliiirges of transportation between dif- 
ferent points on Its own route and points on 
the route of any other carrier, and provides 
"that the schedule printed as aforesaid by 
any such carrier, shall plainly state the 
places between which proi)erty and passen- 
gers will be carried, and shall contain the 
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classification of freight In tattx, and sball 
also Btate separately all terminal charges, 
storage charges, icing cha%ge», and aU other 
charges, wblch tbe Commission may require, 

The railway company, at the trial, offered, 
and the same was admitted by the court as 
evidence, the Interstate tariff kept on file at 
Its office In Oklahoma City, and also showed 
that it had been filed with the Interstate 
Commerce Commission as required by section 
2 of the Hepburn Act, snpra. The existence 
of the tariff, the filing of the same with the 
Interstate Commerce Commission, and the 
keeping of two copies at the depot in Okla- 
homa City as required In the Hepburn Act, 
are not in any manner denied by plaintiff. 
The reasonableness of these interstate charg- 
es, as shown by these tariffs, cannot be here 
inquired into. If the rates therein embodied 
are ezcessire, unfair, or unreasonable, com- 
plaint must be made to the Interstate Com- 
merce Commission, which has excdnsire Juris- 
diction, in the first Instance, to inquire rela- 
tive thereto. By the terms of said tariff, 
which is practically the same as the old car 
service rules, it is provided that, "after the 
expiration of the free time allowed, a charge 
of one dollar ($1.00) i)er car for each twenty- 
four (24) hours or fraction thereof shall be 
made and collected for the detention of all 
cars held for loading or unloading or sub- 
ject to orders of consignors, consignees, or 
their agents." It is admitted that the cars 
were in use for a period of time longer than 
the 48 hours of free time after the same had 
been spotted for unloading. It is also ad- 
mitted that the charges were properly made 
under the tariff above referred to, but it is 
strenuously insisted that after having spot- 
ted the cars and aelivery thereof, for the 
purpose of unloading same, no Hen on the 
lumber in the cars could be enforced for the 
demurrage due, even though the demurrage 
be lawfully charged. It is true that the stat- 
ute does not, in specific terms, provide a 
lien for demurrage charges, or furnish a 
method for foreclosing the same; but, with- 
out doubt, the great weight of authority is 
to the effect that a carrier has a lien for de- 
murrage, as well as freight. 

Counsel for plaintiff In error cites section 
1570, vol. 4, Elliott on Railroads, as author- 
ity that a connecting carrier has no lien for 
charges on freight received from another or 
Initial carrier. We cannot agree with this 
construction. That section reads: "It is 
well settled that a carrier Is entitled to a 
lien upon the goods transported by it to se- 
cure the freight which is Justly due for their 
transportation, ♦ » • but, a connecting 
carrier which receives goods, with notice 
that the freight has been paid in advance 
for through transportation, or that the goods 
bave been wrongfully diverted to its route, is 
not entitled to a lien." The author had in 
mind freight which could be, and had been, 



paid in actrance^ and not demurrage. De- 
murrage cannot be paid in advance, for it is 
not to be supposed that there will be demur- 
rage in any case. Demurrage Is a penalty 
imposed for failure to perform a duty. Con- 
signees are supposed to unload cars as soon 
as practicable^ and within the 48 hours' free 
time, but if, for any reason, the cars are not 
unloaded within that time, then a penalty, 
called "demurrage," is Imxwsed. 

The reason for the imposition of charges 
in the form of demurrage are many, and 
liave been fully and succinctly set forth by 
Judge Toney in K^itncky Wagon Mfg. Co. v. 
Ohio & M. By. Co., 98 Ky. 152, 32 S. W. 686, 
36 L. R. A. 850, 56 Am. St. Rep. 326, as fol- 
lows: "Without the right of making and 
enforcing reaswable rules and regulations as 
to the delivery of freight and the detention 
of their cars by consignees, railroads would 
be at the mercy of individual shippers. In 
order to fuifiU the chief end of their crea- 
tion, viz., the service of the public as com- 
mon carriers, they should be left free to es- 
tablish general and reasonable rules and reg- 
ulations governing the delivery of freight 
and charges for the unnecessary or unreason- 
able detention of their cars by consignees. 
It is a matter of the highest public interest 
that they should be accorded this right and 
power. Individual convenience should be sub- 
ordinate to the public good, which demands 
expedition, regularity, uniformity, safety, and 
facility in the movement of the freight of the 
country, which must of necessity be material- 
ly obstructed if individual consignees are 
allowed, without let or hindrance, to convert 
freight cars on their arrival with cargoes of 
freight upon their side tracks Into ware- 
houses for the storage of freight at the sug- 
gestion of their convenience or interest As 
we have seen, raUroads are a public neces- 
sity ; the general welfare of the country be- 
ing dependent upon their untrammeled inter- 
connection, and untrammeled liberty to ac- 
complish the legitisiate public purposes of 
their organization. Promptness, regularity, 
and safety in the transportation ot passen- 
gers and freight are essential requisites to 
tlie successful administration of the railroad 
common carrier's system of the country. 
These characteristics or qualities are de- 
manded by the public Interest Regularity 
and system in the movement of their cars, in 
the handling of freight, both in receiving, 
trausportiug, and delivering it, so that the 
public can know what to expect and what it 
can depend uixjn, are demanded of railroads 
by law and by public policy. But how can 
this be expected of railroads if their rolling 
stock may be tied up and water-logged upon 
the private side tracks and switches of pri- 
vate consignees to serve as storerooms and 
warehouses for their freight, without any 
power on the part of the railroad companies 
to enforce reasonable rules against such con- 
signees, requiring diligence in the unloading 
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and Fedellvery of their carsf These pnbllc 
caiTlers rely upon the rolling stock to meet 
the demands of the volume of business which 
they have to carry. How can they Insure to 
consignees and shippers In general, and to 
the public, that facility of commercial Inter- 
change which they are required to afford 
both by charters and by public law? How 
can they furnish cars and transportation to 
shippers In general, and discharge the vol- 
ume of traffic business of their respective 
systems, if their rolling stock can be locked 
up in the private yards of special consignees? 
How can such carriers know with any rea- 
sonable degree of certainty whether their 
rolling stock at any given time is or will be 
fully up to the demands of the business along 
their lines? Promptness, uniformity, and 
safety in the railroad traffic business of the 
country can only be secured by the adoption 
and strict enforcement by railroad compa- 
nies Of uniform and reasonable rules and 
regnlationB, which shall be binding upon all 
shippers and consignees alike, with refer- 
ence to the reception, transportation, and de- 
livery of freight. These qualities in railroad 
administration It requires no philosopher to 
see are indispensable to the proper accommo- 
dation and service of the Interests of the 
public; and It shonld be the leading princi- 
ple of action with all railroad managers to 
adopt and impartially enforce such rules and 
regulations as will most effectually secure 
these desired ends for the public." 

Section 1567, Elliott on Railroads, treats 
of this subject as follows : "It has been said 
that the right to demurrage exists only in 
maritime law, and Is confined to carriers by 
water. But, while it is probably true that 
this right Is derived by analogy from the 
maritime law as administered In America, 
the more recent authorities have almost un- 
animously upheld the right of railroad com- 
panies to make demurrage charges in proper 
cases. As said by one of the courts, 'we see 
no satisfactory reason why carriers by rail- 
roads should not be entitled to compensation 
for the unreasonable delay or detention of 
their vehicles as well as carriers by sea.' 
After a carrier has completed its services as 
such, it has a right to charge extra com- 
pensation for storing the goods In a ware- 
house and keeping them after the consignee 
has had a reasonable time in which to re- 
move them. Why, then, when its duties as 
a carrier have been performed, and a reason- 
able time has elapsed, is It not as much en- 
titled to additional compensation for the use 
of its cars and tracks as for the use of Ita 
warehouse? Certainly a customer whose 
duty it is to unload or who unreasonably de- 
lays the unloading of a car for his own bene- 
fit ought not to complain If he is made to 
pay a reasonable sum for the unreasonable 
delay caused by his own act. But this is 
not all. The public interests also require 
that cars should not t>e unreasonably de^ 



talned In this way. Railroad companies as 
common carriers are 'bound to furnish cars 
for transportation of freight, and they must 
have control over their cars In order to per- 
form their duties to the public A car In 
motion is a useful thing, but a car standing 
Idle and unloaded on the track is useless, 
and an Incumbrance. If A. be allowed to 
hold a car unloaded (or loaded) at his treas- 
ure or convenience, and thus deprive the 
railroad company of the uae of Its vehicles 
for transportation of the freight of B., It is 
obvious that both the railroad company and 
the public will suffer injury.' It is also well 
settled that common carriers may make rea- 
sonable rules and regulations for the con- 
venient transaction of their business. It 
follows, from this line of reasoning, that 
railroad companies may adopt and enforce 
general rules, which are, or ought to be, 
known to their customers, making a reason- 
able charge for the unreasonable detention 
of their cars. In a number of cases a charge 
of $1 a day for the detention of a car after 
the lapse of 48 hours, Sundays and legal holi- 
days excited, has been held not to be un- 
reasonable as a matter of law." 

In Railroad Oo. v. George, 82 Miss. 710, 35 
South, 193, it Is said: "It is admitted that 
the amount charged under the demurrage 
rules Is reasonable, and it appears to us ttiat 
the rules, so far as applicable to this con- 
troversy. In themselves are fair, and based 
upon that fundamental maxim of Justice, 
'The greatest good to the greatest number.' 
The carrier of freight Is responsible in dam- 
ages if It unreasonably delays the transporta- 
tion of freight delivered to it, and exact jus- 
tice demands equal diligence of the consignee. 
When freight has been transported to Its des- 
tination and the consignee legally notified of 
its arrival, it then becomes the duty of the 
consignee to promptly receive the same, so 
that the car may again be idaced In service. 
These rules work no hardship to the con- 
signee who displays proper diligence in the 
handling of his freight. Ample time is grant- 
ed him. But they prevent the dilatory deal- 
ers, who seek to save storage or warehouse 
charges, from keeping the tracks blocked 
with idle cars; thereby Impeding the car- 
riers in the prompt handling of freight, and 
depriving other dealers of the use of neces- 
sary cars to haul their freight or transport 
the products of the country to market Cer- 
tainly no reason, founded in justice, can be 
given why consignees should not pay for any 
unreasonablfe or unnecessary detention Of 
cars. Prompt handling of freight by both 
carrier and consignee is for the best Inter- 
ests of both, and of the commercial world at 
large. This question was never before in. 
this court, but this view is in full accord 
with an almost unbroken line of decisions In 
other states; and, precedent aside, It Is sup- 
ported by Justice and right" 

The authorities are practically unanimous 
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In boMlng that a carrier bai a Hen on goods 
for freight We can see no difference' In 
principle between a lien for freight and one 
for demurrage. There seems, however, to be 
some conflict in the decisions on the subject; 
7et a close examination will disclose that the 
conflicts are more apparent than real. Thus 
in Nicoletti Lumber Co. v. People's Goal Co., 
213 Pa. 379, 62 Atl. 1060, 3 I/. B. A. (N. S.) 
327, 110 Am. St Bep. 550, 6 Ann. Gas. 387, 
It is held that there can be no Hen in the ab- 
sence, of a specific agreement to that effect 
To the same effect, see, also, East Tenn. & 
a B. Co. T. Hunt, 15 Lea (Tenn.) 201. But, 
to the contrary, see Southern B. B. Co. t. 
Lockwood Mfg. Co., 142 Ala. 322, 37 South. 
667, 68 L. B. A. 227, 110 Am. St Bep. 32, 
4 Ann. Gas. 12; Pittsburgh, O., C. & St I* 
By. Co. V. Mooar Lumber Co., 27 Ohio dr. 
Ct B. 688; New Orleans & N. B. By. Co. t. 
George, supra ; Miller ▼. Mansfield, 112 Mass. 
280; Darlington v. Missouri, etc.. By. Co., 
99 Mo. App. 1, 72 S. W. 122; Schumacher T. 
Chicago, etc., By. Co., 207 111. 199, 69 N. E. 
825; Barker t. Brown, 138 Mass. 340; 
Schmidt T. Blood, 9 Wend. (N. X.) 268, 24 Am. 
Dec. 143, and note; Stelnman t. Wilkins, 7 
Watts & S. (Pa.) 466, 42 Am. Dec. 254, and 
note; Alden t. Carver, 13 Iowa, 253, 81 Am. 
Dec. 430; Kan. Fac. B. Co. t. McCann, 2 
Wyo. a 

The above cases had to do with charges 
imposed by car oerrice association rules, 
which consisted of a voluntary association 
of railways, for the purpose of making fair 
and reasonable charges, and which was de- 
signed, not only to protect the various rail- 
ways, but shippers as well, and tended to 
produce uniformity of charges. Since the 
passage of the Hepburn Act, supra, these 
matters can be better cared for by the in- 
terstate tariffs exacted from the carriers by 
the Interstate Commerce Commission, and, 
as has been hereinbefore mentioned, these 
tariffs embody all the essential terms and 
rules at the former car service associations, 
and the point made by plaintiff in error that 
there is no evidence in the record as to any 
car service association rule is not, there- 
fore, well taken, in that no attempt was 
made to prove such rules, but the tariff in- 
troduced in evidence was an embodiment of 
the essentials of such car service associa- 
tions, and should be construed accordingly. 
"The mere failure to refer by number to a 
car service tariff in the tariff rates can In 
no way relieve a shipper from the payment 
of demurrage." Cudahy Packing Go. v. Chi- 
cago & N. W. By. Co., 12 Interst Com. Com'n 
B. 446. 

[31 This brings us to the last propositioD 
relied upon by plaintiff, to wit, the Meii, If 
any there was, has been waived by the rail- 
way company, by delivery ot the cars to 
consignee. Ck>unsel quotes from section 1572, 
Elliott on Batlroads, as follows, "The lien of 
the carrier Is lost by an unconditional de- 



livery, oc voIuntatT earreaSet of the goods 
upon which it was held," and dtes many 
cases In support of that theory. We con- 
cede the correctness of the above rule, but 
insist that the same is wholly inapplicable 
to the case at bar for that here there waa 
no uinconditional delivery, but only a quali- 
fled delivery instead. The mere fact that 
the railway company spotted the cars on 
the private switch and permitted plaintiff 
to enter thereon and unload a portion of 
each, under the facts and clrcumstancee ot 
this case and the nature of the business, was 
not such a complete delivery of the lumber 
as would prevent a seizure of tlie balance 
left in the cars, to enforce a hen. In othw 
words, the railway company had a right to 
presume that the cars would be unloaded 
within the free time; boUi parties knew the 
contents of the tariff which provided for the 
demurrage charges after the expiration of 
48 hours, and from the very nature of the 
business the company was bound to deliver 
possession for at least that time for the vat- 
pose of unloading, and before any lien ex- 
isted; after the free time had elapsed, the 
lien was created, and the company tiad the 
right to take possession of the cars for the 
purpose of enforcing the same; Without this 
right, the lien, under such drcumstanoes, 
would be of no value whatever, and as was 
said in Ballroad Co. v. George, supra: "There 
is no force In the argument which concedes 
the right of the carrier to make demurrage 
charges, but contends that the goods must 
be delivered, and then the carrier sue for the 
amount. This course would give the dis- 
honest and insolvent an unfair advantage) 
and would breed a multiplicity of suits." 

This Identical questloa was considered in 
the case of Southern By. Co. t. Lockwood 
Mfg. Co., 142 Ala. 322, 37 South. 667, 68 U 
B. A. 227, 110 Am. St Bep. 32, 4 Ann. Gas. 
12, where Dowdell, J., speaking fdr the court, 
says: "The foregoing authorities fully sus- 
tain the doctrine of the right of the carrier 
to a lien upon the goods transported for de- 
murrage charges. Coming then to the main 
question in the case before us: Was the 
placing of the car of lumber on the 'team 
track' of the railway company for the pur* 
pose of being unloaded by the consignee such 
an absolute and unqualified delivery of the 
lumber into the possession of the cohsignee 
as would cut off any future right of Hen for 
legitimate charges for car service, or demur- 
rage, subsequently accruing? We think not 
The delivery of the possession of the lum- 
ber, in the manner in which it was made, 
and under all the conditions and circum- 
stances, was a qualified delivery. The de- 
livery was conditioned upon the lumber be- 
ing unloaded from the car within a fixed 
time, and upon a failure of the consignee to 
comply with this condition additional rights 
and liabilities between the parties arose. 
The right of the consignee's possession of 
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the lumber Was accompanied with tho duty 
on his part to remove the same from the 
car. It would hardly be contended that the 
placing of the car for the purpose of un- 
loading terminated all liability of the rail- 
way company both as carrier and warehouse- 
man while the lumber yet remained on Its 
car. Upon the same principle that a rail- 
road company, when its relation becomes 
that of a warehouseman, has a Hen upon 
goods for storage charges, it has a lien upon 
goods for demurrage, or car service. * • • 
The indefinite detention of cars by shippers 
would naturally tend to Impair the ability of 
the carrier to meet the demands of commerce 
and lessen the facility of transportation. 
The case of Lane v. Old Colony & Fall River 
R. R. Co., 14 Gray (Mass.) 143, is somewhat 
similar in principle to the case at hand. In 
that case the railroad company had placed a 
shipment of coal in a bin on the company's 
ground to be removed by the consignee, and, 
after a part bad been hauled away, the con- 
signees refused to pay the freight and stor- 
age charges. It was held that the railroad 
company still had a lien on the coal which 
had not been hauled away for such charges. 
We think in principle there can be no dif- 
ference between a delivery of the coal in a 
bin to be taken and hauled away by the 
consignee, and a delivery of the lumber on 
the car on the railway company's 'team 
track' for a like purpose. Our conclusion is 
that a lien for the subsequent charges for 
car service attached to the lumber in favor 
of the railway company." 

The quotation from Rapalje & Max. Dig. of 
Railway Law, vol. 2, { 252, p. 107, which ap- 
pears on page 18 of plaintiff's brief, does 
not hold to the contrary. It Is there held 
that a railway company is released from li€h 
bilitif for any loss by fire that may occur 
while unloading goods from the car, when a 
sealed car has been placed on the switch at 
request of the owner of the goods, who had 
surrendered the bill of lading, paid the 
freight, and opened the car themselves, and 
was removing the goods. It does not in any 
wise support the contention of the plaintiff. 

Having thus disposed of these various ques- 
tions, it necessarily follows that the Judg- 
ment of the lower court should be affirmed. 

PER CURIAM. Adopted in whole. 



TATE V. STONE. 
(Supreme Court of Olilaboma. Jan. 28, 1913.) 

(Syllahat by the Court.) 

1. Appeal a.nd Erbob (§ 1051*)— Pleading 
(§ 200*) — Vebification — Effect— Admis- 
sions. 

In all actions allegations of the execution 
of written instruments and indorsements tlicre- 
on of the existence of a corporation or part- 
nership, or of any appointment of authority. 



or the correctness of any account duly verified 
by the affidavit of the party, his agent or at- 
torney, shall be taken as true, unless the de- 
nial or the same be verified by the affidavit of 
the party, his agent or attorney. 

(a) Where a petition alleges that H. was 
the legal guardian of N., and the answer is a 
general denial, being unverified, it is admitted 
that H. was the legal guardian of said N. 

(b) It being admitted under the pleadings 
that H. was the guardian of N., it was error 
without prejudice to admit parol evidence, with- 
out any predicate being laid for the introduc- 
tion of such evidence, that H. was the legal 
guardian of N. 

[Ed. Note. — ^For other cases, see Appeal and 
Error, Cent Dig. §§ 4101-41 70; Dec. Dig. ( 
1051:'* Pleading, Cent. Dig. §§ 850-863, 881, 
886 V6; Dee. Dig. g 290.*] 

2. Indians (g 16»)— Lease or Allotment. 

No allottee of the Choctaw or Chickasaw 
Tribes of Indians was permitted to lease his 
allotment, or any portion thereof, for a longer 
period than five years, and then without the 
privilege of renewal. 

[Ed. Note. — For other cases, see Indians, 
Cent. Dig. g 45; Dec. Dig. g 16.*] 

3. Indians (g 16*)— Leam of Land— Va- 
lidity. 

Every such lease, which is not evidenced 
by writing, setting out specifically the terms 
thereof, or which is not recorded in the clerk's 
office of the United States court for the dis- 
trict in which the land is allotted, or proper 
register of deeds' office, within three months 
after its execution shall be void; and the pur- 
chaser or lessee shall acquire no rights what- 
ever by an entry or holding thereunder. Act 
June 28, 1898, c. 517, 30 UT S. Stat. 507. 

[Ed. Note. — For other cases, see Indians, 
Cent Dig. g 45; Dec. Dig. g 16.*] 

4. Justices or Tin: Peace (g 178*)— Appeai 
— Instbuctions in County Coubt, 

As to cases commenced in the Justices of 
peace courts after the erection of the state 
and appealed to the count.v court under sec- 
tion 12, art 7 (section 197, Williams' Anno. 
Const), of th9 Constitution of ttiis state, the 
judge of said court, as a court of record, is 
authorized to instruct the Jury as to the law 
applicable to the case; and said jury is bound 
by said instructions. 

[Ed. Note.— For other cases, see Justices of 
the Peace, Cent Dig. g 701; Dec. Dig. g 178.*] 

5. Appeal and Error (§ 1032*)— Exclusion 
or Evide.vce— Harmless Error. 

Error must affirmatively appear to have 
been committed in the exclusion of evidence 
in the trial court before a reversal on such 
ground may be had in this court 

(a) Evidence excluded will not operate as 
reversible error, unless it affirmatively appears 
to have been material under the issues framed. 

tEd. Note. — For other cases, see Appeal and 
Error, Cent Dig. g§ 4047^051; Dec Dig. g 
1032.*] 

Error from Grady County Court; N. M. 
Williams, Judge. 

Action by L. D. Stone against A. P. Tate. 
Judgment for plaintiff, and defendant brings 
error. Affirmed. 

F. E. Riddle, of Cblckasha, for plaintiflt In 
error. Bond & Melton, of Chickasba, for de- 
fendant in error. 

WILLIAMS, J. On March 23, 1909, the de- 
fendant in error, as plaintiff, commenced a 
forcible detainer action against the plaintiff 
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In error, as defendant. In a Justice of the 
peace court for the possession of a certain 
tract of land. On March 16, 1009, plaintiff 
served notice upon the defendant to quit. 

In his petition be declares that he was "en- 
titled to immediate possession of said land 
• * * by virtue of a contract with Geo. 
A. Harrison, of Ada, Oklahoma, guardian 
of Ch*ly Nelson, a citizen of the Choctaw 
Nation, and the allottee of the land above 
described, which said contract has been duly 
approved by the court as in such cases made 
and provided." A copy of said contract, to- 
gether with the order of the court approving 
the same, was attached as a part thereof 
and identified as an exhibit It was fur- 
ther declared that the defendant "is now 
unlawfully detaining the possessloB of said 
lands from this plaintiff, after due and legal 
demand made therefor." 

The lease contract, attached to the peti- 
tion, on said lands was in favor of the plain- 
tiff for a term of five years, commencing with 
the date of the Iea.se. 

The defendant demurred to the petition, on 
the ground (1) it neither stated facts suffi- 
cient to constitute a cause of action, nor (2) 
to give the court jurisdiction. Said demur- 
rer having been overruled, defendant an- 
swered by way (1) of general denial, and (2) 
"defendant denies that the plaintiff is en- 
titled to the immediate possession of said 
land, or any part thereof; denies that he is 
now unlawfully detaining the possession of 
said land from said plaintiff, after due and 
legal demand, as alleged." Said answer was 
unverified. 

Jodgment having been rendered In the jus- 
tice of the peace court in favor of plain- 
tiff, an appeal was prosecuted to the county 
court, where, after a trial, judgment was 
again rendered in favor of the plaintiff. 

Plaintiff in error raises the foUowlng 
questions: (1) The trial court erred In per- 
mitting the plaintiff to Introduce in evidence 
the lease attached as exhibit to said petition, 
(2) in refusing to permit defendant to intro- 
duce in evidence a certain lease contract un- 
der which he claimed to be holding po&ses- 
sion of said land, which was not recorded 
within three months after its execution, and 
(.3) in directing a verdict In favor of plain- 
tiff. 

11] Section 6648 of the Compiled Laws of 
Oklahoma 1909 (section 3980, Statutes of Ok- 
lahoma Territory 189.1) provides: "In all 
actions, allegations of the execution of writ- 
ten instruments and indorsements thereon 
of the existence of a corporation or part- 
nership, or of any appointment of authority, 
or the correctness of any account duly veri- 
fied by the affldavit of the party, his agent 
or attorney, shall be taken as true unless 
the denial of the same be verified by the 
affidavit of the party, his agent or attorney." 

In McCabe & Steen Const. Co. v. Wilson, 
17 Okl. 355, 87 Pac. 320, the petition of the 



plaintiff contained the allegation, that J. 
Pratt was the general superintendent of con- 
struction for defendant, and that one Falla- 
hay was the foreman of the bridge gang for 
the defendant; and, further, it was alleged 
that the defendant was employed through 
Pratt, its general superintendent, etc. The 
answer, which was unverified, contained (1) 
a general denial, (2) allegation that the in- 
jury was caused by the act of the fellow serv- 
ant, and (3) contributory negligence and as- 
sumption of risk. It was held that under the 
issues as framed the defendant was not en- 
titled to prove that neither was Pratt Its 
superintendent nor Fallahay its bridge fore- 
man. See, also, St. L. & S. F. R. Co. v. 
Cake, 25 Okl. 227, 105 Pac. 322 ; St L. & S. 
P. R. Co. V. Phillips, 17 Okl. 264, 87 Pac. 
470; T'nlted States v. Alexander et al., 2 
Idaho (llasb.) 386, 17 Pac. 746; Griswold v. 
Trustees of Peoria University, 26 111. 41, 79 
Am. Dec. 361. 

Under the pleadings It was admitted that 
George A. Harrison was the legal guardian 
of the allottee. Chilly Kelson; and there- 
fore no prejudicial error was committed in 
permitting plaintiff to testify that said Harri- 
son was her legal guardian. There being no 
controversy as to the execution of said lease, 
in view of the admission as to the guardian- 
ship, in any event the lease was admissible 
in evidence. 

[2 J 2. By the Atoka Agreement (Act June 
28, 1898, c. 517, 30 U. S. Stat 495) it is pro- 
vided that no allottee can lease his allot- 
ment or any portion thereof, for a longer 
period than five years, and then without the 
privilege of renewal. The lease must be 
evidenced by writing, setting out specifically 
the terms, and recorded In the proper re- 
corder's office of the district or county in 
which the land is located within three months 
after its execution ; and any lease not meet- 
ing with such requirements is void, and the 
lessee acquires no right whatever to hold 
thereunder. See Bledsoe's Indian Land Laws, 
{ 70, p. 101; 30 U. S. Stat 507. 

[3] The lease which the defendant offered 
In evidence for the purpose of Justifying his 
holding possession of said land was executed 
prior to the act of April 26, 1906, c 1876, 
34 U. S. Stat. 137, and was not recorded, as 
required by the provisions of the Atoka 
Agreement (30 U. S. Stat. 507). 

[4] 3. Did the court err in directing a ver- 
dict in plaintiff's favor? This cause arose aft- 
er the erection of the state, and having been 
appealed to the county court, which was a 
court of record, the judge of said court was 
authorized to instruct the Jury as to the 
law applicable to the case ; and the Jury was 
bound by such instructions. Baker v. New- 
ton, 27 Okl. 4.36, 112 Pac. 1034 ; Crump et al. 
v. Pltchford, 24 Okl. 808, 104 Pac. 911. 

The defendant offered In evidence a cer- 
tain lease contract from Chilly Nelson to 
Whlteman; but the record does not disclo.se 
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wb«a aald eontraet wti made, or whether It 
was acknowledged and recorded In due time. 
Tbe plalntur objected to Its Introduction on 
the following grounds: That it was not re- 
corded within the time provided by law, and 
la therefore void, also that the lease has 
never been signed by Whiteman, and for the 
farther reason that the lease has never been 
acknowledged by Whiteman, as provided by 
law, being for a period of more than one 
year. 

Unless the lease was acknowledged and re- 
corded within the time prescribed by law, it 
was v(dd. However, It might be admissible 
to show that the lessee went into possession 
under it Though the lease was void, the 
obtaining possession might create a relation 
of tenancy at will. The record further 
states that the defendant offered in evidence 
a lease contract from Whiteman to Bassett, 
recorded at page 323 of volume 16 of the 
Register of Deeds, of Grady county, Okl., 
covering the lands In controversy. Plaintiff 
objected to the introduction of the same, for 
the reason that it had not been shown that 
Whiteman had any authority to make such 
lease, or that Whiteman had any interest in 
the lands in controversy. Nowhere are these 
leases set out In the record. 

[8] In National Drill & Mfg. Co. v. Davis, 
29 Okl. 625, 120 Pac. 976, paragraph 2 of the 
syllabus is as follows: "Error must affirma- 
tively appear to have been committed In the 
exclusion of evidence in the trial court be- 
fore, a reversal on such ground may be had 
in this court (a) Certified copies of the 
records of O. county, relating to the trans- 
action on which the action was based, hav- 
ing been offered in evidence by the plaintiff 
■ in error, the defendant in error objected, on 
the ground that the same was not properly 
authenticated; but such alleged copies, in- 
cluding the authentication, are not made a 
part of the record before this court Held 
that, in the absence of copies of such al- 
leged certificate, this court cannot determine 
whether error was committed, and in that 
event no reversible ground is shown, (b) 
Evidence excluded will not operate as re- 
versible error, unless it affirmatively appears 
to have been material under the issues 
framed." See, also, Herron v. M. Rumley 
Co., 29 Okl. 317, 116 Pac. 952. 

If the defendant obtained a lease from the 
allottee, and on account of failure to com- 
ply with the requirements of the act of Con- 
gress, relative to acknowledgments and re- 
cording the same. It was void, yet if he took 
possession under said void contract and held 
for a year, and then held from year to year, 
a tenancy at will might be established, and 
this void contract might be introduced. In 
order to show what notice was essential in 
order to terminate the tenancy. But the con- 
tract sought to be Introduced In evidence In 
this case was from the allottee to one White- 



man, and then from Whiteman to the de- 
fendant. If the contract was void between 
the allottee and Whiteman, Whiteman would 
have no right to contract with the defendant 
as to the possession of said land. 

The burden is upon the plaintiff In error 
to show error. Under the status of this rec- 
ord we are unable to tell whether any error 
was committed by the trial court The pre- 
sumption is In favor of the judgment of the 
lower court being free from error. 

The Judgment of the lower court ll af- 
firmed. All the Justices concur. 

(IB Okl. W4> 
MURPHT r. FITCH. 
(Supreme Court of Oklahoma. Jan. 28, 1913.) 

(Byllabv by (^ CourUi 
X. IwJUNCTiow (§ 2*)— Abolition or Writ. 

That part of section 5755 of Compiled 
Laws of Oklahoma 1909 abollshinz the writ of 
injunction was not condnued in force b^ sec- 
tion 2 of the Schedule of the Constitution at 
the erection of the state. 

[Ed. Note.— For other cases, see Injanctioii, 
Cent Dig. { 2; Dec. Dig. g 2.*] 

2. iRjuNcnoif (f{ 1, 2*)— AOTBOBiZAnoH or 
Wbit. 

The writ of injunction was made available 
at the erection of the state by sections 2 and 
10, art 7, of the Constitution. 

(a) The writ of injunction is not an exclusive 
remedy in this state. 

(b) The statutory provisions as contained in 
sections 5755, 5756, and 5757, Compiled Laws 
of Oklahoma 1909, except that part of section 
5755 which aboUshes the writ of injunction, 
were continued in force after the erection of 
the state by section 2 of the Schedule to the 
Constitution, and are cumulative remedies. 

[Ed. Note.— For other cases, see Injunctioi^ 
Cent Dig. IS 1. 2; Dec Dig. {{ 1, 2.*] 

3. Injunction (| 47*)- Whbn Gbantkd. 

Where certain lots were in possession of 
F., claiming title thereto, and the same are 
sought to be taken forcible possession of by 
M., who claimed an adverse title, F.'s posses- 
sion may be preserved until the final determi- 
nation as to the title by means of injunction. 

[Ed. Note.— For other cases, see InjnnctioB, 
Cent Dig. f 100; Dec. Dig. % 47.*] 

4. Appeai. and Rrrok ({ 218*)— OBncnoNS 
Not Made Below. 

It is too late to make objection, for the 
first time, in the Supreme Court that a waiv- 
er of a trial by jury had not been made, or did 
not appear of record in the trial court. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. {{ 1149, 1105, 1304-1308; 
Dec big. S 213.*1 

Error from District Court, Comanche Coun- 
ty; J. T. Johnson, Judge. 

Action between Uriah Murphy and O. F. 
Fitch. From the Judgment Uriah Murphy 
brings error. AUirmed. 

R. W. Skipper, of Idabel, Steven & tleyers 
and T. B. Orr, all of Lawton, for plaintiff in 
error. Hudson & Whalln, of Lawton, for d» 
fendant In error. 

WILUAMS, J. Plaintiff, in his petition, 
alleged as follows: "That he is now and 
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was at all times hereinafter set out and ever 
siiice • • • the owner In fee simple and 
In the lawful possession of lots 7 and 6, In 
block 46, In the town of Temple, Comanche 
county, state of Oklahoma, togelher with the 
appurtenances thereunto l>elonglng, and the 
defendant herein, on the 14th day of January, 
1911, unlawfully entered upon said premises 
of this said plaintiff and with gan In hand 
then and there threatened and attempted to 
shoot and kill said plaintiff, and then and 
there threatened to take possession of said 
lots and the buildings and Improvements 
thereon from this plaintiff; that said de- 
fendant still continues to threaten to hurt 
said plaintiff, and to take from said plaintiff 
said premises, and to possess himself there- 
with, and to take the household effects there- 
in belonging to this plaintiff and hold them 
and said house and said lots against the 
interests and to the great and irreparable 
injury and loss to this plaintiff. Plaintiff 
farther says that, unless said defendant Is 
restrained and enjoined from molesting said 
plaintiff in his possession of said premises, 
he will carry his said threats into execution, 
and will harm and injure said plaintiff in 
his person and in his effects, and especially 
will he do irreparable injury to the said 
premises: that said premises consist of two 
lots, a 13-room house, a cistern and out- 
bouse,' a storm cave, and other Improve- 
ments, and that said house Is partially fur- 
nished with beds and other furnishings and 
fixtures, all the property of this plaintiff, 
and all of which is liable to be and will be 
injured by said defendant, unless he is re- 
strained and enjoined, as aforesaid; that 
said defendant has threatened to scare and 
drive this plaintiff away from said premis- 
es, and has threatened to Rhoot and kill this 
plaintiff if he did not quit and leave said 
premises, and deliver the same up to said de- 
fendant, and plaintiff verily believes he will 
do harm to the person of said plaintiff and 
great and irreparable Injury to the property 
of said plaintiff if he is not restrained from 
80 doing; that said defendant is insolvent, 
and this plaintiff has no adequate remedy 
at law." Then follows a prayer that all 
parties interested "\^ith him [defendantl In 
any manner in the disturbance of the peace- 
ful possession of this plaintiff, including any 
one acting with him arf agent, employe, f.r 
otherwise, be perpetually enjolne<l and re- 
strained from entering upon plaintlflTs said 
premises, and from in any manner Interfer- 
ing with said plaintiff in his possession of 
said premises, or in any manner attempting 
to interfere with the household effects of 
said plaintiff, and for all other and further 
relief and for costs." 

On January 17, 1911, a temporary injunc- 
tion was granted as prayed for. On January 
18, 1911, defendant filed a motion asking 
that said injunction be dissolved, said motion 
being supported by afildavits; but said mo- 
tion and afBdavits are sought to be brought 



b^dre this court as a part of th« transcript, 
which is not permissible, and therefore can- 
not be considered here on review for any 
purpose. Klchardson v. Beidleman, 12S Pac. 
816, and authorities therein cited. 

On February 4, 1911, the record discloses 
that by a court order the motion of the de- 
fendant to dissolve the injunction granted 
on January 17, 1911, was overruled, and that 
the injunction theretofore granted on Jan- 
uary 17, 1911, was in all matters and things 
sustained; and the journal entry furth» 
states: "It Is further ordered and adjudg- 
ed by the court that the defendant, Uriah 
Murphy, do quit, vacate, and surrender up 
the premises hereinafier described to the 
plaintiff, G. F. Fitch, within 10 days from 
this date, and upon his failure t» do so the 
sheriff of Comanche county is hereby direct- 
ed to move the said Uriah Murphy, and any 
household effects and properties that he may 
have placed on said premises, off of said 
premises and put the said Fitch in full pos- 
session of said premises ; the said premises 
being lots seven (7) and eight (8), In block 
forty-six. (46), and the improvements there- 
on, In the town of Temple, Comanche coun- 
ty, state of Oklahoma." 

The defendant had challenged the suffl- 
dency of plaintiff's petlUon by general de- 
murrer. It appears from the record that 
evidence was heard by the court before said 
order wns entered. 

Did the petition state (1) a cause of ac- 
tion, and was the order (2) altered In ex- 
cess of the power of the court? 

[1] The statutes in force In this state rel- 
ative to injunctions and the granting of the 
same are as follows: 

"The injunction provided by this Code is 
a command to refrain from a particular act 
It may be the final Judgment in an action, 
or may be allowed as a provisional remedy. 
and, when so allowed, it shall be by order. 
The writ of injunction is abolished." Sec- 
tion 5755, CompUed lAWS of Oklahoma 1909. 

"When it apjiears, by the petition, that 
the plaintiff is entiUed to the relief demand- 
ed, and such relief, or any part thereofj con- 
sists is restraining the commission or contin- 
uance of some act, the commission or con- 
tinuance of which, during the litigation, 
would produce injury to tlie plaintiff; ot 
when, during the litigation, it appears that 
the defendant is doing, or threatens, or Is 
about to do or is procuring or suffering to 
be done, some act in violation of the plain- 
tiff's rights resi)ectlng the subject of the ac- 
tion, and tending to render the judgment 
ineffectual, a temporary injunction may be 
granted to restrain such act. And when, 
during the pendency of an action, it shall 
appear, by affidavit, that the defendant 
threatens or is about to remove or dispose 
of bis propert.v with Intent to defraud his 
creditors, or to render the Judjpnent ineffec- 
tual, a temporary injunction may be granted 
to restrain such removal or di8po8itloa..^f^Ir> 
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may, also, be granted In any case where It 
Is specially authorized by statute." Sectlou 
5756, Comi^Ied Lawsi of Oklahoma 1909. 

"The injunction may be granted at the 
time of commencing the action, or any time 
afterwards, before judgment by the district 
court, or the Judge thereof, or, in his ab- 
sence from the county, by the county Judge, 
upon its appearing satisfactorily to the court 
or Judge, by the affidavit of the plaintiff or 
his agent, that the plaintiff Is entitled there- 
to." Section 5757, Compiled Laws of Okla- 
homa 1909. 

[2, S] The writ of injunction was abolished 
by said section 5755, but the same seems to 
have been revived by sections 2 and 10 (sec- 
tions 195 and 187, Williams' Anno. Const), 
art 7, of the Constitution of this state. Bak- 
er V. Newton et al., 22 Okl. 658, 98 Pac. 931 ; 
Newhonse v. Alexander, 27 Okl. 46, 110 Pac. 
1121, 30 L. B. A. (N. 8.) 602, Ann. Cas. 
1912B, 674. 

However, the writ of injunction is not the 
exclusive remedy In this state. The statu- 
tory provisions as contained In sections 575.^, 
5756, and 5757, except that part of section 
5755 which attempts to abolish the writ of 
Injunction, appear to have been brought over 
by section 2 of the Schedule (section 364, 
Williams' Anno. Const), and to be cumula- 
tive. Newhouse v. Alexander, supra; State 
ex rel. Huston, 27 Okl. 606, 113 Pac. 190, 34 
L. B. A. (N. S.) 380. 

The petition stated a cause of action. 
Glasco V. School District 24 Okl. 236, 103 
PKc. 687, and authorities therein cited; 
Black V. Jackson, 177 U. S. 349, 20 Sup. Ct 
648, 44 li. Ed. 801. 

[4] It is too late to make objection, for the 
first time. In this court that waiver of a 
trial by Jury had not been made, or did not 
appear of record In the trial court Farm- 
ers' Nat Bank v. McCall, 25 Okl. 600, 100 
Paa 866, 26 L. B. A. (N. S.) 217; Johnston 
et ux. V. Haynes, 68 N. C. 509. 

So, too, the question as to the parties here- 
to being entitled to a right of trial by Jury 
on the issue as to the ownership of the title 
to said premises Is not Involved in this re- 
view. The parties to said action being enti- 
tled to a Jury trial, unless the same was 
waived as to such Issues, a verdict of a Jury 
should have been had and Judgment render- 
ed thereon, and then, as an Incident thereto, 
the mandatory relief could have been prop- 
erly awarded. 

On the matters as disclosed to this court 
by the transcript no error Is apparent 
Pomeroy, Eq. Jur. (Student's Ed.) i 1359; 
Smith v. Speed, 11 Okl. 95, 66 Pac. 511, 55 
L. B. A. 402; Long v. Kasebeer, 28 Kan. 
226; Webster t. Cooke, 23 Kan. 640; White- 
car v. Michenor, 37 N. J. Eq. 6; Broome v. 
Telephone Co., 42 N. J. Eq. 141, 7 Atl. 851 ; 
Hodge V. Giese, 43 N. J. Eq. 342, 11 Atl. 484 ; 
Wheelock v. Noonan, 108 N. Y. 179, 15 N. B. 



67, 2 Am. St Bep. 406; Coming t^ Troy Iron 
& Nail Factory, 40 N. Y. 191; Church v. 
Gristgan, 34 Wis. 328; Big Six Develop- 
ment Co. V. Mitchell, 138 Fed. 283, 70 C. C. 
A. 569, 1 L. B. A. (N. S.) 332; Sugar-Pine 
Lbr. Co. v. Lbr. &. Imp. Co. (C. C.) 86 Fed. 
528; United States v. Brighton (C. C.) 26 
Fed. 218; In re Lennon, 166 U. S. 548, 17 
Sup. Ct 658, 41 L. Ed. 1113; Garretson v. 
Cole, 1 Har. &. J. (Md.) 373 ; Webb v. Port- 
land Mfg. Co., 3 Sumn. 189, Fed. Cas. No. 
17,322; Manchester v. Worksop, 23 Beav. 
198 ; Spencer v. London By. Co, 8 Sim. 193; 
Harbison v. White, 8 Bep. (N. S.) 586; Godd- 
son V. Bichardson, 9 Chan. Ap. 221; Martyr 
V. Lawrence, 2 De G., J. & S. 261; Cole-Sil- 
ver Mining Co. v. Virginia, 1 Sawy. 685, Fed. 
Cas. No. 2,990. 

We have treated the order appealed from 
as a final order or decree, as contended for 
by the counsel for the plaintiff in error, and 
examined the record carefully and passed on 
the only que.stions that could probably be 
raised on a transcript. 

The judgment of the lower court Is af- 
firmed. All the Justices concur. 



COOK et al. t. STATE et al. 

(Supreme Court of Oklahoma. Dec. 3,. 1912. 
On Behearing, Feb. 18, 1913.) 

(Syllahut hy the Court.) 

1. Appeai. and Ebrob (§ 327*)— Joint Juna- 
MENT— Parties. 

All parties to a joint judgment must be 
joined in a proceeding in error in this court 
to review such judgment, either as plaintiffs 
or defendants in error. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. SS 1795, 1814-1820, 182Z- 
1835; Dec Dig. | 327.*] 

2. Appeai, and Erbob (JJ 632. 633*)^Joiht 
Judgment— Service of Case- Made. 

If a Joint judgment is sought to be re- 
viewed by petition m error with case-made at- 
tached, the case-made must be served upon all 
parties against whom the joint judgment is 
rendered. 

(a) When such service is not had, unless all 
such parties waive ^ame or do acts that 
amount to entering an appearance at the pres- 
entation and settling of the case-made, such 
case-made is a nullity. 

(b) The fact that the party upon whom serv- 
ice was not had as to the case-made and the 
signing and settling of the same made default 
In the trial court before the joint judgment 
was rendered does not take the case-made, as 
to service, etc., out of the rule. 

[Ed. Note.— For other cnaes, see Appeal and 
Error. Cent. Diff. $$ 2771, 2772-2774; Dec 
Dig. SI 632, 633.*] 

(AHitional Syllahui In Editorial Staff.) 
On Behearing. 

3. Pleadino (I 34»)— CoNSTBUCTiON— Objic- 
TI0N8 Not Baised Below. 

Where a petition is attacked for the first 
time on appeal as not stating a cause of action, 
it will be liberally construed to uphold the 



.•For other cases see same topic ana section NUMBER la Deo. Dig. ft Am. Dl<. Key-No. Series & Rep'r Indexes 

Digitized by VjOOQ IC 



OM.) 



COOK y. STATE 



301 



jndstment, as required by Comp. Iaws 1909, J 
5655. 

(Ed. Note.— For other cases, see Pleading, 
Cent. Dig. SS 66-75; Dec. Dig. § 34.*] 

4. Appeal and Ebbor (| 858*)— Keview on 
Transcript. 

Objections to the introduction of evidence, 
on the ground that the petition did not state 
a cause of action, cannot be reviewed on a 
transcript. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. §g 3435, 3439, 3440, 3446; 
Dec. Dig. i 858.»] 

5. Appeai, and Brrob (| 213*)— Objections 
Not Raised Bei:x>w. 

Where parties are entitled. to a trial by 
Jury, unless waived, yet, if the record on appeal 
fails to show waiver entered of record, as re- 
quired by statute, objection on that ground 
may not be made for the first time on appeal. 

[Ed. Note. — For other cases, see Appeal and 
Error. Cent. Dig. §i 1165, 1304-1308; Dec. 
Dig. S 213.*] 

6. Trial (8 392*)— Tbiai, bt Court— Find- 

IN08. 

Under Comp. Laws 1909, { 5809, on trial 
by the court it is not necessary for the court 
to state its findings, except generally, unless 
a request therefor was made. 

[Ed. Note. — For other cases, see Trial, Cent. 
Dig. Si 916-919; Dec. Dig. S 392.»] 

Error from District Court, Okmulgee Coun- 
ty; Wade S. Stanfleld, Judge. 

Action by tbe State and James Kanard 
against W. J. Cook and A. Z. English and 
. otbers. Judgment for plaintiffs, and defend- 
ants bring error. Dismissed. 

W. W. Wood and Moore & Noble, all of 
Okmulgee, for plaintiffs in error. J. W. 
Childers, Co. Atty., of Okmulgee, for defend- 
ants In error. 

WILLIAMS, J. Counsel for the state of 
Oklahoma moves to "strike the case-made 
from the files and dismiss the appeal and 
petition in error," on the ground (1) that 
the case-made was neither served on James 
Kanard, one of the defendants In error, nor 
was he present at the presentation, signing, 
and settling of the same ; nor was the pres- 
entation, signing, and settling thereof waiv- 
ed by him ; nor did he have notice thereof ; 
(2) that notice of the presentation, signing, 
and settling of the case-made was neither 
served on the defendant In error James Kan- 
ard or his attorney, nor was notice thereof 
waived by blm or his attorney. 

[1] The Judgment sought to be reviewed 
by this proceeding Is a joint one, the same, 
however, having been rendered against James 
E^nard by default; the other defendants, 
Frederick B. Severs and Molleanna Snakaya, 
plaintiffs in error, having defended in the 
lower court. 

It was essential that the said James Kan- 
ard be either Joined as a plaintiff or defend- 
ant in error. May et al. v. Fitzpatrick et al. 
(No. 2,444) 127 Pac. 702, decided by this court 
on October 8, 1912, and authorities tberdn 
cited. 

[2] If tbe Judgment of tbe trial court was 



to be reviewed by means of a petition in 
error with case-made attached, the same 
should have been served upon James Kanard. 
Thompson v. Fulton, 29 Okl. 700, 119 Pac. 
244; Price t. Covington, 29 OkL 854, 119 
Pac. 626. 

The fact that the joint Judgment against 
Frederick B. Severs, Molleanna Snakaya, and 
James Kanard was rendered as to the said 
Kanard by default does not change the rule. 
Jones V. Balsley & Rogers et al., 25 Okl. 344, 
106 Pac. 830, 138 Am. St Rep. 921. Such 
rule obtained in Kansas, whence our statute 
was taken (Atlantic Trust Co. et al. v. Pree- 
cott et al., 5 Kan. App. 172, 48 Pac. 926; 
Paper Co. v. Hentlg, 31 Kan. 322, 1 Pac. 629), 
until tbe same was changed by statute. Jones 
V. Balsley & Rogers et al., supra. 

The appeal must be dismissed. All the 
Justices concur. 

On Rehearing. 

Since the filing of the opinion holding the 
case-made a nullity and dismissing the pro- 
ceeding in error, counsel for plaintiffs In er- 
ror have presented to ttils court a motion 
asking for modification of said order, "so 
as to provide therein only that the case-made 
shall be stricken from the record, and not that 
the appeal shall be dismissed, for the rea- 
son that it appears by the certificate of the 
clerk • » * that said record is duly cer- 
tified as a full and complete transcript of 
the proceedings In tbe court below." 

Counsel for plaintiffs in error also state 
that "it has been suggested that they did 
not, in their original brief in opposition to 
the motion to dismiss, call the attention of 
the court to the fact that errors were as- 
signed which appeared upon the face of the 
record proper," and concede such to be tbe 
fact, but state that it was an oversight, and 
ask that we consider a motion for modifica- 
tion, that Justice may be done their clients. 

The county attorney, for the defendants in 
error, in reply, insists that the assignments 
sought to be raised by transcript are without 
merit, and that the motion to modify should 
not be sustained as a matter of form, and 
therefore should be denied in the interest of 
Justice. McLaughlin et al. v. Nettleton, 25 
Okl. 319, 105 Pac. 662; Id., 25 Okl. 322, 
105 Pac. 663; Young v. Severy, 6 Okl. 630, 
49 Pac. 1024. 

The bond declared on is made an exhibit 
and a part of the pleading by proper ref- 
erence. 

It is contended that the petition does not 
state a cause of action, for the reason that 
it is not therein alleged that the penalty of 
tbe bond is either due or unpaid. The breach 
of the bond, as alleged, is that the principal, 
Abe Snakaya, failed and neglected to appear 
in said court, and failed to remain thereat, 
as by said bond he was required to do ; that 
thereupon the said bond was by said district 
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court duly forfeited, which said forfeiture 
was then and there duly entered of record, 
whereby, and by reason thereof, this actlou 
accrued in favor of the plaintiff, the state 
of Oklahoma, "and the said defendants then 
and there became indebted to the said plain- 
tiff the state of Oklahoma in the sum of 
$5,000. Wherefore, premises considered, 
plaintiff prays judgment • • • for $5,- 
000, and for its costs laid out and expended 
in the prosecution of this action." 

[3] Section 5655, Compiled Laws of Okla- 
homa 1909 (section 3993, Statutes of Okla- 
homa Territory 1893), provides: "In the con- 
struction of any pleading, for the purpose 
of determining its effect. Its allegations shall 
be liberally construed with a view to sub- 
stantial Justice between the parties." 

In harmony with the spirit of said stat- 
ute, it is a settled rule of construction in 
this Jurisdiction that, where a petition is 
attacked for the first time In this court, for 
the reason that it does not state a cause of 
action, it will be liberally construed In or- 
der to uphold the Judgment of the trial 
court Wass et al. y. Tennent-Strlbbllng 
Shoe Co., 8 Okl. 152, 41 Fac. 339; Young v. 
Severly, 6 Okl. 630, 49 Pac. 1024 ; Bohart t. 
Mathews, 29 Okl. 315, 116 Pac. 944. 

[4] Without challenging the sufficiency of 
the petition, the defendant (plaintifl in er- 
ror) M<rfleanna Snakaya answered by an un- 
Terifled general denial. The defendant F. B. 
Severs Interposed a demurrer to the petition, 
on the ground that it did not state facts 
sufSdent to constitute a cause of action, but 
waived same by securing permission of the 
court for its withdrawal, and then answered 
by an unverified general denial. The demur- 
rer was never passed on. Had it not been 
withdrawn and an answer filed by i)er- 
mission, vrlthout it being passed on, that 
would constitute a waiver. The question as 
to the objection to the introduction of evi- 
dence in the trial court, on the ground that 
the petition did not state a cause of action, 
is not before this court on review on a 
transcript But see Hogan et aL t. Bailey, 
27 Okl. 15, 110 Pac. 890; Caddo National 
Bank y. Moore, 30 Okl. 148, 120 Pac. lOOa 
The petition, its sufficiency being questioned 
for the first time in this court, should be 
held here to sustain the Judgment 

Section 6663, Compiled Laws of Oklahoma 
1909 (section 4001, Statutes of Oklahoma 
Territory 1893), has no application to this 
case, as that applies to actions founded on 
instruments providing for the unconditional 
payment of money. The instrument here un- 
der consideration was conditioned that if the 
principal forfeited said bail that then the 
sureties would pay a certain stipulated sum. 

It is further insisted by the plaintiffs in 
error that the findings of the court, as set 
out in the Judgment, are Insufficient to sup- 
port the judgment because there is (1) no 
finding as to what charge the principal In 



the bond was to answer, nor (2) tbat he was 
bound to appear to answer any charge what- 
ever, and (3) that there was no finding that 
the prisoner was discharged by reason of the 
giving of the ball bond, or that he was dis- 
charged at aU. 

Every reasons ble intendment ajid presump- 
tion Is in favor of the trial court National 
Drill & Mfg. Co. v. Davis, 29 OkL 625, 120 
Pac. 976; Herron v. M. Burnley Co., 29 Okt 
317, 116 Pac. 952; Tate v. Stone, 130 Pac. 
296, decided at this term, but not yet official- 
ly reported. 

[5] We have held that although | party 
is entitled to a trial by Jury in a case, unless 
same is waived, yet if the record in this 
court falls to show wiilver entered of record, 
as required by statute, objection on that 
ground may not be made for the first time In 
this court Murphy v. Fitch, 130 Pac. 298, 
decided at this term, but not yet officially re- 
ported; Farmers' National Banfc v. McGall, 
25 Okl. 600, 106 Pac. 866, 26 L. R. A. (N. S.) 
217. 

Section 21, art 7, of the Constitution, pro- 
vides: "In all Jury trials, the Jury shall 
return a general verdict and no law in force, 
nor any law hereafter enacted, shall require 
the court to direct the Jury to make findings 
on particular questions of fact; but the 
court may. In its discretion, direct euch spe- 
cial findings." This provision of the Con- 
stitution superseded section 6805 (section 
4176, Statutes of Oklahoma Territory 1893) 
of the Comnlled Laws of Oklahoma 1909. 
King V. Tlmmons, 23 Okl. 407, 100 Pac. 536. 

[6] Section 5809, Compiled Laws of Okla- 
homa 1909 (section 4180, Statutes of Okla- 
homa Territory 1893), is as follows: "Upon 
the trial of questions of fact by the court It 
shall not be necessary for the court to state 
its findings, except generally, for the plain- 
tiff or defendant unless one of the parties 
request It, with the view of excepting to the 
decision of the court upon the questions of 
law involved In the trial ; in which case the 
court shall state, In writing, the conclusions 
of fact found, separately from the conclu- 
sions of law." 

Neither does it appear that any findings of 
fact or conclusions of law were requested by 
plaintiffs in error, or that any attempt was 
made by the trial court to state, in writing, 
the findings of fact s^arately from the con- 
clusions of law. 

When we examine this record carefully, 
we think It Is obvious that no effort was 
made by the trial court to state, in writing, 
the findings of fact separately from the con- 
clusions of law, but that the Judgment was 
intended to be a general finding on all the is- 
sues. The substantial rights of the plalntUCs 
In error could not have been adversely af- 
fected by this action of the trial court in the 
form In which he rendered this Judgment; 
and the effort to defeat the recovery on this 
bail bond by a technicality should not pre- 
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rail. Section SitSO, OorapUed Ldws of OUn- 
homa 1909. 

In Stadel 7. Alklns, 65 Kan. 82, 68 Pae. 
loss, It Is said: "The finding, As will be 
observed, is not that he had tio notice of the 
lien, but It is that he had no actual knowl- 
ed^ that a lien was claimed during the 
time that the corn was being hauled. There 
1b no finding that he was without construe- 
tive notice of the lien before a sale was con- 
aammated, and the general verdict hnplies 
the existence of all necessary tacts not in- 
consistent with those special findings. Tbe 
plalntur in error has not preserved the evi- 
dence, and the findings of fact do not cover 
the question of notice. 'In the absence of 
the testimony or of a special finding upon a 
material question in the case, It will be pre- 
somed that the facts disclosed In evidence 
were sneh as to sUi>port Uie general finding 
and judgment of the court' Pennell v. 
Felcb, 55 Kan. 78, 39 Pac. 1023. See, also, 
Kellogg T. Bissantz, 51 Kan. 418, 32 Pac. 
1000." 

As It appears that the assignments of er- 
ror that are reviewable by means of a tran- 
script are without merit, the motion to mod- 
ify the order dismissing the proceeding la er- 
ror will be overruled. All the Justices con- 
cur. 



CABSON et «1. v. COOK COUNTY UQUOR 

CO. 

(Supreme Court of Oklahoma. Feb. 11, 1913.) 

(Bynabut ly the Court.) 

1. Patment (I 38*) —Application — DiBEC- 
TioN BY Debtor. 

The general rule is that, when a creditor 
hold* more than one claim against his debtor, 
the latter, on makini; a payment, may direct 
on which debt it shall be credited, and it is the 
duty of toe creditor to ao apply it 

[Ed. Note.— For other cases, see Payment 
Cent Dig. i$ 9&-103; Dec. Dig. { 38.*] 

2. Patwent (I 38*)— Appucation— Seoubed 
AND TJnsecubed Dkbts. 

A debtor, when making a payment, has 
the primary right to direct its application to 
such debt as be may choose, whether secured 
or unsecured. 

[Ed. Note. — For other cases, see Payment 
Cent Dig. {{ 99-103; Dec. Dig. i 38.*] 

a Payment (8 38*) —Application — Dibbo- 

TION BY DEBTOB. 

It is not necessary that a debtor should 
direct application of payment at the precise 
time the money is paid. A direction made 
prior to such payment and not changed be- 
fore or at the time payment is made, is a man- 
ifestation at the time of the intention or dcKire 
of the debtor as to the application of such 
payment. 

[Ed. Note. — For other oases, see Payment 
Cent Dig. §§ 99-103; Dec. Dig. % 38.*] 

4. Payment (| 36*)— Application— Medium 
OF Payment. 

The rule of the application of payments is 
not confined to payments made in money, but 
may include monthly credits, to whicli an em- 
ployf is entitled, for a portion of his wages; 



a direction of the appHcadon being made by' 
the employ^ picior to the eotering of said 
monthly credits. 

[Ed. Note.— For other cases, see Payment 
Dec. Dig. f 36.*] 

Commissioners' Opinion, Division No. 1. 
Error from Oarter County Court; I, N. Ma- 
son, Judge. 

Action by the Cook County Liquor Com- 
pany against A. J. Carson and another. 
Judgment for plalntifT, and defKidants bring 
error. Beversed and remanded. 

Slgler A Howard, of Ardmote, for plain- 
tiffs in error. Orvllle T. Smith, of Oklahoma 
City, and Wm. Pfeifler, of Ardmore, for de- 
fendant in error. 

SHABP, C. Plaintiffs in error, defendants 
below, were Indebted to defendant in error, 
plaintiff below, on two promissory notes, one 
for $368.50, secured by chattel mortgage; a 
second for $500, which was unsecured. The 
note secured by the cbattel mortgage was 
executed in the month of December, 1908; 
the unsecured note, In January, 1909. At 
the time of the execution of the notes, plain- 
tiff in error, A. J. Carson, was a salesman la 
the employ of plaintiff, and it was agreed 
between the parties that the plaintiff was to 
deduct $50 per month out of each and every 
month's wages or earnings, the same to be 
credited on the said A. J. Carson's indebted- 
ness. On the evening of the day that the 
second note was executed, it Is claimed by 
said A. J. Carson that he notified David Dree- 
ben, one of the partners of plaintiff company, 
that the accruing monthly credits should be 
applied on the secured note, and Dreeben, on 
behalf of the partnership, so agreed. The 
latter in his deposition testified that no such 
agreement was ever made by him as claimed 
by Carson. Defendant A. J. Carson contin- 
ued in the employ of the plaintiff for some- 
thing over a year, and was entitled to a total 
credit of $625. Instead of applying the cred- 
its to the payment of the secured note, they 
were first applied by plaintiff to the payment 
of the unsecured note, and, after Its payment, 
the balance was credited on the secured note. 
The case was tried before the court without 
the intervention of a Jury. Special findings 
of fact and conclusions of law were made, of 
which the following form a part: "I find 
that the defendant A. J. Carson at some time 
after the making of the two notes, one se- 
cured and one unsecured, to the i>laintlff, re- 
quested one of the plaintiffs, Mr. Dreeben, to 
credit his payments, to wit, $30 a month, up- 
on the secured note. I find, however, that 
the said Dreeben did not positively agree or 
enter Into a contract so to do. I find that 
the defendant A. J. Carson did not make a 
demand for payment to be credited to the 
secured note at the time he made each par- 
tlc-ulnr payment thereon." 

[1 ] The conclusions of law predicated upon 
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the flndlogs of fact, In brief, were that the 
credits were properly applied, and that the 
plaintiff was entitled to recover a Judgment 
for the possession of the proi)erty mortgaged 
to secure the payment of the first note. In 
the first place, It was not necessary that any 
agreement be made as to the application of 
the payments. The general rale is that, when 
a creditor holds more than one claim against 
Ills debtor, the latter on making a payment 
has the right to direct upon which debt it 
shall be credited, and it is only where no di- 
rection is given that the creditor can make 
the application; that, where a direction by 
the debtor to apply payments exists at the 
time that the payments are made, It is the 
duty of the creditor to so apply them. Kent 
& Barnett v. Marks & Gayle, 101 Ala. 350, 14 
South. 472; Pearce v. Walker, 103 Ala. 250, 
15 South. 568; Bell et al. v. Bell (Ala.) 56 
South. 926, 37 L. R. A. (N. S.) 1203 ; Farris 
et al. V. Morrison, 66 Ark. 318, 50 S. W. 693 ; 
Briggs V. Steele, 91 Ark. 458, 121 S. W. 754; 
Wendt V. Ross, 33 Cal. 650; Frutlg v. Traf- 
ton, 2 Cal. App. 47, 83 Pac. 70; Perot v. Coop- 
er, 17 Colo. 80, 28 Pac. 391, 31 Am. St Rep. 
258; Boyd v. Agricultural Ins. Co., 20 Colo. 
App. 28, 76 Pac. 986; Nichols v. Culver, 51 
Conn. 177; Cavanaugh et al. v. Marble, 80 
Conn. 389, 68 Atl. 853, 15 L. R. A. (N. S.) 
127; Pickering v. Day, 2 Del. Ch. 333; Ran- 
dall V. Parramore & SmitJj, 1 Fla. 409 ; Green 
V. Ford, 79 Ga. 130, 3 S. E. 624; Austhi v. 
Southera Home Loan Ass'u, 122 Ga. 439, 50 
S. E. 382; Dorris Lbr. Co. v. Cummins, 157 
111. App. 10; Murphy v. Schnell, 248 111. 182, 
93 N. E. 738; Barrett v. Sipp et al. (Ind. 
App.) 98 N. E. 310; Huffman et al. v. Cauble, 
86 Ind. 591; Trentman v. Fletcher et al., 
100 Ind. 105; Condultt et al. v. Ryan, 3 Ind. 
App. 1, 29 N. E. 160; First Nat. Bank v. 
HoUlngsworth, 78 Iowa, 575, 43 N. W. 536, 6 
I* R. A. 92; Irwin v. Paulett, 1 Kan. 418; 
Koebler v. Bierbaum (Ky.) 122 S. W. 524; 
Howard v. London Mfg. Co., 72 S. W. 771, 
24 Ky. Law Rep. 1934 ; Slaughter & Crosby 
V. MiUing, 15 La. Ann. 526 ; Blake v. Saw- 
yer, 83 Me. 129, 21 Atl. 834, 12 L. R. A. 712, 
23 Am. St. Rep. 762; Starrett v. Barber, 20 
Me. 457; Treadwell v. Moore, 34 Me. 112; 
Trustees of Church v. Heise & Co. et al., 44 
Md. 455 ; Lee v. Early, 44 Md. 80 ; Reed v. 
Boardman, 20 Pick. (Mass.) 441; Ramsay v. 
Warner, 97 Mass. 8; Blair v. Carpenter et 
al., 75 Mich. 167, 42 N. W. 790; Harper v. 
Concrete Pub. Co., 166 Mich. 429, 131 N. W. 
1112 ; Solomon v. Dre-schler, 4 Minn. 278 (Gil. 
197) ; Crlsler v. McCoy, 33 Miss. 445; Sparks 
V. Jasper County, 213 Mo. 218, 112 S. W. 
265 ; Burchard v. Western Commercial Trav- 
elers Ass'n, 139 AIo. App. 606, 123 S. W. 
973; Murray v. Schneider, 64 Neb. 484, 90 
N. W. 206 ; City of Lincoln v. Lincoln St. R. 
Co., 67 Neb. 469, 93 N. W. 766; Parks v. In- 
gram, 22 N. H. 283, 55 Am. Dec. 153; Bean 
v. Brown, 54 N. H. 395; Benson v. Rein- 
shageu et ux., 75 N. J. Eq. 358, 72 AU. 954 ; 



Marsh t. Tanness, 75 N. J. Bq. 607, 74 AtL 
47; Seymour v. Marvin, 11 Barb. (N. Y.) 80; 
New York, etc.. Brewing Co, v. Angelo, 144 
App. Div. 655, 129 N. Y. Supp. 713; Lee v.- 
Manley, 154 N. C. 244, 70 S. E. 385; Bank 
V. Roberts et al., 2 N. D. 195, 49 N. W. 722 ; 
Eureka Ins. Oo. v. Duble» 3 Ohio Dec. (Re- 
print) 316; Stewart et aL t. Hopkins et aL, 
30 Ohio St. 502; TrulUnger v. Kofoed, 7 Or. 
228, 33 Am. Rep. 708 ; Risher v. Rlsher, 194 
Pa. 164, 46 Atl. 71; Wardlaw v. Troy OU 
MIU, 74 S. C. 368, 54 S. E. 658, 114 Am. St. 
Rep. 1004; Hopper v. Hopper, 61 S. 0. 124» 
39 S. B. 366; Fulton et al. v. Davidson et al., 
3 Helsk. (Tenn.) 614 ; White v. Blakemore, 8 
Lea (Tenn.) 49; Bnssey v. Grant's Adm'r et 
al., 10 Humph. (Tenn.) 238; John B. Bonner 
Memorial Home v. Collin County Nat Bank, 
57 Tex. Civ. App. 313. 122 S. W. 430; Robin- 
son et al. v. Doollttle et al., 12 Vt 246; 
Ayer t. Hawkins, 19 Vt. 26; Cliapman v. 
Commonwealtli, 66 Va. 721; Pope v. Trans- 
parent Ice Co., 91 Va. 79, 20 S. B. 940 ; Post- 
Intelllgencer Pub. Oo. v. Harris, 11 Wash. 
500, 39 Pac. 965 ; Ross-Higgins Co. y. Rook, 
65 Wash. 546, 118 Pac. 744 ; Hempfield R. R. 
Co. T. Thomburg, 1 W. Va. 2G1; Johnston et 
al, v. Northwestern Live Stock Ins. Co., 107 
Wis. 337, 83 N. W. 641; 30 Cyc 1228; 4 Enc. 
L. & P. 1058; 2 A. & E. Enc. I* 435; The 
Memnon, 62 Fed. 482, 23 U. S. App. 647, 10 
C. C. A. 502 ; Field et al. v. Holland et aL, 
6 Cranch, 8, 3 L. Ed. 136; Tayloe v. Sandi- 
ford, 7 Wheat. 13, 5 L. Ed. 384 ; United States 
V. Kirkpatrlck et al., 9 Wheat. 720, 6 L. Ed. 
199; Jones v. United States, 7 How. 681, 12 
L. Ed. 870 ; Nat. Bank of New York v. Me- 
chanics' Nat Bank, 94 U. S. 439, 24 L. Ed. 
178. It is, therefore, immaterial that the 
piaintlfC did or did not agree or consent to 
the debtor's request. The money was due> 
and belonged to Carson, and he had a right 
to direct upon which note monthly credits 
should be mada 

[2] Nor is the rule of the application of 
payments affected by the fact that one of the 
debts owing is secured, while the pther is 
unsecured. Green v. Ford, 79 Ga. 130, 3 S. 
E. 624; Briggs v. Steel, 91 Ark. 458, 121 S. 
W. 754; Kent & Barnett v. Marks & Gayle, 
101 Ala. 350, 14 South. 472; Howard v. Lon- 
don Mfg. CO., 72 S. W. 771, 24 Ky. Law Rep. 
19.34; Marsh v. Vanness et aL, 75 N. J. Eq. 
007, 74 Atl. 47; Lee v. Manley, 154 N. C. 244, 
70 S. E. 385; Baum v. Trantham, 42 S. C. 
104, 19 S. B. 973, 46 Am. St Rep. 697; John 
B. Bonner Memorial Home v. Collin County 
Nat Bank, 57 Tex. Civ. App. 313, 122 S. W. 
430 ; Post-Intelllgencer Pub. Co. v. Harris et 
aL, 11 Wash. 500, 39 Pac. 9G5. 

[3] It was not necessary that Carson should 
direct the application of the payments at the 
precise time that the payments were made or 
credits entered. This he could do before- 
hand. Having once notified the creditor up- 
on what debt the credits should be entered, 
it was unnecessary to repeat this notice at 
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the end of eacb month, or on each pay day. 
Petty y. DUl, 63 Ala. 641; Wendt v. Boss, 33 
Cal. 650; Bank t. Boberts et al., 2 N. D. 
19S, 49 N. W. 722; Taylor et al. v. Jones, 1 
Ind. 17; Huffman t. Oanble, 86 Ind. 591; 
Burchard v. Western Commercial Traveler^ 
Aas'n, 139 Mo. App. 606, 123 S. W. 973; Wltt- 
kowsky V. Beld, 82 N. C. 116 ; Baum v. Tran- 
tham, 42 S. C. 104, 19 S. E. 973, 46 Am. St. 
Rep. 607; Reynolds et al. v. McFarlane, 1 
Teon. (1 Overt.) 488; 4 Enc. L. & P. 1061; 
2 A. & B. Enc. li. 444; 30 Cyc. 1230. 

[4] It Is Insisted, however, by counsel for 
plaintiff In error that the performance of 
work by a debtor for the creditor Is not a 
payment within the rule allowing the debtor 
to direct the application of payment to a 
particular debt. Treating the payment made 
as services rendered, the general rule Is to 
the contrary, as It Is not necessary that the 
payment be made in money. It may be made 
in notes, or property, or labor. 4 A. & £}. 
Enc. I* & P. 1057. In Smith v. Vaugban, 78 
Ala. 201, the obligations given by the de- 
fendant were for cotton as the consideration 
or price of lands. It was held that the 
rules applicable to the deliveries of cotton 
were the same as to general payments, where 
a debtor owes two or more debts to the same 
person. In State v. Thomas, 33 N. C. 251, 
the payment was in horses and cattle receiv- 
ed as money, and It was held that the gen- 
eral rule of the application of payments ap- 
plied. In Ross V. Crane et al., 74 Iowa, 376, 
37 N. W. 959, the plaintiff had purchased a 
span of horses and given a note and chattel 
mortgage thereon in payment, which were at 
once assigned. The day following he agreed 
In writing with the assignee to work for 
him, and his wages should be applied in pay- 
ment of the note. Sufficient work was done 
to pay the note, when the assignee credited 
the amount on another account, and sold the 
note and mortgage to a third person, who 
seized the team. It was held in an action to 
recover the horses that earnings of the plain- 
tiff under the contract were a payment of 
the mortgage. Other cases In point are Mur- 
ray V. Schneider, 64 Neb. 484, 00 N. W. 206 j 
Martin v. Draher, 6 Watts (Pa.) 644 ; Young 
V. Harris, 36 Ark. 162. 

For the foregoing reasons, the Judgment of 
the trial court should be reversed, and the 
canse remanded. 

PER CURIAM. Adopted In whole. 

(S Okl. 41«) 

8CHECHINGEB v. QAULT et aL 
(Supreme Court of Oklahoma. Feb. 11, 1013.) 

(Syllabut &y the Court.) 

X. Frauds. Statutk of ({ 116*)— Aobeioibnts 
Relatino to Realty— Appointuent of 
Agent. 

An agreement for the sale of real proper- 
ty, or of an Interest therein, if made by an 



agent of the party aongbt to be charged. Is In- 
valid, unless the anthority of the agent be in 
writing, and subscribed by the party sought to 
be charged. 

[Ed. Note.— For other cases, see Frauds, Stat- 
ute of, Cent Dig. {{ 251-260; Dec Dig. f 
116.*] 

2. FRAuns, Statute o? (| 132*)— Opebatiow 
AND Eftbct. 

If a promisor or vendor is ready and will- 
ing to perform, and carry out the sale of the 
land In accordance with his parol agreement, 
he cannot, as a rale, be compelled to give up 
or pay for the consideration received, on the 
sole ground that the agreement is invalid be- 
cause of the statute of frauds, and cannot be 
compelled to perform. 

[Ed. Note.— For other cases, see Frauds, Stat- 
ute of. Cent Dig. §| 285, 286; Dec Dig. | 
132.»] 

3. Vbndob and PoxoHABEa (fl lOS, 806, 8S4*) 
— Rescission o» Contbaot-*-6bodndb— 
Fraud. 

As a rule, one who has entered into a con- 
tract to purchase realty nnder the influence of 
fraudulent representations of the seller may 
rescind the contract and recover the purchase 
money if paid, or avoid its payment, if unpaid. 
[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. {{ 873-876, 069-080; 
I>ec Dig. II 108, 306, 384.»] 

4. ViNDOB AND PUROHABBB (| 884*)— SBUK- 
DIBS OF PubOHASEB— REOOVBBT OF PUB- 

CHASE Monet Paid. 

A petition, which alleges that O., the 
agent represented to S., the vendee, that M., 
the vendor and principal, was the absolute 
owner in fee of the realty ; that he (G.) as 
agent of said M. had full and complete author- 
ity to make and enter into a contract for said 
sale; that S. relied npon said representations 
made by O., the agent and, believing them to 
be true, signed said agreement and in accord- 
ance with its terms drew a draft on the Bknk 
of P. for S1,000, which wu honored and trans- 
mitted to F. bank for O., as agent of the ven- 
dor; that afterwards plaintiff ascertained that 
M. was not the owner in fee of said land, but 
the title was vested in M. and his wife, the 
said premises being then and there the home- 
stead of said M. and his wife, and that O. was 
not the agent of the said M., nor had he ever 
had authority to make the contract of sale of 
said premises on behalf of the wife of said M.: 
that thereafter the wife of said M. notified 
plaintiff, both by word of mouth and letter, 
that she had never consented to the sale of said 
premises, the same being her homestead, and 
that she never would do so, and that she would 
refuse to sign any deed or contract affecting 
the same, or for the sale thereof; that plain- 
tiff then notified the defendants that be refus- 
ed to be longer bound by the agreement and 
thereby rescinded the some— AeM to state a 
cause of action for the recovery of said sum of 
money. 

[Ed. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. i{ 900-080; Dec Dig. 
i 334.*] 

Error ttom District Court, Canadian Conn- 
ty; John J. Carney, Judge. 

Action by Martin Scbechlnger against F. 
M. Gault and others. Judgment for defend- 
ants, and plaintiff brings error. Reversed 
and remanded, with Instructions. 

O. F. Dyer, of Geary, and (Jeo. S. Pearl, 
of El Reno, for plaintiff In error. Wm. O. 
Woolman, of Watonga, for defendants in 
error. 
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WILUAMS, J. Plaintiff In error, as plain- 
tiff, sued the defendants In error, aa defend- 
ants, in the district court, declaring on a cer- 
tain contract entered into with J. D. Miller, 
by F. M. Gault, agent, which is In words and 
figures as follows: "Whereas, the party of 
the first part has sold and agrees to convey 
to the party of the second part the following 
real estate, to wit: N. B. %, sec. 6, T. 13, 
R. 10; also the land south of the Rock Is- 
land R. R. in the N. W. %, sec 5 T. 13, R. 
10, for the sum of |13,600 and payable as 
follows: $1,000 cash In hand to be placed 
in the First National Bank, of Geary, Okla- 
homa, with the deed and abstract and the 
same to show a perfect title, the balance of 
said money to be paid as follows, $6,000 Jan. 
1st, 1009, ana the balance $7,500 on the Ist 
day of March, 1909. Accept (except) the 
right of way through the N. E. ^, sec. 6, T. 
13, R. 10, now used by the R. R. Co. Party 
of the second part Is to have possession of 
the land on January 1, 1009, the loose wire 
now on the fence not stretched is to remain 
in place, and the party of the second part Is 
to hare three ricks of alfalfa hay now on the 
farm, and the party of the second part Is to 
have the privilege of cutting the alfalfa now 
growing on the farm ; also he has the privi- 
lege of plowing the wheat and oats ground." 
In said contract J. D. Miller Is designated as 
party of the first part, and Martin Schechln-. 
ger as party of the second part. Defendants 
each demur to the petition, on the ground 
that it does not state facts sufficient to con- 
stitute a cause of action. Each of said de- 
murrers was sustained by the trial court, 
and judgment rendered in favor of the de- 
fendants. 

[11 As a rule, under the original statute of 
frauds it is not necessary that an agent 
should be authorized in writing to sign writ- 
ten contracts for the sale of land, or mem- 
orandum of an oral agreement for such sale. 
20 Cyc. 277; Ledbeter v. Walker, 31 Ala. 175. 
In many Jursidictions, however, the Legisla- 
tures have specifically provided that the 
agent must be authorized In wrltlnp In order 
to make a binding contract or memorandum. 
Section 1089, Comp. Laws Okl. laoO. par. 
6; section 847, Stats. Okl. Ter. 1S93; 20 
Cyc. 276. It has been held that it Is im- 
material whether the agent's authority was 
in writing, if the principal, with full knowl- 
edge of the sale and the terms and condi- 
tions thereof, ratified the same in writing. 
Butman v. Butmau, 213 111. 104, 72 N. E. 821. 
In Michigan it has been held that the au- 
thority of an agent to execute a written con- 
tract for the purchase of lauds may be shown 
by an oral ratification. Hammond v. Han- 
nin, 21 Mich. 374, 4 Am. Rep. 490. 

(2] Under the allegations of the petition, 
which are admitted to be true by the de- 
murrer interposed by the defendants In er- 
ror, the contract for the sale of the land 
having been e.\ecuted by the vendor through 
an agent, who was not authorized thereto 
in writing, the same was void as in contra- 



vention of the stattite of fraads; the vendee 
not having gone into possession of such 
premises. Section 1089, Comp. Laws of Ok- 
lahoma 1909; section 847, Stats, of OkL 
Ter. 1890; Halsell et al. v. Renfrow « 
al., 14 OkL 874, 78 Pac. 118, 2 Ann. Cas. 
286. But that fact does not necessarily 
entitle the vendee to recover the partial 
payment If a promisor or vendor Is ready 
and willing to perform and carry out the 
sale of land in accordance with his oral 
agreement, he cannot be compelled to give 
up or pay for the consideration received, on 
the sole ground that he could not be compel- 
led to perform. Tenable v. Brown, 31 Ark. 
564 ; McDonald v. Beall, 62 Ga. 5T6; Day r. 
Wilson, 83 Ind. 463, 43 Am. Rep. 76; Crab- 
tree V. Welles, 19 111. 55; Brockhausen ft 
Fischer v. Bowles, Jr., et al., 50 HL App. 98; 
Duncan v. Balrd & Co., 8 Dana (Ky.) 101; 
Nelson v. Forgey, 27 Ky. (4 J. J. Marsh.) 
569; Dougherty's Administrator v. Goggin, 1 
J. J. Marsh. (Ky.) 374; Plunimer v. Buck- 
nam, 55 Me. 105; Riley v. Williams et nx., 
123 Mass. 606; Coughlin v. Knowles, 48 
Mass. (7 Mete.) 67, 30 Am. Dec. 759; Sims v. 
Hutchins, 8 Smedes & M. (5Iiss.) 328, 47 Am. 
Dec. 90; Sennett v. Shehan, 27 Minn. §28, 
7 N. W. 266; La Du-Klng Mfg. Co. v. La Du, 
36 Minn. 473, 31 N. W. 938; McClure v. 
Bradford, 39 Minn. 118, 38 N. W. 753; Key- 
stone Iron Co. ▼. Logan et al., 65 Minn. 537, 
57 N. W. 156; Perkins v. Allnut (Mont.) 
130 Pac. 1; CoHier v. Coates, 17 Barb. (N. 
1.) 471; Dowdle v. Camp, 12 Johns. (N. Y.) 
451 ; Ketchum & Sweet v. Evertson, 13 Johns. 
(N. Y.) 359, 7 Am. Dec. 384; Abbott v. Dra- 
per, 4 Donio (N. Y.) 61 ; Lane v. Shackford, 
6 N. H. i;50; Green v. North Carolina R. Co., 
77 N. C. 95 ; Durham Consolidated Land & 
Improvement Co. v. Guthrie et al., 116 N. C. 
381, 21 S. E. 952; Foust v. Shoffner, 62 N. 
C. 242 ; Mack v. Bragg, 30 Vt 571; Cobb ▼. 
Hall, 29 Vt. 510, 70 Am. Dec. 432. Alabama 
(Nelson v. Shelby Mfg. ft Imp. Co., 96 Ala. 
515. 11 South. 693, 38 Am. St Rep. 116), 
Michigan (Scott v. Bush, 26 Mich.. 418, 12 
Am. Rep. 311), Virginia (Brown v. Pollard, 
89 Va. 696, 17 S. B. 6), and Wisconsin (Mc- 
Klnnon v. VoUmar, 75 Wis. 82, 43 N. W. 
*>00, 6 L. R. A. 121, 17 Am. St Rep. 178) sup- 
port a rule to the contrary. 

[3, 41 This contract whiLst declared by stat- 
ute to be invalid, is neither Illegal nor asalnst 
good morals, nor against the puWIc policy of 
the state, other than It was not entered into 
In the manner prescribed by the statute. Ob- 
viously what was Intended by declaring that 
such contract should be InniUd, unless in 
writing, was that the same sliould not be en- 
forceable; for If It was Intended, in declar- 
ing the contract to be invalid on that ground, 
that It should be void as against public poli- 
cy, then all parties thereto would be la pari 
delicto, and, though the vendor may have been 
unwilling to convey or perform, yet the vendee 
still could not recover his partial payment for 
the rea.son that a court of law would grant nei- 
ther relief, but leave them aa it found tbem. 
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Plalntlif aneged that G. represented to blm 
that H. was the absolute owner in fee of said 
premises; that he (O.), aa agent of said M., 
had full and complete authority to make and 
enter into said contract for the sale of said 
premises, and that said premises were fre« 
and clear of and from all former Incum- 
brances; that plaintiff relied upon the repre- 
sentation so made by G., and, beUeviag them 
to be true, signed said agreement and in ac- 
cordance with its terms, drew a draft on the 
Bank of P. for $1,000, which said draft was 
honored, and the money transmitted to the 
defendant First National Bank ; that there- 
after plaintlfT ascertained that the said M. 
was not the owner in fee of said land, but 
that the title was vested in M. and his wife, 
the said premises then and there being the 
homestead of the said M. and his said wife, 
and that said G. was not the agent of said 
M., nor had he ever had authority or right 
to contract for the sale of said premises on 
behalf of the wife of said M.; that there- 
after said wife of the said M. Notified plain- 
tiff, both by word of mouth and letter, that 
she had never consented to the sale of said 
premises, said premises being her homestead, 
and that she never would do so, and that 
she would refuse to sign any deed or con- 
tract affecting the same or tor the sale there- 
of; that thereafter plaintiff notified defend- 
ant G. that he refused to be longer bound 
by the agreement, and rescinded the same; 
that after said notice was served he de- 
manded of G. the return of the said $1,000 
which was refused. By the demurrer these 
allegations were admitted to be true. 

In Harris et al. y. Carter's Adm'rs et al., 
3 Stew. (Ala.) 233, It is said : "It is certain- 
ly a correct rule that one who has purchased 
an estate under the Influence of the fraud- 
ulent representations of the seller may re- 
scind the contract and recover back the pur- 
chase money If paid, or avoid its payment if 
unpaid; but a purchaser, with knowledge 
of bis vendor's title, cannot object that he 
had no title at the time of the sale If be 
afterwards consummate his title before the 
vendee has performed the conditions on which 
he Is authorized to demand It." 

But it seems to be settled by authority 
and reason that if the contract is made by 
the vendor in good faith, and he has such 
an Interest in the 'subject-matter of the eon- 
tract, or is so situated, that be can reason- 
ably convey a good title at the proper time, 
that is sufficient. Gray v. Smith (C. C.) 76 
Fed. 525; Burks v. Da vies, 85 Cal. 110, 24 
Pac. 613, 20 Am. St. Rep. 213; Easton r. 
Montgomery et aL, 90 Cal. 307, 27 Pac. 280, 
25 Am. St. Rep. 123; Provident Loan & 
Trust Co. y. Mcintosh et al., 68 Kan. 452, 75 
Pac. 498, 1 Ann. Cas. 906; Dresel v. Jordan, 
104 Mass. 415; Boehm t. "Wood, 1 Jac. & 
Walk. 419; Salisbury v. Hatcher, 2 Y. 4 
Col. Ch. 54; Dutch Church v. Mott, 7 Paige 
(N. T.) 77; Baldwin v. Salter, 8 Palige (N. 



T.) 473; Seymour t. Delancy, 8 Cow. (N. Y.) 
446, 15 Am. Dec. 270; Hepburn ▼. Dunlop, 1 
Wheat 179, 4 L. Ed. 65 ; Richmond v. Gray, 
3 Allen (Mass.) 25, and cases cited ; Barnard 
y. Lee, 97 Mass. 92 ; Hazleton v. Le Due, 10 
App. D. C. 395; Flanagan y. Fox, 5 Misc. 
Rep. 689, 25 N. Y. Supp. 514; 29 Am. & Eng. 
Encyc. of Law (2d Ed) 608. 

It follows that the trial court committed 
error in sustaining the demurrer and hold- 
ing that the petition did not state a cause 
of action. 

The Judgment of the lower court is revers- 
ed and remanded, with instructions to pro- 
ceed In accordance with this opinion. All the 
Justices concur. 

Bx parte GRATES. 

(Criminal Court of Appeals of Oklahoma. 

March 4, 1913.) 

(SvUalui ly the Court.) 

Cbiminal Law (» 6*)— Powebs of TEaarro- 
BiES — Laws Defimno and Pcnisbing 

MCROEB AND MANSLAOOHTEB. 

Oklahoma Territory had the authority and 
power to enact laws defining the crimes of murder 
and manslaughter, and to prescribe punishment 
therefor. 

'[Ed. Note.— For other cases, see CMininal 
Law, Cent Dig. i 5 ; Dec. Dig. | tt.*] 

Applictition of Theodore Graves for writ of 
habeas corpus. Writ denied. 

W. D. Halfhlll, of Muskogee, for petition- 
er. Chas. West Atty. Gen., and Jno. L. Hull, 
Special Asst Atty. C^en., for respondent 

DOYLE, J. This Is a petition for writ ot 
habeas corpus, and is filed for the purpose of 
setting at liberty Theodore Graves. It Is al- 
leged In the petition that he is restrained 
tff his liberty, and is unlawfully imprisoned' 
in the state penitentiary at McAlester, by R. 
W. Dick, warden. 

It appears from the petition that Theodore 
Graves was In the district court of Washita 
county, Oklahoma Territory, duly con-victed 
of the crime of manslaughter in the first 
degree, and was on November 22, 1904, sen- 
tenced to Imprisonment for a term of 10 
years; that on February 9, 1909, he was 
paroled by the state board of pardons and 
paroles; aild that by direction of the <3ov- 
ernor of the state of Oklahoma, said parole 
so granted was later revoked. It is alleged : 
"That, the Governor of the state of Okla- 
homa has no constitutional or lawful right 
or authority to order the imprisonment In 
the penitentiary of the state of Oklahoma, 
this petitioner ; that upon the contrary, said 
warrant and Imprisonment of petitioner 
aforesaid Is a violation of the rights of this 
petitioner, in this, to wit: That said order 
of the Governor aforesaid, if carried out, 
will imprison this petitioner tor a longer 
time than he would have been imprisoned by 
the order, Judgment, and decree of the court 
Ih which he was originally sentenced; that 
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tbe Governor of the state. of Oklahoma bas 
no judicial authority, or any legal right or 
capacity, to fix a time in which the petition- 
er should be imprisoned, beyond tbe time 
fixed and limited by the court, where said 
petitioner was tried, convicted, and sentenced 
by said court aforesaid; and that his pres- 
ent Imprisonment and restraint of this peti- 
tioner Is an imprisonment "without due 
process of law," and in violation of the Con- 
stitution of the United States of America." 
It is also alleged that the Code of Criminal 
Procedure of the territory of Oklahoma was 
never duly enacted. In that the same was 
never signed by the presiding officer of the 
council, nor of the House of Representatives, 
nor the Governor of the territory of Okla- 
homa, as required by the "organic act" of 
said territory. It is further alleged that 
the district court of Washita county had no 
Jurisdiction to try said cause for the reason 
that, at the time of the passage of the or- 
ganic act (Act May 2, 1890, c. 182, 26 Stat 
81), there was in force in the territory, in- 
cluded within the limits of Oklahoma, cer- 
tain laws of the United States, which cov- 
ered specifically the offense of murder and 
manslaughter, when committed in a place or 
district under the exclusive Jurisdiction of 
the United States. 

The petition was filed with the clerk of 
this court September 17, 1912, but was not 
presented to the court, or any member there- 
of. Later a brief was filed, and the Attor- 
ney General filed an answering brief. No 
proof was offered In support of the aver- 
ments of tbe petition. The petition does not 
contain a copy of the original Judgment of 
conviction, nor of the parole, nor of the 
order revoking the parole; nor is a copy of 
the warrant and order of arrest issued upon 
the revocation of the parole attached to the 
petition. Therefore no question is properly 
presented by the averments relating thereto ; 
the jurisdictional questions sought to be rais- 
ed having been heretofore determined, ad- 
versely to the contentions of petitioner's 
counsel. Oklahoma Territory had the right 
and power to enact laws defining the crime 
of murder and of manslaughter, and to 
prescribe punishment therefor. 

We are clearly of opinion that the applica- 
tion is wholly destitute of merit. Therefore 
the writ of habeas corpus Is denied. 

ARMSTRONG, P. J., and FUBMAN, J., 
concur. 



BILLY V. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 1, 1S)13.) 

(Bvllalut hv the Court.) 

Homicide (5S S.'iS, 300*)— Evidence— Snin- 
ciENOT — Instructions. 

In a prosecution for murder, the evidence 
ia keld sufficient to support the verdict of 



manslaughter in tbe first degree, and that no 
reversible error was committed on the triaL 
[Ed. Note.— For other cases, see Homicide, 
Gent. Dig. K 5.S9-.541, 614, 616-«20, 622-630; 
Dec. Dig. If 255, 300.*] 

Appeal from District Court, Pnshmataha 
County; Malcolm E. Rosser, Judge. 

Lyman Billy was convicted of manslaugh- 
ter, and appeals. Affirmed. 

0. E. Dudley, of Antlers, for plalntifF In er- 
ror. Chas. West, Atty. Gen., Smith C. Mat- 
son, Asst Atty. Gen., and Hiram A. King, 
Sp. Asst Atty. Gen., for the State. 

DOYLE, J. Plaintiff in error, Lyman 
Billy, hereinafter referred to as the "defend- 
ant" was convicted of manslaughter in the 
first degree in the district court of Pushma- 
taha county, on an information filed in said 
court December 21, 1010, charging him witb 
the murder of Julius Hobson, on or about 
the 18th day of November, 1010. In accord- 
ance with tbe verdict of the jury be was 
sentenced to serve a term of 10 years' im- 
prisonment in the state penitentiary. The 
judgment and sentence was entered on Feb- 
ruary 18, 1911. To reverse the judgment tbe 
defendant prosecuted an appeal by filing in 
this court August 12th a petition in error 
with case-made. 

The errors assigned are : First the admis- 
sion of improper and Incompetent evidence; 
and, second, the refusal to give a requested 
instruction. 

The circumstances tmder which the homi- 
cide was committed are, briefly, as follows: 
Julius Hobson, the deceased, David Charley, 
and Samson Jackson, on the day of tbe homi- 
cide, went to Slna Homer's tiouse and passed 
by the defendant's house; it being about 
200 yards from where they were going. The 
deceased's sister was staying at Sina Homer's, 
and be was trying to persuade her to go 
home with him, when the defendant appeared 
and told her to come to his house. The par- 
ties concerned were Choctaw Indians. David 
Charley, who the evidence shows had been 
living In adultery with Martha Hobson, told 
her she had better go home with the deceased, 
as he was her brother. The defendant then 
pulled a pistol, and the deceased ran to- 
wards him and fell over the fence. David 
Charley then pulled a pistol and fired at the 
defendant and the defendant fired baclt, 
shooting all bis cartridges'at David Charley 
and the deceased ; David Charley also shoot- 
ing at the defendant. No one was hit by any 
of these shots. During the shooting Martha 
Hobson ran away from the scene, going west 
After the shooting the defendant went soutli 
200 yards to his house. Before reaching 
his house be was overtaken by David Charley, 
who told blm that it would be better to let tbe 
deceased alone, that he was drunk, and the 
defendant answered, "I am not making any 
trouble for you." David Charley then re- 
turned to where the difficulty first started, 
and with Samson Jackson and the deceased 
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tbey went towards tbe west, tihna going away 
from the defendant's luyese. All tbree were 
on boraeback. 

Tbe testimony of C. M. Whatley, who lived 
on the defendant's place, and J. J. Matthews, 
who was there at the time, and who, we 
gather from the record, were not related to 
any of the parties to the difficulty, shows 
that the defendant went Into his house and 
Immediately came out with a Winchester, 
and went back to Sina Homer's house. 

The evidence tends further to show that 
the defendant followed the deceased at least 
200 yards before shooting him, and that the 
deceased was about 200 yards from him 
when he shot him. The evidence clearly 
establishes the fact that the defendant was 
pursuing the deceased when he flred the shot, 
and that the bullet entered his back. 

The defendant testified on his own behalf 
that he was a Gospel worker and that his 
wife was Martha Hobson's aunt That 
David Charley tried to shoot him and he ran 
home. The record then shows his testimony 
as follows: "Q. What did you do after you 
got home? A. I went In the closet of the 
house. Q. What did you get there, if any- 
thing? A. I was so excited and so scared 
tliat I do not know what I did get or what I 
was doing, bnt I found out I had a gun. Q. 
After yon got that gun, did you shoot at 
anybody? A. The witnesses testify that I 
did, and I reckon I must have shot at him. 
Q. How far were you from your house when 
yon shot? A. Alx)ut 100 yards. Q. How 
far was Julius away from you when you shot 
at hiiu? A. About 200 yards. Q. Was Juli- 
us walking or riding? A. He was horseback. 
Q. Did he get down off his horse after you 
shot? A. Yes. Q. Did he get down Immedi- 
ately, right where you shot? A. After I 
Bhot he went on about 200 yards, and I saw 
him get off his horse. Q. Why did you shoot 
at Julius? A. I knew that tbey would kill 
me or hurt me, and I was excited, also scar- 
ed, and that Is why I shot at him." 

Coming now to the errors assigned : First, 
objection is made to the ruling of the court 
in permitting the state's witness David 
Charley, on redirect examination, to state, 
over objection of counsel for the defendant, 
that he had been convicted that morning for 
the part he took In the difficulty. Witness 
bad just testified on cross-examination as 
follows: *'Q. David, you were convicted for 
bog theft In the Choctaw court and whipped, 
were yon not? A. Yes, sir; I was whipped. 
Q. For hog stealing? A. Yes, I stole him and 
got whipped." The record does not disclose 
for what offense witness was convicted of 
that morning. So far as this court knows, 
It was l)eneflcial to the defendant tn tending 
to discredit the witness. 

In support of this assignment, the case of 
Rhea t. Territory, 3 Okl. Cr. 280, 106 Pac. 
314 is cited. In that case it was held that: 
"Although evidence may be improperly ad- 
mitted against the defendant, on account of 



which his conviction would be reversed, yet, 
If the defendant takes the witness stand and 
testifies to the same thing, the error in re- 
ceiving the other evidence vrill become barm- 
less, and then will not be ground for rever- 
sal." ' However, the court properly permitted 
this evidence to be received. 

The second objection is made to the rul- 
ing of the court In refusing to let Martha 
Hobson, a witness for the defendant, answer 
the following question: "State to the jury 
how you happen to live with David Charley." 
On the state's objection, the following ruling 
was made : "The Court : Q. Yon can prove 
the actions of her brother at the time of the 
trouble, but It makes no difference how she 
commenced to live with David Charley. If 
her brother wanted her to live with David 
Charley in the beginning, or forced her to 
do so, It would make no difference now, or at 
the time of this transaction; but his con- 
duct then Is a proper matter for the Jury." 
'Xtils evidence would not have been admis- 
sible under any rule. However, the defend- 
ant was permitted to prove by the witness 
that on the day of the homicide her brother 
wanted her to go back and live with David 
Charley. 

The only other error assigned is based up- 
on the action of the court in refusing to 
give a requested Instruction as follows: "If 
you believe from the evidence that deceased 
and David Charley ran defendant almost to 
his house, and that, when defendant secured 
his Winchester, deceased and David Charley 
retreated, and defendant believed that they 
were retreating with the Intention of renew- 
ing the attack, you are instructed that the 
defendant had a right to pursue them and 
slay them if he were not acting in revenge, 
nor after his defense had ceased." This in- 
struction is clearly erroneous and was prop- 
erly refused. It leaves out the question of 
imminent danger and the question as to who 
was the aggressor. The facts in this case 
could not have justified such an instruction. 
The xmdisputed facts are that, before the 
defendant left his ho.nne after going there 
to get his Winchester rifle, the deceased and 
the other parties were riding away on their 
horses ; that there was a contest l)etween 
the deceased and the defendant over Martha 
Hobson, who during the difficulty at Sina 
Homer's house had run towards the west 
While the defendant was going to his home, 
the deceased had followed and overtaken 
Martha Hobson. The defendant followed 
them far enough, after getting his Winches- 
ter, to see that the deceased was about to 
win out and get Martha Hobson to go home 
with him. He stopped and, taking deliberate 
aim, shot Julius Hobson in the back as he 
was fieeing from him. 

It cannot be doubted, we think, that the 
testimony of the defendant alone warranted 
the jury in finding him guilty of manslaugh- 
ter In the first degree. 

Our conclusion Is that the defend 
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a fair «nd Impartial trial and has nothing to 
complain of at the bands of the court or the 
Jnry. 

The Judgment of the district court of Push- 
mataha county is affirmed. 



ARMSTRONG, P. 
concur. 



J., and FURMAN J^ 



FOSTER T. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 5, 1913.) 

(Byllabut ly the Court.) 

1. Escape (5 1*)— Impbisonment in Countt 
Jail— Misdemeanor. 

Under section 7073, Code of Criminal Pro- 
cedure, it is merely a misdemeanor for a l>er- 
■on imprisoDed, pursuant to a sentence of im- 
prisonment in the county jail, to break jail and 
escape. 

lEd. Note.— For other cases, see Escape, 
Cent Dig. I 1 ; Dec Dig. | !.•] 

2. Escape (J 1*)— Bbeakino JaUt-Punibh- 

VENT. 

Section 2164 of the Penal Code, and sec- 
tion 7073, Code of Criminal Procedure, are not 
repugnant. 

[Ed. Note.— For other cases, see Escape, 
Cent Dig. I 1; Dec. Dig. | l.«] 

Appeal from District Court, Garvin Coun- 
ty; R. McMillan, Judge. 

Jonah Foster was convicted of escaping 
Jail, and appeals. Reversed, with directions. 

Carr A Field, of Pauls Valley, for plalntifl 
in error. Chas. West, Atty. Gen., Smith C 
Matson, Asst Atty. Gen., and John M. Stan- 
ley, Co. Atty., of Pauls Valley, for the State. 

DOYLE, J. Plaintiff in error was convict- 
ed In the district court of Garvin county on 
an information which charged that, on or 
about the 19th day of May, 1911, Jonah Fos- 
ter did escape from the county Jail of Garvin 
county, a prison other than the state prison; 
the said Jonah Foster being then and there 
a prisoner confined in said county Jail of 
Garvin county. The information was filed 
May 23d, on the same day he was arraigned 
and entered a plea of guilty, and was there- 
upon sentenced to Imprisonment in the peni- 
tentiary for a term of one year and one day. 
The following day plaintiff in error employ- 
ed counsel and had a motion prepared asking 
that be be permitted, upon the grounds and 
reasons therein set forth, to withdraw his 
plea of guilty, and that he be granted a trial, 
which motion was overruled. 

On May 27, 1911, in execution of the Judg- 
ment, plaintiff In error was delivered to the 
warden of the penitentiary, where he remain- 
ed confined until released upon an order of 
supersedeas made by this court, when his ap- 
peal to this court had been perfected. April 
10, 1912, the Attorney General and the coun- 



ty attorney filed la tlila Court a moUon to 
remand, with. Instructions to dlBmias, In 
part as follows: "This prosecution was bad 
under the provisions of sectioB 2164, Com- 
piled Laws of Oklahoma 1909, Snyder, when 
In truth this plaintiff should have been pros- 
ecuted under the provisions of section 7073, 
Id., as the admitted facts in this case are 
that plaintiff in error had been convicted of 
the offense of selling intoxicating liquor In 
said county, and pursuant to such conviction 
was coniined in the county Jail of said coun- 
ty, and was by order of the board of coun- 
ty commissioners required to work on the 
public highways therein ; that, while so em- . 
ployed, he escaped and was thereafter cap- 
tured by the sheriff, and this charge was 
lodged against him. Such escape was ac- 
complished without the use of force or fraud. 
Plaintiff in error has already been committed 
in the state penitentiary under this charge 
for the period of four months, and the coun- 
ty attorney of Garvin county is of the opin- 
ion that he has been sufficiently punished un- 
der a mistaken apprehension as to what the 
law was. Therefore we respectfully suggest 
that the district court of Garvin county was 
without Jurisdiction in this case, and the- 
same should be remanded to the said dis- 
trict court, with instructions that It be dis- 
missed." Presumably the district court as- 
sumed Jurisdiction on the theory that a vio- 
lation of section 2164 of the P^ial Code 
was charged. 

[1] Section 7073, Code of Criminal Proce- 
dure, provides: "If any person who may be Im- 
prisoned pursuant to a sentence of Imprison- 
ment In the county Jail, or any person who 
shall be committed for the purjwse of de- 
taining him for trial, for any offense not 
capital, shall break prison and escape, he 
shall be Imprisoned in the county Jail for the 
term of six months." 

The offense charged In the Information 
constitutes a misdemeanor under the afore- 
said section 7073, and the district court was 
without Jurisdiction or power to try the in- 
formation, or to render the Judgment of con- 
viction, or to issue the commitment thereon. 

[2] In Ex parte Martin, 6 Okl. Cr. 224, 118 
Pac. 155, It Is said: "As we view these pro- 
visions, they arc not repugnant; and, while 
they were passed by the same Legislature, 
section 7073 Is the later act, having been 
approved subsequently to section 2164. If 
there la any repugnancy, the later act must 
prevail." 

The confession of error is confirmed, and 
the Judgment of the district court of Garvlu 
county Is reversed, and the cause remanded 
thereto, with direction to dismiss. 

ARMSTRONG, P. X, and FURMAN, J.,. 
concur. 
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ADMNGTON ▼. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 1, 1913.) 

(SuUnbui by the Oourt.) 

1. Cbihinai, Law ($f 586, 1161*)— AfPBAi/- 
Befusal of Continoance. 

An application for continnance in a crimi- 
nal case is addressed to the discretion of the 
trial court; and its action thereon will not be 
disturt>ed, unlesH there appears to have been a 
clear abuse of discretion. 

(Hi Note.— For other cases, see Criminal 
Law, Cent. Dig. S| 1311, 3045-3049; Dec. Dig. 
M S86, 1151.*] 

2. Gbiminal Law (| e29*)— Pdrnibhing Listb 
OF W1TII1SSK8— IteFAULr— Fauubs to Ob- 

JBCT. 

Section 20 of the Bill of Rights provides: 
"In all criminal prosecutions the accused shall 
have the right * * * to be heard by himself 
aod counsel, and in capital cases, at least two 
days before the case is called for trial, he shall 
be furnished with a list of witnesses that will 
be called in chief to prove the allegations of the 
indictment or information, together with their 
peat office addresses.'" Held, that it would be 
error to allow witnesses to testify against him 
in chief whose names have not been so furnish- 
ed, if be st>a8onal>Iy asaerta his constitutional 
right. But if he fails to object to going to trial 
on this ground, but announces ready for trial, 
he cannot afterwards avail himself of this ob- 
jection; and the constitutional light given him 
by this section will be waived. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. i§ 1420-1429, 1432-1436; 
Dec. Dig. § 629.*] 

3. Homicide (| 216*) — "Dying Declaba- 

TIONS." 

Proof that decedent waa shot in the after- 
noon and died the next day about midday, that 
his wounds were necessarily fatal, and that he 
stated to persons present, immediately after he 
was shot, that he was dying, and that he ex- 
pressed no hope of recovery, sufBciently shows 
that decedent appreciated the certainty and 
Imminence of his impending death, and is, in 
itself, a snfficient predicate for the admission 
of his statements of the circumstaaces of the 
homicide as "dying declarations." 

[Kd. Note. — For other cases, see Homicide, 
Cent. Dig. i 457; Dec. Dig. { 216.* 

For other definitions, see Words and Phrases, 
▼ol. 3, pp. 2297, 2298.7 

4. HoMiciDB (J 215*)— Dtino Deculbations 

— AnMISSIBIUTT. 

Where decedent, mortally wounded and 
without hope of recovery, under the solemn con- 
viction of impending death, makes several state- 
ments of material facts concerning the cause 
and circumstances of the homicide, one of which 
.statements was reduced to writing, the prosecu- 
tion is not confined to the written statement, 
but may offer evidence of other statements, 
whether the several statements were similar or 
not Should any of said statements be incon- 
sistent or contradictory, it is open to the de- 
fense to show this fact. 

[K<1. Note.— For other cases, see Homicide, 
Cent Dig. |§ 451-456; Dec. Dig. § 215.*] 

5. HOMICIDB (§ 200*) — COWFROWTINO WiT- 

KESSE8— Dtino Declabationb. 

The constitutional provision (Bill of Rights, 
S 20> tliat in all criminal prosecutions the ac- 
cused ch.Tll "be confronted with the witnesses 
a^iinst him" refers to living witnesses, end not 
to dying declarations. 

lEU. Note. — For- other cases, see ITomicide, 
Cent Dig. §§ 425-427; Dec. Dig. § 200.*] 



6. Crihinai. Law (1 1170*)— BStcLusioK of 

E/VIDBIfCB— Hasmxess Erbob. 

The exclusion of evidence to prove partien- 
lar facts is harmless, if the facts sought to be 
proved are subsequently proved by other evi- 
dence, and it is apparent that the evidence ex- 
cluded could not have changed the result 

[Eld. Note. — For other cases, see Criminal 
Law, Cent Dig. H 3145-3153; Dec. Dig. g 
1170.*] 

Appeal from District Court, McCortaln 
County; Summers Hardy, Judge. 

Henry Addington was convicted of man- 
slaughter, and appeals. Affirmed. 

Hosey ft Leggett, of Idabel, for plaintiff In 
error. Chas. West, Atty. Gen., Smith O. 
Matson, Asst Atty. Gen., and Jos. L. Hull, 
Special Asst. Atty. Gen., for the State. 

DOTLB, J, Plaintiff In error, Henry Ad- 
dington, hereinafter referred to as the de- 
feudant, was convicted of manslaughter In 
the district court of McCurtaln county on an 
information filed In said court on February 
6, 1911, charging him with the murder of 
Bollver McWhorter, In said county, on or 
about December 18, 1910, and in accordance 
with the verdict of the jury was sentenced 
to serve a term of 10 years' Imprisonment In 
the state penitentiary. 

The Judgment and sentence was entered 
on March 4, 1911. To reverse the judgment, 
the defendant prosecuted an appeal by filing 
In this court, August 3, 1911, a petition In 
error with case-made. 

In order to better understand the errors 
assigned, the following brief statement of 
the facts disclosed by the testimony is made, 
also extracts from the testimony of certain 
witnesses for the state and of the defend- 
ant, describing the Immediate facts and cir- 
cumstances of the homicide: 

The deceased and the defendant, residents 
of Idabel, were, respectively, 21 and 18 years 
of age. The deceased, son of a Methodist 
minister, and the defendant, a store clerk, 
were rivals for the hand of one Miss Myrtle 
Suggs, which caused a mlsunderetandlng. 
The evening before the killing there was a 
party at the GarrLson's home, about two 
miles from Idabel. That day the deceased 
received a note, warning him to be a little 
slow, and that If he continued to take the 
stand which he bad In the past he could 
have some one there to haul him home, 
signed "H. A." That evening they met at 
the party, and the dccea.sed threatened to 
whip the defendant. The next day the de- 
fendant armed himself with a pistol, avowed- 
ly to settle with the deceased. After stat- 
ing to several persons that he was looking 
for the deceased, he rode on horsehack about 
a mile out of town and met the deceased 
coming to town. They talked for some time, 
and the defendant fired two shots at the 
deceased ; one of them penetrating his bow- 
els. The defendant then mounted his horse 
and rode back to Idabel, there meeting some 
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of tbe persons he tutd talked to before leav- 
ing town. He said, "I kiUed him out on 
the big road." 

Several witnesses testified to dying declara- 
tions, and a written statement was admitted 
also. The written declaration was as fol- 
lows: "Dec. 18, 1910. I, J. B. McWhorter, 
being aware of approaching death, make 
this my dying statement: We, Henry Ad- 
dington and I, met and were talking, and 
he said he bad started to my house to settle 
a difficulty that we had bad. I asked him 
to read a letter. He did so, and wanted 
to keep It, and drew his revolver. I re- 
marked that he could shoot; that I had 
no arms. He put his gun in his pocket, and 
again drew it. I saw a buggy coming, and 
we walked up the road about a % mile. 
We were comparing paper. 1 pulled oft my 
glove to get the paper in my pocket, to get 
the paper, and he shot me. Had no knife 
in my hand. I asked him not shoot any 
more; he had shot me once. Made in the 
presence of C. T. Coonrod, Guy Short, C. H. 
Morris, A. P. Kerley." 

W. M. Moore and two of his neighbors 
Were standing in his yard, near the scene of 
the tragedy, and, hearing the first shot, their 
attention was directed to where the shot 
was flred. They testified: That when the 
defendant fired the second shot he was ad- 
s'anclng upon tbe deceased, who was backing 
away from him. That they went to where 
the deceased had fallen, and reached there 
With four or five other neighbors. The de- 
ceased said that he was dying and com- 
menced to vomit, and asked for water. A 
search for weapons was made, but none 
found. Two doctors from Idabel appeared 
and placed the deceased in an automobile and 
took him to town, where he died the next 
day about midday. 

The defendant, as a witness In bis own 
behalf, testified: That his first quarrel with 
the deceased was at the store where he was 
employed on the Saturday evening before 
the tragedy, and that the deceased said to 
him, "You have been knocking on me;" and 
"I told him that I did not understand it," 
and he said: "You are; before I get through 
with you, if everything proves up like I 
think it is, you will have me to kill, or I 
will kill you." That about 8 o'clock he hired 
a horse and went to a party at Mrs. Gar- 
rison's, a couple of miles in the country. 
That his horse was turned loose, and he 
went out in the yard, where the deceased 
was standing, and asked who turned his 
horse loose. That the deceased said, "No 
one," but "you have sent to Idabel for of- 
ficers." That the deceased said: "Come on 
down the road. I will settle that with you." 
And the defendant said, "I don't want to 
fight." That the deceased pulled a gun and 
said, "Now, if you don't nm, I am going 
to kill you," and came up to him and put 
his hand on his shoulder, and said: "Your 
mother and sister are both ladles; you are 



a G d son of a b ; right here 

Is where we get together." And the defend- 
ant said: "I am not able to fight you fair; 
all you hold in your hand is all that keeps 
me from getting on you right here." That 
the deceased turned around with two or three 
oaths and said: "No; he will not fight" 
That the next day, after dinner, he went to 
the livery stable and got a horse and started 
to Bill Mayhall's. 

The record then shows his testimony to be 
as follows: "Q. Why were you going to 
BUI Mayhall's? A. Going to Bill Mayhall's 
to see the one that made up the party on 
Saturday night and asked me to go. I goes 
out there to see him. I was going to see if he 
would give another party, and I wanted to 
see him to see if he asked me, or merely 
told these boys to ask me, or merely told 
me to come. I don't know whether I was 
invited or not. I was going to see him to 
see whether I was invited before I said any- 
thing about the racket between me and Boll- 
ver McWhorter. Q. Begin and state what 
occurred from the time you left town on 
that trip. A. I gets out of town. Something 
near a mile out southwest of town here two 
boys were standing on the roadside, Belton 
Taylor, and Suggs, i think, made the remark 
If I knew who Bollver McWhorter was; I 
said 'Yes' and sort of laughed ; I was going 
in a close place, but managed to get out. 
They asked nie where I was going. I said I 
was going to Mayhall's. 'Do you know where 
he lives?' 'Yes ; but he has gone to Shawnee 
town in a wagon along about 2 o'clock.' I 
said, 'I am going to see him to-night' I goes 
ahead and goes up a long lane and rode up 
a hill ; It was about a quarter from where I 
met these boys there was a top of a hill. Yon 
couldn't see any one coming from the south, 
or any one going towards the north, until 
you both got nearly to the top of the hill. 
When I got up to the top of the bill, I seen 
McWhorter coming on the other side of the 
hill. There we were with a fence on both 
sides, and the only way I could get away 
was to go back the way I went I thought I 
had best not do it, although I was thinking 
of what he had said the night before. I was 
going In a lope; I gets up pretty close to- 
gether. He was headed north and me south. 
He turns his pony angling In the road in 
front of me and kind of pulled his glove ott. 
I asked him what he was pulling his glove 
oft for. Before he told me, he never said 
anything, but Just started with his hand to- 
wards his pocket. I made for my pocket. 
He stopped a minute and said, 'I haven't got 
anjrthiug to harm you with.' I says : 'How 
do I know? You had last night; I don't 
know what you have done with it' I says : 
'Don't you go to your pocket ; I am prepared 
to-day ; I ain't going to let you run over me 
to-day.' He looked up the road and saw a 
buggy coming, and says, 'Yonder comes fa- 
ther and mother.' I kept my eyes on him: 
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I was afraid if I looked aroond be ioigbt 
get the advantage of me; I waa afraid of 
Itiui on account of the way be tiad done me. 
I gets down ofC my horse. He got down, and 
be pulled a note out of his pocket, and I 
stayed ou the west side of my horse; I 
was still afraid. On that side I kept my 
horse between us, provided lie got out his 
gun, or anything tie may have bad. I looked 
at the note ; I couldn't make out the words ; 
I told him I didn't know anything about the 
note. He says, 'I received this at the post 
office yesterday evening.' I denied it, and 
said if he could prove that I wrote the note 
I would make him a present of $20 bill. He 
said : 'Let's walk on down the road ; I don't 
want that buggy to get closer.' I walks with 
him. While I was looking at the note, my 
horse broke loose ; it was a scary horse. He 
started Imckdown the road. I says: 'Yes; I 
guess I will. My horse is loose; If I bad 
my horse, I would go on where I started.' 
He said, 'Where are you going? I says, 'I 
am going down to see Bill Mayliair I said, 
'I heard he was going to Shawnee town.' He 
says: 'Yes; he is down there in a wagon 
with some girls, in a wagon down the road.' 
He kept talking alwut the note. I says: 'I 
don't know anything about it; I don't have 
the least idea who wrote the note.' We came 
on up the road ; we passed a buggy ; it was a 
negro and a white man ; it wasn't bis father 
and mother. I was still looking; I was scar- 
ed of him. We came ou up the road, I guess, 
a quarter from where we first met; my horse 
got away from me. Q. Did you turn Imek 
towards town? A. Yes; came on up the 
road, and I stopped by the fence. We walk- 
ed out of the road a little piece. Some peo- 
ple come along in a wagon. I always kept 
lilm in front of me some way, bo I could 
watch him. He says, 'Have you a book in 
your pocket?* We didn't say but a few words 
Uiere; be kind of walked around, and kind 
of got angling a little to the l^t of me. The 
fence run north and south, and the rdad run 
tbe same; the woods was right east of us 
towards town. He come a little northwest of 
me, and was standing talking, and I was 
standing by the fence, with my arm upon the 
fence. He was standing nearly in front of 
me. I was watching him all of the time. 
He said the trouble wasn't nothing; one or 
tbe other of us would have to go to our 
grave. I says: 'I don't want to die; I am 
in tbe prime of life; I suppose you are.' 
While I was in my pocket to get out every- 
thing I had — 1 was going to show him In re- 
gard to that note; I had been trying with 
my bead down; I bad a little book with 
some papers in my pocket; they had got 
crossways in my pocket — while 1 was trying 
to get them, there is where be got at me with 
tbe pocketknife. As he run up, I pulled my 
gun; I bad it in my pocket As I pulled it 
around, he caught it in bis left band. As be 
caught it, it fired. As he made a strike, I 



mn backwards. When it fired, be turned tbe 
barrel loose ; he made a strike. I fired, and 
hit him in the stomach or chest. He threw 
bis liands up, and I backed up. He leaned 
over on his face; he says, 'Don't shoot me 
any more.' I says, 'I won't' I laid my gun 
down, and put him down on tbe stump. I 
pulled bis clothes out and saw where I bad 
hit him. He says: 'I am going to die; get 
me a doctor.' I says, 'I will do anything 
for you.' I gets on my liorse. I says, 'Which 
doctor do you want?' He says, 'McCaskell.' 
I telephoned for tbe doctor and telephoned 
for the sheriff to come out." 

Lawrence Jones testified that a few days 
after tbe killing be went to the place of tlie 
shooting with Mr. Leggett, at his request, 
and Mr. Woods went with them to make a 
diagram of tbe place; that while be was 
there be found a pocketknife lying in tbe 
leaves, and he gave it to Mr. Leggett 

[1] The first assignment of error is that 
tbe court ened in overruling the defendant's 
application for a continuance. The defend- 
ant's atfidavit for continuance sets forth 
"that Albert Addington and Claud Addington 
live at Bethel, and Robert Addington lives 
at Lukfata, and that he has used due dili- 
gence to obtain the attendance of these wit' 
nesses; that he lias been informed and be- 
lieves that the state will attempt to introduce 
a note threatening tbe life of the deceased,' 
purported to liave been written and mailed 
to the deceased ; that said witnesses are de- 
fendant's brothers, and are familiar with 
his tiandwriting, and if present would testify 
that the handwriting of said note is not his 
handwriting ; that the defendant has not had 
said witnesses subpoenaed because of tbe 
fact that immediately after bis examining 
trial be was talcen to Hugo, and there placed 
in the county Jail for safe-keeping, by rea- 
son of whicb be was unable to have free 
intercourse and discussion of his defense 
with Ills attorneys, Hosey ft Lieggett, who 
reside in Idabel ; that he was brought from 
Hugo to Idabel upon convening of the dis- 
trict court at Idabel at the February, 1911, 
term thereof, was arraigned, and given one 
day in which to plead ; that the district court 
was adjourned before the fixing of a day for 
trial of this defendant in said term, and the 
defendant was then transferred to the coun- 
ty jail of Carter county, at Ardmore, and 
was not brought back to Idabel until the 27th 
day of February, 1911, on which day his 
case was assigned for trial, and be did not 
have an opportunity to talk with his attor- 
neys and arrange with them for bis defense 
herein, and has not been able to properly 
prepare for trial at this time and to obtain 
the above said witnesses herein by reason 
of that fact, and cannot at this time go to 
trial without said witnesses, and If forced 
to trial would not be given that fair and 
impartial trial that is guaranteed him by tbe 
Constitution." 
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It wni be noticed t&at tbe defendant did 
not contend In said motion tliat he bad not 
had sufficient time to prepare his defense, 
and the continuance Is not asked on that 
ground. The allegations of the affidavit, as 
to the time allowed him for preparation, were 
made for the sole purpose of showing due 
diligence on his part In trying to obtain the 
testimony of these three witnesses, and did 
not contend that it Injured him In any other 
manner. 

Upon the hearing the record shows the 
following proceeding: "The Court: I will 
not overrule it; I will bold the matter open 
until you have an opportunity to get these 
witnesses. If they don't come, I will permit 
you to use that as a deposition. Are you 
gentlemen now ready to proceed with tbe un- 
derstanding you have? Mr. Leggett: Xes; 
I guess so. The Court: Tbe court will see 
that you have ample opportunity to get these 
witnesses." 

Presumably the defendant had such op- 
portunity ; for nowhere else In the record 
Is any complaint made against proceeding 
with the trial on this ground. On tbe other 
hand, tbe record shows that two of these 
witnesses were sworn and testified for the 
defendant. Besides these, four other wit- 
nesses testified to the same facts which the 
defendant expected to prove by the witnesses 
named in hla affidavit for continuance. "Tbe 
role Is well settled that the granting or re- 
fusal of a continuance, particularly for caus- 
es not enumerated In the statute. Is a mat- 
ter largely within the sound discretion of 
the trial court; and nothing but the abuse 
of this discretion will warrant the appellate 
court In Interfering with the Judgment" 
Milton T. State, 7 Okl. Cr. 407, 124 Pac. 81. 
Tbe court certainly did not abuse Its discre- 
tion In refusing the continuance In this case ; 
nor was the defendant In any manner injur- 
ed by tbe court's action. 

[2] Tbe second assignment is "that tbe 
court erred in overruling the defendant's 
motion to dismiss tbe information against 
him," and the same objection goes to as- 
signments Nos. 3, 4, and 5, and will here be 
considered as one. 

These assignments of error are baaed up- 
on tbe contention that a list of witnesses was 
not served upon tbe defendant as is required 
by the Constitution of the state of Oklahoma. 
Section 20, Bill of Rights, provides: "He 
shall be Informed of tbe nature and cause of 
the accusation agalust blm and have a copy 
thereof, and be confronted with tbe witness- 
es against him, and have compulsory process 
for obtaining witnesses In bis behalf. He 
shall have the right to be beard by himself 
and counsel; and In capital cases, at least 
two days before the case Is called for trial, 
he shall be furnished with a list of the wit- 
nesses that will be called In chief to prove 
tbe allegations of tbe Indictment or informa- 
tion, together with their post office ad- 
dresses." 



The record shows a» fAuWb; 'State' ot 
Oklahoma v. Henry Addlngton. Murder. 
Now, on this the 13tai day of February, 1911, 
the defendant, Henry Addington, is present 
In open court in his own person and repre- 
sented by his attorneys, Hosey & L^gett, 
and the defendant Is arraigned by tbe in- 
formation herein being read to blm In open 
court by N. W. Gore, county attorney pro 
tem. of McCurtaln county, Oklahoma; and 
tbe defendant says that bis true name is 
Henry Addington, and asks and is by tbe 
court allowed a day In which to plead to the 
charge contahied In said Information ; and 
thereupon the defendant, Henry Addington, 
Is served In open court with a true and cor- 
rect copy of the Information herein, together 
with a list of witnesses, containing tb^r 
post office addresses, to be called by tbe state 
to testify In chief in this case. Summers 
Hardy, District Judge." 

Tbe record further shows that <m Mardi 
1st, when tbe case was called for trial : "And 
now both the state and the defendant an- 
nounce ready for trial, tbe state being pres- 
ent and represented by O. M. Barrett, coun- 
ty attorney of McCurtaln county, Oklahoma, 
and T. A. Hope, and tbe defendant, Henry 
Addington, still being present In open court 
and represented by his attorneys, Hosey A 
Leggett" 

In the case of State r. FrlsMe, 8 Okl. Or. 
— , 127 Pac. 1091, it Is held: "Any person 
prosecuted In Oklahoma for a capital otfense 
has the constitutional right to have furnish- 
ed to him, at least two days b^ore tbe trial 
begins, a Itet of tbe witnesses to be produced 
against him in chief by the state; and It 
would be error to force him Into trial and 
allow such witnesses to testify against htm 
whose names have not been so famished. 
If he seasonably asserts his rights. But it 
be falls to object to going to trial on this 
ground, but announces ready for trial, be 
cannot afterwards avail himself of this ob- 
jection; and the constitutional right given 
him by this provision will be waived." See, 
also, Blair v. State, 4 Okl. Or. 359, lU Pac 
1003 ; Starr y. State, 5 OkL Gr. 440, 116 Pac. 
356. 

On tbie face of the record, the objections 
made in these asaignments are not well 
taken. 

[3] The sixth, seventh, eighth, ninth, and 
tenth assignments of error relate to tbe rul- 
ing of the court upon the admission of dying 
declarations, and will be considered together. 

It Is contended that "there is nothing in 
the record to show that tbe deceased made 
tbe statements under a sense of imp^tdlng 
death." Tbe record shows that tbe evldfflice, 
when oftered, was not objected to on this 
ground. However, we think tbe evidence 
conclusively shows such a sense of impend- 
ing death as to make such dying declarations 
admissible. The record shows that he was 
shot Sunday afternoon, and died about mid- 
day Monday ; that In the presence of seven 
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or eight wltnessM, wfio' reached him Immedi- 
ately after the shooting, he said be was dy- 
ing. Br. McCaskell testlfled that he found 
his Intestines punctured In 11 different plac- 
es, and that he stated to witness several 
times that he knew that he was going to die. 
There Is no testimony tending to show that 
he had any hope of recovery. 

In the case of Morris ▼. State, 6 Okl. Cr. 
29, 115 Pac. 1030, It Is said : "It Is essential 
to the admissibility of dying declarations, 
and is a preliminary fact to be proved by 
the prosecution, that they were made under 
a sense of Impending death. Tbla may be 
made to appear from what the Injured per- 
son said, or where, from the nature and ex- 
tent of his Injuries, it is evident that he 
must have known that he could not survive. 
It la sufficient if It satisfactorily appears 
that they were made under the sense of Im- 
pending death, whether it be directly proven 
by the express language of the declarant, or 
be inferred from his evident danger, or the 
opinions of the medical attendants, stated 
to htm, or from other drcnmstances of the 
case, such as the length of time elapsing t>e- 
tween the making of the declarations and 
his death, and the fact that the declarant 
was 80 weak that he could not sign his name 
and so affixed his mark, aU of which are re- 
sorted to in order to ascertain the state of 
declarant's mind." 

[4, S] It is next contended that the court 
erred in admitting testimony as to an oral 
statement of the deceased, fSirst admitted by 
the court and then rejected, because It ap- 
peared that the deceased bad acquiesced In a 
written statement: and counsel Insist that 
the error in admitting it was not cured by its 
rejection. 

"nie oral statement made by the deceased, 
to which the witness testified, was made con- 
temporaneously with the written statement 
admitted. The only material difference Is 
that when the buggy was coming the deceased 
said: "There comes father and mother; 
don't let them see we are having any trouble; 
I would not have them know it for anything 
In the world." The only error was the rul- 
ing of the court rejecting the oral statement. 
In Morris t. State, supra. It is said: "We 
think the sound rule, supported by reason 
and authority, Is that, where statements of 
material facts concerning tlie cause and dr- 
eumstances of the homicide are made at dif- 
ferent times by the vlctlin, under the solann 
conviction of Inpendlng death, one of which 
was reduced to writing, the prosecution Is 
not confined to the written statement, but 
may offer oral evidence of the statements 
made at other times, whether the several 
statements were similar or not" See Wig- 
more on Evidence, fi 18S2, 1449, and 1400; 
State T. Oarrington, IB Utah, 480, BO Pac 
526; and 4 Bncyc. of Bv. 1012, and notes. 

We know of no law or rule that would eon- 
fine either the state or the defendant to the 



written dying dedaratlon, whera other and 
different statements are made contempora- 
neously with the written declaration, or 
made subsequent thereto. Should any of 
such separate statements be - Inconsistent or 
contradictory, it is open to the defense to 
show the fact. "Dying declarations are 
statements of material facts concerning the 
cause and circumstances of the homicide, 
made by the victim under the solemn con- 
viction of impending death, and as such are 
to be dlstmgulsfaed from other admissible 
declarations, such as declarations which con- 
stitute a part of the res gestffi, or declara- 
tions made in the presence of the accused. 
Such declarations are admissible as evidence 
against the accused, because they were ad- 
missible at common law. The constltutlon- 
ality of this rule has been so uniformly af- 
firmed that the question is- no longer an open 
one. They may be oral or In writing. Be- 
ing a substitute for sworn testimony, they 
must be such narrative statements as would 
be admissible had the victim been sworn as 
a witness. Mere conclusions or matters of 
opinion or belief, which would not be receiv- 
ed if the declarant was a witness, are inad- 
missible; and, upon objection properly made, 
such statements or clauses should be reject- 
ed. In the absence of a statute, the rule re- 
quiring a dying declaration to go In as a 
whole has no application here." Mulkey t. 
State, 6 Okl Cr. 75, 113 Pac. 532. 

The eleventh assignment is that the court 
erred in permitting the note, warning the 
deceased not to attend the party, to be ad- 
mitted in evidence over their objection, for 
the reason that said note was not sufficiently 
identified to be admissible. There can be 
no doubt about its identification, if the evi- 
dence of the oral dying declarations be ad- 
mitted. We have herein shown that this tes- 
timony was competent, and was erroneously 
rejected by the trial court after first being 
admitted. But In that part of the testimony 
which was allowed to go to the Jury the wit- 
ness Coonrod identifies this note as being 
the one he took out of the pocket of the de- 
ceased, and that he showed it to the deceas- 
ed, who Identified it as the one "that the rack- 
et came up over." This part of the testimony 
Is not excepted to, and was not rejected by 
the court. The note was not admitted as 
proof of a prior threat of the defendant, but 
as a circumstance attending the shooting. 
The testimony on the part of the state and 
the defendant's own testimony show that the 
defendant and the deceased were looking at 
and discussing this note at the time the kill- 
ing occurred. It was clearly competent as a 
part of the res gestae. 

. The last assignment te that the court fur- 
ther erred in refusing to allow witness W. 
R. Neal to testify as to the general reputa- 
tion of the deceased for violence . The state 
objected, for the reason that no^proper foun- 
dation had been laid in this: That the wlt- 
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noes has not stated that lie knew that the 
deceased lived at the place named, and that 
the time was too remote, being three or four 
years prior thereto. 

[(] If the court's ruling was erroneous, 
we think it was harmless, as the defense was 
allowed to offer proof as to decedent's repu- 
tation while Hying at Idabel; and the testi- 
mony of these witnesses was not contradict- 
ed by any evidence offered by the state. 
"The exclusion of evidence, whether it is or 
Is not competent, is harmless, where it rea- 
sonably appears that its admission would not 
have affected the verdict" And: "The ex- 
clusion of evidence to prove particular facts 
is harmless, if the facts sought to be proved 
are subsequently proved by other evidence, 
and it is apparent that the evidence exclud- 
ed could not have changed the result" 12 
Cyc. 925 and 026, and cases cited in notes 85 
and 87. 

No complaint is made to the charge. The 
court Instructed the jury fully and liberally 
for the defendant 

After a most careful review of the record, 
we have been unable to discover any prej- 
udicial error. The defendant was convicted 
only of manslaughter In the first degree. 
As we view the record, his youth and the 
humanities of the law are all that saved him 
from a conviction of murder. 

The Judgment is affirmed. 

ARMSTUONQ, P. J., and PDRMAN, J., 
concur. 



(8 Okl. Cr. 686) 

STATE V. COTLEJ et aL 
(Criminal Court of Appeals of Oklahoma. 
March 1, 1013.) ' 

(Byllabu* hy the Court.) i 

L Statutes (| 47*) — Isdefinitinkss or Aim- 
Tau9r Act 

The anti-truBt law of 1908 (Comp. Laws 
1909, S{ 8800-8819) is not void for uncertainty, 
but the definitions of "trnsta," "monopolies," 
and "unlawful combinations in restraint of 
trade and against public policy" therein contain- 
ed are sufficient to define the offenses prescribed 
by said statute. 

[Ed. Note.— For other cases, see Statutes, 
Cent Dig. I 47; Dec. Dig. | 47.»] 

2. Constitutional Law (| 'ZSS*)— Unjust 
DiscBiinNATioN— Anti-Tbust Law. 

An exception in favor of labor unions from 
an anti-trust lavr (Comp. Lews 1909, §§ 880O- 
S819) ma; constitute such a reasonable classi- 
fication as will not invalidate inch law upon the 
ground that it discriminates against and does 
not afford equal protection to all of the citizens 
of the United States. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. tl 688-699, 70ft-708; 
Dec. Dig. f 23a»] 
B. MoNOPOMKS (8 81*)— Ikbiotment— Sum- 

OIEMCT. 

In an indictment or information for any 
offense named in our anti-trust legislation it ia 
sufficient to state the purpose or facts of the 
trust, monopoly, or unlawful combination in 



restraint of trade, and that the accused Is a 
member of, acted with or in pursuance of it, or 
aided or assisted in carrying out its purpose 
without giving the name or description of such 
trust, monopoly, or unlawful combination, or 
stating how, when, or where it was created. 

[Ed. Note. — For other cases, see Monopolies, 
Cent Dig. | 20; Dec. Dig. { 81.*] 

4. MoNOFOLiBS (f 31*)— Indictment — Sum- 

CIKNCT. 

For indictments for violating the provi- 
sions of our anti-trust law (Comp. Laws 1909, 
S{ 8800-8819}, which are held not to be bad for 
duplicity and to sufficiently state the offense 
charged, see opinion. 

[Ed. Note.— I)\>r other cases, see Monopolies^ 
Cent Dig. { 20; Dec Dig. I 31. •] 

Motion for rehearing. Denied. 
For former opinion, see 7 Okh Cr. 60, 122 
Pac.243. 

Charles West, Atty. Gen., and O. J. Daven- 
port, Asst Atty. Gen., for the State. Plynn, 
Chambers, Lowe & Richardson, of Oklahoma 
City, and Devereaux & Hlldreth, Dale & 
Bierer, and C G. Homer, all of Guthrie, for 
appellees. 

FURMAN, 3. Counsel for appellees have 
filed a printed brief of 105 pages in support 
of their motion for a rehearing, in which the 
entire field of legal learning has been ex- 
hausted and everything has been said which 
ingenuity could suggest and argument conld 
enforce from their standpoint 

Without Intending in the least to be disre- 
spectful to any court, yet It is a fact well 
known to the legal profession and to the 
country, that many of our appellate courts, 
both state and federal, have in the past been 
largely dominated by men, who, before their 
elevation to the bench and while they were 
practicing lawyers, were more or less under 
monopolistic influences. It matters not how 
honest, able, and learned a Judge may be, 
his decisions are more or less colored by the 
viewpoint from which he considers questions 
which are submitted to him. Two judges of 
equal learning, ability, and integrity consid- 
ering the same question from different view- 
points may, and often do, reach different 
conclusions. So the question of the view- 
point from which a case is considered is of 
the utmost importance. The viewpoint of a 
Judge can sometimes be discovered by in- 
quiring into his antecedents. All Judges 
were once lawyers. A lawyer is necessarily 
and involuntarily affected by the views and 
Interests of his clients with whom he la 
Identified and upon whom be is dependent 
for his Income. In fact, the lawyer who 
cannot sympathize with his clients, and who 
does not make their cause his cause, never 
attains eminence at the bar. 

It Is no secret that corporations and mo- 
nopolies are active and tireless In their efforts 
to secure control of the appellate courts of 
this country and thereby by judicial con- 
struction defeat the will of the people as 
expessed in legislation. As these Influences 
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are powerful and well organized, tbey often 
succeed In securing tbe election or appoint- 
ment of judges who aie under obHgatlons to 
tbem for past favors. This evil lias been 
carried to sucb an extent and has become 
80 open and notCMrious that' many good people 
have almost lost hope and hare largely 
ceased to have confidence In the fairness, 
Impartiality, and integrity of the courts 
wiiere corporations, tinists, and monopolies 
are concerned. This constitutes one of the 
most alarming conditions now existing in 
America. A Judge may desire to be entirely 
honest, yet if he Is under influences which 
are antagonistic to the rights of ttie people, 
he will make an exceedingly dangerous judge. 
We are repeatedly told in the Bible that 
"a gift doth blind the eyes of the wise and 
pervert the words of the righteous." Dent, 
xvl, 19; Ex. xxill, 8. So we have the high- 
est possible authority for the statement that, 
although a judge may ordinarily be a wise 
and righteous man, yet, if he has been the 
recipient of f&vors at the hands of trusts 
and monopolies, he- cannot safely be relied 
upon to reach Just and correct conclusions 
In cases where their Interests are involved, 
and that In such cases his eyes may become 
blind to the rights of the people and his 
Judgment may become perverted without bis 
being aware of the fact. It may not be pop- 
ular in some circles to say this, but we be- 
lieve that it is the absolute truth and that 
this is the main cause of tbe manifest bias 
of many of our courts against all antt-trust 
legislation. 

In view of the antecedents of many of the 
appellate Judges of tbe United States and the 
general disposition which exists among 
American lawyers and courts to blindly fol- 
low precedents, and the further fact that 
trusts and monopolies always secure the 
services of the best lawyers obtainable who 
have the ability to make tbe worse appear to 
be tbe better cause, we are not surprised at 
the number and respectability of tbe author- 
ities supporting tbe contentions of counsel 
for appellees. But we are of the opinion 
that they prove too much, for if tbey are to 
be followed it would be almost impossible to 
frame a law which would reach and destroy 
conspiracies in restraint of trade and com- 
merce. To sustain tlie contentions of counsel 
for appellees would be in effect to decide that 
In the state of Oklahoma trusts and monop- 
olies are practically above and superior to 
the law, and that they may at pleasure 
throngh their combinations and conspiracies 
grind tbe people like grain beneath the upper 
and nether stone, take from tbe mouth of la- 
bor tbe bread which It has earned, and divert 
the stream of wealth produced by hard and 
honest toil from its rightful channels and 
pour it into the undeserved and already over- 
flowing coffers of the few. 

la this case, as In all other such cases, 



appellees are represented by lawyers who 
have few equals and no superiors In the 
United States and who have tbeit clients' 
Interests at heart. They have certainly used 
every legal weapon at their command in 
their presentation of tbeir side of tbe case. 
With this we And no fault. It is as it 
should be. We admire and commend their 
zeal and ability. But we are not unmindful 
of our duty to the entire people of Oklahoma, 
and that we should carefully consider the 
ground upon which we act and the conse- 
quences and effects of the decision wliicb 
they have asked us to render. If we concede 
tbe premises which they have laid down and 
follow tbe precedents which they have cited, 
we f re^y admit that we would be Involved In 
a maze of perplexities from which we would 
find it difficult to extricate ourselves and es- 
cape from the conclusions at which they 
would have us arrive. We differ radically 
with counsel for appellees at the very thresh- 
old of the case as to the principles which 
should control in its decision. It would 
therefore be useless consumption of time to 
consider in detail tbe cases which th^ have 
cited and tbe arguments which tb^ have 
made. As we understand it, the ancient 
learning of the common law has outlived tbe 
conditions which brought it into existence 
and has survived tbe reasons upon which it 
was based. In the early case of Slater v.' 
United States, 1 Okl. Or. 275, 98 Pac. 110, 
this court announced that precedents should 
be weighed and not counted, and that we 
would not follow any precedent unless we 
understood and approved the principles upon 
which it was based, and that a multiplicity 
of errors did not make right that which was 
based upon false x>reml8e8 and was therefore 
errcmeous at its very inception. 

In the case of Byers v. Territory, 1 OU. 
Cr. 702, 103 P. 534, this court said: "Jus- 
tice demands that in the administration of 
law its processes should never be allowed 
to become a game of skill betweai contend- 
ing counsel. There has been entirely too 
much of this in the past. It has resulted In 
the miscarriage of Justice In many cases and 
has bred a spirit of disgust for law and con- 
tempt for courts in the public mind." In the 
same case this court also said: "Appellate 
courts should faithfully and fearlessly do 
tbeir duty and decide every question present- 
ed with reference to the substantial merits of 
the case in which it arises. In this way 
only can Justice be administered. Ignoring 
Justice and deciding cases upon technicalities 
has not only largely lost the courts the confi- 
dence and respect of the people, but it has 
also greatly alarmed the profession of law 
Itself." 

We have endeavored to adhere strictly to 
these prini^ples in passing upon all ques- 
tions submitted to us. As applicable to the 
questions now before the court, we reiterate 
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Ii^iat was stild in the case of Tnmer t. State, 
8 OkL Cr. — , 126 Pa& 452, as followB: 

"These statutes are largely a radical de- 
parture from the old common law with ref- 
erence to criminal law and criminal proce- 
dure, and were evidently intended to place 
crlmliial law in Oklahoma upon the strong, 
sound, and safe basis of common sense, rea- 
son, and Jostioe. It is on account of these 
'Statutes that some parties are unable to un- 
derstand the policy of this court. We are 
simply trying in good faith to discharge the 
obligation of our oaths of office, for we have 
sworn tliat we would support the Gonstita- 
tlon and laws of Oklahoma. If those who 
are disposed to criticise this court for its 
policy would place themselves in the posi- 
tion wliicb we occupy, we believe that they 
would take a different view of this matter. 
It Is natural for us to be prejudiced in favor 
of those things with which we are familiar. 
The writer knows from personal experience 
that it is an exceedingly difficult thing to 
break away from preconceived ideas and 
conditions, for the principles embodied in 
tbese statutes are the reverse of the school 
of law in which he was educated and which 
he practiced for many years. Herein lies the 
greatest difficulty in the way of reform In 
legal procedure. Judges and lawyers have 
been educated in and are accustomed to an 
antiquated system of procedure, and liave 
been taught to look with reverence upon old 
legal theories, and are thereby unduly biased 
against any change in legal procedure. The 
result la that, even when the Legislatures 
attempt to reform legal procedure, many 
courts and lawyers are disposed to ccmstrue 
such legislation in the light of their precon- 
ceived ideas. They often do this without 
being aware of it, and in this way the pur- 
I>ose intended to be accomplished by remedi- 
al legislation is defeated. While this court 
respects the wisdom of the .past and can see 
much in it to admire and to follow, yet we 
also believe that the world should be ruled 
by the living, and not by the dead; that the 
law should keep even step with the march of 
civilization and the necessities of society in 
the relation of its members to each other; 
and that the people have the right by legis- 
lation to alter the rules of legal procedure. 
When the Legislature has made a change in 
legal procedure, it is the duty of the courts 
to lay aside their preconceived ideas, and 
construe such legislation according to its 
spirit and reason. We are not in sympathy 
with those who believe in the infallibility of 
the common-law rules of criminal procedure, 
or that form, ceremony, and shadow are 
more important than substance, reason, and 
Justice. This court does not propose to 
grope its way through the accumulated dust, 
cobw^s, shadows, and darkness of the eve- 
ning of the comnion-]aw rules of procedure; 
but it will be guided, as the statutes above 
quoted direct, by the increasing light and in- 



spiration of tite rising sua .of reason, justice, 
common sense, and progress. As was well 
said in the November, 1911, Issue of the 
Journal of the American Institute of Crim- 
inal Law and Criminology : 'As some people 
think more of a man's clothes and style than 
of his principles, so some lawyers are con- 
cerned more with the mere procedure in a 
trial than with the triumph of the party 
that ought to succeed on the merits of .the 
case. The quibbling of the logicians and dis- 
putants of the middle ages has often formed 
the subject for satire; but our present-day 
legal disputes over technical questions of 
procedure are pettier, less profitable, and 
more indefensible than the fine-spun argu- 
ments and theories of the much-abused school- 
men of the middle ages.' 

"The effect of the statutes hereinb^ore 
quoted is to prevent disputes over m«>re tech- 
nical questions of procedure. If properly 
construed, they destroy legal quibbling. 
Their purpose is to eliminate from a trial all 
immaterial matters, and thereby better se- 
cure the triumph of the party who ought to 
succeed upon the actual merits of the case. 
Sections 2027 and 6487 repeal the common- 
law doctrine of a strict construction of penal 
statutes, and substitute in its place the eq- 
uitable doctrine of a liberal construction of 
such statutes. Courts of this state are not 
bound by the strict letter of a penal statute, 
but must construe it according to its spirit 
arid reason, so as to enable it to i«ach and 
destroy the evil at which it was aimed, and 
thereby effect the object for which it was 
enacted and promote Justice. Section 6957 
with one stroke of the pen wipes out and de- 
stroys that ancient heresy of the eommon 
law that error presumes injury, and by Its 
terms absolutely binds this court to disre- 
gard any and all technical errors, defects, 
and exceptions, unless the party complain- 
ing thereof can show from the record that 
he has been deprived of some substantial 
right thereby to his injury. Sections 6704 
and 6705 do away with all of the artificial 
distinctions of the common law in indict- 
ments or informations, and destroy that an- 
cient refuge, stronghold, and citadel of de- 
fense of murderers, thieves, perjurers, and 
all other desperate criminals, that indict- 
ments must be certain to a certain intent in 
every particular, and place them upon a 
common-sense basis, and make an indict- 
ment sufficient If a person of ordinary undo-- 
standing can know what was Intended, and 
forbid the courts from holding insufficient 
any indictment or information, unless the de- 
fects therein are of such a character as to 
prejudice the substantial rights of the de- 
fendant upon the merits. All of these stat- 
utes are contrary to the common law and to 
the procedure In force in many of the states, 
but they are binding upon the courts of thds 
state. For this reason it is an utter waate of 
time for lawyers in their briefs and oral ar- 
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gnmente to dte and discuss OedsloDB from 
states which hare different statutes. It is 
not a question as to whether we like these 
statutes. It Is enough for us to know that 
they ate the law of Oklahoma. This court 
Is not a forum of legislation. Onr duty ia 
ended when we obey the law, and we should 
rither do this or resign and allow others to 
take the places which we occupy who will 
regard the obligation of their oaths of office. 
The great trouble with the Judiciary of the 
entire country is that many Judges try to so 
twist and evade statutes as to enable them 
to substitute thetr own private views for reg- 
ularly enacted statutes. This evil has be- 
come so great that there Is now more Judge- 
made law In the United States than there is 
law enacted by the people. If the courts do 
not correct this evil, no one can tell what the 
result will be. It wlU end in one of three 
things, viz., peaceable reformation, bloody 
revolution, or a Judicial oligarchy. This 
court proposes to do Its duty by rendering a 
ready and willing obedience to the regtilarly 
oiacted laws of Oklahoma, and by doing all 
in its power to see that they are followed by 
the trial courts of this state." 

In the case of Bums t. States 8 Okl. Cr. 
— , 129 Pac. 667, this court said: "It is the 
dn^ of this court to decide all questions sub- 
mitted to it in the light of the moral atmos- 
phere la which they are surrounded, and 
never to permit the law to become a cloak of 
protection for men to trample upon the 
sacred rights of others, and bid open defiance 
to decency and tbe best interests of society." 

From this standpoint we reaffirm all that 
was said by Judge Doyle in the original opin- 
ion in this case. See 7 OkL Or. 60, 123 Pac 
243. 

There are only three questtoas with ref- 
erence to which we desire to make any ' ad- 
ditional suggestions: First. It Is eohtended 
that the law upon which the indictments in 
these cases are founded is void for uncer- 
tainty. Second. It is contended that, as cer- 
tain combinations of labor are excepted from 
the penalties of the law, thereby all classes 
Of citlsens are not afforded ttiat equal pro- 
tection of the law which the Ck)natltUtlon of 
the United States guarantees to every dtl- 
aen of tlie United States. Third. It is eon- 
tended that, even if the OklaiKima anti-trust 
taw is valid, the indictments do not charge 
any offense against any of the appellees. 

[1] First. The statutes upon which these 
todlctments are founded are copied in faU 
in the orlglual opinion of this court See 
State V. Cbyle et al., 7 Okl. Or. 50, 122 Pac. 
243. They are also to be found on pages 
1766, 1767, 1768, 1789, and 1770, Comp. Laws 
1909. If the Legislature bad adopted the 
plan suggested by counsel for appellees and 
had attempted to give a &xed definition of a 
trust or of a monopoly, It would have been 
found by experience that many abuses would 
arise to whidi the law would not be appli- 



cable, because they would not be Included in 
the fixed definitions given. It would doubt- 
less have been very gratifying to those per- 
sons engaged in such unlawful undertakings 
If the Legislature had attempted to give 
fixed definitions of trusts and monopolies, 
for then their able attorneys could point out 
bow the same purposes could be accom- 
plished by a slight variation in the methods 
used, and thereby they could do as they 
wished and escape the penalties of the law 
prescribed for a violation of the fixed defini- 
tions. It is simply impossible to please those 
persons who seek to violate the law. If a 
fixed definition of a trust and of a monoiraly 
had been given, then they would have so 
shaped their business as to place It outside 
of this fixed definition, and under their fa- 
vorite doctrine of a strlcl construction of 
penal statutes they would have been allowed 
to defy the law and rob the people at pleas- 
ure. The only way in which they can be 
reached is by general definitions and the doe. 
trine of a liberal construction of penal stat-- 
utee, and that la Just what we have in Okla*- 
homa; hence the law is going to be enforced, 
and those gentlemen most either abstain 
from their illegal conduct or suffer the con- 
sequences. We think that the definitions con- 
tained in the statutes are as certain as the 
nature of the evils at which they are aimed 
will admit It would 'be unreasonable and 
would defeat the very objects of the law to 
require greater certainty than the nature of 
the s«d)Ject-matter under consideration would 
reasonably admit Trusts and monopolies 
can be organized and built up under so many 
different and varying conditions that noth- 
ing except a general definition would grant 
relief fnom the evils which they Inflict upon 
the people. We do pot think that there i« 
any danger of innocent men engaged in 1». 
^tlmate business enterprises being proaecnt- 
ed and convicted under the provisions of out 
anti-trust law. We think it is : the best tb« 
Legislature could do under the drcum- 
stances 

For these and the reasons given in th» 
orig^al opinion of this court in this case 
we cannot hold that the law is invalid for 
uncertainty. 

[2] Second. As a matter of first impres- 
sion the second contention of counsel far 
appellees appears to present the most seiloua 
objection urged against the anti-trust law of 
Oklahmna. That objection is based upon 
section 4042, Comp. Laws 1909; which waa 
enacted at the same session Of tlie Legislar 
ture and at a later date than the passage of' 
the anti-trust law and was Intended to and 
does constitute a part of the anti-trust law. 
itself. By- the provisions of section 4042 no 
agreement, combination, or contract by or 
between two or more persons to do or pro- 
cure to be done, or not to do or procure to 
be done, any act in conteiaplation or fur- 
tlterance of. any trade dispute between em- 
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ployers and enployfo In tie state, shall be 
deemed as criminal, nor shall those en^ged 
therein be indictable or otherwise punishable 
for the crime of consirfracy. If such act com- 
mitted by one person would not be punisha- 
ble as a crime, nor shall such agreement, 
combination, or contract be considered as In 
restraint of trade or commerce, nor shall 
any restraining order or injunction be Is- 
sued in relation thereto, provided that force 
or Tlolence are not used. 

The contention of counsel for appellees Is 
that. If the law protects combinations of 
labor or of any class of citizens of the state, 
It must also protect combinations of capital ; 
otherwise a class of citizens who are not 
afforded this protection are discriminated 
against and deprived of that equal protection 
of the laws which the Constitution of the 
United States guarantees to every citizen of 
the United States. A careful consideratlou 
of this matter will show that the contention 
of counsel for appellees Is not tenable. It 
must be conceded that the Legislature has 
the right and power to make reasonable 
classifications with reference to any proper 
subject of legislation. The assumption of 
counsel for appellees is that the rights of 
capital are equal to the rights of labor. 
Good morals do not sustain this assumption. 
While labor and capital are both entitled to 
tbe protection of the law, It Is not true that 
the abstract rights of capital are equal to 
those of labor, and that they both stand 
upon an equal footing before the law. Labor 
is natural; caidtal Is artificial. Labor was 
made by God ; capital is made by man. La- 
bor is not only blood and bone, but It also 
has a mind and a soul, and Is animated by 
sympathy, hope, and love; capital Is inan- 
imate, soulless matter. Labor is the creator ; 
capital Is the creature. If all of the capital 
In the world was destroyed, a great injury 
would thereby be inflicted upon the entire 
human race; but the bright minds, the 
brave hearts, and the strong arms of labor 
would in time create new capital, and thus 
the Injury would be nltimately cured. If 
all of the labor on earth was destroyed, capi- 
tal would lose Its value and become absolute- 
ly worthless. The strength and glory of this 
country lies, not In Its vast accumulatiwis 
of capital, but It depends upon the arms that 
labor, the minds that think, and the hearts 
that feel. Labor Is always a matter of ne- 
cessity. Capital Is largely a matter of lux- 
ury. Labor has been dignified by the exam- 
ple of God. The Savior of mankind was 
called the "carpenter's son." We are told 
In the Bible that "the love of money Is the 
root of all evil." ThLs statement is confirm- 
ed by the entire history of the human race. 
The love of money is the cause of the orgaiv 
Ization of trusts and monopolies. With what 
show of reason and justice, therefore, can 
the advocates of monopoly be heard to say 
that capital is the equal of labor? But if we 



concede that {be assumption of counsel ftor 
appellees Is well founded, and If we arbitra- 
rily and In disregard of good morals place 
capital and labor upon an absolute equality 
before the law, another difficulty confronts 
them. Capital organizes to accomplish its 
purposes. Then, according to their own log- 
ic, It would be a denial of equal rights to la- 
bor to deny to It the right to organize and 
act without a breach of the peace to meet 
the aggressions of capital. 

We therefore hold from either view that 
the provisions of section 4042 constitute a 
reasonable classification such as the Legis- 
lature had the right to make, and that the 
anti-trust law of Oklahoma does not on this 
account violate the clause of the Constitu- 
tion of the Utalted States which guarantees 
equal protection to all of the citizens of the 
United States. We deny that trusts and 
monopolies are entitled to protection as citi- 
zens of the United States. 

[3, 4] Third. Do the Indictments diarge an 
offense against appellees? The Indictments 
In substance allege that at the date mention- 
ed therein the appellees entered Into a con- 
spiracy, agreemMit, and combination to form 
a pool or trust for the purpose and with the 
Intent to restrain trade and commerce In 
Logan county In cotton and the products 
thereof, all of which was against public poli- 
cy and was done with the Illegal, unlawful, 
and felonious Intent of monopolizing the 
market for cotton and Its products and to 
control and regulate the prices thereof, un- 
reasonably In restraint of trade and com- 
merce and against public policy in Logan 
county at said date. The Indictments then 
go further and allege. by name the location 
of the different gins which appellees owned 
and controlled in Logan county in further- 
ance of such conspiracy, and that in pursu- 
ance of said conspiracy appellees did not 
operate certain specified gins, and that there- 
by the farmers of Logan county were forced 
and compelled to patronize the gins whlcb 
were run and operated by amtellees In pur- 
suance of said agreement, and that thereby 
competitive bidding on seed cotton or ginning 
seed cotton in Logan county was destroyed 
and other buyers of both lint cotton, seed 
cotton, and cotton seed were excluded from 
the market of Logan county, and that as a 
result thereof appellees had raised the price 
of ginning cotton from $3.50 to $6 per bale, 
and that said price of $5 per bale for gin- 
ning cotton was unreasonable. The Indict- 
ments are set out In full in the original opin- 
ion In this case. It is not necessary for us 
at this time to decide just what allegations 
an Indictment or Information should contain 
In charging the offense of a conspiracy In 
restraint of trade, but we do not think that 
appellees can be heard to complain that the 
Indictments in these cases are duplicitious 
because they allege the specific acts done by 
appellees In pursuance of the coneplraoy 
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charged, M all «t these acts relate to the 
same general purpose and are only bo many 
different parts of the same general conspira- 
cy. It Is the agreement, contract, or com- 
bination in restraint of trade under which 
the acts alleged were committed wlilch oon- 
etitutes the crime of conspiracy. 

The seventh section of onr anti-truat law 
Is as follows: "In an indictment or Infor- 
mation for any offense named in this act it 
Is sufHclent to state the purpose, or facts, 
of the trust, monopoly, unlawful combina- 
tion in restraint of trade or commerce, and 
that the accused Is a member of, acted with, 
or in pursuance of It, or aided or assisted in 
carrying out its purpose without giving its 
name, or description, or stating how, when or 
where it was created." 

It occurs to us that the allegations of 
these indictments fully meet the require- 
ments of this provision of our statute. 

Section 6704, Comp. Laws 1909, provided 
that an indictment is sufficient If it can be 
understood therefrom that the act or omis- 
sion charged as the offense is clearly and 
distinctly set forth in ordinary and concise 
language, without repetition, and In such a 
manner as to enable a person of common 
understanding to know what Ie) Intended. 

We think that the indictments do not 
dmrge separate and distinct offenses, but 
that they each do charge one offense only, 
and that la that appellees had entered Into 
an Illegal conspiracy In restraint of trade 
and against public policy, for the purpose of 
preventing competition in the matter of gin- 
ning cotton and also in the matter of the 
price of cotton and cotton seed in Liogan 
county, and of forcing the farmers of that 
section of the state to patronize gins owned 
by appellees, and of forcing such farmers to 
pay an unjust and unreasonable price for 
^nnlng their cotton. We think that a person 
of common understanding could not be mis- 
taken as to what was intended by the alle- 
gations contained in these Indictments, and. 
If this is true, all that the law reguires has 
been complied with. The very idea of coer- 
cion and force, except when necessary to 
secure obedience to law, is repulsive to rea- 
son and natural justice and has always been 
odious to the American people. While Okla- 
homa has many different resources, yet agri- 
culture ia and will remain to be her chief 
reliance^ Tboee who cultivate the soil con- 
stitute the most numerous portion of our 
population, and certainly there are none more 
meritorious. Tb^r Isolated condition and 
the constant attention which their farms re- 
quire renders effective organization and unit- 
ed action among them exceedingly difficult. 
If not practically impossible^ Of all classes 
they are the easiest victims of greed and 
conspiracies and must depend entirely upon 
the law for their protection. Agriculture is 
the only occupation followed by men which 
was instituted by divine oonuaand. Savages 
1S0P.-21 



and barbarians may exist wilthout ttie culti- 
vation of the soil, but dviliuition in its true 
sense begins and ends with the plow. The 
farmer gives value received for every dollar 
he digs out of the ground. He not only earns 
every dollar he gets, but he earns a great 
many dollars he never gets. For these rea- 
sons the facts charged in these Indictments 
constitute a natural crime, for their result 
would be to enable api>ellees to reap where 
they had not sown and to eat In idleness 
the bread earned by the sweat of the farmer's 
brow. A single drop of sweat upon the brow 
of honest labor shines more brighUy and is 
more precious In the eyes of God and is of 
more benefit to the human race than all of 
the diamonds that ever sparkled in the crown 
of any king. If the state did not protect 
the farmers of Oklahoma against such con- 
spiracies as this, the law would be a miser- 
able, contemptible farce, a snare, a mockery, 
a burden, and a delusion. 

We are glad to know that there Is a grow- 
ing disposition upon the part of the appellate 
courts of the United States to recognize the 
justice of and to sustain anti-trust legisla- 
tion, and that common sense and substantial 
justice are taking the place of the obsolete 
and unjust distinctions and intricacies of the 
common law. Ttiis is shown by an opinion 
rendered on the 13th day of January, 1913, 
by the Supreme Court of the United States 
in the case of United States t. James A. 
Patten, 187 Fed. 664. Patten was prosecuted 
in the Uhited States Olrcuit Court for the 
Southern District of New York for violating 
the anti-tmst act of tbe United States by 
running a comer in the cotton . market De- 
murrers to the Indictment were sustained in 
the lower court and Patten was discharged. 
The case was carried by the government by 
writ of error to the Supreme Court of the 
United States. In reversing the Judgment of 
the lower court and in holding that the in- 
dictment did charge an offense against the 
law, tbe Supreme Court of the United States 
said: 

"Although ruling that there was no allega- 
tion of a specific Intent to obstruct Interstate 
trade or commerce and that the raising of 
prices in markets other than the Cotton Ex- 
change of New Tork was 'in itself no part of 
the scheme,' the court assumed that the con- 
spirators intended 'the necessary and un-- 
avoidable consequences of their acts,' and ob- 
served that 'prices of cotton are so correlated 
that It may be said that the direct result of 
the acts of the conspirators was to be the 
raising of the price of cotton throughout the 
country.' 

"Upon the second argument the defendants 
contended, and counsel for the government 
expressly conceded, that 'running a corner* 
consists, broadly speaking, in acquiring con- 
trol of all or the dominant portion of a com- 
modity with the purpose of artificially en- 
hancing tba frlce^ 'one of the important 
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featnreB of which,' to use the language of the 
goyernment's brief, Is the purchase for fu- 
ture delivery, coupled with a withholding 
from sale for a limited time' ; and, as this 
definition Is In substantial accord with that 
given by lexicographers and juridical writers, 
•we accept It for present puri>oses, although 
observing that not Improbably In actual usage 
the expression includes modified modes of at- 
taining substantially the same end. 

"Whilst thus agreeing upon what consti- 
tutes running a comer, the parties widely dif- 
fer as to whether what is so styled In this In- 
stance contained the elements necessary to 
make It operative. The point of difference 
is the presence or absence of an adequate al- 
legation that the purchasing for future deliv- 
ery was to be coupled with a withholding 
from sale, without which, it is conceded by 
both parties, the market could not be corner- 
ed. But the solution of the point turns upon 
the right construction of the counts, and that, 
as has been indicated, is not within onr prov- 
ince on this writ of error. We must assume 
that the counts adequately allege whatever 
the Circuit C!ourt treated them as alleging. 
Its opinion givoi at the time, although not 
containing any express ruling upon the point 
of difference, shows that the counts were 
treated as alleging an operative scheme, one 
by which the market could be cornered. The 
court spoke of it as 'contrary to public poli- 
cy,' as 'arbitrarily contFoUing the price of a 
commodity,' and as 'positively unlawful in 
any state having a statute against comers.' 
EMdently, it was assumed that every element 
of running a comer was present We accord- 
ingly Indulge that assumption, but leave the 
parties free to present the question to the 
District C!ourt for Its decision In the course 
of such further proceedings as may be had 
in that court 

"We come, then, to the question whether a 
conspiracy to run a corner in the available 
supply of a staple commodity, such as cotton, 
normally a subject of trade and commerce 
among the states, and thereby to enhance ar- 
tificially its price throughout the country and 
to compel all who have occasion to obtain It 
to pay the enhanced price or else to leave 
their needs unsatisfied. Is within the terms of 
section 1 of the anti-trust act, which mnkes 
it a criminal offense to 'engage in' a 'conspira- 
cy in restraint of trade or commerce among 
the several states.' The Circuit Court, as we 
have seen, answered the question in the nega- 
tive ; and this, although accepting as an alle- 
gation of fact rather than as a mere econom- 
ic theory of tlie pleader, the statement In the 
counts that Interstate trade and commerce 
would necessarily be obstructed by the opera- 
tion of the conspiracy. The reasons assigned 
for the ruling, and now pressed upon our at- 
tention, are; (1) That the conspiracy does 
not belong to the class in which the members 
are engaged in interstate trade or commerce 
and agree to suppress competition among 
themselves; (2) that running a comer, in- 



stead of resti^ainlng competition, tends, ten-' 
porarlly at least, to stimulate it; and (^ that 
the obstruction of interstate trade and com- 
merce resulting from the operation of the con- 
spiracy, even although a necessary result 
would be so Indirect as not to be a restraint 
In the sense of the statute. 

"Upon a careful reflection we are con- 
strained to hold that the reasons given do not 
sustain the ruling and that the answer to the 
question must be in the affirmative. 

"Section 1 of the act, upon which the 
counts are founded, is not confined to volun- 
tary restraints, as where persons engaged in 
interstate trade or commerce agree to sup- 
press competition among themselves, but in- 
cludes as well involuntary restraints, as 
where persons not so engaged conspire to 
compel action by others, or to create artificial 
conditions, which necessarily Impede or bur- 
den the due course of such trade or commerce 
or restrict the common liberty to engage 
therein. Loewe v. Lawlor, 208 U. S. 274. 298, 
301 [28 Sup. Ct. 301, 62 L. Ed. 488, 13 Ann. 
Cas. 8151. As was said of this action In 
Standard Oil Co. v. United States, 221 U. S. 
1, 59 [31 Sup. Ct 602, 515 (55 L. Ed. 619, 34 
L. R. A. [N. S.] 834, Ann. Cas. 1912D, 734)]: 
'The context manifests that the statute was 
drawn in the light of the existing practical 
conception of the law of restraint of trade, 
because it groups as within that class, not on- 
ly contracts which were in restraint of trade 
In the subjective sense, but all contracts or 
acts which theoretically were attempts to mo- 
nopolize, yet which in practice have come to 
be considered as In restraint of tifkde in a 
broad sense.' 

"It well may be tiiat running a comer 
tends for a time to stimulate competition, 
but this does not prevent it from l»ing a for- 
bidden restraint; for it also operates to 
thwart the usual operation of the laws of 
supply and demand, to withdraw the com- 
modity from the normal current of trade, 
to enhance the price artlflclally, to hamper 
users and consumers in satisfying their 
needs, and to produce practically the same 
evils as does the suppression of competition. 
Of course, the statute does not apply where 
the trade or commerce affected is purely 
intrastate. Neither does it apply, as this 
court often has held, where the trade or com- 
merce affected is Interstate, unless the effect 
thereon Is direct, not merely indirect. But 
no difficulty Is encountered in applying theee 
tests In the present case when its salient 
features are kept in view. 

"It was a conspiracy to run a comer In 
the market The commodity to be cornered 
was cotton, a product of the Southern states, 
largely used and consumed in the Northern 
states. It was a subject of interstate trade 
and commerce, and through that channel it 
was obtained from time to time by the many 
manufacturers of cotton fabrics in the North- 
em states. The corner was to be conduct- 
ed on the Cotton Exchange in Kew Tork City, 
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but by means Widch woald enable the oMi- 
splratorg to obtain control of the available 
supply and to enhance the price to all buy- 
ers in every market of tbe country. Ttds 
control and tbe enbancement of tbe price 
were featnrea of the conspiracy upon the 
attalnmeitt of which It is conceded its suc- 
cess depended. Upon the comer becoming 
effective, there could be no trading in the 
commodity save at the will of the conspira- 
tors and at such price as their inlerests 
might prompt th^n to exact And so. the 
conspiracy was to reach and to bring within 
Its dominating influence the entire cotton 
trade of the country. Bearing In mind that 
such was the nature, object, and scope of 
the conspiracy, we regard it as allogeth^ 
plain that by its necessary operation It 
would directly and materially impede and 
burden the due course of trade and com- 
merce among the states, and therefore in- 
flict upon the public tbe injuries which the 
anti-trust act Is designed to prevent. See 
Swift ft Co. V. United States, 196 U. S. 375, 
396-iOO [26 Sup. Gt. 276, 49 h. Ed. 618]; 
lioewe r. Lawlor, 208 U. 8. 274 [28 Sup. Cfc 
301, 62 Ia Ed. 488k 18 Ann. Cas. 816]; Stand- 
ard Oil €90. V. United States, 221 U. S. 1 
[31 Supk Ct 602, 56 Ia Ed. 61», 34 I/. R. A. 
(N. S.) 834, Ann. Gas. 1912D, 734]; United 
States T. American Tobacco Co., 221 U. S. 
106 [31 Sup. Ct. 632, 65 L. Ed. 663]. And that 
there is no allegation of a specific intent to 
restrain such trade or commerce does not 
make against this conclusion, for, as is shown 
by prior decisions of this court, the conspira- 
tors must be held to have intended tbe nec- 
essary and direct consequences of their acts 
and cannot be beard to say tlie contrary. In 
other words, by purposely engaging in a 
conspiracy which necessarily and directly pro- 
duces the result which the statute Is design- 
ed to prevent, they are^ in legal contempla- 
tion, chargeable with intending that result. 
Addyston Pipe & Steel Co. v. United States, 
175 V. S. 211, 243 [20 Sup. Ct 96, 44 U Ed. 
136]; United Statee V. Reading Co., 226 U. S. 

324, 370 [33 Sup. Ct 90, 57 L. Ed. 1. 

"The defendants place some reliance upon 
Ware & Leland v. Mobile Gbunty, 209 U. S. 
405 [28 Sup. Ct 526, 62 L. Ed. 855, 14 Ann. 
Cas. 1031], as showing that the operation 
of the conspiracy did not involve Interstate 
trade or commerce; but we think the case 
does not go as far and is not in point It 
presented only the question of the effect upon 
interstate trade or commerce of the taxing 
by a state of tbe business of a broker who 
was dealing In contracts for the future de- 
livery of cotton, where there was no obliga- 
tion to ship from one state to another; wiUle 
here we are ooucerned with a conspiracy 
wlilch WHS to reach and bring within its 
dominating influence the entire cotton trade 
of the country and which was to be execut- 
ed, in part only, through contracts for fu- 



ture delivery. It bArdly needs statement 
that the character and effect of a conspiracy 
is not to be judged by dismembering it and 
viewing its separate parts, but only l^ look- 
ing at it as a whole. Montague ft Co. t. 
Lowry, 193 U. S. 38, 45, 46 [24 Sup. Ct. 307, 
48 L. Ed. 608]; Swift & Co. v. United States, 
196 U. S. 375, 386, 887 [25 Sup. Ct 276, 49 
U Bd. 518]." 

We are entirely satisfied with the citation 
and discussion of authorities contained in 
the original opinion of this court and merely 
quote the case of United States v. Patten be- 
cause it was rendered since tbe rendition of 
the original opinion in this case and is in 
harmony with the conclusion at which we 
had previously arrived. 

The motion for a rehearing is denied, and 
tbe Judgment of the district court sustain- 
ing the demurrers to the indictments in each 
of these cases is set aside, and the cases are 
remanded, with directions to the district 
court to proceed therein In accordance with 
the views expressed in the original opinion 
of this court and In this opinion. 

ARMSTRONG, P. J., and DOYLE. J., 
concur. 



ELDER V. WOOD. 

(Supreme Court of Colorado. Oct 7, 1912. 

Rehearing Denied March 3, 1913.) 
Apfeai. Ann Ebbob (§ 118*)— Entry or Jona- 

MENT IN AOCOBDAMCB WITH MANDATE— RB- 
VIEW. 

An appeal from a judgment entered in 
exact accordance with the mandate of tbe Su- 
preme Court, remanding the cause with direc- 
tions, cannot be entertained. 

[Ed. Note. — ^For other cnses. see Appeal and 
Error, Cent Dig. f| 818-822; Dec. Dig. | 
lia*] 

En banc. Appeal from District Court, Lake 
County; M. S. Bailey, Judge. 

Action by Alice J. McCombe, administra- 
trix of John McCombe, deceased, and others 
against Tlngley S. Wood and otbers. From 
a judgment for defendant named, plaintiff 
George R. Elder, successor in interest to 
Samuel McMillen, deceased, appeals. Dis- 
missed. 

George R. Elder, pro se, of Leadvllle, for 
appellant Frazer Arnold and Samuel Hus- 
ton Thompson, both of Denver, for appellee. 

PER CURIAM. This case was determined 
by this court in Wood, Impleaded, etc., v. 
McCombe et al., 37 Colo. 174, 86 Pac. 319, 
119 Am. St Rep. 269, and the cause was re- 
manded, with directions to the lower court 
to vacate its judgment and enter another 
one in favor of Wood. A writ of error from 
the Supreme Court of the United States 
was sued out to review the judgment of this 
court, and that judgment was affirmed in 
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Elder t. Wood, 208 U. 8. 226, 28 Sup. Ct 
263, 52 h. £d. 464. Thereupon the district 
court entered judgment In obedience to the 
mandate of this court The present appeal 
is from the latter Judgment There were 
no proceedings subsequent to the entry of 
that Judgment. The appellee, Wood, has fil- 
ed a motion to dismiss this appeal. The mo- 
tion must be sustained. 

Every question now raised by appellant, 
Including the question whether a construc- 
tion of the Constitution of the United States 
or of this state was involved, was discussed 
by him in his principal brief, or his brief on 
his motion for rehearing In the former ap- 
peal, and therein determined. The Judgment 
appealed from is, in effect, the Judgment of 
this court entered in exact accordance with 
our mandate, and an appeal therefrom can- 
not be entertained. Stewart v. Salamon, 97 
U. S. 361, 24 L. Ed. 1044. 

Motion to dismiss appeal granted. 

OAMPBEM^ C. J., and BAILEY, J., not 
participating. 



PEOPLE ex rel. MOBGAN, Dist Atty., t. 

FIBST JUDICIAL DISTBICT COUBT 

et al. 

(Supreme Court of Colorado. Jan. 6, 1013. 

Behearing Denied March 3, 1913.) 

1. Criminal IiAW (§ 639*)— Special Attob- 
NEYS — Appointment. 

Under the statute authorizing the court to 
appoint a special attorney if the district at- 
torney is interested in a case which it is his 
duty to prosecute, the special prosecutor hav- 
ing declined to act further, and his withdrawal 
having been allowed, the court may appoint 
another special prosecutor; new charges 
against the same persona growing out of the 
same matter being filed. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. $| 1485-1495; Dec Dig. S 
639.*] 

2. Pbohibition (§ 28*)— Grounds. 

The question whether there are objections 
or defenses to the charges cannot be consider- 
ed on prohibition against the appointment of 
a special prosecutor to take action on the 
charges, as this would be to turn the writ of 
prohibition into one of error. 

[Ed. Note. — For other cases, see Prohibition, 
Cent Dig. i 77; Dec. Dig. S 28.»] 

Hill, J., dissenting. 

En Banc. Original proceeding by the Peo- 
ple^ on the relation of Walter M. Morgan, 
District Attorney for the First Judicial Dis- 
trict, against the District Court of such dis- 
trict and the Honorable Charles McCaU, 
Judge thereof, and another. Dismissed, and 
writ denied. 

T. B. Watters, of Denver, for petitioner. 
Crump & Allen and E. M. Sabin, all of Den- 
ver, for respondents. 

BAILEY, J. This Is an original applica- 
tion for a writ of certiorari and prohibition. 



At a primary election, hdS. September 3, 
1910, at the residence of John W. Maloney in 
a South Englewood precinct Arapahoe coun- 
ty, an altercation ensued which ended in an 
aftray. It is out of prosecutions over that 
difficulty that this application arises. 

A petition was filed, October 6, 1910, 'on 
affidavit by Maloney, charging the petitioner 
here and Luke J. Kavanaugh, District Attor- 
ney and Deputy District Attorney, respec- 
tively, and Claude E. Street, Joseph Kllle, 
John D. Frederick and P. Z. Fogle with an 
assault with a deadly weapon, upon him, 
praying the appointment of a special prose- 
cutor to take charge of and investigate the 
matter, because of the personal interest 
therein of the regular prosecuting officers. 
The court thereupon appointed J. W. B. 
Smith, Esq., an attorney of the Colorado bar, 
to act in that capacity. On November 11, 
1910, be filed an information against the 
parties named, charging them jointly with 
the alleged offense. Morgan and Kavanaugh 
were put to trial separately. Under court 
Instructions, the Jury returned a verdict of 
not guilty, and they were discharged. There- 
upon Smith entered a nolle prosequi as to 
the defendants Street, Kllle, Frederick and 
Fogle, and they also were discharged. Pres- 
ently thereafter Smith filed liis report with 
the district court, showing, among other 
things, the matters above set forth, and with- 
drawing from the prosecution, which with- 
drawal was by formal order duly accepted. 

Thereafter Maloney filed another affidavit, 
charging the same persons with instigating, 
at the time and place previously designated, 
a riot, and charging them wit^ an assault 
not only upon himself, but upon members ot 
his family as well. On the same day E. M. 
Sabin, Esq., an attorney, filed a motion for 
the appointment of a special prosecutor, bas- 
ed on Maloney's affidavit showing the dis- 
qualification of the district attorney and 
deputy because of interest. Pursuant to that 
motion, an order was entered appointing Sab- 
in as such prosecutor, duly empowered to 
take such action on the affidavit as to him 
might seem proper. In making this order 
the court found that both Morgan and Kav- 
anaugh had a personal Interest in any In- 
vestigation of the offenses of whieh complaint 
was made. 

Later, Maloney filed two more affidavits, 
one charging Street, Frederick, Kllle and 
Fogle with an assault on his person, the 
other charging Morgan with unlawfully beat- 
ing Mary B. Maloney, the wife of affiant, a 
new offense, but all growing out of the dif- 
ficulty at the primary. Sabin thereupon in- 
formed against these parties for the alleged 
respective offenses. The petitioner, Morgan, 
filed a motion to qimsh the Information 
against him, setting up, by affidavit, that 
there was no lawful charge upon which he 
could be tried, for the reason that the court 
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had exhaasted Ita power, relative to this mat- 
ter, by the appointment of Smith as special 
prosecutor, and that therefore the Informa- 
tion filed by Sabin was a nullity; and also 
because the alleged offense prosecuted by 
Smith, against him. Is the same offense charg- 
ed In the Information filed by Sabln. The 
motion was overruled, and Morgan applies 
for a writ prohibiting the respondents from 
farther acting under the order naming Sabin 
special prosecutor, because of the supposed 
lack of authority In the court t9 make the 
appointment 

[1] We have examined the record with the 
ntmost care and are persuaded, beyond ques- 
tion, that It was wltliln the jurisdiction of 
the court to name the second special prose- 
cutor. The interest of Morgan and Kavan- 
augh, district attorney and deputy, reepec- 
tively. In the matter to be examined, remain- 
ed the same as originally. Attorney Smith, 
first appointed, had withdrawn as such offi- 
cer, the withdrawal havlqg been allowed by 
the court and noted of record. Thereafter 
new affidavits, embodying new charges, were 
formally presented. Some disposition must 
be made of them. By the affidavits the pow- 
er and authority of the court were Invoked. 
In this state of the record It seems that 
nothing was left for the court to do bat des- 
ignate a suitable i>er8on to represent the peo- 
ple. The regular prosecuting officers were 
disqualified, and the special prosecutor having 
declined to act further, plainly it was not 
only within the power of the court, but was 
its clear dnty to appoint an. attorney to take 
action upon the matters .thus presented. 
There was no attempt to direct the action of 
that officer or control his discretion. The 
whole controversy Is as to the authority of 
the court to make the second appointment. 
If it had Jurlsdlctioi), the information must 
be met and defended against in the court 
where filed, and If It did not have Jurisdic- 
tion, then further proceedings should be pro- 
hibited. The sole question Is, Did the court 
have authority to act? If It did, whether It 
exercised that authority correctiy or errone- 
ously are matters which may not be Inqnlred 
into in this proceeding. That It had such au- 
thority seems too clear for argument New 
and different charges were before the court, 
the special prosecutor first named had with- 
drawn, the regular officers were disqualified, 
and unless a substitute may be named, the 
whole machinery of the court, so far as this 
matter is concerned, is completely blocked. 
It was never contemplated that such a situ- 
ation coald be brought about by any one, «r 
by any set of facts or circumstances. All 
conditions were present to give the court 
authority, under the statute, to appoint a 
special prosecutor, and we are unable to 
see why it did not have the power to do so, 
although such appointee be a second one, Just 
the same as, under like circumstances, it had 
pow&c to appoint originally. The Jurisdic- 



tion of the court was complete, and there Is 
nothing In the statute, which confers the 
power of appointment to indicate a limita- 
tion upon the court In respect to its exercise. 
The discretion la with the court to appoint, 
or decline to, as public interest seems to re- 
quire and demand. 

The petitioner relies upon the case of Gray, 
District Attorney, v. District Court reported 
la 42 Colo. 298, 94 Pac. 287, as determining 
that the court had no Jurisdiction to appoint 
In this case. The two cases are clearly dis- 
tinguishable. The thing In the Gray Case 
which disclosed ladi of Jurisdiction In the 
court to remove him, was the fact that It 
did not appear that he had any personal in- 
terest In the subject-matter of the trial. In 
this case It la shown that the petitioner has 
precisely the sort and kind of interest In the 
matter to be examined that Is, by statute, 
made cause for the removal of a regular dis- 
trict attorney and the appointment of a spe- 
cial prosecutor. In the Gray Case the inter- 
est contemplated by statute was wholly lack- 
ing; while here such interest fully appears. 
Under the facts and circumstances of this 
case, the court below clearly had authority 
to appoint Sabin, and the Informations pre- 
sented by him were lawfully and properly 
filed and must be disposed of In the manner 
prescribed by law for the disposition of aU 
criminal charges. 

IJ] Since the Informations were presented 
by one duly authorized, whatever objections 
or defenses there may be to them, some of 
which have been suggested in these proceed- 
ings, either In law or fact, must be offerod 
and urged In the trial court In the usual 
and ordinary way, where a complete, ade- 
quate and speedy remedy at law is afforded, 
with full opportunity for review should there 
be occasion for it To hold otherwise would 
be, in effect, to convert the writ of prohibi- 
tion Into a writ of error, a course which Is 
contrary to reason and unsupported by prec- 
edent 

The application and alternative order are 
dismissed and the writ of prohibition denied. 

HILL, jr., dissents. MUSSER, J., not par- 
ticipating. 

HILL, J, (dissenting). I cannot agree with 
the conclusion reached by the majority. In 
People ex reL v. District Court 23 Colo. 408, 
48 Pac. 500, It was held that the district 
attorney has power to discontinue any crim- 
inal cause without the consent of the court, 
and that prohibition lies to restrain a dis- 
trict court from trying a criminal, cause after 
the district attorney has entered a nolle 
prosequi. It la an elementary principle of 
law that nothing can be done Indirectly which 
cannot be done directly. This applies to 
the courts as well as to every one else. It 
appears to me that our refusal to grant this 
writ is to allow a violation of this eletnenta- 
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ry principle; In Grajr t. District Court, 42 
Colo. 298, 94 Pac. 287, we held that the writ 
of prohibition will He against the appoint- 
ment of a special prosecutor to act as dis- 
trict attorney where the facts disclosed were 
not sufficient to antborlze the appointment. 

The record discloses that the court (Hon. 
Charles McCall, judge presiding) upon Octo- 
ber 3, 1910 (after the flHng of Maloney's first 
affidavit), appointed Attorney Smith as spe- 
cial prosecuting attorney therein, to Investi- 
gate and take such steps In. the premises as 
he deemed proper, with all the powers of a 
duly qualified district attorney and as fully 
as if his powers were especially set forth 
and enumerated In the order. He performed 
these duties unquestionably proper, lawful, 
and right, as they appeared to him. In so 
doing upon November 11, 1910, he filed an 
information against six i)ersons, among 
which were the district attorney and his 
deputy; these latter two, upon November 21 
and 22, 1910, were tried, and by court in- 
structions (Hon. Charles Cavender, Judge pre- 
siding) the jury returned verdicts of not 
guilty and they were discharged. There 
does not appear to have been any steps tak- 
en to have the rulings of Judge Cavender 
reviewed by this court as provided for by 
law in case the district attorney feels that 
such rulings were wrong. Thereafter, Spe- 
cial Prosecutor Smith entered a nolle pros- 
equi as to the other defendants named in 
the Information and they were discharged. 
Upon January 21, 1911, Attorney Smith filed 
his report In said court (addressed to and 
considered by Hon. Charles McCall, judge 
presiding). This report discloses that be 
made a full investigation of the entire mat- 
ter by talking with Maloney ana members 
of bis family, with other election judges and 
others who were present and saw what took 
place at the time referred to; that, after 
having made this investigation, he prepared 
and filed the information charging, not only 
those named in the Maloney affidavit (who 
were Morgan, Street, Kavanaugh, Kille, and 
Frederick), but also one Fogle, with the com- 
mission of a crime In connection with the 
transaction. After filing this report and its 
acceptance, he was discharged from any fur- 
ther duty In respect to said matters. There- 
after, on March 11, 1911, Maloney filed an- 
other affidavit charging sundry crimes to 
have been committed by the same persons at 
the same time, all growing out of the same 
transaction covered In his former affidavit 

In the second affidavit he sets forth the 
fact of filing his former one, the actions tak- 
en thereunder, the result of said trial and 
dismissal. He also sets forth therein his 
version of the trial of Morgan and Kava- 
naugh and the dismissal as to the others 
and his reason for being dissatisfied there- 
with. His second affidavit reads In part as 
follows: "That this honorable court has 
iteretofore appointed an attorney at law to 



inquire Into and Investigate t&e riotous con- 
duct and assault of the said parties herein- 
before mentioned, and the said attorney so 
appointed, after due Investigation, filed a c«-- 
tain information In this court therein, mak- 
ing certain charges against the said Morgan 
and Kavanaugh, and the said mentioned Mor- 
gan and Kavanaugh were broog^t to trial 
and a jury Impaneled to try the charges 
therein made against the sald'Mor^n and 
Kavanaugh, and the affiant herein took the 
stand and testtfled in said cause; that ap- 
on the conclusion of affiant's testimony, the 
honorable jndge then sitting directed a ver- 
dict in favor of the defendants in said cause, 
and suggested to the special prosecutor that 
all other cases In which Informations had 
been filed be noUled; that thereupon the 
said special prosecutor stated to the court 
that he had several competent and credible 
witnesses present who could and would tes- 
tify to the efl'ect that Claude K btreet ou 
said September 8, IMO, drew a gun or re- 
volver upon this affiant and that the said 
witnesses would testify as to the facts con- 
cerning said assault; that the judge then 
sitting refused to hear such testimony and 
dismissed said suit, and upon the suggestion 
of the ]udg« then sitting, the said special 
prosecutor nollled all other cases la which 
informations had been by him filed. This 
affiant respectfully represents and states that 
in his opinion the ends of justice w»e not 
meted out, and that the parties who partici- 
pated in said riot and assault should and 
ought to be prosecuted, and all the facts 
presented to a Jury touching the guilt of 
the said parties of the matters charged hei^- 
in." 

It was npon this affidavit that the court 
(Hon. Charles McCall, judge presiding) ap- 
pointed a second special prosecutor to in- 
vestigate the matters set forth therein, hold- 
ing, that the district attorney and his dep- 
uty, being Interested, were disquallfled. Up- 
on August 10, 1911, Maloney filed another af- 
fidavit charging Street, Frederick, Kllle, and 
Fogle with an assault upon his person with a 
deadly weapon, being the same charge stated 
in his first aflldavlt against the first three, and 
the same charge included in the Information 
against all of them theretofore nollled by 
Attorney Smith. August 10, 1911, a second 
special prosecutor filed Informations against 
all of said parties, as stated la the opinion. 
These Included the identical charges against 
Street, Frederick, Kllle, and Fogle covered 
by the Informations theretofore nollled by 
Smith. 

The motion of the district attorney In- 
cludes sfnd involves the validity of the ap- 
pointment of the second special prosecutor, 
and his right to review the work of the 
first one, as well as to file new informations 
and try defendants thereunder where similar 
ones were theretofore nollled by the former 
special prosecutor, as well as to Continue a 
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disability agatest fb^.dlptziict attorney In the 
performance of duties belonging to tbat of- 
fice In bis dlHtrlct < . 

I have set forth at length the facts in or- 
der to show that the efforts of Mr. Maloney 
were, as stated In his second affidavit, to 
secure an investigation by a second special 
prosecutor, of the same matter for which 
the first one was appointed and acted, in 
hopes that he might reach a different con- 
clusion from the first and also to secure an- 
other trial covering the same transaction, or 
practically so, by making the charges slightly 
dUferent from those theretofore tried, and 
also to secure the filing of two new in- 
formations charging the Identical oftenses 
against some of the same defendants that 
were contained in the first Information which 
the first special prosecutor had nollled, and 
also to secure trials thereunder. 

If as held in the case of People ex reL v. 
District Court, supra, prohibition lies to re- 
strain a district court from trying a criminal 
case after the district attorney has entered 
a nolle prosequi therein, then it appears to 
me tbat by denying this writ we are allow- 
ing this court to do indirectly what we have 
heretofore held tbat it cannot do directly, 
to wit, by appoint! «g a second special pros- 
ecutor ; It also allows him to file new in- 
formations and try the identical charges con- 
tained in the Information nollled by the first 
special prosecutor, without any showing that 
the first special prosecutor was in any way 
dlsqualifled to act or had failed or refused 
to act. likewise, we are allowing a com- 
plaining witness, who is dissatisfied with the 
district attorney's (in this case the special 
prosecutor's) investigation of matters with- 
out making any showing against him to have 
another appointed to investigate the same 
transaction, who, perchance, may arrive at a 
conclusion in harmony with the views of the 
complaining wltnesa In my opinion, the 
court was without lurladlctlon to do so. It 
will be observed that there la no. contention 
made that Mr. Smith was disqualified or tbat 
he did not perform his duties as he saw 
them, or that he refused to act in the matter ; 
but, to the contraryv the record throughout 
discloses that he Investigated the entire mat- 
ter. This is self-evident, not only from his 
reports, but from the fact that he informed 
against Fogle, whose name is not mentioned 
in Maloney's first affidavit. To my mind, 
unless there Is some showing to the contra- 
ry, no other rational view can be given his 
acts; for these matters he was the district 
attorney, he was learned in the law, he knew 
if dissatisfied tbat he could have had Judge 
Cavender's rulings on law points reviewed 
by this court, also that the authority to enter 
a nolle prosequi against the other defendants, 
or to file any other informations i)enalnUig 
to this entire transaction was vested in bim ; 
having done nothing further than as above 



stated, we.ini^ asauqie^ until a showing is. 
made to the contrary, that he took all action 
therietn lie thought proper, and that he dls- 
poKed of the entire matter as seemed lawful 
and proper to him before making his report 
and receiving his discharge. 

It was after all these matters had tran- 
spired that Maloney filed his second affidavit, 
and, without making any charge to dis- 
qualify Mr. Smith or Impeach bis good faith 
or honesty, he attempts to again have the 
entire matter reviewed by another special 
prosecutor. Under the rulings in Gray v. 
District Court, supra, in my opinion, under 
such circumstances the court was without 
Jurisdiction to make the second appointment. 
It win be Observed that it is the actions of 
Mr. Smith as special prosecutor which it 
is sought to have thus reviewed. If it were 
alleged tbat he was interested or otherwise 
disqualified, then the trial court would have 
had something to pass upon, but this is not 
the Case ; neither is there any showing that 
Mr. Smith had failed to investigate, had 
overlooked or left unfinished before his dis- 
charge any portion of the entire transaction, 
but, to the contrary, his report discloses that 
he had finished and disposed of the entire 
matter. Mr. Maloney's second affidavit In- 
forms the court of Mr. Smith's appointment 
and his investigation and disposition of the 
matter, but in a manner not satisfactory to 
him. This was the state of the record upon 
the filing and presentation of Mr. Maloney's 
second affidavit and upon which the majority 
opinion says the power and authority of the 
court were invoked, and tbat nothing re-' 
malned for the court to do but to designate 
a representative of the people to act upon 
the matters thus presented to the court As 
I view it, the second Maloney affidavit, when 
considered in connection with the Smith re- 
port (on file) to which it refers, discloses to 
the court the necessary facts stoowlng that 
it was without Jurisdiction to appoint a sec- 
ond special prosecutor, unless the rulings 
announced In both of the decisions above re- 
ferred to are to be overruled ; or we are to 
now say that things can be done by the 
courts indirectly which we have heretofore 
held cannot be dohe directly. 



SILFOBD et al. v., STRATTON, 

(Supreme Court of Colorado. FeU 3, 1913.) 

L Advkrse Possession (| 85*)— Claim Undek 
Tax Dbbi) — Good Faith— Sufficienct o» 
Evidence. 

In nn action to qxilet title in which plain- 
tiff claimed und^r a void tax deed by virtue of 
the seven-year limitation, where the holder of 
the tax deed was kept undisclosed to avoid legal 
process, evidence lield to show that the claim 
was not made in good faith. 

fKd. "Scte. — For other cases, see Adverse Pos- 
sessioo. Cent. Dig. {{ 498-503, 656, 660, 668: 
Dec. Dig. g 85.*] 
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2. Adverse Possession (| 85*)— EviDEircB— 
Void Tax Deed. 

While a Toid deed is eufficient color of ti- 
tle to claim under the seven-year limitation, 
such deed, coupled with payment of taxes, is 
not conclusive evidence of good faith in makiDg 
the claim, so as to preclude contrary evidence. 
[Ed. Note. — For other cases, see Adverse Pos- 
session, Cent. Dig. §1 408-503, 656, 660, 668; 
Dec Di«. 8 85.*] 

3. AuvEBSB Possession (| 84*) — Payment or 
Taxes— Good Faith. 

Good faith is essential to claim title under 
IUt. St. 1908, f 4090, providing that any per- 
son having color of title made la good faith to 
vacant land, who pays all taxes for seven suc- 
cessive years, shall be adjudged the legal owner 
to the extent of his paper title. 

[Ed. Note. — ^Por other cases, see Adverse Pos- 
session, Cent Dig. U 48S-S00; Dec. Dig. f 
84.*] 

AK>eal from District Court, Washington 
County ; H. P. Burke, Judge. 

Action by Charles A. Silford and another 
against W. S. Stratton. ITrom a Judgment 
for defendant, plaintiffs appeaL Affirmed. 

Allen & Webster, of Denver, for appellants. 
John F. Mail, of Denver, for appellee. 

BAILEY, X Complaint, In the usual form, 
was filed March 22, 1909, to quiet title to 
the laud in controversy. The answer denies 
the allegations of the complaint, except 
wherein It alleges that defendant claims an 
Interest in the land ; it then sets up title in 
fee from the United States, by mesne con- 
veyances, in defendant; also title through a 
decree of the district court of Washington 
county, rendered and entered April 11, 1908, 
in favor of defendant and against one E. 
P. Dalander, through whom plaintiffs claim 
title. In the complaint In that suit It Is al- 
leged, among other things that no person 
other than E. P. Dalander claimed any in- 
terest in the land in dispute, of record or 
otherwise, at the time the suit, in which 
that decree was rendered, was commenced, 
October 31, 1907. By replication all new 
matter in the answer is denied. For a 
further reply, plaintiffs set up title in them- 
selves through a tax deed executed and re- 
corded on the 27th day of January, 1901, 
from the county treasurer of Washington 
county, conveying to the remote grantors of 
plaintiffs the land described in the com- 
plaint; that such deed purported to convey 
these lands in fee simple, and was color of 
title made in good faith; that thereafter, 
under such color of title, the land being 
meanwhile vacant and unoccupied for more 
than seven successive years prior to the com- 
mencement of this action, plaintiffs and their 
grantors paid all taxes assessed thereon, and 
plaintiffs are therefore, under the statute, 
the legal owners thereof, according to the 
extent and purport of their paper title, for 
which reason the claim of title by the defend- 
ant is barred by the statute of limitations. 
Section 4090, Revised Statutes of Colorado, 



1908. The decree and judgment was for the 
defendant, that be is the owner in fee and 
entitled to the possession of the premises; 
that the treasurer's tax deed in question and 
all conveyances thereunder be canceled and 
set aside and the cloud thereby created re- 
moved; and that defendant refund to the 
plaintiffs all taxes, paid by them and their 
predecessors, on the land, with interest and 
penalties. Plaintiffs bring the case here for 
review on appeal. 

[1] The sole question is whether the claim 
of plaintiffs, under color of title, was made 
in good faith. The tax deed offered In evi- 
dence is void on its face, because It shows 
that It Is based upon a certificate of sale of 
the property to the county which was as- 
signed by the county clerk of Washington 
county more than three years after its Is- 
suance ; so that this deed may (mly be count- 
ed upon as color of title. Plaintiffs rely upon 
title through it, and the payment of taxes 
for more than seven successive years, to de- 
feat the claim of defendant The proof, in 
addition to the tax deed, and meaie conv^- 
ances which purport to vest title In plain- 
tiffs, shows that the taxes assessed upon this 
land for the years 1000 to 1908, Inclusive, 
were paid by the plaintiffs and their grantors 
and predecessors In interest If the claim of 
title was made in good faith, then It appears 
that the statute has In tact run, and that 
the title of the defendant is barred. 

The record shows that the tax deed was is* 
sued to Frederick H. Davis and Charles T. 
Kountze on January 26, 1901, and passed to 
record on that day in' the office of the coun- 
ty cleric. On July 20, 1906, Davis and 
Kountze conveyed to E. P. Dalander, which 
deed was duly recorded. On February 16, 

1907, E. P. Dalander conveyed to S. A. Da- 
lander, but this deed was not recorded un- 
til January 1, 1908. Notice of Us pendens 
in the suit of Stratton v. Dalander, begua 
October 31, 1907, was flled December IStli 
next thereafter. S. A. Dalander conveyed 
to Ida 0. Silford, December 21, 1907, deed 
not recorded until June 15, 1908. Marcb 
19, 1908, E. P. Dalander flled a disclaimer 
in the Stratton suit On AprU 11, 1908, de- 
cree was entered in that suit in favor of 
Stratton, quieting title in him. On June 18, 

1908, Ida C. Silford conveyed to Charles A. 
Silford, one of the plaintiffs herein, which 
deed was recorded June 15, 1908, on the 
same day that the deed from S. A. Dalander 
to Mrs. Silford was recorded. On February 
4, 1909, Charles A. Silford conveyed an un- 
divided one-half Interest in the premises to 
August Muntzing, which deed was recorded 
on the same day. 

The testimony shows that Mnnteing, one 
of the plaintiffs, was a member of the law 
firm of Muntzing & More, at Akron, Colo- 
rado, which had charge of the litigation 
between Stratton and Dalander, and that 
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tbe correspondence of that Ann concern- 
ing the same was mainly had with tbe other 
plaintiff Cliarles A. Silford, residing in Iowa, 
The testimony of SUford shows tliat he 1b 
a brother-in-law of E. P. Dalander ; that he 
was entirely familiar with tbe purchase by 
the latter of this property from Davis and 
Kovntze; that he knew of the conveyance 
of E. P. Dalander to S. A. Dalander, in Feb- 
ruary, 1907, and of the pendency of the suit 
between Strattou and Dalander, to quiet 
title In the former to the land in question, 
but does not think this knowledge came to 
him before January 1, 190S; that he knew 
of tbe filing of the disclaimer by K. P. Da- 
lander on March 18, 1908, and knew that 
Muntzlng & More were Dalander's attorneys ; 
that he had had correspondence with them 
relative to the defense of suits involving sev- 
eral pieces of land in Washington county; 
that he knew when they filed the disclaimer 
for E. P. Dalander that the title had been 
conveyed to S. A. Dalander; that Ida C. 
Silford, to whom S. A. Dalander conveyed 
on December 21, 1907, ten days before the 
latter's deed was recorded. Is his wife, and 
be knew of tbe conveyance to her ; his wife 
conveyed to him on the 13th of June, 1908, 
and he afterward conveyed an undivided 
one-half Interest to August Muntscing, the 
other plaintiff in the suit. In short, it sat- 
isfactorily appears from Silford's testimony, 
although he was an unwilling witness, called 
by tbe defense, that he had intimate knowl- 
edge of the entire transaction and was fully 
apprised of all the facts connected with IL 
The suit by Stratton to quiet title against E. 
P. Dalander was instituted before a single 
deed Included in the chain of title under 
which plaintiffs now claim was seven years 
old. That suit had been begun in apt time, 
against the only person then of record as 
owner of the land, to have the tax deed de- 
clared void, of which fact Silford was well 
aware. Muntzlng was attorney for Dalander, 
and must have been equally well advised. 
The tax deed through which plaintiffs claim 
was void on its face. No title could come 
from It except through the statute of limita- 
tion, upon proof that everything needful to 
be done to make it applicable bad been done. 
Therefore it would not do to permit the 
owner of the patent title to reach tbe holder 
of the tax title in a suit to cancel the same 
before the statute had fully run, otherwise 
this worthless claim would be completely 
overthrown. It must be apparent to the 
most casual observer that it was to avoid 
that Inevitable result that the title to this 
land was Juggled among members of the 
family, deeds withheld from the record and 
the actual holder of the tax title kept undis- 
closed for the express purpose of allowing 
the limitation statute to tun before the bold- 
er of the tax deed could be reached by legal 
process. A careful Inspection of the record 
shows any other conclusion untenable. Un- 



der such circumstances It Is Impossible to 
say that the claim of plaintiffs under color 
of title is made in good faltb. On the con- 
trary, it clearly appears from the facts In 
the case that the element of good faith was 
entirely lacking, and that plaintiffs knew 
that the title relied on was in fact no title. 

Under the statute of limitations relied up- 
on, in addition to the fact that the land must 
have been vacant and taxes paid for seven 
successive years, three things are essential: 
there must be color of title; the party must 
claim under it ; that claim must be made in 
good faith. If any one of these elements be 
lacking the title will be defeated. 

[2] While this court has held that a deed 
void on its face is suSlclcnt color to set tbe 
seven-year statute of limitation in motion, 
it has never held that such a deed, coupled 
with the payment of taxes, is conclusive of 
good faith. So that it was competent for 
the defendant In this case, as was done, to 
introduce affirmative proof to establish the 
fact that the plaintiffs did not act in good 
faith in the transaction. It was within the 
power of Sllford to have the question of the 
validity of the tax title determined once for 
all, by having the holder of it appear in the 
Stratton suit. He not only did not do this, 
but instead, by affirmative action, put it be- 
j'ona the power of Stratton to locate that 
title and so reach and bring Into court the 
actual holder thereof. His conduct in this 
particular furnishes additional proof of lack 
of good faith. It being clear tliat the ele- 
ment of good faith is absent, the plaintiffs 
ought not to be permitted to successfully re- 
ly lipon tbe statute of limitation. 

[3] That good faith is essential, where In 
asserting a claim under color of title the 
statute of limitation la relied on. Is settled 
by a number of authorities in our own state. 
In Lebanon Mining Co. v. Rogers, 8 Colo. 34, 
5 Pac. 661, discussing the matter of good 
faith, in connection with claim and color of 
title, under a plea of the statute of limita- 
tion, which at that time was five years in- 
stead of seven, as now, the court said: 

"We come now to the second question pre- 
sented in this case, viz. : Appellant's affirma- 
tive defense, the statute of limitations. Un- 
der the act referred to (see General Statutes, 
I 2186 et seq.), the possession must have 
been for five years with 'claim and color of 
title in good faith.* 

"It is extremely doubtful, particularly in 
view of section 2189, being section 4 thereof, 
If this act was Intended to apply in cases 
where the disputed territory is patented 
ground; but we are not obliged to pass upon 
that question. The possession is averred in 
the answer to have continued for about five 
and a half years prior to this suit. In view 
of what has already been said, it appears 
that such pos.scssion could not have been for 
five years under claim of title in good fulth, 
for the Wolfley Case [4 Colo. 112], was dedd- ^ 
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ed some time previous to the expiration of 
that period. Moreover, tlie matter of good 
faith is expressly made material by the stat- 
ute. It was appellant's duty to prove not 
only bis claim and color of title, but also the 
bona fides thereof ; this It made no effort or 
offer to show. We do not think the court 
erred upon this branch of the case." 

In that case the appellant was claiming 
through a patent which liad been theretofore 
declared oiot to include the ground in con- 
troversy. The court held, in substance and 
effect, that Inasmuch as the patent had been 
held not to cover the disputed premises, no 
presumption of good faith obtained in favor 
of one claiming under it, with full Icnowl- 
edge of the previous holding, but that good 
faith must be established by other proof. 

And again in Arnold v. Woodward, 14 Colo. 
164, beginning at the bottom of i>age 168, 23 
Pac. 444, at page 446, it was said : 

"The claim of a bar by the statute of lim- 
itations (Gen. St i 2186) is not well taken. 
Arnold's entry in the land ofRce had been set 
aside or disregarded, and the patent from 
the United States had issued to Woodward. 
Such issuance of the patent necessarily indi- 
cates that all steps required in connection 
therewith were duly taken. During a large 
part of the period covered by Arnold's alleged 
adverse holding, these facts existed and were 
known to him. Under the circumstances, 
there was not such a 'claim and color of 
title made in good faith' as laid the founda- 
tion for an application of the statute." 

In the case of Warren v. Adams, 19 Colo. 
515, on pages 525, 526, 36 Pac. 604, on page 
608, the court said : 

"Nor can the api>ellant8 avail themselves 
of the provisions of section 2187 of the Gen- 
eral Statutes, by reason of the payment of 
these taxes. The 'color of title' therein refer- 
red to must arise out of some conveyance 
purporting to vest in the grantee an interest 
in his own right adverse to the true owner, 
and not from one that constitutes him a trus- 
tee of the title for the use and benefit of 
such owner. And, ' furthermore, such claim 
or color of title must be made in good faith." 

And again In De Foresta v. Gast, 20 Colo. 
307, at page 311, 38 Pac. 244, at page 246, 
the court said: 

!'In this case, defendant having color of 
title to the land by virtue of his tax deed, 
and having i>aid all taxes on the laud for 
more than twice the period prescribed by the 
statute, is entitled to its protection, provided 
he has acted in good faith in the transac- 
tion." 

In the case of Hardin v. Gouveneur, 69 111. 
140, the Supreme Court of Illinois used this 
language : 

"In a number of cases it has been inaccu- 
rately said, that a deed purporting to convey 
title is claim and color of title, miide in good 
faith. Such a deed is undoubtedly color of 



title, and having been received by the gran- 
tee, and acted under as though it conveyed 
title, such action Implies claim of title. But 
color and claim may be made in good faith 
or In bad faith. The good or bad faith is not 
a result of color of claim. The faith, wheth- 
ed good or bad, depends upon the purpose 
with which the deed is obtained, and the re- 
liance placed upon the claim and the color. 
A party receiving color of title, knowing It 
to be worthless, or in fraud of the owner's 
rights, although he holds the color and as- 
serts the claim, cannot render it availing, be- 
cause of the want of good ftilth." 

The foregoing statement fits the fitcts In 
the case at bar and supports the conclusion 
here reached. The court below having deter- 
mined the controversy In accordance with the 
views herein expre8.sed, the Judgment must 
be affirmed. 

Judgment affirmed. 

MUSSER, C. J., and WHITE. J„ concur. 



SILFORD et al. v. HAYES et al. 
(Supreme Court of Colorado. Feb. 3, 1913J 

Appeal from District Court, Washington 
County; H. P. Burke, Judge. 

Action by Charles A. Silford and onother 
afcainst Mary Hayes and her unknown grantees. 
From a judp^ment for defendants, plaintiffs ap- 
peal. Affirmed. 

Allen & Webster, of Denver, for appellants. 
John P. Mail, of Denver, for appellees. 

BAILEY, J. This case was tried below, and 
argued here, in connection with case No. 7,611, 
Charles A. Silford and August Miintzincr, Ap- 
pellants, V. W. S. Stratton, Appellee, 130 Pac. 
327, just decided. The proofg and pleadings 
are Bubstantially alike in both cases. The con- 
clusion in No. 7,611 is decisive of and deter- 
mines the matters at issue in this case, and re- 
quires an affirmance of the judgment. 

Judgment affirmed. 

MUSSER, C. J., and WHITE, J, concur. 



COLORADO NAT. LIFE ASSUR. CO. t. 
CLAYTON, Insurance Commissioner. 

(Supreme Court of Colorado. Jan. 24, 1013. 
Rehearing Denied March 3. 1913.) 

1. Statutes (J 6*)— Enactment— "Revenue 

Measubeb." 

Laws 1907, p. 441, i 16, requiring all 
insurance companies doing business in the stale 
to pay to the commissioner of insurance 2 per 
cent, of the amount of premiums received, is 
not a revenue measure within tiie eonstitution- 
.al provision requiriuj; revenue measures to onV- 
inate in the House, thouRh it provides that the 
excess over that required to regulate the in- 
surance business of the state shall be turned in- 
to the (reneral fund ; its primary object being 
to regulate insurance companies, while "reve- 
nue measures" have for their object the levy- 
ing of taxes in the strict sense of the words. 

[Ed. Note. — For otlier c.nses, see Statutes, 
Cent. Dig. § 5; Dec. Dig. § 6.*1 
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2. Statctks (i 04f)— 4>AKT|Aii IxvxuDirr— 

ItEGULjiTION or INBUSANCX COUPANICe. 

The fact that the provision of Law? 1907, 
p. 441, i 16, exempting from taxation all prop- 
erty of inBQiance companies except realtor, Is 
unconstitutional, does not invalidate the provi- 
sion of such section fixing an annual 2 per cent. 
tax on the gross amount of premiums ; it ap- 
pearing from the circumstances of the enact- 
ment of Buch section and from the history of 
legislation to r^ulate insurance companies 
that these two provisions are not inter-depend- 
ent, and that the exemption provision was not 
an inducement to the passage of the tax provi- 
sion. 

[Ed. Note.— For other cases, aee- Statuteg, 
Cent Dig. {{ 58-66, 195; Dec. Dig. { 64.*J 

3. Statutes (j 64*)— Paktiai, Ikvaudiit. 

A statute is unconstitutional which con- 
tains an uaconstitutionftl clause which was the 
inducement for its passage. 

[Ed. Note. — ^For other cases, see Statutes, 
Cent. Dig. gf 5S-66, 195 ; Dec. Dig. { 64.*] 

En Bana Error to Dlatrlct CJonrt, City 
and County of Denvier; Greeley "W. VHilt- 
fbrd. Judge. 

Action by the Colorado National Life As- 
snrance Company against William L. Clay- 
ton, Commissioner of Insnrance, etc. Judg- 
ment for defendant, and plalntUT brings er- 
ror. Affirmed. 

Clarence A. Brandenburg and Jacob Fllli- 
us, t>otb of Denver OVilHam E. Hutton, of 
Denver, of counsel), for plaintiff in error. 
Benjamin Griffith, Atty. Gen., and Archibald 
A. Lee, Deputy Atty. Gen., for defendant in 
error. 

GARRIOUES, J. 1. December, 1909, plain- 
tiff filed a complaint in the district court at 
Denver, alleging its incorporation under the 
laws of Colorado; that the Legislature in 
1907 passed an act (I^ws 1907, p. 441) regu- 
lating insurance companies within the state, 
and that defendant is the commissioner of 
Insurance provided by the act ; that section 16' 
of the act provides, "all insurance companies 
engaged in the transaction of the bsBiness 
of insurance In this state, shall annually, on 
or l)efore the first day of March, in each 
year, iwy to the- commissioner of insurance 
two per icent. on the gross amount of pre- 
miums received within this state dnrlng the 
year ending the previous 31st day of Decem- 
ber. Insurance companies shall not be sub- 
ject to any further taxation except on real 
estate, and the fees provided by this act;" 
that section 74 repeals all laws relating to 
insurance in force prior thereto ; that section 
16 is a revenue measure and unconstltution- 
al, because it originated in the Senate, in- 
stead of the House; also, that It violates 
sections 6, 9, and 10, art 10, of the Consti- 
tution: that prior to March 1, 1909, plain- 
tiff was enjoying in this, and other states, a 
large and profitable life insurance business; 
that its right to continue in business in this 
state depended upon Its securing annually on 
the Ist of March a license from the iwmmts- 
sioner of insurance, and its right to transact 



bwineas iii)Otber states d^Msded Tip«n dt», 
right to oontioue In bosinees in this state; 
tbat the insurance act provides Uiat, sboold 
the commissioner of Insurance refuse to rft- 
new plaintiff's license, it becomes bis doty 
to poblish the fact in one or more of the 
Denver daily papers, and proldbitB plalniiff 
from transacting any iosaiance bnslneas in 
tbis state until its authority shall have been 
restored by the commissioner; that its suc- 
cess depei^ on securing new business, and 
a failure to obtain a license upon the Ist of 
March would have destroyed its business in 
Colorado^ and would have caused the revo- 
cation of its license to do business in other 
states, because it is prohibited from transact- 
ing^ business without a llceni>e, notwithstand- 
ing which defendant, as commissioner of in- 
surance, on March 1, 1909, refused to renew 
the petitioner's license, or to issue to it a li- 
cense, unless it paid to him as commissioner 
of Insurance a 2 l>er cent tax on the gross 
amount of premluius it received within the 
state dt^iug the year ending the previous 
31st day of December, and threatened in 
tbat event to publish that plaiui.lff'8 license 
had not been renewed, and that it could no 
longer transact business within the state, 
and alleged, should it attempt to do so, that 
its oSicers and agents would be liable to fine 
and imprisonmei^t ; that to prevent the de- 
struction of its business, and to secure the 
required iicGn-se, plaintiff then and there, 
under duress and under protest, and claiming 
and insisting that section 16 was unconstitu- 
tional and void, and that defendant as com- 
missioner of insurance had no right to insist 
upon payment to him of the 2 per cent tax, 
paid defendant as commissioner of insurance 
the sum of $3,842.48, which was 2 per cent 
of the gross amount of premiums received 
within the state during the year ending the 
previous 31st day of December, and thcre- 
, upon defendant issued to plaintiff a license ; 
that, when the license was refused, plaintiff 
had complied with all the remaining insur- 
ance laws of Colorado; that defendant re- 
fused to return the money, though requested 
80 to do, and it prays Judgment for $.'{,842.48, 
with 8 per cent, interest from March 1, 
1909, and costs. December 13, 1910, the 
court sustained a general demurrer to the 
complaint, and plaintiff, electing to abide by 
its complaint, entered Judgment for defend- 
ant, and plaintiff brings the case here upon 
error. 

2. The Legislature passed insurance acts 
In 1883, 1895, and 1907, all of which required 
the payment of certain enumerated fees and 
a 2 per cent tax on premiums. The act of 
1883 (Laws 1883, p. 217, i 12) required the 
payment of enumerated fees, a 2 per cent 
tax annually on net premiums, and exempted 
Insurance companies from further taxation 
except upon real estate. The act of 18y5 
(Laws 1895, p. 196, § 12) required the fees, 
the payment of a 2 per cent tax annually 
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ni)on grora premiums received dnrlng tbe 
year, but' made no exemptlona. The act ot 
1907 repeals all prior acts, reorganizes and 
re-establishes the department of Insurance 
with a commissioner of insurance at its 
head, and is a comprehensive code of In- 
surance laws intended to protect the people 
and regulate the Insurance business and in- 
surance companies doing business within tbe 
state. It requires the imyment of enumerat- 
ed fees, a 2 per cent tax annually on gross 
premiums, and exempts them frmn further 
taxation except on real estate. 

3. This exempting clause in section 16 whs 
held unconstitutional in Imperial Co. r. Den- 
ver, 51 Colo. 456, 118 Pae. 970; that is. It 
was there held that Insurance companies 
must pay taxes on all their property, and 
that the exemption was illegal on account of 
constitutional restrictions, and it is claimed 
this makes the 2 per cent tax illeg:al be- 
cause the exemption was tbe consideration 
or Inducement for its passage. 

[1] 4. Plaintiff contends the tax la a rev- 
enue measure, and unconstitutional l)ecause 
the act originated in the Senate, instead of 
the House. This contention does not meet 
with our approval. A bill designed to ac- 
complish some well-defined purpose other 
than raising revenue Is not a revenue meas- 
ure. Merely because, as an Incident to Its 
main purpose, it may contain provisions, the 
enforcement of which produces a revenue, 
does not make it a revenue measure. Rev- 
enue bills are those which have for their 
object the levying of taxes in the strict sense 
of the words. If the principal object is an- 
other purpose, the Incidental production of 
revenue growing out of the enforcement of 
tbe act will not make it a bill for raising 
revenue. The primary object and purpose 
of this bill was to regulate insurance com- 
panies, and the insurance business in tbe 
state. It is a regulation or supervision tax, 
and the method of arriving at the amount, 
or because of its operation the act produces 
an excess which is required to be turued in- 
to the general fund, does not affect its valid- 
ity or render It an act for revenue. 26 Am. 
& Eng. Enc. of Law, 539; 1 Story on the 
ConsUtutlon (5th Ed.) 8 880; 1 Andrews' 
Am. Law, 241; Twin City Nat Bnk. v. Ne- 
beker, 167 U. S. 196, 17 Sup. Ct 766, 42 L. 
Ed. 134; Northern Counties Trust v. Sears, 
30 Or. 388, 41 Pac. 031, 35 L. K. A. 188; 
French v. People, 6 Colo. App. 311, 40 Pac. 
463 ; Home Ins. Co. v. N. Y., 134 U. 8. 504, 
10 Sup. Ct 593, 33 I/. Ed. 1025. 

[2] 6. The remaining question is. What 
effect does the exemption clause in the sec- 
tion have upon tbe 2 per cent, tax, does 
it destroy the tax, or does the remainder of 
the section stand without the exemption? 
Will the intent of the Legislature be defeat- 
ed by holding the exemption invalid, and 
the 2 per cent, tax valid? 

[3] It is fundamental in the construction 



of legislative act^ if • statute contains an 
unconstitutional clause wbicb was the in- 
ducement for its passage, and all its parts 
are so closely connected as to warrant tbe 
belief that the Legislature would not have 
passed the valid part alone, then the law 
should be declared void. Tbe power of the 
Legislature to impose the 2 per cent tax 
may well be conceded; but In determining 
its legality w^e should try to ascertain tbe 
object and intent of tbe Legislature, and, if 
we find the 2 per cent tax on premiums is 
so dependent upon and closely connected 
with the exempting clause that the former 
would not have been passed without the lat- 
ter, then it Is illegal. It Is claimed by plain- 
tiff tbe intention in imposing on insurance 
companies tbe 2 per cent tax on premiums 
was contingent upon their being exempt from 
tbe payment of other taxes except on real 
estate, and, as the contingency la unconsti- 
tutional, tbe tax does not express tbe legisla- 
tive intent; that the exemption was tha 
Inducement for imposing the tax, and tbw 
Legislature would not have passed one with- 
out the other. If it is true the exemption 
was the inducement for imposing tbe tax 
on premiums, and the two clauses are so in- 
timately connected as to make it dear that 
the tax on premiums would not have been 
impo.sed without the exemption, then botli 
should be declared illegal. 

We have attempted to show that the ob- 
ject of tbe Legislature was to regulate in- 
surance companies and- insurance business 
in tbe state, and the intent was to create 
a fund for tills purpose and for tbe mainte- 
nance of tbe insurance department We 
have also said because it produces aa ex- 
cess, which is required to tie transferred 
into tbe general fund, does not make it a 
revenue measure or change tbe primary pup- 
pose of tbe Legislature. 

In arriving at tbe legislative intent, it is 
proper that we should consider the legisla- 
tive history of this 2 per cent tax. Insur- 
ance companies have been required since 
1883 to pay a regulation tax of 2 per cent 
— sometimes with, and sometimes without, 
exemptions; sometimes on gross, and some- 
times on net premiums — but they have al- 
ways been required to pay it in some form. 
This shows that it has always been the legis- 
lative intent since 1883 to require them to 
pay a regulation tax. The exemption has 
nothing to do with tbe necessity for requir- 
ing this tax, and we are not at liberty to 
presume it would not have been Imposed 
without tbe exemption. We have no right 
under the circumstances and history of this 
tax to say that, because tbe exempticm is 
unconstitutional, tbe tax would not have 
been imposed. Tbe purposes for which it is 
needed are just - as necessary and Just as 
pressing with or without the exemption. 
Tbe exemption does not change ttxe neces- 
sity for, or tbe object of, the tax, or the in- 
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tent of the Leglslfltnre In requiring It So 
It Is not apparent that the exemption was 
the Inducement which caused the Legislature 
to impose It. The tax and the exemption 
are not so closely related or connected that 
the tax cannot stand and the exemption fall 
without doing violence to the legislative 
Intent Because the exemption is illegal 
does not change the general object and pur- 
pose of the li^lslature requiring Insurance 
companies to pay a regulation tax. If the 
Legldatore had made no exemption, and car- 
ried out its object, it is evident it would 
have required a regulation tax. We believe 
the tax can stand without the unconstitu- 
tional part, and that, when the invalid ex- 
emption is expunged, the act is stiU opera- 
tive, and that the legislative intent can be 
carried into effect without the exemption. 

If the section stood alone^ as a primary 
and Independent revenue measure, there 
would be force In the contention that the 
enactment of the 2 per cent tax was In- 
tended to fee contingent upon Insurance com- 
panies being exempt from the further pay- 
ment of taxes. But as we have said, the 
2 per cent tax is primarily for the purpose 
Of raising necessary funds for carrying the 
Insnrance act into effect, and would have 
been Just as necessary without the exemp- 
tion. State of Iowa y. Santee, 111 Iowa, 1, 
Se N. W. 445, 53 U R. A. 763, 82 Am. St 
Bep. 489; N. W. Mut In& Co. v. I.«wis and 
Clarke County, 28 Mont 484, 72 Pac. d82, 
98 Am. St Rep. 572. 

The Judgment Is affirmed. 

Affirmed. 

800TT, J., not participating 



(M Colo. 262) 

In re SENATE RESOLUTION NO. 4. 

(Supreme Court of Colorado. Feb. 28, 1813.) 

1. CotJBTS (I 208*)— Advisobt Opinioit — 
Question Sdbmittbd bt Lsoisi.atubb — 
Acts Held Passed. 

The coDstituiional provision that the Su- 
preme Court shall give its opinion upon im- 
portant questions when required by the Senate 
or the HoQse of Representatives was intended 
to avoid unconstitutional legislation by deter- 
mining, in advance, the validity of proposed 
acts, but the court cannot express any opinion 
as to the validity or effect of acts purporting 
to be completed legislation, since rights may 
have arisen under them which should not be de- 
termined in a purely ex parte proceeding, and 
since the Legislature cannot call for a con- 
stmction of acts held passed. 

[Ed. Note.— For other cases, see Courts, 
Cent Dig. {{ 492, 493; Dec. Dig. | 208.»] 

1 STATtTTEs (§ 149*)— Repbai,- Constitu- 
tional RCSTBICTIONS — "MEASTTBE." 

Under the constitutional amendment known 
«s "the Initiative and Referendum," which pro- 
vides that it shall not be construed to deprive 
the General Assembly of the right to enact 
any measure, an act repealing an act is a 



"measure,'' and th(» ChaMal- Assembly miy re- 
peal any statute, however adopted or passed. 

[Ed. Note.— For other cases, see. Statutes, 
Cent Dig. i 218; Dec Dig. i 149.* 

For other definitions, see Words and Phras- 
es, VOL 8, p. 7719.] 

3. CONSTITUTlbNAL LAW (I 70*)— JUDICIAL 

PowEBS— Enactment of Statdtes— Refim- 

ENDUM— Time ov Taxino EcfEar— "Emeb- 

OENCT Clause." 

Under the constitutional amendment known 
as "the Initiative and Referendum," which 
provides that the referendum may be ordered 
except as to laws necessary for tne immediate 
preservation of the public peace, health, or 
safety, the question whether a law is of such 
character is for the general assembly to de- 
termine, and its declaration to that effect, in 
the body of a proposed act is conclusive upon 
all departments of government and all par- 
ties in so far as it abridges the right to in- 
voke the referendum, such a declaration being 
a part of the act which msiy be passed by the 
majority required to pass any act, and m no 
sense an emergency clause within Const art 
S, I 19, requiring emergency clauses to be ex- 
pressed in the act 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. ii 129-132, 137; Dea 
Dig. i 70.*1 

4. CONSTITDTIONAIi IiAW (§ <J9*)— ADVISOBT 

Opinions— QuxsnoN Submitixd bt Lbqis* 

LATUBE. 

All departments of government are of 
equal constitutional dignity, and the legislative 
department most determine the question of its 
constitutional duties for itself, independent of 
either of the other departments of tne govern- 
ment, by passing such legislation as in its 
judgment the Constitution requires; and hence 
an answer to a question submitted by the Sen- 
ate as to whether any duty devolves upon the 
General Assembly under a constitutional clause, 
or whether such duty has been fully performed, 
is not within the province of the Supreme 
Court 

[Ed. Note. — For other cases, see Constitu- 
tional Law, Cent Dig. I 128: Dec Dig. i 69;* 
Courts, Cent Dig. §f 492, 493.] 

En Banc. Opinion of the Supreme Court 
In response to questions submitted by the 
Senate. Questions answered In part 

The honorable Senate, now in session, has 
submitted questions to this court with the 
request that it give its opinion upon, and 
answer thereto, which are preceded by a 
resolution, reelttng. In substance, that ths 
Twelfth Session of the General Assembly 
passed an eight-hour act which was there- 
after declared unconstitutional; that at the 
election on the 4th day of November, 1902, a 
constitutional amendment was adopted (sec- 
tion 25a, art 5), which empowered and di- 
rected the General Assembly to provide by 
law for a period of employment not to ex- 
ceed eight hours within any 24 hours, except 
in cases of emergency, where life or prop- 
erty was in imminent danger, for imrsons 
employed in underground mines, or other un- 
derground workings, blast furnaces, smelters, 
and any ore reduction works, or branch of 
Industry or labor that the General Assembly 
might consider injurious or dangerous to 
health, life or limb, and to prescribe suitable 
penalties for the violation of such law; that 
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at t&e FUteenth Senlon of the General As- 
sembly an act was passed providing for an 
elght-bonr day In underground mines and 
UDdergroond workings, and In specified ore 
reduction works (Laws 1905, p. 284) ; that at 
the Eighteenth Session of the General As- 
sembly an act was passed (Session Laws 
1011, p. 464) which declared that employment 
In the mines, workings, smelters, and other 
reduction works mentioned in the title was 
injurions to health and dangerous to life and 
Umb ; that the period of employment of men 
engaged In such workings and reduction 
works should not exceed eight hours within 
any twenty-four hours, except In cases of 
emergency, where life or property was In 
imminent danger, and prescribed a penalty 
for a violation of its provisions, and In ex- 
press terms repealed the act passed In 1905. 
The act of 1911 was approved June 2, 1911. 
It did not contain any declaration to the 
effect that it was necessary for the imme- 
diate preservation of the public health or 
safety. 

• The resolution then recites that on the 3d 
day of August, 1911, and within 90 days aft- 
er the Eighteenth General Assembly had ad- 
journed for the session, there was addressed 
to, and filed with, the Secretary of State a 
petition, purporting to be signed by the req- 
uisite number of legal voters, asking that 
the 1011 act be referred to the people for 
ratification at the ensuing general election; 
that thereafter, and on the 2d day of July, 
1912, there was addressed to, and filed with, 
the Secretary of State, a petition, purporting 
to be signed by 8 per cent, of the legal vot- 
ers of the state, requesting that there be sub- 
mitted to the people at the next regular gen- 
eral election, for adoption or rejection, a 
proposed measure, which was entitled the 
same as the act of 1911, except that instead 
of reciting, "and repeal chapter 119 of the 
Session Laws of 1005, approved March 21, 
1905, and all other acts and parts of acts in 
conflict with this act," It recites, "to repeal 
all other acts and parts of acts in conflict 
with this act." Section 1 of this proposed 
act declared, in substance, that employment 
in all underground mines, underground work- 
ings, open cut workings, open pit workings, 
or directly attending the reduction works or 
ovens ' mentioned in the title, was Injurious 
to health, and dangerous to life and limb, 
whenever such employment was continuously 
in contact with noxious fumes, gases, or va- 
pors. By the next section it was provided 
that the period of employment of men work- 
ing in all underground mines, underground 
workings, open cut workings, open pit work- 
ings, or directly attending the reduction works 
mentioned In the title should not, during any 
one month, exceed an average of eight hours 
within any twenty-four hours, whenever such 
employment was continuously In contact with 
noxious fumes, gases, or vapors, except where 
rife ot property was in Imminent danger. 



The act then provided a penalty for its vio- 
lation, and purported to expressly repeal the 
act of 1905 and the act of 1911. Both these 
measures were published by the biecretary 
of State, and appeared on the official ballot 
at the general election In November, 1912, at 
which time, according to the certificate of 
the canvassing board of the state, both meas- 
ures were adopted. The resolution then con- 
tinues: "And, whereas, bo proclamation waa 
made by the Governor as to the adoption or 
rejection of either of said two measures; 
and, whereas, uncertainty exists tn the minds 
of many as to the effect of said election on 
said act of the Eighteenth Session of the 
General Assembly, approved June 2, 1011, 
and as to whether or not the said act is now 
in existence, or whether or not it has been 
repealed; and, whereas, the Constitution of 
the state of Colorado provides, as hereinbe- 
fore quoted, that 'the General Assembly shall 
provide by law, and shall prescribe suitable 
penalties for the violation thereof, for a pe- 
riod of employment not to exceed eight hours 
within any twenty-four hours (except in cas- 
es of emergency where life or property is la 
imminent danger), for persons employed in 
nndergroond mines, or other underground 
workings, blast furnaces, smelters; and any 
ore reduction works or other branch of in- 
dustry or labor that the General Assembly 
may consider injurious or dangerous to 
health, life or limb;' and, whereas, a ques- 
tion exists as to whether or not the duty 
thus imposed upon the General Assembly 
has been carried out, or whether the obli- 
gation and duty thus Imposed on the General 
Assembly still exists; and, whereas, the 
members of this session of the General As- 
sembly are desirous of performing any duty 
that may have devolved upon them by the 
Constitution; and, whereas, there has been 
Introduced in the present session of this 
House, and is now pending, an act in the 
words and figures following, to wit: 'Sen- 
ate BUI No. 47 (By Senator Bellesfleld).' " 
The title then recites that it is a bill to reg- 
ulate and limit hours of employment in 
mines, specified workings connected there- 
with, reduction works named, and coke ovens, 
and to declare certain employments injurious 
to health and dangerous to life and limb ; to 
provide a penalty for its violation; to re- 
peal the eight-hour law of 1905; to repeal 
the eight-hour act submitted by initiative pe- 
tition at the last November election; and 
to declare that the act Is a Jaw necessary for 
the immediate preservation of the public 
health and safety, and shall be in effect from 
and after its passage, and to repeal all other 
acts and parts of acts in conflict with it. 
Section 1 of this proposed act declares that 
employment in the mines, reduction works 
and ovens mentioned in the title, is injurious 
to health, and dangerous to life and limb. 
By section 2 it Is provided that the period 
of employment of men working in such mines 
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or workings connected fcherewltli, arid re- 
duction works and ovens mentioned In the 
title, shall not exceed eight hours within any 
twenty-four hours, except in cases of emer- 
gency, where life or property Is In Imminent 
danger. By sectloh 8 a penalty Is provided 
for the violation of the act By the sec- 
tions following it is provided that the eight- 
hour law of 1905 and the act submitted 
through Initiative petition at the last gen- 
eral election in November, 1912, are repealed, 
and that any adoption of the latter was an- 
nulled and should he held for naught, and 
that any and all other acts and parts of acts 
in conflict with the present proposed act of 
the Nineteenth Session of the General As- 
sembly are repealed. Sections 6 and 7 of 
the proposed act are as follows: 

"Sec. 6. It is hereby declared and enacted 
that this present act Is a law necessary for 
the Immediate preservation of the public 
health and safety. 

"Sec. 7. In the opinion of the General As- 
sembly an emergency exists; therefore, this 
act shall take effect and be In force from 
and after Its passage." 

The resolution then continues: "And 
whereas, the Constitution of the state of Col- 
orado provides that the Supreme Court shall 
give Its opinion upon important questions 
upon solemn occasions, when required by the 
Senate or the House of Represenlatlves ; and, 
whereas, there has been much contention, 
strife, agitation and controversy throughout 
the state of Colorado for many years over the 
tight-hour question, and it is of the highest 
Importance to the people that all such ques- 
tions be speedily settled and determined; 
now, therefore, be It resolved by the Senate 
of the Nineteenth Session of the General A» 
sembly of the state of Colorado, that the 
Supreme Court of the state of Colorado be, 
and it is hereby requested, to give its opinion 
upon, and In answer to the following ques- 
tions: (1) Was the said act approved June 
2, 1911, such an act as could be referred to a 
vote of the people at the November, 1912, 
election upon a referendum petition? (2) If 
the said 1911 act of the General Assembly 
was a measure that could be referred by a 
referendum petition, could there legally be 
submitted to the people by Initiative petition 
at the same election another measure con- 
taining a clause repealing said 1911 act? In 
other words, was It legal when the 1911 act 
was to be ratified or rejected at the election, 
to also submit at said election, by Initiative 
petition, a measure repealing, or attempting 
to repeal, a measure which the people were, 
at said election, to ratify or reject, and 
what was the legal effect, If any, of said re- 
pealing clause In said Initiative measure? 
(3) What was the legal effect of both said 
Initiative measure and said referred act re- 
cehing a majority vote at the same elec- 
tion? Did both of said measures become the 
law, or only one of them, and if only one of 



them, which one? (4) ts there now any 'duty 
devolving upon the General Assembly, under 
the constitutional clause hereinbefore quot- 
ed, or has the duty of the General Assembly 
been fully performed?" 

This resolution and the foregoing Interrog- 
atories were accompanied by a certificate, 
stating that the resolution had been duly 
adopted by the Senate, and that the proposed 
act mentioned In the resolution which the 
Senate now has under consideration and is 
designated Senate Bill 47 has passed second 
reading. 

Fred i<'arrar, Atty. Gen., Francis B. Bonck, 
Deputy Atty. Gen., and Henry A. Dubbs and 
Horace N. Hawkins, both of Denver, Harry 
B. Tedrow, of Boulder, and John H. Gabriel, 
of Denver, amid curiae. 

PER CURIAM. From the foregoing reso- 
lution It Is evident the honorable Senate Is 
confronted with an anomalous situation, 
from the fact that It appears two acts are 
upon the statute books upon the same sub- 
ject, both, apparently, adopted, the initiated 
one containiug a repealing clause which cre- 
ates uncertainty, and that the Senate has un- 
der consideration a proposed act on the same 
subject, which has passed second reading, 
the purpose of which Is to take the place of 
both the others, and that from the questions 
propounded, though not directly expressed. 
It is the desire of the Senate to pass an act 
which cannot be successfully attacked for 
any of the reasons which the first three ques- 
tions Impliedly suggest, provided it has au- 
thority to do so In such manner as will pre- 
vent the situation now presented from being 
repeated in the future. We think we are 
Justified In deducing this conclusion from 
the fact that, If the Senate were not In 
doubt regarding Its authority In the prem- 
ises, the proposed act would be passed In due 
course, for by so doing the two acts men- 
tioned would be repealed, their validity, so 
far as the future is concerned, no longer 
open to question, and In their place there 
would be but one act, the validity of which, 
on the score of its passage, would be unas- 
sailable. 

[1] We think this presents the question of 
the constitutionality of the proposed act In 
particulars we shall later consider, within 
the constitutional i>rovlsion under which the 
resolution and questions have been submit- 
ted, the purpose of which was to have un- 
constitutional legislation avoided by having 
the validity of proposed acts determined in 
advance. In re Senate Bill 65, District At- 
torneys, 12 Colo. 4C6, 21 rac. 478. We can- 
not express any opinion with respect to the 
validity of the referred and initiated acts, 
which, If either, Is in force, or when they 
took effect, or what was the legal effect of 
the repealing clause in the initiated meas- 
ure, for the reason that both purport to ba 
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completed leglslatloD, tbat under tbem rights 
may bare arisrai or attached which should 
not be determined In a purely ex parte pro- 
ceeding; and for the further reason that, 
so far as the validity of legislation is Involv- 
ed, in response to legislative questions, it is 
confined to proposed acts, in order that un- 
constitutional legislation may be avoided, 
and cannot call for a construction of acts 
already passed. The results which would 
follow any other rule demonstrate that the 
validity of completed legislation cannot be 
made the subject of legislative inquiry; 
otherwise, this court, at the request of the 
legislative department, could be called upon 
to determine the validity of any number of 
acts which have been upon the statute books 
for many years, and under which rights, pub- 
lic and private, have attached. 

Tbat we should not determine, In any re- 
spect, the validity of the referred and ini- 
tiated acts, however, does not prevent us 
from furnishing the information at least im- 
pliedly sought which will enable the honor- 
able Senate to clear the situation. The pro- 
posed act expressly repeals the act of 1905, 
and also the one initiated, and all other 
acts in conflict therewith. There can be no 
question about the authority to repeal the 
act of 1905. 

[I] The question regarding the power to 
repeal the initiated and referred acts (if 
It can be said the latter Is Included In the 
general repealing clause) turns upon a con- 
struction of the constitutional amendment 
usually spoken of as "the Initiative and Ref- 
erendum." That is, does this provision pre- 
vent the General Assembly from repealing 
an initiated act, or one which has been re- 
ferred? We think not, for It expressly pro- 
vides: "This section shall not be construed 
to deprive the General Assembly of the right 
to enact any measure." This language Is 
broad and comprehensive. An act repealing 
an act is a measure, and, as the General 
Assembly Is not deprived of the right to 
enact any measure, it clearly has the power 
to repeal any statute law, however adopted 
or passed. 

[3] The next question is, Can the General 
Assembly lawfully prevent the proposed act 
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from being referred by the declaration con- 
tained In section 6 thereof? To answer this, 
reference must again be had to the constitu- 
tional provision under consideration. It 
provides that the power reserved designated 
the "Keferendum" "may l»e ordered, except 
as to laws necessary for the immediate pres- 
ervation of the public peace, health or safe- 
ty." Whether a law is of this character is 
for the General Assembly to determine, and, 
when it so determines, by a declaration to 
that effect in the body of a proposed act, we 
are of the opinion that such declaration is 
conclusive upon all departments of govern^ 
ment, and all parties, in so far as it abridges 
the right to invoke the referendum. Such 
a declaration Is a part of the act, and may 
be passed by the majority required to pass 
any act, and is in no sense an emergency 
clause, as contemplated by article 5, { 19. 

[4] As to the fourth question, it is not in 
our judgment within the province of this 
court to say whether or not the General 
Assembly has performed the duties Imposed 
by the Constitution. All departments of 
government stand on an equal plane, and are 
of equal constitutional dignity. The Consti- 
tution defines the duties of each. Neltlier 
can call the others directly to account for 
actions within their province, and so it fol- 
lows that the judicial cannot say to the leg- 
islative department that It has, or has not, 
performed Its constitutional duties ; that 
the legislative department must determine 
for itself, independent of either of the other 
deiiartments of government, by passing such 
legislation as, in its judgment, the Constitu- 
tion requires. The views we have expressed 
are simply intended to aid the General As- 
sembly In solving this Important question. 

In conclusion, we add that this court vrill 
always take pleasure in rendering to each 
house of the General Assembly such assist- 
ance, under the constitutional provision by 
virtue of which the honorable Senate has 
propounded the Interrogatories considered, 
as shall be consistent with its position as a 
separate and independent branch of our 
state government, and in harmony with what 
Is deemed a sound exposition of the Consti- 
tution — the paramount law of the state. 
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BURNHAM T. WASHINGTON MAOHIN- 
EKI DEPOT. 

(Sapt«me Coort of AVasbington. March 4, 
1913.) 
WoBK AND Labob (§ 6*)— Sbbvices— Rela- 
tion Bbtween Parties. 

Involuntary proceedings in bankruptcy 
were instituted against plaintiff after his pur- 
chase of machinery from defendant, under a 
conditional contract of sale, which provided 
that the property might be retaken if plaintiff 
neglected to take proper care of it. T'pon the 
threat of the receiver to discharge the watch- 
man, defendant wrote plaintiff that it desired 
him to keep supervision over the property until 
it could get matters straightened out with H., 
who claimed under a contract with plaintiff. 
Held that, as plaintiff still claimed under the 
contract of sale, this letter was no basis for 
recovery by plaintiff from defendant on a quan- 
tum meruit for services as caretaker; plaintiff 
being bound, under the contract of sale, to 
take care of the property. 

[Ed. Note.— For other cases, see Work and 
Labor, Cent. Dig. | 11; Dec. Dig. f 6.*] 

Department 1. Appeal from Superior 
Court, Thurston County; John R. Mitchell, 
Judge. 

Action by H. A. Bumham against the 
Washington Machinery Depot Prom a Judg- 
ment for plaintiff, defendant appeals. Re- 
versed, and cause ordered dismissed. 

Buffer, Hayden & Hamilton, of Tacoma, 
and Frank C. Owlngs, of Olympla, for ap- 
pellant. Thos. M. Vance, Harry L. Parr, and 
Troy & Sturdevant, all of Olympla, for re- 
Bitondent 

MOUNT, J. This action was brought by 
the plaintiff to foreclose a lien claim of $2,- 
150 upon a certain lot of sawmill machinery. 
The Hen claim is based upon a quantum 
meruit account for alleged services perform- 
ed by the plaintiff at the request of the de- 
fendant, between September 3, 1909, and No- 
vember 18, 1910, as watchman and caretaker 
of the machinery. Upon the trial of the 
case a Judgment and decree of foreclosure in 
the sum of $1,320.40 was entered In favor 
of the plaintiff. The defendant has appealed. 

The substantial facts are that the mill ma- 
chinery was delivered by the defendant to 
the plaintiff in May, 1906, and October, 1907, 
under two contracts of conditional sale. 
These contracts provided that the title to the 
property should remain in the defendant un- 
til paid for by the plaintiff. The plaintiff 
did not pay for the property, but remained 
in possession, using it, until July 30, 1900. 
On that day involuntary proceedings In bank- 
ruptcy were instituted in the United States 
District Court for the Western district of 
Washington against the plaintiff by certain 
creditors. A receiver was appointed, who 
took immediate possession of the property 
and placed a watchman In charge. At that 
time the receiver had no funds available to 
pay the watchman. The defendant and oth- 
er creditors advanced money to pay for a 



watchman for one month. At the end of 
that month, namely, August, 1909, the de- 
fendant refused to advance more money to 
the receiver, who threatened to discharge 
the watchman. Three days later, on Septem- 
ber 3, 1909, the defendant wrote to the plain- 
tiff a letter, as follows: "Mr. H. A. Burn- 
ham, Rainier, Wash.— Dear Sir: We note 
that the watchman, Mr. Lawrence, has beai 
let out, and we trust that }'ou will keep some 
sort of supervision over this property of 
ours until such time that we can get mat- 
ters straightened out between ourselves and 
Mr. Hill. It Is our intention to at once take 
some steps in regard to the matter contained 
in the affidavit given your attorney by us, 
and we would like to have your attorney call 
on Mr. F. A. Iluffer at his office in the Bank 
of Commerce Bldg., this city, and confer with 
him In reference to that matter. It would 
also be well to have you present at the same 
time In order to verify any statements made 
in the affidavit, as well as to give our at- 
torney any further Information that he may 
need. Yours truly, Washington Machinery 
Depot, by C. O. Bosse, President." The 
watchman was not discharged at that time, 
but was continued by the receiver and sub- 
sequently by the trustee In bankruptcy; and 
the custody of the property remained in the 
possession of the United States District Court, 
through its trustee, until July 14, 1910, when, 
by order of that court, it was abandoned as 
"burdensome." The plaintiff was then in 
possession of the property. On September 
20, 1910, the defendant notified the plaintiff 
that be (defendant) had sold some of the 
trucks; but the plaintiff refused to deliver 
possession to the purchaser. Soon after that 
time the plaintiff made demand upon the de- 
fendant for compensation, at the rate of $150 
per month, as caretaker, from September 3, 
1909, to the date of the demand in Septem- 
ber, 1910. The defendant refused to pay 
this demand, for the reason stated that plain- 
tiff was Interested in the property as a pur- 
chaser, and that there was no employment 
of the plaintiff by the defendant On No- 
vember 18, 1910, the defendant was proceed- 
ing to retake possession of the machinery 
under the terms of the contract of condition- 
al sale. On the next day this claim of Hen 
sued upon was filed in the office of the coun- 
ty auditor, and this action was at once be- 
gun to foreclose the lien claim, and to re- 
strain the removal of the property. A re- 
straining order was Issued in the case. 

Several questions are presented upon the 
record ; but it seems so clear that there was 
no contract of employment that we shall not 
consider any other question. The possession 
of the property was delivered to the plain- 
tiff under conditional sale contracts. The 
title was reserved in the vendor. It was the 
duty of the plaintiff to take care of the 
property while It was in his possession. The 
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contract so provides; for It says, "If plain- 
tiff shall fail or neglect to take proper care 
of any of said property," the defendant may 
take possession, etc. When the possession 
of the proiJerty was taken from the plaintiff 
by the bankruptcy proceedings, and when 
the defendant supposed the watchman for 
the receiver in bankruptcy was about to 
leave the property without protection, the 
latter wrote the letter above quoted, stating: 
"We note that the watchman, Mr. Lawrence, 
has been let out, and we trust that you will 
keep some sort of supervision over this prop- 
erty of ours until such time that we can 
get matters straightened out between our^ 
selves and Mr. Hill." Mr. Hill was interest- 
ed in the property by reason of the contract 
with the plaintiff. This was clearly not a 
contract of employment. The letter called 
upon the plaintiff to do only what he was 
bound to do under the conditional sale con- 
tract with the defendant. If the defendant 
at that time bad resumed possession of the 
property, so that the plaintiff had been re- 
leased entirely from the contract and had 
no further Interest in the property, some 
claim might thereafter have been reasonably 
made for services as caretaker ; but such is 
not the fact. The plaintiff claimed under 
this conditional sale contract until the last, 
and refused to permit the defendant to take 
possession of or to remove the property. In 
short, the plaintiff does not contend that the 
conditional sale contract had been rescinded, 
or that the property had been redelivered to 
the plaintiff. Until that occurred, the de- 
fendant held the title, while the plaintiff 
held possession, and was bound to care for 
'the propertj' while in his possession. There 
Is nothing in the record or the letter which 
shows an eiuployment of the plaintiff by the 
defendant for wages. 

The judgment Is reversed, and the cause 
ordered dismissed. 

CROW. C. J., and PARKER, CHADWICK. 
and GOSE, JJ., concur. 



PETERSON V. SMITH et al. 

(Supreme Court of Washington. Feb. 24, 
1913.) 

1. Appeal and Errob (8 925*) — Presump- 
tions. 

The Supreme Court must presume that the 
trial court tried the case upon the issues made 
by the plendinjis. 

[Ed. Note. — For other oasps. see Appeal and 
Error, Cent. Dig. $$ 372J)-37.'{4 ; Dec. Dig. | 
925.*] 

2. Accord and Satisfaction (| 2*) — Evi- 

DENCK. 

Where it was agreed that, if plaintiff took 
over a certain contract and lost money tlipreon, 
defendants woald pay him $150 a month for his 
services in executing the contract, and plaintiff 
thereafter accepted a snm in settlement for such 
■services, it was an admission of a loss on the 



contract, and that there was nothing due there- 
on, and constituted an accord and ■atlBfaction, 
so aa to bar any recovery en the contract 

[Ed. Note. — For other cases, see Accord and 
Satisfaction, Cent. Dig. {| 14-21, 33; Dec. Dig. 
i 2.*] 

Department 1. Appeal from Superior Court, 
King County; John F. Main, Judge. 

Action by August Peterson against Grant 
Smith and another, doing business as Grant 
Smith & Co. From a Judgment for defend- 
ants, plajntiff appeals. Affirmed. 

Jas. Kle%?r, of Seattle, for appellant Fred 
W. Drlcken and Randolph E. Hllbert, both 
of Seattle, for respondents. 

CHADWICK, J. Suit upon contract De- 
fense, an accord and satisfaction. From a 
judgment In favor of defendants, plaintiff 
has appealed, relying ui)on the principle laid 
down In Seattle, Reuton & Southern Ry. Co. 
V. Seattle-Tacoma Power Co., 63 Wash. 639, 
116 Pac. 2S9. It is there held that, where 
there are several Items of account, the pay- 
ment of a liquidated debt and agreed item 
does not satisfy an unliquidated item or 
debt, upon the theory that there is nothing 
left to operate as a consideration for the ac- 
cord and satisfaction. To sustain his con- 
tention plaintiff, in his brief, as well as in 
the bill of exceptions, undertakes to make It 
clear that plaintiff had three separate con- 
tracts with the defendants; that only one 
of them is or could be affected by the accord 
and satisfaction. Notwithstanding the wit- 
nesses have been made to speak of three con- 
tracts In the bill of exceptions, we think the 
case, when viewed in the light of the plead- 
ings, will not bear that construction. 

[1] Plaintiff sets out a contract to do cer- 
tain work, and as a part of the same cause of 
action says: "In addition thereto, the plain- 
tiff performed the following work not em- 
braced In his aforesaid contract." He then 
sets out four Items of work and service 
which, he says, were made necessary in the 
proper execution of his contract These 
items were denied, and were properly treat- 
ed as Issuable under the pleadings ; the ob- 
vious question being whether they were a 
part of the main contract. We must pre- 
sume that the court tried the case upon the 
I.ssues made by the pleadings, and so presum- 
ing we And that there was an accord and 
satisfaction of all differences existing be- 
tween the parties! 

[2] The amount alleged to have been paid 
In accord and satisfaction of all claims ex- 
isting between the parties was the sum of 
$550.80. The payment Is evidenced by re- 
ceipt, saying that it is "in full for all work 
on north trunk sewer to date." Although 
the bill of exceptions Is not complete upon 
this point, there is enough in the pleadings 
and briefs to warrant us in saying that this 
sum was given In iwynient of a monthly sal- 
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aiy, and was provldad as a part of the otig- 
inal contract between the plaintiff and the 
defendants. The defendants alleged that It 
was agreed that, If plaintiff took over a cer- 
tain contract and made a loss thereon, they- 
woald in any event pay him 9190 per month. 
Looking at the case in this light, the money 
paid would not be, as plaintiff now contends, 
a liquidated sum; it would only be due in 
case of a loss, and the acceptance of It would 
not bring plaintiff within the rale he relies 
upon. He Is entitled, either to a re<!overy 
upon his contract, or his salary In case of a 
loss. He was not entitled to the salary In 
any event. He has accepted Ills salary, and 
such acceptance implies the truth of the al- 
legations contained In the answer of the de- 
fendants that there was a loss upon his ton- 
tract. 
Judgment affirmed. 

CROW, C. J., and GOSB, PARKER, and 
MOUNT, JJ., concur. 



STATE V. HANIX)N. 

(Supreme Court of Washington. March 8, 
1013.) 

r^BCENY (S 65*)— SUPFICIENOT OP EVIDENCE. 

Evidence held to sustain a conviction of 
grand larceny. 

fEd. Note. — ^For other cases, see Larceny, 
Cent Dig. f 160; Dec Dig. i 65.*] 

Department 1. Appeal from Superior Court, 
King County; J. T. Ronald, Judge. 

Herbert L. HanloA was convicted of grand 
larceny, and he appeals. Afflrn>ed. 

Will H. Thompson, of Seattle, for appel- 
lant. John F. Murphy, Hugh M. Caldwell, 
and H. B. Butler, all of Seattle, for the 
State. 

PARKER, J. The defendant was convict- 
ed of the crime of grand larcenj^ in the su- 
perior court for King county, and sentenced 
to Imprisonment in the state reformatory, 
from which conviction and sentence he has 
appealed to this court 

The only contention here made by appel- 
lant's counsel is that the evidence was not 
suflaclent to Justify the verdict of the Jury. 
This question was first raised in the trial 
court by motion for a new trial ; there being 
no motion for nonsuit or directed verdict 
upon the trial. The evidence Introduced 
upon the trial was In many particulars In 
serious conflict However, a painstaking 
reading of the entire record convinces us 
that there was competent evidence produced 
before the Jury warranting , theip In believ- 
ing the follo\\ing facts to be established: 

It is conceded that the' goods in question 
were stolen by some person or persons on or 
about Sunday, January 28, 1912, from a 
room In a Seattle business block occupied 



hy the owaers of the goods, Mr. and Mrs. 
Douglas. The goods stolen were furs and 
some small articles belonging to Mrs. Doug- 
las, and a dress suit, two white vests, and 
an overcoat of Mr. Douglas. At that time, 
and for some time previous thereto, appel- 
lant had been engaged in newspaper work, 
and, by permission of a tenant of an adjoin- 
ing room, used his room occasionally during 
evenlnjrs and on Sundays. Appellant did 
typewriting and mimeograph work there at 
those times, In making out his reports to the 
various newspapers to which he was fur- 
nishing material for publication. He did not 
have a key of his own to the room, but 
would get the key from time to time from 
the tenant occupying It, as occasion might 
require. He procured the key and occupied 
the room on Saturday and Sunday afternoon 
and evenings of the 27th and 28th of Jan- 
uary, and also probably occupied it Monday 
evening, the 29th, though this Is not entirely 
clear from the evidence. He was, however, 
seen to leave the building on that evening. 
There is a door leading from this room into 
the adjoining room, occupied by Mr. and Mrs. 
Douglas. In what manner this door was 
locked or fastened It does not appear, but. 
In any event, there was nothing In common 
between the people occupying the different 
rooms, and neither had any occasion to pass 
through this door ; each room having access 
to the hall of the building through an outer 
door of its own. Mr. and Mrs. Douglas dis- 
covered the theft on the following Wednes- 
day, January Slst They had been absent 
from their room since Friday evening, Jan- 
uary 26th. During this time, and for some 
time thereafter, appellant, his mother, and 
.a younger brother, named Howard, made 
their home in an apartment house In the 
city; their apartment being leased in the 
name of appellant, who was practically the 
head of the family. He is 26 years old, and 
his brother Howard Is 17 years old. On 
February 21st most of the goods were found 
by an officer while executing a search war- 
rant In the apartment occupied by appellant, 
his mother, and brother. The larger part 
of the goods were found In a closet of 
the apartment. Some of the smaller things 
were found in a bureau In the room occu- 
pied by Mrs. Ilanlon.. A pair of shoes and 
an art bag were produced by appellant from 
the room occupied by Howard. The two 
white vests were also produced by appellant. 
It Is not clear from Just where he got them. 
They had previously been sent away and re- 
turned yfiOf. the f&mlly laundry. A silver 
purse was taken from Mrs. Hanlon, or rather 
given to the officer by her upon demand, aft- 
er she had removed some cards and car tick- 
ets therefrom, which she claimed belonged to 
her. All of these articles, save the cards 
and car tickets, belonged to Mr. and Mrs. 
Douglas. While the officer was there, and in 
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the presence of other witnesses, Mrs. Hanlon 
said to appellant, in substance, "Herbert, 
why did you do It?" eyldently referring to 
the taking of the goods, to which he replied, 
in substance, "Never mind, mother." Appel- 
lant, his brother, and mother all knew of 
the presence of the stolen goods In their 
apartment for about a week previous to this 
time, and no report of the fact had been 
made to the police. Their version of the 
manner of the goods coming there we will 
notice later. Appellant was then arrested 
and taken to police headquarters with the 
goods. On the way he asked a brother of 
Mr. Douglas, who had been present at the 
apartment and was going along with them, 
If all of the stulf had been found, and ask- 
ed what was missing. He was Informed that 
S fraternity pin, a gold chain, and a scarf 
pin were missing. He asked about how 
much they would be worth, and was inform- 
ed about $75. He then replied to Mr. Doug- 
las: "I will have to make that up, won't 
I?" He then asked Mr. Douglas if he (Doug- 
las) would speak to his brother and have it 
kept quiet, and suggested that it could be 
fixed up. Mrs. Hanlon testified, in sub- 
stance, that she bad told Mr. Douglas, when 
the search was being made and appellant 
was being arrested, that they were taking 
the wrong man; and appellant also testified 
that he heard her make this statement. He 
also testified that he denied to Mr. Douglas 
that he had stolen the goods. All of this is 
fiatly contradicted by Mr. Douglas and other 
witnesses present. Appellant also testified, 
In substance, that he gave the officers at the 
police headquarters to understand that his 
mother could tell them who was the person 
who stole the goods. This is also denied by 
the state's witnesses. 

We think the Jury were warranted in be- 
lieving that appellant made no denial of his 
stealing of the goods at that time, nor at 
any time until after Howard's alleged con- 
fession, which was made upon the following 
day to the prosecuting attorney, that he 
(Howard) had stolen the goods. On that day 
(February 22d), appellant being still under 
arrest and detained at poUce headquarters, 
Mrs. Hanlon took Howard to Mr. Murphy, 
the prosecuting attorney, where Howard con- 
fessed that he had entered the room of Mr. 
and Mrs. Douglas and stolen the goods and 
taken them to their apartment Howard tes- 
tified. In substance, that he was helping his 
brother at the room adjoining that of Mr. 
and Mrs. Douglas on Sunday afternoon, the 
28th of January, doing some mimeograph 
work; that lils brother went away from the 
room about an hour before he did, and that 
soon thereafter he noticed that the door lead- 
ing into the adjoining room of Mr. and Mrs. 



Douglas was ajar avraH indies; that b* 
then pushed the door bade and went into tbm 
room and took the goods away; that bis' 
brother (appellant) had notliing to do with 
it, and knew nothing of it, until about a 
week before they were discovered by the of- 
ficer with the search warrant According to 
the testimony of appellant and Mrs. Hanlon, 
the goods were discovered by them in a clos- 
et of Howard's room about February 17th. 
They then attempted to get Howard to ex- 
plain where the goods came from ; but he re- 
fused to do so until after appellant was ar- 
rested, when Howard made the statement to 
the prosecuting attorney. The only testimo- 
ny offered in behalf of appellant was that of 
himself, his mother, and brother ; and, while 
their testimony is fairly consistent as be- 
tween themselves, there is sharp conflict be- 
tween their testimony and the state's witness- 
es upon a great many of the details brought 
out, especially as to the acts and statements 
of those present, including appellant, his 
mother, and brother, at the time the search 
was being made. 

Counsel for appellant places great reliance 
upon the confession of Howard made to the 
prosecuting attorney, insisting that reason- 
able minds cannot differ as to the truth of 
that confession. We may accept as true 
that confession. In so far as it implicates 
Howard In the taking of the goods; but it 
does not follow that the Jury were not war- 
ranted In believing that appellant was guil- 
ty. The guilt of Howard Is not at all In- 
consistent with the guilt of the appellant. 

In view of the fact that the goods were 
stolen by some person or persons from the 
room of Mr. and Mrs. Douglas on or about 
January 28th, the opportunity of appellant 
to take the goods at the time the theft wa« 
committed, the knowledge of aK>«llant of 
the presence of the stolen goods In the apart- 
ment occupied by himself, mother, and broth- 
er for about one week before they were dis- 
covered by the officer, and no report having 
been made of that fact, the finding of the 
goods In the apartment, some of them, at 
least under circumstances which would war- 
rant the Jury in beUeving they were in the 
possession of appellant, the acts and state- 
ments of appellant at the time of and Imme- 
diately following the search of the apart- 
ment together with all the circumstances 
shown, we do not feel warranted in disturb- 
ing the verdict of the Jury finding appel- 
lant guilty. The record discloses that ap- 
pellant had a fair trial, with Instructions to 
the Jury quite favorable to him. 

The Judgment Is affirmed. 

OEOW, 0. J., and CHADWICK «nd 
MOUNT, 33., concor. 
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JOHNSON T. OITI OF SPOKANB. 

(Supreme Ccnirt of Wttabiagton. F«b. 28, 
1813.) 

EHIRERT DOMAIR (t 243*)— CONDEMNATIOII 

Pboceedinos— Bes Judicata— Cuanob ov 

Gbadk. 

A judgment of condemnation asaessmg 
damages to'abutting property on account of the 
change of a ctreet grade was a bar to a subse- 
quent action for damage from such change of 
grade, brought by a property owner who had 
appeared in the condemnation proceedings. 

[Ed. Note.— For other cases, see Eminent Do- 
main. Cent Dig. a 651, 627-629. 700; Dec. 
Dig. § 243.'] 

D^Hirtment 2. Appeal from Superictr 
Conrt, Spokane County; Henry I* Kennaa, 
Judge. 

Action by Cborles Johnson against tbe 
City of Spokane. From a Judgment for de- 
fendant, plaintiff appeals. Affirmed. 

Morrill, Chester & Sknse, of Spokane, for 
appellant H. M. Stephens and Bruce Blake, 
both of Spokane, for respondent. 

MAIN, J. This Is an action for damages 
to abutting property by reason of changing 
the) grade and the regrading of a street The 
plalutiO Is the owner of lot 19, In block 6, In 
First addition to the West Blverslde addition 
to the city of Spokane, which lot fronts on 
Clark avenue, one of the public streets of the 
dty. On June 12, 1900, the city council pass- 
ed an ordinance which established the grade 
of Clark avenue, but the street was never Im- 
proved under this ordinance by bringing the 
surface of the street to the grade line thus 
established. On January 14, 1910, an ordi- 
nance was passed by which tbe grade of 
Clark avenue was changed and re-establish- 
ed. This ordinance provided for the Improve- 
ment of the street by grading, sldewalklng, 
etc. The contract for this work was entered 
Into on February 18, 1910, and thereafter the 
work was prosecuted. On July 28, 1911, 
while the work of regrading and sidewalking 
was in progress, Che plaintiff In this action 
filed a verified claim with the city, demand- 
ing damages on account of the lowering of 
the surface of the street in front of his prop- 
erty to the grade line established by the or- 
dinance of January 14, 1910. On October 26, 
1911, the city council passed an ordinance 
providing for the institution of a condemna- 
tion proceeding for the purpose of ascertain- 
ing the amount of damages to abutting prop- 
erty by reason of the changing and re-estab- 
lishing of the grade of Clark avenue. Pur- 
suant to this ordinance, condemnation pro- 
ceedings were begun, a trial had, and judg- 
ment was entered therein on December 27, 
1911. The plaintiff here was a party to that 
action, and appeared therein by counsel 
The judgment In the condemnation suit has 
never been vacated or set aside. During the 
month of January, 1912, the present action 
was begun on the claim that had been filed 



July 28, 1911. In dne time tbe «ft<iM cam* 
on for txiaL At the conclusion of tbe pl^in- 
tifTs evidence, a motlOB for nonsuit was In- 
terposed by the defendant The motion was 
granted, and dismissal of tbe action followed. 
The plaintiff has appealed. 

The sole question presented Is whether the 
Judgment In tbe condemnation suit is res 
adjudlcata aa against appellant's right to 
prosecute the present aotlon. To ascertain 
tbe amount of the damage which tbe ap- 
pellant's property would suffer by reason 
of the change of grade of Clark avenue was 
one of the purposes for which the condemna- 
tion action was brought The appellant ap< 
peared therein. It was his right and his 
duty to litigate in that action the very ques- 
tion which he Is seeking to have determined 
in the present action. In Compton v. Seattle, 
38 Wfcah. S14, 80 Paa 757, a similar ques- 
tion was presented to this court, and the de- 
cision in that case Is conclusive as against 
the appellant's right tio maintain the present 
action. 

The Judgment will therefore be affirmed. 

MORRIS, ELLIS, FULLERTON, and 
MOUNT, JJ, concur. 

(72 Wash. 820) 
LEWIS T. SEATTLE TAXICAB CO. 
(Sapreme Court of Washington. Feb. 28, 1913.) 

MUNIOIPAI, COBFORATIORB (| 706*)— CORTBIB- 

UTOBT NKauoxMCB—PKDSBTBiANS— Automo- 
biles. 

Whether a pedestrian going diagonally 
down tbe street to take a- street car was guilty 
of contributory negligence in failing to look for 
an approaching automobile held, under the evi- 
dence, a question for tbe Jury. 

[Ed. Note.— For other cases, see Municipal 
Corporations, Cent Dig. i 1518; Dee. Dig. i 
706.*] 

Morris, J., dissenting. 

Department 2. Appeal from Superior 
Court, King County ; Mitchell Gilliam, Judge. 

Action by Gustave Lewis against the Se- 
attle Taxicab Company. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 

Brlghtman & Tennant, of Seattle^ for ap- 
pellant Chas. M. Fouts, of Seattle, for re- 
spondent 

FULIiERTON, X Tbe respondent was 
struck by an automobile driven by a chauf- 
feur of tbe appellant, and received injuries 
for which he recovered in tbe court below. 
In this court but one principal question la 
urged in the argument, namely: Was the re- 
spondent guilty of negligence contributing to 
his Injury? 

The respondent was Injured while on Yes- 
ler Way In the dty of Seattle at a point 
near the Junction of the Way and James 
street At this place cars from various parts 
of the city have a common track, and stop 
there to receive and discharge passengers. 
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Tlie respottdent approached tbe place at 
about 5:15 o'clock In the evening intending 
to take a car for his home. There were two 
c4rs then standing on the car tracks, neither 
of which were bound for the vicinity of bis 
residence, and he waited the approach of 
the proper car. Shortly thereafter hla car 
was seen approaching, and he alternately 
looked at it and at the cars then standing on 
the street to see whether the latter moved 
out before the other car approached, as it 
made a difference as to the place his car 
would stop whether the cars then on the 
track remained there or moved out before 
his car arrived. Finally concluding that the 
car would stop further down the street than 
its usual stopping place, he started In that 
direction, walking diagonally across the street 
from the place where he left the sidewalk. 
He had gone perhaps 16 feet and was prob- 
ably 10 feet from the sidewalk when he was 
knocked down by the appellant's autooaoblle, 
which ai^roached him from behind. He tes- 
tified that before leaving the sidewalk for 
the street he looked in the direction from 
wlilch the automoUle approached, and that 
in looking at the standing street cars his 
field of vision naturally took In its line of 
approach, but failed to see it, and that he 
did not again look in that direction after 
leaving the walk before he was struck by 
the automobile. The jury, however, in an- 
swer to special Interrogatories returned with 
their general verdict, found that he could 
have seen the automobile prior to leaving the 
sidewalk had he glanced In the direction 
from which it was approaching, and also 
that after he left the sidewalk and prior to 
being struck there was nothing to prevent 
him from seelpg the approaching automobile 
had he looked In that direction. The evi- 
dence was conflicting on the questloa wheth- 
er or not any alarm was sounded as the auto- 
mobile approached the respondent; and in 
conflict also as to the distance the car was 
from the respondent at the time he left the 
walk, and as to the speed at which it was 
running. There was, however, evidence In 
the record from which the jury could have 
found that no alarm was sounded, and that 
the automobile was upwards of 75 feet from 
the respondent when he left the walk, and 
that it was running at a speed of from 8 to 
12 miles an hour. 

The appellant does not dispute that the 
evidence was sufllcient to take the case to 
the jury on the question of the negligence of 
the chauffeur, but contends that the act of 
the respondent in stepping into the street 
and starting across the same without looking 
for approaching automobiles, or looking so 
carelessly as to fail to see one approaching 
him at a distance of 75 feet, was such neg- 
ligence as to prohibit a recovery on his part 
dn the doctrine of contributory negligence. 
But it has seemed to us that the trial judge 
•IghtfuJly subndtted the question to the Jury. 



The respondent did not step from the street 
immediately In front hf tbe automobile, nor 
did be in crossing tbe street any time ob- 
struct its path. He was as much in the view 
of the driver of the automobile as tbe auto- 
mobile was in his view, and, As there was 
room to pass him on either side, we think it 
too much to say as a matter of law that he- 
was required to tak« notice of the particular 
part of the street the automobile driver de- 
sired to use, and keep off that particular 
part We think It was a question for the 
Jury to say whether, under the clrcnmstanc> 
es, be did not have the right to assume that 
an automobile coming towards him from a 
direction opposite to that In which he, waB 
going would pass him on one side or the 
other instead of running him down. 

On the question of the degree of care re- 
quired of persons while crossing public streets 
used by passing vehicles, the appellant cites 
from this and other courts a number of 
cases of injury caused by railroad trains and 
passing street cars ; but it is at once appar- 
ent that these cases can hardly be said to 
be in point except as they may state general 
principles. The degree of care required of 
a pedestrian crossing a railroad or street car 
track is much lilgher than is the care re- 
quired of one crossing an ordinary public 
street where only passing teams or automo- 
biles are to be encountered. . Railroad trains 
and street cars must move en a fixed track, 
and the track is for that reason at once> 
a warning of danger and a marking of tbe 
zone of safety ; tbe cars are heavy and cum- 
bersome and cannot turn aside to avoid a 
collision or be brought to a stop when once, 
in motion ; hence the persons directing the 
movements of such cars are limited in their 
powers to protect persons found upon the 
track. But this is not true with reference to 
ordinary vehicles. The driver of these lias 
freedom of choice as to the part of the street 
he will drive them upon ; they can be turned 
quickly to one side or the other, and are 
capable of easy control otherwise. As to 
these, therefore, the footman may rely on 
the presumption that so long as he occupies 
one place or pursues a given course he need 
not be run into, and to fall to keep a look- 
out for the approach of such vehicles is not 
necessarily want of care. The degree of 
care required of such a person, of course, 
varies with the circumstances. It depends 
largely ui)on place and upon the condition of 
the street; whether the street is crowded 
with traffic or comparatively free therefrom ; 
whether he enters the street at a place usn-' 
ally used by travelers on foot, and perhaps' 
on many other conditions. But the degree 
of care required Is ordinary care under the- 
circumstances, and this, as we say, may be 
vastly different from ordinary care with 
reference to crossing fixed tracks upon which 
railway or street cars are operated. 

^'either do we think the case of Minor t. 
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Stevens, 65 Wash. 423, 118 Pac. 313, In point 
with the contention of the appellant That 
case was reversed and remanded because the 
court thought the Jury had not determined 
the question of the Injured person's contribu- 
tory negligence, not that he was guilty of 
contributory negligence as a matter of law. 

The special findings of the Jury are not in- 
consistent with the general verdict Falling 
to look for an approaching automobile be- 
fore stepping Into a street to take passage 
on a street car at the car's usual stopping 
place, or failing to look for an automobile 
while on the way to such a car, Is not negli- 
gence as a matter of law under all circum- 
stances, and we do not think the facts In 
the case before us Justify the conclusion 
that it was negligence as a matter of law In 
this Instance. 

The Judgment is affirmed. 

MOUNT, BLUS, and MAIN.. JJ., concur. 

MORRIS, 3. I dissent The automobile 
came from the east, while the respondent 
was walking southwest The right front 
wheel of the automobile ran over the right 
foot of respondent as he advanced it for an 
additional step. It will thus be seen that 
part of the antomohile passed a part of re- 
spondent's body before It hit him. A second 
later and respondent would have walked into 
the machine. 1 am convinced respondent 
centered his entire attention oo the street 
cars and gave no attrition at all to other 
traffic on the street. Had he done so, he 
would not have been injured. 



METZ T. WASHINGTON WATER POWER 
CO. et al. 

(Supreme Court of Washington. Feb. 19, 
1JH3.) 

1. Electricity (5 16*) — NEOtiQEXCB;— What 
Constitutes. 

Where the employes of a telegraph com- 
pany whose wires were l>elow the high-tensiou 
wire of a power comyany brouglit a rope in 
contact with the wire ciiusing it to burn out 
and break, one of the ends falling on a wire 
fence, they were guilty of nPKligence, and their 
act in leaving it in tliat condition without warn- 
ing their master or the power company was 
gross negligence. 

[Ed. Note.— For other cases, see Electricity, 
Cent. Dig. $ 9 ; Dec. Dig. $ 10.*] 

2. Electricitt (8 16*)— Neolioexce— Proxi- 
mate Cai:9e. 

Where an injury was caused by the current 
running down the wire fence, a telegraph com- 
pany cannot escape liability on the ground that 
the negligence of its senants in mnkiiis a short 
circuit by which the high-fpiision wire of a pow- 
er company burned out, the ends falling on the 
wire fence, was not the proximate cause of the 
injury because the power company had turned 
on the current after the automatic circuit break- 
er had cut it off upon the breaking of the wires ; 
it appearing that this was the customary meth- 



od of testing a line for breaks before making 
a search. 

[Ed. Note.— For other cases, see Electricity, 
Cent Dig. i « ; Dec. Dig. | 16.*] 

3. Appeal asd Ebbob (| 1061*)— Harmi.ess 
Ebbob. 

As joint tort-feasors are jointly and sev- 
erally liable for the entire injury, a telegraph 
company jointly liable with a power company 
for injuries caused by a break in the latter'a 
high-tension wire cannot complain on appeal 
that the iatter's motion for nonsuit was sus- 
tained. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. gj 4137, 4209-4211; Dec. 
Dig. i 1061.»] 

Dwartment 2. Appeal from Superior Court, 
Spokane Ootmty; John B. Yakey, Judge. 

Action by Marie D. Metz against the Postal 
Telegraph Cable Company and another. 
From a Judgment against the named defend- 
ant. It appeals. Affirmed. 

Morrill, Chester & Skuse, of Spokane, for 
appellant Lloyd E. Gandy and Fred J. Cun- 
ningham, both of Spolcane, for respondent 



FULLERTON, J. The respondent was in- 
jured by coming in contact with an electric 
current escaping from the wires of the de- 
fendant Washington Water Power Company 
due to a break In such wire caused by the 
appellant Postal Telegraph Cable Company, 
and brought this action against both com- 
panies to recover therefor. On the trial, at 
the conclusion of the respondent's case In 
chief, the court sustained a challenge to the 
sufficiency of the evidence Interposed by the 
Washington Water Power Company, and 
granted a judgment in its favor. The trial 
was then continued against the Postal Tele- 
graph Cable Company, and resulted in a 
verdict against it and in favor of the re- 
spondent In the sum of $2,S00. From the 
judgment entered on the verdict the Postal 
Telegraph Cable Company appeals. 

The facts are not seriously Jn dispute The 
defendant Washington Water Power Com- 
pany owns and operates an electric railway 
runulng between the cities of Spokane and 
Cheney in Spokane county. The electric cur- 
rent for opei-ating its cars is carried on a 
high-teuslon wire suspended above the rail- 
way track from projecting arms fastened to 
poles set alongside the track. The appel- 
lant Postal Telegraph Cable Company main- 
tains a system of telegraph wires between 
the cities named. Its wires follow the com- 
mon highways, and are susi)ended from poles 
set along the margin of the highway. At a 
point called Reitmeier Station the highway 
crosses the railway track, and at that place 
the telegraph wires cross the track and high- 
tension wire of the railway company some 
few feet above the wire. It seems that the 
gimrds intended to keep the telegraph wires 
from coming into contact with the railway 
high-tension wire got out of repair at this 
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crossing, and the appellant sent certain of 
Its employes to readjust It. In the perform- 
ance of the work tlie employes allowed a 
rope to come Into contact with the high-ten- 
sion wire. The rope In some manner formed 
a point of resistance to or short-circuited 
the electric current, causing the wire to burn 
and sever at the point of contact. The re- 
spondent lived at the home of her brother-in- 
law a short distance from the road crossing. 
The home was Inclosed with a wire fence. 
The ends of the high-tension wire after the 
severance dropped to the ground, and one 
end came into contact with the wire fence, 
charging the wires composing the fence with 
electricity. This caused a fire to break out 
In a pine tree to frhlch the wire fence was 
fastened, and the respondent seeing the fire 
sought to quench it by throwing a bucket of 
water thereon. In doing so she came Into 
contact with the electric current, receiving a 
severe shock and some painful bums, caus- 
ing the injuries for which she sues. 

The employes of the appellant after break- 
ing the high-tension wire did not notify any 
one of the break or of the dangerous condi- 
tion In which It was left, not even their 
home office, but Immediately gathered up 
their working tools and left the place. The 
fact that there was "trouble" on the high- 
tension wire was made known at a power 
station of the power company shortly after 
the severance of the wire by means of an 
appliance known as a "circuit breaker," which 
automatically shut oft the electric current 
from the wire. It did not, however, make 
known the precise nature of the trouble, and, 
to ascertain whether it was of a permanent 
or temporary nature, the company turned 
the current back onto the wire three dis- 
tinct times at Intervals of practically twen- 
ty minutes each, letting it remain there un- 
til the circuit breaker would again cut It oft ; 
periods of time ranging from five to seven 
seconds. 

As grounds for reversal the appellant first 
urges that the court erred in denying its mo- 
tion for a nonsuit, and sustaining a like mo- 
tion on the part of its codefendant, the Wash- 
ington Water Power Company. But we think 
it manifest there was no error in the ruling 
of the court In so far as it related to the 
motion of the appellant. 

[J] It was negligence on the part of the 
appellant's employes to cause the line to 
break in the first instance, and gross negli- 
gence to go away and leave It in Its danger- 
ous condition, especially as they failed to 
notify either their employer or the railway 
company of the fact of the break, or to noti- 
fy the persons living in the vicinity of the 
place of the break of the dangers likely to 
be encountered because thereof. As an em- 
ployer is liable to third persons for injuries 
caused by tlie negligent acts of his employes, 
so the appellant is in this instance responsi- 
ble to the respondent for her injuries, if the 



negligence of its employSs was the proximate 
cause thereof. 

[2] The appellant contends, however, that 
the negligence of its employes was not the 
proximate cause of the Injury to the respond- 
ent, but that such proximate cause was the 
turning back of the electric current onto the 
line by the power company after it had been 
shut oS by the automatic circuit breaker. 
And it argues that for this act the power 
company was alone responsible ; that it turn- 
ed the current on after It had knowledge of 
trouble on the line, and of the dangers likely 
to be caused thereby, and must be held to 
have assumed the risk of all such dangers. 
But the contention Is not tenable. Since the 
appellant originated the trouble, it owed a 
primary duty to notl^ the power company 
thereof. This it did not do, and hence is re- 
sponsible to third persons for any injury 
caused by this neglect of duty, and we think 
it too much to assume that the power com- 
pany would have turned the current back 
onto the line had it known of the actual 
conditions. Again, the evidence tended to 
show that the power company in turning the 
electric current back onto the line in the 
manner in which it did turn It back acted 
according to its usual custom in such cases, 
a custom also common and usual with all 
companies transmitting power by electricity. 
This being so, the appellant was bound to 
take notice of such custom and take such ac- 
tion as was within its power to prevent in- 
jury thereby. Moreover, we think that the 
employes of the appellant as reasonably pru- 
dent persons should have anticipated that 
the power company would test out the line 
by turning the electric current back thereon 
before making a search along its entire 
length to locate the trouble, and that it was 
negligence on their part not to anticipate 
such a cause and guard against Injury there- 
from. 

[3] The second part of the objection, name- 
ly, that the court erred in granting a nonsuit 
in favor of the Washington Water Power 
Company, is not an error, if it be error at all, 
of which the appellant can avail Itself. If 
the power company was guilty of negligence 
contributing to the injury of the respondent, 
It was a Joint tort-feasor with the appellant, 
and both companies were liable severally and 
Jointly to the respondent for the entire In- 
Jury suffered by her. And, this being true, 
the nonsuit of the power company gives the 
appellant no cause of complaint, however 
erroneous the order might be when viewed 
from the respondent's standpoint. 

E3rrors are assigned on the instructions of 
the court to the Jury, but, as they merely 
suggest in a different form the questions al- 
ready discussed, they require no separate con- 
sideration. 

The judgment is affirmed. 

MOUNT, MORRIS, MAIN, and ELLIS, J J., 
concur. 
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CITY RETAIL LUMBER CO. ▼. TITLE 
GUARANTY & SURETY 00. 

(Supreme CoTirt of Washington. Feb. 28. 

1013.) 
municipai, cobpobations (i 347*)— pubuo 

Improvements — Contracts — Bonds of 

Contractors— LrABiLiTT. 

A contractor for a street improvement 
gave a bond conditioned as required by Rem. 
& Bal. Code, § 1159, on his paying all persons 
furnishing supplies for carrj-ing on the work. 
A materialman sold lumber actually used in 
the construction of the improvement, and aim 
furnished ties to be used for a temporary rail- 
way over which dump cars were run for the re- 
moval of dirt from the street improvement. The 
ties were actually used by the contractor In the 
prosecution of three contracts and were finally 
sold at a bankrupt sale on the contractor be- 
coming a bankrupt. The materialman knew at 
the time of furnishing the ties that they would 
not be consumed in making the improvement. 
Held, that the surety on the bond was not lia- 
ble for the price of the ties. 

(Ed. Xote.— For other cases, see Municipal 
Corporations. Cent Dig. Jf 876, 877; Dec. 
Dig. 8 347.*J 

Department 1. Appeal from Superior Court, 
Chehalls County; Mason Irwln, Judge. 

Action by the City Retail Lumber Com- 
pany against the Title Guaranty & Surety 
Company. From a judgment for plaintiff, 
defendant appeals. Reversed and corrected. 

Frank Beam, of Aberdeen, and Murphy 
& WaU, of Seattle, for appellant Hogan 
& Graham, of Aberdeen, for respondent 

PARKER, J. The plaintiff seeks recovery 
from the defendant upon a bond executed by 
It as surety for William Dutcher to the city 
of Aberdeen, under section 1159, Rem. & Bal. 
Code, to secure performance on bis part of 
a street improvement contract which he bad 
theretofore entered Into with the city, which 
bond was also conditioned as follows : "Now, 
therefore, if the above-bounden principal, 
WUllam Dutcher, • ♦ ♦ shall pay » » • 
all persons who shall supply such contractor 
* • * with provhslons and supplies for 
the carrying on of the work contemplated In 
said contract, » • • then this obligation 
to be void, otherwise to be and remain In 
full force and effect" The cause proceeded 
to trial before the court without a Jury, re- 
sulting in findings and Judgment in favor 
of the plaintiff, from which the defendant 
has appealed. 

A careful reading of the entire record, 
which Includes all of the evidence Introduced 
upon the trial, convinces us that there is 
practically no room for controversy as to 
the controlling facts here involved, which 
may be summarized as follows: In July, 
1910, the city of Aberdeen entered into a 
contract with Dutcher for the improvement 
of portions of Spur, Tenth, and Broadway 
streets by grading and constructing wooden 
sidewalks, curbs, and gutters thereon. Im- 
mediately upon the entering into of this con- 
tract, apiiellant, as surety for Dutcher, exe- 



cuted to the city the usual statutory bond, 
conditioned In the language above quoted, 
as required by section 1159, Rem. & Bal. 
Code. Thereafter respondent sold and de- 
livered to Dutch lumber amounting In value 
to $681.33. This lumber was so furnished 
with the understanding upon the part of 
both respondent and Dutcher that it was to 
be used in connection with the construction 
of the improvement, as follows: $390.79 
worth of the lumber was furnished for and 
used In the construction of the sidewalks, 
curbs, and gutters of the Improvement, and 
actually went Into and became a part there- 
of; $290.54 worth of the lumber consisted of 
railway ties, which were furnished for and 
used in the construction of a temporary nar- 
row gauge railway, over which dump cars 
were run for the removal of surplus dirt 
from the portions of the street being improv- 
ed. The trial court found, among other 
things : "That while said 'ties' did not actual- 
ly go into the streets themselves so as to ac- 
tually form a part of the Improvement, yet 
the use of said 'ties' for the construction of 
the dump-car line above mentioned practi- 
cally consumed the lumber comprising the 
'ties' so that after the use of the lumber for 
'ties,' as above mentioned, the lumber would 
have little or no value." 

We caonot agree with this finding, If it 
have reference to the consumption of the 
ties in the construction of the particular im- 
provement for which appellant executed the 
bond here sued upon, and we think, that the 
question of the consumption of the ties in 
this improvement and the furnishing of them 
with a view that they were to be consumed 
therein becomes of vital Importance here in 
determining appellant's liability upon its 
bond to pay. for the ties. Mr. Davenport, 
respondent's manager and Its only witness 
upon the trial, testified as follows: "Q. On 
July 30, 1910, there were 1,121 pieces 4x8 ties 
sold. Do you know what they were suppos- 
ed to be used for? A. They were gotten to 
build a railroad to Tenth, Broadway, and 
Spur. Q. Do you know whether or not those 
ties were used up In doing that work or 
were used for other purposes after that? 
A. I could not say. I presume they were 
used afterwards; I don't know. • • • 
Q. Do you know whether or not there was an 
improvement at the other end of the line, 
the lower end? A. I think there was. Q. 
What was that Improvement? A. I think 
that was First street Q. So they made the 
tracK to extend from Spur and Broadway 
down to First? A. Yes. Q. That was a pub- 
lic improvement on First street? A. Yes. Q. 
Mr, Dutcher was doing both contracts? A, 
Yes." This is the substance of all the in- 
formation be gives us as to the purpose for 
which the ties were furnished and as to the 
use they were actually put to. 

Dutcher, the contractor to whom the ties 
were furnished, testified as follows: "Q. 
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Where were these ties used? A. On Spur, 
Broadway, and Tenth to run away the sur- 
plus dirt Q. Were they used any place else? 
A. A few, I guess, were used on Eleventh. 
Q. How many contracts did you have at 
this time with the dty of Aberdeen? A. 
I had four. Q. Did you use these same ties 
on all four contracts? A. I think I did. I 
used them with some old ones I had before 
I got these. Q. Did you put the old ones 
down first or later? A. Later; I used the 
new ones first and the old ones afterwards. 
Q. And these ties were used on the EHrst 
street improvement as well? A. Some of 
them were. Q. All of them? A. No, we 
used most of the old ones on First street 
Q. At the time you were taking down Spur 
you were filling In First with the dirt? A. 
Tes. Q. So that the cars were worked over 
First as well as Spur street? A. I suppose 
yon might call it that way. Q. Did you 
make use of these ties on Eleventh street? 
A. I don't think we did. Q. You did not 
haul any cars from Eleventh street over this 
railroad? A. Yes, but we did not use those; 
we had some old planks. Q. The dirt haul- 
ed from Eleventh street all went over this 
track, over these ties? Q. Yes. Q. And 
you had the E street contract at this time? 
A. Yes. Q. State whether the dirt that went 
into E street went over this track. A. It did. 
Q. Which was the largest contract of these 
four? A. First street Q. First street had 
more yards of dirt? A. Yes. Q. Which was 
the smallest yardage as far as It went over 
this track? A. E street was the smallest. 
Q. And was Spur next? A. I cannot remem- 
ber whether Spur was larger than Eleventh, 
or whether Eleventh was the largest Q. 
But this track was used for all four Jobs? 
A. Yes, to run the dirt from the hill down. 
Q. Were these ties used up? A. They were 
laying where I laid them with the rails on 
the last I seen them. Q. Do you know what 
became of these ties? A. I don't know of 
my own knowledge; hearsay is all I know 
about that Q. Did they become part of this 
work ; that is, are they still up there in the 
work? A. They are not where I left them, 
I know that Q. You think the ties were 
good when you quit there, were they? A. 
Of course they were secondhand material. 
I don't know what they were good for ; they 
might be used again. Q. In your idea they 
were good enough to run a track over? A. 
Yes. Q. You don't know what became of 
them? A. No, not of my own knowledge I 
don't" This testimony is uncontradicted. 
Dutcher became Insolvent about the time 
these contracts were completed, leaving, 
among other debts unpaid, that which was 
Incurred in the purchase of the ties and the 
other lumber mentioned. The ties were there- 
after sold by Dutcher's trustee in bankruptcy 
for $12. Thus we thluk it Is estabH.shed that 
the ties were actually used by Dutcher in the 
prosecution of three other contracts, at least 
one of which was a larger contract than the 



one for which appellant executed this bond, 
and thereafter the ties proved to be still 
of some- value even at a bankrupt sale. We 
also think that it is a fair conclusion from 
the entire evidence that respondent's man- 
ager knew, at the time be furnished the 
ties, that they would not necesssarily be con- 
sumed in making this particular improve- 
ment, though they were furnished with a 
view to being used thereon. 

Counsel for respondent rest their conten- 
tion as to appellant's liability for the debt 
Incurred by Dutcher in the purchase of these 
ties principally upon our decision in National 
Surety Co. v. Bratnober Lbr. Co., 67 Wash. 
001, 122 Pac. 337. In that decision we re- 
viewed at considerable length the law upon 
this subject, noticing the distinction between 
the provisions of section 1159, Rem. & BaL 
Code, and the general lien statute, holding 
that certain items are recoverable upon 'bonds 
given under this section which would not be 
recoverable under the general Hen statute. 
Belying upon the broader language of this 
section and our view of it as expressed in 
that decision, counsel for respondent insist 
that these ties constituted an item recover- 
able upon the contractor's bond, given for 
the purpose of protecting persons supplying 
the contractor with provisions and supplies. 
A careful reading of that decision, however, 
will show that it Involves: (1) Fuel for 
steam shovel ; (2) the service of teams with 
drivers ; and (3) feed for horses — ^all furnish- 
ed for the carrying on of the work in ques- 
tion, and all necessarily entirely consumed 
in the prosecution of the work. The fuel, 
service, and feed in a sense did enter into 
and become a part of the finished structure, 
possibly not a physical part of it in the sense 
that material actually going into the struc- 
ture would, but In the sense that labor per- 
formed upon the structure would. In the 
recent case of Standard Boiler Works v. Na- 
tional Surety Co., 127 Pac. 573, we held that 
the expense of making repairs upon a steam' 
shove! which was used in prosecuting public 
work was not secured by the contractor's 
bond given under this section, upon the 
theory that such repairs were not work go- 
ing into and becoming a part of the finished 
structure, because they were not necessarily 
all consumed therein, but became a part of 
the machinery or equipment which the con- 
tractor is presumed to be provided with for 
the purjxwe of carrying on his work. The 
evidence in this case clearly shows, as we 
have noticed, that these ties were In like 
manner a part of the equipment of the con- 
tractor, and not only were not such material 
as was consumed in the prosecution of the 
work, but plainly were such material and 
furnished under such circumstances ns to 
show that it was not contemplated by the 
parties that they would be consumed In the 
prosecution of the work. We are unable to 
see that these ties performed any ofllce dif- 
ferent in principle from that X)ei'formed by 
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«ny other tool or appUancenaed Intbe pro- 
secution of the work, thongb they may have 
t>een of snch nature as-to beoorae very materi- 
ally lessened In value In the prosecution of 
the wortc. It may be w^l doubted whether 
a tool or appliance which becomes entirely 
worn ont In a 'particular contract of this 
nature would come within the prot(K;tion of 
a bond given under section 1150, though we 
need not express oar opinion upon that ques- 
tion at this time. 

The Judgment of the trial court Is revers- 
«d In so far as it awards recovery against 
appellant for the $200.54 incurred In the pur- 
<'hase of the ties, and It is directed that the 
Judgment be corrected accordingly. 

CROW, C. J., and CHADWICK, OOSE, 
and MOUNT, JJ., concur. 



KNtrrSON V. MOB BROS., Ina 

{Supreme Court of Washington. Feb. 26, 
1913.) 

1. EviDEWCB (§ 582*)— Tesiimont at Pob- 

MSB TBIAI/— CERTinCATION. 

Under Rem. & Bal. Code, | 1247, provid- 
ing that, where any witness is unable to ap- 
pear, bis testimony, given in a former action 
between the same parties, and reduced to writ- 
ing and certified by the trial judge, may, upon 
three days' notice, together with the service of 
a copy proposed to be used, be given in evi- 
dence in a subsequent trial, a copy of testi- 
mony given at the original trial, and certified 
by the trial judge to be used on appeal, may, 
upon appropriate notice, be introduced on the 
subsequent trial without recertification. 

[Ed. Note.— For other cases, see Evidence, 
Cent. Dig. H 2419-2423; Dec. Dig. | 582.»] 

2. EviDENCB (J 553*)— Opihion Evidence— 
Expert Testimont— Htpotheticai, Ques- 
tions—Variance FBOM Pacts. 

A hypothetical question should be fairly 
based on facts outlined by the testimony; con- 
sequently one which assumes that a plaintiff, in 
a personal injury action, was in bed a month 
after the injury is improper, where the tes- 
timony merely showed that he was laid up 
about the house a month. 

[Ed. Note. — For other cases, see Evidence, 
Cent. Dig. H 2369-2374; Dec. Dig. t 553.»] 

3. Tbiai. (8 84*)— OBJBtnowB to Evidenck— 
Examination of Expebts. 

Where a hypothetical question contains 
several hypotheses, an objection that it con- 
tained a mass of irrelevant matter, and that 
the hypothesis stated was not supported by the 
evidence, is too general to call the attention 
of the court to an alleged defect in improperly 
assuming that being "laid up about the house 
was equivalent to being "in bed." 

[Ed. Note. — For other cases, see Trial, Cent 
Dig. U 211-218, 220-222; Dec. Dig. S S4.*] 

4. BviDincB (I 553*)- BxPBBT TiSTiveitT— 
Htpotbbticai. Question. 

The court, in the exercise of its discre- 
tion, may, upon proper objection, require irrel- 
evant matter to be eliminated from a hypo- 
thetical question. 

(Ed. Note. — For other cases, see Evidence, 
Cent Dig. if 2369-2374; Dec. Dig. | 853.*] 



S. DamAOKS (I 132*)— BXCBSSITB DAKA8E»— 

Perronal Injury. 

Where a lumberman engaged in logging, 
after bfing injured, remained at home a month, 
and then resumed his former occupation, fol- 
lowing it for a year, and the only medical treat- 
ment he had during the time was to have a 
scalp wound sewed, an award of $5,000 was ex- 
cpsaive by Sf'2.T)(>0; it appearing that after the 
injury he joined a mutual benefit association, 
and in his signed application stated that he had 
not been treated by physicians for over seven 
years and was in sound health, free from dis- 
ease or injury, and the oaly injury apparent be- 
ing a curvature of the spine, which was found 
by radiographic examination. 

[Ed. Note. — For other cases, see Damages, 
Cent Dig. {§ 372-385, 396; Dec. Dig. { 132.*] 

Department 1. Appeal from Superior 
Court, King County ; Mitchell Gilliam, Judge. 

Action by Louis Knutson against Moe Bros. 
From a Judgment for plaintiff, defendant ap- 
peals. Remanded, with directions to grant 
a new trial, unless plaintiff enters a remit- 
titur. 

Peterson & Macbrlde, of Seattle, for appel- 
lant Martin J. Lund, of Seattle, for re- 
spondent 

60SB, J. The plaintiff In this action seelcs 
to be recompensed for a personal injury sus- 
tained while employed by the defendant, In 
consequence of its alleged negligence. There 
was a verdict and Judgment in his favor for 
$5,000, which the defendant seeks to reverse 
or modify by this appeal. 

The errors suggested are: (1) That the 
respondent was guilty of contributory negli- 
gence; (2) that the testimony of Bert Nel- 
son should not have been admitted ; (3) that 
an objection interposed to a hypothetical 
question should have been sustained; and 
(4) that the verdict was excessive. These 
questions will be considered In the above or- 
der. 

The first inquiry was settled adversely to 
the appellant's contention on a former ap- 
peal, upon substantially the same facts as 
are shown by the record on this appeal. 
Knudsen v. Moe Bros., Inc., 66 Wash. 118, 
119 Pat 27. 

[1] After showing that Bert Nelson, who 
bad testified in the former trial, could not be 
found, and the exercise of due diligence in 
endeavoring to find him, the respondent, hav- 
ing given three days' notice to the opposite 
party, together with a copy of bis testimony 
in the other trial, was permitted to read It 
In evidence. The statute (Rem. & BaL Code, 
{ 1247) provides: "The testimony of any 
witness, deceased, or out of the state, or 
for any other sufficient cause unable to ap- 
pear and testify, given in a former action or 
proceeding, or In a former trial of the same 
cause or proceeding when reported by a 
stenographer or reduced to writing, and cer- 
tified by the trial Judge, upon three days' 
notice to the Opposite party or parties, to- 
gether with service of a copy of the testl- 
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moiiy proposed to be used, may be given In 
evidence in the trial of any civil action or 
proceeding, where it is between the same par- 
ties and relates to the same matter." The 
testimony at the former trial had been reduc- 
ed to writing and certified by the trial judge, 
to be used on the first appeaL The appel- 
lant's contention is that it was incumbent 
upon the respondent to give it three days' no- 
tice of his Intention to have the testimony re- 
certified, and that having failed to do so,, and 
there having been no recertification, the tes- 
timony was Inadmissible. The statute does 
not require so useless a formality. 

[2] The respondent propounded a hypothet- 
ical question to a physician, covering 1% 
pages of the printed brief. The objection 
was : "Just a minute, now, before that is an- 
swered. We object to that question as, first, 
containing a mass of irrelevant matter, which 
might have effect upon the opinion of the 
physician, yetj it is not properly considered in 
a case of this character ; and, second, that 
the hypothesis stated is not supported by the 
evidence." The argument is that the hypo- 
thetical question is not a fair statement of 
the material facts which the evidence tends 
to establish, and that it embraces facts not 
within the testimony. The respondent testi- 
fied that, after he was injured, he succeeded 
in reaching the camp a half, mile distant, un- 
aided, by walking and crawling, with inter- 
vals of resting. The hypothetical question 
assumed that he was taken to the camp. 
The variance was immaterial. He further 
testified that he was taken to his home from 
the camp, and taken to Seattle the follow- 
ing day, where he was attended by a physi- 
cian; but there is no testimony that he was 
taken home from Seattle, as the question as- 
sumed. This would seem too immaterial a 
circumstance to require a reversal. He also 
testified, and his vrlfe corroborated his state- 
ment, that he "was laid up" at home for 
about a month. The question assumes that 
he "stayed at home in bed for about a 
month." The variance was a material one, 
liad it been properly called to the attention 
of the court It is the duty of counsel to 
frame his hyiwthetlcal question so as to fair- 
ly come within the scope of the testimony. 
Stated in another form, there must be evi- 
dence tending to prove the material facts as- 
sumed in the hypothetical question. 

[3, 4] The objection that the question con- 
tained "a mass of irrelevant matter," and 
that the "hypothesis stated" is not supported 
by the evidence, was not sufficiently specific 
to direct the attention of either the court or 
counsel to the substance of the objection. To 
say that a question of such length embraces 
a mass of Irrelevant matter was too general 
to rise to the dignity of an objection. The 
court, in the exercise of the discretion which 
the law gives it (State v. Peacock, 58 Wash. 
41, 107 Pac. 1022, 27 L. R. A. (N. S.) 702), 
would have been warranted in requiring the 



eUmination of the Immaterial matbtr emteae- 
ed in the question; but the failure so to do 
neither benefited the respondent nor prejudic- 
ed the appellant And the objection tlmt the 
"hypothesis stated" is not borne out by the 
evidence, when there were several hypothe- 
ses, is equally unavailing. The appellant 
should have fairly pointed out wherein the 
hypothesis varied from the evidence. Had 
this been done, the court would have been 
afforded a basis for an intelligent ruling, and 
counsel could then have recast his. question, 
or could have temiwrarlly withdrawn it for 
the purpose of putting in evidence, if he had 
any, to meet the situation. This view has the 
support of the following authorities : 38 Cyc. 
13S8; In re Barber's Estate, 63 Conn. 393, 
27 AO. ^73, 22 L. R. A. 90; Styles v. Vil- 
lage, etc., 131 Mich. 443, 91 N. W. 622; Mis- 
souri V. Hall, 66 Fed. 868, 14 C. C. A. 153; 
Burlington, etc., v. Miller, 60 Fed. 254, 8 a 
O. A. 612. 

The reason for the rule is thus anccinct- 
ly stated in the case last cited: "Appellate 
courts have on many occasions condemned 
the practice of stating objections to testi- 
mony in language that is so general or ob- 
scure that it may not have served to advise 
the trial court, or the opposite party, of the 
precise nature of the objection intended to 
be urged and to bo relied upon. A specifica- 
tion of the particular reasons upon which a 
party asks the trial court to exclude or to 
admit certain testimony is essential for three 
reasons: First, to prevent a violation of the 
fundamental rule that a litigant must abide 
In an appellate court upon the theory which 
he has advocated at nisi prius; second, to 
prevent an appellate tribunal from becom- 
ing something quite different from a court 
of review; and, lastly, that the opposing 
party and the trial oonrt may be fairly ad- 
vised of the force and nature of the objec- 
tion Intended to be urged, and have a fair 
opportunity to consider It, and, if need be, 
obviate it. Insurance Co. v. Frederick. 58 
Fed. 144 [7 C. C. A. 122]; Turner v. Peo- 
ple, 33 Mich. 363, 382; Shafer v. Ferguson. 
103 Ind. 90, 2 N. E. 902 ; State r. Hope, 100 
Mo. 347, 13 S. W. 490 [8 L. R. A. 608]; Lew- 
is v. Railroad Co., 123 N. T. 496, 501, 26 N. 
E. 357; Ward v. Wilms, 16 Colo. 86, 27 Pac. 
247; People v. Nelson, 85 Cal. 421, 24 Pac. 
1006; Elliott, App. Proc. §§ 770, 779. While 
an objection to testimony for the reason 
that it is 'Incompetent and immaterlar may 
be adequate in some cases, where the testi- 
mony is obviously or clearly Inadmissible, yet, 
as every practitioner knows, it frequently hap- 
pens that an objection in that form is not suf- 
ficient to advise the court or the opposite par- 
ty of the ground on which the objection Is 
predicated." While the objection that the "hy- 
pothesis stated" Is not supported by the evi- 
dence may be sufficiently specific In cases 
where the question embraces a single hypoth- 
esis, wblA is clearly without the legitlmat* 
meaning of the testimony, yet It frequently 
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happens, as In this case, that an objection in 
that form is altogether too wanting In pre- 
cision to direct the mind of either the court 
or counsel to the vice sought to be eradi- 
cated. 

The appellant, in support of the sufficiency 
of his objection, has cited Frigstad t. Great 
Northern, etc., 101 Minn. 40, 111 N. W. 838, 
It may well be doubted whether the objection 
was snfflcient under this authority. We quite 
agree with the court, in the Frigstad Case, 
that it is the duty ef counsel to frame his 
hypothetical questions with care and accura- 
cy, and that be should not be permitted to 
throw the burden of correcting its defects up- 
on opposing connsel. The qiiestion here ob- 
jected to was not carefully prepared, and it 
was not accurate. There is, however, a duty 
on objecting counsel. He must state his 
grounds of objection specifically, In order 
that the court may rule intelligently, keep- 
ing in Tlew the all-essential fact that the 
promotion of Justice ia the object of all liti- 
gation. 

[S] The objection that the damages award- 
ed by the Jury and carried into the Judgment 
by the court are excessive is meritorious. 
The respondent was Injured on the 25th day 
of March, 1909. He returned to his work 
In less than a month, and continued to wor^ 
for the appellant, in his former position, for 
nearly a year, at an increased wage on ac- 
count of the rise in wages. He testified that 
he resumed work on account of his neces- 
sitous circumstances ; that he was not well ; 
and that he had a boy to help him the last 
week he worked for the appellant. He also 
■aid, "Well, I am not well;" that his feet 
and back had troubled him ever since the in- 
jury; and that his back hurt him when he 
worked. After he left the employ of the ap- 
pellant, he worked as a loader for about a 
month for another party; then worked as a 
fisherman, fishing for halibut with a helper, 
as he says, where he was required to lift 
heavy fish. In speaking of his present con- 
dition, he said "that his back is sore and 
limber," so that he cannot do any hard work ; 
that his "feet are weak"; and that he has 
not been "well or sound" since he sustained 
the injury. The day following the injury he 
called upon a physician at Seattle, who put a 
few stitches in bis forehead, where the scalp 
had been cut. This was practically all the 
treatment he received prior to the trial. On 
the 24th day of July, 1909, about four months 
after he sustained the injury, he applied for 
membership and benefits in the "Modeirn 
Woodmen of America." In his signed appli- 
cation he was asked, "Have you, within the 
last seven years, been treated by or consult- 
ed any person, physician, or physicians in 
regard to personal aliments?" and answered, 
"No." He was asked, "Have you ever had 
any local disease, personal injury, or serious 
illness?" and answered, "No." He was ask- 
ed, "Are you of sound body, mind, and health, 
and free from disease oi injury}" and an- 



swered, "Yes." He was asked, "Has your 
weight recently increased • • • or dimin- 
ished?" and answered, "No." 

Dr. Teepell, a witness for the teepondeat, 
made an X-ray examination of the appel- 
lant's strfne in May, 1912, and testified that 
he had a curvature of the spine, and that 
the eleventh rib had been wrenched from 
tlie backbone. He made a radiograph which 
was put in evidence. He had never seen the 
re^wndent before that day. His testimony 
as to the permanency of the injury was, 
"Well, my opinion is that it would be more 
or less permanent;" that the "injury to 
which, he testtfled was caused by violence"; 
that it "could very easily cause the symp- 
toms" ; that the injury showed by the radio- 
graph would interfere, "to a liertain extent," 
with his work; and that "It is rather difll- 
cult to say Just to what extent" He far- 
ther said that a curvature of the spine in 
adults is not infrequent. He also testified 
that, if the respondent worked the same as 
be bad worked before he met the injury, Be 
would say that the injury was not very seri- 
ous. He further testified: "Q. Assuming that 
the evidence bere shows that he called for no 
medical treatment as to that portion of his 
body — the ribs — would that indicate to your 
mind that he was probably not Injured there 
at that time? A. I assumed a few mlnntes 
ago that he had been injured in the rtbs and 
treated for such. Q. I am asking you now, 
assuming that he had not been treated at all, 
and did not ask for any treatment in that 
line, what would that indicate to your mind? 
A. That he had not any Injury. Q. That is 
it Ordinarily speaking, then, a person that 
Is suffering from a broken rib or ribs, he 
feels it at the time? A. Ordinarily; yes, 
sir. Q. That is quite painful; isn't that 
right? A. Wen, now, not always. There 
are many cases where a fractured rib has 
been known; a patient goes about with some 
little inconvenience for some length of time. 
Q. Well, if that is the case, then. Doctor, 
that he does not particularly experience any 
pain or trouble, isn't that of itself evidence 
that he was not very severely injured? A. 
One should say so; yes, sir. Q. Yes. You 
never saw this man before you took the X- 
ray? A. No, sir." 

Dr. Noble, a witness for the respondent 
testified that he examined the respondent 
during the trial ; that from the X-ray exami- 
nation, and from the symptoms, he was led 
to believe that he had a "fractured rib and a 
twisted spine"; that it was due to some In- 
Jury; that in his opinion he was not able to 
perform "the labor he did before." "I do not 
think he is capable of doing logging work." 
He further stated that he had to rely upon 
the history of the case as given him by the 
respondent, and that "we have to rely, to a 
certain extent, upon the patient's word." 

The physicians who testified for the appel- 
lant said that there was no Indication of s 
fracture of the rib; that he had a slight cur> 
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vature of the spine, a condition commonly 
found In adults ; and that there wad no evi- 
dence of a present disability. A number of 
the witnesses for the appellant testified that, 
when the respondent returned to work, he 
made no complaint ; and that he resumed bis 
former position and worked the same as be- 
fore. The record evidence shows that he re- 
sumed work on April 19th, six days less than 
a month after his injury, and that he worked 
ontll the 16th day of March, 1010, a period 
of about 11 months. He was recelring $3.50 
per day when he met his injury ; and, after 
he returned to his work, be was paid at 
the rate of $4 per day, while he rraualned 
in the employ of the appellant 

The writer has read all of the evidence in 
the case, and we find that the appellant re- 
sumed hard labor within three weeks after 
he was injured; that he continued in the em- 
ploy of the appellant for a period of 11 
months, working for it wlien it had work to 
do; that he received no medical aid other 
than to have a few stitches put in his fore- 
head for a period of three years. This, sup- 
plemented by bis own solemn written state- 
ment when he sought to become a member of 
the Woodmen's Lodge, and to receive its ben- 
efits, forces the conclusion that the damages 
awarded by the jury are so excessive as to 
conclusively show passion and prejudice. We 
are always reluctant to interfere with the 
verdict of the jury upon questions of fact; 
but, when the facts are as recounted, a con- 
siderate regard for our duty requires that 
we should not permit the verdict to stand. 
We think a verdict of $2,600 would have been 
liberal, and that the Jury was not warranted 
In allowing a greater sum. 

The case will be remanded, with directions 
to grant a new trial, unless the respondent 
electa, within 30 days after filing of the re- 
mittitur below, to accept a Judgment for $2,- 
600. 

CROW, O. J., and CHADWICK, MOUNT, 
and FABKEB, JJ., concur. 
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1. JUDQKENT (I 660*)— CONCLUSIVZHKSS— EB- 

BONEous Judgment. 

Where a judgment admeasnring a widow's 
dower as a life estate in certain lands was 
never appealed from, grantees of the widow, in 
deeds conveying the fee in the land, cannot sub- 
sequently attack the jud!;ment, on the ground 
that, under the statutes then in force, she was 
entitled to one-half of her hnsband'a lands in 
fee. 

[Ed. Note.— For other cases, see Judgment, 
Cent Dig. | 1171; Dec Dig. | 660.*] 

2. IiiFK Estates (J 8*)— Adverse Pobsessiow. 

Rem. & Bal. Code, f 156, providing that 
the period for the commencement of actions 
for tb« recovery of real property shall be lim- 
ited to ten years, does not operate against a 



remSladermm in favor of 4 life tenant and bet 
grantees durios the life of the life tenant; for 
the estate of the remainderman, though vested, 
ia not in possession. 

(Ed. Note.— For other cases, see Life Estate^ 
Cent Dig. If 24-28; Dec Dig. J 8.*] 

8. Lxn: Estatbs (| 8*)— Advebsb Posssssioit 

—Deeds as Notice. 

Registry acts are for the benefit of subse- 
quent holders, and not for the protection of 
prior owners, and conveyances in fee by a life 
tenant and her grantees will not initiate ad- 
verse possession as against the remainderman; 
for be is not bound to take notice of recorded 
deeds subsequent in time to the creation of his 
interest 

[Ed. Note.— For other cases, see Life Estates, 
Cent Dig. H 24-28; Dec Dig. ji 8.*] 

4. Life (Estates (i 8*>— Aovxaaa PossEssioir 

— "TiTU:." 

Seven years' possession by the grantees 
of a life tenant, under Rem. ft BaL Code, { 
786, providing that actions tot the recovery 4d 
lands which any person may be possessed of 
by actual possession, havin|E title in law or 
equity, shall be brought within seven years will 
not bar the remaindermen ; for the word "ti- 
tle" means a fee-simple title, or one that equi- 
ty will convert into a fee simple, and the pos- 
sessor bad only a limited fee. 

[Ed. Note.— For other cases, see Life Estates, 
Cent Dig. Si 24-28; Dec I)ig. | 8.» 

For other definitions, see Words and Phrases, 
voL 8, pp. 6970-6982.] 

& Life Estates (i 8*)— Adtebsb Possxssioii 

— Colob of Title. 

While a void deed may be color of title 
suflScient to start the statute, the right to hold 
land under Rem. ft Bal. Code, § 789, providing 
that every person having color of title, made in 
good faith, to vacant lands, who shall pay all 
the taxes assessed for seven successive years, 
shsll be adjudged the legal owner, does not de- 
pend npon the deed alone, but on a claim of 
title asserted in good faith ; and consequently, 
aa a purchaser from a life tenant takes no 
greater interest than that of his grantor, the 
grantee of a life tenant, although the deed be 
in fee, has no color of title. 

[Ed. Note.— For other cases, see Life Batatas, 
Cent Dig. SI 24-28; Dec Dig. | a*] 

6. Life Estatbs (f 2S*>— Pubohasbbs. 

A purchaser from a life tenant can take 
no greater interest than the estate of his gran- 
tor. 

[Ed. Note.— For other cases, see Life Estates, 
Cent Dig. SI 21, 42-46; Dec Dig. f 28.*] 

7. Remainders (J 17*) — Acnoir Aoainst 
Life Tenant and Gbantees— Laches. 

Though the grantees of the life tenant 
claimed the property in fee, the remainderman 
may not, under Rem. & Bal. Code, ( 785, main- 
tain an action against them during the ex- 
istence of the life estate; and hence the doc- 
trine of laches cannot apply. 

[Ed. Note.— For other cases, see RemalndeiB, 
Cent Dig. { 10; Dec Dig. | 17. •] 

8. Remaindebs (I 10*)— Rights of Action- 
Waste. 

That a remainderman failed to exercise 
his privilege to bring an action for damages 
for waste, which consisted of the cutting of 
timber, will not bar his right to the estate. 

[Ed. Note.— For other cases, see Remainders, 
Cent Dig. { 28; Dec. Dig. { 10.*J 

9. Life Estates (5 8*)— Advebse Possession 
—Payment of Taxe^ 

As It is the duty of a life tenant to pay 
taxes, the payment of taxes by the grantee of 
the life tenant, who claimed the estate in fee 
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dmple, will not aopport a claim of advene poa- 
aession as against the xem&inderman, 

[Ed. Note.— For other cases, see Lite Kstates, 
Cent Dig. |i 24-28 ; Dec. Dig. g 8;»] 

Department 1. Appeal from Superior 
Court, King County ; Wilson R. Gay, Judge. 

In the matter of the petition of the City of 
Seattle to condemn land. M. Lotilse McDow- 
^ and others filed a claim to the process 
as remaindermen. From a Judgment for 
claimants, H. C. Beckham and another ap- 
petil. Affirmed. 

P. T. Davis, of Seattle (S. S. Langland, of 
Seattle, of counsel), for appellants. Hlgglns 
& Hughes, of Seattle (Hyman Zettler, of 
Seattle, of counsel), for respond«it8. 

CHADWICK, J. One Marshafl F. Moore 
died intestate on February 27, 1870, leaving a 
widow, Fanny Moore, and three children, 
M. liouise Moore, now McDowell, now aged 
49 years. Thomas Ewlng Moore, now 43 years 
old, and Franlt Moore, now 46 years old. The 
decedent left an estate consisting of real 
property, situate In King and Thurston coun- 
ties. The estate was administered in Thur- 
ston county, where the dower interest of the 
widow was admeasured. A life estate in the 
property in King county was set over and ac- 
cepted by her. These proceedings were had 
on August 1, 1871. On April 29, 1870, Fan- 
ny Moore, the widow, duly made, executed, 
and delivered to one B. P. Van Trump her 
general power of attorney, authorizing and 
empowering him to "enter Into and take pos- 
session of all lands in which she then was 
or might thereafter be entitled to or inter- 
ested in, and to grant, bargain, sell the 
same, or any parcel thereof, for such sum or 
price, and on such terms, as to him should 
seem meet ; and for her and in her name to 
make, execute, acknowledge, and deliver good 
and sufficient deeds of conveyance for the 
same," etc. This instrument was duly re- 
corded on April 3, 1871, in the record of 
deeds of King county. On February 17, 1883, 
Fanny Moore, acting by and through her at- 
torney in fact. Van Trump, conveyed the 
King county lands to Samuel C. WoodrufT. 
This deed was executed for a valuable con- 
sideration, and purported to convey the full, 
fee-simple title to the lands In controversy. 
The land passed from Woodruff and, through 
a clifliu of title regular upon its face, to va- 
rious grantees. The land was at one time 
platted as an- addition to the city of Seattle, 
and afterwards vacated and then platted 
again, and is now embraced within the plat 
linea of Dwlght's addition to the city of Seat- 
tle, of which the appellauts Beckham are the 
owners of lots 78 and 79, which they have 
held under a paper title since June 5, 1889, 
since which time they have paid all taxes 
and assessments levied thereon. The land 
was originally covered by a growth of mer- 
chantable timber, which has been logged off. 



The land, so far as the record shows, al- 
though we do not go beyond the lots in con- 
troversy, is still open and unoccupied. Un- 
der a municipal improvement proceeding 
prosecuted by the city of Seattle, damages 
were awarded to respondents for the taking 
and damaging of the lota owned by appel- 
lants ; whereupon the respondents, the heirs 
of Moore, claiming the remainder, petitioned 
the court for an order distributing the award 
between them and the grantee of their moth- 
er, whose life tenancy is admitted. This the 
court did. The effect of this ruling being 
to limit the estate of appellants to the life 
of Fanny Moore, she being still alive, they 
have brought the case here, asserting their 
title under several theories, which we will 
discuss in their proper order. 

[1] We are invited to a discussion of the 
statutes of 1869, 1871, and 1873, abolishing 
dower and creating our community property 
system, it being contended that, at the time 
of the death of Marshall F. Moore, the com- 
munity property statutes were in effect and 
conclusive of the rights of the deceased and 
his relict; that, admitting that the Legisla- 
ture could not so legislate as to deprive an. 
owner of his property by taking one-half 
thereof and giving it to his spouse, yet, nev- 
ertheless, the right of dower being inchoate 
and resttaig In expectanc} , that it was with- 
in the power of the Legislature to abolish it, 
and in lieu thereof substitute for the Ufe 
estate a full estate in one-half of the prop- 
erty owned by the deceased spouse; that 
upon the death of the owner, although the 
statute be inoperative in his lifetime, it would 
nevertheless operate as a statute of descent ; 
and that, Fanny Moore having then one- 
half of the property in her own right, and 
having conveyed the whole thereof, her chil- 
dren, being also the owners of one-half in 
their own right, would be foreclosed to as- 
sert title as against the plea of the general 
and special statutes of limitations, laches, 
and estoppel, all of which are asserted in aid 
of appellants' claims. However this might 
be as between Fanny Moore and these ap- 
pellants, the rule cannot be invoked against 
the respondents, who were put In the posi- 
tion of remaindermen, subject to the Ufe 
estate of Fanny Moore, by a court of com- 
petent Jurisdiction. We may admit that the 
decree admeasuring dower was entered up- 
on a mistaken conception of the law; but 
it was duly entered and not appealed from, 
and it has fixed the relation of the respond- 
ents to the land In controversy. We so held 
in Re Ostlund's Estate, 57 Wash. 359, 10« 
Pac. 1116, 135 Am. St. Rep. 990. The hold- 
ing in that case was elaborated in the later 
case of Alaska Banking, etc., Co. v. Noyes, 
61 Wash. 672, 117 Pac. 492, and needs no 
further discussion. This rule is well found- 
ed In reason, and Is sustained by the author- 
ities; the leading case being that of Broder- 
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Idc's Will, 21 WalL 603, 22 L. Ed. 599, whete 
it was Bought to show In a collateral pro- 
ceeding that, notwithstanding an order of a 
probate court admitting the will to probate 
and fixing the status of those Interested In 
the Inheritance, the will was forged. 

[2] Passing this point, we will discuss the 
pleas in bar. The ten-year statute of limita- 
tions reads: "The period prescribed in the 
preceding section for the commencement of 
actions shall be as follows: Within ten years, 
— ^1. Actions for the recovery of real prop- 
erty, or for the recovery of the possession 
thereof; and no action shall be maintained 
for such recovery unless it appear that the 
plaintiff, his ancestor, predecessor, or gran- 
tor, was seised or possessed of the premises 
In question, within ten years before the com- 
mencement of the action." Rem. & BaL 
Code, g 156. Clearly, under this statute, the 
basis of a claim of title must rest in adverse 
possession. It assumes ownership and seisin, 
and, as we have heretofore held, these are 
presumed to continue until an adverse pos- 
session of the property has continued for the 
ten-year period. See cases collected in note, 
section 156, Rem. & Bal. Code. Now, assum- 
ing that the respondents are remaindermen, 
and that their estate is dominant to the 
present life estate of Fanny Moore, they were 
not bound to assert their title, or take no- 
tice of the acts or transmissions of the title 
to the subordinate estate during the life of 
the ancestor; for, under the well-known 
principles of the common law, their estate, 
although vested, Is not to be enjoyed until 
the determination of the life estate (2 Black. 
Com. 164; 4 Kent, Com. 197); this under 
the theory that possession in another is not 
hostile to, but consistent with, the dominant 
estate. 

[3] There has been no physical possession, 
except the cutting of the timber; and this 
Is not necessarily an act of possession, but Is 
an act o.f waste. But granting possession, 
the only act from which an adverse posses- 
sion might be implied is the transmission of 
title through the several recorded deeds. 
Here, again, we are met by the common-law 
rule that a remainderman is not bound to 
take notice of, nor is he bound by deeds 
made subsequent in time to, the creation of 
his interest This rule is general, and ap- 
plies to all. An owner, as against an out- 
standing, subordinate estate, may rest secure 
In reliance upon Ills record title; for if it 
were otherwise a lessee for a term, or any 
one In possession, might secure a deed from 
a stranger and thus initiate a paper title. 
That the object of our registry acts Is for 
the benefit of subsequent holders, and not for 
the protection of prior owners, has been held 
by this court McDonald & Co. v. Johns, 62 
Wash. 521, 114 Pac. 175, 33 L. R. A. (N. S.) 
57. We find no place to apply the ten-year 
statute, unless the alleged waste was sufiS- 
cient to start the running of the statute — a 
question we shall discuss presently. i 



[4] The 8even>year statute of Umltatioiis: 

It is next contended that the appellants 
having been In actual, open, and notorious 
possession of the property for seven succes- 
sive years, as evidenced by the platting and 
cutting of the timl>er and payment of taxes 
(section 786, Rem. & Bal. Code-), or, if these 
features be eliminated, and we hold that the 
land is vacant and unoccupied, that, having 
color of title, as evidenced by the deed from 
the life tenant and having paid taxes for 
seven successive years, they should be held 
to be the owners according to the purport of 
their paper title. Section 789, Rem. & BaL 
Code. What we have said with reference to 
the ten-year statute answers, in the main, the 
arguments made under these sections of the 
Code. These sections are not to be extended 
beyond their terms and necessary implica- 
tions. They were drawn to protect rights, 
not to defeat them. Section 786 is not avail- 
able, because respondents have no connected 
title in law or equity deducible of record, 
etc., as therein provided. The word "title," 
as there employed, means a fee-simple title, 
or one that equity will convert into a fee 
simple. Here the title was, and must re- 
main during the life of the ancestor, a limit- 
ed fee, beginning with the apportionment of 
her dower and ending with her life. 

[5, 6] Nor does section 789 aid appellants. 
While this court has held, in Miller & Sons 
V. Simmons, 67 Wash. 291, 121 Pac. 462, and 
cases there cited, that a void deed is a suffi- 
cient color of title to start the statute, the 
right to hold land under these statutes does 
not depend on a deed alone, but upon a claim 
of title asserted in good faith. Lara v. San- 
dell, 52 Wash. 53, 100 Pac. 166. There can 
be no such claim where the grantee takes a 
deed with knowledge, either actual or con- 
structive, that his grantor is conveying that 
which is not his own. Petticrew v. Green- 
shields, 61 Wash. 614, 112 Pac. 749 ; Brodack 
V. Morsbach, 38 Wash. 72. 80 Pac 275. "A 
purchaser from the life tenant takes no 
greater interest than the Interest of the life 
tenant" Blair v. Johnson, 215 111. 552, 74 
N. E. 747. In this case appellants either 
knew, or should have known, of the out- 
standing estate, and that their title was sub- 
ordinate to it. Persons may assert title to 
laud, but the law fixes the time for the stat- 
ute to begin to run against the remainder- 
man, and, unless that time has come, all pleas 
of the statutes of limitations must be un- 
availing; for the law is that a remainder- 
man is, during, the continuance of the prece- 
dent particular estate, under legal disability. 
Jewett V. Jewett, 10 Gray (Mass.) 31. "The 
statute of limitations does not begin to run 
against the right of a remainderman to re- 
cover his remainder interest or establish his 
title to the same until after the determina- 
tion of the preceding particular estate; nor 
is he guilty of laches in failing to assert his 
claim before his right to the possession of the 
property accrues. But thla rule as to actions 
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of a possessory nature does not apply to ac- 
tions for injuries, which the remainderman 
may maintain during the continuance of the 
preceding particular estate." 16 Cyc. 659, 
and cases there cited. Hence, where a life 
tenant wrongfully conveys land In fee, limi- 
tations do not begin to run until the death 
of the life tenant Orlffln r. Thomas, 128 N. 
C. 310, 38 S. E. 903; Rloe ▼. Bamberg, 69 S. 
C. 498, 38 S. E. 200; 1 Cyc. 1058. 

[7] It Is further argued that the object of 
section 785 Is to give a right of action 
"against the person claiming the title or some 
Interest therein," and that, having this right, 
the appellants have been guilty of laches, 
aside from the fact that we will not, in the 
absence of some controlling equity, Ignore 
the statutes of limitations and apply the doc- 
trine of laches. Pettlcrew v. Greenshlelds, 
61 Wash. 614, 112 Pac. 749; Roger v. Whlt- 
bam, 56 Wash. 190, 105 Pac. 628, 134 Am. St 
Rep. 1105, 21 Ann. Gas. 272; Cordlner v. 
Finch, 54 Wash. 674, 108 Pac. 829; Starr 
V. Long Jim, 52 Wash. 138, 100 Pac. 194. 
We find that a remainderman "la not guilty 
of laches in falling to assert bis claim be- 
fore his right to the possession of the prop- 
erty accrues." 16 Cyc. 659 ; Turner v. Hause, 
199 111. 464, 65 N. E. 445 ; Gibson v. Jayne, 
87 Miss. 164; Graham v. Stafford, 171 Mo. 
692, 72 S. W. 507; Pettyjohn v. Woodroof, 
77 Va. 507; Aikln v. Suttle, 4 Lea (Tenn.) 
103. As covering both the seven-year statute 
and the charge of laches, we quote from Hlg- 
glns V. Crosby, 40 lU. 260: "There Is no dis- 
pute that possession and payment of taxes, 
under claim and color of title for seven suc- 
cessive years, will bar a recovery in all cas- 
es, where there Is a present right of posses- 
sion during the period for which the statute 
Is required to run, and its requirements are 
performed. The act of 1839 has been repeat- 
edly held by this court to be a limttatiou 
law, and it can only be sustained upon that 
ground. And it is believed to be universally 
true that the bar of the statute can never be 
Invoked, unless the party against whom it Is 
sought to be used has had the opportunity of 
asserting his right during the statutory pe- 
riod. If the right is of such a character that 
a party is not entitled to make an entry, the 
statute can never run. It can only begin aft- 
er the right to enter has accrued. Where the 
title sought to be defeated by the bar Is a re- 
version or a remainder, the holders of such 
titles have no right of entry, and, having 
none, they are guilty of no laches in failing 
to make any edtry, or in asserting the right. 
Such titles are not present and existing 
rights of possession, but only a present Inter- 
est, with a future right of possession. It 
would be unprecedented to hold that a right 
of entry was barred, where such a right had 
never accrued. A party cannot be prejudiced 
by the nonassertlon of a right that does not 
exist • • • When the particular estate 



is spent, the bar falls with that estate* and 
the right of entry then accrues to the re- 
mainderman or reversioner, and then, and 
not till then, the statute begins to run against 
him." 

[t] It follows from what we have said that 
respondents are not estopped by their failure 
to restrain or recover damages for the waste 
committed. Formerly a remainderman could 
not malntain'^an action for waste at all; he 
must have had possession, either actual or 
constructive. The right of action became a 
matter of equitable grace, and has since been 
generally recognized or declared by statute. 
Section 9.38, Rem. & Bal. Code: McLeod v. 
Ellis, 2 Wash. 117, 26 Pac. 76. The action 
for waste is personal in its character, and 
may be waived by the remainderman ; at any 
rate, the act would neither create nor de- 
feat a title to the estate. 

[9] Neither can any right be predicated 
upon the payment of taxes. It is the duty of 
a life tenant to pay taxes. Consequently the 
remaindermen are not estopped thereby. 16 
Cyc. 632; 12 Dec. Dig. tit Life Estates, $ la 

Finally, the acid test is put onto this case 
when we assert tliat at no time since the 
rights of appellants and their grantors were 
initiated could the respondents have stated a 
cause of action against them, either to re- 
cover possession or to quiet title. 

This being so, the Judgment of the lower 
court Is affirmed. 

CROW, C. 3., and PARKER, MOUNT, and 
GOSE, 33., concur. 



DOLAN et ux. v. PUGET SOUKD TRAC- 
TION, LIGHT & POWER CO. (CITX OF 
SEATTLE, Intervener). 

(Supreme Court of Washington. March 3, . 
1913.) ' 

1. Street Railroads (§ 24*)— Obdirances— 
CuAOTER Provision. 

A city ordinance, frranting a franchise U> 
a street railway company to extend its lints 
for two blocks along a city street, and provid- 
ing that notliing therein should authorize the 
city to acquire any property in the public 
streets thereof previously constructed or locat- 
ed under any franchise previously granted, nor 
should any franchise or property constructed 
or located thereunder be considered altered, 
amended, repealed, or in any way modified by 
such ordinance, was in conflict with City Char- 
ter, art. 4, S 20, providing that when a fran- 
chise is granted and accepted the grantee vol- 
untarily agrees that all the property of the 
grantee within the limits of the public streets 
may be talcen by the city at a fair and just 
value, which sliaU not include the valuation 
of the franchise itself. 

[Ed. Note.— For other cases, see Street Rail- 
roads, Cent Dig. If .34-38, 48, 50-55, 69-76; 
Dec big. i 34.*] 

2. MUNICIPAI, COBPOEATIONS (§8 680, 681*)— 

iHCONSisTBNCY— Repeal. 

Laws 1911, c. 17, relating to the form of 
government of cities of the first class, and au- 
thorizing cliarters of such cities to provide for 
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the recall, initliitiTe, and referendum, did not 
reppal I^ws lUOo, c. 175, as amended by Laws 
1907, c tlO, wbicii Tests in the legislative au- 
tboritjr of such cities power to grant franchises, 
etc. 

[E!d. Note.— For other cases, see Municipal 
Corporations, Cent Die. U 1459-1466; Dec 
I>ig. {{ 680, 681.*] 

3. Municipal Cobporatiors (I 46«)— Char- 
ter AuBNDiocNT— Street Bailboad Fran- 
chise. 

Laws 190S, c. 175, as amended by Laws 
1907, c. 00, giving the legislatiTe authority of 
a city having control of any public street the 
power to grant authority for the construction 
of street railways thereon, and to prescribe the 
terms and conditions thereof, rendered invalid 
Seattle City Charter, art 4, | 20, providing 
that every grant of a franchise for the use of 
the streets shall provide for the purchase of 
the property placed in the streets by the gran- 
tee at a proper valuation, exclusive of the fran- 
chise, which was not revived by Laws 1011, 
e. 17, relating to the form of organization of 
cities of the first class, and providing that such 
cities may adopt a charter providing for the 
faiitiative, referendum, and recalL 

[E!d. Note.— For other cases, see Municipal 
Corporations, Dec. Dig. { 46.*] 

Bn Bana Appeal from Superior Court 
King Connty ; King Dykeman, Judge. 

Suit bj Patrick H. Dolan and wife against 
0>e Puget Sound Traction, Light & Power 
Company ; City of Seattle, intervener. From 
a decree dismissing the plaintlSa' complaint 
and intervener's petition, tbey appeal. Af- 
firmed. 

Baymond D. Ogden, Edwin 8. Douglas, and 
Jas. E. Bradford, all of Seattle, for appel- 
lants. Jas. B. Howe and Hugh A. Talt, both 
of Seattle, for respondent 

MOUNT, J. The trial court sustained de- 
fendant's demurrers to the complaint of the 
plaintiff and to the complaint In Intervention 
filed by the city of Seattle. The plaintiffs 
and the city both elected to stand upon the 
allegations of their complaints, and the ac- 
tion was dismissed. This appeal followed. 

The facts are substantially as follows: On 
November 18, 1012, the city council of Se- 
attle pased an ordinance granting a fran- 
chise to the respondent to extend its street 
car lines a distance of two blocks upon one 
of the public streets of the city. This ordi- 
nance, which was duly passed and approved 
by the mayor, contained the following pro- 
visions: "It la expressly stipulated and 
agreed by the city of Seattle and Its suc- 
cessors that nothing In this franchise con- 
tained shall in any manner affect any fran- 
chise previously granted by the city of Se- 
attle or by the county of King or by any 
other municipal corporation, nor shall any- 
thing herein contained authorize the city 
of Seattle or Its successors to acquire any 
property In the public streets of the city here- 
tofore constructed or located under any fran- 
chise previously granted, nor shall any fran- 
chise or any property constructed or located 
thereunder be considered altered, amended, 



repealed, or In any manner modified by this 
ordinance." The city charter (article 4, | 
20) provides as follows: "Every grant of a 
franchise, right or privilege shall be subject 
to the right of the city council, or the 
people of the city acting for themselves by 
the initiative and referendum, at any time 
subsequent to the grant to repeal, amend or 
modify the said grant with due regard to 
the rights of the grantee and the Interest of 
the public; and to cancel, forfeit and abro- 
gate any such grant If the franchise granted 
thereby Is not operated In full accordance 
with Its provisions, or at all ; and at any time 
during the grant to acquire^ by purchase, or 
condemnation, for the use of the city itself 
all the property of the grantee within the 
limits of the public streets, at a fair and 
Just valuer which shall not Include any 
valuation of the franchise Itself, which shall 
thereapcm terminate; and every ordinance 
making any such grant shall contain a res- 
ervation of these rights of the city council, 
and of the people of the dty acting for them- 
selves by the initiative and referendum, to 
so repeal, amend or modify said ordinance 
and to so cancel, forfeit and abrogate the 
grant and to so acquire the property of the 
grantee in the public streets, as hereinbefore 
set forth. The dty council shall not consider 
or grant any application for extension of the 
period of any franchise^ nor any new fran- 
chise covering all or any substantial part of 
the rights or privileges of any existing 
franchise, until within three years of the 
expiration of the existing grant, and then 
only after submission to and approval by 
majority vote of the qualified electors." 

[1] After the ordinance above referred to 
was passed, and all the preliminary steps 
taken by the dty authorities and the re- 
spondent to carry out the terms of the ordi- 
nance, this action was brought to restrain 
the respondent from accepting the franchise 
provided for by the ordinance, upon the 
ground and for the reason that the ordinance 
is void. The appellants Dolan and wife con- 
tend that the ordinance Is void, because it is 
in conflict with section 20, art 4, of the dty 
charter, as above quoted. The city contends 
that the ordinance is valid, because it does 
not conflict with the city charter. The re- 
spondent contends that the charter provision 
is void, and the ordinance Is therefore valid. 
The trial court in passing upon the demur- 
rers, was of the opinion that section 20, art 
4, of the city charter, was void ; and that the 
ordinance passed by the dty«council and ap- 
proved by the mayor was a valid exercise of 
legislative authority. The real question In 
the case, therefore, is whether the ordinance 
is valid. There can be no doubt that the 
ordinance is in conflict with section 20 of 
the dty charter, above quoted, because this 
provision of the charter Is to the efllect that 
every franchise granted shall be subject to 
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the right of the city council or tlie people 
to acquire "all the property of the grantee 
within the limits of the public streets," 
which shall not Include any valuation for 
the franchise itself; "and every ordinance 
making any such grant shall contain a res- 
ervation of these rights of the city council 
and of the people." The ordinance in ques- 
tion does not reserve these - rights, but ex- 
pressly declares "tliat nothing In this fran- 
chise contained shall in any manner affect 
any franchise previously granted by the city 
of Seattle or by the county of King or by 
any other municipal corporation, nor shall 
anything herein contained authorize the city 
of Seattle or Its successors to acquire any 
property in the public streets of the city 
heretofore constructed or located under any 
franchise previously granted." It seems plain 
that this provision of the ordinance Is in the 
face of the charter, because the apparent 
purpose of the charter provision is that, when 
a franchise is granted and accepted, the 
grantee thereby voluntarily agrees that "all 
the property of the grantee within the lim- 
its of the public streets" may be taken at a 
fair and just value, which shall not include 
any valuation of the franchise itself. The 
provision is not "all the property of the 
grantee within tlte limits of the franchise 
granted," as counsel for the city seem to con- 
tend, but "all the property of the grantee 
within the limits of the public streets." We 
think there Is no escape from the conclusion 
tliat the ordinance is in conflict with the city 
charter. The question then arises whether 
this provision of the city charter is valid. 

In Benton v. Seattle Electric Co., 60 Wash. 
156, 96 Pac. 1033, in considering this same 
charter provision, we held it was void, be- 
cause it was In conflict with the Laws of 
1903, p. 364 (Laws of 1907, p. 192), which 
vests In the legislative authority of the dty 
the power to grant franchises, and because 
the legislative authority of the city means 
the mayor and city council. In Ewing v. 
Seattle, 55 Wash. 229, 104 Pac. 259, we again 
held that the state law authorizing the 
mayor and the city council of cities to grant 
franchises to street railways is conclusive, 
and controls charters of cities of the first 
class. In that case we said, at page 240 of 
65 Wash., at page 262 of 104 Paa: "If that 
diarter amendment did not legally require 
the legislative authority of the city to em- 
body the conditions therein specified in the 
franchise, and did not legally require the 
submission of the franchise to a vote of the 
people of the city, because of the broad pow- 
ers given by the state Legislature In these 
laws, then, upon the same principle, the leg- 
islative authority of the city was not legally 
required to invite bids for the franchise, nor 
legally required to grant the same to the 
highest bidder. If the charter provision does 
not limit or control the exercise of the i)ower 
granted by the state law In the one instance. 



it Is manifest it does not do so in the other. 
It having become the settled law of this state, 
by. the construction rei)eatedly placed upon 
the Constitution, that a general law enacted 
by the Legislature is superior to and super- 
sedes all freehold charter provisions incon- 
sistent therewith. It becomes plain that, when 
the Legislature, by the Laws of 1903 and 
1907, gave to the legislative authority of the 
cities of the state the power to grant street 
railway franchises, and also the power to 
^prescribe the term* and conditions on ic/iich 
such railtcay* • • • $haU be construct- 
ed, maintained and operated,' that power 
cannot be limited or prescribed by freehold 
charter provisions. The legislative power 
given by these laws to the mayor and coun- 
cil, to grant such franchise, includes the 
power to name the grantee, which power, 
under such laws, is as purely legislative as 
any other part of tlie power conferred. To 
hold that a freehold diarter provision may 
so limit this poww as to reduce the exercise 
of It to a mere ministerial or, at most, a 
Judicial act, thus rendering it reviewable by 
the courts, would be to take from the mayor 
and council a portion of the legislative pow- 
er directly conferred upon them by a gen- 
eral law of this state." 

[2] It is argued by counsel for the city 
that the act of 1911, p. 54, relating to the 
form of organization and exercise of powers 
of cities of the first class, repeals the act of 
1903, as amended by the act of 1907, relat- 
ing to the electric street railways, and vali- 
dates section 20 of article 4 of the Seattle 
charter, which this court had theretofore 
held invalid. But we are satisfied that the 
act of 1911, referred to in the briefs as the 
Candy act, was not so Intended, and does not 
repeal the act of 1903, as amended in 1907, 
relating to electric railways. The act of 
1911 is as follows: 

"Section 1. The form of the organization 
and the manner and mode In which cities of 
the first class shall exercise the powers, func- 
tions, and duties which are or may be gives 
by law to such cities, with respect to their 
own government, shall be as provided In the 
charters thereof. 

"Sec. 2. Any such city may provide in its 
charter for the recall of election officers and 
for direct legislation by the people upon any 
matter within the scope of such powers, func- 
tions or duties of any such dty by the Initi- 
ative and referendum. 

"Sec. 3. This act shall apply to any char- 
ter of any such dty heretofore adopted or 
approved by the electors at an election duly 
held." 

It is clear that this act relates to the form 
of organization and the exercise of powers 
"icith respect to their oicn government." It 
authorizes such cities to adopt their own 
charters, and authorizes direct legislation 
upon any matter within the scope of "such 
potcersi" that Is, with respect to tt^lf^yyir^ 
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government. The power to grant franchises 
is a soverdgn power. It may be delegated 
by the etate ; but It Is not within the powers 
of cities, unless expressly delegated by the 
state. State ex rel. Spring Water Co. T. 
Monroe, 40 Wash. 545, 647, 82 Pac. 888. 

[3] When the Legislature of the state au- 
thorizes dtles of the first class to frame 
their own charters, and says that the powers, 
duties, and functions shall be as provided 
therein with respect to their own govern- 
ment, it cannot be reasonably claimed that 
the right to grant franchises Is included 
therein, (1) because such grants must be di- 
rect and clear, and (2) because the grant of 
franchises is not a part of their "own gov- 
ernment," but is a delegated power of the 
state. We are satisfied, therefore, that the 
act of 1911 did not revive section 20 of 
article 4 of the Seattle charter, and did not 
repeal, by implication or otherwise, the act 
of 1903, as amended in 1907, relating to 
electric railways. That act is in full force 
and effect in cities of the first class. The 
ordinance in question, passed by the legis- 
lative authority, is therefore valid. 

The Judgment is affirmed. 

CROW, O. J., and PARKER, GOSH, MAIN, 
and CHADWICK, JJ., concur. 



(72 Wash. 174) 

STATE T. MILLER. 

(Supreme Court of Washington. Feb. 19, 
1913.) 

1. CONSTITDTTONAI- LAW (f 65*)— INTOXICAT- 
ING Liquors (| 14*)— Local Option— Sob- 
mission TO POPULAB VOTK. 

The local option law (Bern. & BaL Code, | 
6292 et seq.) is not unconstitutional as an un- 
warranted delegation of legislative power to 
the electors of the various units defined b; the 
law. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. | 110; Dec. Die. { 65;* 
IntoxicatinK Liquors, Cent. Dig. | 16; Dec. 
Dig. i 14.*] 

2. Witnesses (| 3.55*)- Imteachmbn'p— Com- 
PJBTBNCY of Impeaching Witnesses. 

A witness, who knew nothing of another 
witness' reputation for trutli and veracity, ex- 
cept what he learned by inquiry of about 40 
or SO people, extending over a period of about 
■even days, was not qualified to testify as to 
such reputation. 

[Ed. Note.— For other cases, see Witnesses, 
Cent Dig. H 1154-1156; Dec Dig. { 355.*] 

8. Cbiminal Law (| 742*)— iNSTBTjcxiOHa— 

Comment on Facts. 

An instruction that the testimony of de- 
tectives or police oflBcers should be weighed 
with great care an8 closely scrutinized, owing 
to the nature of their business and their almost 
unavoidable tendency to overdraw their tes- 
timony, was properly refused, under Const. 
art 4, I 16, providing that judges shall not 
charge juries with respect to matters of fact, 
nor comment thereon, but shall declare the 
law. 

(Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. U 1098, 1138, 1719-1721; 
Dec. Dig. S 742.*] 



4. Cbiminal Law (| 1127*) —Appeal— Rk- 

viEW— Taxation of Gost& 

The Supreme Court cannot review the tax- 
ation of costs in a criminal case, where the 
record does not show any disposition by the 
trial court of a motion to retaz. 

[Ed. Note.— For other cases, see Criminal 
Law. Cent Dig. f 2918; Dec Dig. | 1127.*] 

Department 1. Appeal from Superior Court, 
Lincoln County; F. K. B. Baske, Judge. 

B. J. Miller was convicted of unlawfully 
selling Intoxicating liquor, and he appeals. 
Affirmed. 

Martin & Wilson, of Davenport, for appel- 
lant James S. Freece and 0. A. Pettljohn, 
both of Davenport, for the State. 

PARKER, 3: The defendant was con^ 
victed in the superior court for Lincoln county 
of selling intoxicating liquor in the dty of 
Davenport, while that town was a unit within 
which the sale of intoxicating liquor was 
prohibited by virtue of an election held there- 
in under the local option law. Laws 1909, p. 
153 ; Rem. & BaL Code, f 6292, and follow- 
ing. He has appealed to tills court 

[1] It is first contended by counsel for ap- 
pellant that the local option law is unconsti- 
tutional and void, in that it constitutes an 
unwarranted delegation of legislative power 
to the electors of the various units defined 
by the law. This contention is fully an- 
swered in favor of the prosecution by our 
decision in State r. Donovan, 61 Wasli. 209, 
112 Pac. 2G0, and cases there cited. 

[2] It is contended that the court e^red in 
excluding the offered testimony of the wit- 
ness Kelly, aa to the reputation for truth 
and veracity of the witness Butler, who bad 
testified for the prosecution. This offered 
testimony was excluded, upon the ground 
that the witness Kelly did not show himself 
qualified to testify aa to the reputation of 
the witness Butler. Kelly testified concern- 
ing his knowledge of Butler as follows: "Q. 
Do you know where this man lives, where 
he makes his home? A. I don't know where 
his home is. I know where he stopped In 
Spokane. Q. How long have you known 
him? A. Several days, while I was looking 
him up. Q. About how many days were you 
looking him up? A. Along about the first of 
the month up until the time be was arrested. 
Q. How many days? A. About seven days. 
* ♦ * Q. And you were employed by some 
one to look him up, were you? A. I was 
asked by the sergeant of detectives to go out 
and look him up. * • • Q. How many 
people did you ask htm about? A. Forty or 
fifty. • * • Q. This inquiry extended 
over a period of about seven days? A. Yes, 
sir. Q. And you asked these people what 
they knew about him, and from what they told 
you, after you made inquiry about liim, 
as to where he was and what be was, yoa 
arrived at your conclusion as to bis reputa- 
tion? A. Yes, sir." We are of the opinion 
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that this does not show sucb an acquaintance 
witb Butler's reputation as to qualify Kelly 
to testify relative thereto. In tbe text of 
40 Cyc. at page 2630, it Is said: "A stranger 
sent out by one party to learn tbe character 
of a witness of tbe otber party should not 
be permitted to testify as to tbe result of his 
tnqulrieB." This rule seems to be fully sup- 
ported by the decisions. In the case of Cur- 
tis T. Fay, 37 Barb. (N. X.) 64, 68, tbe court 
said : "The witness Pritcbard was not quali- 
fied to testify in relation to Jones' character 
or reputation. lie did not know, himself, 
anything about Jones' reputation. AU he 
could testify on the subject of his reputation 
was what some persons at Geneva, whom he 
did not know, told him it was. An impeach- 
big or sustaining witness is not to speak of 
tbe reputation unless he knows it, and such 
knowledge must be founded upon an ac- 
quaintance and intercourse with tbe neigh- 
bors and acquaintances of tbe individual 
whose character is in question, and that in- 
tercourse must be of some length of time — 
snfflcient, at least, to enable him to gather 
tbe general estimation in which he is held 
In the community where be resides." Reid 
▼. Beld, 17 N. J. Eq. 101 ; Clapp v. Engledow, 
72 Tex. 252, 10 S. W. 462. Our decision in 
Brlnggold v. Brlnggold, 40 Wash. 121, 82 Pac 
1*79, is in harmony with this view. 

[3] The prosecution relied for conviction 
principally upon the testimony of two wit- 
nesses who, for the sake of argument, we 
may regard as detectives. Counsel for ap- 
pellant requested the court to instruct the 
jury as follows: "Tou are instructed that. If 
yon find from tbe evidence that any detective 
or police officer has given testimony herein, 
tmder the law yoo are to weigh the testi- 
mony of such witnesses with great care and 
to closely scrutinize tbe same, owing to the 
nature of their business and the almost on- 
avoidable tendency of such witness to over- 
draw their testimony." The refusal to give 
this instruction Is assigned as error. There 
might possibly be some ground for tbe giving 
of such an instruction in Jurisdictions where 
the court may comment upon the facts, 
though even in such Jurisdictions we think 
that the giving of such an instniction wonld 
be within tbe discretion of tbe trial court, 
with which the appellate court would not 
interfere. Section 16, art 4, of our Consti- 
tntion, provides: "Judges shall not charge 
jnrles with respect to matters of fact, nor 
comment thereon, but shall declare the law." 
This provision Is contained, in substance, in 
the statutes of Texas, and disposing of a 
similar question In Copeland v. State, 36 Tex. 
C5r. K, 575, 38 S. W. 210, tbe Court of Crim- 
inal Appeals said: "We think tbe court did 
not err in refusing to give this Instruction. 
It singles ont two witnesses and charges 
npon tbe weight of the evidence, and calls 
the attention of the Jury specially to these 
facts, as weighing upon their credibility. 



We know of no statute In onr state that 
authorizes the court to single out a particu- 
lar witness and charge upon the weight of 
bis testimony, except in cases of perjury and 
in those cases where the state relies npon the 
testimony of an accomplice. In all cases the 
courts are prohibited from commenting upon 
tbe weight of the testimony of witnesses, 
and inhibited from charging upon the weight 
of a particular witness or class of witnesses, 
unless that power Is conferred by the stat- 
ute; and wherever those statutes create o.- 
give that power they constitute exceptions to 
the general rule, prohibiting the court from 
charging upon the weight of the evidence. 
The two witnesses referred to In this case 
are not accomplices. They were simply em- 
ployed as detectives to ferret out that char- 
acter of violations of the law about which 
they testified, to wit, gambling and the vio- 
lations of tbe whisky law. See Mudy v. 
State, 31 Tex. Cr. B. 155, 18 S. W. 411, 19 
S. W. 915." A similar question raised under 
tbe Montana statute was disposed of by the 
Supreme Court of that state in harmony 
with this view in State v. Paisley, 36 M(mt 
237, 253, 92 Pac. 666. Hronek v. People, 
134 111. 139, 24 N. E. 861, 8 L. R. A. 837, 
23 Am. St Rep. 652. It seems clear to us 
that the giving of the requested instruc- 
tion would have been a comment upon the 
facts, and in direct violation of our constitu- 
tional provision above quoted. 

Some contention is made upon the sufficien- 
cy of the evidence to sustain the verdict We 
deem it sufficient to say that we have read 
the entire evidence brought here in the 
statement of facts, and are satisfied that we 
would not be warranted in interfering with 
tbe conviction upon the ground of this con- 
tention. 

[4] Some contention Is made against some 
small items of cost charged against appel- 
lant in the cost bill. While we find in tbe 
record a motion to retax costs on the part of 
appellant, we do not find any disposition 
made thereof by the trial court We there- 
fore think the question is not properly before 
us for consideration. 

OthOT contentions made by counsel for 
appellant, we think, are wholly without mer- 
it, and are not such as call for further dis- 
cussion. 

The Judgment is affirmed. 

CROW, C. J., and MOUNT, J, concur. 

GOSE, J. (concurring). I think the re- 
quested instruction, cautioning the jury to 
weigh the testimony of a detective with care 
and to give it close scrutiny, goes further 
than the law would warrant Had it 
stopped with this caution, I would think Its 
refusal was error. The closing words, how- 
ever, "owing to tbe nature of their business 
and tbe almost unavoidable tendency of such 
witnesses to overdraw their testimony," are 
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a comment on the facts, and inhibited by 
section 16, art. 4, of tbe Constitution. I 
therefore concur. 

CHADWICK, J., concurs. 



PARKER et al. v. BRUGGEMANN et al. 
(Suprenu! Court of Watihington. Feb. 2S, 1913.) 

1. Bbokebs (§ 43*)— Emplotmewt of Real 
Estate Agent— Costkacts— Validity. 

Under Rem. & BaL Code, { 528!>, requiring 
an agreement empjoying a broker to sell real 
estate to be in writing, a contract by a joint 
owner of real estate for the employment of a 
broker to procure a purchaser of real estate 
must be in writing to be enforceable. 

[Ed. Note.- For other cases, see Brokers, 
Cent. Dig. § 44 ; Dec. Dig. i 43.»] 

2. Brokebs (S 53*)— Commissions — When 
Eabned. 

A broker employed to procure a purchaser 
of real estate but not given an exclusive agency 
must, to recover commissions, show that he was 
the procuring cause of a sale. 

[Ed. Note.— For other cases, see Brokers, 
Cent. Dig. I 74; Dec. Dig. § 53. •] 

Department 2. Appeal from Sui)erior Court, 
King County; Mitcheil Giillain, Judge. 

Action by W. R. Pariter and another, do- 
ing business as Parker & Emory, against M. 
B. Bruggemann and another, doing business 
as M. B. Bruggemann & Company, as co- 
partners and ns Individuals. From a judg- 
ment for defendants, plaintifTs appeal. Af- 
firmed. 

John P. Hartuian, of Seattle, for appel- 
lants. Douglas, Lane & Douglas, of Seattle, 
for respondents. 



ELLIS, J. Action for a balance of com- 
missions claimed to t>e due upon an excbange 
of real estate. The plaintiffs were real es- 
tate brokers operating in Island county, 
Wash. The defendants were doing a general 
real estate business in the city of Seattle. 
The plaintiffs had listed for sale a tract of 
land on Whidby Island, containing about 
649 acres. They approached the defendants 
with a view to selling them this laud at a 
price of |15 an acre, and were informed that 
the defendants did not have sufficient money 
to make the purchase, but would endeavor 
to get some one to go in with them, put up 
the money, and buy the land. Such an ar- 
rangement was Anally made by the defend- 
ants with one Ernest Carstens, a banker of 
Seattle, who advanced $2,000, took tbe title 
In his own name, and gave a mortgiige upon 
tbe land for the balance of the pui'chase 
price, with the understanding that he was to 
be r^aid his money with interest, and he 
and the defendants would be Joint owners 
of the land subject to this charge, and would 
share equally in any profits made upon tbe 
venture. The defendants were to have the 
luanageinent of the land and endeavor to 



make a sale of it so as to realize a profit 
for themselves and Carstens. Carstens tes- 
tified to the same agreement. This agree- 
ment seems to have been verbal, or. If any 
memorandum of it was made, it was never 
recorded. The plalntltTs claim that they 
knew nothing of this agreement, and thought 
Carstens was purchasing for himself alone, 
and that the defendants were merely his 
agents. The plaintiff Parker, however. In 
bis testimony referred to the sale as a sale 
to the defendants and Carstens. Moreover, 
the plaintiffs brought a prior action for tills 
same commission against the BroggMnanns 
and Carstens as owners, and took a volun- 
tary dismissal. We think the evidence at 
least tends to Justify a belief that the plain- 
tiffs knew the nature of the defendants' 
agreement with Carstens. 

After the transfer of the land to Cartrtens 
in March, 1910, the plaintiffs and the de- 
fendants entered into a verbal arrangement 
to again sell tbe lands ; the plaintiffs to act 
as respondents' agents at Oak Harbor, Whid- 
by Island, and to receive as their commis- 
sion 10 per cent, of the sale price. Both par- 
ties concede that nothing was said as to the 
agency being exduMve. So far there was 
little dispute as to the facts. There was, 
however, as to the following particulars a 
sharp conflict in ' the evidence. Both the 
plaintiffs testified that this arrangement was 
unlimited as to time, while both the defend- 
ants testified that it was limited to a pe- 
riod of six months from the transfer to Car- 
stens; that tbe plaintiffs represented that 
they could sell in three to six months, but 
wanted an agreement for one year ; that the 
defendants refused to give any written 
agreement, but did agree verbally that, if 
the plaintiffs sold the land within six months, 
they would be allowed a commission of 10 
per cent The plaintiffs testified to the ef- 
fect that they were merely to aid in making 
sales, and were to receive their commissions 
on sales made to any purchaser sent to them 
by the defendants to be shown the land. 
The defendants testified, in effect, that the 
commissions were to be paid only on sales 
to purchasers procured by the plaintiffs. 
Circulars were sent out by the defendants, 
advertising the advantages of the land and 
referring to the plaintiffs as resident agents. 
When these circulars were sent out Is not 
made plain, but that they were still in cir- 
culation, when the transaction upon which 
the commission Is claimed took place, seems 
clear. 

Within six months after this agreement 
was made, the plaintiffs, through their OTvn 
efforts, found a purchaser and sold 30 acres 
of the land for $50 an acre. The sale was 
approved by the defendants, and the plain- 
tiffs were paid $150 commission out of the 
purchase price. In order to facilitate fur- 
ther sales, tbe defendants, apparently at the 
plaintiffs' siiggeHtion, had the remaining lan^ 
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sarveyed Into 40-acre tracts; the defendants 
paying the expense of the survey. No fur- 
ther sales were made wltbln the six months, 
and the defendants testified that, at about 
the expiration of that time, they verbally 
notified the plaintiffs that the arrangement 
was at an end. both of the plaintiffs de- 
nied ttiat any such notice was given. After 
the expiration of the six months, the de- 
fendants were approached by West & Wheel- 
er, a real estate firm of Seattle, with an of- 
fer on the part of one Murphy, a client of 
the last-mentioned firm, to exchange certain 
real estate in Seattle for the remaining 519 
acres of the Whidby Island land. The de>^ 
fendants and Carstens examined the Seattle 
property and were satisfied to make the ex- 
cliange, assuming a $6,000 mortgage upon it 
If Murphy would assume a mortgage for 
something more than that amount upon the 
land. The exchange was finally made on 
these terms. Prior to this time Wheeler and 
the two defendants had visited the land and 
gone over it in company with the plaintiff 
Parker. In February, 1911, Wheeler and 
Mnrpby visited the island and examined the 
land. W^heeler testified tliat Parker, of his 
own accord and without revest from either 
Wheeler or Murphy, went with them to the 
land. This seems to have been all that was 
done by either of the plaintiffs In connection 
with this excliange, except that, when the 
deeds in exchange were made, Parker liad 
the deed of the land and a power of attor- 
ney recorded and the abstract extended to 
show these ; the fees being paid by the de- 
fendants. The defendants paid West & 
Wheeler a commission of $500 for their 
services in connection with the exchange, 
bnt refused to pay the plaintiffs any com- 
mission thereon. The Seattle property ex- 
changed for the land was estimated at a 
value of about $25,000. The plaintiffs sued 
l?or a commission of $2,604. The cause was 
tried to the court without a Jury. The 
court, after hearing all of the evidence, dis- 
niLssed the action and awarded the defend- 
ants their costs. The motion for new trial 
being overniled, the plaintiffs have appealed. 
[1] The appellants contend that the re- 
spondents were Interested in the land mere 
ly as agents for Oarsteus, and only to the 
extent of a. commission on any sale, to be 
measured by one-half of the net profits; 
that therefore, under the rule announced 
in Orr v. Perky Investment Co., 65 Wash. 
2.S1, 118 Pac. 10, and followed in I^igh v. 
Yancey, 67 Wash. 18. 120 Pac. 512, holding 
valid verbal agreements between real estate 
agents to divide couimls.sIons, they were en- 
titled to the commission verbally agreed up- 
on in tbis case. The respondents contend 
tliat, under the evidence, they were joint 
owners with Carstens, and as such manag- 
ing the Joint enterprise for themselves and 
Carstens, and that therefore the verbal 
agreement to pay a commission, even if held 



to. aivily to the exchange in question, was 
unenforceable as falling within the purview 
of the statute (Rem. ft Bal. Code, { 52S9), 
requiring an agreement employing a broker 
to sell real estate to be in writing. Un- 
questionably, if the resiM>udeuts and Car- 
stens were Joint owners of the land, and if 
the appellants knew or should have known 
that fact, the agreement to pay the commis- 
sion could only be proved by a written con'- 
tract, and the respondents' contention must 
be sustained under the uniform decisions 
of this court Keith v. Smith, 46 Wash. 131, 
89 Pac. 473, 13 Ann. Cas. 975; Briggs v. 
Bounds, 48 Wash. 579, 94 Pac. 101 ; Ross v. 
Kaufman, 48 Wash. 678, 94 Pac. 641 ; Foote 
V. Robbins, 50 Wash. 277, 97 Pac. 103; Bro- 
derlus v. Anderson, 54 Wash. 591, 103 Pac. 
837. 

[2] While the evidence seems plain that 
the respondents were in fact equitably Joint 
owners with Carstens, It is not entirely 
clear that, at the time of their agreement 
with the respondents, the appellants knew of 
that fact, though the evidence points that 
way. We find it unnecessary, however, to 
decide Just what effect a lack of such notice 
would have upon the agreement, since in 
any event it was Incumbent upon the appel- 
lants to prove, by a preponderance of the 
evidence, a contract extending over the time 
when the exchange was made, exclusive in 
its character and entitling them to a com- 
mission upon sales to purchasers not procur- 
ed by themselves and on sales of which they 
were not the efficient cause. We think the 
evidence wholly falls to establish these 
things. In our summary we have touched 
upon every material fact adduced. On all 
of these points save one the evidence as to 
what the agreement was presents a direct 
conflict There was no evidence that the 
appellants' agency was exclusive. While the 
testimony of the appellants that the agree- 
ment was not limited to six montlis was to 
a slight degree corroborated by the circulars 
designating them as resident agents, that 
circumstance had no tendency to establish 
an exclusive agency in the face of the ad- 
mission that nothing was said on that point. 
And ncaln, while the apt)ellants testified to 
the effect that they were to earn their com- 
nils.sions merely by showing the land to pur- 
chasers by whomsoever found, they were di- 
rectly contradicted in this by the respond- 
ents, who, so far as we can know from the 
printed record, were as much entitled to 
credit as were the api)ellants. There was 
no claim that the appellants produced Mur- 
phy as a prospective purchaser or person 
willing to make the exchange. There was 
no evidence that they were the procuring 
cause of the exchange. These things were 
clearly attributable to West & Wheeler. In 
the abseiK-e of proof of an exclusive agency, 
proof that Muri)hy was produced by them, 
or that the exchange was the result of their 
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efforts, was Indispensable to a recovery on 
their p&Tt. 

Even assuming that the respondents were 
merely agents for Carstens, and that the 
agreement sued on was still In force when 
the exchange was made, the platntUTs sig- 
nally failed in their proof as to these other 
elements essential to their case. 

The judgment Is affirmed. 

CROW, 0. J., and MAIN, MORRIS, and 
FULLEIRTON, JJ., concur. 



JACKSON ESTATE t. SUTDAM et al. 

(Supreme Court of Washington. March 3, 
1913.) 

Appeai, and Error (§ 843*)— Review— Mat- 
ters Not Necessary to Decision. 

Under a bond to secure the performance 
of a lease by the lessee, providing that, upon 
the lessee's failure to_ carry out the terms of 
the Icase^ the lessor might recover a sum there- 
in specified as liquidated damages, a lessor 
who was actually damaged in excess of the 
sum specified therein was entitled to recover 
the full amount of the bond whether it provid- 
ed for a penalty or for liquidated damages; 
and hence it was unnecessary to determine for 
which it provided. 

[Ed. Note. — B'or other cases, see Appeal aud 
Error. Cent. Dig. §| 3331-3341; Dec. Dig. i 
843.*) 

Department 2. Appeal from Superior Court, 
King County ; John F. Main, Judge. 

Action by Jackson Estate, a corporation, 
against Hendrick Suydam and others. From 
a judgment for plaintiff, defendants appeal. 
Affirmed. 

Reed & Hardman, of Seattle, for appel- 
lants. Robt F. Booth, of Seattle, for re- 
spondent. 

MORRIS, J. On May 11, 1910, respondent 
leased to appellant Suydam an apartment 
house in Seattle, known as the Belgravla, 
for a term of five years, at a monthly rent 
of $1,250. On the same day Suydam and 
the other appellants executed and delivered 
to respondent a bond, conditioned for the 
faithful performance of the lease, and pro- 
viding, "In the event the said Hendrick Suy- 
dam shall fail to faithfully carry out all the 
terms of said lease, the said lessor may col- 
lect the full sum of six thousand two hun- 
dred and fifty ($6,250) dollars herein agreed 
to be paid, said sum being hereby agreed up- 
on as liquidated damages." Subsequently, 
default having been made In the terms of 
the lease, respondent brought this action up- 
on the bond, alleging damages in the sum of 
$10,000, and demanding judgment against 
appellants for the sum nominated in the 
bond. From the judgment so entered this 
appeal is taken. 

The only question presented on the appeal 
Is whether the $6,250 shall be held to be liq- 
uidated damages as stated In the 'bond, or 



as a penalty. It does not seem to va It is 
necessary to determine that question, or 
that, in the light of the findings, such a deter- 
mination Is decisive of this appeal. The 
court below found that respondent had been 
damaged, by reason of the failure of Suydam 
or his assignee to carry out the terms of the 
lease. In excess of $7,000, because of a depre- 
ciation In the rental value of the premises. 
This being found and the finding being sus- 
tained by the evidence, respondent was plain- 
ly entitled to a judgment against appellants 
In the sum of $6,250, whether that sum be 
held as a penalty or liquidated damages. 
The Georgia Land & Cotton Co. v. Flint, 35 
Ga. 226. We decline, therefore, to discuss 
the legal phase of the matter as between liq- 
uidated damages and a penalty, tnasmucb 
as under either bolding respondent Is en- 
titled to judgment under the findings. 
Judgment affirmed. 

CROW, C. J., and MOUNT, ELMS, and 
FTJLLBRTON, JJ„ concur. 



FRIEDMAN v. BRANNEB (SUIiIilVAN', 
Garnishee). 

(Supreme Court of Washington. March 3, 
1013.) 

Fbaddclent Conveyances (I 182*) — SAt.M 

IN Bl'LK— LlABILITT OT PUBCHABBB. 

W^here a purchaser of merchandise in bulk 
or of substantially an entire business or inter- 
est therein dues not obtain from the seller an 
affidavit as to the seller's creditors, the credi- 
tors may recover a personal judgment against 
such purchaser without first pursuing the prop- 
erty, or showing that such purchaser has suffi- 
cient of such property still under his control 
or in his possession to satisfy the judgment, 
since, under the express provision of the sales 
in bulk law (Rem. & Bal. Code, § 5296 et seq.), 
the sale is fraudulent and void, and the prop- 
erty, or its proceeds if Hold by the purchiaser, 
belongs to the originai seller, and ia recovera- 
ble by his creditors. 

(Ed. Note.— For other cases, see Fraudulent 
Conveyances. Cent Dig. §§ 568-577; Dec. 
Dig. § 182.*] 

Pepartment 2. Appeal from Superior 
Court, King County; John F. Main, Judge. 

Action by Paul Friedman against A. W. 
Branner, In which a writ of garnishment 
was Issued against Patrick E. Sullivan. 
From a judgment for plaintiff, the garnishee 
appeals. Affirmed. 

Richard Saxe Jones, of Seattle, for appel- 
lant. Morris B. Sachs, of Seattle, for re- 
spondent. , 

MORRIS, J. This appeal Involves the con- 
struction of the sales in bulk law, and the 
proper judgment to be entered against gar- 
nishee defendants, who purchased the goods 
and business In bulk from the original debtor 
without taking the required affidavit The 
material facts presenting these questions are 
about these: Defendant purchased a saloon 
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bnslness from one Q. W. Crowe, borrowing 
$2,000 from respondent to pay upon the pur- 
chase price, and giving Crowe notes for the 
balance. Branner proceeded to do business 
at the location and under the license pur- 
chased from Crowe until the expiration of 
the license. He then obtained a new loca- 
tion and a new license, moving the fixtures 
and such merchandise as was not disposed of, 
from the old to the new location. Branner 
carried on bis saloon business In his new 
location from April until the following Octo- 
ber, when he sold the business, license, and 
good will to Sullivan, receiving the full pur- 
chase price In cash. At this time Branner 
was indebted to Crowe upon the purchase 
from him, and to respondent upon the loan 
obtained at the time of the Crowe purchase. 
Shortly thereafter Branner disappeared, leav- 
ing no trace of his whereabouts. Sullivan 
at the time of his purchase was Informed by 
Branner that there were no debts against 
the saloon. In order to satisfy himself of 
this fact, be examined the records in th% 
county auditor's office, and found no rec- 
ord evidence of any indebtedness. It was 
suggested to Sullivan by the attorney who 
drew the bill of sale from Branner to Sulli- 
van that the statutory affidavit be taken, but 
Snlllvan having known Branner for some 
time, and being satisfied with the statement 
that there were no debts, waived this protec- 
tion, and the transfer was completed. After 
the disappearance of Branner, actions were 
commenced by Crowe and respondent, to re- 
cover the balance due upon their respective 
claims, serving Branner by publication, and 
obtaining a writ of garnishment against Sul- 
livan. In due course a personal Judgment 
was entered against Sullivan for the respec- 
tive amounts due Crowe and Branner, and 
Snlllvan has appealed. This appeal Involves 
only the respondent's Judgment; it having 
been stipulated that the Crowe Judgment 
BbaU abide the conrt. 

Appellant submits these questions: Can a 
personal Judgment be entered against thu 
garnishee, under the circumstances here pres- 
ent, without first pursuing the property, and 
without showing that the garnishee has suf- 
flci-ent property of the defendant under his 
control or in his possession to satisfy the 
Judgment? The statute and its interpreta- 
tion as found in our previous holdings an- 
swers each of these questions in the at- 
flrmatlve. The statute is found in Rem. & 
Bal. Code, i 5296 et seq. It provides that in 
cases of all transfers of merchandise dn bulk, 
or whenever substantially the entire busi- 
ness or an interest therein is disposed of, 
an affidavit shall be required, showing the 
names of all creditors, with the indebtedness 
dne or to become due, and that when such 
aflBdavit is not taken, or the purchaser shall 



not see to it that the purchaae price Is 
applied to the payment of the claims of 
creditors of the vendors, such sale or trans- 
fer "shall be fraudulent and void." There 
can be no question but ttiat under these pro- 
visions the sale to Sullivan was void as 
against the creditors of Branner. The sale 
being void, the property was the property of 
Branner in contemplation of law; or, if it 
or any part of it had been disposed of, the 
money obtained from its sale was the money 
of Branner. It Is immaterial to what extent 
the original property obtained from Branner 
remained in the possession of Sullivan at 
the time of the garnishmoit Under this 
statute, Sullivan had either the property It- 
self or Its purchase price. It was imma- 
terial which. Either was the property of 
Branner and subjected Sullivan to garnish- 
ment as having money or property of Bran- 
ner in his possession or under his control. 

In Fitz Henry v. Hunter, 33 Wash. 629, 74 
Pac. 1003, and Kohn v. FUhbach, 36 Wash. 
CO, 78 Pac. 199, 104 Am. St. Rep. 041, we 
held that, when the statutory affidavit was 
not taken, the goods attempted to be dis- 
posed of by the sale remained the goods of 
tlie vendor, and as such in the hands of the 
vendee were to be regarded as a trust fund, 
and the vendee the trustee for the benefit 
of the creditors of the vendor. As in legal 
contemplation the sale to Sullivan was fraud- 
ulent, the possession resulting from the sale 
was wrongful. Sullivan's position is in law 
no better than that of a purchaser of prop- 
erty for the purpose of defeating the Just 
claims of his vendor's creditors. He can 
retain neither the property, nor, in case of 
its sale, the money obtained therefrom. Mil- 
lar & Co. V. Plass, 11 Wash. 237, 39 Pac. 956; 
Cowles V. Coe, 21 Conn. 220. And, since he 
was wrongfully in possession of the property 
or its equivalent, Sullivan stands as does 
any other person who has wrongfully con- 
verted property to his use. He cannot say 
the remedy of those entitled to the property 
is against the property itself only ; but must 
respond in damages for its conversion. It 
is, we think, well established that, when a 
trustee such as Snlllvan was in legal contem- 
plation, In violation of his trust disposes of 
the trust property, he is personally liable. 
39 Cyc. 533; Miller v. Butler, 121 Ga. 758, 49 
S. E. 754 ; English v. Mclntyre, 29 App. Dlv. 
439, 51 N. T. Supp. 697; Mc Arthur v. Gordon, 
126 N. Y. 597, 27 N. B. 10.^3, 12 h. R. A. 667; 
Ferguson v. Hlllman, 55 Wis. 181, 12 N. W. 
389; Citizens' State Bank v. Council Bluffs 
Fuel Co., 89 Iowa, 618, 57 N. W. 444. 

It follows that the Judgment must be af- 
firmed. 

CROW, C. J., and MOUNT, ELLIS, and 
FULLEUTON, JJ., concur. 
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(Supreme Court of Washington. 
1913.) 

1. Mines and Mineeiam (S 34*)— Tbansfbk 
OP Ci»AiMS— Optio.v to Rescind— Kotice— 
Reasonable Time. 

Wherp a contract provided that if, at the 
end of three years, the purchaser of an Interest 
in mining claims should be dissatisfied the ven- 
dor would return what he had paid, notice of 
dissatisfaction must be given within a reason- 
able time after the expiration of the three 
years. 

[Ed. Note.— For other cases, see Mines and 
Minerals, Cent Dig. U 81-86; Dec Dig. | 
34.»] 

2. Mines and Minebals (§ 34*) — Convey- 
ance — Rescission — Notice — Reasona- 
ble Time. 

Notice of dissatisfaction and desire for the 
return of the purchase price, sent by the pur- 
chaser^ of mining property, under a contract 
providing for return in case of dissatisfactiou 
at the end of 3 years, to vendor's residence 2 
weeks before his return, 2% months after the 
end of the 3 years, is given within a reasona- 
ble time where at the expiration of the 3 years 
the vendor was in a place inaccessible to mails 
and was expected back in a few months. 

[Kd. Note. — For other cases, see Mines and 
Minerals, Cent. Dig. || 81-86; Dec. Dig. £ 
31.*] 

3. Trial (8 141*)— Questions for Jurt. 

The question whether notice of rescission 
of a contract, under an option so to do if dis- 
satisfied at the end of a stated period, was Riv- 
en in a reasonable time after the close of the 
period, is for the court, where the facts are not 
in dispute. 

[Kd. Note.— For other cases, see Trial, Cent. 
Dig. g 336; Dec. Dig. $ 141.*] 

4. Mines and Minbbals (g 34*)— Convkt- 
ANC'E— Option to Uesci.vd. 

Where a contract for the sale of mining 
proiierty provided that in case of the purchas- 
er's dissatisfaction the vendor would return the 
purchase money, the purchaser is not bound to 
show reasonable grounds for dissatisfaction. 

fKd. Note. — For other cases, see Mines and 
Minerals, Cent Dig. H 81-86; Dec. Dig. i 
34.*] 

5. Mines and Minerals (§ 34*)— Convey- 
ance — Option to Rescind — Conditions 
Precedent. 

Where a contract provided that if the pur- 
chaser should at the end of three years be dis- 
satisfied with an interest in mining property, 
he keeping up his share of assessment work, the 
vendor would return the ijurchase money, the 
purchaser may recover subject to deduction for 
assessment work, though he did not pay the as- 
sessment for the third year ; it appearing that 
the work had not been done and that the ven- 
dor made no demand for the assessment. 

[Ed: Note. — For other cases, see Mines and 
Minerals, Cent Dig. §§ 81-86; Dec. Dig. J 
a4.*] 

Morris, J., dissenting. 

Department 2. Appeal from Superior 
Court, King County; 11. A. P. Myers. Jmlse. 

Action by Jlalcolni McDougall afinlnst W. 
L. O'Connell and wife. From a juditment 
for dofpiKlMUts, plaliitifT nppeals. Reversed 
and reuiandeil, with directions to enter judg- 
ment for plaintiff. 



Benton Embree, of Seattle, for appellant 
P. C. Reagan, of Seattle, for respondents. 
Wilson R. Gay, Geo. Olson, and MIlo A. Root, 
all of Seattle, amlcl curlje. 

MAIN, J. This is an action to recover 
money alleged to be due uix>n a contract 
On May 20, 1008, at Seattle, Wash., the de- 
fendant W. L. O'Connell executed and de- 
livered to the plaintiff a writing In terms as 
follows: "If Mr. McDougall is dissatisfied 
with the property I have sold hlin in Camp 
O'Connell, Elk county, Nevada, at the end 
of three years, be keeping up his share of 
the assessment work, I agree to return him 
the amount he has i)ald for it, $2,500, with 
10 per cent, interest. W. I* O'Connell." 
Some time prior to this date the parties bad 
had certain negotiations, looking to the sale 
to the plaintiff by W. L. O'Connell of an un- 
divided one-fourth interest in certain mining 
claims situated In Elk county, Nev. On July 
28, 1008, the plaintiff, pursuant to the agree- 
ment to purcbase, paid $1,000, and on the 
4tb day of August, 1909, $1,500. At the time 
of the latter payment $300 was paid for the 
assessment work for the year 1009. All these 
sums were paid to W. Ij. O'Connell. When 
the last payment on the purchase price was 
made, deeds were delivered to the plaintiff, 
conveying the interest purchased in the min- 
ing claims, which deeds were executed by- 
John O'Connell, the brother of W. U, in 
whose name the filings upon the claims bad 
been made. On November 14, 1910, the i)lain- 
tlff paid his proportion of the assessment 
work for that year. On May 5, 1911, W. L. 
O'Connell and one Cameron departed on a 
trip to the interior of Alaska, expecting not 
to return until either the month of August or 
•September following. McDougall, the plain- 
tiff, knew of their departure and the time 
of their expected return. During the time 
that they were in Alaska, they were at a 
place where there was no regular mail de- 
livery; but upon two oc-casious while there 
mail was brought in by parties coming from 
the outside. 

The trial court found, and there seems to 
be no real controversy upon this question, 
that the three-year limitation provided for 
in the contract expired on May 20, 1911, at 
12 o'clock midnight. The following day being 
Sunday, on Monday. May 22, 1911, John 
O'Connell was requested to come to the of- 
fice of the attorney for McDougall, and he 
was there informed that McDougall was dis- 
satisfied with the mining claims and desired 
the return of his money under the terms of 
the agreement On July 22, 1911, the plain- 
tiff, knowing the time when W. L. O'Connell 
was expected to return from Alaska, caused 
to be sent to him by registered mall address- 
ed to his Seattle residence a notice of dis- 
satisfaction and denumd for the return of 
llie purchase price, together with interest. 
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O'Connell arrived in Seattle. on bis return 
from Alaska, August 6, 1911, and on Au- 
gust 22d he appeared at McDougall's office, 
after having received the notice of dissatis- 
faction by registered mail. During all of 
the ttmea above mentioned, W. L. O'Connell's 
residence was at a place in Seattle known to 
McDougall, and bis family were at the resi- 
dence during tbe period of time that O'Con- 
nell was In Alaska. As has been stated, the 
three years mentloue<l lu the contract, at 
the end of which time McDougall might de- 
mand tbe return of his money, expired on 
May 20, 1911. McDougall did not pay his 
proiwrtlon of tbe assessment work for the 
year 1911, which would have amounted to 
the sum of $300. The assessment work upon 
the claims for this yearwas not in fact done, 
and on the 1st of the following January they 
were relocated by adverse parties. McDou- 
gall's demand for the return of his money 
was not responded to by O'Connell, and this 
suit was brought to recover the same. The 
cause was tried to tbe court without a Jury. 
At the conclusion of the trial tbe court found 
for the defendants, apparently on tbe ground 
that McDougall did not within a re^onable 
time after May 20, 1911, notify W. I* O'Con- 
nell of his dissatisfaction. Thereupon the 
plaintiff appealed. 

The questions presented upon this appeal 
are: (1) Was the notice of dissatisfaction 
communicated to W. !>. O'Connell in time? 
(2) Must tile appellant show reasonable 
grounds for bis dissatisfaction? (3) Did the 
appelant forfeit bis right to declare dis- 
satisfaction by falling to meet his proportion 
of the assessment work for tbe year 1911? 

(1] Tbe flrst question presented requires 
tbe interpretation of the clause "at the end 
of three years," as used in the contract Un- 
der this provision tbe appellant could not 
have declared his dissatisfaction prior to 
tbe expiration of the three years mentioned, 
for the contract specifies otherwise. Con- 
tracts with like or similar language have 
been frequently construed Dy courts of last 
resort to mean that notice of dissatisfaction 
or demand for the return of money must be 
made within a reasonable time after tbe ex- 
piration of tbe time stated. "At the end of 
three years," in contracts of tills character, 
means within a reasonable time thereafter. 
Rogers V. Burr, 97 Ca. 10, 25 S. E. 3;?9; La- 
dow V. E. Bemeut & Sons, 119 Mich. 085, 79 
N. W. lOiS, 45 U R. A. 479. In tbe Rogers 
Case tbe question is covered by this language: 
"This contract, on tbe faith of which the ad- 
ministrator of Chambers subscribed for 60 
shares of stock In the Baruesville Manufact- 
uring Company, stipulates that if, at the ex- 
piration of three years from December 1, 
1889, tbe subscriber desires no longer to car- 
ry tbe stock, the plaintifCs in error will, 'with 
thirty days' notice,' pay such subscriber par 
value for tbe same. This provision gave to 
the subscriber the right, at the expiration of 



three years from tbe Ume stated, to elect 
whether he would keep the stock, or turn It 
over to plaintiffs in error, and require them 
to pay blm therefor Its par value. He bad 
no right to make this election before tbe ex- 
piration of tbe time. Tbe time for such 
election expired at midnight on November 
30, 1892, and it could not have been made un- 
til tbe full expiration of the time. Tbe posi- 
tion that tbe election ought to have been 
made on the last moment of the last day is 
too absurd to seriously consider. It follows 
that tbe time for tbe exercise of tbe right 
was after the expiration of the three years. 
Tbe word 'at,' in this contract, is equivalent 
in meaning to 'after.' It was held In Annan 
V. Baker, 49 N. H. 169, cited in 1 Am. & Eug. 
Enc. Law (1st Ed.) p. 893, note, that 'at tbe 
end of one year' means 'at the expiration of 
one full and entire year,' and that 'at' is 
equivalent in meaning to 'after.' If the word 
'after' Is substituted for 'at' in the contract 
under review, there can be no doubt about 
tbe correctness of the construction given to 
it in the headnote. As tbe election could be 
made after the expiration of the time limit- 
ed, of course a reasonable time was allow- 
able for this purpose." 

[2] It follows that appellant must exer- 
cise his right under the contract within a 
reasonable time after May 20, 1911, by giv- 
ing notice to W. L. O'Connell. What would 
be a rea.sonabIe time depends upon all the 
attendant facts and circumstances. At the 
end of the three-year ])eriod specified In the 
contract, W. L. O'Connell was In tbe in- 
terior of Alaska, where tbe deliveries of 
mall were Infrequent and irregular. He was 
expecting to return within a period of a few 
months. The notice of dissatisfaction was 
prepared and sent to his Seattle address 
more than two weeks prior to the date of 
his return. The delay caused no prejudice. 
There is no showing that, had the notice 
been sent to Alaska, it would there have 
been received, or that O'Connell was in any 
worse position than lie would have been had 
the notice been mailed to him Immediately 
after the 20tb day of May, 1911. Notice 
to John O'Connell or to tbe family of W. L. 
would be unavailing, for they were not par- 
ties to the contract. 

[3] The facts not being in dispute, what 
would l>e a reasonable time becomes a ques- 
tion of law; and, when all tbe surromiding 
facts and circumstances are considered, we 
think the trial court erred in holding that 
tbe notice of dlssatl.sfaction was not given 
witbiu a reasonable time. 

[4] As to the second question, the rights of 
the parties must be measured by the terms 
of tbe contract Tbe contract says that. If 
McDougall is dissatisfied, then tbe money 
will be repaid. It does not say that, if he 
is dissatisfied and has reasonable grounds 
for his dissatisfaction, then the money will 
be returned. The law on this question Is 
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well stated In 24 Am. & Eng. Bnc. Law (2d i 
Bd.) p. 1236, as follows: "The courts have | 
had frequent occasion to Interpret contracts 
for the rendition of services, the sale or 
manufactare of articles, etc., in which it was 
agreed that the services should be satisfac- 
tory to the employer, or that the articles 
should satisfy the purchaser. And where 
there is an agreement that an act shall be 
done In a manner satisfactory to the prom- 
isee, it is generally held that he is the sole 
arbiter of the performance according to the 
agreemmt It is not enough to show that 
the promisee ought to be satisfied and that 
his discontent is without reason." See, also, 
to the same effect 9 Cyc. 620; Tatum ▼. 
Gelst, 46 Wash. 226, 88 Pac. 547. 

[5] The third question is that of the fail- 
ure to meet the assessment work for the year 
1911. This delinquency Is not sufficient to 
forfeit the right of the appellant to recover. 
It does not appear that any demand had 
been made upon him for the payment of bis 
portion of the assessment work for that 
year. Neither of the assessments for the 
two previous years bad been met until the 
work was done and request for payment 
made. As shown by the facts stated, the 
work for this year bad at no time l>een 
done. By the terms of the contract, how- 
ever, the appellant was entitled to the re- 
turn of the money; "he keeping up bis 
share of the assessment work." Having 
held the property for a period of three 
years, he should be required to meet his 
portion of the assessments for that period 
of time. The sum of ?300 should be deduct- 
ed from the total of the purchase price and 
interest 

The cause will therefore be reversed and 
remanded, with direction to the superior 
court to enter a judgment for the appellant 
for the purchase price paid, together with 
Interest at 10 per cent per annum thereon 
from the dates of payment, less the sum of 
1300, the amount of the assessment work 
which the appellant was required to pay for 
the third year. 

FULIiBRTON, ELLIS, and MOUNT, JJ., 
concur. 

MORRIS, J. I dissent upon the ground 
that keeping up his share of the assessment 
work was a condition precedent to appel- 
lant's right of recovery, and, not having 
done so, his right of action failed. 

(72 Wash. 814) 

HOFREITER et ux. f. SCHWABLAND et aL 
(Supreme Court of Washington. Feb. 28, 

XV id,) 

1. teiat (i 252*)— mislkadiko iwstbuotiohs 
^— Issues 

Where plaintiif and defendant entered in- 
to a partnership agreement to improve prop- 
erty held by them in severalty for the purpose 
of cultivation, and providing that on dlssola- 
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tion an the property on the lands, including 
buildings, should be valued and equally divided, 
and such a division was made, but a question 
arose aa to who got the house under the agree- 
ment, any instruction as to fixtures, severance, 
etc., was misleading and erroneous; the house 
being personalty aa between them under the 
contract 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. §! 506, 696-612: Dec. Dig. ( 252.«1 

2. TBOVKB ANn CONVKSSION (I 35*}— BUII.D<4 
IHGS— BUBDBN OF PBOOF. 

In an action for conversion of the house, 
the burden of showing his ownership was on 
the plaintiff, although he owned the land. 

[Ed. Note.— For other cases, see Trover and 
Conversion, Cent Dig. {$ 215. 216; Dec. Dig. 

3. Tboveb and ConvEBsioir (| 47*)— Dah>. 

AGES— BUILniNO. 

In an action for conversion of a house, 
the measure of damages is the value of the 
house at the time of the conversion, with in- 
terest; and the value of the use of the house 
on the premises from the conversion to the 
trial is not recoverable in such an action. 

[Ed. Note. — For other cases, see Trover and 
Conversion, Cent Dig. {{ 265, 268, 272 ; Dec 
Dig. i 47*1 

4. APPEAt Airn Ebsob (I 625*)— Kbcobd— 

WbITTSN iNBTBUCnONS- BlUi OV BXCBP« 
TIONB. 

Instmctiona given wholly in writing, and 
filed in the cause, are a part of the record, 
and may be taken to the Supreme Court over 
the certificate of the clerk, and need not be 
embodied in a bill of exceptions under Rem. & 
BaL Code, | 395, providing -what the record 
shall contain on appeal. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. It 2376-2378; Dec. Dig. | 

Department 2. Appeal flrom Snpetlor 
Court, King Connty; O. R. Eolcomb, Judge. 

Action by Fred Hofreiter and wife against 
W. W. Schwabland and othera Judgment 
for plaintiffs, and defendants appeaL Re- 
versed. 

Walter A. Keene, of Seattle, for appd- 
lants. Daniel Landon and J. O. Raley, both 
of Seattle, for respondents. 

FULLERTON,X The respondents as plain- 
tiffs recovered against the appellants for the 
value of a dwelling house alleged to have 
been wrongfully removed from certain lands 
of the respondents by the appellants and 
converted by the appellants to their own nse. 
The facts out of which the controversy aris- 
es are in the main undisputed. On and prior 
to January 9, 1908, the respondent Fred Hof- 
reiter and the appellant William Olven were 
partners in a restaurant business in the city 
of Seattle. They at the same time severally 
held contracts with the state of Washington 
for the purchase of certain lands situated 
near the Columbia river, in Benton couniy. 
Being deslroi.8 of Improving the lands, they, 
together with one Anthony Hofreiter, on the' 
date above given, entered into a contract in' 
writing, by the terms of which each of the, 
parties agreed to advance a certain sum of 
money to be expended on the lands by Anthony 
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Hofrelter in making ImproTements thereon 
and In bringing the lands under cultivation. 
The contract was Indefinite as to Its dura- 
tion, but contained a clause proTidlng that, 
upon Its termination for any cause what- 
soeTer, an laventory should be take of all 
property then upon the land, "Including ma- 
chinery, pipes, buildings and fixtures," and 
the value of the same appraised and divided 
equally betvreen the parties to the contract. 
Acting pursuant to the agreement, the parties 
advanced considerable sums of money which 
were expended on the land in the erection 
of buildings, the construction of irrigating 
works, and In preparing the land for cultiva- 
tion. The buildings were erected on the tract 
belonging to the respondents, and consisted 
of a dwelling house, a barn, a house for a 
pumping station, and various outbuildings. 
The parties also acquired personal property 
of a considerable value, this consisting of a 
team of horses with harness, fluming for ir- 
rigating purposes, and such machinery, im- 
plements, and tools as are usually kept by 
farmers and gardeners. After the business 
bad progressed for a time, Anthony Hofrel- 
ter sold his interests to the respondent Hof- 
relter and the appellant Given. The re- 
spondent at the trial, in describing the inter- 
ests In the property of the respective par- 
ties after this sale, used this language: "The 
house referred to and for which I am claim- 
ing damages was entirely constructed and 
bnilt from funds contributed by defendant 
Given, Anthony Hofrelter, and myself, and, 
after Anthony sold out, Mr. Given and my- 
self were equal owners in the house. The 
pump, pump bouse, bam, fluming, teams, 
barm-ss, machinery, and equipment of every 
kind thereafter belonged to Mr. Given and 
myself equally. It had all been purchased 
from common funds." Later on Hofrelter 
and Given agreed to dissolve their partner- 
ship, and divide their partnership property. 
As a basis for doing so they valued the res- 
taurant at $1,200 and the farm property at 
$1,500. After this appraisement had been 
made, Given offered Hofrelter his choice of 
properties, stipulating that the person taking 
the farm property should pay to the other 
one-half the difference between the appraised 
value of the two properties. Hofrelter chose 
the restaurant, and Given took the other 
property, paying Hofrelter one-half the dif- 
ference between their appraised values. 

[1,2] The sole difference between the par- 
ties, and the sole question at the trial, was 
whether the house passed to Given with the 
other common property on the farm In the 
exchange. Hofrelter testified that the house 
was not inclnded In the property set o^er to 
Given, while Given testified that it was so 
included. In submitting this issue to the 
Jury, the ooort gave thereon, among others, 
the following Instructions: 

"(4) The defendant Given contends that 
the ownership of the house in dispute was 



severed from the ownership of the ladd, not 
a pamanent fixture thereon, and that he 
and plaintiffs were joint owners thereof, and 
at the time of the settlement he was given 
the house by plaintiff. I instruct you that 
the bnrdoi of proof as to the estabUsbing of 
both of bis contentions by a fair preponder- 
ance of the evidence is upon the defendant, 
and, if you believe from the evidence that 
the defendant has not proven that the own- 
ership of the house was severed from the 
soil, and tliat be was expressly allowed the 
house by tbe plaintiff in the settlement, by a 
fair preponderance of the evidence then your 
verdict must be for the plaintiff. 

"(6) You are instructed that the original 
contract between tbe parties provided that 
all buildings on tbe land owned by the plain- 
tiff herein was to be considered personal 
property as between the said parties,- at least 
until such time as the contract should be by 
them terminated, and a division or distribu- 
tion made. If, therefore, the evidence shows 
that tbe original contract shown here in evi- 
dence and not disputed was terminated, then 
it Is still incumbent on the defendant Given 
to show by a fair preponderance of the evi- 
dence that be became the owner of the build- 
ing in question, and remained such until tbe 
time when it is alleged that be sold it and 
caused it to be removed from tbe lands. 

"(6) In determining whether tbe buildings 
herein in dispute were personal property or 
part of the land to which it was annexed, I 
instruct that you shall be governed by tbe 
intention of the parties to make or not to 
make the same a permanent part of tbe land 
at tbe time of Its erection, or at tbe time 
of any settlemmt, and In determining the in- 
tention of tbe parties yon shall take into 
consideration, besides their testimony, tbe 
purpose for which it was erected to be used, 
the size and character of tbe building, tbe 
manner of its annexation to the soil, its use 
in application to the property on which it 
was erected, and tbe effect its removal would 
nave on tbe land. If from tbe foregoing 
tests ycm decide It was the intention of tbe 
parties to make the same a permanent fix- 
ture to the land in the sense that buildings 
are considered permanent, then you Bbail 
find that the building was part of the land." 

"(8) I instruct you that, if you find for the 
plaintiff, the measure of damages would be 
the value of the bouse and the value of tbe 
use thereof on the premises from tbe time of 
Its removal to date." 

Under the Issues as made by the evidence, 
we are constrained to think each of these In- 
stmctions erroneous and misleading. There 
was no dispute that, as between the parties, 
this house was personal property, as distin- 
guished from a common-law fixture, to the 
same extent that all tbe other property on 
tbe farms was personal property. Hofrelter 
blmaelf testified that tbe house was built 
wltb tbeir common funds, that it was erected 
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on hlB particular land merely as a matter 
of convenience^ tliat it was their common 
property at the time of the exchange, and 
his sole claim to the honse Is that it was 
awarded blm in the exchange. Any refer- 
ence to the doctrine of fixtures was therefore 
out of place, and had a tendency to mislead 
the Jury. So also, since Hofrelter was the 
plaintiff, and asserting the right to recover, 
the burden was upon him to establish by a 
preponderance of the evidence a right of re- 
covery. 

The second of the instructions is errone- 
ous, in that it places the burden upon Given 
to establish his ownership of the house. As 
we have stated, there is no dispute that at 
the time of the exchange he owned a half 
interest in the honse, and the sole question 
was whether he was given the other half in- 
terest in the exchange, or whether his half 
interest went to Hofrelter. On thia issue, 
since Hofrelter was seeking affirmative re- 
lief, the burden of proof was on him to es- 
tablish the facts necessary to a recovery, not 
on Given to controvert his right 

The third of the instructions quoted (num- 
bered 6) is erroneous, in that it assumes 
that the house was possibly a fixture, where- 
as, as we have stated, the law of fixtures 
had nothing to do with the Issues. The 
house was owned Jointly by the respondents 
and the defendant Given. An exchange of 
property was made by wtiich the ownership of 
the house either passed to Hofrelter or passed 
to Given. If it passed to Hofrelter, then 
Given wrongfully removed it. If it passed 
to Given, he had an implied license to remove 
it within a reasonable time, and his removal 
of it was rightful, and not wrongful. An in- 
struction as to the law of fixtures therefore 
was not i>ertlnent. 

[3] The fourth instruction is erroneous, in 
that it does not lay down a correct rule for 
the measure of damages. This being an ac- 
tion for conversion, the measure of damages 
was the value of the house at the time of 
its removal, with interest at the lawful rate 
on such value from the time of the removal 
to the time of the trial. The value of the 
use of the house on the premises from the 
time of its removal to the time of the trial 
is not recoverable In this form of action. 
There was no error in the rulings on the ad- 
mission of evidence. 

[4] We have not overlooked the respond- 
ents' objections to the sufBelency of the rec- 
ord on appeal. But instructions given whol- 
ly in writing and filed in the cause are a 
part of the record and may t>e brought to 
this court over the certificate of the clerk. 
They need not be embodied in a bill of ex- 
ceptions or statements of facts. Rem. & Bal. 
Code, i 395. The charge to the Jury was 
in writing and the exceptions were taken 
"by specifying by numbers of paragraphs 
• • • the parts of the charge excepted 



to," and were suflBcteit under the statute. 
Id. i 384. 

The judgment is reversed, and the cause 
remanded, with instructions to grant a new 

trial. 

MOUNT, MORRIS, ELUS, and MAIN, JJ., 
concur. 



DOUGLAS COUNTY v. GRANT COUNTY. 

(Supreme Court of Washington. Feb. 28, 
1913.) 

1. Counties (§ 16*)— Division of Countt— 
Appobtconment of Assets. 

In absence of statute, where a new coun- 
ty is created from the territory of an existing 
county, the old county retains all of the assets 
previously owned by it, and assumes ail of its 
existing indebtedness; the new county neither 
being entitled to any of the assets nor bound 
to assume any of the existing indebtedness of 
the old county. 

[Ed. Note.— For other cases, see Counties, 
Cent Dig. 8§ 12-15; Dec. Dig. { 16.*] 

2. Counties (| 16*)— Division of Countt— 
Apportionment of Pbopekty. 

Since Laws 1909, c. 17, f§ 1, 2, creating 
Grant county from a part of Dguglas county, 
does not provide for an apportionment of the 
property of the two counties, a sabsequent 
agreement between the counties apportioning 
the property was invalid and unenforceable. 

[Ed. Note. — For other cases, see Counties, 
Cent Dig. IS 12-15; Dec. Dig. f 16.*] 

3. Counties (8 16*)— Division or Countt— 
Apportionment of Propebtt — Authobitt. 

Only the Lejiislature may apportion the 
property and assets of a divided county upon 
the creation of a new county from the territory 
of an existing county. 

(Ed. Note. — For other cases, see Counties, 
Cent Dig. §§ 12-15; Dec. Dig. { IB.*] 

4. Counties (8 2*)— Division of County- 
Statutes— Implied Repeal. 

Since Laws 1909, c. 17, §8 1, 2, creating 
Grant county out of a part of Douglas county, 
and requiring Grant county to pay to l>ougla8 
county its proportion of the latter's bonded in- 
debtedness, is complete in itself, and was euact- 
ed subsequent to Rem." & Bal. Code, §8 3826. 
3827, providing for the apportionment of debts 
and property in case of a division of counties, 
the adjustment of the property rights of the 
two counties would l>e governed by such spe- 
cial act 

[B}d. Note. — For other cases, see Counties, 
Cent Dig. 8 2; Dec. Dig. 8 2.») 

Department 1. Appeal from Superior Court, 
Douglas County; Wm. A. Grimshaw, Judge. 

Action by Douglas County against Grant 
County. From a Judp^nent for plaintiff, de- 
fendant appeals. Attirmed. 

Merrltt, Oswald & Merritt, of Spokane, for 
appellant John W. Hanna, of Watervllle, 
for respondent 

CROW, C. J. In 1909 Grant county was 
organized from a portion of Douglas county, 
by act of the Legislature (Session I>aws 1909, 
c. 17, p. 19). Section 1 of the act fixed the 
boundaries of the new county. Section 2 
reads as follows: "The county of Grant 
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shall assuii]« and pay to the connty of Doug- 
las its proportion ot th« bonded and warrant 
indebtedness of Douglas county, in the pro- 
portions that the assessed valuation of that 
I«rt of Grant county, lying within the pres- 
ent boundary of Douglas county, bears to 
the assessed valuation of the whole of Doug- 
las county. The adjustment of said indebt- 
edness shall be based on the assessment for 
the year 1908. • • • " The act contains 
no provision relative to the apportionment 
or division of any property, taxes, funds, or 
assets of Douglas county existing at the date 
of division. After the organization of Grant 
county had been perfected, its auditor and 
the auditor of Douglas county, assuming to 
act under the authority of sections 3826 and 
3827, Rem. & Bal. Code, made a written 
agreement, compromise, and settlement 
wherein they scheduled the property, funds, 
real estate taxes, assets, and Indebtedness 
of Douglas county, and as a net result final- 
ly determined that, under the sections men- 
tioned and the act of 1900, Douglas county 
was indebted to Grant county in the total 
sum of 152,000, and that warrants uixin cer- 
tain funds of Douglas county should be is- 
sued to Grant county in payment thereof. 
Thereupon this action was commenced by 
Douglas county, against its auditor and 
against Grant county, to have the written 
agreement declared void, and to enjoin the 
issuance of the warrants. FlndlniM were 
made upon the pleadings, and a fluRl decree 
was entered enjoining the Issuance of the 
warrants, and declaring the agreement to be 
null and void. Grant county has appealed. 

The trial court found: 

"That at the time the said act of the Leg- 
islature creating said Grant county went in- 
to effect and became operative, to wit, Feb- 
ruary 24, 1900, the said Douglas county had 
a bonded general indebtedness outstanding 
against it in the principal sum of $25,000, to- 
gether with accrued interest thereon. * • • 
That, by virtue of the provisions of the leg- 
islative act creating the county of Grant, 
said Grant county was to pay to the county 
of Douglas a per centum of the Indebtedness 
of said Douglas county, based upon the per 
centum of the assessed valuation of the tax- 
able property of said Douglas coimty, as 
shown by the assessed valuation of that part 
of Grant county lying within the boundaries 
of Douglas county, provided that such indebt- 
edness was not incurred in the purchase of 
any county property or in the purchase of 
any county building falling within or being 
retained by the other county ; that 61.5 per 
cent, is the proportion of assessed valuation 
for the year 1008 of taxable property of the 
county of Douglas, which lies within the new 
county of Grant ; that at the time of the cre- 
ation of said Grant county, to wit, on the 
24th day of February, 1909, Douglas county 
was and is now the sole owner and in pos- 
session of property, monk's, and assets as 



follows, to wit: One courthouse. Jail, and 
grounds of the value of $35,000; furniture 
and fixtures in the various county offices of 
said courthouse of the total value of $6,552.- 
05; 125 cords of wood of value of $937.50. 
Money on hand as follows: Cash in current 
expense fund, $27,403.88; cash in road and 
bridge fund, $1,704.39; cash In game pro- 
tection fund, $1,093.05; cash in soldier's re- 
lief fund $208.35; cash in building fund, 
$807.47; uncollected bond redemption fund, 
$8,386.65; uncollected building fund tax, 
$763.61. Uncollected taxes on real estate tax 
roll as follows: Current expense fund, $41,- 
606.86; general road and bridge fund, $9,- 
698.77. Uncollected taxes on personal tax 
roll of said county as follows: Current ex- 
pense fund, $2,258.82; general road and 
bridge fund, $562.67. All of said described 
property, money, and assets being in said 
Douglas county. 

"That on the 26th day of April, lA. D. 
1909, defendant T. Claud Bennett, then audi- 
tor of Douglas county. Wash., and J. H. HUl, 
then auditor of Grant county, Wash., made 
and entered Into an agreement, by the terms 
of which said agreement Douglas county was 
to pay to said Grant county certain sums of 
money as specified and set out in said agree- 
ment, a copy of which Is attached to plain- 
tiff's amended complaint and made Exhibit 
1 thereof; that the said action of the said T. 
Claud Bennett and J. H. Hill In entering in- 
to said agreement and In awarding the pay- 
ment by said Douglas county to said Grant 
county of any sum of money or thing of val- 
ue whatsoever, or the transfer from said 
Douglas county to said Grant county of any 
part of the property, moneys, or assets be- 
longing to said Douglas comity at the time of 
the creation of said Grant county, was null 
and void; wholly without authority of law, 
and in violation of the rights of said Doug- 
las county; that the said county of Grant 
had no right, title. Interest, or lawful claim 
in or to the whole or any part or of any 
item of the property, money, and assets be- 
longing to said Douglas county at) the time 
of the creation of said Grant county; and 
that said Douglas county is not indebted to 
said Grant county In any sum of money or 
thing of value whatsoever. 

"That the said T. Claud Bennett, auditor 
of Douglas county, and the said J. H. Hill, 
auditor of Grant county, acted without war- 
rant or authority in law in the purported 
settlement of the portion of the bonded in- 
debtedness which Grant county was to as- 
sume and pay to Douglas county, as fixed by 
section 2 of the act creating Grant county, 
and that such punwrted settlement Is null 
and void. That there has been no valid and 
legal settlement of the indebtedness between 
said Douglas and Grant counties ; that there 
is no provision in the Constitution or laws 
of the state of Washington providing for the 
distribution of assets between an old and 
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new county In the event of the creation of 
the new county out of territory embraced 
wholly within the boundaries of the old coun- 
ty, and no provision In the Constitution or 
statutes of the state of Washington prescrib- 
ing or fixing a basis for such distribution; 
that the basis provided in the act creating 
Grant county for the ascertainment and di- 
vision of the Indebtedness was wholly dis- 
regarded by the auditors of the respective 
counties, Douglas and Grant, in the settle- 
ment entered into with reference thereto." 

These findings are sustained by the admit- 
ted allegations of the pleadings, and appel- 
lant has taken exceptions to only such poT- 
tions of them as might be termed conclu- 
sions of law. The question now presented is 
whether the findings sustain the final decree. 
Section 3826, Rem. & Bal. Code, provides 
that: "The new county: shall be liable for a 
reasonable proportion of the debts of the 
county from which it is taken, and entitled 
to its proportion of the property of the coun- 
ty." Section 3827 provides that: "The au- 
ditor of the old county shall give the auditor 
of the new county reasonable notice to meet 
him on a certain day at the coxmty seat of 
the old county, or at some other convenient 
place, to settle upon and fix the amount 
which the new county shall pay. In doing 
so, they shall not charge either county with 
any share of debts arising from the erection 
of public buildings, or out of the construc- 
tion of roads or bridges which shall be and 
remain, after the division, within the limits 
of the other county, and of the other debts 
they shall apportion to each county such a 
share of the Indebtedness as may be Just and 
equitable, taking into consideration the pop- 
ulation of such portion of territory so form- 
ing a part of the said counties while so imit- 
ed, and also the relative advantages derived 
from the old coimty organization." It will 
be observed that this section makes no pro- 
vision for an apportionment of existing prop- 
erty. Calling attention to these sections, ap- 
pellant contends that, in so far as this case 
Is concerned, they are so amended by section 
2 of the creative act of 1909 that, by read- 
ing them and the creative act together, they 
provide that Grant county shall pay its 
share of the Indebtedness of Douglas county 
in proportion to the assessed valuation of 
1908, and shall also be entitled to a like pro- 
portion of the property of Douglas county; 
that the Legislature, by the general statutes 
above cited, has delegated to the auditors 
power to fix the reasonable proportion of the 
indebtedness upon which to base an enforce- 
ment of section 3 of article 11 of the state 
Constitution, which provides tliat: " ♦ ♦ • 
Every county which shall be enlarged or cre- 
ated from territory taken from any other 
county or counties shall be liable for a Just 
proportion of the existing debts and liabili- 
ties of the county or counties from which 
such territory shall be taken" — that the gen- 



eral law, thus authorizing the auditors to 
fix such reasonable proportion in so far as 
Grant county is concerned, lias been so limit- 
ed by section 2 of the creative act that, in 
any settlement here made, the assessed val- 
uation basis should prevail; that the settle- 
ment should be in proportion thereto; that 
Grant county should pay 61.5 per cent, of the 
indebtedness, and at the same time should 
receive a like percentage of the property; 
and that, as the settlement of the auditors 
was made upon that theory, it awards Grant 
county no more than the law requires. The 
special act of 1009, which is of later date 
than the sections of Rem. & Bal. Code, above 
mentioned, compels Grant county to assume 
and pay its proportion of all existing bonded 
and warrant indebtedness of Douglas coun- 
ty, and provides that the proportional as- 
sessed valuations of 1908 shall be adopted as 
the fixed basis for the apportionment of such 
Indebtedness. It will be noted that the act 
fully meets the requlrauents of section 3,' 
art. 11, of the Constitution, although it does 
not provide that Grant county shall receive 
any part of the property. 

[1 ] The well-established rule of law, in the 
absence of any statute or any c(»8tltutlonal 
provision to the contrary, is that, when a 
new county is created from the territory of 
an existing county, the old county will re- 
tain all assets previously owned by it, and. 
win be subjected to the burden of assuming 
all of its existing indebtedness. In other 
words, the new county will be entitled to 
none of the assets ; nor will it be obliged to 
assume any of the existhig indebtedness of 
the old county. 1 Gooley on Taxation (3d 
Ed.) p. 414; Laramie County v. Albany 
County, 92 U. S. 307, 23 L. Ed. 552; Tulare 
County v. Kings County, 117 Cal. 195, 49 
Pac. 8; City of Wellington v. Wellington 
Township, 46 Kan. 213, 26 Paa 415; City of 
Winona v. School District, 40 Minn. 13, 41 
N. W. 539, 3 I* B. A. 46, 12 Am. St Rep. 
687 ; Washington County v. Weld County, 12 
Colo. 152, 20 Pac. 273. 

In the year 1887 the Colorado Legislature 
passed two acts creating the new counties of 
Washhigton (Colorado Laws 1887, p. 251) and 
Logan (Colorado Laws 1887, p. 247) by carv- 
ing territory from the existing county of 
Weld. These acts provided that the "pres- 
ent indebtedness" of Weld county should be 
apportioned between the new counties in pro- 
portion to the ratio of the taxable property 
at the time of division. Weld county had no 
indebtedness, but did have in its treasury a 
surplus of $60,000. Each of the new coun- 
ties demanded its share of this surplus In 
proportion to, and upon the basis of, its 
taxable property, as specified in the act in 
relation to indebtedness, and brought suit 
to recover the same. The Colorado Consti- 
tution (article 14, { 4) required that each 
new county, upon its establishment, should 
be responsible for a "ratable proportion" of 
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the thea existing llablllttes of the connty op 
counties from which such new county should 
be formed, but, like unto the Constitution of 
this state, was silent as to the distribution 
or division of assets belonging to the old 
county. 

In Washington County v. Weld County, 
supra, the Supreme Court of Colorado, stat- 
ing these facts, held: "In the absence of re- 
strictive constitutional or statutory provision 
on the subject, when a new county is created 
hy segregating a portion of the territory be- 
longing to an existing county, the old county 
retains all assets previously owned by it, 
including rights of aotlon, funds, and other, 
personal property ; also all real estate held 
In proprietary right, save such, if any, as may 
be within the territory taken away ; it 
likewise remains bound by its existing con- 
tracts, and is subjected to the burden of dis- 
charging all existing obligations and liabili- 
ties. The new county receives none of the 
assets, and assumes none of the burdens. 
Cooley Taz'n, 176, note 2; Laramie County 
V. Albany County, 02 U. S. 307 [23 I* Ed. 
552] ; Mount Pleasant t. Beckwlth, 100 U. S. 
514 [25 L. Ed. 699J. The reasons for the 
foregoing doctrine are that the title to all 
property and ownership of all assets are 
Tested in the old county as a corporate en- 
tity, this entity being in no way disturbed 
by the division of Its territory and separa- 
tion from it of a portion thereof; while, on 
the other hand, all existing obligations and 
liabilities were incurred In its corporate 
capacity and name. Therefore, while the 
Legislature has power to divest title and ap- 
portion property as well as indebtedness, yet, 
if such power be not exercised, there does 
not follow, as a legal sequence, either a 
transfer of the assets or liabilities to the 
new county." Having called attention to 
the fact that, although the Colorado acts 
then under consideration provided for an 
enforcement of the constitotlonal mandate 
relative to indebtedness, they did not con- 
tain any provision relative to a distribution 
of surplus funds or property, the Colorado 
court further observed: "But, in the first 
place, it will be noticed that there are no 
words that can be regarded as expressly 
granting to the new coimties a right to share 
in the moneys on hand; secondly, that no 
basis for such apportionment Is specifically 
named; yet, In the absence of provision in 
the premises. It may be doubtful If the in- 
tent to distribute the fund-s admitting that 
such intent Is shown, could be carried out 
Because the lieslslature adopted a certain 
basis for the distribution of Indebtedness, It 
does not necessarily follow that this body 
Intended to apply the same method to the 
apportionment of surplus funds." 

[21 The act creating Grant county, while 
complying with our constitutional mandate 
relative to existing Indebtedness, makes no 



provision for an apportionment of property. 
Grant county, therefore, was not entitled to 
receive the warrants which the auditor of 
Douglas county was about to Issue in pursu- 
ance of the written agreement 

[3] That the division of counties and the 
distribution of property and assets Is solely 
a legislative function, and that legislation to 
provide for such apportionment is necessary, 
see 11 Cyc. 357, and cases there cited. In 
Laramie County t. Albany County, supra, the 
Supreme court of the United States, discuss- 
ing the question here involved, said: "Regu- 
lation upon the subject may be prescribed by 
the Legislature; but, if they omit to make 
any provision in that regard, the presump- 
tion must be that they did not consider that 
any legislation in the particular case was 
necessary. Where the Legislature does not 
prescribe any such regulations, the rule is 
that the old corporation owns all the public 
property within her new limits, and is re- 
sponsible for all debts contracted by her 
before the act of separation was passed. Old 
debts she must pay, without any claim for 
contribntlon; and the new subdivision has 
no claim to any portion of the public prop- 
erty, except what falls within her boundaries, 
and to all that the old corporation has no 
claim. North Hempstead v. Hempstead, 2 
Wend. (N. Y.) 134 ; DU. oh Mun. Corp. { 128 ; 
Wade V. Richmond, 59 Va. 583; Higgln- 
botham v. Commonwealth, 66 Va. 633." 

[4] The special act of 1009, creating Grant 
county, being a complete act in itself of a 
later date than the sections of Rem. & Bal. 
Code upon which the appellant relies, is the 
act under which Grant county was organ- 
ized, and the one to which we must look for 
the rule to be adopted in the matter of an 
adjustment of its property, financial, and 
business relations with the old county of 
Douglas. As the act creating Grant county 
has provided a particular basis or rule for 
an apportionm«it of existing indebtedness, 
but has made no provision for an apportion- 
ment of existing property, we are constrained 
to hold that the settlement which the audi- 
tors assumed to make is void and cannot be 
sustained. 

The Judgment is affirmed. 

PARKER, FULLERTON, CHADWICK, 
and GOSB, JJ., concur. 



GRAVES V. STONE, Sheriff, et al. 

(Supreme Court of Washington. March 8, 
1913.) 

1. Taxation (| 529*)— Evidence— Payment- 
Sufficiency. 

Evidonoe in an action to enjoin collection 
of a personal property tax held insnllicient, in 
connection with a delay of 10 years in attempt- 
ing its collection to show payment of the tax. 
[Ed. Note.— For other cases, see Taxation, 
Cent. Dig. §§ 982-984; Dec. Dig. $ 529.*] 
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2. Payment (( 96*)— PaEsuiiPTioN— Lapsi: of 
Time. 

Independent of any statute of limitations, 
lapse of time in connection with other cir- 
cumstances may raise a presumption of fact 
that a debt has been paid, but lapse of time 
alone is not sufficient, and the presumption 
does not bar a recovery, but merely affects the 
burden of proof. 

[Ed. Note.— For other cases, see Payment, 
Cent. Dig. f§ 176-188; Dec. Dig. § 667*] 

3. Taxation (j 520*)— Presumption of Pay- 
ment FROM Lapse of Time. 

The presumption of payment arising from 
lapse of time in connection with other circum- 
stances applies to tax obligations as well as 
other debts. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. f{ 982-984; Dec. Dig. { 529.*] 

FuUerton, J., dissenting. 

Department 2. Appeal from Superior 
Court, Spokane County; J. Stanley Webster, 
Judge. 

Action by Frank H. Graves against George 
E. Stone, sheriff of Spokane county, and an- 
other. From a Judgment for defendants, 
plaintiff appeals. A£Srmed. 

Graves, Klzer & Graves, of Spokane, for 
appellant. John L. Wiley and O. J. Saville, 
both of Spokane, for respondents. 

MAIN, J. [1] This action was brought to 
restrain the collection of a tax on personal 
property. The appellant at the time of the 
institution of the action had resided in Spo- 
kane for about 27 years. Prior to and dur- 
ing the years 1900, 1901, and 1902, he had 
a large amount of real and personal prop- 
erty, not Incumbered, including household 
goods, law library, money in bank, and bills 
receivable. Prior to the years meotioned 
the appellant and one George Turner were 
law partners, owning a law library and of- 
fice fixtures, upon which the apiiellant paid 
the taxes. Including those for the year 1900. 
On February 28, 1901, the appellant paid 
some personal property taxes assessed to 
him on the capital stock of the Le Roi Min- 
ing Company for the year 1898, and on Feb- 
ruary 20, 1900, appellant paid his personal 
property taxes for the year 1899, but ac- 
cording to the records in the county treasur- 
er's office his personal property tax for the 
year 1900 has never been paid. Appellant 
permitted the taxes upon bis real estate 
for the year 1900 to become delinquent, and 
certificates of delinquency were issued against 
the same and redeemed by the api)ellant 
on August 19, 1901. On December 10, 1910, 
!i letter was sent to the appellant by the 
county treasurer, notifying him of the amount 
of his personal property tax for the year 
1900, and requesting payment of the same. 
With reference to the personal property tax 
for the year 1900, the appellant testified as 
follows: "I have paid for a personal prop- 
erty tax for the year 1900, as I paid my per- 
sonal property taxes for every year before 
and since then. I paid It by check drawn 
to the order of the county treasurer. I can- 



not remember the day on which I paid it, 
to whom I paid it, whether I myself deliv- 
ered the check to the treasurer, or to bl« 
deputy, whether I mailed it to him, or wheth- 
er I sent some one from my attice to do it. 
I can't remember the particular circumstance 
of paying it I simply remember the fact 
that I did pay It." He also testified he 
had no checks or stubs running back of the 
year 1905 or 1906, and no receipts for per- 
sonal property taxes before the year 1902. 
Subsequent to that time he had upon two 
oocaslons moved his offices. The effect of 
the appellant's evidence Is that be Is morally 
certain that the tax In question has been 
paid. As already stated, according to the 
books of the county treasurer's office, the 
personal property tax of the appellant for 
the year 1900 had not been paid. The cause 
was tried to the court without a Jury, and 
the court dismissed the action. From the 
Judgment of dismissal this appeal la prose- 
cuted. 

The question to be determined Is: ■Do 
the facts stated, taken in connection with 
the lapse of time during which the tax was 
permitted to lie dormant, raise a presump- 
tion of fact that the tax in question had been 
paid? No statute of limitation is involved 
here. Indeed, the appellant in his brief con- 
cedes as much, for It Is therein stated : "We 
invoke no limitation statute in bar of the 
attempt to enforce the payment of the 
tax, for there is no such statute applicable. 
What we ask is consideration of a rule of 
evidence, of a presumption established by 
the wisdom of the ages, that becau.'se of the 
lapse of so great a period of time as here 
appears, taken in connection with the other 
circumstances surrounding it, the tax is 
deemed to have been paid." 

[2] Independent of any statute of limita- 
tions, lapse of time, when taken into con- 
sideration with other circumstances, may 
be sufficient to raise a presumption of fact 
that a debt has been paid, but lapse of time 
alone is not sufficient Jones on Evidence 
(2d Ed.) { 65; Smith v. Tharp, 17 W. Va. 221. 
What circumstances are sufficient, when tak- 
en in connection with lapse of time, to cause 
a presumption of payment, cannot be ac- 
curately defined, but each case must de- 
pend upon the facts there presented. In 
9 Elncy. of Evidence, p. 714, this doetrlue 
is stated as follows: "(a) The presumptions 
are rebuttable, and may be •overthrown by 
any evidence showing It to be more probable 
than otherwise that the debt has not been 
paid; (b) but a shorter period coupled with 
other circumstances tending to show pay- 
ment may be sufficient to warrant a Jury 
in making an inference of payment. There 
is no precise rule as to the quantity or qual- 
ity of other evidence necessary. Each case 
must depend upon its own circumstances." 
This presumption of payment does not oper- 
ate as a bar, but is simply a rule of evi- 
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dence affecting the burden of proof. In re 
Aab'a Estate, 202 Pa. 422, 51 Atl. 1080, 90 
Am. St Rep. 658. 

[S] The presumption of payment arising 
from lapse of time and circumstances ap- 
plies to tax obligations as well as other 
debts. 2 Wharton on Evidence, | 1360; 1 
Rice on Evidence, p. 70; Hopklnton T. Spring- 
Held, 12 N. H. 328. 

The final question Is, Are the facts stated 
snfficlent to justify tlie oonrt in making a 
finding of fact that the personal property 
tax for tbe year 1900 has been paid? The 
probative value of these facts would be 
greater had It not been for the evidence that 
the real property taxes of the appellant for 
the same year were also permitted to become 
delinquent. We think the evidence is not 
mifflcient to enable the court to conclude as 
a matter of fact that the tax In question 
has been paid. 

The Judgment will therefore be affirmed. 

MOUNT, ELLIS, and MORRIS, JJ., con- 
cur. 

FULLBRTON, J. (dissenting). I think 
tbe evidence preponderates in favor of the 
view that the taxes were paid. For this 
reason, I dissent from the conclusion of the 
majority. 



BOTD V. PRATT et «L, Commigsioners of In- 
dustrial Ins. Department 

(Supreme Court of Washington. Feb. 28, 
1913.) 

1. Mastbb and Sebvamt (f 250%. New. vol. 
16 Kej'-No. Series)— Wobkinqmen's Com- 
PinsATioN— Compensation to Dependent. 

Act March 14, 1911 (I^ws 1011, c. 74), 
relating to tbe compensation ■ of injured worlc- 
men, section 5, subd. 3j of the compensation 
Bchedale, provides that, if a workman leaves a 
dependent, a monthly payment shall be made 
to each dependent equal to 50 per cent, of the 
average monthly support actually received by 
such dependent from the workman dtirinf; the 
preceding 12 months, and further provides that, 
if the workman is under tbe age of 21 years 
and unmarried at death, bis parents shall re- 
ceive f20 for each month after his death until 
be would have arrived at 21 years of ase. 
Held, that the dependent mother of an empio.v^ 
10 years of age when he was killed was enti- 
tled to an allowance of $20 a month so long as 
her dependent condition continued, and not 
merely until decedent would have arrived at 
tbe age of 21 years: the latter provision only 
referring to cases of nondependency by benefi- 
ciaries. 

2. Masteb and Servant (J 250%, New, vol. 
16 Key-No. Series)— Attornet's Fees- 
Power OF Supreme Court. 

Act March 14, 1911 <Laws 1911, c. 74) S 
20, makes it unlawful for an attorney engaged 
in an appeal in a case involving compensation 
to a workman to receive more than a reason- 
able fee to be fixed by the court, and provides 
that in other respects the practice in civil oases 
(ball apply, and appeals shall lie from the judg- 
ment of the superior court as in other dvil 
eases. Held that on appeal from an order 
making an allowance for a workman's death. 



the Supreme Oonrt could not allow an attor- 
ney's fee or increase that allowed by tbe supe- 
rior court 

Department L Appeal from Superior 
Court King County; John F. Main, Judge. 

Proceedings by Catherine Boyd against C. 
A. Pratt and others, as Commhssloners of the 
Industrial Insurance Department of the State 
of Washington. From a judgment for plain- 
tiff, defendants appeal. Affirmed. 

W. V. Tanner and S. H. Kelleran, both of 
Olympla, for appellants. Brady & Rummens, 
of Seattle, for respondent 



CJIIADWICK, J. The only question involv- 
ed In this case Is one of statutory construc- 
tion. James Boyd, aged 19 years, was killed 
while in the employ of the Pacific Coast Coal 
Company. He had for about 18 months con- 
tributed to the support of his mother. That 
she was dependent upon him is admitted. 
In due time Catherine Boyd, the mother, filed 
a claim with the industrial Insurance de- 
partment and an order was entered allow- 
ing her $'20 per month until the time when 
James Boyd would have arrived at the age 
of 21 years. From this order an appeal was 
taken to the superior court, where the or- 
der of the department was reversed, and an 
order allowing $20 a month so long as the 
dependency continued was' entered. From 
this order the department has appealed. 

[1] Both the department and the respond- 
ent rely upon the same statute (subdivision 
3 of the compensation schedule, being sec- 
tion 5 of the act of March 14, 1911 (Laws 
1911, c. 74]), relating to compensation of in- 
jured workmen. Tbe statute, so far as it is 
pertinent to our inquiry, reads as follows: 
"If a workman • • • leaves a depend- 
ent • • • a monthly payment shall be 
made to each dependent equal to 50 per cent, 
of the average monthly support actually re- 
ceived by such dependent from, the workman 
during the twelve months next preceding the 
occurrence of the Injury, but the total pay- 
ment to all dependents In any case shall not 
exceed $20 per month. • • • If the work- 
man is under the age of twenty-one years 
and unmarried at the time of his death the 
parents or parent of the workman shall re- 
ceive $20 per mouth for each month after his 
death until the time at which he would have 
arrived at the age of twent.v-one years." We 
think the interpretation of the statute adopt- 
ed by the lower court is correct. It is quite 
clear to us that tbe Legislature must have 
intended that the first clause quoted should 
apply to cases of dependency, while the last 
clause refers only to cases of nondependen- 
cy. This construction is In keeping with the 
spirit and object of the law; that is, to 
l)rotect the Injured, and to save dependents 
from becoming public charges. To hold that 
an allowance given because of dependency is 
to be cut off arbitrarily at a time when the 
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deceased would have attained the age of 21 
years would defeat the humane purposes of 
the statute, for the dependency would not 
then cease, but might continue over a period 
of years. The second clause seems to have 
reference to that principle which, under the 
common law, gave a parent the right to dev 
mand and receive the wages of a mlnqr child. 

As suggested by counsel, any other con- 
Btructlon would lead to an absurd result. 
The act being passed for the purpose of com- 
pensating dependents, the present order of 
the department would deny compensation If 
the death occurred one day before the de- 
ceased was 21; but, If It occurred one day 
after, the compensation would continue as 
long as the condition lasted. The material 
object of the statute was to protect depend- 
ents, and not to fix arbitrary limitations. 

[2] Section 20 of the act provides that: "It 
shall be unlawful for any attorney engaged 
In any such appeal to charge or receive any 
fee therein in excess of a reasonable fee, to 
be fixed by the court In the case, and, If the 
decision of the department shall be reversed 
or modified, such fee and the fees of medical 
and other witnesses and the costs shall be 
payable out of the administration' fund, If 
the accident fund is affected by the litiga- 
tion. In other respects the practice In civil 
cases shall apply. Appeal shall lie from the 
Judgment of the superior court as in other 
civil cases." The court below fixed an at- 
torney's fee of $60, to be paid to the at- 
torneys for the respondent. We are asked to 
make a more liberal allowance inasmuch as 
respondent has been put to the expense and 
delay of an appeal. The only warrant In 
the law for fixing an attorney's fee at all Is 
to be found in the statute Just quoted. The 
power to fix fees is there limited to the su- 
perior court. The only rights that can be 
claimed on appeal to this court are such as 
are given by the general appeal statutes, the 
provision fixing our right of review being: 
"Appeal shall He from the Judgment of the 
superior court as in other dvll cases." We 
find nothing In our appellate procedure which 
would warrant us In allowing an attorney's 
fee In this or similar cases. The motion for 
an additional fee is denied. 

Judgment affirmed. 

CROW, O. J., and GOSB, MOUNT, and 
PARKBR, JJ., concur. 



SEATTLE NAT. BANK ▼. DICKINSON 

et al. 

(Supreme Court of Washington. March 8, 
1913.) 

1. EXECUTOBB AWD Aduitvistratobs (J 226*) — 
Presentation or Ci-ai Ms— Notice to Cbed- 
IT0B8— "Datb of Notice." 

Under Rem. & Bal. Code, { 1470, provid- 
ing that the notice to creditors of a decedent's 
estate shall require presentation of claims with- 



in one year after the date <jf the notice, a no- 
tice dated September 16th and first published 
September l7th, requiring presentation within 
one year after the first publication, was suffi- 
cient; "the date of the notice" within the 
meaning of the statuti^ being the date of the 
first publication. 

[Ed. Note.— For other cases, see Executors 
and Af^ministrators, Cent Dig. S§ 806-810; 
Dec. Dig. i 226.* 

For other definitions, see Words and Phrases, 
voL 2, pp. 1830, 1831.] 

2. EXBWUTOBS AND Administratobs ({ 226*)— 

Presentation of Ciaims— Notice to Cred- 
itors. 

Under Rem. & BaL Code, f 1470, requiring 
executors or administrators to publish a notice 
to creditors as often as the court shall deem 
necessary, but not less than once a week for 
four successive weeks, a notice published the 
length of time required by an order of the court 
was not insufficient because the order was not 
made until after publication had commenced, 
where the court afterwards adjudged that due 
and legal notice had been given. 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent Dig. fl 806-810; 
Dec. Dig. § 226.»] 

3. executobs and administratobs (i 228*) 
— Presentation of Claims— What Consti- 
tutes Presentation. 

Under Rem. & B'al. Code, i 1474, providing 
that, when a claim has been presented to an 
executor or administrator, he shall indotae 
thereon his allowance or rejection, and, if he 
reject it, notify the claimant, and section 1475. 
providing that, after a claim has been allowed 
by the executor or administrator and the judge. 
it shall be filed in court, a claim was not suffi- 
ciently presented where the claimant went sev- 
eral times to the odice specified in the notice to 
creditors, but failed to find the executor there, 
and, after the time for presentation, left the 
claim with an employ^ in the officeu 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent Dig. {i 819-826^ 
827% ; Dec. Dig. i 228.'] 

4. ElxECTJTORS AND Administrators <| 232*) — 
Presentation of Claims— Excuses. 

Under Rem. & Bal. Code, S 1472, providing 
that, if claims aeainst a decedent's estate ar« 
not presented within one year after the first 
publication of the notice to creditors, they shall 
be barred, and section 1479, providing v-"- no 
holder of a claim shall mamtain an : (ion 
thereon, unless the claim is first presented to 
the executor or administrator; an executor or 
administrator cannot waive presentation of 
claims, the provision of section 1479 being- 
mandatory, and for the protection of estates, 
and not for the protection of the executor or 
administrator. 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent Dig. t 830; Dec 
Dig. i Z'a.*] 

5. Executors and Administrators (J 232»)— 
Presentation op Claims— Excuses. 

A promise by executors who were also sole 
devisees and legatees to pay a note on which 
their testator was an indorser did not estop 
them to rely on nonpresentation of the claim as 
a defense, since they could not by their prom- 
ise estop creditors whose rights might be ad- 
versely affected, especially where the claimant 
did not rely ui>on the promise, but attempted to 
present his claim in a legal way. 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent Dig. I 830; Dec. 
Dig. < 232.*] 

Department 1. Appeal from Supenc." 
Court, King County; H. A. P. Myers, Judge. 
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Action by the Seattle N'atlonal Bank against 
George E. Dickinson and others. Jnflgment 
for plaintiff, and defendants appeaL Ke- 
Tersed, with directions to dismiss. 

G. B. Winders, of Seattle, for appellants. 
Baosman & Kelleber, of Seattle, for respond- 
ent 

60SS, J. This suit was brought against 
the executors of the estate of George W. 
Dickinson to recover upon a rejected claim. 
The executors have appealed from an adverse 
judgment. 

[tj The notice to creditors called for the 
presentation of claims to the executors at 
room 337, Burke Building, In the city of 
Seattle, "within one year after the first pub- 
lication" of the notice. The notice was dat- 
ed September 16, 1909, and indorsed at the 
foot "first publication September 17, 1909." 
The place of business named in the notice 
was used as an office by the Pacific Ein- 
glneerlng company, a corporation, and by 
the executors. The statute (Rem. & Bal. 
Code, i 1470) provides that the notice to 
creditors shall require a presentation of the 
claim "within one year after the date of such 
notice." The date of the notice is the date 
of its first publication. This is the clear 
meaning of the statute. The notice in this 
respect complies with the law. 

[2] Section 1470 further provides that ev- 
ery executor or administrator shall, "Imme- 
diately after his appointment," cause to be 
published a notice to creditors, and "such 
notice shall be published as often as the 
court shall deem necessary, but not less than 
once a week for four successive weeks." The 
notice was published five consecutive weeks, 
beginning on the 17th day of September, 
1909. There was no order of the court fixing 
the number of publications, until the 20th day 
of September, three days after the date of the 
first publication. An order was then entered, 
directing that the notice be published "at 
least once a week for four consecutive 
weeks." On the 16th day of September, 1910, 
an order was entered reciting that the notice 
had been published four weeks successively, 
commencing on the 17th day of September, 
1909, and ending on the 16th day of October 
following, and adjudging that due and legal 
notice liad been given, and that the time for 
the presentation of claims against the es- 
tate would expire on the following day. 

The contention of the respondent, that the 
words of the statute, "as often as the court 
shall deem necessary," mean that the order 
of the court determining the number of pub- 
lications Is a condition precedent to the pub- 
lication of the notice, is not warranted by 
the language of the statute as an entirety. 
The notice must be published "as often as 
the court shall deem necessary," and not 
leas titan once a week for four successive 
weeks. This order may be takoi at any time 



before final settlement of tbA eatate^ We 
have held that the publication of the notice 
by an executor of a nonintervention will may 
precede the adjudication of solvency. Strand 
v. Stewart, 51 Wash. 688, 99 Pac. 1027. The 
respondent in support of its contention has 
cited Wise v. WUllf.ms, 88 C5al. 30, 25 Pac. 
1064. The California statute construed In 
that case provided that the notice "must be 
published as often as the Judge or court shall 
direct," etc. The court said that, without 
the order, there can be no legal period of 
publication, and no aathorlty for pnUish- 
Ing, and that until the Judge or court "acts 
it cannot be known whether the period of 
publication will exceed the statutory mini- 
mum or not" We think that the authority 
for publishing the notice comes from the 
statute, and not from the order of the court. 
It is true that It cannot be known in advance 
of the order how many publications the court 
may deem necessary. This fact however, 
does not render ineffectual a publication 
which has run the minimum period required 
by the statute, and has been approved by 
the court The object of the statute is no- 
tice, and, as this court has said in constru- 
ing the factory act "notice is notice." When 
the notice has been published the minimum 
period provided by the statute without an 
order of the court fixing the number of pub- 
lications, the court may formally approve its 
sufficiency or direct a republication for such 
time as in its discretion it may deem neces- 
sary. This burden is, of course, assumed by 
an executor or administrator who publishes 
the notice in advance of an order fixing the 
period of publication. 

[3] The court found that the dalm was 
duly presented to the executors on the 3d 
day of September, 1910, and several times 
thereafter ; the last presentation being on or 
about the 1st day of October, 1910. This is 
more a conclusion of law than of fact The 
finding is erroneous. There is evidence that 
the respondent's attorney took the claim to 
the office designated in the notice on the 3d 
day of September, 1910, and two or three 
times thereafter, before the 1st day of Oc- 
tober, that he found the office closed, and 
that he finally left the' claim with an em- 
p\os6 in the office on the 51h day of October. 
There is also evidence to the effect that the 
office was kept open continuously; that one 
of the executors was in Seattle the greater 
paVt of the month of September, 1909; that 
bis headciuarters were at the office; that 
the Pacific Engineering Company, a corpora- 
tion of which one of the executors was an 
officer, had its office at the place designated 
in the notice ; and that the secretary of the 
corporation with whom the claim was finally 
left made the office his headquarters. 

There was no presentation of the claim with- 
in one year after the first publication of the 
notice. It is not pretended that the claim 
was left at the office designated in the no- 
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tice wltbta the year. Rem. ft Bal. Code, | 
1474, prorldes tbat, wben a dalm properly 
verified has been presented to the executor 
or administrator, he shall indorse thereon 
his allowance or rejection with the day and 
date thereof; and that, if he reject It, he 
shall notify the claimant forthwith of the 
rejection. Section 1475 provides that, after 
a claim has been allowed by the executor or 
administrator and Judge, it shall be filed in 
court The mere physical act of going to 
the place of business of the executors named 
In the notice, with an intention to present a 
claim, is not a presentation. Nor does the 
temporary absence of the executor from the 
place named in the notice relieve a claimant 
of the duty to present his claim as a con- 
dition precedent to the maintenance of a suit 
to enforce liability upon It Walker v. 
Cheever, 39 N. H. 420. Respondent has cited 
Roddan v. Doane, 92 Cal. 655, 28 Fac. 604. 
In that case the notice to creditors required 
them to present their claims to the admin- 
istratrix at the office of R W. McGraw, Cali- 
fornia street, San Francisco. The plaintiff 
went to the ofllce indicated, and, the admin- 
istratrix not being present,, left his claim for 
her, and took a receipt for it signed by Mc- 
Graw through his clerk. The court held that 
"the claim was presented when left at the 
office." This view does not strengthen the 
respondent's case. 

[4) The testimony shows that the eiecn- 
tors promised to pay the notes evidenced by 
the claim, and that they made small pay- 
ments upon each of the several notes early 
in January, 1910. These payments, however, 
we find were not made from funds belonging 
to the estate, but from money loaned to the 
executors by their mother out of money 
which she had received upon a policy upon 
the life of her husband, the testator, in 
which she was named as the beneficiary, 
and from the funds of the Pacific Engineer- 
ing Company, the principals upon the note; 
the testator having Indorsed it before de- 
livery. It Is argued that the promise of the 
executors to pay the notes, and the pay- 
ments to which reference has been made, 
operated as a waiver of the right to demand 
a presentation of the claim In accordance 
with the statute. Rem. & Bal. Code, i 1472, 
provides: "If a claim be not presented with- 
in one year afto: the first publication of the 
notice, It shall be barred." Section 1473 pro- 
vides the manner of verifying claims. Sec- 
tion 1479 provides: "No holder of any claim 
against an estate shall maintain an action 
thereon, unless the claim shall have been 
first presented to the executor or administra- 
tor." This section is mandatory. Ward v. 
Magaha, as Ex'r, 129 Pac. 395; Bank of 
Montreal v. Buchanan, 32 Wash. 480, 73 Pac. 
482. In the Ward Case we said: "The gen- 
eral rule Is that an executor is a trustee for 
the heirs, and in no sense stands in the shoes 
of the deceased; that he Is bound by the 



statute, and cannot - waive, as against the 
heirs or devisees, any requirement of the 
statute. • * * Since those decisions Imean- 
ing decisions of this court] the statute must 
be taken as it reads, and the presentation la 
a fact easential to the cause of action as 
mnch as the tnstrmnent aned on." The re- 
spondent has cited, among other cases In 
support of this contention, Seymour ▼. Good- 
win, 68 N. 3. E>q. 189, 59 Atl. 93. It holds 
that the provision of the statute requiring 
the presentation of verified claims was In- 
tended primarily for the protection of the 
executor or administrator, and that statu- 
tory provisions for the benefit of private or 
personal rights, and not affecting public 
rights or policy, may in general be waived. 
This Is In direct conflict with the Ward Case, 
where we said: "The statute Is designed for 
the protection of estates and to bar a recov- 
ery." 

[t] The respondent Invokes the doctrine 
of estoppel. The basis of this claim is that 
the executors are the sole devisees and leg- 
atees. There are two reasons why this con- 
tention Is not sound: (1) The claimant did 
not reply upon the promise, but sought and 
failed to present his claim In a legal way; 
and (2) the executors cannot by any promise 
of their own estop creditors who have prop- 
erly presented their claims for allowance and 
whose rights might be adversely affected. 

The judgment Is reversed, with dlreotlona 
to dismiss the action. 

CROW, C. J., and MOUNT, CHADWICK, 
and PARKER, JJ., concur. 



(2S Idabo m) 
QUIRK V. SUNDBRLIN. 
(Supreme Court of Idaho. Feb. 11, 1913.) 

1. Master awd Sbrvant (| 80*)— AcnoK foe 
Speciai, Coufensation — SnmoiBifCT oi 
Evidence. 

Evidence ezaminrd, and held sufficient to 
support the verdict and judgment 

|10d. Note. — For otber cflses, see Master and 
Servant Cent Dig. kg 107-127; Dec. Dig. | 
80.*] 

2. TBIAL (i 205*)— INSTBDOTIONB— CONSTBUC- 
TION. 

The following two instructions, when tak- 
en and considerrd together, held to correctly 
state the law applicable In a case where a 
servant sues for a special and additional com- 
pensation over and above the regular wage or 
salary: 

"(a) If yon find ^m the evidence tbat the 
plaintiff ha« performed services for the defend- 
ant with defendant's knowledge and consent 
and the defendant voluntarily took the benefit 
thereof, then the law will presume that the 
plaintiff should be paid by the defendant for 
those services, unless the contrary is shown 
by the evidence; and If no special contrnct is 
shown, fixing the price, then plaintiff would be 
entitled to recover what the services are rea- 
sonably worth. 

"(b) Where an employ^, who is working for 
stipulated wages, performs extra work for the 
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employer, thera b ft presnmption, in the ab- 
■ence of an expren or clearly implied agree- 
ment to the contrary, that no extra compenaa- 
tton la to be paid therefor, aad that payment 
for that extra work is included within the reg- 
ular wages ; but this presumption does not ex- 
tend to extra work performed for persona oth- 
er than the employer." 

[Ed. Note.— For other eaaei, see Trial, Ocnt. 
Dig. tS 7(»-717 ; Dec. Dig. | 295.»1 

2. MaBTKB AMD SCKTAST ({ 80*>— C01C^«SA- 

TioN or Sbrvaniv-Bubdkr or PBOor. 

Where a servant or employs is in the reg- 
ular employ of the master or employer, at a 
stated wage or salary, in order to recover for 
special services or extra work performed dur- 
ing the same period of time, the burden is cast 
upon the employe to show by a preponderance 
of the evidence that the work was extra work 
•ntside of and beyond the scope of the employ- 
ment, and that there was dther an express or 
a clearly implied contract and agreement to 
pay extra for the special work so performed. 
and that it was not intended that snch work 
should fall within the general employment of 
the servant, or be compensated for by the reg- 
ular wage or salary paid. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. {f 107-127; Dec. Dig. | 
80.'] 

Appeal from District Court, Ada Connt;; 
Carl A. Davis, Judge. 

Action by Mary A. Qnirk against Pearl I. 
Sunderlln. From a Judgment tor plaintiff, 
defendant appeals. AfBnned. 

B. J. Frawley, of Boise, and Chas. A. Sun- 
derlln, of Burley, for appellant Edwin Snow, 
of Boise, for respondent 

AILSHIE, G. J. This action was institut- 
ed by respondent to collect from the appel- 
lant a certain som for special services ren- 
dered In the collection of accounts. Tbe re- 
spondent was In the employ of tbe Boston 
Grocery, a lurtncrshlp of whlc)i appellant 
was a member, and was serving tbie company 
as stenographer, collector, and bookkeeper; 
and sbe alleged that during a certain period 
of time she did extra service for appellant, 
for wlilcli she was to have extra pay in tbe 
matter of collecting accounts. The trial re- 
sulted in a verdict and Judgment in favor 
of the plaintiff in tbe sum of $200, and an 
appeal bas been prosecuted. 

[1] The appellant assigns two errors: First, 
the insufficiency of the evidence to support 
the verdict; and, second, the error of tbe 
court in giving two instructions. Upon the 
question of the sufficiency of the evidence, 
we are forced to the conclusion which we 
liave frequently expressed in other cases, 
namely, that while it Is true that "the evi- 
dence is meager and rather indefinite, un- 
der the rule that has been adopted and un- 
iformly followed by this court. It is quite 
clear to us that the evidence made a prima 
facie case, and was sufficient to go to the 
Jury." Mlneau v. Imperial Dredge C5o., 19 
Idaho, 462, 114 Pac. 24. We are not able to 
say that there is no substantial evidence 
whatever to support this verdict, and we can- 



not therefore dlstnil) tbe rerdlA oil Oie 
ground of insufficiency of the evidence. 

[2] The court gave the following two In- 
structions (a) and (b): 

"(a) If you find from the evidence that 
the plaintiff bas performed services for thi> 
defendant with defendant's knowled;;e and 
consent, and the defendant voluntarily took 
the benefit thereof, then the law will pre- 
sume that tbe plaintiff should be paid by 
the defendant for those services, unless the 
contrary Is shown by the evidenr*; and If 
no special contract Is shown, fixing the price, 
then plaintiff would be entitled to recover 
what the services are reasonably worth. 

"(b) Where an employ^, who Is working 
for stipulated wages, performs extra work 
for the employer, there Is a presumption, in 
the absence of an express or clearly implied 
agreement to the contrary, that no extra 
compensation la to be paid therefor, and 
that i>ayment for that extra work is included 
within the regular wages; but this presump- 
tion does not extend to extra work perform- 
ed for persons other than the employer." 

It is contended by counsel for appellant 
that, under the peculiar facts of this case, 
tbe foregoing Instructions were erroneous 
and misleading. The reqxtndent, the plain- 
tiff In the lower court, was In tbe regular 
employ of the Boston Grocery, of which ap- 
pellant was a member; and it Is contended 
that where a servant is in the employ of 
the master, the performance of services for 
the master, or a request from the master to 
perform services, or a direction from him as 
to the character or manner of performance 
of services, carries with it no Implied promise 
to pay additional salary or wages, or any 
implication of any special contract other 
than the regular contract of employment 
The position of appellant In this respect ia 
clearly supported by the authorities. Boss t. 
Hardin, 79 N. T. 84. 

[3] Instruction (a) clearly stated the gen- 
eral rule of law with reference to the pe*- 
formance of services by the servant, with the 
knowledge and consent of the master. This 
Instruction, standing alone, would have been 
misleading to the Jury In this particular case. 
We think, however, instruction (b) sufficient- 
ly explained the exception to the general 
rule, and gave the Jury the correct view 
of the law applicable in this class of cases. 
Where a servant Is In the employ of the mas- 
ter, at a regular wage or salary. In order to 
recover for special services or for extra work, 
tbe burden should be cast upon the employ^ 
to show clearly that tbe work was extra, and 
that there was either an express agreement 
or a clearly implied agreement to pjy extra 
for the special work performed, and that it 
was not intended to fall within the ^eiii>ral 
employment «f the servant, or be C(i!iiiK.Misat- 
ed for by the regular wage or salary i)aid. 
Cany t. Halleck, 9 Cal. lOS; lluiisi'tim v. 
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rattlemaq, T Kan. App. 20T, 62 Pac. 898; 
fforster v. Green, ill Mich. 264, 69 N. W. 647. 

The two Instructions, taken together, cor- 
rectly state the law of the case, and there 
was no error committed by the court in glv- 
bkC them to the jury. 

Upon the whole record in the case as pre- 
sented to us, no error or reason Is shown 
that would Justify a reversal of the ludg- 
meat Judgment is afBrmed, with coats in 
favor of the respondent 

SULLIVAN and STEWART, JJ.. concur. 



(23 Idaho. 382) , 

JARRBTT ▼. PROS8ER et nx. ! 

(Supreme Court of Idaho. Feb. 13, 1913.) | 

X BviDKHCB (f 411*)— Paboi, Bvidencb At- 
ncTiNQ Wbitino— Completeness of Wbw- 

IHO. 

Where parties hare entered into a contract 
or acreement which has been reduced to writ- 
in(. In the absence of fraud or mistake, if the 
writinx is complete upon its face and nnam- 
biKiioui, parol evidence is not admissible to con- 
tradict, vary, alter, add to, or detract from the 
terras of the contract ; but this rule does not 
apply where it appears from the eyidence that 
the agreement was a mere informal memoran- 
dnm, incomplete on its face, and not intended 
by toe parties to exhibit the whole agreement, 
bat merely to define some of its terms. The 
writing is conclusive as far as it goes ; but 
■ucb parts of the actual agreement as are not 
embraced within Iti scope may be established 
by parol. 

[Kd. Note.— For other cases, see Evidence, 
Cent. Dig. {{ 1874-1809; Dec Dig. { 41L»] 

2. Vendob and Pubchasbb (I 299*)— Rights 

AND LlABIUTIES OP PaBTIES— FoSFXITURE 
OF CONTBACT— ESVIDBNCE. 

Evidence examined and htU to support the 
findings. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, CSent Dig. U 837-842; Dec. Dig. 
I 299.»] 

8. Vendob and Pubchaseb ({ 299*)— Rights 

AND LlABILmSS OF PABTIES— FOBFEITtTBI 

or Contbact— FiRDiNQs and Judgment. 
The findings examined and found to sup- 
port the judgment 

[Ed. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. If 837-842 ; Dec. Dig. | 
299.*] 

Appeal from District Court, Kootenai 
Ciounty; B. N. Dunn, Judge. 

Action by Ada E. Jarrett against D. D. 
Prosser and wife. From a judgment for 
plaintiff, defendants appeal. AfBrmed. 

McFarland & McFarland, of Ooeur d'AIene, 
for appellants. Black A Wemette, of Cceur 
d'AIene, for respondeat 



STEWART, J. Ada B. Jarrett instituted 
this suit against D. D. Prosser and Mary 
Prosser, his wife, in the district court of 
Kootenai county, this state. The action was 
brought for the purpose of having a certain 



written oontract, dated Angnst 18, 1810^ 
made between the respondent and the api)el< 
lanta, declared forfeited. 

The action is based upon the following pro- 
visions of the contract: "Witnesseth that, if 
the parties of the second i>art shall first make 
the payments and perform the covenants 
hereafter mentioned on their part to be pec- 
formed, the said parties of the first part 
hereby covenant and agree to convey to th* 
said parties of the second part in fee sim- 
ple, free and clear of all incumbrances what- 
ever by a good and sufficient warranty deed, 
the following described parcels of land situ- 
ated in the county of Kootenai, state of Ida- 
ho, and known and described as follows: 
"AU that part of lot ten (10), sec. thirty- 
three (33), twp. forty -nine (49) N., range 
one (1) W., B. M.; and all that part of lots 
three and five In section four (4), twp. forty- 
eight (48) N., range one (1) W., B. M., and 
lying west of the county road as now sur- 
veyed through said lots ten, three and five 
above mentioned, and consisting of 64 acres, 
more or lees; except and reserving there- 
from one acre of land In lot threel above men- 
tioned, on which the schoolhouse now stands, 
said reservation to continue so long as said 
land Is used for school purposes. And said 
IHirtles of the second part hereby covenant 
and agree to pay to said parties of the first 
part therefor the sum of ^,6(X) In the man- 
ner following: $7(X) on the signing and de- 
livering of this contract and the further sum 
of $500 or more on the 16th day of August 
of each and every year hereafter until the 
balance of |2,900 shall have been fully paid, 
with Interest at the rate of 6 per cent pep 
annum to be paid semi-annually on the bal- 
ance remaining unpaid. Said parties of the 
second part further agree to pay all taxes 
and assessments that may legally be levied 
or imposed upon said land subsequent to the 
year 1910, it being hereby agreed that said 
first party shall pay the taxes on said land 
for the year 1910. And it Is further agreed 
between the parties hereto that said first par- 
ty shall, on or before the Ist of December, 
1912, at the option of said second parties, 
give to said second parties a warranty deed 
of the land herein described, free from all 
incumbrances, and accept a mortgage from 
the said second parties on said land for any 
balance remaining unpaid under this con- 
tract And it is further agreed between the 
parties hereto that if said second parties 
shall not desire or call for a deed of said 
premises with a mortgage back as In the par- 
agraph above specified that said first parties 
shall procure, on or before the 1st day of De- 
cember, 1912, a release of a certain mortgage^ 
for $3,600, covering the premises herein de- 
scribed with other lands of said first parties, 
so far as the same shall cover the land here- 
in mentioned. And It is further agreed that 
said second parties shall keep the dwelling 
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boose on the land herein described ioEmred In 
the sum of $500 In acme reliable insurance 
company, In favor of the first parties, during 
the life of the cotttract ; and that they will, 
at all times keep said lands and premises in 
good repair. And it is further covenanted 
and agreed l>etween the parties hereto that 
time is, and sliall be, of the essence of this 
contract ; and in case of a default or failure 
of said parties of the second part to make 
the payments or any part thereof, or to per- 
form any of the covenants on their part to 
be i)erformed, this contract shall, at the op- 
tion of the parties of the first part, be for- 
feited, and said parties of the first part may 
re-enter said premises and repossess the 
same and retain any, and all, payments made 
on this contract as liquidated damages for 
the nonperformance of this contract And it 
is further agreed between the parties hereto 
that the covenants and agreements contained 
stiall extend to and be obligatory upon the 
beirs, executors, administrators and assigns 
of the respective parties thereto." 

The complaint alleges compliance with all 
the terms of the contract, and noncompliance 
on the part of the defendants in the failure 
to pay $500 on the 16th day of August, 1911, 
or since that time; that the plaintiff has at 
all times t>een able to comply, and has com- 
plied, with all the terms of said written con- 
tract The relief asked is the right to re- 
enter the premises, and that the defendants 
deliver up the possession of the property,' and 
tliat plaiutiS be declared to have the right 
to retain all payments made under said con- 
tract, according to the terms of the contract, 
as liauidated damages for the nonperform- 
ance of the contract. 

The defendants filed an answer and admit- 
ted the making of the contract of August 16, 
1910, and denied plalntifTs compliance with 
the terms of the contract, and denied that 
the defendants Imd not complied with the 
terms of the contract, or that they did not 
pay the sum of $500, as provided for in the 
contract, on August 16, 1911, or since that 
time, and denied that the plaintiff was able 
to comply, or has complied, with any of the 
terms of the written contract ; and as a fur- 
ther answer, and for afllrmative relief, the 
defendants alleged affirmatively the execu- 
tion of the contract, and that said contract 
was recorded on the records of Kootenai 
county on the 3d day of November, 1910, and 
that, at the time that plaintiff and her hus- 
band entered into said agreement, they were 
not In a position or able to give to defendants 
a deer title to the lands and premises, and 
that there were in full force and effect two 
certain mortgages against the lands and 
premises which then remained, and still re- 
main, unpaid and unsatisfied, and that plain- 
tiff and her husband could not convey a good 
and sufficient title to the premises without 
first liquidating and satisfying said mort- 
gage; tltat, at the time of the execution of 



said wrlttien contract and agreement, the two 
mortgages remained of record in the office of 
the county recorder, one mortgage for the 
sum of $3,000, and the other for $600. O^ese 
two mortgages are set forth in the answer. 
It Is also alleged in the answer that, at 
the time of the execution of the contract of 
August 16, 1910, the defendants paid plain- 
tiff $700, and since that time have also paid 
the taxes upon the lands and premises. It Is 
then alleged that on or about the 11th day 
of September, 1911, the plaintiff and the de- 
fendants ascertained that plaintiff was not 
In possession or able to deliver a warranty 
deed conveying the premises, on account of 
the existence of the mortgages; and It was 
mutually agreed by and between the plaintiff 
and said defendants that. Instead of defend- 
ants making the payments to the plaintiff 
mentioned and specified in the contract, the 
said defendants liquidate, pay, and procure 
the satisfaction of said two mortgages, and 
that plaintiff should sign a memorandum of 
agreement, and also a warranty deed, con- 
veying said property and premises to the 
defendants, and that said memorandum of 
agreement and said warranty deed should 
be, and the same were, placed in escrow in 
the Union Trust & Savings Bank of Spokane, 
Wash.; that said memorandum of agreement, 
executed and signed by the plaintiff, is In 
words and figures as follows: 

"Spokane, Washington, September 11th, To 
Union Trust & Savings Bank, Spokane, Wash- 
ington: You are hereby instructed to de- 
liver to D. D. Prosser, Coeur d'Alene, Idaho, 
the papers inclosed within this enveloiw, to 
wit: Warranty deed, Ada Jarrett to T>. D. 
Prosser, free and clear of all incumbrance 
upon delivery to this bank of a copy of re- 
corded release of a certain mortgage In the 
sum of $3,000, dated 12-28-'08, due 12-1-1918, 
covering lot 10, sec. 33-49-1, and lots 3 and 
5, sec. 4-48-1, and the N. E. % of sec. 4-48-1 
W. B. M., recorded book 8, page 379, Decem- 
ber 29, 1908, also second mortgage in the 
sum of $600. These papers are left with you 
In escrow, and you are hereby released from 
any and all liability or claim whatsoever by 
receiving and delivering said papers. 
"[Signed] Mrs. Ada B. Jarrett 

"Witness: [Signed] H. E. Fraser." 
The warranty deed was placed in the en- 
velope upon which this escrow agreement 
was written. This warranty deed was of the 
property described in the contract of Au- 
gust 16, 1910, and was executed by Mrs. Ada 
E. Jarrett and her husband. 

It is also alleged that, prior to the placing 
of these two documents in escrow, the plain- 
tiff caused to be paid $300 of the $600 mort- 
gage. Then follow allegations that the prop- 
erty was described by mistake as being in 
Kootenai county. Wash., instead of Kootenai 
county, Idaho, and that the deed should have 
been reformed. Allegations then follow that 
the defendants have in all respects compiled 
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with tbe escrow agreement and with all 
agreements entered into between the plalntifF 
and defendants, and intended to satisfy the 
two mortgages wlien they become due and 
payable, and to take up the warranty deed, 
and intended to keep the premises Insured, 
as provided for in the agreement, and to 
perform every matter and tiling specified in 
said memoranda of agreement to be kept 
and performed. 

An answer was filed by plaintiff to the 
cross-complaint, In which tbe plaintiff denies 
that on or about the 11th day of September, 
1911, said plaintiff and these defendants dis- 
covering and ascertaining that plaintiff was 
not In possession of or able to deliver to de- 
fendants a warranty deed conveying to them 
said lands and premises on account of or by 
reason of said mortgages. It was mutually 
agreed by and between plaintiff and defend- 
ants that, instead of defendants making the 
payments to plaintiff mentioned, the defend- 
ants pay and procure the satisfaction of 
said two mortgages, and tiiat plaintiff should 
sign a memorandum of agreement, and also 
a warranty deed, conveying said prc^terty to 
defendants, and that aaid memorandum of 
agreement and said warranty deed should be, 
and the same were, placed in escrow in the 
Union Trust & Savings Bank; and denies 
that the memorandum of agreement was as 
set forth in the cross-complaint; and ad- 
mits that a warranty deed was left in es- 
crow, as set forth in said cross-complaint; 
but denies that the defendants are entitled 
to said deed, or to liave the same delivered 
to thenk according to the agreement; and 
alleges uie fact to be that on tbe 11th day 
of September, 1911, plaintiff agreed with tbe 
defendants that. If tbe defendants could, 
within three weeks after said date of Septem- 
ber 11, 1911, procure or raise the money in 
tbe amount sufficient to liquidate and pay 
and satisfy said two mortgages, plaintiff, In 
order to have said mortgages Immediately 
satisfied and released, and not be compelled 
to wait until said mortgages became due to 
have them satisfied and released, agreed with 
defendants that plaintiff would place a war- 
ranty deed to the lands and premises in es- 
crow; and if the defendants could raise the 
amount within the time (three weeks after 
September 11, 1911), as agreed uiran, and re- 
lease and satisfy said two mortgages, and 
would procure the release of said mortgages, 
and present said releases aud said mortgages 
to the escrow holder of said deed within three 
weeks' time after September 11, 1911, that 
then the escrow holder should deliver to the 
defendants the warranty deed. Tbe fact is 
also alleged to be that there was no agreement 
of any kind tliat any memorandum of agree- 
ment be placed in escrow, and that the only 
agreement was, as heretofore stated, that. If 
said defendants paid the two mortgages and 
filed the relaases with the escrow holder, the 
.deed was to be deltvei-ed to defendants ; and 



upon Budi agreement tiie deed was prepared 
and placed in escrow, and the plaintiff signed 
her name on the envelope of escrow, and It 
was understood that she was simply direct- 
ing, by the writing on said envelope, that, 
in case tbe defendants released said two 
mortgages and presented to said escrow bold- 
er the said releases within three weeks, then 
tbe said escrow holder should deliver said 
deed to defendants, and, If said releases of 
mortgages were not so presented, that said 
deed was to be delivered back to the plain- 
tiff. It was also alleged afilrmatively in said 
answer that plaintiff signed the escrow agree- 
ment without examining the same carefully, 
and overlooked the contents of tbe agree- 
ment as to whether it carried out the agree- 
ment made, and did not know at tliat ttme 
that the escrow agreement did not contain 
that part of tbe agreement made as to the 
time of presenting the releases and satisfac- 
tion of the mortgages, and did not learn tbe 
same until some time thereafter; and al- 
leges affirmatively that It was understood 
and agreed that, in order to entitle tbe ap- 
pellants to a deed, they were to satisfy the 
mortgages and present to tbe escrow holder 
the releases thereof within a period of three 
weeks after September 11, 1911; that there 
was no consideration passed between the par- 
ties for the making of said escrow agree- 
ment Tbe answer then contains allegationa 
as to the forfeiture of said contract by fail- 
ure on the part of the defendants to comply 
with the terms thereof, aud the plaintiff's 
demand for possession of the property, and 
for the return of the deed. 

Upon these issues, the cause was tried to 
the court, and findings of fact and conclu- 
sions of law were made by tbe trial court, 
and judgment was rendered for the plaintiff. 

The findings of fact, in substance, are that 
the land described in the complaint was 
owned by the plaintiff on the 16th day of 
August, 1910; that on that day tbe contract 
sued upon was executed by tbe plaintiff and 
the defendants; that, at the time tbe con- 
tract was executed, there was in full force 
and effect two mortgages against said land 
which were then unpaid, one of which had 
been partially paid, and at such time the 
plaintiff and her husband could have con- 
veyed to the appellants a sufficient title to 
said premises : that, at the time the contract 
was made. $700 was paid to the plaintiff on 
said contract according to the terms thereof, 
and, since tbe contract was made, tbe de- 
fendants have paid the taxes on said lands: 
that on September 11. 1011, the plaintiff aud 
the defendants mutually agreed that, if the 
defendants would liquidate, pay, and pro- 
cure tbe satisfaction of tbe two mortgageH 
within a period of about three weeks after 
September 11, 1011. iilaiutiff would give the 
defendants a warranty deed to said property 
uieutioned in the contract, aud would sigu 
an escrow memorandum, and also a war- 
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ranty deed cooTeying mid property and 
premises to defendants; that said warranty 
deed should be placed In escrow In the 
Union Trust & Savings Bank of Spokane, 
Wash., 80 that when the defendants with- 
in said three weeks, as agreed upon, pro- 
cured the satiafaction and release of said 
two mortgages, and delivered said releases 
to the escrow holder, the Union Trust k 
Savings Bank of Spokane, then said escrow 
holder could deliver said warranty deed so 
placed in escrow to these defendants, in case 
they bad liquidated, paid, and procured the 
satisfaction of said two mortgages within 
said three weeks' time from September 11, 
1911, as agreed upon; and that, after said 
agreement was made, plaintiff signed a war- 
ranty deed to said property, which deed was 
placed in escrow in tbe bank, and the escrow 
agreement was made. 

The court further finds that tbe defend- 
ants did not within the time agreed upon 
(three weeks after September 11, 1911), or 
at any time since, up to the time of tbe trial 
of the action, comply with or attempt to 
comply with their said agreement, which was 
that said defendants would liquidate, pay, 
and procure the satisfaction and release of 
the two mortgages, and take up the deed 
which was placed in escrow; that, prior to 
the placing of the deed in escrow, the plain- 
tiff and her husband paid $300 of the $600 
mortgage, according to the provisions of the 
note, and received a receipt therefor; that 
the defendants have not in any respect com- 
plied with tbe escrow memorandum and with 
the agreement which was entered into by the 
plaintiff and tbe defendants as to the time 
in wlilcb tbe defendants should liquidate, 
pay, and i>roeure the satisfaction of the mort- 
gages ; and that tbe defendants are in de- 
fault in not complying with said escrow 
memorandum and with said agreement. 

The court further finds that, by the provi- 
sions of tbe notes and mortgages which de- 
fendants agreed to have released and satis^ 
fled, there was interest due on said notes and 
mortgages on December 1, 1911, and that 
defendants have not at any time paid said 
interest, or caused the same to be paid, up 
to the time of the trial of the action. The 
court further finds that the agreement be- 
tween plaintiff and defendants as to the 
liquidation, payment, and satisfaction and 
release within three weeks after September 
11, 1911, of the mortgages was a separate 
and distinct agreement between the parties, 
and did not nullify or become a substitute 
for the written agreement between plaintiff 
and defendants, dated Aufrust 16, 1910; that 
the defendants were in default and failed 
to comply with the terms of the written 
agreement dated August 16, 1910, in this, 
that they failed to comply with that part of 
the contract which provides that defendants 
should pay to the plaintiff the sum of .?500 
or more on the 16tb day of August of each 



year following the date of the execntlon, tbe 
first payment to be made August Id, 1911, 
and that defendants failed to make said 
payment of 1500 at said time or at any time, 
and have not paid the same; that time was 
the essence of tbe contract, and in tbe con- 
tract it was provided that, in case of de- 
fault or failure of the parties to make the 
payments or any part thereof or perform 
any of the covenants on their part to be 
performed, the contract, at tbe option of the 
parties of the first part, was to be forfeited; 
that the contract provided that the parties 
of the first part might re-enter the premises 
and repossess the same and retain any and 
all payments made under the contract as 
liquidated damages for the nonperformance 
of tbe contract: that tbe payment of $500 
was not made on August 19, 1911, as re- 
quired by tbe contract. 

As conclusions of law, tbe court found 
that the agreement made between the plain- 
tiff and the defendants that defendants 
would, within alwut three weeks after Sep- 
tember 11, 1911, liquidate, pay, and pro- 
cure the satisfaction and releases of the 
two mortgages described above in these find- 
ings, and deliver said releases or copies 
thereof to the Union Trust & Savings Bank 
at Spokane, Wash., and take up a warranty 
deed which was placed there In escrow by 
plaintiff, did not supersede or become a sub- 
stitute for or nullify the written agreement 
dated August 16, 1910, but was a separate 
and distinct agreement t)etween tbe parties; 
that plaintiff exercised her option to forfeit 
said written contract dated August 16, 1910; 
tliat plaintiff is entitled to have said written 
contract forfeited according to its terms; 
that plaintiff is entitled to a decree giving 
her the right to re-enter said premises and 
take possession of and repossess the same; 
that plaintiff is entitled to Judgment com- 
pelling defendants to deliver up the posses- 
sion of the premises described in the con- 
tract of August 16, 1910, and giving her the 
right to retain any and all payments made 
to her on said above-described property by 
the defendants, according to the terms of 
the written contract. 

Judgment was rendered accordingly. A 
motion for a new trial was made and over- 
ruled. The appeal is from tbe judgment and 
from tbe order denying tbe motion for a 
new trial. 

It Is apparent, as disclosed by the record 
in this case, that the respondent and ap- 
pellants entered into a contract on the 16th 
day of August, 1910, wherein the respondent 
and her husband agreed to convey to ap- 
pellants certain real property described In 
tbe complaint upon the payment of the sum 
of $3,000; tbe payments to be made as fbl- 
lows: $700 to be paid upon the signing and 
delivering of the contract, and the further 
sum of 1500 on the 16th day of August of 
each year thereafter, with interest at the 
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rate of 6 per cent per tumnm, to be paid 
semlaniMiaUy, on the balance remaining un- 
paid. The aiH>ellants also agreed to pay all 
taxes subsequent to the year 1910. It was 
also agreed that on the 1st of December, 
1912, at the option of the said parties of the 
second part, the respondent and her hnsband 
would give to at^ellants a warranty deed to 
the said land, free from all Incumbrances, 
and accept a mortgage from appellants for 
any balance remaining unpaid under the 
contract It was also further provided in 
title contract that, if the appellant did not 
exerdse the option as above stated, then the 
first parties, on or before the Ist day of 
December, 1912, would procure the release of 
a certain mortgage covering the premises, 
tbe mortgage being for the amount of $3,600, 
and that the buildings would be insured for 
the sum of $500 In favor of the respondent 
It was provided in said contract that, if the 
appellants failed to make the payments at 
the time and In the manner therein specified, 
the contract wonld be, at the option of the 
respondent and her husband, forfeited, and 
the appellants would lose, as liquidated dam- 
ages, the sums of money paid thereunder. 
It seems as though the conditions of the con- 
tract as to payments, and the ability of the 
respondent to make the conveyance of a 
clear title under the terms of the contract, 
were not complied with upon the part of 
either party; and the parties negotiated to- 
gether and finally made an additional con- 
tract whereby the contract was changed, 
and it was mutually agreed between them 
that instead of the appellants making the 
payments to the respondent, specified in the 
contract the appellants would liquidate, pay 
and procure the satisfaction of the outstand- 
ing mortgages, and that the respondent would 
sign a memorandum agreement and also a 
warranty deed conveying the premises to the 
Prossers, and that the deed and agreement 
should be placed in escrow In the Union 
Trust 8c. Savings Bank at Spokane, and that 
the same was, according to agreement placed 
in escrow in the bank ; and in such agree- 
ment it was provided that the warranty deed 
from Jarrett to Prosser, free and clear from 
Incumbrances, should be delivered to Prosser 
upon the delivery to the bank "of a copy of 
a recorded release of a certain mortgage in 
the sum of $3,000, dated 12-28-'08, due 
12-1-1918 [describing the property], and also 
a second mortgage in the sum of $000" ; that 
such papers were left with the bank in es- 
crow, and the bank released from any liabil- 
ity or claim whatsoever by receiving and de- 
livering the papers. 

The escrow agreement, under which such 
papers were deposited, did not Include the 
entire agreement entered into by the parties 
at the tlm* and as found by the trial court 
It omitted the agreement of the parties 
that each release should be procured within 



two or three weeks; and this mistake was 
overlooked by the resi>ondent when she sign- 
ed such memorandum. It appears, also, that 
the appellants did not comply with the agree- 
ment thus made; and the satisfaction of the 
mortgage of $3,000, mentioned in the es- 
crow agreement, was not secured and de- 
posited with the bank. Because of such fact, 
the respondent declared a forfeiture of said 
contract and brought this action for the pur- 
pose of foreclosing said contract and having 
it declared forfeited, and for the restoratloa 
of the possession and ownership of said prop- 
erty, and the damages provided for In said 
contract. 

[1] The first and second errors assigned 
are that the court erred in the admission of 
certain oral testimony with reference to th« 
escrow agreement dated September 11, 1911, 
and referred to in the answer and cross-com- 
plaint and in the findings of the court It 
is the contention of the appellants that this 
memorandum, being In writing and complete 
in Itself, cannot be contradicted, changed, or 
enlarged by parol evidence, except on the 
ground of fraud or mutual mistake, and that 
the evidence objected to was offered and re- 
ceived for the purpose of changing and en- 
larging the memorandum of agreement Re- 
spondent however, contends that such evi- 
dence does not tend to change and vary the 
terms, conditions, and contents of the es- 
crow agreement In any way whatever, but 
does contend that the escrow agreement is 
Incomplete and did not contain the real agree- 
ment entered into by the parties, and that 
the oral testimony offered and received was 
a part of the real contract made, and in no 
way altered the escrow agreement 

It may be conceded, as contended for by 
appellants, that where parties have entered 
into a contract or agreement which has been 
reduced to writing, in the absence of fraud 
or mistake, If the writing is complete upon 
its face and unambiguous, parol evidence Is 
nob admissible to contradict vary, alter, 
add to, or detract from the terms of the in- 
strument. This is a universal rule of law; 
but this rule does not apply where It appears 
from the evidence that the agreement was 
a mere informal memorandum, manifestly in- 
complete on its face, and not intended by 
the parties to exhibit the whole agreement 
but merely to define some of its terms. The 
writing is conclusive as far as it goes; bat 
such parts of the actual agreement as are 
not embraced within its scope may be es- 
tablished by parol, and, where it appears 
from the writing itself that it Is not com- 
plete, parol evidence may supply the omis- 
sion. Jones on Evidence (Ed. de Luxe) i 
440, p. 533; Morton v. Clark, 181 Mass. 134, 
63 N. E. 409; RusseU v. Pittsburg M. I. & 
C. R. Co., 17 Pa. Super. Ct 195; Walter 
Pratt & Co. v. Frasler & Co., 72 S. C. 368, 
61 S. EL 983; Slvers T. Si vers et al., 97 CaL 
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S18, 32 Pae. 571. It la alao argued tbst the 
eoart erred In making his flndlnga. 

[2] The escrow agreement dated September 
U, 1911, discloses npon Its face that the plac- 
ing of the deed In escrow is only one part of 
the agreement made by the parties with ref- 
erence to the aK>ellanta' assuming and pay- 
ing the mortgages and obtaining the release 
and obtaining the deed therefor; and snch 
agreement omits the time that the appel- 
lants were to pay and release the mortgages 
which coTered the property of the respond- 
ent, and clear her property whldi was coveiv 
ed by the mortgages, and release her from 
the responsibility ot keeping up the Interest 
on said mortgages and collecting the pay- 
ments due on the contract each year from 
the appellants. This phase or condition of 
the contract Is dearly set forth In the answer 
and croas-complalnt, and the trial court 
found that such contract was made. I^om 
•11 the facts la this ease, It Is clear that the 
aune was omitted from the escrow memoran- 
d«m by mutual mistake; and this mistake 
was willful on the part ot the appellants or 
the aerlrener who wrote the memorandum, 
and orerlooked by the respondent. 

The trial court found that the escrow 
agreement of September 11, 1911, was a part 
of the agreement between the plaintiff and 
defendants whereby It was agreed that the 
defendants would liquidate, pay, and procure 
the satisfaction and release of the said two 
■Mrtgagee within three weeks after Septem- 
ber 11, 1011 ; and that such agreement was a 
separate and distinct agreement between the 
parties, and did not nullify or become a sub- 
stitute for said written agreement between 
the plaintiff and the defendanta dated Au- 
gust 16, 1910. ThU finding of the trial court 
Is supported by the erldence that It does not 
In any way alter or change the original 
agreement between the parties, but simply 
Aanged the agreement of August 16, 1910, 
In the ebllgatlona to be performed by the re- 
spectlTe parties In the payment of the mort- 
gages against the land and the dellrery of 
the deed; and, the court harlng found the 
defendants were In default and had failed to 
comply with such agreement, this agreement 
clearly supports and Justifies the findings 
and Judgment of the trial court, when con- 
sidered with the other findings made by the 
trial court 

[S] A number of errors are assigned ad- 
dressed to the separate findings made by the 
trial court upon the ground that the eTidence 
dees not support the findings. Upon an ex- 
amination of the evidence, we are satisfied 
that each of the findings made by the trial 
court la supported by the evidence, and that 
there was no error In the admission of evi- 
dence which supports such findings. 

The Judgment is affirmed. Costs awarded 
to the resiMndent 

BITLLIVAN, J., concurs. 



<a TOsko 237) 
COLBUBN T. WILSON et al (TALMADGH, 

Intervener). 

(Supreme Court of Idaho. Feb. 6, 191S. Be- 
hearing Denied March 6, 1913.) 

1. iBuaATioR CoNTBACT— Validity. 

Contract in this case examined and %el4 
so imperfect, indefinite, and incomplete as to 
render it impoasibU for a court to enter a de- 
cree (or its enforcement or determine iti real 
terms and prorisions. 

2. Watxbs and Watkb Cotnuns (| 224*)^ 
"Ibbiaation Distbict" — "MuniciPAi, 

OOBPOBATIOH." 

All irrigation district is a quasi municipal 
corporation, organised for the specific purpose 
lof providing ways and means of irrigating 
lands within the district and maintaining an 
irrigation aystem for that purpose. 

[Ed. Note.— For other cases, see Waters and 
Water Conrwis, Cent Dig. |i 815, 316; Dec 
Dig. { 224.* 

For other definitions, see Words and PhrasesL 
voU 4, p. 8776; voL 6, pp. 4620-4827; voL 8, 
p. 7726.] 

8. Watbbs and Wateb Coubsbs ({ 228*)— Ib> 
BioATioir DitrraicTB — Validity or Con- 

TKACTB. 

A contract entered into by the board ot 
directors of an irrigation district giving to a 
stranger the management and control of the 
reservoir, dam, and main canal, and taking 
that management and control out of the dis- 
trict would be ultra vires and void. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Dec. Dig. { 22&*] 

4. IBBIOATION DISTBICTS— CONDBUIfATIOir OF 

Canal. 

As to whether the right to enlarge a canal 
belonging to an irrigation district for the pur- 
pose of carrying an additional volume of wa- 
ter for power purposes might be condemned by 
an individual or another district, qusre. 

Appeal from District Court, Canyon Coun- 
ty; Bd. U Bryan, Judge. 

Action by F. J. Colbum against R. B. Wil- 
son and others, defendants, and C Ii. Tal- 
madge intervenes. From the Judgment, tha 
intervener appeals. Affirmed: 

Richards & Haga and McKeen F. Morrow, 
aU of Boise, for appellant Wood ft Drlscoll, 
of Boise, for respondents. 



AILSHIB, a 3. The Judgment In this case 
should be affirmed. 

[1] In the first place, the contract U so im- 
perfect, Indefinite, and incomplete as to ren- 
der It Impossible for a court to enter a de- 
decree for its enforcement or to determine 
its real terms and provisions. It provides 
on Its face that it is to be completed at some 
future time, and that it Is not yet a com- 
pleted contract 

[2] In the second place, the irrigation dis- 
trict Is a quasi municipal cori>oratlon organ- 
ized for the spedflc purpose of providing 
ways and means of Irrigating lands within 
the district and maintaining an Irrigation 
system for that purpose. Pioneer Irrigation 
Dlat V. Walker, 20 Idaho, 605, 119 Pac. 804; 
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City of Kampa t. Nampa & Meridian Irri. 
Dlst., 19 Idaho, 779, 115 Pac. 979; Merchants' 
Nat. Bank t. Escondldo Irrl. Dlst, 144 Cal. 
329. 77 Pac. 937. 

[3] A contract by the board of directors 
of Bach a district, giving to others the man- 
agement or coutrol of any part of the system, 
and taking that management and control out 
of the hands of the district board, would be 
ultra vires and void. The Instrument Involv- 
ed in this case is not a completed contract, 
and provides upon its face that It is to be 
completed at some future time. It is signed 
by the board of directors of the district as 
parties on the one hand, and appellant as the 
other party to the contract By this contract 
it is proposed to place the management and 
control of the dam and reservoir and a cer- 
tain part of the main canal, which supplies 
the water users of the district, In the hands 
and under the management of a stranger for 
his specific use, and to the apparent exclu- 
sion of the district and thereby surrender 
the authority of the district over its proper- 
ty, which, under the law, it holds as trustee 
for the water users within the irrigation dis- 
trict Such a contract would he contrary 
to the policy of the law creating the munici- 
pality, for the reason that it would afford a 
method of placing the dam and reservoir and 
distributing works in the hands of adverse or 
unfriendly interests. 

[4] As to whether the right to enlarge 
a canal belonging to an irrigation district 
for the purpose of carrying an additional 
volume of water might be condemned by an 
individual or another district is a question 
not involved in this case, and one upon which 
we express no opinion here. 

Owing to the Incompleteness of the con- 
tract here involved, the facta of the case are 
not sufficiently before us to enable us to de- 
termine whether this case would fall within 
the rule announced by this court in Portneuf 
Irrigating Co. v. Budge, 16 Idaho, 116, 100 
Pac. 1046, 18 Ann. Cas. 674. 

The judgment will be affirmed, and it is 
so ordered. Costs awarded in favor of re- 
spondents. 

STEWART, J., concurs. 



PIONEER IRR. DIST. v. STONE. 
(Supreme Court of Idaho. Feb. 10, 1913.) 



1. Watbhs ano Water Coubses ({ 228*)— Ib- 
RiGATiON DiBTBiCTs— Validity of Con- 
tracts. 

Sections 2.Wr and 2398 of the Rev. Codes 
autliorize the board of directors of an irriga- 
tion district to contract with the I'nited States 
for the construction of necessary works for tlie 
.supply of water and irriBation of lands within 
the district, and the provisions of those sections 
iiave l>een complied with in this case, and the 



actioA of the district has been regular and le- 
gal. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Dec. Dig. S 228.*] 

2. Waters and Water Courses (| 228*) — ^I»- 
BioATioN Districts— Powers. 

Under the laws of this state, an irrigation 
district may provide for the drainage and rec- 
lamation of lands within the district which 
have l)een flooded or water-loKped by reason of 
overflow, percolation, or seepage from its irri- 
gation works, and the accomplishment of such 
purpose is one of the necessarily implied duties 
of the district equally as incumbent on the dis- 
trict as the irrigation of its dry and arid lands. 
[Ed. Note. — For other cases, see Waters and 
Water Courses, Dec. Dig. § 228.*] 

3. Waters and Water Courses (S 238*)— Ib- 
BiGATioN Company- Powers. 

The Boise- Payette Water Users' Associa- 
tion has the power, under its articles of incor- 
poration and the state statute, to sign and ex- 
ecute a contract with the Secretary of the In- 
terior for supplying water to the district for 
the irrigation of its lands and the drainage of 
overflowed lands within the district. 

[Ed. Note. — For other cases, see Waters and 
Water Courses, Dec. Dig. { 23&*] 

4. Waters and Watbb Courses (| 222*)— Ib- 
RioATiON— Powers of Secrbtabt of Ih- 

TEBIOR. 

Under the provisions of the act of June 17, 
1902, known as the Reclamation Act (chapter 
1093. 32 Stat 388 [U. S. Comp. St. Supp. 19U- 
p. 6G2]), and the decision of ttie Circuit Court of 
Appeals in Burley v. United States, 179 Fed. 
1, 102 C. C. A. 429, 33 U R. A. (N. S.) 807. 
and the Act of Congress of February 21, 1911, 
c. 141, 36 Stat 925 <V. S. Comp. St 1911. p. 
681). known as tiie Warren Act, the Secretary 
of the Interior is authorized and has the power 
to contract with an irris^ation district for sup- 
plying water to such district or partially sup- 
{>lying it with water for tlie irrigation of the 
ands therein and for the drainage of other 
lands within such district. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Dec. Dig. { 222.*] 

Appeal from District Court, Canyon Coun- 
ty ; Ed. L. Bryan, Judge. 

Action by the Pioneer Irrigation District 
against F. S. Stone for the confirmation of 
the proceedings of the district taken with 
reference to a proposed contract with the 
United States. From a Judgment confirm- 
ing the proceedings, defendant appeals. Af- 
firmed. 

Griffiths & Griffiths, of Caldwell, for ap- 
pellant. B. R. Stoutemyer, of Boise, and 
Thompson & Buckner, of Caldwell, for re- 
spondent. 



AILSHIE, C. J. This action was institut- 
ed by the Pioneer Irrigation District, under 
the provisions of section 2401 of the Rev. 
Codes, for the confirmation of the proceed- 
ings of the district after a vote had been 
taken on a certain proposed contract with 
the United States and the Bolse-Payette Wa- 
ter Users' Association. After a hearing; the 
court entered a decree confirming the pro- 
ceedings, and this appeal has been proae- 
cuted. 

Tttree questions are presented: First, tltat 
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Om contract has not been duly authorized by 
the qualified electors of the Pioneer Irriga- 
tion District and that the board of directors 
of the Pioneer Irrigation IMstrlct is not duly 
authorized to execute the contract; second, 
that the Bolse-Payette Water Users' Associa- 
tion has no authority to sign the proposed 
contract; and, third, that the Secretary of 
the Interior has no authority under the acts 
of Congress to enter Into the proposed con- 
tractL 

[1, 2] 1. In the first place, the contract has 
been authorized by a vote of the qoallfled 
electors of the district in conformity with 
the statute. The statute (sections 2397 and 
2398 of the Rer. Codes) specifically author- 
izes the proceedings which hare been taken 
In this case and authorizes an irrigation dis- 
trict to enter into such a contract with the 
United States for the purpose of carrying 
oat the purposes and objects of an irrigation 
district Upon the Question of whether or 
not an irrigation district has a right to pro- 
vide means and expend money for the drain- 
age of overflowed lands within the district, 
this court, in the case of Bissett v. Pioneer 
Irrigation District, 21 Idaho, 98, 120 Pac. 
461, expressed the opinion that such action 
might be taken. While the riews there eX'i 
pressed were not essential to the determina- 
tion of that case, a further investigation of 
the question convinces us of the correctness 
of the Impressions the court then had on the 
subject, and we adopt the views therein ex- 
pressed as the opinion of the court and hold 
that an irrigation district possesses the pow- 
ers necessary to drain its overflowed lands 
and to protect its landowners from seepage 
and overflow waters as well as to supply 
water to the dry and arid lands of the dis- 
trict 

[S] 2. It appears to ns that the Boise-Pay- 
ette Water Users* Association has the power 
to sign and execute the proposed contract 
both nndet its articles of Incorporation and 
the statute dealing with Irrigation districts 
and the landowners and water users therein. 
The association was acting as trustee for 
the landowners who were members thereol^ 
and we have not had our attention called to 
any law or fact which would militate against 
the action taken by the association. 

[4] 3. It w>ould seem to us that the Secre- 
tary of the Interior has the power to enter 
into such a contract under the provisions of 
the act of June 17, 1902, known as the Bee- 
lamatlon Act (Act June 17, 1902, c. 1003, 32 
Stat 3S8 [U. 8. Comp. St Supp. 1011, p. 
W2D. The United SUtes Circuit Court of 
./^pealB, in Barley t. United States, 170 Fed. 
1, 102 C. O. A. 429, 33 L. R A. (N. S.) 807, 
■eems to have entertained the same view 
and held tbnt the Secretary has power to 
enter into coutracts such as the one under 
consideration. If, however, there could have 
been any question or doubt on this subject, 



It seems to us that all such doubt should 
have been dissipated by the provisions of 
the act of February 21, 1911, a 141, 86 Stat 
925 (U. S. Comp. St Supp. 1911, p. 681), 
known as the Warren Act, which act specif- 
ically provides for and authorizes contracts 
such as the one nnder consideration. The 
proceedings seem to have been regular, the 
statute authorizes the same, and the con- 
tract is clefffly within the purview of the 
statutes of the state and the acts of Con- 
gress as well. 

The Judgment should be affirmed, and it is 
BO ordered. Costs awarded In fiivor of re- 
spondent 

SULLIVAN and STEWART. 33., concur. 



m Idabo 447) 
CITT OP POOATELLO r. MURRAY. 

(Supreme Court of Idaho. Feb. 25, 1913.) 

1. Watbbs and Water Coubsbs (S 203*)— 
Mdnicipal Water Sufplt — Requlatiok 
OT Ratksh-'Taxpatbb." 

Section 2839, Rev. Codes, provides that 
commissioners selected under the provisions of 
such act are to be taxpayers of such town or 
city, and "taxpayer" of such town or city, as 
used in this statute, means one who owns prop* 
erty within the municipality and who pays a 
tax, or Is subject to or liable for a tax. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. {{ 289-299; Dec 
Dig. { 203.» 

For other definitions, see Words and Phrases, 
vol. 8, pp. 6890, 689ll] 

2. Waters awd Water Goxtbsxs (§ 203»>— 
Municipal Watek Sdpplt •— Rbouiatioic 
or Bates— "Taxpaykb." 

Where W. and M. are appointed commis- 
sioners nnder the provisions of section 2839, 
Rev. Codes, and the question arises aa to wheth- 
er or not such persons are taxpayen, and it is 
shown that such persons own certain real prop- 
erty jointly, each owning a one-half interest, 
and It is also shown that such property was 
assessed in the name of M., and the taxes are 
paid upon said property by W. and M., each 
paying one-faalf of the total amount, held, that 
W. and M. are each "taxpayers" under the stat- 
ute. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. {f 289^09; Dee. 
Dig. i 203. •] 



8. Watbbs and Wateb Coubbes (5 208*>— 
MuNioiFAL Wateb Sufplx — Rkouiatiom 
or Rates— CouMissioNEBS. 

The fact that commissioners appointed by 
a person, company, or coiroration supplsring 
water to towns and cities under the provisions 
of section 2839, Rev. Codes, have t>een, and are, 
emp'«>y^8 of the person, company, or corporation, 
and that one of such commissioners was the gen- 
eral manager of such person, company, or cor- 
poration, and as such manager contested and 
opposed the fixing of the rate to be charged for 
the use of water furnished by the person, com- 
pany, or corporation in previous negotiations 
between the city and such person, company, or 
corporation in order to agree upon a rate, does 
not necessarily disqualify such persona from 
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acting as commissioners If appointed under 
tlie provisions of such section. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. §§ 289-299; Dec 
Dig. { 203.*] 

Ailshie, C. J., dissenting. 

Application by tbe City of Pocatello for 
writ of mandate to James A. Murray, doing 
business as the Pocateilo Water Company. 
Heard on application by tlie acting mayor of 
the City of Pocatello for order to show cause 
why defendant should not be punished for 
contempt for failure to obey the writ of 
mandate issued to him. Dismissed. 

P. C. O'Malley and D. Worth Clark, both 
of Pocatello, for plaintiff. N. M. Buick, of 
Boise City, for defendant. 

STEWABT, J. An application was filed In 
this court by the appellant praying for the 
Issuance of a writ of mandate directed to 
the defendant commanding and requesting 
him to appoint commissioners in conformity 
with the provisions of section 2839, Eer. 
Codes, for the purpose of conferring and 
acting with the commissioners appointed by 
the plaintiff, and fixing and determining 
rates to be charged by the defendant for wa- 
ter furnished to plaintiff city and the in- 
habitants thereof. A demurrer was filed to 
the complaint and overruled, and an answer 
to the complaint was filed. The case was 
heard upon the pleadings. In the opinion in 
that ease, reported In 21 Idaho, 180, 120 Pac, 
812, this court ordered that mandate issue to 
^le defendant commanding him to appoint 
commissioners In accordance with the pro- 
visions of section 2839 of the Rev. Codes. 
Tbe writ of mandate was Issued on the 30th 
day of January, 1912, and served on re- 
spondent on the 3d day of February, 1912. 
A writ of error was taken thereafter from 
such decision to the Supreme Court of the 
TTnited States, where said cause was heard, 
and the Judgment of this court affirmed. 226 

U. S. 318, 33 Sup. Ct 107, 87 L. Ed. . A 

remittitur from the Supreme Court of the 
United States In said cause was filed in ttils 
court on the 2Sth day of January, 1913. 

There were no other proceedings in this 
court In the case until the 31st day of Janu- 
ary, 1913, at which time an application was 
made to this court upon the affidavit of J. M. 
Bistllne, acting mayor of the city of Poca- 
tello, wherein this court was asked to make 
an order directing James A. Murray to show 
cause why he should not be punished for 
contempt for his failure and neglect to ap- 
point commissioners as required by the i)er- 
emptory writ of mandate issued out of this 
court on the 30th day of January, 1912. 
Upon such application this court issued an 
order In accordance with such application, 
and the service of the same was waived. 

After such order was entered, the defend- 
ant appeared and filed a motion to set aside 



and quash the part of tbe amplication de- 
manding a recover, on two grounds: First, 
want of Jurisdiction of this court; and, sec- 
ond, that the affidavit does not state facts 
sufficient to authorize the appointment of a 
receiver. A motion was also filed to strike 
out certain parts of the affidavit of BIstliBe 
filed In support of the application for tbe 
order to show cause, on the ground tbat nei- 
ther the affidavit of Bistllne nor any other 
paper filed in support of the application for 
the order to show cause authorizes or Justi- 
fies the appointment of a receiver. At the 
same time the defendant filed an answer and 
denies tbat he failed to obey the mandate of 
this court dated January 30, 1912, and al- 
leges that Immediately on the decision of tbe 
Supreme Court of the United States, on Jan- 
uary 24, 191S, and prior to the date upon 
which the writ of mandate from the Su- 
preme Court of the United States was filed, 
January 28, 1913, the defendant selected two 
commissioners In the persons of George Win- 
ter and Alex Murray, residents and taxpay- 
ers of said city of Pocatello, to act with the 
commissioners theretofore appointed by the 
said city of Pocatello to fix and determine 
the rates to be charged for water furnished 
by the defendant to said city and the Inhab- 
itants thereof, and on the 24th day of Janu- 
ary, 1913, served upon Bistllne, tiie mayor, 
a notice of such ai^olntment and received 
from the mayor an acknowledgment that 
such commissioners had been appointed ; tbat 
thereafter, on the 28th day of January, J. H. 
Towusend and W. P. Havenor, the commis- 
sioners appointed by the dty of Pocat^o as 
members of said commission for the purpose 
of fixing and determining said rates, pursu- 
ant to the mandate of this court, served 
upon George Winter and Alex Murray, con»- 
mlssioners selected by the defendant, the fol- 
lowing notice: "To George Winter and Alex 
Murray : The undersigned heretofore anoint- 
ed as commissioners by the city of Poca- 
tello, pursuant to the provisions of section 
2839 of the Idaho Berlsed Codes, are now 
ready to proceed to fix the rates and charges 
to be charged for water by James A. Murray 
doing business under the firm name and 
style of the Pocatello Water Company, pur- 
suant to the resolution of the dty council 
passed upon the 6th day of July, 1911, and 
served upon you on the IStb day of July, 
1911. We therefore demand of you, the com- 
missioners appointed by said James A. Mur- 
ray, that you immediately meet with xm at 
such place as may be mutually agreeable to 
enter upon the consideration of the question 
of fixing such water rates. We suggest that 
the room In the City Building on the east 
side will be a suitable place, and that 10:00 
o'clock a. m. on Wednesday, January 29, 
1913, will be a suitable time to hold socb 
meeting for the purpose of entering upon a 
consideration of the question of fixing said 
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rates. In tlie event of yonr refusal to com- 
ply with tbls request and immediately enter 
upon the consideration of said matters, the 
undersigned will apply to the probate coiirt 
of this county to appoint a fifth commission- 
er to act with the undersigned and yourself 
In fixing such rates, and the undersigned to- 
gether with such fifth commissioner will en- 
ter upon the fixing of such rates. Dated at 
Pocatello, Idaho, this 28th day of January, 
1913. J. H. Townsend, W. P. Harenor." ■ 

It is then alleged in said answer that, in 
pursuance of tbls notice, Winter and Mur- 
ray, on the 2&th day of January, 1913, pro- 
ceeded to the place suggested in such notice 
and there met Townsend and Havener, and 
that such commissioners then and there pro- 
ceeded to effect a temporary organization 
by the election of W. P. Havener as chair- 
man and Alex Murray as secretary. A copy 
of the proceedings of said commissioners is 
made a part of the answer and is as follows: 

"First Meeting. Wednesday, January 29, 
1913, East Side Fire Station. Meeting called 
to order at 11:15 a. m. Present: Mr. Haven- 
er, Mr. Townsend, Mr. Winter, Mr. Murray. 
Motion regularly made and seconded to ap- 
point Mr. Havener chairman of the board. 
Motion carried. Motion regnlarly made and 
seconded to appoint Mr. Murray secretary of 
the board. Motion carried. Mr. Rnick and 
Mr. O'Malley were present and made a few 
remarks. Regularly moved and seconded 
that board adjourn until 2:00 p. m. Motion 
carried. Meeting adloumed. 

"Second Meeting. Wednesday, January 29, 
1913, East Side Fire Station. Meeting called 
to order at 2:30 p. m. Present: Mr. Haven- 
er, Mr. Townsend, Mr. Winter, Mr. Murray. 
Motion regularly made and seconded to ad- 
journ untU February 10. Motion carried. 
Alex Murray, Secretary." 

Accompanying this answer Is the affidavit 
of Winter, wherein he states that he is a 
taxpayer of such city and county and owns 
property subject to taxation and which was 
assessed for the year 1912 In the sum of 
$12,500, and that such property is referred 
to In the affidavit of Alex Murray and is de- 
scribed in said affidavit, and that the affiant 
lias been the owner In fee simple of an un- 
divided one-half Interest In said property 
since the 8th day of June, 1912, and Is still 
snch owner and contributed to and paid one- 
Iialf of the taxes assessed thereon for the 
year 1912; that during his residence In 
Pocatello he has always been an owner of 
property subject to taxation and paid all 
taxes assessed against the same; that he 
■was selected together with Alex Murray as 
a commissioner to act with the commission- 
ers appointed by the city; that the city was 
notified of such fact and acknowledged such 
appointment; that the four commissioners 
appointed met and organized as shown by 
tbe minutes of the meeting of the board; 
tbat he Is tn no way biased or prejndlced in 
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the adjustment of the lates anAhas no feel- 
ing antagonistic to the city, but that after 
consulting with his principal, Murray, and 
under his advice, he has resisted a readjust-' 
ment of the rates except In accordance with 
the provisions of the ordinance of June 6, 
1901, of said city, as Murray understood said 
ordinance; that as one of the commissioners 
appointed by Murray to fix rates he has held, 
and now holds, himself In readiness to act 
promptly and without delay In the adjust- 
ment of said rates as a member of the com-' 
mission appointed for such purposa 

An affidavit was also filed on behalf of 
the defendant by Alex Murray, in which he 
says that he Is the owner of property in 
Pocatello subject to taxation and which was 
taxed therein, and that such property is an 
undivided one-half interest in the real prop- 
erty situated In said city of Pocatello known 
as the "Auditorium," which property ap- 
pears upon the assessment roll of said city 
and county for the year 1912 In the name of 
"Monldah Trust," a corporation, and that. 
since the 6th day of June, 1912, affiant has' 
owned In fee simple the title to a one-half 
Interest undivided in said property, and the 
other one-half interest in said property has 
even since the 8th day of June, to the knowl- 
edge of affiant, been owned in fee simple by 
George Winter, co-commissioner of affiant, and 
superintendent of the Pocatello water com- 
pany, and agent and representative of JameS' 
A. Murray; that said property was regularly 
and duly ass^sed In said city and county by 
the assessor thereof for the year 1912 at 
$26,798, the total tax for said year being 
$830.68, one-half of which said tax, $415.34, 
was paid to the tax collector of said Ban- 
nock county within the time allowed therefor 
and prior to the same becoming delinquent 
for the said year 1912 ; that one-half of said 
sum 80 paid was paid by, for, and on behalf 
of said George Winter; that the affiAnt was 
appointed a commissioner, and notice of such 
selection was served on the mayor of the 
city, and a receipt of such notice was ac- 
knowledged by the mayor, and on tbe 28th 
day of January, 191S, affiant received from 
the commissioners appointed by the city the 
same notice as is set out In the affidavit of 
Winter, and in pursuance of such notice he 
attended the meeting and participated in 
the proceedings. 

At the time of the hearing an affidavit was 
filed on behalf of the application of Bistline, 
the mayor, by one Ii. B. Case, assessor and 
tax collector of Bannock county from June 
6, 1912, up to and since January 13, 1913, In 
which he states that he knovv^ George Win- 
ter, and that the name of George Winter does 
not appear upon the assessment roll for the 
year 1912, and that no property situated 
within the said city was assessed to George 
Winter upon said assessment roll; neither 
did George Winter pay any taxes upon any 
property situated in tlie city of Pocatello. 
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name of tbe person appointed as commls- 
aloner should appear on the tax roll, or that 
he should be a holder of property In several' 
ty If in fact It is shown that he pays the 
taxes upon the interest he has in the proper- 
ty, although tbe title stands in the name of 
another. Tbls doctrine la fully supported 
in the case of Commonwealth ex reL Under- 
wood V. Shrontz, 213 Pa. 827, 62 AtL 910. 

Other cases might be cited, and it will 
generally be found that tbe courts do not 
agree as to the exact definition of a tax- 
payer; but we tbtnk tbe true and correct 
rule which we have announced above should 
be applied where it is used In connection 
with an official in fixing the qualifications 
to hold office or perform a duty of trust and 
honor in behalf of a municipality and a pub- 
lic service corporation in fixing rates for 
the use of water furnished by the public 
service corporation to the municipality and 
its Inhabitants. The mere statement of the 
assessor that the name of Murray does not 
appear on tbe tax roll, as shown in the af- 
fidavits filed by plaintiff in support of the 
application to punish for contempt, and that 
he did not i>ay any taxes in Pocatello or 
Bannock county during the year 1912 or up 
to the time of this action, does not overcome 
the showing made by the defendant in the 
record in this case. 

We conclude, therefore, and hold in this 
case, that tbe record clearly shows that 
George Winter and Alex Murray were tax- 
payers at the time they were appointed as 
such by the defendant and continued to be 
so up to the time this proceeding was com- 
menced. 

[3] It Is next contended on tbe part of 
plaintiff that tbe two commissioners appoint- 
ed by the defendant are incompetent by 
reason of the fact that they are employes 
of Murray and have been engaged in con- 
troversies that have taken place between 
Murray and tbe city in wliich they have 
taken an interest adverse to tbe dty. The 
statute also requires the city to appoint com- 
missioners to act on Its behalf, and the com- 
missioners appointed by the city must be 
taxpayers ; snch commissioners may be nsers 
of water, and they niigtat also be prejudiced 
by reason of the fact that the company has 
been exacting exorbitant rates and they want 
a lower rate, and therefore they might llke^ 
wise be disqualified. In this respect it was 
argued in tbe case that one of tbe commis- 
sioners appointed by the city was the city 
engineer employed by the city, and he might 
be prejudiced against tbe corporation, and 
in fixing rates might favor the city. So the 
Legislature fixed no qualification as to wheth- 
er the person appointed commissioner should 
In any way be interested in the controversy, 
and no doubt made no such provision be- 
cause it would be one which perhaps would 
exclude every property ovraer within the 
city limits and would fbrce the parties to 



go outside the mnnlcipallty to secbre com- 
missioners to act, and for that reason they 
left the question open to be determined aft- 
er the board had fixed the rates by proper 
proceeding. 

There can be no question but that the ac- 
tion of the board in fixing rates might be 
questioned in a proper proceeding, where it 
appears that such board by fraud or through 
unfair means fixed rates which were unrea- 
sonable and exorbitant, and as a result of 
such acts a greater charge was determined 
than would have been made if the board had 
been fair and honest and not prompted to 
act by reason of bias or prejudice or feeling 
against any of the parties to the action. 

In this case tbe four conuulssloners ap- 
pointed by the respective parties se^u to be 
in perfect harmony, and there is nothing in 
their proceedings which would indicate in 
any way favoritism or partiality to either 
party. If in their joint actions they can- 
not agree, tbe statute provides that they 
must select a fifth commissioner who shall 
also be a taxpayer of such town or city, and, 
if the commissioners cannot agree upon a 
fifth commissioner, then the probate judge 
of the county must, within 10 days after the 
notice to him that they are unable to agree 
upon a fifth commissioner, select a fifth com- 
missioner qualified as provided by law. 

If Winter and Murray are unfair and will 
not agree to a reasonable rate, the probate 
Judge after notice is required to appoint a 
fifth commissioner, and there Is no showing 
in this case <but that tbe probate Judge 
would appoint a commissioner who would be 
fair and have tbe qualifications fixed by the 
statnte and do what was right In fixing the 
rates to be charged by the defendant for 
the use of water within said city. No injus- 
tice can occnr under this process, and tbe 
dty or tbe users of water can In no way be 
injured or suffer from the appointment of 
Winter and Murray. 

It appearing then that both the city and 
tbe defendant have appointed commissioners 
who are qualified under the statute, and 
that such commissioners have met and or- 
ganized for tbe purpose of fixing the rates, 
the statnte requires such board to meet and 
prbceed In accordance with law, and, if such 
commissioners are unable to agree, then the 
fifth commissioner should be selected as pro- 
vided by tbe statnte, and a majority of tbe 
commissioners thus selected must fix and de^ 
termlne the rates for the ensuing three years 
from the date of such decision and until 
new rates are established as herein provid- 
ed. It will thns be seen that, even If Win- 
ter and Murray show by their actions as 
such commtesloners that they are prejudiced 
against the city or favor the defendant In fix- 
ing such rates, their action cannot control or 
determine the rates, for the controlling pow- 
er lies in the bands of the two commissioners 
appointed by the city and the fifth commis- 
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Btoner, appointed by agreement, or by the 
probate judge, and the city cannot suffer from 
the appointment of Winter and Murray as 
commissioners. 

The motion filed to strike out certain parts 
of the affidavit is covered by the opinion up- 
on the merits and needs no. further consider- 
ation. The motion filed ix> set aside and 
quash the part of the application demanding 
a receiver becomes Immaterial, imder the 
vlewB of this court, and requires no further 
consideration. 

Under these views the defendant is not 
guilty of contempt. The facts do not justify 
the punishment of the defendant for con- 
tempt, but show that he has fully and com- 
pletely obeyed and followed the mandate of 
tills court In the appointment of commis- 
sioners, and that such commissioners were 
appointed in accordance with the provisions 
of section 2839, Bev. Codes. 

This action therefore is dismissed, and 
the defendant is awarded costs. 

SULLIVAN, J., concurs. 

A1LSHIE3, C. 3. (dissenting). It Is man- 
ifestly the real purpose of this proceeding 
to have the court determine whether the 
two commissioners appointed by the water 
company are qualified and competent to act 
It should be remembered that James A. Mur- 
ray is the Pocatello Water Company and 
that he has not had himself incorporated. 
Murry does not live in Idaho, and service 
of process cannot be had on him personally. 
When he wants to act personally In Idaho, 
he does so through an agent or attorney, 
and it Is an admitted fact in this case that 
he did not malce these appointments himself, 
but that they were made by his superintend- 
ent and manager, Winter. In other words. 
Winter, as superintendent and manager of 
the water company, appointed himself and 
another employe of the company as com- 
missioners to fix the rates to be charged by 
the water company to water users from that 
same company. If these same people are 
already charging an exorbitant and unrea- 
sonable rate to the consumers and there is 
a demand for a commission to fix reasonable 
rates, how can any one supi)ose these same 
men on a commission are going to help mat- 
ters any or give a more reasonable rate? 
The very fact that the statute authorizes the 
appointment to be made by the parties in- 
terested implies that they should not act 
themselves or appoint themselves on the com- 
mission. The term "commissioner" itself, as 
used in the law, signifies a person who is 
charged with a public or private trust to be 
executed for others than himself. State 
V. Morris Canal & B. Co., 14 N. J. Law, 411 ; 
8 Cyc. 335. Does any one suppose for a mo- 
ment that the people of the city of Pocatello 
can have rates fbirly established by a water 
commission on which body the two principal 
officers and employes of the water company 



are serving as-commisslonerB? I bare not 
the least idea that the Legislature ever 
meant or intended that any such thing should 
happen under this statute. I cannot yield 
my consent to such a construction of the 
statute. If Mr. Murray, doing business as 
the Pocatello Water Company, wants to be 
fair and square with the water users of the 
city of Pocatello in the matter of fixing wa- 
ter rates, he will appoint two fair-minded, 
disinterested men to act and co-operate with 
a like number appointed by the dty and have 
honest and fair rates established. It does 
not matter what rates may be fixed by a 
commission on which two of Ills principal 
employes are members ; It will never satisfy 
the people for this very reason. 

There is another reason why these men 
should not be allowed to serve on this com- 
mission, and that is, they are not taxpayer*. 
Tlie statute says they must be "taxpayers of 
such, town or dty." A "taxpayer" U one who 
pays taxes. We may hunt up all the legal 
definitions possible and get all the learning 
that has been displayed in defining the term, 
and we will never arrive at the point where 
we can fairly and rightfully say that a man 
is a taxpayer who has never been assessed 
and paid taxes. It is established beyond 
doubt by the affidavits of the officers of Ban- 
nock county that Winter was not assessed 
for the year 1912 in the dty of Pocatello and 
that he paid no taxes whatever to the coun- 
ty. If he owned property, or rather had the 
equitable title to property, that stood on the 
record of Bannock county in the name of 
some one else, and the person in whose name 
the property stood paid the taxes, and Win- 
ter thereafter paid the liolder of the legal 
title, he was merely paying a debt and not 
a tax. It is well established that a tax Is 
merely a lien upon the property and is not 
a debt against the individual. In order for 
him to be a taxpayer, he must pay taxes In 
the regular way, rather than pay his debt to 
an individual. A man cannot cover up his 
property by having the legal title carried on 
the records in the name of a corporation or 
another person, and thereby avoid the respon- 
sibilities and liabilities attaching under the 
law to a freeholder and taxpayer in those 
cases wherein he wishes to be relieved of 
such duties and obligations, and, on the oth- 
er hand, come in and introduce proofs ex- 
traneous to the record for the purposes of 
showing that In fact he is a freeholder and 
taxpayer when to do so will prove to his 
advantage. In other words, the law exi>ects, 
and Justice should demand, that he do busi- 
ness on the level, and that what would be 
legal and fair when the demands are coming 
his way is no greater or more favorable ttian 
when the demands are against him. So far 
as the records of Bannock county are con- 
cerned, they show that Winter was neither a 
property owner nor a taxpayer within the 
dty of Pocatello for the year 1912. It is 
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likewise shown fhat Alex Murray did not 
own the legal title to the Auditorium prop- 
erty prior to the 5th of June, 1912, and that 
prior to that time no assessment bad been 
made against him. l^he Monldah Trust Com- 
pany, which he claims was holding the rec- 
'ord title to this property while he was the 
equitable and true owner of the property, ap- 
pears to be one of James A. Murray's corpo- 
rations, organized by Murray and his em- 
ployes in the Pocatello Water Company, and 
the Auditorium property appears to have 
been held in the name of the Monldah Trust 
Company until the transfer in June, 1912, 
was made to Alex Murray. 

Now it seems to me that another Important 
tact has been lost ^Ight of in the discussion 
of this case, namely, the time or' date when 
the duty devolved on Murray to appoint these 
commissioners. The city of Pocatello ap- 
pointed its commissioners in 1911, and it was 
then the duty of Murray to make Ids appoint- 
ment He refused to do so and refused to 
obey the provisions of the statute. The city 
commenced Its action to compel him to make 
the appointment. He still declined, and the 
case was heard, and on the 30th of January, 
1912, this court Issued its writ of mandate 
requiring him to make the apix)lntment It 
was then his clear legal duty to make the ap- 
pointment He still declined and refused to 
Comply with the order of the "court until he 
could carry the matter to the Supreme Court 
of the United States, and It was not until 
after the remittitur came from the Supreme 
Court of the United States that he made any 
effott whatever or pretense at complying 
with the statute of this state. While he did 
not make the appointments until 1913, the 
appointees should be such as were qualified 
at the time the duty devolved upon him, 
namely, in the year 1911. In other words, as 
I understand the law, It is the duty of both 
the city and Murray to appoint commission- 
ers who are not only qualified at the time of 
the appointment, but who were qualified at 
the time the duty devolved upon them under 
the law to make the appointment. If any 
other rule Is to prevail, It will leave it in 
the bands of designing, skillful, and rapa- 
cious Individuals and corporations to defer 
the discharge of a duty devolving upon them 
by statute, such as this, until such time as 
they can qualify some special agent or per- 



son for the poirttion they want filled, instead 
of making the appointment or performing the 
act at the time the law devolves the duty up- 
on them. 

These appointments should have been made 
and rates established more than a year ago. 
If the contention of the city and the people 
of Pocatello be correct, then the rates are 
too high, and, when a just and reasonable 
rate is established by a commission, it will 
be lower than that now being charged by the 
water company. The question arises at once : 
If a fair commission should fix a rate lower 
than that which has been charged during the 
time Murray has been contesting this matter 
in the courts, would not the city and the 
water users be entitled to recover the over- 
charge which the company has collected dur- 
ing the time It has been holding this mat- 
ter up and preventing the establishment of 
rates? If the overcharge cannot be collected 
from- this company, then there would clearly 
be a premium placed on the company for re- 
sisting the operation of the law and the or- 
ders of the court. This overcharge may be 
found to run into the thousands of dollars 
and to far more than pay the expense of the 
litigation. If a rate fixed by this commission 
would attach and relate back to the time 
that the company should have appointed its 
commissioners if it had followed the law, 
then I fall to see how one who was not then 
qualified to act on the commission could act 
on the commission under, these circumstances 
and conditions at this late date. 

This case shows a flagrant disregard of the 
statutes of the state and the rights of the 
people of Pocatello by this water company. 
After delaying the matter for nearly a year 
and a half. Its agent finally appoints the com- 
pany's employes to serve on a commission to 
flx water rates, and the record clearly shows 
that one of these employes, the superintend- 
ent and general manager, has been in con- 
stant conflict with the water users and the 
people of Pocatello. 

There is no question whatever ia my mind 
but that the action taken by Murray, or rath- 
er by his superintendent Winter, utterly falls 
to comply with the statutes of the state and 
is a clear evasion and violation of the same. 
It ought not to be sanctioned by any court 
I therefore dissent from the views expressed 
by my Associatea 
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SPAULDINO « al. T. McNARX et aLt . 
(gapreme-Cotnt of Oveson. Huch 4k 1919.) 

1. oorstitdtiorai. law (| 81*) — pouob 

Powkih-Statx Exxbcisb. 

The power of a state, b; prciSer leKisIa- 
tloB, to protect tbe health, promote the morals. 
and pieTent the introduction of an; infected 
•rtidea of trade that would neceesarliy injure 
property or affect persons is a matter of sell- 
preservation, the exercise of which Ts not lim- 
ited by any clause of the federal Oonatitotloit; 

[Ed. Note.— For other cases, sm ConstltiitiOB- 
■I Law, Cent. Dix- 1 14S; Dec. Dig. | 81.*] 
X CcatmeacK (t 67*>— ImBBSTATB Commxrcb— 

Bboulaxion— Saui or Carbiaobs. 

The sale of carriages within the state by 
soliciting agents going through the country Is' 
not so inherently harmful aa to entitle the state 
to rcgnlate the tame in the exercise of police 
power, where the sales constitute interstate com- 
merce, though the conduct of the agents ikiay 
not be governed by the strictest rules of probity 
in business. 

[Ed. Note— For other cases, see Coamerceb 
Cent Dig. I 111; Dec. Dig. f 87.*1 

&, COMMXBCK (S 40*)— IlfTEBSTAIX COlOaBOB 

— What Constitutks. 

Plaintiff, a carriage manufactnrer in Iowa, 
sold the same through Oregott -by means of 
agents who traveled through the conntry taking 
orders for carriages, which were sent to plain- 
tiff's place of business in Iowa, where another 
agent would ascertain the financial fesponsi-' 
biUty of the proposed bayer, and, if fotmd'to 
be good, plaintiff would ship tlM vebiple to 
Oregon, when it would be delivered by another 
agent, thereby transferring title to the buyer. 
Held that, under such systeoi, the carriages- 
were in fact sold in lewa, and the sales conirti- 
tDted interstate commerce. 

IBJd. Note.— For other cases, see Commerce, 
Cent Dig. (S 29, 80 ; Dec. Dig. { 40.*] 
4. IwjUNcnoH (|, 86*)— Void STAinTS-^K- 

VORCBItENT. 

Injunction will lie to prevent officers from 
enforcing a void statute, the enforcement of 
which will affect a party's property rights, 

[Ed. Note.— For other cases, see Injunction. 
Cent Dig. fS 155, 156; Dec Dig. | 85.*] 

6. CoMVEKCE (I 68*)— Intehstath Covuerck 
—State Statute*— LicEnste—'TEDDLEBs." 
L. O. L. t 4961, defining "peddlers^ to in- 
clude every person who, for himself or as agent 
of another, goes from fplaoe to place or from 
bouse to bouse selling, or offering to sell, for 
l^ture delivery, by dnmple or catalogue, at re- 
tail to individual pnrcbasera who are not deal- 
era in the article sold, an; goods or wares or 
merchandise, and section 49C3, imposing a li- 
cense tax thereon, in so far as it purported to 
include agents for nonresidents selling goods In 
interstate commerce, amounted to a ta;c on such 
commerce, and was therefore void. 

(EU. Note.— For other cases, see Commerce, 
Cent Dig. ({ 107-109 ; Dec. Dig. t 68.* 

For other definitions, see 'Words and Phrases, 
ToL 6, pp. 6200-0267 ; vol. 8, p. 7760.] 

Appeal from Clrcolt Court, Marion Cbunty; 
Wllllatn Gnlloway, Judge. 

Suit by n. W. SiMOldlng and others against 
John H. MeXary and others. ' Fr6m a judg- 
ment of dismissal, plaintiffs appeal. Revers- 
ed and rendeifled. 

This is a suit by IL W. Spanlding, F. E. 
SpaulUlog, and B. B. Speuldlng, partners, 
as the Spasiding Manufacturing Company, 



agalost Jpho, ;EI. McNary, as district attooaey 
ot tlie third jucUciil district of Oregc^n. and 
certain of his deputies, and B. F. Mulkoy as 
district attorney of the first prosecuting at' 
tomey district ,of this state, .to enjoin tbe 
maintenance of criminal proceedings against 
the plaintiffs,' agents for alleged violatloos 
of a statute. The complaint, stripped of a 
vast amount of wholly immaterial mattet]^ 
charges in substance that at all times stated. 
tberatn the plaintiffs were and are citizens 
and residents of Iowa, and engaged at Grin- 
nell in that state In. manufacturing yeblcles 
which are sold by their agents in various 
sections of the ITqIod, including the several 
counties of Oregon, In which latter places 
the privilege of condtfcUng such business baa 
become and is a valuable property light, the, 
axerclse of which results In lucrative profits ; 
that in negotiating such sales one of plain- 
tiffs' agents, driving a pair of horses bitched 
to a wagon, canvasses a I>art of. this state, 
and if he finds a purchaser, a written order 
is. taken for a specified style of carriage, to 
he furnished In 30 days, or as soon as trans- 
portation will permit, and thereupon an- 
other agei^t at Grlnnell, Iowa, ships into 
Oregon the required vehicle, upon the de- 
llTery; of whl<^ by another of plaintiffs' 
agent^ the sale Is completed; tl^at In trans- 
acting, such business In the manner indicated 
the plaintiffs' agents have been and are 
threatened by the defendants, with the prose- 
cutioA oif criminal actions for alleged viola- 
tions of sections 4961-^067, L. 0. L., which 
enactment is void as to plaintiffs, In th t It 
violates certain clauses of the federal Con- 
stitution and of the organic act of Oregon; 
that such proceedings will ret^nlt In Irrepara- 
ble loss and damage to t^e plaintiffs In the 
distribution of their traffic in Oregon, for 
the redress of which injuries they have nd 
plain, adequate, or spieedy remedy at law. 
A demurrer to the complaint was sustained 
on the ground that it 'did not state facts SUI^- 
flcient to warrant equitable iDterven'tlon, andj 
^e plaintiffs declining further to plead, the 
suit was dismissed, and they appeal. 

A. O. Ljyon, of Grlnnell, Iowa, and Ralph 
B. Dunlway, of Portland, for appellants. W. 
a Wiuslow, «( Salem (John H. MpNary, of 
Salem, R. I* Conner, of McMlnnvllle, 3. B. 
Sibley, of Dallas, and B. F. MuLkey, of Med< 
ford, on the brief), for respondents. 

MOqOE, J. (after stating the facts as 
above). It Is maintained inter alia that, 
siqce it is admitted that the plaintiffs were 
and are citizens and residents of another 
state and eugaged therein In business, and 
as .a branch thereof consists in selling by 
agents their manufactured products in Or- 
egon, the license .fee prescribed by tt^e stat- 
ute referred to Is a tax, undertaken to be 
Imposed in contravention of the third clause 
of section 8 of article 1 of the Coustltutioa 
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of the iTnited States, to regulate commerce 
among the several states, and the enactment 
under consideration la therefore void as to 
plalntlffls and Invades their property right, 
and, such being the case, an error was com- 
mitted In sustaining the demurrer, and in not 
granting the equitable relief sought 
'Tlie statute In question, as far as deemed 
Involved herein, defines the word "peddler" 
according to the ordinary meaning of the 
term, except that an agent of another Is In- 
cluded within the class. 15 Am. & Eng. Ency. 
Iaw (2d Ed.) 291. The enactment further 
declares: 

"Every ijcrson who, for himself or as agent 
of another, goes from place to place or from 
house to house, selling or offering to sell for 
fntnre delivery, by sample or catalog, at re- 
tail, to Individual purchasers who are not' 
dealers In the articles sold, any goods,' or' 
wares or merchandise." L. O. L. { 4961. 

"Any peddler who shall, without having 
first obtained a license so to do In the man- 
ner In this act provided, peddle any goods or 
wares or merchandise In any county of this 
state, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall be 
punished," etc. Id. i 4962. 

"Every peddler, whether principal o* agent, 
shall before commencing business In any 
county of the state, make application In writ- 
ing under oath, to the county treasurer for 
the county in' which he proposes to make 
sales for a county license. •" • 'He shall 
also at the same time make a special deposit 
of money with the county treasurer afore- 
said, equal to the amount of license fee which 
he shall pay to the county treasurer, which 
license fee shall be as follows: (1) Peddler 
on foot, $25. (2) Peddler with one horse and 
a wagon, $100. (3) Peddler with two horses 
and wagon $150. (4) Peddler with any other 
conveyance, $300." Id. { 4963. 

The second definition of the word "ped- 
dler" as hereinbefore quoted Is criticised by 
t>lalntlfrs' counsel as not applicable to a 
commercial traveler who, like the agents of 
their clients, go from place to place exhibit- 
ing samples or cuts of manufactured goods, 
wares, or merchandise, for which orders are 
taken. We do not think it necessary to en- 
ter into a discussion of the question, since 
we l>elieve the business conducted by plaln- 
tlfTs' agents comes within the designation ot 
Interstate commerce. It has been intimated 
by some courts of last resort that a "peddler" 
Is a person who. In going from house to house 
with goods for sale, resorts to disreputable 
piethods In seeking admission to homes In or- 
der to defraud customers, and for other ne- 
farious purposes, and that, such being the 
case, it Is proper for a state in the exercise 
of Its i)ollce power to place snch restrictions 
upon that business, though It may be Inter- 
state commerce, as will protect the public 
from Imposition. 

[1, 2J The power of a state by proper legis- 



latlon to protect flie healtli, to promote tba 
morals, anfl to prevent th6 Introduction of 
any Infected articles of trade that would nec> 
essarlly Injure pnoperty or affect persons Is 
a matter of self-preservation, and such rights 
are not Intended to be Invaded under any 
clause of the federal Constitution, for an la- 
Jury to the welfare of the state Is a detrt* 
ment to the nation. If one or more persons 
engaged In any particular branch of business 
has recourse to dishonorable methods In or- 
der to make a sale of his goods, and for 
that reason all business of that class must be 
suspended under an exercise of the i>oIIce 
power of a state, the result would necessarily 
be the Interruption of all legitimate traffic; 
for It Is safe to predict that In every branch 
of lawful commerce It win be found Uiat 
some dishonest persons are engaged. It must 
be conceded that the sale of some kinds of 
goods and the transaction of some classes of 
liuslness are In themselves, regardless of the 
i:ersons connected therewith, so Inherently 
harmful as to violate every sense of propriety 
and modesty, and In such cases the state 
rightfully may and necessarily ought Im- 
mediately to put a stop to the flagitious traf- 
fic. Within the category thus condemned 
the sale of carriages cannot be Included, and 
though there may be found one or more 
agents soliciting sales of buggies whose lives 
and conduct are not governed by the strictest 
rules of iiroblty, the business in which they 
are engaged Is not essentially unlawful, and 
tHerefore not subject to an exercise of tlie 
police power. 

[3] So far as disclosed b^ the complaint 
herein, tlie material averments of which are 
admitted by the demurrer. It appears that 
when a ■written order for ttie purchase of a 
carriage is secured, the requisition. is sent 
to Grlnnell, Iowa, where, if the plaintifTs 
agent who has charge of this branch of the 
business finds the proposed buyer Is finan- 
cially responsible, be ships Into Oregon the 
desired vehicle, which 'Is delivered by anoth» 
agent, thereby transferring the proi)erty and 
the title to the purchaser. By this manner 
of conducting the plaintiffs' business the 
goods, wares, and merchandise are in fact 
sold in Grlnnell, Iowa, and do not, when 
shipped Into this state for delivery become 
a part of the general mass of property la 
Oregon, so as to exempt such Tildes from 
tile provision of the federal Constitution, to 
which reference has been made. 

[4] The rule is well estabUshed that If the 
threatened enforcement by prosecuting offi- 
cers of a void statute will affect the property 
rights of a party, Injunction will lie to pre- 
vent the menace from being carried Into ef- 
fect; and that the conduct of such officers. 
In the case indicated, are their personal acts 
in which the state is not involved. Dunn 
V. University of Oregon, 9 Or. 857; Salem 
Mills Co. T. Lord, 42 Or. 82, 69 Paa 1083. TO 
Pac. 832; Sandys t. WUlUms, 46 Or. S2T. 
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80 Pac 642; HaU r. Dunn, 82 Or. 475, 97 
Pac. 811, 25 L. R. A. (N. S.) 193; PorUand 
Fish Co. T. Benson, 56 Or. 147, 108 Pac. 122 ; 
Kellaher t. City of Portland, 57 Or. 575, 
110 Pac. 492, 112 Pac. 1076; Spauldlng v. 
Evenson (C. a) 149 Fed. 913; Id., 100 Fed. 
517, 82 G C. A. 263, 9 L. R. A. (N. S.) 904. 

[8] The remaining inquiry is whether or 
not the exacting of a license fee, as a con- 
dition precedent to the right to solicit orders 
that were to be filled by shipping goods from 
another state into this, amounts to a tax up- 
on interstate commerce, and for that reason 
is void as to the plaintiffs. 

In the case of Robbins v. Shelby Taxing 
Pistrlct, 120 U. S. 480, 7 Sup. Ct. 592, 30 L. 
Ed. 684, Sabine Robbins, a citizen and resi- 
dent of Ohio, was engaged in the taxing dis- 
trict of Shelby county, Tenn., in soliciting 
trade by the nse of samples for the Arm of 
Rose, Robbins & Co., doing business in, and 
all the members thereof being citizens and 
residents of, Cincinnati, Ohio. A statute of 
Tennessee required that all persons not hav- 
ing a regular licensed bouw in the taxing 
district, who offered for sale or sold goods, 
wares, or merchandise therein by sample, 
should be required to pay $10 per week or 
$25 per month, and no license should be is- 
sued for a longer period than three months. 
While soliciting trade for such firm and ex- 
lilblting samples for the purpose of effecting 
sales, and without having paid the license, 
Robbins was arrested, tried, convicted, and 
fined, and the Judgment was affirmed by the 
Supreme Court of the state of Tennessee, 
which held that the statute relating to such 
license was constitutional and valid. A writ 
of error was thereupon taken to the Supreme 
Court of the United States which, in revers- 
ing the Judgment, held that interstate com- 
merce could not be taxed at all by a state, 
even though the same amount of tax should 
be laid on domestic commerce, or that which 
is carried on solely witliln the state. In 
that case, however, Mr. Chief Justice Waite, 
Mr. Justice Field, and Mr. Justice Gray dis- 
sented. 

In Le Loup V. Port of Mobile, 127 U. S. 
ftW, 8 Sup. Ct. 1383, 32 L. Ed. 311, It was 
unanimously determined that, where a tele- 
graph company which was doing business 
of transmitting messages between different 
states, and had accepted and was acting un- 
der the telegraph law passed by Congress 
July 24, 18C6, no state within which the com- 
pany saw fit to establish an office could en- 
force upon it a license tax, or reqnlre it to 
take out a license for the transaction of 
such business. 

In Asher v. Texas, 128 U. a 129, 9 Sup. 
Ct. 1, 32 L. Ed. 368, it was ruled that a state 
law, exacting a license tax to enable a per- 
son within the state to solicit orders and 
make sales there for a person residing within 
another state, was repugnant to the clause 



of the Constitution of the United States giv; 
ing Congress power to regulate commerce 
among the several states, and that such 
statute was void. 

The rule thus announced has been follow- 
ed by an unbroken line of decisions by the 
United States Supreme Court, and by most 
of the state courts of last resort, as well as 
by the federal courts. In re Kinyon, 9 Ida- 
ho, 642, 75 Pac. 268, 2 Ann. Cas. 699. See, 
however, the very interesting notes to the 
case of People v. Wemple, 27 Am. St Rep. 
542. 

In State v. Bayer, 34 Utah, 257, 97 Pac. 
129, 19 L. R. A. (N. S.) 297, several agents 
of the plaintiffs herein were convicted of 
violating the provisions of a statute of Utah 
similar to our law with respect to licensing 
solicitors, and in reversing the Judgment it 
was held that the enactment contravened the 
commerce clause of the federal Constitution. 

So, too. In Smith v. Farr, 46 Colo. 364, 104 
Pac. 401, in passing upon the validity of a 
similar statute of Colorado, it was ruled that 
Congress possessed the sole power to regu- 
late commerce between the several states, 
and hfluce Interstate commerce should not 
be taxed by a state. 

We consider, therefore, that the statute 
under consideration in as far as it relates 
to the plaintiffs. Is an attempt to exact a tax 
on Interstate commerce, and for that reason 
the enactment is void as to them. 

As the facts Involved appear to have been 
admitted, the decree should be reversed and 
one entered here granting the relief prayed 
for in the complaint, and it Is so ordered. 



PORTER V. O'DONOVAN et al. 
(Supreme Court of Oregon. Feb. 25, 1913.) 

1. Deeds (§ 211*)— Fraud— Evidence. 

Evidence held to justify a finding that a 
deed was procured by fraud. 

[Ed. Note.— For other cases, see Deeds, Cent. 
Dig. $§ 0:j7-647; Dec. Dig. ^ 211.*] 

2. Principal and Agent (§ 158*)— Fhatjd— 
Effect. 

Where a grantee obtained the benefit of a 
deed procured by his agent's fraud practiced 
on the grantor, he wag chargeable with the 
fraud whether he knew or participated in it 
or nut, and the deed must be set aside as 
against him. 

[Ed. Note.— For other cases, see Principal 
and Agent, Cent. Dig. §§ 58a-508; Dec. Dig. 
S 15.S.*J 

3. Fraud (§ 58*) — Evidence — Cibcumstan- 
TiAL Evidence. 

Fraud need not bo shown by direct evi- 
dence, but nmy be established by circumstan- 
tial evidence and by inferences like any oth- 
er fact. 

[Ed. Note.— For other cases, see Fraud. Cent 
Dig. §§ 55-59; Dec. Dig. § 58.*] 

4. Deeds (§ 70*)—Valii)ity—Fracd— Effect. 

AVhere a grantee obtaining a convevanee 
through his fraud practiced on the grantor was 
induced by the fraud of a third person, who 
knew of the grantor's rights, to convey the 
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property to another chargeable with knowledge 
of the facts, the latter conveyance was tainted 
with fraud as against the original grantor, who 
could recover the premises so far as the same 
had not been passed to an innocent purchaser. 
fEd. Note. — For other cases, see Deeds, Cent 
Dig. Si 105-182 ; l>ec. Dig. « 70.*] 

5. Cancellation of Instkuments (§ 65*) — 
Jurisdiction of Scbject-Matter — Burr 
TO Set Aside Deed. 

The court, in a suit to set aside convey- 
ances of described real estate situated In the 
state on the ground of fraud, has no jurisdic- 
tion to order a party to the suit to convey to 
another party real estate in a sister state not 
in issue. 

. [Ed. Note. — For other cases, see Cancellation 
of Instrumenta, Cent. Dig. §§ 130, 168; Dec. 
Dig. I 55.*] 

6. Cancellation of Inbteuments (f 55*)— 
Cancellation of Deed— Relief. 

Where a conveyance was set aside on the 
ground of fraud practiced on the grantor ex- 
cept as to a tract conveyed by the fraudulent 
grantee to an innocent purchaser, the court 
must compel the grantee to account lor the 
value of the tract sold and compel the grantor 
to account for the partial payments made by 
the grantee. 

[Ed. Note. — For other cases, see Cancellation 
of Instruments, Cent Dig. |f 130, 168; Dec. 
Dig. S 55.*] 

Appeal from Circuit Court, Multuomah 
County; Henry E. McGinn, Judge. 

Suit by Ia. L. Porter against C. O'Donovan 
and others, in which defendant named filed 
a cross-complaint against the codefeudants. 
From a decree for plaintiff on bis complaint 
imd for defendant named on his cross-com- 
plaint, the codefeudants appeal. Modified 
and affirmed. 

O'Donovan was the owner of tlie eoutti- 
west quarter, ttie west half of the southeast 
(luarter, the southwest quarter of the north- 
cast quarter, and the south half of the south- 
east quarter of the northea.st quarter of sec- 
tion 10, in township 39 south, range 19 east 
of the Willamette meridian, containing 300 
acres of land, situate in Lake county. Or.; 
lot 10, in block 2, Colllnge addition to Port- 
land; and the northeast quarter of the 
southwest quarter of the D. L. C. of John 
Stephenson, claim No. 59, in township 3 
south, range 4 east of the Willamette merid- 
ian, in Clackamas county, Or., containing 20 
acres. The plaintiff. Porter, was the owner 
of tracts 3, 4 and 15 in the town of Plne- 
hurst in the county of Clackamas, and lots 
5, 6, 7, and 8 in block 6, Peck's addition 
to East Portland. On the 2d day of October, 
1900, the defendant O'Donovan conveyed to 
plaintiff the above-described 300 acres of 
land in Lake county, In exchange for plain- 
tiff's ti'acts and lots above described ; and, 
as an inducement to plaintiff to make such 
exchange, O'Donovan repre.-ented to plaiutiff 
that said 300 acres was arid, but that it was 
susceptible of being irrigated at a cost of 
?25 ])er acre, from a certain ditch then lieing 
con.structed by the Oregon Valley I^and Oora- 
1 any, which representations, jilaintlff alleges, 
were false, and fraudulently made; that 



after said exchange plaintiff obtained Infor- 
mation that but 12 acres of said 300 were 
under said ditch, and demanded of O'Dono- 
van tliat he rescind the trade and reconvey 
to plaintiff the lands so conveyed to him by 
plaintiff, on the ground of the fraudulent 
representations made to him by O'Donovan. 
About the time plaintiff was so demanding 
of O'Donovan such a reconveyance, namely, 
on about March 21, 1910, with the exception 
of lots 5 and 6, of said block 6, which he 
had previously conveyed away, O'Donovan 
conveyed to one M. McCarthy all of said 
property received by him from plaintiff, 
without consideration, the deed lor which 
was not delivered, but was placed on record 
by O'Donovan. He thereafter attempted to 
procure a reconveyance of said lands to him- 
self by a fictitious M. McCarthy, and on 
March 31, 1910, with the above-mentioned 
exception, conveyed the property so received 
by him from plaintiff, together with the 20 
acres in Clackamas county, and lot 10 of 
block 2, Colllnge addition, previously owned 
by him, to Katherine M. Dwyer. 

On April 2, 1910, plaintiff commenced this 
suit against all the defendants, alleging that 
all of said conveyances were fraudulent and 
void, and asking that defendants be required 
to reconvey to him said property so conveyed 
by him to O'Donovan, or to pay the value of 
the portions thereof conveyed by them to 
innocent purchasers. Defendant Katherine 
M. Dwyer separately answered to the com- 
plaint, denying any information or knowl- 
edge sufficient to form a belief as to its 
truth, and therefore denied the same, and 
alleged afflmiatively that she purchased the 
property from O'Donovan in good faith, with- 
out any knowledge of any fraud of O'Dono- 
van, for full value, namely, $5,000. Defend- 
ant E. P. McCarthy, who la not related to 
the M. McCarthy above named, by answer 
denies tlie allegations of the complaint De- 
fendant O'Donovan files bis answer to the 
complaint and a cross-complaint against his 
codefeudants, charging that his codefendants 
conspired to cheat and defraud him out of 
all his property, and alleges at length their 
efforts to frighten him by reporting to him 
that the plaintiff was seeking to prosecute 
him for false representations made by him to 
plaintiff, aud In procuring the pretended 
deed from M. McCarthy, and to attach all 
Ills property; that, acting under the fear of 
arrest and attachment of his property, and 
at the dictation of his codereudauts, and 
to save his property to himself, he conveyed 
it to ICathcrine M. Dwyer, for the considera- 
tion of .$5,000. of which sum only $350 was 
paid; that Katherine M. Dwjer gave him 
two notes, one for $1,600 and the other for 
.?1.7r>0, when In fact he thought he was get- 
ting notes for $4..')00, aud $500 In cash; that 
thereupon a ticket was puroha.«ed for him by 
McCarthy, and he was place<l on the South- 
ern Pacific train for San Francisco, at 12 
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o'clock at idght, and lustnicted to use an 
assumed name, John J. Collins, and to go 
to T. Caranangti, a friend and former part- 
ner of E. P. McCarthy, where be stayed for 
some time; that In attempting to collect 
the $1,500 note, through CAvanaugh, he re- 
ceived only $1,000. The other note has not 
been paid. During his stay In San Fran-. 
Cisco, McCarthy wrote him many letters con- 
taining "scare news" of the sheriff being 
after him. Katherine M. Dwyer, by her 
answer to the cross-complalut, denies its al- 
legations. McCarthy and A. J. Dwyer sep- 
arately answer the cros»complalnt by gen- 
eral denials. The circuit court heard the 
evidence, and made findings austalntng plain- 
tilTs contention against O'Donovan, and in 
fiivor of O'Donovan against his codefend- 
ants, and on August 4, 1911, rendered a de- 
cree canceling the doeds of O'Donovan to 
Katherine M. Dwyer, except as to lot 10, of 
block 2, CoUInge addition to Portland, which 
Katherine M. Dwyer had conveyed to an in- 
nocent purchaser, and gave judgment in fa- 
vor of O'Donovan against his codefendants 
for the sum of 1876, the price received by 
them therefor. A. J. and Katherine M. Dwy- 
er appealed from said decree. Defendant 
McCarthy also appealed. Katherine M. Dwy- 
er is the wife of A. J. IHvyer and sister 
of HI P. M<jCarthy, and until about the last 
of February, 1910, E. P, McCarthy and A. 
J. Dwyer were partners under the firm name 
of the McCarthy Company, and they were 
still occupying the same office rooms. 

J. W. Westbrook, of Portland (John F. Lo- 
gan. I. N. Smith, and Westbrook & West- 
brook, all of Portland, on the brief), for ap- 
pellants Dwyer. <'hristopherson ft Mat- 
thews, of Portland, for api)ellaut McCarthy. 
C. W. Fulton, of PortJund, for respondent 
Porter. J. F. Sedgwick, of Portland, for re- 
spondent O'Donovan.. 

EAKIN, 3. (after ntattng the facts as 
above). [1] It appears that O'Donovan is a 
man of weak mind and easily influenced ; 
that be has been in this country only five or 
six years, and iS'a lonK«liore«man by occu- 
pation. He was in fear of some legal pro- 
ceedings being bronght af;nlnst him by the 
plaintiff. Porter, and confided to one German 
and to defendant E. P. McCarthy the story 
of his troubles with i'orter, his fear of litiga- 
tion, and the condition of the title to his 
proi)erty, which he had conveyed to M. Mc- 
Carthy. They immediately began to work 
on his fears and to take advantage of his 
confidence, and induced him to have a deed 
made by a person whose name they pretend- 
ed was M. McCarthy, conveying to him the 
property standing on the record in the name 
of M. McCarthy. They represented to him 
that Porter wonid sue him, attach his prop- 
erty, and prosecute him criminally on ac- 
count of the warranty In bis deed to Porter, 
and because of the forged deed in the nqme 



o£:Mi McCarthy J tliat c warrant of arrest 
had already been issued for. him; and tbat- 
the sharift was looking for liim to arrest him. 
On account of his fear of these proceed- 
ings, they induced him to put the property 
out of his name and leave the state. By rea- 
son of said Influence be did execute deeds 
for the Porter property as well as for his 
other property to Katherine M. Dwyer, for 
the alleged conslderallott of $5,000, and be- 
fore the delivery of the deeds or the pay- 
ment of the price McCarthy sent Qreen and 
Moreland, who seemed to be acMug on be- 
half of McCarthy, and O'Donovan to look at 
the property. When O'Donovan was return- 
ing to the dty, McCarthy met him at tb» 
Golf Links, and told him that the sheriff 
was after him, and to. wait there untB the 
crowd had gone away, 'nien they went to 
Fulton and remained nntU dark, after which 
they went to the LenOx Hotel, and stayed in 
a room until 10 o'clock, when McCarthy went 
to the depot and secured a ticket for San 
Francisco in the name of John J. Collins, 
and told O'Donovan that he should go by 
that nama At midnight McCarthy put him 
on the train and directed him to go to T. 
Caranangh, in San Francisco, a friend andl 
former partner of McCarthy, and delivered 
to him $850 and the two notes hereinbefore 
mentioned. These circnmstanoes are set 
forth in the cross-complaint at great length, 
and the evidence upon these matters is very 
voluminous. When O'Donovan attempted to 
collect the |1,500 note, he paid $100 to Cav- 
anaugh to go to Portland to see about his af- 
fairs, and to collect the note, which Cava- 
nau^ Induced O'Donovan to indorse to him 
to avoid attachment by Porter. When CaT-. 
anangh returned from Portland, he told 
O'Donovan that the sheriff was In .McCar- 
thy's office twice while he was there. Cava- 
nangh collected the $1,500 note, paid $100 to 
his attorney, and, retaining $400 himself, 
turned over to O'Donovan $1,000. In Sep- 
tember, 1910, McTarthy went to San B>an- 
cisco to .see 0'I>onovan, and he and Cava- 
naugh told O'Donovan that, if he did not 
give up the $1,750 note, they would throw 
up the case and tell the sheriff about him; 
and thereby corai)elled him to surrender up 
the note, which they still retain. 

It needH no argument to show, that the 
whole transaction is a rank fraud. Cava- 
naugb eviduutly was aiding McCarthy to 
keep O'Donovan in fear and prevent Mm 
from returning to Oregon and to get his 
property away from him. However, the de- 
fense of Katherine M. Dwyer is that she is 
an innocent purchaser for value, without any 
knowledge of or participation in the fraud 
of McCarthy. She took no part in mak- 
ing the purchase of tho property and did 
not see or talk with O'Donovan until the 
ttme she signed the notes; and A. J. Dwy. 
er says that he bought the property with 
hia wife's money. At the time of the pur- 
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cbase tbere aeennr to ha\re been little or no 
talk of the terms of the sale. They had 
been arranged beforehand. A. J. Dwyer 
was the agent of his wife, ECatherine, in the 
part he took In the purchase, and McCarthy 
was the person who made the terms of the 
sale and consummated it Dwyer testifies 
that he and O'Donovan had but little talk ; 
that O'Donovan came to his desk and offered 
him the property for $5,000. It does not 
appear that O'Donovan ever told him what 
property it was, or where, but McCarthy In- 
formed A. jr. Dwyer on the evening of March 
30th that the O'Donovan property would be 
a good purchase. Dwyer had McCarthy get 
an option on the proi)erty, by the terms of 
whlcb O'Donovan agreed to sell and convey 
the property to "The McCarthy Company," if 
taken before April 2, 1910, for $5,000 cash 
net to him. The next day Dwyer and his 
wife met McCarthy and O'Donovan at Dwy- 
er's office, at which time there seems to have 
been no talk as to the terms of the sale, but 
Mrs. Dwyer signed the two notes, the pay- 
ment of which was unsecured. A. J. Dwyer 
produced $500 In money, and the money and 
notes were delivered to McCarthy, who was 
directed to complete the transaction, and Mc- 
Carthy went off. with O'Donovan to make out 
the deeds. Dwyer admits that It was rather 
a strange transaction. He denied having 
any talk with O'Donovan about the property, 
bnt, when asked if he was acquainted with 
the value of the property, he said that in a 
general way he was ; that from general in- 
quiries made at the time, eta, he thought the 
property a good purchase at that price. He 
also admits that the only thing he knew 
about the Shamrock Investment Company 
was that a corporation was to be formed by 
McCarthy, and that O'Donovan was going to 
put his property into the company. Dwyer 
testifies that he left the completion of the 
transaction to McCarthy. The fact of the 
former business relations between A. J. 
Dwyer and McCarthy, and Mrs. Dwyer being 
McCarthy's sister, the fact that A. J. Dwyer 
and McCarthy occupied the same office to- 
gether, and that McCarthy still used the 
firm name of the McCarthy Company, togeth- 
er with the other circumstances, tended to 
show that A. J. Dwyer was in touch with 
the whole transaction, and to corroborate 
O'Donovan In his testimony to that effect 
When McCarthy found out that Porter had 
located O'Donovan, he became sufficiently In- 
terested to take a trip to California to see 
O'Donovan In order to guard the Interests of 
the Dwyers, and he was again acting for the 
Dwyers when he brought back the $1,750 
note. Dwyer says McCarthy took It upon 
himself to get the note back, with the prom- 
ise from O'Donovan that O'Donovan would 
reimburse Dwyer for anything that he would 
be out in this suit The proof tends strongly 
to bring home to A. J. Dwyer knowledge of 
the facts that were In the knowledge of Mc- 



Carthy, as McCarthy was the actn»I agent 
of A. J. Dwyer and bis wife in the purchase, 
and bis acts in connection therewith- were 
their acts. The evidence shows that O'Don- 
ovan did not sell the property to Katiierlne 
M. Dwyer for $3,750. He did not agree to 
take notes, but was to have $5,000 in cash, 
and he did not consent to the sale ; that was 
forced upon him, and their minds did not 
meet on the attempted purchase. Even tbe 
$500 which Dwyer admits was to be paid 
to O'Donovan was not so paid, and dellv^y 
of It to Dwyer's agent, McCarthy, was not 
payment to O'Donovan. 

[2] Tlie option was obtained only by frand 
and by keeping O'Donovan In fear. This 
was done by Dwyer's agent, and Dwyer Is 
chargeable with It, whether or not he knew 
of or participated In it Dwyer cannot be 
allowed to benefit by so rank a transaction, 
known to and accomplished by his agent 

[3] Contention la made in the brief of de- 
fendant that there can be no presumption of 
fraud, but it Is said In Williamson v. North 
Pac. Lum. Co., 42 Or. 160, 70 Pac. 390: 
"Fraud is a question of fact, but need not be 
shown by positive evidence, as this can sel- 
dom be done. It Is generally proved by cir- 
cumstantial evidence, and may be establish- 
ed by inference like any other disputed 
fact" In the case of Phlpps ▼. Willis, 53 
Or. 195, 96 Pac. 868 (18 Ann. Cas. 119), it Is 
said: "Nor Is direct and positive proof es- 
sential to the establishment of fraud. It Is 
always permissible to prove it by any circum- 
stances from which it may follow as a le^t- 
imate inference; this class of evidence in 
many Instances being the only proof avail- 
able." See, also, Kabat ▼. Moore, 48 Or. 198, 
85 Pac. 509. 

[4] All that was done by McCarthy was 
with knowledge of plaintiff's rights. O'Don- 
ovan's relations with the plaintiff were tbe 
foundation of McCarthy's power over O'Don- 
ovan, and his knowledge thereof affects the 
purchase by Dwyer and his wife, and taints 
It with the fraud as to plaintiff also. 

[S] So much of the decree of the drcult 
court as required O'Donovan to convey to 
Katherlne M. Dwyer the flats in California, 
and which relates to matters that were not 
in Issue, was beyond the Jurisdiction of that 
court, and tbe decree will be modified in re- 
lation thereto. The Identity of the flats 
is not disclosed, nor \a It shown what amount 
of money was Invested In them, nor whether 
they are subject to deferred payments or to 
forfeiture for nonpayment 

[8] The conveyances by O'Donovan to Kath- 
erineM. Dwyer should be set aside, exceptas 
to lot 10, block 2, Colllnge addition to Port- 
land, because they were obtained through 
fraud and fear ; bnt, as Katherlne M. Dwyer 
has sold said lot 10 of block 2 to an innocent 
purchaser, the title thereto will not- be dis- 
turbed. The defendants, tbe Dwyers, will be 
required to reconvey to O'Donovan tracts 3, 
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4, and 15 In the ttmn of Pinebnnt, ClBcka- 
mas county, Or., lots 7 and 8, In block 6, 
Peck's addition to East Portland, and the 
northeast qnartear ol the southwest quarter 
of the D. Ij. C. of John Stephenson, in town- 
ship 3 south, range 4 east of the Willamette 
meridian; that the defendants A, J. Dwyer, 
Katberlne M. Dwyer, and E. P. McCarthy 
account to O'Donovan for the $8T5 received 
by th«n for said lot 10, block 2 ; that O'Don- 
ovan repay to Katherine M. Dwyer the ^50 
receired by falm from McCarthy on account 
of Katherine M. Dwyer, and the |1,000 re- 
ceived by him on the $1,600 note, less the 
said $875, namely, $475, with interest there- 
on from October 1, 1910, and until the same 
be r^Mtld it aliaU be decreed to be a lien 
on the northeast quarter of the southwest 
quarter of the D. L. 0. of John Stephenson, 
in Clackamas coaaty. 

The decree of the circuit court as to the 
rights of plaintiff and O'Donovan between 
themselves, having been made upon stipula' 
tioB, is affirmed. 



DANIELS et aL ▼. MORBIS et aL 
(Supreme Court of Oregon. March 4, 1913.) 

1. SAI.E8 (J 417*) — Actions fob Bbback — 

Sufficiency of Bvidencb. 

In an action for breach of a contract to 
grow and sell to plaintiff 20,000 pounds of 
prime hops, evidence held to show that 20,000 
pounds of defendant's crop of bops were prime. 

[Ed. Note. — For other cases, see Sales, Cent. 
Dig. { 1173; Dec. Dig. % 417.*] 

Z Sales <{ 177*)— Bbeach— Refi7SAI. to Ao- 

OEPT. 

Under a contract to grow and sell 20,000 
pounds of prime hops, which provided that the 
purchaser should have preference both as to 
quantity and quality over all other contracts 
made as to such growth of hops by the seller 
with any other purchaser, where 20,000 pounds 
of the seller's crop were prime, and the pur- 
chaser on an inspection of a part thereof dct'lin- 
ed them without objecting to any particular 
bales and without giving the seller an oppor- 
tunity to supply others in place thereof, the 
contract was broken by the purchaser. 

[Ed. Note. — For other cases, see Sales, Cent. 
Dig. Si 445-^50 ; Dec. Dig. § 177.*] 

8. Saubs (S 71*) — Contbact— Constbuctiok. 
Vnder a contract for the sale of hops, each 
bale to contain "from 180 to 210 pounds of 
hops (5 pounds tare per bale to be allowed)," 
bales weixhing with the bale cloth 215 pounds 
were within the contract 

[Ed. Note. — For other cases, see Sales, Cent 
Dig. §f 189-196; Dec. Dig. } 71.*] 

4. Sales (% 176*)— Bbeach— Rkfxjsai, to Ao» 

CKPT. 

A recovery by the seller under a contract 
for the sale of hops in bales to contain from 
180 to 210 pounds was not defeated by an ex- 
cess of weight in a few bales, where the refusal 
to accept was not placed on that ground. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. H 436-444; Dec. Dig. i 176.*] 

6. Sales (8 418*) — Bbeach — Measube of 
Damages. 

Under a contract to grow and sell hops pro- 
Tiding that the purchaser should make certain 



advances to the seller, and that If the purchaser 
should fail to accept and pay for the hops the 
seller should be entitled to receive as liquidated 
damages the difference between the contract 
price and the market value on a specified date, 
the purchaser by a refusal to accept did not 
forfeit the advances, and the seller was only 
entitled to offset his liquidated damages ascer 
tained as provided in the contract against such 
advances. 

[Ed. Note. — For other cases, see Sales, Cent 
Dig. S§ 1174-1201 ; Dec. Dig. % 418.*] 

A]n>eal from Circuit Court, Yamhill Coun- 
ty ; Percy B. Kelly, Judge. 

Action by C. F. Daniels and another, part- 
ners as Daniels & Bishop, against M. L. Mor- 
ris and another. Judgment for plaintiffs, 
and defendants appeal, Modified. 

W. T. Slater and M. E. Pogue, both of 
Salem, for appellants. McCain & Vinton, o< 
McMinnviUe, for respondents. 

EAKIN, J. On April 1, 1910, O. F, Dan- 
iels and the defendants entered into a con- 
tract by which the defendants agreed to 
grow and sell to plaintiff Daniels 20,000 
pounds of prime hops, and Daniels agreed to 
purchase the same at $.16 per pound; tbe 
contract in so far as involved here being 
as follows: "That said seller • • ♦ does 
hereby agree to sell and deliver to the buyers 

* * * twenty thousand (20,000) pounds 
of hops. • • • And to deliver the said 
hops in said year at the McMinnville depot 

* * * at su<^ time between the Ist and 
31st days of October of said year as the buy- 
ers may direct. Each bale of said bops to 
contain from 180 to 210 pounds of hops (five 
pounds tare per bale to be allowed), and are 
to be put In bew bale <dotli. The said Ik>i>s 
shall be of prime quality of even color, well 
and cleanly picked, and not broken. And 
the seller further agrees that this contract 
shall have preference, both as to quantity 
and quality, over all other oontracts made 
as to said growth of bops by the seller with 
any other purchaser. The buyers agree to 
advance to the seller for cultivation purpos- 
es $400.00, upon the signing of these pres- 
ents, and for picking purposes, on or about 
the first day of Septembeii of said year to en- 
able the seller to harvest said crop of bops, 
and to prepare the same for market in the 
manner in which the seller agrees to harvest 
and prepare the same, the sum of 5 cents 
per pound at their office. • • * And upon 
the delivery and acceptance of said hops the 
buyers will pay in current funds of the Unit- 
ed States or their equivalent 9 cents, the 
balance due on said hops at 16 cents per 
pound, that being the agreed price for said 
hops, and all money advanced for the pur- 
poses aforesaid, with -^-— per cent inter- 
est to be deducted from the purchase price 
of said hops. • • • It is further agreed 
that if the seller should sell said hops, or 
any part thereof. In violation of the terms of 
this agreement to any other person or per- 
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sons or refuse to deliver the same to the buy- 
ers, as berein agreed, or otherwise fall to 
perform the terms and coudltluns of this cou- 
tract, to be kept and performed by him, the 
buyers not being In default. In the terms and 
conditions to be by them kept and performed, 
the buyers shall be entitled to receive, In ad- 
dition to all advances made and interest 
thereon; • • • and should the buyers 
fall on their part to accept and pay for the 
hops herein agreed to be sold, the seller' not 
being In default in the terms and conditions 
to be by him kept and performed, the seller 
shall be entitled to receive as liquidated and 
ascertained damages for such breach on the 
part of the buyers, the difference between 
the contract price of said bops, as herein 
qieclfled, and the market value of the kind 
and quality in this contract mentioned, at 
McMlnnvlUe, Yamhill county, Oregon, on the 
Slst day of October, 1910." 

Daniels thereafter assigned the contract to 
Daniels & Bishop, these plaintiffs. Defend- 
ants raised about 31,000 pounds of hops, and 
cured and baled them, amounting to 155 
bales in all. Plaintiffs advanced to defend- 
ants under the terms of the contract $1,576.- 
32. On October 8th defendant had delivered 
Id the warehouse at the depot, in McMlnn- 
vlUe, 96 bales of hops, containing about 20,- 
000 pounds, and that on that day defendants 
tendered to plaintiffs the said 05 bales, which 
plaintiffs examined, and pronounced the bops 
damp and not properly dried. When plain- 
tiffs first declined to receive the hops, and 
said that they were slack dried, defendant 
took 21. bales thereof back to the dryer, and 
redrled them, which resulted, t(f some extent, 
in breaking up the hops. The Morrises tes- 
tlflM that when they opened up the bales 
they were found to be well dried, and further 
admit tliat about 5 bales of the last picking 
were out of color, and not prime hops. Wit- 
nesses who Identified the classification made 
by them show that the objectionable hops were 
mostly those redrled, because badly broken 
up, and the 5 bales of the last picking, which 
were not of good color. At that time plain- 
tiffs gave defendants notice that they would 
not accept the hops and demanded the repay- 
ment of the advances made Before October 
20th, defendants delivered 21 additional bales 
at the warehouse, and on the 22d, that many 
more, making 137 bales in all; and the bal- 
ance of the crop, namely, 18 bales, was de- 
Iiosited In the warehouse on the 27th of Oc- 
tober. The hops were relnspected by plain- 
tiffs on October 20th, and again refused by 
them. Prior to October the price of hops 
had gone down to 14 cents or less, so that 
at the time the hops were tendered, on Oc- 
tober 8th, plaintiffs were anxious to be re- 
lieved from taking the hops. They made 
little objection to the hops except that they 
were slack dried. They did not discard any 
particular bales, that defendants might have 
Them tested or replace them with good ones, 



but In general terms said they would not 
accept the hops ; and they bring several 
other witnesses who corroborate them in 
their statement that many of the hops were 
slack dried, although some of these witnesses 
did not corroborate them altogether. 

[1] W. C. Miller, a witness for plaintiffs, 
took four samples from the hops, one of 
which represented a prime hop, two of them 
were medium, and one a cull, and says tliat 
the drying was all right In the medium hops ; 
that they were well dried ; and that the cull 
hop evidently had been redrled, anyhow It 
was dried too much. Weldner, a witness for 
plaintiffs, first had four samples furnished 
him by the Morrises. Afterwards he drew 
10 or 12 samples himself, and he classed 
some of them as good prime, and except the 
21 bales redrled, and one other, as prime, 
or better than prime. Re offered to buy 
them, but plaintiffs told him they had a lien 
on them, so he declined them on that account. 
Frank Johnson, a member of the firm of J. 
W. Seavey Hop Company, of Portland, was 
a witness called by plaintiffs, and says tliat 
he was sent samples of the hops by the de- 
fendants, and that on October 20th he wrote 
a letter grading the hops, classifying sam- 
ples 7-87, 121, and 124 (referring to the 
numbers of the bales from which samples 
were taken) as prime, and four samples as 
less than prime. Later he examined the hops 
himself, and graded 90 bales as prime, and 
43 others as containing no slack hops. He 
purchased the hops, and sold 27,O0O pounds 
of them on sample as prime. The redrled 
hops were In bales numbered from 135 to 
and including 155. Evans, a witness for 
plaintiffs, says he took five samples, one rep- 
resenting the 21-bale lot (redrled), one r^[>- 
resentlng the 5 bales of the late picking, and 
three representing 129 bales, the balance of 
the crop, and sent them to Mlschler, at Au- 
rora. From samples sent him by Morris, wit- 
ness classed three of the samples, one as rep- 
resenting prime hops, one broken as though 
redrled, and the other very slack. The 
samples exhibited by Morris were evidently 
drawn from the same classes as those taken 
by himself, namely, from the 21 bales of re- 
drled hops, from the 6 bales of the last pick- 
ing, and from the 129 bales, the balance of 
the crop. Therefore the sample he pronounc- 
ed prime undoubtedly represented the 129 
bales. In speaking of the samples he drew 
he says that Judging by the lot he would 
not pronounce them prime. One of the sam- 
ples he drew represented prime hops ; of the 
other two, one was very much broken up, as 
though redrled, the other very slack. Mlsch- 
ler, referring to the same samples, says the 
one representing the 21 bales of redrled hops, 
of course, was broken considerably ; that the 
five bales were a little slack ; and that, of the 
three samples representing the 129 bales, one 
was prime, and the otb&i two dried enough, 
but off color. 
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The contract calls for hops of prime qual- 
ity, even color, cleanly picked, and not brok- 
en. Plaintiff Daniels and other witnesses 
called by plaintiffs, in describing or defining 
hops of prime quality, say It is a hop that Is 
cured proi)erly, picked cleanly, dried enough 
so as to keep, and not orerdrled. They de- 
scribe choice hops In practically the same 
terms, and, In distinguishing between prime 
hops and choice, they were not able to name 
any differential feature; but we understand 
from their efforts to describe them that 
choice hops are hops a little cleaner picked, 
a little better dried, without being too much 
dried, and of a little better color than prime 
hops. In other words. It depends upon the 
opinion of the iierson Judging, rather than ou 
any accurately definable conditions. If hops 
are fairly well dried, fairly cleanly picked, 
and of good color, tme expert can consistent- 
ly pronounce them prime while another may 
pronounce them less than prime ; and so also 
as to choice hoi>s. Opinions differ. If a buy- 
er Is under contract to buy prime hops and 
wishes to avoid his contract, it Is not diffi- 
cult to claim the hops as less than prime and 
to get bis friends to agree with him. If he 
wants the hops, he will accept them if they 
are approximately prime, without objection. 
So there is no exact line of demarcation be- 
tween medium iind prime hops that can be 
accurately defined or drawn. The outcome 
of these hop contracts between the hop buy- 
ers and farmers, as to either the buyer or 
the farmer. Is almost a pure chance. There 
is an absence of all the means of calculating 
the resulta The demand and price for hops 
are subject to sudden and extreme fluctua- 
tion without apparent reason; and, when a 
person makes such a contract, he cannot ex- 
pect the courts to show him leniency because 
of Its hardships when the price Is adverse to 
him. Both parties take the chance, and 
should abide by the result. 

If defendants' hops did not flU the con- 
tract, he has no remedy, but. If they did, 
plaintiff must meet the terms of the contract; 
and the only question Is: Did the hops meet 
the terms of the contract? The principal 
ground of plaintiffs' objection made at the 
time of the inspection of the hops was that 
they were not properly dried. There were 
four expert witnesses besides Miller and the 
defendants themselves, who testify that most 
of the hops were proiwrly dried. Evans' tes- 
timony is practically to the same effect, at 
least so far as the drying is concerned. 
Stout and Fletcher, witnesses for the plain- 
tiffs, saw only samples shown them by Dan- 
iels, and there is no Indication from which 
bales the samples were taken, nor that they 
were representative of the 129 bales, or any 
part thereof. Dorcas' examination was su- 
perficial and casual, it was not shown from 
what bales samples classed by Miller were 
taken, or that they were representative of 
the lot. The only fault Weldner finds was 



that they were of mixed color and the hops 
broken. His samples, therefore, must have 
been from the redried hops, or from the last 
picking. 

m We are convinced from the preponder- 
ance of the evidence that 20,000 pounds of 
the hops were prime. The contract provides 
that the plaintiff shall have preference both 
as to the quantity and quality over all oth- 
er contracts made as to said growth of hops 
by the seller with any other purchaser. 
Thus, if there were in the 31,000 pounds of 
hops' harvested by defendants 20,000 pounds 
that were prime, plaintiffs' were to have the 
right to select them from the whole crop. 
The conduct of plaintiffs would not Indicate 
a desire to select 20,000 pounds therefrom 
If that many were prime, but on an inspec- 
tion of a part thereof declined them without 
objecting to any special . bales, and without 
giving defendants an opportunity to supply 
others in place of the defective ones.' 

[3, 4] Objection is now made that some of 
the bales weighed more than 210 pounds 
each. The contract provides: "Each bale 
of said hops to contain from 180 to 210 
pounds of hops (5 pounds tare per bale to be 
allowed)." Therefore the weight of the bale 
with the bale cloth may be 215 pounds, and 
be within the contract We may Infer that 
the -05 bales delivered prior to October Sth 
were delivered In the order of their numbers, 
and therefore numbered from 1 to 95, as 
that was apparently the order in which they 
were baled and weighed; and of those so- 
numbered there were but 9 that weighed over 
2I6 pounds gross, and none exceeded 220 
potutds. Daniels in his testimony says that 
it was claimed by Mr. Morris that there 
were 20,000 pounds in the 95 bales, and that 
that would make an average of more than 
240 pounds to the bale. This Is error on the 
part of the witness. 20,000 pounds in 95 
bales would average Just 210.5 pounds to the 
bale. Neither was this objection made when 
the hops were rejected, and the excess of 
weight in a few of the bales Is Immaterial 
In this case. 

[5] It is contended by the defendant that 
the plaintiffs' refusal to take the hops was 
an abaudonment of the contract, and there- 
fore a forfeiture of the advances made; but 
the daiuages for breach of the contract by 
plaintiffs Is flxed by the contract, namely: 
"The seller shall be entitled to receive as 
liquidated and ascertained damages for such 
breach on the parfc of the buyers, the differ- 
ence between the contract price of said hope 
as herein si)ecified, and the market value 
* • • on the 31st day of October, 1010." 
This, we think, is Intended to cover all for- 
feitures and damages, and that defendants 
must account for the advances received by 
them and offset the same against the damag- 
es in the contract provided for. It is diffi- 
cult to determine what the market value of 
prime hops was on October 31st, as there ' ^ 
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were not many sales In that mootb. Some 
ot the buyers testified that tbe market price 
on tbe Slst was 14 cents ; but no sales were 
made or offers of tbat price so tbere is no 
Indication tbat defendants could bave real- 
ized 14 cents. We tblnk tbe preponderance 
of tbe evidence establishes tbe price on Oc- 
tober Slst at 13 cents, and we so find, mak- 
ing the defendants' loss $600, which deduct- 
ed from tbe $1,576.32, plus tbe interest, 
leaves $1,001.91, for which amount, with in- 
terest from the 31st day of October at 7 per 
cent per annum, plaintiff is entitled to judg- 
ment and decree of foreclosure. 

Tbe decree of tbe circuit court will be 
modified accordingly. 



TAZWELL V. DAVIS. 
(Supreme Court of Oregon. March 4, 1013.) 

1. Elections (8 2C9*)— Contest— Statutpby 
Pbovisions. 

Xbe puwera and mode of procedure ot the 
court in an election contest must t>e ascertain- 
ed from tile statute autiiorizlng the prucceding ; 
the (leteruiination of an election contest being 
a judicial function only so far as authorized 
by statute. 

[Kd. Note. — For other cases, see Elections, 
Cent. Dig. §| 245, 240; Dec. Dig. $ 209.*] 

2. Elections (8 278*)— Contest— Statutory 
Pkovisions. 

L. O. L. § 3422, provides that the county 
clerk, immediately after making an abstract of 
votes in bis county, shall make a copy thereof 
and transmit it to the Secretary of State, who, 
in the presence of the Governo^ shall, within 
30 days after the election, and sooner if all 
the returns be received, canvass the votes, and 
that the Governor shall grant a certificate of 
election to the person elected and issue a proc- 
lamation declaring his election. Section 8.524 
provides that actions to contest the right of 
any person declared elected must be commenc- 
ed within 40 days after the return day of the 
election, unless based on an illegal payment of 
money or other valuable thing. Held, that a 
contest commenced prior to the canvass by the 
Secretary of State, and before the certificate 
of election had been granted to either candi- 
date, was premature. 

[Ed. Note. — For other cases, see Elections, 
Cent Dig. §§ 258-262; Dec. Dig. § 278.*) 

3. Elections (J 270*)— Contest— Statotobt 

PBOVISI0N& 

L. O. L. § 3420 et seq., authorizes proceed- 
ings to contest an election to any county, dis- 
trict, or precinct office. Section 3529, which 
was part of the Corrupt Practices Act of 1909 
(Lows 1909, p. 33, § 45), provides that any 
elector of the state, or of any political or mu- 
nicipal division thereof, may contest the right 
of any person to any nomination or office for 
which he has the right to vote, on the ground 
of deliberate, serious, and material violation 
of any of the provisions of that act or of any 
other provisions of the law relating to nomina- 
tions or elections, when the person whose right 
is contested was not eligible to such office, or 
on account of illoKal votes, or an erroneous or 
fraudulent count or canvass thereof. Held, 
that an elector may contest the election of a 
person to the office of circuit judge under sec- 
tion Zai!). although that office is neither a 
county, district, nor precinct <>ffice. 

(Ed. Note. — For other cases, see Elections, 
Cent Dig. $ 247; Doc. Dig. « 270.*] 



4. Elections Q 28B*)— Contest— Piaadiito— 
Petition. 

A petition in an election contest alleging 
that the t>oard of canvassers of an election re- 
turned that contestee received 10,703 votes for 
ao office, and the contestant 10,G65, that the 
clerks and judges of 191 precincts named made 
a false and erroneous count, tliat contestant 
was informed and believed that 250 ur more 
votes were counted for the contestee more than 
were voted for liim, and that they failed to 
count a large number cast in favor of con- 
testant, and tbat contestant was informed and 
believed that 10,543 votes, and no more, were 
cast for the contestee, and 10,915 or more for 
the contestant, but not pointing out in which 
of the precincts named the errors occurred, by 
what judges or clerks they were made, or 
whether they were intentional, and, wbUe al- 
leging that the count was fraudulent not set- 
ting forth any facts constituting fraud, was 
insufficient, because indefinite and failing to 
state any traversable facts. 

[Ed. Note.— For other cases, see Electioaa, 
Cent Dig. §i 26ft-277; Dec. Di«. } 285.*] 

5. Elections (| 288*)— Contest— Pleadwo 
— Petition. 

A petition in an election contest alleging 
tbat illegal, spurious, and void ballots were 
cast, which were erroneously and illegally 
counted, in that there were various illegal 
marks of identification and eraaorea made upon 
tlie Imllots by the voters, so that they could he 
readily identified, but not alleging in what par- 
ticular precincts they were cast, the character 
of the marks, or whether they were accidental 
or intentional, or how many ballota contained 
illegal marks, and how many erasures, was in- 
suflicient; the allegation that the marks were 
illegal being a mere conclusion. 

[Ed. Note.— For other cases, see Elections, 
Cent Dig. §§ 266-277; Dee. Dig. { 2S5.*1 

6. Elections (i IJM*)— Votino bt Bat-lot— 
Marking Ballots. 

Under L. O. L. S 3412, prohibiting electors 
from placing on their ballots any distinguish- 
ing mark whereby they may be identified, a 
mark which tbe elector has a legal right to 
place on the ballot, and which is necessary to 
indicate his choice, dues not vitiate the ballot 
although it might distinguish it from others 
and afford a means of identifying the voter. 

[Ed. Note. — For other cases, see Election*, 
Cent Dig. $$ 166, 167; Dec. Dig. § 194.*] 

7. Elections (S 285*)— CoNTicsTa— Pleadisq 

— I'ETITION. 

Under li. O. Ii. | 3463, providing that, 
where an elector has not registered in the pre- 
cinct in which he applies to vote, he shall be 
considered as challenged, and required to sub- 
scribe and swear to the blank A, prescribed by 
section 3449, and to procure sis freeholders to 
take the oath therein provided tliat they are 
acquainted with the elector and ticlieve the 
statements made in his oath are true, that for 
this purpose judges of election may administer 
oaths, and tbat in cities having a population of 
5,000 or more the elector and the freeholders 
must take the oath before the judges of election 
in the precinct and at the time the elector of- 
fers to vote, a petition in an election contest, 
alleging that hi 19 precincts named votes were 
illegally and erroneously counted, for the rea- 
son that the electors were not registered, and 
made no oath before any judge of the election 
as to their qualifications, but not giving a list 
of the numlJer of illegal votes, or the names 
of the voters, or alleging that they lacked tin; 
constitutional qualifioations, that the oath 
was not administered by clerks of the election 
acting as notaries public, or that the precinctx 
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named were witliin.a city of S.O^O or more, was 
insufiScient 

[Ed. Note.— For other cases, see Elections, 
Cent. Dig. {{ 26»-277 ; Dec. Dig. § 285.»] . 

8. EuEcnoNB (I 227*) — Conduct or Elko- 

nONS— IBBBOOIABITIEB— ]l)FnEClV, 

Qualified electors vhose ballota have been 
received and counted, should not be disfran- 
chised because judges of election, by reason of 
an error in judgment, have not followed the 
correct procedure, where tbe real purpose of 
the law has be^n attained, and only qualified 
voters have voted. 

[Ed. Note.— For other cases, see Elections, 
Cent Dig. S§ 197-200; Dec. Dig. { 227.»] 

9. Elections Q 285*)— Contbbt— Plbadino 
—Petition. 

Specifications of mere irregularities not 
a&cting the result of the election, in a petition i 
in an election contest, should be stricken out 
on motion. 

[Ed. Note.— For other cases, see Elections, 
Cent. Dig. SS 266-277; Dec Dig. i 2S5.*j 

10. ELBOTIOITB (I 291*) — CONTKSX— BcBOBir 

OF Proof. 

When an elector is permitted to deposit 
his ballot, the presumption is in favor of the 
letmlity of tbe vote ; and the burden is on the 
atacking party to show lack of qualification or 
a forfeiture of the voter's right 

[Ed. Note.— For other cases, see Elections, 
Cent Dig, $ 286j Dec. Dig. i 291.*] 

11. Elections (J 291*) — Contest — Bubdek 
of Proof. 

Where an election is contested on the 
ground of illegal voting, the contestant has the 
burden of proving, not only that illegal votes 
were cast in sufficient number to change the 
result, but by whom and for whom they were 
cast 

[Ed. Note.— For other cases, see Elections, 
Cent Dig. § 286 ; Dec. Dig. i 201.*] 

12. Electtons (§ 305*)— Contest— Review. 
The Corrupt Practices Act of 1909 (Laws 

1909, p. 15; L. O. L. § 3486 et seq.), being full 
and complete in itself, and neither authorizing 
appeals in contests thereunder, nor referring to 
former provisions for appeals in election con- 
tests, no appeal in a contest under that act is 
authorized. 

[Ed. Note.— For other cases, see Elections, 
Cent Dig. ii 317-332 ; Dec. Dig. § 305.*] 

13. Bixctions (S 805*)— Contest— Review— 
"Civil Case." 

A contested election proceeding is not a 
"civil case," within statutes authorizing ap- 
peals from judgments in civil cases. 

[EM. Note.— F.>r other cases, see Elections, 
Cent Dig. §S 317-3:52; Dec. Dig. $ 305.* 

For other definitions, see Words and Phrases, 
r<A. 2, pp. 1183-1193 ; vol 8, p. 7603.] 

Appeal from Circuit Court, Multnomah 
Cotmty; Robert G. Morrow, Judge. 

Election contest by George Tazwell against 
George N. Davis. From an order dismissing 
the petition and quashing the iJroceedlng, 
tbe contestant appeals. Proceeding dis- 
missed. 

This is a special proceeding to contest the 
right of defendant to the ofSce of circuit 
Judge of department No. 4 of the circuit 
court of the state of Oregon for tl»e Fourth 
Jndidal district, comprising Multuomah coun- 
ty. The trial court sustained a motion to 
quash tbe proceeding, and dismissed tbe 
petition. Tbe contestant appeals. The elec- 



tion was held on the 6th day of November, 
1912, at which George Tazwell, contestant, 
and George N. Davis, contestee, were candi- 
dates for the office of circuit Judge. On the 
2lBt day of tliat. month contestant filed a 
petition for a recount of tbe ballots, and a 
notice of contest, naming tbe date for tbe 
hearing of the contest as December 6, 1912. 
The petition and notice were amended on 
November 30, 1912. Contestee moved to 
quash, for the reason that the court bad no 
Jnriadlctlon to try the proceeding. 

Henry St Rayner, of Portland (Bradley 
A. Ewers, of Portland, on tbe torlef), for ap- 
pellant A. E. Clark, of Portland, for re- 
spondent. 

BEAN, J. (after stating the facts as 
above). (1] In the absence of any statutory 
proceeding, the only remedy In the nature 
of a contest known to the common law Is 
quo warranto, or, in modern times, an ac- 
tion In the nature of quo warranto. The de- 
termination of an election contest is a Judi- 
cial function only so far as authorized by 
the statute. The court exercising the Juris- 
diction does not proceed according to the 
course of the common law, but must resort 
to the statute alone to ascertain its powers 
and mode of procedure. 15 Cyc. 394 ; Brad- 
burn V. Wasco County, 55 Or. 539, 541, 106 
Pac. 1018 ; Marsden v. Hariocker, 48 Or. 90, 
85 Pac. 328, 120 Am. St. Rep. 786; Llnegar 
Y. Rittenhouse, 94 111. 208, 213. 

The questions for consideration raised by 
the motion to quash are: (1) Has the court 
Jurisdiction of the subject-matter of a con- 
test of election of the office of circuit Judge? 
(2) Does tbe petition state facts sufficient to 
constitute a cause of contest of the office in 
question, and invest the court with Juris- 
diction of the subject-matter? 

[2] We will notice some of the provisions 
of the election laws of this state. Section 
3422, L. O. L., provides that the county 
clerk, iminedlately after making tbe abstract 
of votes given In his county, shall make a 
copy of each of said abstracts, and transmit 
It to the Secretary of State, and it shall be 
the duty of the Secretary of State, in the 
pre.sence of the Governor, to proceed within 
30 days after the election, and sooner if all 
the returns be received, to canvass the votes 
given for different officers, including Judges 
of the circuit court and district attorneys; 
and tbe Governor shall grant a certificate of 
election to the person having the highest 
number of votes, and shall also Issue a proc- 
lamation declaring the election of such per- 
son. Official canvass of the returns of the 
election of November 5, 1912, was made In 
conformance with the above section Novem- 
ber 29, 1912. 

Section 3524, I* O. L., directs that any ac- 
tion to contest tlie right of any person de- 
clared elected to an office, unless a different 
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time be stated, must be cotumepced within 
40 days after the return day of the election, 
unless the ground of such an action Is for 
the Illegal payment of money or other val- 
uable thing. It is held that the return day 
mentioned in this section is the day on 
which the canvass begins, or after the of- 
Bclal declaration of the result 15 Cyc. 400; 
Carlson t. Burt, 111 Cal. 129, 43 Pao. B83; 
Carbis t. Dale, 23 UUh, 463, 65 Pac. 204; 
Broaddns ▼. Mason, 95 Ky. 421, 26 8. W. 
1060. 

Until tlie Yote has bem canyassed and the 
-cwtiflciite has been issued t>y the proper of- 
ficer, no cause can arise for a contested elec- 
tion, because until that time it cannot be 
Icnown who is o£Bcially declared elected. 
Barnes t. Gottschalk, 3 Mo. App. 111. An 
election contest Is a statutory proceeding to 
obtain a recanvass of the votes cast at an 
election, as the result of which some person 
has been declared elected; and, where the 
court finds that no one has been declared 
elected, it has no Jurisdiction of the con- 
test, and cannot declare the contestant elect- 
ed. 15 Cyc. 408; AusUn v. Dick, 100 Cal. 
199, 34 Pac. 655. This contest in the case 
at bar, having been initiated November 21, 
1012, prior to the time of the oflJelal canvass 
of the votes by the Secretary of State, and 
before a certificate of election bad been 
granted to either candidate, was premature. 
Evidently, as the Fourth judicial district 
comprises but one county, the contestant re- 
fers in bis petition to the returns made by 
the county clerk. We will pass this point, 
however, and will examine some of the other 
questions presented, on account of the im- 
portance of the matter involved. 

[3] The petition follows the form prescrib- 
ed In section 3537, U O. K It is maintained 
by contestant that the proceeding is author- 
ized by chapter 3, p. 15, of the Laws of 
1900, popularly known as the Corrupt Prac- 
tices Act, being section 3486 et seq., L. O. L. 

Section 3529, 1». 0. L., Is as follows: "Any 
elector of the state, or of any political or 
municipal division thereof, may contest the 
right of any person to any nomination or of- 
fice for which such elector has the right to 
vote, for any of the following causes: 1. 
On the ground of deliberate, serious and ma- 
terial violation of any of the provisions of 
this act, or of any other provisions of the 
law relating to nominations or elections. 2. 
When the person whose right was contested 
was not, at the time of the election, eligible 
to such office. 3. On account of illegal votes, 
or an erroneous or fraudulent count or can- 
vass of votes." 

Section 3525 directs that an action or pro- 
ceeding to annul and set aside the election of 
any person declared elected to an office must 
be made or filed in the circuit court of the 
county in which the certificate of his non>- 
ination as a candidate for the office to which 
he is declared nomlnntc'l or elected is filed, 
,»r In which the Incumbent resides. 



Section 3531 ebacta that, when the recei^ 
tlon of illegal votes is alleged as a cause 
of contest. It shall be sutSdent to state eea- 
erally that in one or more specified voting 
precincts illegal votes were given to the per- 
son whose nomination or election is contest- 
ed, which. If taken from him, will reduce 
the number ot bis legal votes below the num- 
ber of legal votes given to some other per- 
son for the same office; but no testimony 
shall be received of any illegal votes, unless 
the party contesting such election deliver to 
the opposite va.rty, at least three days before 
such trial, a written list of the number ot 
Illegal votes, and by whom given, which he 
Intends to prove on snch trial. This provi- 
sion shall not prevent the contestant from 
offering evidence of illegal votes not includ- 
ed in snch statement, if he did not know, 
and by reasonable diligence was unable to 
learn, of snch additional Illegal votes, and 
by whom they were given, before delivering 
such written list 

Section 3632 provides, among other things, 
that any petition contesting the right of any 
person to a nomination or election shall set 
forth the name of every person whose nom- 
ination is contested, and the grounds of the 
contest, and shall not thereafter be amend- 
ed, except by leave of the court; that on the 
filing of any such petition the clerk shall 
Immediately notify the judge of the court, 
and issue a citation to the persons whose 
nomination or office is contested, citing them 
to appear and answer, not less than three 
nor more than seven days after the date of 
filing the petition; and that the contest 
shall take precedence over all other busi- 
ness. This section was not followed as to 
the issuance of a citation,- but Instead there- 
of a notice of contest was served. Inasmuch 
as oontestee appeared, we do not deem this 
variation material. 

The act of 1009 is general in Its scope, par- 
ticularly section 3529, L. O. L., and we think 
authorizes any elector of the state, or of any 
political division thereof, to contest the right 
of any person to any office for which such 
elector has the right to vote. Including the 
office of circuit judge. Prior to this the act 
of 1854 (Rev. St 1854-55, pp. 75, 76, S| 41- 
46), being sections 3426 et seq., L. O. I^., 
only made provisions for the contest of an 
election to any county, district, or precinct 
office, clearly pertaining to an office of the 
county, or to some subdivision thereof, and 
not to the office of circuit Judge. The orig- 
inal petition was challenged by a motion, 
upon the ground. Inter alia, that the petition 
did not state facts sufficient to oonstitate a 
cause of contest 

Section 3531, tt. O. ti., in substance, pro- 
vides for amending such a petition by per- 
mitting the contestant to deliver to the op- 
posite party, at least three days l>efore the 
trial, a Written list of the illegal votes, and 

by whom given, which he Intends^o^^eora. 
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on such trial Instead ot following thla 
method, the contestant, b; leave of court, 
filed an amended petition, and by his brief 
and arsrument contends that this petition Is 
BufBclent Therefore we do not consider that 
the question of amendment Is before this 
court. The amended petition appears to 
have been drawn with care, and states the 
case as favorably to the contestant as the 
tacts would warrant. 

[4] With this understanding we will con- 
sider the facts stated In the petition. The 
petition contains three counts. After the 
formal allegations as to, the election, the 
candidacy of the parties, and the qnaliSca- 
tlons of contestant for the office, stating that 
he Is a ciuallfled elector of the district, the 
petition alleges. In substance, that the board 
of canvassers of election returned that con- 
testee, George N. Davis, received 10,793 
votes for the office, and that contestant, 
George Tazwell, received 10,66S votes; that 
the respective Merles and Judges of precincts 
nnmbered 1 to 1S2, inclusive, Including pre- 
cincts with half numbers, making a total 
of 191, made a false and erroneous count of 
the votes cast in such precincts, as the con- 
testant is informed and believes, and there- 
fore alleges that a large number of votes, 
to wit, 250 or more, were counted for con- 
testee, George N. Davis, more than were 
voted for him by the electors of such pre- 
cincts; that the Judges and clerks of elec- 
tion failed to count a large number of votes, 
to wit, 250 or more, that were cast by the 
electors in favor of contestant, George Taz- 
well: that contestant is informed and be- 
lieves that in tmth 10,543 votes were cast 
for George N. Davis, and no more, and 10,- 
915 or more votes for contestant George Taz- 
well. It is not pointed out in which of the 
191 precincts the contestant believes that 
the errors occurred. The petition was prop- 
erly verified by the contestant to the effect 
that he believed It to be true; therefore the 
statement of contestant purports that he is 
Informed and believes that an error oc- 
curred in the count It Is not claimed lu ttie 
petition that any Intentional error was 
made; nor is It shown what judges or what 
clerks made the error. While it is said that 
the count was fraudulent, no facts constl- 
tntln£ a fraud are set forth. 

McCrary, in his work on Elections (4th Ed.) 
f 435, says : "An application for a recount 
of the ballots cast at an election will not 
be granted, unless some' spedflc mistake or 
fraud be pointed dut^ In- the particular box to 
be examined. Such recount will not be or- 
dered upon a general allegation of errors in 
the count of all, and giving particulars as to 
none, of the boxes, oniese rulings vfete made 
in case ot applications to the court to order 
a recount ot ballots. • * • But before or-' 
derlng it the court held that there most be- 
ebarges of mistake or fraud sufficiently pre-. 
dM tolnduoe tlM Murt to entortala ttM cooh 



plaint, and that s general allegation ot er- 
rors believed to exist was not enough to au- 
thorize the perilous experiment of testing 
the election return by the result of a re- 
count" 

The first cause of contest Is nothing more 
than an application for a recount A care- 
ful examination of the same does not dis- 
close that errors favorable to the contestant 
are any more likely to be found than errors 
in favor of the contestee. It is a mere ap- 
plication for a second chance on a recount 
of the votes In 191 precincts. 

In counting the votes and making return 
thereof by the various judges and clerks ot 
election, it is presumed that every official 
duty has been performed. In order for a re- 
count or re-ezamlnatlon of their proceedings 
in the matter, Issuable facts should be set 
forth in the petition indicating some speclflc 
mistake or fraudulent conduct, in order 
that the court may determine whether or not 
the same Is sufficient We think that the 
rule referred to in McCrary on Elections is 
a salutary one, and that it has usually been 
taken as a guide in cases ot this nature. 
The first cause of contest states no traversa- 
ble fact as to the grounds of contest, but 
states condnslons. 

In the case of Whitney ▼. Blackburn, 17 
Or. 564, 21 Pac. 874, 11 Am. St Bep. 857. 
this court, in discussing the allegatlona con- 
tained in the 14 counts of the complaint at 
pages 575, 576, of 17 Dr., at pages 877, 878, 
of 21 Paa (11 Am. St Hep. 8C7), of the opin- 
ion, said: "From the facts as set forth, it 
is manifest that they are not even reasona- 
bly or otherwise spedflc and certain, and 
that no one could be prepared to meet charg- 
es preferred in snch a general way, or. If any 
irregularity or illegality In fact did lie con- 
cealed behind them, to avoid being taken by 
surprise. The wording ot the notice indi- 
cates, as was- asserted at the argument, that 
the plaintiff did not know of a single error 
or illegal vote cast, but stated the facts 
broadly and generally, because he was una- 
ble to point out or to be reasonably specific 
and certain as to any count in his notice, or 
as to any irregularity or illegality of whatev- 
er kind, upon which to rely, or other fact to 
sustain his claim. * * * While it is the 
duty of courts to disregard mere technical 
rules or defects, and to liberally construe 
the law that the rights of the people may be 
preserved, and that no protection may be 
afforded to fraud, yet he who undertakes to 
contest the right ot another to an office to 
which he has been declared to be elected, by 
a tribunal chosen by the people^ ought to ' 
have come well-defined 'caase,' and to be 
able to state it with suffident certainty as to 
notify or inform the other party ot the sub- 
stance of the facts npon which he relies to 
'deftet bis title, and to authorize the court 
tO' make the inquiry." 

The Suiareme Oeiirt of Indiana, in the case 
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of Borders ▼. WUlifims, 15^ In^. 86, 57 N. 
E. 527, iQ regard to the allegations contained 
in the appellant's petition, at page 39 of 155 
Ind., at page 528 of 57 N. E., said: "It is 
but tantamount to a general averment that 
the judgment of the county board of can- 
vassers, pronounced upon the returns from 
the precincts, that the coutestee had received 
the highest number of votes, was erroneous, 
which would be a mere conclusion, and pre- 
sent no question of fact; and, when pleaded, 
as in this case, as an independent ground 
of contest, we must regard it as insufficient 
and surplusage." 

[t] The second and third causes of contest 
are subject to much the same objections as 
the first. In the second cause of contest it 
Is alleged, in effect, that there were divers 
Illegal, spurious, and void ballots cast at the 
election in the precincts numbered in the 
first cause of contest, to wit, 200 or more, 
the exact number of which contestant is 
unable to state; and that they were erro- 
neously and illegally counted for the con- 
testee by the Judges and clerks of election, 
in that there were various and divers illegal 
marks of identification and erasures made 
upon the ballots by the voters, so that the 
ballots could be readily identified. It is not 
alleged in what precincts the alleged illegal 
votes were cast, and the petition does not 
indicate in what -manner any of the ballots 
were marked. This allegation may be true, 
yet the only identifying mark on any of the 
ballots may have been the name of a candi- 
date voted for properly written thereon, or 
accidental blots. The allegation is a conclu- 
sion of law and, like the first cause of con- 
test, contains no traversable fact. It is not 
indicated how many ballots contained tbe al- 
leged illegal marks, or bow many contained 
the erasures. It is at most an application 
for a re-examination of the ballots In 191 
precincts, in order, perchance, to find a 
fraction over one ballot to the precinct with 
some distinguishing mark thereon. It Is not 
shown by the petition whether or not tbe 
marks were accidental or intentional. The 
petition is evidently based upon the suppo- 
sition that the marks and erasures which 
usually occur upon ballots are to be found 
upon those in the several precincts. True it 
is alleged that the marks were illegal. This 
is but a legal conclusion. The pleading does 
not directly or indirectly indicate the char- 
acter of a single mark, or where, or by whom, 
a single alleged illegal ballot was cast It 
is attempted to embrace within tlie allega- 
tions of the petition all manner of marks 
and erasures, without specifying any partic- 
ular kind, and without indicating who cast 
such ballots. 

[<] Section 3412, U O. L., being a part of 
the Australian ballot law adopted in tuts 
state, prohibits any elector from allowing 
his ballot to be seen by any person, with an 
apparent intention of letting it. be known 



bow he is about to vote^ and from mntQatlns 
his ballot, or placing thereon any distinguish- 
Ing mark whereby the same may be Identi- 
fied. It provides a penalty of not less than 
$50, nor more than $200, for a violation there- 
of. Any mark which the elector has a legal 
right to place upon bis ballot, and which is 
necessary to Indicate his choice, should not 
vitiate the ballot as bearing a distinguishing 
mark, although it might be x>ossible thereby 
to distinguish such ballot from others, af- 
fording a means of identifying tbe voter. 
Van Winkle v. Crabtree, 34 Or. 462, 55 Pac, 
831, 56 Paa 74. 

It is stated in 15 Cyc. 359 that "baUots 
should not be rejected on account of slight 
irregularity In the manner of marking, un- 
less it is clear that the elector intended It 
as a mark of identification. Consequently 
ballots containing blots or marks which were 
apparently made accidentally or carelessly 
and not deliberately should not be rejected 
as containing distinguishing marks; and the 
same is true of accidental ink blots on tbe 
back of a ballot Marks on ballots, a rea- 
son for which is or may be suggested, con- 
sistent with honesty and good faith, will 
rarely be allowed to invalidate them, unless 
it appears that thuy were In fact used for 
corrupt purposes; but marks, for tbe exist- 
ence of which no such reason can be sug- 
gested, will, if unexplained, generally be pre- 
sumed to be for corrupt purposes." 

[7] For a third, separate, and further cause 
of contest it is alleged, in substance, that in 
19 precincts, the numbers of which are giv- 
en, the respective judges and clerks of the 
election erroneously counted 1,358 votes for 
the ofiice for contestee, giving tlie number in 
each precinct ; that such votes were illegally 
and erroneously counted, for the reason that 
the electors casting such ballots were not 
registered, and made no oath before any 
Judge of the election of the respective pre- 
cinct as to their qualifications to vote; that 
therefore the votes were illegal and void, and 
the result was thereby changed. No list oC 
tbe number of illegal votes, nor of the names 
of the persons by whom cast, was contained 
in the petition or furnished tbe contestee 
at any time. What we have said tn regard 
to the first cause of contest applies equally. 
to the third. It will be observed that the 
illegality of the ballots mentioned is TTased 
upon tbe allegation that tbe electors, not be- 
ing registered, did not take the required 
oath, as prescribed in blank A, ( 3449, L. O. 
L., before one of the Judged of election. 
There is no intimation in the petition but 
that each of the electors casting these bal* 
lots was qualified to vote. 

The qualification of electors was prescribe 
ed by article 2, f 2, of tbe Constitution oC 
Oregon, as it existed prior to tbe amendment 
of Novemt)er 5, 1912, which extended the 
right of suffrage to women. That organic 
law then provided that, in all elections not 
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otherwise proTldedJtor hy thte Ctonstitntlon, 
every male citizen of the United States of 
tlie age of 21 years and upwards, who bad 
resided la the state during the sU; months 
Immediately preceding such Section, and 
every white male of foreign Mrth of the age 
of 21 years and upwards, who had resided 
In the United States one year and In this 
state during the six months Immediately pre- 
ceding such election, and had declared bis 
Intention to become a dtlzen of the United 
States one year preceding sncb election, 
should he entitled to vote at all elections au- 
thorized by law. It Is not stated In the plead- 
ing that the electors casting these ballots 
lacked any of these prescribed qualifications. 

In order to prevent Intimidation, Itaud, 
bribery, and other corrupt practices at elec- 
tions, and to prescribe a general rule for de- 
termining the right of persons to vote, sec- 
tions 3447 et sea., L. O. I*, provide for the 
registration of voters. 

Section 3463, L. O. L., requires that. If It 
api>ears that the elector has not registered 
In the precinct In which he applies to vote, 
he shall be considered challenged, and shall 
be required to subscribe and swear to blank 
A, prescribed by section 3449, filled out ac- 
cording to the facts, and to procure six free- 
holders of the county to take and subscribe 
to the second oath as specified In blank A. 
For this purpose Judges of election are au- 
thorized to administer oaths. It la farther 
provided that, in carrying out the provi- 
sions of this section, In cities having a popu- 
lation of 5,000 or more, as shown' by the 
last preceding federal census, the elector of- 
fering to vote, and all the freeholders sub- 
scribing to the aflSdavlts herein required, 
shall take such oath before, and the same 
shall be administered only by, the judges of 
election, or either of them. In the precinct 
and at the time the elector offers to vote, 
and such affidavits shall not be received. If 
taken or made at any other time or place, 
or before any other officer than one of such 
Judges of election. This provision Is manda- 
tory, and requires the election officers to 
strictly comply therewith. 

[t] For aught that appears, the prescribed 
oath may have been administered by clerks 
of the election, acting as notaries public. 
The main purpose of the law Is to prevent 
persons who are not qualified electors from 
exercising the right of suffrage. It is not 
the purpose of the law that a large number 
of qualified electors who have cast their bal- 
lots, which have been received and counted 
by the election judges, should be disfraijchls- 
ed on account of the judges of election not 
following the correct procedure by reason of 
an error in judgment, when the real purpose 
of the law has been attained, and only qual- 
ified electors have been allowed to cast their 
ballots. Lehlhach t. Haynes, 54 N. J. Law, 
77, 23 Atl. 422. 

[1] Specifications of mere irregularities not 



alfectingr the result of the elactton dicniia b» 
stricken out on motion. 16 Cya 4Q6. It Is 
not alleged In the third icause of contest 
whether or not these 19 precincts are within 
or without the city of Portland. We are 
asked to look at another separate part of the 
petition to aid this cause of contest, and to 
take judicial knowledge of the fact that these 
precincts are within a city having a popula 
tlon of 5,000 or more. In a city of 4,000 in- 
habitants, or In Multnomah county ontslde of 
the cities, the method apparently pursued 
would have been perfectly proper. 

The Judges of election are not required to 
have the qualifications of lawyers; and no 
stricter rule should be applied to their con- 
duct relating to the mode of procedure, when 
they have obtained the correct result, than 
should be applied to the pleadings prepared 
by the learned counsel In this election con- 
test 

[10, 111 When an elector Is permitted to 
deposit his ballot, the presumption Is In favor 
of the legality of the vote; and the burden 
Is on the attacking party to show a lack of 
qualification In the elector, or a forfeiture 
of his right dark v. Robinson, 88 III. 498; 
Gnmm v. Hubbard, 97 Mo. 811, 11 B. W. «i, 
10 Am. St R^. S12. Where an election Is 
contested on the ground of Illegal voting, the 
contestant has the burden, not only of prov- 
ing tiiat Illegal votes were cast in sufficient 
number to change the result but he must 
also show by whom and for whom they were 
cast Ifi Cyc. 416; Llpplncott v, Felton, 61 
N. J. Law, 291, 39 AU. 646. In order to lay 
the foundation for making such proof, facts 
should be alleged in the petition in conform- 
ity with the statute. The contest in the 
case at bar was prei^aturely commenced. The 
petition does not conform with the require- 
ments of the statute referred to, nor state 
facts sufficient to confer Jurisdiction. It does 
not appear that any request or offer to fur- 
ther amend the proceedings was made. The 
time for hearing the cause as provided in 
section 3532, L. O. L., had expired at the 
time the motion to quash the proceedings 
was allowed. There was no error In granting 
such motion, 

[12, 13] It Is. also contended by counsel for 
contestee that there Is no right of appeal 
from the decision of the circuit court In a 
contest brought under the provisions of the 
act of 1909. The right of appeal from the de- 
cisions of Inferior courts tn election cases 
does not exist unless It has been conferred 
by some constitutional or statutory provision. 
Olty of Portland v. Nottingham, 58 Or. 1, 
113 Pac. 28. Statutes authorizing appeals to 
be taken from Judgments rendered In dvil 
cases do not apply to contested election pro- 
ceedings under the statute, as they are not 
civil cases. 15 Cyc. 435; French v. Ligbty, 
9 Ind. 475; Steams v. Village of Wyoming, 
53 Ohio 8t 852. 41 N. B. 578; Simon v. Port- 
land, 9 Or. 437; Rogers t. Johns, 42 Tex. 
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3S9. 'mil iffopoDltldn is not cotftrtf^erted by 
counsel for contestant, but It is claimed tbat 
tbe rlgbt of appeal exists by virtue of sec- 
tion 3429, li. O. L. 

Tbe Corrupt Practices Act of 1900 appears 
to be full and complete in Itself, and covers 
uliinerous questions relating to elections and 
nominations. It makes no reference to the 
former act Of Wbicli section 3429 Is a part, 
and makes no provisions for an appeal in 
cases of this kind. We do not deem it ebao- 
lutely necessary to decide this question, as 
the result In this case would be the same, ex- 
cept as to the form; but we call attention 
to the same in order that the statute may be 
remedied by amendment. We think the point 
made by contestee In this respect is well tak- 
en. It is unnecessary to pass upon the other 
questions raised in this case. 

The proceeding should therefore be dis- 
missed ; and it is so ordered. 



MERRIAM V. HAMILTON. 
(Supreme Court of Oregon. March 4. 1913.) 

1. Physicians and SuaoEONs (8 18*)— Mal- 
practice , — Co.MPLAinr — Requisites — 
'•Disease"— "Pain." 

A complaint, in an action t>y a married 
woman for malpractice, which alleges that she 
employed defendant as her physician to treat 
her for a backache, that he mistakenly diagnosed 
her case as one of pregnancy, that he negligent- 
ly failed to examine her to ascertain that she 
was not in such condition, and failed to ascer- 
tain her true condition, and that by reason 
thereof she was rendered sick and injured in 
her health and rendered weak and nervous, 
states no cause of action for failing to shon 
that her real condition was one of disease which 
by the exercise of ordinary skill defendant 
should have discovered ; '"disease" being de- 
fined as an alteration in tbe state of the body, 
or of some of its organs, interrupting or dis- 
turbing the performance of the vital functions, 
or a particular instance or case of this, and 
the word "pain" being defined as a disagreeable 
feeling usually in its intenser degrees resulting 
from, or aC(;ompanying, deranged or otherwise 
abnormal action of tbe physical powers. 

[Ed. Note.!— For other cases, see Physicians 
and Surgeons, Cent Dig. U 34-^1, 43-46, 48; 
Dec. Dig. § 18.* 

For other definitions, see Words and Plurases, 
vol. 3, pp. 2100, 2101 ; vol. 8, p. 7639 ; voL «, 
p. 5158.] 

2. Pleading (j 8*}— Conclusions ob Facts. 

While it is sufficient to charge in general 
terms that an injury was negligently inflicted, 
the acts done must be stated, and it must ap- 
pear from the facts averred, and not from mere 
conclusion, that the negligence caused or con- 
tributed to the injury. 

[Eld. Note.— For othw cases, see Pleading, 
Cent Dig. it 12-28% ; Dec. Dig. i &•] 

3. Physicians and Sukqkons (S 18»)— Mal- 
PBAOTicE— Evidence— SuFFiciKNCY. 

In an action for malpractice, ovidonce held 
not to show that the physician's treatnipnt 
caused the physical condition complained of. 

[EJd. Note.— For other cases, see Physicians 
and Surgeons, Cent Dig. {§ 34-41, 43^46, 48; 
Dec. Dig. i 18.*] 



4. NEoinnNCfe: ■<! 121*)^LiiBU.Trr. 

Where tfiere are two, possible causes of an. 
injury, for one of which defendant is not re- 
sponsible, ■ plaintiff to recover must show that 
the jury was wholly or partly 'the result of the 
cause for whJeh defendant was liable, and, if 
the evidence leaves it as probable that the in- . 
jury was the result of one cause as much as ' 
the other, he cannot recover. 

[Ed. Note. — For other cases, see Negligence, 
Cent Dig. $$ 217-220, 224-228, 271; Uec Dig. 

Appeal from Circuit Court, Multnomah. 
County; Heiry E. McGinn, Judge. 

Action by Blizabetlt Merrlam against W. 
B. Hamilton. From a Judgment for i^aintlff, 
defendant am>eal8. Reversed and remanded, 
with directions to allov nonsuit. 

The plaintur, a married woman, avers In 
substance that about February 6, 1909, she 
emiiloyed the defendant as her physician to 
treat her for a backache, and tliat he entered 
upon such service, but did not use due care 
in treating her for that malady. In that be 
diagnosed her case as one of pregnancy, and. 
that he contended for bis diagnosis until 
November 8, 1909. She then alleges : "That 
during all of said times the plaintitf was not 
pregnant with a child, and that said fbct 
and the true condition of tie plaintiff was 
well known to tbe defendant, and with rea- 
sonable diligence, care, and skill In treating- 
and examining the plaintiff the same should 
and would have been known to the defend- 
ant, but the defendant carelessly and negli- 
gently and without due and proper care and 
skill as a physician, during all of said times 
failed, neglected, and refused to treat and 
examine the plaintiff so as to ascertain tbat 
the plaintiff was not in said condition, and 
failed to ascertain plaintiff's true condition. 
Tbat by reason of the said careless, negligent,' 
and unskillful treatment of the plaintiff br 
the defendant, and by reason of the careless, 
negligent, and unskillful neglect of the said 
defendant to ascertain the true condition of 
the plaintiff,, tbe plaintiff has been and is 
rendered sick, and has been and Is thereby 
Injured In her health and constitution and 
rendered weak and nervous, and has and 
does now, because thereof, suffer great men- 
tal and physical pain and anguish and humil- 
iation, and tbe said plaintiff has been and Is' 
thereby Injured and damaged In the sum of 
^,000." What is termed as a second cause^ 
of action Is couched in terms Identical with 
the first, except tbe added statement of spe- 
cial damages for money expended for medi- 
cines, nurse hire, and infant's wardrobe, all 
of which might have been Included In the 
first cause of action. Without stating for 
what he was consulted, the defendant admit- 
ted that be was a physician and surgeon em- 
ployed .as such to treat the plaintiff, and tbat 
he had treated her between the dates men- 
tioned in tbe complaint, but otherwise he en- 
tirely traversed. that pleading. There was a 
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Terdfft and judgment tor the plaintiff, and 
the defendant appeals. 

H. H. Riddell and G. W. Stapleton. both of 
Portland (J. F. Logan and Coorert & Staple- 
ton, all of Portland, on the brief), for ap- 
peUant H. M. Kimball and B. R. Rlngo, 
both of Portland (J. A. Jeffrey, of Portland, 
on the brief), for respondent 

BURNETT, J. (after stating the fttrts as 
above). [1] In the consideration of the alle- 
gations quoted it is of 90 importance whether 
the plaintiff was pregnant or not, for either 
condition is normal for a married woman 
who has not itassed her sexual climacteric, 
and neither one of them is a disease or 
malady. Altboagh the complaint says the 
defendant failed to ascertain the plalntlflTs 
true condition, yet no Intlmntion is given 
about what that true condition was. To 
charge a defendant with a tort la a case of 
this kind, it Bhould appear for one thing that 
the plaintiff's real condition was one of dis- 
ease which by the exercise of the ordinary 
skin of his profession the defendant should 
have discovered, for "they that are well 
have no need of a physician." In other 
words, if the plaintiff was in a condition of 
health, no cause of action would, arise upon 
the mere expression of opinion or diagnosis 
that she was in one or the other condition 
of prepnancy or nonpregnancy. In this the 
complaint was amenable to the objection that 
it falls to state a cause of .action. True 
enough, the plaintiff says she had a back- 
ache, but pain is not a disease; it is only the 
symptom of some disorder of the body which 
in turn may not amount to disease or trauma. 
Webster defines "disease" as "an alteration 
In the state of the body or of some of its 
organs intermptinx or disturbing the per- 
formance of the vital fttactions or a particu- 
lar instance or case of this; any departure 
from the state of health presenting marked 
symptoms." It is said in the Standard Dic- 
tionary that pain is "a disagreeable feellitg 
nsnally in its intenser degrees resulting from 
or accompanying deranged, overstrained or 
otherwise abnormal action of the physical 
powers and serving as a warning of danger 
and a spur to effort." Mutual Life Ins. Co. 
V. Simpson (Tex.) 28 S. W. 8.17. 

[2] The plaintiff, indeed, says that she has 
tieen rendered weak and nervous and injured 
in her health and constitution b}' reason of 
the alleged careless, negligent, iind unskill- 
ful treatuipnt of her by the defendant If 
sound health and steady nerves were abso- 
lute conditions of every human being, it 
would be sofScient In so many words to 
charge that a departure from these condi- 
tions was due to the neglUiouce of the at- 
tending physician, within the meaning of 
Cederson v. O. IS. * X. t;o., :!8 Or. 343, 62 
I'ac. (337. 63 Pac. 763. teaching the doctrine 
tiiat it is siiftlcieut to charge in general terms 
that an hijury was Inllicted negligently. 



But a' continuous condition of perfect health 
in every or any individual does not accord 
with human experience, and it does not nec- 
essarily follow that the ills of which the 
plaintiff complains were attributable to the 
treatment given her by the physician merely 
because they occurred during his attendance. 
"It Is well settled that negligence may be 
charged In generar terms — that is, what was 
done being stated, it is sufllclent to say that 
it was negligently done without stating the 
particular omission which rendered the act 
negligent — ^but it must appear from the facts 
averred' that the negligence caused or con- 
tributed to the injury." Smith v. Buttner, 
90 Cal. 96, 27 Pac. 29. In other words, the 
disorders mentioned in the complaint are 
such as may and often do happen to any 
person in the absence of fiiedlcal treatment 
and if the plaintiff would charge these to the 
defendant she must show by an appropriate 
averment of facts, not conclusions, that those 
ills were really attributable to him and would 
not have happened but for his lack of skill. 
[3] If we turn to an analysis of the testi- 
mony, the situation is not made better for 
the plaintiff. It does not establish any caus- 
al cminectlon between defendant's treatment 
of her and her alleged state of health. Out 
of her own mouth come statements of symp- 
toms which all the witnesses agree are com- 
mon signs of preKnancy. She avows that she 
desired to give birth to a child and that the 
defendant advised her to remain quiet and 
take no risk of brhiging on a miscarriage. 
She menstruated at intervals during the time 
she was under the defendant's care. He 
gave her some remedies to regulate her stom- 
ach and bowels, but the principal treatment 
was to advise quiet and freedom from ex- 
citement In effect they were precautionary 
measures designed to prevent premature par- 
turition. She states in answer to questions : 
"I was feeling Just normal, kind of good for 
nothing. You didn't suffer any pain? No, if 
I had suffered any pain there would have 
been some excitement." When by lapse of 
time it was established that pregnancy did 
not exist, she consulted other physicians, who 
diagnosed her case as one of tumor and ad- 
vised an Immediate abdominal operation. 
Not satisfied with this, she consulted still 
another physician, who told her there was no 
tumor or pregnancy and advised her to eat 
coarse food, put on a straight front cor.<et, 
and get rid of some of the fat ou her abdo- 
men, and the ultimate event proved the ac- 
curaf-y of this last diagnosis. The evidence 
thus list-loses that her true condition was one 
of health and that no injury -could have re- 
sulted because of the diagnosis of her case 
as one of i)regnancy, as that Is a normal 
condition and not one of disease. So far 
as the (llagiiosls is concerned, no injury could 
lie atUlbutable to it The bodily states of 
which she complains could as well be attri- 
buted to the tumor diagnosis as that of prcg- 
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[4] In tbia connection tbe court erred In 
denying the defendant's request to Instruct 
tbe Jury that : "Wbere there are two or more 
possible causes of an Injury for one or more 
of which the defendant Is not responsible, 
the plaintiff, in order to recover, must show 
by evidence that the Injury was wholly or 
partly the result of that cause which would 
r«ider the defendant liable. If the evidence in 
the case leaves It Just as probable that the 
injury was tbe result of one cause as much 
as the other, the plaintiff cannot recover." 

Other errors are noted, but we deem It 
unnecessary to consider them. Tbe motion 
for nonsuit at the close of plaintUTs case 
should have been sustained, and likewise the 
motion for a directed, verdict In favor of the 
defendant at the close of tbe evidence should 
have been allowed. 

The Judgment of the clrcnlt court Is re- 
versed, and the cause remanded, with direc- 
tions to allow the motion for nonsuit. 



(86 Or. 20) 
KITCHIN T. OREGON NURSERY CO, 
Limited.! 
(Supreme Coort of Oregon. March 4, 1913.) 

1. Appeal and Error (S 882»)— QuEsnoNS 
Reviewable — Immaterial Questions. 

Where, in an action by a buyer of nursery 
stock fur damages caused by receiving defective 
atock, tlie seller placed in evidence statements 
of shipments of stock made out on billheads 
bearing the heading after his name "Orowers 
of reliable nursery stock," the objectioa to the 
admission iu evidence of letters written by bim 
to the buyer because they contained, printed 
on the letter head, the same phrase, was imma- 
terial. 

[ISd. Note.— For other cases, see Appeal and 
Error, Cent Di«. t| 8591-3610; Dec. Dig. | 

2. Sales ({ 416*) — Contracts — Bkeaoh of 
Contract— Evidkncb—Admibsibilitt. 

A buyer of nursery stock, who sues for 
damages caused by the delivery to him of de- 
fective stock, may show that prior to the pur- 
chase a newspaper advertisement of the seller 
containing a representation of the quality of 
the stock came to liis attention and Uiat it In- 
fluenced him to buy the stock. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. i§ 1171, 1172 ; Dec Dig. § 416.*] 

8. Sales (S 416*)— Contbacts— Breach— Evi- 
dence — ADMISSmiLITT. 

Where, in an action by a buyer of nursery 
stock for damages caused by the delivery of 
defective stock, the defense was that the stock 
died for want of proper soil, cultivation, and 
care, evidence of the character and condition 
of the soil was not objectionable because ref- 
erence was made therein to other stock thriving 
in similar soil. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. IS 1171, 1172; Dec Dig. S 41S.*] 

4. Trial (§ 110*) — CoNonCT of Counsei>- 
Obj ections— Necessity. 

It is not error to allow counsel of a party 
to state in the hearing of the jury the matters 
sought to be deduced by the answer of a wit- 
ness to a question to which an objection was 
sustained, unless the adverse party objected to 



the making of the . statement !a tiie preseaM 
of the jury. 

[Ed. Note.— For other cases, see TrUL Cent 
Dig. i 271; Dec Di«. f 110.*] 

5. Appeal and Brbob (S 1068*)— Habmuuhi 
Error— Erroneous Instructions. 

Where the verdict contained no special 
damages except an item specially alleged and 
properly aUawed if plaintiff could recover, and 
an item of $1 menboned as personal damages, 
meaning special damages, the error. If any, in 
an instruction on special damages, was not 
prejudicial, especially as plaintiff conceded that 
the special damages of $1 should be eliminated. 
[Ed. Note. — For other cases, see Appeal and 
Error^ Cent Dig. fS 422&'4228: Dec. Dig. | 

a. EVIDBHCK (f 493*)— OFimOH EVIDBNOB— 

Nonexpert witnesses. 

Questions Involving the effect and quality 
of the cultivation of the soil in which trees 
purchased as nursery stock are planted may be 
established by nonexpert witnesses as a matter 
of common observation^ from the appearance 
of facts, and expert witnesses are not neces- 
sary. 

[EM. Note.— For other cases, see Evidence, 
Cent Dig. {§ 2275-2282; Dec Dig. { 463.*] 

7. Sales (| 417*) — Wabbantt — Evid«hc»— 

Sufficiency. 

Where, in an action for breach of contract 
of sale of nursery stock, the buyer alleged and 
proved that trees, delivered and planted, died, 
and it appeared that the number of dead trees 
in some of the orchards was arrived at by esti" 
mates, by an actual count of dead trees in sec- 
tions of 10 trees through a large part of the 
orchard, and by computing the number of dead 
trees in the balance in the same proportion, 
there was sufficient evidence to enable the jury 
to ascertain the damages with reasonable cer- 
tainty. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. i 1173; Dec Dig. | 417.*] 

8. Sales (| 273*)— Contbact&— Implied Wa». 

SANTY. 

One .engaged in producing and placing on 
the market fruit trees for fruit raising im- 
pliedly warrants that the trees sold are sound, 
healthy, and vigorous. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. IS 772-776; Dec Dig. i 278.*] 

Appeal from Ctrcnlt Court, Washington 
County; J. U. Campbell, Judge. 

Action by A. L. Kitchln against the Ore- 
gon Nursery Company, Iiluilted. From a 
Judgment for plaintiff, defendant appeals. 
Modified and affirmed. 

Plaintiff alleges that In the year 1910 he 
was engaged In the business of buying and 
selling, taking orders for, and supplying, 
fruit trees to the public for planting or- 
chards; that between the 1st day of Febru- 
ary and the 19th day of April, 1910, he pur- 
chased from the defendant young fruit trees 
of the total value of $1,257.59, which were' 
shipped to plaintiff at Roseburg, Or. ; that 
said trees were defective and Imperfect, In 
that they were Immature by reason of late 
cultivation and growth in the fall, and were 
not suitable for planting In the spring; and 
that, although seasonably planted, by rea- 
son of said defects, a large part of them 
died, namely, about 80 per cent thereof, 
whereby plaintiff was damaged In the sum 
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of ^8.88, frel^t and ^xinfeas charges p&id 
tor sUpiment, and the suin of $1,000 for the 
loss of the trees. Plalstlff admits that he 
la Indebted to the defendant in the sum 
of $157.59, and that said sum should be cred- 
ited against said damages. The defendant 
by Its answer admits the sale of the trees, 
but denies that defendant is liable to plain- 
tiff for any defects In the trees, or that 
he sold them upon any warranty; denies 
that the trees were defective, imperfect, im- 
mature, or unfit for planting; and alleges 
that the trees were in good, healthy condi- 
tion, and packed in proper shape, when ship- 
ped. The case was tried before a jury, 
which rendered a r-^irdict In favor of the 
plaintiff for the sum of $901.28, and for per- 
sonal damages $1. Irom which it authorized 
a deduction of ihe $157.59; and defendant 
appeals from the Judgment rendered thereon. 

Bagley & Hare, of HiUsboro, for appellant 
E. B. Xongue, of Hillsboro, and B. L. Eddy, 
of Boseburg, for respondent 

EAKIN, J. (after stating the facts as 
aI>ove). There are a great Liany assign- 
ments of error, but all may be included un- 
der a few points. 

[1] Objections were made to the "ntroduc- 
tion in evidence of several letters, written 
by the defendant to the p.alntlff, ..'or the 
reason chat they contained .printed on the 
letter head, foUowing the name of the de- 
fendant the words, "Orowers of reliable nur- 
sery stock," but the objections are rendered 
Immaterial for the reason that defendant 
placed In evidence several Btatements of 
shipments of trees made out npon billheads 
bearing the same heading, and including the 
statement objected to. 

[2] Plaintiff offered in evidence a news- 
paper advertisement published over defend- 
ant's name, the admlssicm of which was ex- 
c^ited to by the defendant. Plaintiff tes- 
tified that the advertisement came to his at- 
tention before he purchased the trees, and 
that it influenced 'aim to buy from the de- 
fendant The advertisement is in the nature 
of a representation of the matters stated 
therein to those who might thereafter deal 
with the company, and tends to establish 
an implied warranty to subsequent purcbas- 
en of the truth of such representation, and 
was competent evidence for that purpose. 
See Mllburn Wagon Co. v. Nisewarner, 90 
Va. 714, 19 S. £. 846. 

[3] Testimony as to the character and con- 
dition of the soil was not objectionable be- 
cause reference is made therein to other 
trees thriving in similar soil; part of the de- 
fense being that the trees died for want of 
proper soil, cultivation, and care. 

[4] Error is assigned to the ruling of the 
court in permitting counsel for plaintiff to 
state, within the hearing of ihe jury, the 
matters sought to be deduced by the answer 
of the witness to a question to which an 



objectkm was sustainefl. K It appeared diat 
such a statement might be prejudicial, de- 
fendant should have objected to the' state* 
ment being made within the hearing of the 
Jury, and, no doubt, the court would have 
required the statement to have been made 
in writing rather than orally; bHt, In the 
absence of such objection being timely made, 
no error was committed. 

[6] Exceptions are also taken to the in- 
struction of the court as to special damages ; 
but the verdict contains no special damages, 
except the Item of freight, wliich is special- 
ly alleged, and properly allowed if plaintiff 
is entitled to recover, and an item of $1, 
mentioned as "personal damages." We un- 
derstand the term "personal damages" to 
mean special damages; but, as the amount 
allowed in the verdict was only nominal, 
the Instruction could not be prejudicial er- 
*or; and, as the plaintiff in his brief con- 
cedes that the special damages may be strick- 
en out, that win be the order. 

[6] Witnesses testified as to the effMt and 
quali^ of the cultivation of the soil In 
which the trees were planted, and it is con- 
tended by defendant that this was expert 
opinion by non«cpert witnesses. We do not 
deem the matter sought to be established by 
this evidence as a matter requiring scien- 
tific knowledge or special skill or learning, 
but rather a matter of common observation 
from the appearance of facts. It is said In 
Graham v. Pennsylvania Co., 189 Pa. 158, 
21 Atl. 152, 12 li. B. A. 295, and quoted with 
approval in National Bank v. Fire Assoda- 
Uon, 33 Or. 181, 53 Pac. 11: "That th« 
opinions of witnesses are. In some cases ad- 
missible as evidence, even when not com- 
ing properly under the head of expert tes- 
timony, has long been established in prac- 
tice."- In the case of National Bank v. Pire 
Association,' supra, Mr. Justice Wolverton 
says: "There are several reasons assigned 
which characterize its (nonexpert testimony) 
competency, among which may be enumer- 
ated Its necessity as being the only method 
of proving certain facts essaitlal to the due 
and proper administration of 'ustlce; that 
it is not a mere opinion, but a conclusion of 
fact to which the judgment and copimon 
knowledge of the observer has led him in 
regard to the subject-matter; and that cer- 
tain facts are of such a nature that what- 
ever a -witness may affirm touching them 
he asserts largely as an opinion, but so 
blended with knowledge and recollection that 
the line where opinion ends and tact begins 
cannot be distinguished, making it In ef- 
fect, a compound question of fact and 
opinion." See, also. Farmers' Bank v. Wood- 
ell, 38 Or. 298, 61 Pac. 838. The admission 
of the evidence could not have been prej- 
udicial, and was not error. 

It is further contended that the price at 
which the trees were sold by plaintiff was 
not competent, but the evidence relating 
thereto was excluded, and the court in the 
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tnatmctlmis bdd the Jury that the porcbase 
price of the trees at Oreoco should be the 
basis upon which to compote the damages. 

(7) Again, it is objected tliat damages can* 
not be predicated upon estimates. The num- 
ber of dead trees in some of the orchards 
was arrived at by estimates, namely, actual 
count of dead trees in sections of ten trees 
through a large part of the orchard; the 
number of dead trees in the balance of the 
orchard being computed in the same propor- 
tion. In many of the orchards It was de- 
termined by actual count, and the evidence 
was sufficient . to enable the Jury to ascer- 
tain the damages with reasonable, certainty. 
HosUns V. Scott, 52 Or. 276, 96 Fac. 1114. 

[t] The principal contention of plalntUf 
is as to the liability of defendant upon its 
Implied warranty that tlie articles sold shall 
be suitable for the purposes to which they 
are to be applied. Ttiis rnle is well recog- 
nised by this court Gold Ridge Mining 
Co. T. Tallmadge, 44 Or. 34, 74 Fac. 825, 
102 Am. St Rep. 602; liOnz t. Blake, 44 
Or. 673, 76 Pac. 357; Mine Supply Co. ▼. 
Oolumbla MMlng Co., 46 Or. 395, 86 Fac. 
790. However, In this case it is not neces- 
sary to apply the rule because the plalntlil 
ip not only contending that the trees were 
not suitable for the use to which they were 
to be applied, but that the trees were not 
sound. Defendant admits that It is bound 
by an implied warranty to that extent name- 
ly, that the trees were sound and healthy, and 
tile testimony strongly tended to establish 
the fact that ttie trees were not sound, but 
wae unhealthy trees having an 'nherent de- 
fect which caused th^n to die; and the 
jury passed upon the question of the In- 
lierent defect, as well as the cause of the 
death of the trees. Defendant ccMttends that 
it was not liable upon a warranty that the 
trees would grow, but only that they wece 
live trees of the variety ordered. 'Defend- 
ant as a' nursery company was producing 
and putting upon the market young fruit 
trees for. fruit raising; and nursery' fruit 
stock cannot be considered with reference 
to any other piirpose. Hence there is an 
implied warranty that the trees are sound, 
healthy, and vigorous. Defendant states in 
its brief that "when a known and described 
article is purchased, and the plaintiff pur- 
chased what he got and got what he pur- 
chased, there Is no implied warranty that 
it is reasonably fit for the use intended by 
the purchaser." But plaintiff's contention 
Is that he did not get 'what tie purchased, 
namely, sound, healthy, and vigorons trees. 

There are other errors assigned relating 
to the adnilRAibility of the evidence and In- 
structions to the Jury, but we deem them 
unimi>ortant. 

After careful consideration of the law ap- 
Idicable to the questions here involved, and 
a review of the evidence, we find no prej^ 
ndicial error. 



' The case was tairly presorted to the Jury, 
and, eliminating the $1 special damages, 
the Judgment is affirmed. 



LOWERY et aL v. COLE et at 
(Supreme Court of Montana. Feb. 21, 1913.) 

1. APPEAI, and EbBOB (I 054*)— DrSCHETION- 
AKT RUUNO — FBEUMINABy INJUNCTION. 

The trial court's exercise of discretion in 
granting a preliminary injunction could aot be 
distarbed on appeal, where there was no mani- 
fest abuse of discretion. 

[Ed. Kote. — For other cases, see Appeal and 
Error, Cent Dig. t$ 3818-3821; Dec. Dig. | 
954.*] 

2. Injunction (| 144*) — Pbeliminabt Ik- 
JtrNCTiON— Notice. 

Under the express provisions of Rev. 
Codes, i 6445, a preliminary injunction may be 
granted in exigent rasps upon the complaint 
alone before the defendant has answered, where 
the court believes that irreparable injury will 
result from the delay required for giving no- 
tice. 

[Ed. Note. — For other cases, see Injunction. 
Cent Dig. H 316, 317, 321; Dec. Dig. { 144.*] 

3. Injunction (| 161*) — Pbeuminakt Ik- 

JUNCTION— CONTINUANCB AFTEK ANSWEB— 
DiBCBETlON. 

Whether a preliminary injunction shall be 

continued after the defendant anitwers is a 

matter within the discretion of the trial court 

[Ed. Note. — For other cases, see Injunction, 

Cent Dig. { 347; Dec. Dig. i 161.*] 

4. Specific Pebformancts (| 108*)— Pkeum- 
iNABT Injunction — Dibcbetion — Ooii- 

PI.AINT. 

The granting of a preliminary injunction 
in a suit for specific performance to restrain 
a foreclosure sale about to be held pursuant 
to a brtfach of the contract sought to be en- 
forced was not an abuse of discretion, though 
the complaint failed to allege that the defend- 
ants were insolvent 

[Ed. Note. — For other cases, see Specific Per- 
formance, Gent Dig. { 363; Dec. Dig. ( lOa*] 

5. Specific Pbrfobkanck (J 114*) — Com- 
plaint— SurFiciBHCY— Ten i>eb. 

Where the bill in an action for specific 
performance of a contract for the sale of land 
alleged that plaintiff was willing and ready to 
comply with the contract, and that In compli- 
ance therewith he bad tendered a deed which 
had been refused, it was not demurrable be- 
cause it failed to allege a deposit of the deed 
with the clerk of court. 

[Ed. Note.— For other rases, see Specific Per- 
formance. Cent. Dig. a 356-370, 372; Dec. 
Dig. g 114.*] 

6. Specific Pekfokuancb < ({ 114*) — Com- 

FlJkiNT — Sufficiency. 

The complaint in an action for specific 
performance of a contract for the sale of land 
need not nllege speciiJ circumstances showing 
that plaintiff has no adequatp remedy at law; 
the alIei;ation of a breach of the contract be- 
ing sufficient to raise the presumption that 
pecuniary compensation will not afford ade- 
quate relief. 

[Bd. Note. — For other cases, see Specific Per- 
formance, Cent Dig. {|S 356-S70, 372; Dec. 
Dig. $ 114.*] 

7. Specific Perfobmance (| 108*)— Pbeskr- 
VATioN OP Status Quo — Injunction. 

Where the court has jurisdiption of an 
action for the specific perfnmiance of a con- 
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.tract for the aiJa of -laitd, It taay Me afl tbe 
iastrumentalitieB at its mqtosal to preserve 
the status quo until the controversy can be 
determined on the merits, and hence the court 
had power to enjoin a foreclosure sale of the 
property covered by the contract. 

lEd. Note. — ^For other cases, see Specific Per- 
formance, Cent. Dig. { 353; Dec. Dig. i 108.»] 

Appeal from District Conrt, Ravalli Conn- 
ty ; R. Lee McCuUocli, Judge. 

Action by Andrew Tjowery and another 
against Mary Cole and ' another. From an 
order refusing to dissolve an injunction, de- 
fendants appeal. Affirmed. 

O'Hara, J^dwards & Madeen, of Bamilton, 
for appellants. J. D. Taylor and L. O. Jolin- 
aon, both of ^ipilton, for reepondattB. 

BRANTLT, C. 3. Appeal from an order 
refusing to dissolve an injunction. On Jan- 
uary 20, 1912, the plaintiffs were indebted 
to the defendant Mary Cole in the sum of 
$&I9.44, evidenced by a Judgment recovered 
in the district conrt of Ravalli county on 
8ept«nber 2, 1911. They were also indebted 
to one Liouise J. Hageman. A portion of this 
indebtedness, the exact amount being not 
then definitely determined, was secured by 
a mortgage upon lots 15 and 16, in block 
21, In Hamilton, Ravalli county. Tbe plain- 
tiffs, desiring to effect satisfaction of the 
Judgment and also to procure a discharge of 
BO much of their indebtedness to Rageman 
as was secured by the mortgage, entered into 
a contract in writing with the defendant 
Gole, under the terms of which they agreed 
to convey to her the said lots by warranty 
deed at a price to be fixed by three arbi- 
trators, one chosen by each of the parties to 
tbe contract, and the third by these two. 
The defendant Cole agreed on her part to ac- 
cept the conveyance at the price so to be 
fixed, and in consideration therefor (1) to 
pay so much of the Hageman indebtedness as 
was secured by the mortgage; (2) to apply 
tbe remainder to the satisfaction of the Judg- 
ment; and (3) to pay the balance, if any 
then remaining, to the plaintifts. The arbi- 
trators were selected and fixed tbe price of 
tbe lota at 91,750. The amount of the Hage- 
man incumbrance was then definitely ascer- 
tained to be $778. In addition to these facts, 
tbe complaint alleges that the plaintiffs there- 
upon executed a warranty deed to defendant 
Cole; that they tendered it to her and de- 
manded that she pay the mortgage indebted- 
ness due Hageman; that she refused to ac- 
cept tbe deed or to pay the said indebtedness 
and has ever since refused to do so; that 
tlie plaintiffs have ever since been ready to 
deliver tbe said lots to this defendant accord- 
ing to tbe terms of tbe contract ; that on the 

day of , 1912, this defendant 

caused an execution to be issued upon the 
judgment and to be placed In the bands of 
the defendant George See, the sheriff of 



Ravalli county r that, tmder anS by virtue 
of it, be had selaed certain personal prop- 
erty of plaintiffs, consisting of live stock, 
hay, grain, farming implements, household 
goods, etc. ; that he has advertised it for sale 
to satisfy the Judgment ; and that, unless he 
is restrained from so doing, he will proceed 
to Complete the sale and satisfy the Judg- 
ment. It is furtlier alleged by way of con- 
clusion that the plaintiffs are without a 
plain, speedy, or adequate remedy at law, and 
will suffer Irreparable injury If the sale Is 
carried to completion. The prayer is for a 
decree requiring the defendant Cole to per- 
form the contract according to its terms, and 
for an injunction to restrain the sale pend- 
ing tbe action. Attached as an exhibit is a 
copy of the contract The allegations are 
upon positive knowledge. The complaint was 
filed on November 8th. Tbe conrt issued tbe 
injunction as prayed, but without notice; 
tbe sale being advertised for that day. On 
December 6tb tbe defendants moved the 
court to vacate the order granting the' in- 
junction on tbe grounds that the facts stated 
do not warrant tbe granting of tbe writ, and 
that, In any event, they do not exhibit suA 
an emergency aa Justified the granting of It 
without notice. The motion was supported 
by an affidavit by tbe defendant See, and 
by an answer by both defendants. Tbe affi- 
davit does not controvert any of the facts 
alleged in tbe complaint Tbe answer admits 
all of the allegations therein made, except 
that it denies a tender of the deed by thW 
plaintiffs. It alleges in this connection that 
the defendant Cole, at tbe time the value ot 
the lots was fixed by tbe arUtrators, was, 
and ever since has been, ready and willing 
to accept tbe deed from plaintiffs and to car- 
ry out the terms of the contract, but that 
the plaintiffs refused, and ever since have 
refused, to deliver it or the possession of the 
lots. 

[1] It Is a settled rule In this Jurisdiction 
that tbe granting or refusing to grant a pre- 
liminary injunction in a particular case rests 
in tbe discretion of the district court and 
that this court will not Interfere with tbe 
exercise of that discretion unless there has 
been a manifest abuse of it. Bennett Bros. 
V. Congdon, 20 Mont 206, 50 Pac. 556 ; Boyd 
v. Desrozler, 20 Mont 449, 52 Pac. S3; ITor- 
rester et al. t. Boston & Mont, etc., Co., 21 
Mont 655, 55 Pac. 229, 353. 

[2, 3] In exigent cases, before tbe defend- 
ant has answered, tbe writ may be granted 
without notice either upon tbe complaint 
alone or upon affidavits, if in the opinion of 
tbe court irreparable injury will result from 
the delay required for giving notice. Rev. 
Codes, {§ 6644, 6645. So it is discretionary 
with the court as to whether tbe injunction 
shall be continued after the defendant has 
answered. 

[4, fi] The contention of counsel is that 
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stnce it le not alleged tbat th^ defendants are 
insolTeut, and it is apparent tbat an action at 
law for damages for a violation of the con- 
tract would adequately compensate the plain- 
tiffs, the court abused its discretion both in 
granting the writ, and in refusing to sustain 
the motion to set it aside. There is no merit 
in the contention from either point of view. 
The complaint is verified upon knowledge. 
This meets the requirement of the statute. 
Sectioa 6644, supra. We do not think tbat 
it can be questioned that the plaintiffs are 
entitled to a specific performance of the con- 
tract, if the facts as stated are established 
by the evidence. The complaint is not a mod- 
el of pleading, but it sets fortb dearly the 
stipulations of the contract, the definite as- 
certainment of the purchase price in accord- 
ance therewith, and a tender of such a con- 
veyance as the plaintiffs bound themselves 
to make. But for the single issue as to the 
tender of the deed, upon the admissions in 
the answer it is apparent tbat defendant 
Cole is without defense. It is true the deed 
is not tendered with the complaint; yet, 
since the plaintiffs have submitted them- 
selves to the Jurisdiction of the court, they 
may be required to prepare and deposit the 
deed in court at any time before the decree 
granting them relief. By demanding the re- 
lief sought, coupled with the allegation of the 
offer to perform, they exhibit their willing- 
ness to. meet all the obligations to be per- 
formed on their part Hence the complaint 
is not open to objection because the plain- 
tiffs do not allege a deposit of the deed with 
]the clerk. A» was said by the Supreme Court 
of Appeals of West Virginia, in Vaught v. 
Cain, 31 W. Va. 424, 7 S. E. »: "Whatever 
may be the rale as to dependent covenants in 
courts of law, it is well settled, in cases of 
tills character In courts of equity, tbat it 
will not make the bill demurrable merely be- 
cause the plaintiff falls to tender with his 
bill for specific performance a sufficient or 
any deed for the land." There is some di- 
versity in the decisions on the subject, but, 
where it appears tbat an offer to perform 
has been made and refused, it is sufficient if 
the plaintiff alleges tbat he is willing and 
stands ready to comply with the contract on 
his part Bruce v. Tllson, 25 N. Y. 194. 

[8] In this character of action it is not 
necessary for plaintiff to allege special cir- 
cumstances showing that be has no adequate 



remedy at law. The allegation of a breadi 
of such a contract is Itself sufficient to raise 
the presumption that pecuniary compensation 
will not afford adequate relief. Ide v. LeU- 
er, 10 Mont 5, 24 Pac. 695, 24 Am. St Rep. 
17; Christiansen v. Aldrlcb, 30 Mont 451, 
76 Pac. 1007; Bev. Codes, § 6099. In other 
words, when It appears that the defendant 
has refused to comply with his contract, the 
presumption attaches that the plaintiff has 
suffered detriment which is irreparable in an 
action for damages and is prima facie en- 
titled to Invoke the aid of equity to obtain 
adequate relief, viz., the i)erformance of the 
contract 

[71 The court may grant or withhold re- 
lief, according to the drcnmstances as they 
are made to appear by the evidence (Chris- 
tiansen V. Aldrlcb, supra); but having as- 
sumed jurisdiction of the action, it wiU, as 
in any other action, make use of all the in- 
strumentalities at its disposal to preserve 
the status quo until the controversy can be 
determined on the merits. Taylor et aL ▼. 
Florida East Coast By. Oo., 54 Fla. 635. 46 
South. 574, 16 L. B. ▲. <N. 8.) 307, 127 Am. 
St. Bep. 155, 14 Ann. Cas. 472; 2 High on 
Injunctions (4th Ed.) 1120. The question here 
Is not as counsel seem to think, whether a 
case is stated for an injxmctlon to restrain 
the collection of a judgment which should be 
deemed satisfied, but whether, pending the 
action, the court should restrain conduct on 
the part of the defendants which, but for the 
restraint would result in a condition which 
would render the final decree in favor of 
plaintiffs ineffective. If the plaintiffs are 
entitled to any relief, they are entitled to 
have the Judgment satisfied in conformity 
with the terms of the contract This they 
cannot have if the sale is allowed to proceed 
and satisfaction is had by that means ; for, 
under the changed conditions which would be 
found to exist at the termination of the ac- 
tion, the rights of the parties, as affected by 
the seizure and sale of the property, would 
be left wholly unadjusted. 

The injunction was properly issued in the 
first instance, and the action of the court in 
denying the motion was correct The order 
Is affirmed. 

Affirmed. 

HOLLO WAT, O. J., and SANNEB, X, con- 
cur. 
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BRANDT et al. t. MelNTOSH et aL 
(Supreme Court of Montana. Feb. 21, 1913.) 

1. PlKADINQ (S 8*)— CONCLUSIONB— ENJOIN- 

iNo Issue of Sheriff's Deed. 

In an action to enjoin the issue of a sher- 
iff's deed on execution sale of a mine under a 
judgment for services, a complaint alleging 
only that defendant's claim for services was 
fraudulent and was approved by other de- 
fendants solely to obtain possession of the 
mine, and that the entire suit wag a conspiracy, 
is insufficient to authorize an injunction, the 
allegations being mere conclusions, and not 
sufficient under Rev. Codes, | 6532, requir- 
ing the complaint to contain * statement of 
the facts constituting a cause of action to sup- 
port an injunction. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. H 12-28%; Dec. Dig. | 8.*] 

2. CORPOBATIONS (§ 211* )— ACTIONS BT 
STOCKHOLOT!B9— OoiCPLArNT— SUFFICIENCT. 

Where stockholders of a corporation seek 
an injunction to prevent the sale of corporate 
property, a complaint which does not show that 
they are minority stockholders is insufficient to 
afford them relief, as under Rev. Codes, {| 
38S5, 3838, they may control the election of 
directors and remove objectionable ones if 
they have a majority. 

[Ed. Note.— For other cases, see Corpora- 
tions, Cent Dig. {§ 814~«18, 820, 821, 823, 
824; Dec. Dig. | 211.*] 

S. CoBPOitATioiTs ({ 206*)— Aonozro bt Szoos-' 

HOLDEBa— DkMANO. 

Minority stockholders are not entitled to 
sue to prevent the sale of corporate property 
under an invalid judgment, where they have 
made a demand only upon the president and 
secretary, and it does not appear that relief 
has been sought by appeal to the board of di- 
rectors. 

[Ed. Note.— For other cases, see Corpora- 
tions, Cent Dig. U 781-796; Dec. Dig. f 206.*] 

4. CORPOBATIONS (I 211*)— AOnOHS BT 

Stockholdbbs— Petition— SuFFiciENCT. 
A complaint by stockholders to enjoin is- 
sue of a deed on execution sale of corporate 
property under a judgment is insufficient, where, 
though alleging that the officers have failed to 
redeem, it fails to allege that the officers who 
refused to redeem from the sale had any means 
of obtaining funds to redeem. 

[Ed. Note. — For other cases, gee Corpora- 
tions, Cent Dig. a 814r-818, 820, 821, 823, 
824; Dec. Dig. { 211.*] 

5. Pleadino (§ 8*)—CoNCLusioN8— Enjoin- 
ing Issue of Sheriff's Deed. 

A complaint by stockholders to enjoin the 
issue of a sheriffs deed to corporate proper- 
ty on the ground of fraud in the judgment un- 
der which the sale was made, which alleges 
that the control and operation of the mine 
has been in the hands of a board of directors 
who have managed it for their own personal 
advantage, and that thej might obtain control 
of the property to the loss of the stockholders, 
is insufficient for want of a statement of the 
facts on which the charge is based, 

[Ed- Note. — For otjier cases, see Pleading, 
Cent Dig. H 12-28%; Dec. Dig. § 8.*] 

Appeal from District Court, Missoula 
County; F. C. Webster, Judge. 

Action by Henry B'. Brandt and others 
against Robert G. McIUtosb and others and 
Curds Huner and another. From a judg- 
ment for plalntlfTs, the last-named defend- 
ants appeal. Reversed^ 



Elmer E. Hersbey, of Missoula, for appel- 
lants. MacChesney, Becker & Bradl^, of 
Chicago, IlL, and Woody & Woody and A. J. 
Violette, all of Missoula, for respondents. 

HOLLOWAY J. This Is an appeal from 
an order granting an injunction. The com- 
plaint alleges that in June, 1911, Curtis Hul- 
ler commenced an action In the district court 
of Missoula county against the Amador 
Copper & Gold Mining & Milling Com- 
pany, Limited, a corporation, to recover $5,- 
822.44, alleged to be due him for work and 
labor performed for the corporation; that 
due service of summons was made; that 
on July 8, 1911, the default of the defendant 
corporation was entered. Judgment recovered 
by default for the full amount demanded, 
and execution Issued and placed In the hands 
of the sheriff of Missoula county for service. 
It Is then alleged that In the proceedings 
leading up to the sherUTs sale, and in the 
sale Itself, such irregularities occurred, and 
these are pointed out, that a sherUTs deed 
ought not to issue to the purchaser of the 
property at such sale. After a bearing the 
district court ordered an injunction to Issue 
restraining the defendant sheriff from Issu- 
ing the deed, and this appeal followed. 

But for certain statements contained In 
the brief of respondents we would be uncer- 
tain as to the theory upon which plaintiffs 
proceeded, but we have the repeated assur- 
ance that the purpose of this su**. is two- 
fold: (1) To set aside the Huller Judgment; 
and (2) to hare vacated the pretended sher< 
ICCs sale. As andllary relief and for the 
purpose of maintaining the status quo, an 
injunction was demanded restraining the 
sheriff from executing or delivering a •sher- 
iff's deed pending a final determination of 
the cause. 

[1] 1. The only allegations to be found In the 
complaint which reflect in the least upon the 
character of Hnller's claim or his Judgment 
are these: "That the claim of the said Cur- 
tis Huller is a pretense and a fraudulent 
claim, approved by the said Robert G. Mc- 
intosh and the said George F. Stoney, to- 
gether with other parties unknown to your 
orators, for the sole purpose of obtaining 
possession of the Amador mine and the oth- 
er property mentioned in the said sheriff's 
sale for themselves in fraud of your orators' 
rights," etc. And, again: "Your orators 
further allege that the entire suit brought 
In this court by Curtis Huller Is a mere 
scheme and conspiracy on the part of the 
said Cnrtia Huller, Robert G. Mcintosh, and 
George F. Stoney and others unknown to 
your orators to obtain possession of the said 
premises described In the said sheriffs re- 
turn In fraud of the rights of your orators," 
etc. It will be observed at once that In nei- 
ther of these excerpts Is there a single fact 
stated. Each consists of a bald conclusion. 
Under our Code, the complaint mnst contain 
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elicited from him was fixed at a time and 
place for whicb tliere was no foundation in 
the appellant's case. As to Grotz and Ward, 
the condition is different For the appel- 
lant the witnesses Porter, Gardiner, and 
Wilson had testified to the effect that, after 
respondent had been taken to the baggage 
room, some conversation occurred In which 
the respondent stated in effect that, as the 
train was coming into town and as he was 
getting out of the car, some one of his com- 
panions In the car pushed him and he fell. 
On cross-examination Porter further testi- 
fied that the respondent did not say a brake- 
man pushed him off; and Gardiner and 
Wilson testified that the respondent did not 
say who pushed him. We are satisfied that 
there was but one conversation in the bag- 
gage room. The testimpny of Grotz and 
Ward, therefore, was admissible as part of 
that conversation (Rev. Codes, f 7871; 1 
Eacy. of Evidence, p. 3S5), and as a con- 
tradictory version of It Fidelity & Casual- 



ty Oo. ▼. Dorough, 107 Tei. 38», 46 a C. A. 
384; Carver v. United States, 164 U. S. 
694, 17 Sup. Ct 228, 41 L. Bd. 602 ; O'Ke^e 
V. Eighth Ave. R. Co., 33 App. Dlv. 324, 6S 
N. Y. Supp. 940; St Louis, etc., Co. v. Frazler 
(Tex. Civ. App.) 87 S. W. 400. Tlie way for 
it having been opened in appellant's case. 
Its admissibility In rebuttal was not affected 
by the fact that the declaration was self- 
serving. 

[4] The trial court was in better position 
to appreciate the value of this testimony 
than we are. In view of what appears in 
the record, it does not seem to have been of 
very much Importance; but its exclusion 
was error, and we cannot say that the trial 
court was guilty of a graver error In the ef- 
fort to correct It 

The order appealed from is affirmed. 

Affirmed. 

BBANTLY, a J., and HOLLOW AT, J^ 
concur. 
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BORQWAROT et *L t. McKITTBIGE OIL 
CO. (li. A. 2,997.) 

(Supreme Court of California. Feb. 11, 1913. 
Rehearing Denied March 18, 1913.) 

1. Mines and Mikkbals (| 14*)— Looaiiok 
— Valtdity. 

Where persons locating mining claims 
formed a corporation, each owning stock in pro- 
portion to their claims, the location is not in- 
valid, as in the case where persons merely lend 
their names to a corporation, in which they 
liave no interest, to enable it to acquire a great- 
er area of mining ground than is allowed. 

[Ed. Kote.— For other cases, see Mines and 
Minerals, Cent Dig. H 19, 20; Dec. Dig. i 
14.*] 

2. Mimes and MmE&ALS d 38*)— Location 
—Abandonment. 

In an action inrolTing the right to mining 
land, evidence held not to establish a volun- 
tary abandonment by defendant of its location. 
[Ed. Note.— For other cases, see Mines and 
Minerals, Cent Dig. fS 87^-113; Dec. Dig. i 
38.*] 

8. Mires and Minebals (| 23*)— ANinrAi. 

Assessment Work— Necessitt. 

XJntll an actual discovery of mineral ia 
made upon a claim, the location is not perfect- 
ed, and annual assessment work is not neces- 
sary. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. H 61-fi9, 114; Dec. Dig. 
I 23.*] 

4. Mines and MimaAifl (} 26*)— Location 

—Effect. 

Upon the locating of a claim and posting 
of notice, the locator, while acquiring no vest- 
ed right as against Congress until the inchoate 
location is perfected by discovery, has a right 
as against tjhird penons, to be protected against 
all forms of entries, so long as he remains in 
possession and with due diligence prosecutes 
hia work of discovery; but, where he abandons 
bia work toward discovery, the claim may be 
relocated, and the subsequent locators, if they 
remain in possession and diligently prosecute 
the work of discovery, which does not mean 
the pursuit of capital for the work, but the ac- 
tual prosecution of the work, they may perfect 
title good aa against the original locator. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. || 61-63; Dec. Dig. i 
26.*] 

6. Mines and Minebals d 86*)— Location 
OF Claim— WOBK of Discovebt. 

Where a claim upon which there had been 
no discovery was relocated by plaintiffs, their 
placing men in a cabin, with directions to 
'watch the land, together with the mere figur- 
ing as to the charge for drilling oil wells, is 
not such a diligent prosecution of the work of 
discovery as to perfect the relocation as against 
the original locator. 

TEd. Note.— For other cases, see Mines and 
Minerals, Cent Dig. { 87; Dec. Dig. f 36.*] 

6. Mines and Minerals (S 23*)— Location 

— Work of Discovert. 

A locator of a mining claim is protected 
in his possession only while he may be fairly 
beld to be actually engaged in such work as 
reasonably may be discovery work, and will 
not be protected on the theory that he is enti- 
tled to a reasonable time to begin work, where 
actual operations were not begun for several 
months after location. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. {} 51-69, 114; Dec. Dig. 



7. Mines and MiNEBALa (f 26*)— Looatioit 

— RlLOOATION. 

Where defendant did not abandon its orig- 
inal location, but merely failed to diligently 
prosecute the work of discovery, a relocation 
by plaintiffs, who also failed to prosecute the 
work of discovery until after re-entry and com- 
mencement of discovery work by defendants, 
will not bar defendant of its rights under the 
original location. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. {i 61-Q3; Dec Dig. i 
26.*] 

Department 1. Api>eal from Superior 
Court, Kern County ; J. W. Mabon, Judge. 

Action by George W. Borgwardt and oth- 
ers against the McKlttrlck Oil Company. 
From a Judgment for plaintiffs, defendant 
appeals. Reveised. 

J. W. Laird and F. K Borton, botb of Ba- 
kersfleld, for appellant George E. Whlta- 
ker, of Bakersfleld, and Charles 6. Lamber- 
son and Lamberson & Lamberson, all of Vi- 
salia, for respondenta 

ANGELLOTTI, J. Tfats la an appeal from 
a Judgment given In an action commenced 
June 1, 1908, to qniet plaintiffs' title to the 
N. E. ^ of section 12, township 30 south, 
range 21 east, Mt. Diablo base and meridian, 
containing 160 acres, wblch Is valuable for 
petroleum oil. Plaintiffs claim under an at- 
tempted United States placer mining loca- 
tion, Initiated by the posting by them of 
notice of location on the ground on May 26, 
1908, while defendant claims under two lo- 
cations initiated on September 19, 1899, one 
including the N. % of said N. E. %, with 
lots 1 and 2 In tbe N. W. M, of the same 
section, and the other including the S. >^ 
of said N. B. Vi, witb lots 3, 4, 5, and 6 
in the S. H % of the same section. 

The findings of the trial court, which are 
In full accord with tbe allegations of tbe 
complaint of plaintiffs, are to the following 
effect: Plaintiffs, who were then citizens of 
tbe United States over tbe age of 21 years, 
on May 26, 1908, filed a mineral location 
covering said quarter section under and pur- 
suant to the provisions of chapter 6, title 
32, Revised Statutes of the United States, 
by posting a notice In due form tbereon, 
where It was easily discernible, and per- 
forming the other acts essential to the in- 
itiation of a location. All said land was at 
said time a part of the public domain of the 
United States, and was unappropriated, open, 
vacant, and unoccupied land, subject to lo- 
cation and entry by citizens of tbe United 
States. Immediately following tbe making 
of sncb location, they entered upon the oc- 
cupancy and irassesslon thereof, and con- 
tinued in the exclusive possession thereof 
up to May 29, 1908, engaged in the develop- 
ment of the same for the oils, gypsum, and 
other minerals contained therein. During 
tbe night of May 29, 1908, while plaintiffs 
were in such possession, tbe defendant, with- 
out their consent, entered In and upon the 
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svTtBiCe lines of said claim, announcing Its 
intention to drill for mineral oils contained 
tbereln, and have ever since proceeded, and 
are now proceeding-, "to put into effect the 
said announcement and the preliminary work 
of drilling for said mineral oils." The court 
further found that, at the time of plaintiffs' 
location, the land was not held by the de- 
fendant under or by virtue of any mineral 
location whatever, and the defendant was 
not the owner of, or entitled to the posses- 
slon of or In the occupancy or possession 
of, said land or any part thereof, or actively 
or in good faith engaged in the work of 
prosecuting the development of said land or 
any part thereof for oil. It further found 
that any attempted location which defendant 
had made upon said land had, prior to May 
26, 1908, become forfeited by reason of the 
failure of defendant or its predecessors In 
interest to do or perform the assessment 
work required by law to be performed upon 
said land during the year 1907, and that 
defendant was not thereafter, or on August 
18, 1908, in the possession or occupancy of 
the land under any mineral location what- 
ever. It further found that i^intUfs, with- 
in a reasonable time after their location, 
commenced in good faith the work of de- 
veloping the land for the mineral oil con- 
tained therein, and prosecuted the same with 
reasonable diligence until the discovery of 
oil in a well drilled by the lessees of plain- 

tUlB. 

Judgment was given that, subject only to 
the paramount title of the United States, 
the plaintiffs are the bcAb owners of said 
land, and enjoining . defendant from assert- 
ing any claim thereto. As we have said, 
this is an appeal by defendant from such 
judgment. It Is claimed that the findings 
are in certain material respects without sup- 
port from the evidence. 

Except in regard to the matter of assess- 
ment work for the year 1907, there is prac^ 
tically no conflict in the evidence. Sub- 
stantially sncb evidence Is as follows: As 
we have said, defendant claims under two 
locations initiated on September 19, 1899, 
one including the N. % of said N. E. V*, 
with lots 1 and 2 In the N. W. M of the 
same section, and the other Including the 
S. % Of said N. E. %, with lots 3, 4, 5, 
and 6 in the S. E. \i of the same sec- 
tion. Notices of location were posted on 
September 19, 1899, on these two claims on 
behalf of the requisite number of persons, 
who at sncb time intended to work through 
the agency of a corporation, in which they 
were to hold the stock in equal shares, and 
who subsequently, on December 2, 1899, con- 
veyed their respective Interests to defendant 
corporation. The work of development was 
immediately proceeded with on lot 5 in the 
S. E. % of the section, with the result that 
a well was drilled to the depth of about 
1,100 feet At a depth of some 775 feet, 
25 feet of rich oil sands were diacovered, 



capable of producing. It Is claimed, 4d bar- 
rels of oil per day. No oil was In fact pro- 
duced; defendant endeavoring to pass through 
and reach a greater production at a lower 
depth. Finally an immense flow of artesian 
water was struck, which effectually prevent- 
ed further operations In that well. This 
was In the latter part of 1899 or the early 
part of 1900. It may b« conceded that from 
such time until May 28, 1908, there was no 
such continuous work as would warrant a 
conclusion that defendant was continuously 
and diligently prosecuting any discovery work 
on either location, and that it was not do- 
ing so on May 20, 1908. It claims that a 
sufficient discovery was shown on the south- 
erly location by what we have already stat- 
ed, which perfected that location, obviated 
the necessity of any further work, except the 
$100 assessment work required annually on 
a claim after discovery and before patent, 
and dispensed with the necessity of further 
actual possession, all of which results do fol- 
low an actual discovery. 'Defendant owned 
other claims, adjoining or cornering on these 
locations, on some of which It was prosecut- 
ing work. In April, 1908, defendant's board 
of directors voted to order the timbers for 
a rig to drill a well on the northerly loca- 
tion. At this time, Mr. Davis, who located 
the alleged claim, as agent of plaintiffs, was 
the foreman of defendant, as well as a stock- 
holder and director th^«ln. 'Early in May 
he severed his relations with defendant On. 
May 23, 1908, defendant commenced the over- 
hauling and repair of a water pipe line to 
be used In drilling on said northerly loca- 
tion. On May 26, 1908, Davis went upon the 
N. E. 14 of section 12 to locate the same for 
plaintiffs. At that time no one was in actu- 
al physical possession of any part thereof. 
There was an old cabin on the northerly ^ 
of said N. E. %, and another old cabin on 
the S. E. % of said section, some little dis- 
tance outside of the lines of the land at- 
tempted to be located by him, but within 
the lines of defendant's southerly location. 
Both of these cabins had been erected by de- 
fendant. Davis posted his notice of location, 
and looked at the boundaries already marked 
on the ground. On May 27, 1908, he depart- 
ed for Bakersfleld, leaving a man named 
Gamer in the cabin on the S. E. % of the 
section, with directions to get two or three 
other men to watdi the claim and stay on 
the ground. During the evening of May 28, 
1908, defendant brought to the N. % of said 
N. E. 14 in wagons certain timber for the 
construction of a rig to bore a well, and de- 
posited the same thereon, following this with 
rig lumber on the next day. Davis re- 
turned to the land on May 29th, with a sur- 
veyor to run the lines, and found the timber 
that had already been left there by defend- 
ant, and also fotmd a man occupying the 
cabin thereoii. who had been left In posses- 
sion by defendant On May 30th or 31st 
he returned again, staying overnight, and 
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Bleeping In tlie cabin on the N. ^ of tbe 
N. E. ^ with tbe man who occupied the 
same for defendant He retnmed to Ba- 
kersfleld the next day, and on June 1, 1906, 
this action was commenced. The only actu- 
al possession on the part of plaintlfFs up to 
this time was snch as can be held to have 
existed by reason of the occupancy by Gar- 
ner, and three men whom he employed, of 
the cabin on the S. B. ^ of the section, and 
the fact that sach mea were there to watch 
the claim, and walked over the ground oc- 
casionally. The only alleged prosecution of 
any discovery woric on the part of plalntifrs 
up to this time was that Mr. Davis, some 10 
days before May 26, 1908, bad been negotiat- 
ing with certain parties as to tbe amount 
that they would ebarge to place a drilling 
rig on this land, or as be put it, "figuring" 
with them as to what they would charge. 
This resulted In nothing in the way of any 
arrangement; and it was as late as the mid- 
dle of July, 1808, before any arrangement 
was made with anybody to procure a drilling 
rig. From tbe time that defendant com- 
menced to move timber upon the N. ^ of tbe 
N. E. % on May 28, 1908, It was never out 
of actual possession thereof, and continued 
to diligently prosecute discovery work, ulti- 
mately, some time In the fall of 1908, finish- 
ing a well capable of producing oil in pay- 
ing quantities. Some time subsequent to tbe 
commencement of tbe action, and in tbe 
early part of June, 1908, whUe defendant 
was enjoying actual possession of the land, 
engaged in prosecuting discovery work, ^Da- 
vis constructed a small cabin thereon, which 
was thereafter occupied by plaintiffs' agents. 
About the middle of July, plaintiffs com- 
menced to place timber for a boring rig upon 
the land. They completed a rig there about 
July 22d or 23d, "spudded In" on August 
Slst, and thenceforth prosecuted their dis- 
covery work with diligence, finally, some 
time after defendant's discovery, finishing a 
welL 

[11 We see no reason to doubt the valid- 
ly of tbe locations of defendant's predeces- 
sors, made in tbe year 1899. The 16 locators 
located tbe claims solely for their own in- 
dividual benefit, and not as mere agents for 
the benefit of some other person or of some 
corporation In which they had no Interest. 
The defendant corporation, to which it was 
proposed to transfer tbe claims, was to be 
one in which they were to be the sole stock- 
holders, each to own one-sixteenth of the 
stock. As said in appellant's brief: "This is 
no case of dummy locators, lending their 
names to any person or any cori)oratlon for the 
purpose of permitting It to acquire lands. 
This is a case of 16 men locating, in appar- 
ent good faith, lands within the limit of 
the amount allowed to them, and adopting a 
corporate management as an appropriate 
means of regulating and bandllng their Joint 
Interests, and each retaining, through the 
agency of the corporation, the exact interest 



In the land v^hlCh he ho^nlred under his lo- 
cation." The authorities dted by respond- 
ents in this regard, have no application to 
such a situation, but refer to cases where 
a location la made by so-called "dnnmiy lo- 
cators," persons who simply loan their names 
as locators and act simply as tbe agents or 
employes of some petaoa or corporation to 
whom they are to transfer their interest. 
Our own case of Mitchell ▼. CUne, 84 Cal. 
400, 24 Pac. 164, cited by respondents, is 
one of snch cases. There, as said by the 
conrt, three of the locators of one claim and 
five of another were "sham locators," not 
pretending to have any Interest in tbe claim. 
"They merely iiermitted their names to be 
used as locators to enable their friends to 
obtain itossesslon of and iwtent for more 
mineral land than they were entitled to by 
law; and they executed conveyances to such 
friends without any valuable or lawful con- 
sideration therefor." This was held to be 
contrary to the policy and object of the Unit- 
ed States law limiting the quantity of placer 
mineral land, which may be located by one 
person. In Cook v. Klonos, 164 Fed. 529, 
90 G. C A. 403, tbe question, as stated by 
the court, was "whether an individual can, 
by the use of the names of his friends, rela- 
tives, or employes, as dummies, locate, for 
bis own benefit, a greater are« of mining 
ground than that allowed by law." No rea- 
son is advanced or can be conceived why 
snch a practice, as was adopted In tbe case 
at bar, can be held to be violative of any 
statute, rule, or policy relating to the disposi- 
tion of mineral lands, and we know of no 
ruling to the effect that It is forbidden. See, 
in this connection, lindley on Mines, i 226. 

[2, 8] There was never, prior to the latter 
part of tbe year 1908, any discovery of oil 
or other mineral by defendant .on the north- 
erly location, Bufllcient to perfect the loca- 
tion. We do not think that the evidence was 
of such a nature as to establish any volun- 
tary abandonment of this location by de- 
fendant; and we do not understand that tbe 
conclusion of tbe lower court was in any way 
based on the theory of an abandonment of 
the claim. Its express finding on the sub- 
ject is not one of abandonment, but that any 
attempted location which defendant had 
made became forfeited by reason of the fail- 
ure of defendant or Its predecessors in Inter- 
est to do or perform the assessment work re- 
quired by law to be performed upon said 
land during the year 1907. Until a sufficient 
actual discovery of mineral is made on such 
a claim, a location is not perfected, and no 
question of tbe doing of annual assessment 
work is Involved. It is only after sncb dis- 
covery, when actual possession is no longer 
necessary to protect the location against sub- 
sequent locators, tbat annual assessment 
work is essential to prevent a forfeiture. 

[4] Tbe rights of the person or persons 
endeavoring to locate an oil claim, after the 
posting of notice, etc., are well settled by the 
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decisions. Until the IncHoate location la per- 
fected by discovery, the locator has no vested 
right which Oongress la obliged to recognize. 
But where his location la made in good faith, 
he has the right, as against third persons, 
which Is transferable, "to be protected 
against all forms of forcible, fraudulent, sur- 
reptitious, or clandestine entries and in- 
trusions upon his possession," so long as he 
"remains in possession and with due diligence 
prosecutes his worlc toward a discovery." 
Miller T. Chrisman, 140 Oal. 440, 447, 73 Pac. 
1084, 98 Am. St Rep. 63; Weed v. Snook, 
144 C5al. 439, 77 Pac. 1023. As long as such a 
condition continues, no one, without his con- 
sent, can make the actual entry of the land 
essential to legally initiate a new location. 
But actual possession of the land, coupled 
with continued diligent prosecution of dis- 
covery work, are essential to his protection. 
"What the attempting locator has la the 
right to continue in possession, undisturbed 
by any form of hostile or clandestine entry, 
while he is diligently prosecuting his work 
to a discovery." McLemore v. Express Oil 
Co., 158 CJal. 559, 112 Pac. 59, 139 Am. St. 
Rep. 147. "Where the alleged locator has 
not made a discovery, and has not retained 
possession for the purpose of prosecuting 
work looking to a discovery, his mere post- 
ing of notice and marking of boundaries up- 
on the ground will not serve to exclude 
others who may peaceably enter upon the 
land which he is not actually working or 
occupying." New England, etc., Oil Co. t. 
Congdon, 162 Cal. 211, 214, 92 Pac. 180, 181. 
The case of Belk v. Meagher, 104 U. S. 279, 
26 L. Ed. 735, does not hold otherwise. The 
location there Involved was one perfected 
by discovery, or rather one where discovery 
preceded the posting of notice of location ; 
and, as we. have said, actual possession is 
not essential after the location has been per- 
fected by discovery. The requirement of 
diligent prosecution of the work was describ- 
ed in McLemore v. Express Oil Co., supra, 
as follows: "This diligent prosecution of the 
work of discovery does not mean the doing 
of assessment work. It does not mean the 
pursuit of capital to prosecute the work. It 
does not mean any attempted holding, by 
cabin, lumber pile, or unused derrick. It 
means the diligent, continuous prosecution 
of the work, with the expenditure of what- 
ever money may be necessary to the end in 
view." It Is only one so actually possessed 
and so engaged In the diligent prosecution of 
the work of discovery who Is thus protected, 
by reason of his attempted location, against 
an entry by another. 

As we have intimated, in view of what we 
have said, the situation was not such on May 
26, 1908, that defendant could complain of an 
entry then made by another in good faith on 
the land embraced In Us northerly location. 
Apparently It was not then in actuul pos- 
session of any part thereof, or engaged in 
the diligent prosecution of discovery work 



thereon. Accordingly, plaintiffs were then 
entitled to locate the same aa an oil claim. 
They were entitled to go into actual posses- 
sion thereof, post their notice of location, 
and continue in actual possession as long as 
they were diligently prosecuting discovery 
work thereon for the purpose of perfecting 
their location by discovery, protected against 
any re-entry on the part of defendant But, 
as we have seen, their mere entry into posses- 
sion and posting of a notice of location, with- 
out continuance of actual possession and con- 
tinued diligent prosecution of discovery work, 
would not avail them. These things would 
serve only to protect them in their actual 
possession while they were engaged in dili- 
gently prosecuting discovery work. 

As we have seen, the trial court found In 
favor of plaintiffs upon the matter of actual 
possession and diligent prosecution of discov- 
ery work at the time defendant re-entered 
the land, and commenced its own discovery 
work thereon. This was one of the allega- 
tions of paragraph 5 of the complaint, all the 
allegations of which were found to be true 
by the trial court. The finding is a material 
one, as is apparent from what we have said. 

[6] As to the matter of possession, It ap- 
pears, without conflict, that there was ab- 
solutely no one in actual occupancy of any 
part of the land embraced in plaintiffs' at- 
tempted location from the time of the post- 
ing of plaintiffs' notice to the time of defend- 
ant's re-entry, or, indeed, until some time 
during the following month, when Davis con- 
structed a cabin thereon. The utmost effect 
of plaintiffs' evidence, in this behalf, was 
that men had been placed in a cabin on an 
adjoining tract of land, with directions sim- 
ply to watch this land and walk over it once 
or twice a day. Whatever may be said as 
to this as being capable of sustaining a find- 
ing of actual possession, it is clear that the 
evidence is not sufficient to support the find- 
ing substantially to the effect that plaintiffs 
were engaged in the prosecution of discov- 
ery work at any time prior to the entry by 
defendant and the commencement of its own 
discovery work, or, indeed, to support a con- 
clusion that they were so engaged at any 
time prior to the middle of July, long after 
the commencement of this action. Clearly, 
the mere "figuring" with other persons by the 
locator as to what they will charge for the 
doing of such work, or the making of an ef- 
fort to find some one who will do such work 
at a price satisfactory to the attempting lo- 
cator, which is the utmost plaintiffs' evidence 
tends to show was done, cannot be held to 
constitute a diligent prosecution of the work 
of discovery any more than the pursuit of 
capital to prosecute such work can be held 
to constitute such diligent prosecution. See 
McLemore v. Express Oil Co., supra. Under 
the rule established by the decisions, the lo- 
cator Is protected in his possession only when 
engaged in the diligent prosecution of actual 
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work for a discovery, and tbe commencement 
and continuance of such work are as essen- 
tial, when he complains of interference with 
his possession, as is tbe posting of his notice 
of location. We do not mean to hold that 
each diligent prosecution of tlw work majr 
not include such actual preparation for tbe 
same as the bringing to the claim of the ma- 
terials necessary therefor. We hare no sncb 
situation presented by tbe evidence here, 
and need not determine exactly what wUl 
constitute the diligent prosecution of discov- 
ery work. Here we have nothing more than 
an Indefinite "figuring" with other persons 
as to what they will cbarge for doing tbe 
work, if employed to do so, which by no 
stretch can be held to constitute a part of 
the actual prosecution of tbe work of dis- 
covery. 

[I] It is urged that an attempting locator 
Is protected in his possession without com- 
mencing such work, provided he does not al- 
low an "unreasonable time" to lapse without 
making such a commencement; and this ap- 
pears to have been the theory of the learned 
Judge of the trial court, as evidenced by one 
of Ids findings, where it is declared that 
plalntitTs, "within a reasonable time there- 
after, commenced in good faith tbe work of 
developing the said land," etc. Such com- 
mencement, as we have seen, was long after 
defendant's re-entry, and long after the com- 
mencement of this action. Tbe rule declared 
by tbe decisions does not so provide. The 
attempting locator's possession is protected 
only while he may fairly be held to be ac- 
tually engaged in such work as may reason- 
ably be held to be discovery work. 

It would seem to follow that, as to de- 
fendant's northerly location, plaintiffs were 
not protected in their alleged possession at 
the time of defendant's re-entry on May 28, 
1908, by reason of tbe posting of tbeir notice 
of location. As we have said, It cannot be 
fairly held that plaintiffs had then commenc- 
ed any work which by any stretch can be 
called discovery work. Until they had made 
such a commencement, the claim was as fre^ 
ly open to defendant, under Its location of 
September, 1899, as It would have been had 
no notice of location been posted by plain- 
tiff. Learned counsel for plaintiffs are In 
error in claiming that the location of defend- 
ant's predecessors had been forfeited. Such 
would have been the situation if a discovery 
had been made on the claim and the location 
thus perfected, and tbere had been a subse- 
quent failure to do the annual assessment 
work expressly made necessary by statute to 
avoid a forfeiture, coupled with a subsequent 
valid location by an adverse claimant De- 
fendant's northerly location had never been 
perfected by discovery. 

[7] In tbe absence of a voluntary abandon- 
ment of all claims thereunder, it had the 



right to enter into possession of the land 
and do discovery work thereon at any time 
that it could do so without transgressing any 
right obtained by another. The alleged oc- 
cupancy of plaintiffs was not of such a na- 
ture as to destroy or affect this right of de- 
fendant; and defendant, in going again into 
possession and commencing discovery work 
on the land, did not violate any right of 
plaintitb. 

In view of what we have said, it is ap- 
parent that the Judgment must be reversed. 
A material finding, essential to plaintlflte' 
right to prevail as to the land embraced In 
defendant's northerly location, is not snlB- 
ciently supported by the evidence. 

We have not considered what the effect on 
plaintiffs' claim as to the southerly % of 
said N. e; 14 will be, if they finally faU to 
substantiate tbeir claim as to the northerly 
half thereof; and, as that question has not 
been argued, we shall not attempt to deter- 
mine it here. As we understand the record, 
all of plaintiffs' development work has been 
done on the northerly % of said N. B. %. 

It is proper to say, for the purpose of a 
new trial, that we see no good reason for 
doubting that the evidence was such as to 
support a conclusion that there was a suffi- 
cient discovery by defendant, in 1899 or 
1900, to perfect its location in so far as its 
southerly claim is concerned. Such would 
appear from the findings of the trial court to 
have been the view of the learned trial Judge. 
The material question, then, in regard to tbe 
validity of such location at the time of plain- 
tiffs' entry, would appear to be whether de- 
fendant, subsequent to such discovery, bad 
failed to do the necessary annual assessment 
work required by the United States statutes. 

There is no other matter suggested in the 
briefs that appears to require discussion la 
tliiB opinion. 

The Judgment is reversed. 

We concur : SHAW, J. ; SLOSS, J. 



OM Cal. «T) 
WIDENMANN v. WENIGER, County Treas- 
urer. (Sac. 1,843.) 

(Supreme Court of California. Feb. 11, 1913.) 

1. Partition (§ 111*)— Saub of Lanh— Pbo- 

CEKDs— Nature of Action to Recover. 
Upon a sale of land for partition, one of 
the owners assigned his interest in the pur- 
chase money to plaintiff, -who notified the ref- 
eree, who made tbe sale of the assignment, bat 
tbe referee paid tbe money to the clerk of 
the court without any authority, and the clerk 
subsequently transferred the fund to defendant, 
the countv treasurer. Held, that the referee 
was not the custodian of earmarked money be- 
longing to the owners, the precise amount due 
being still to be determined, and consequently 
the owner had only a chose in action for debt 
due from the referee, and an action by the a»- 
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signee for tbe proceeds ie not an action in the 
nature of replevin. 

[Ed. Note.— For other cases, see Partition, 
Cent Dig. §§ 401-418; Dec. Dig. § 111.*] 

2. Execution (§ 264*)— Sales— Title ow Pub- 
Chaseb. 

Under Code Civ. Proc. | 699, providing 
that, when personal property not capable of 
manual delivery is bought on execution, the 
certificate of the officer making the sale conveys 
to the purchaser all the rights of the debtor, 
an execution purchaser of the interest of the 
owner in the fund held by the county treasurer 
obtains no better title than if he had bought 
the daim privately, getting the same title that 
be would nave received bad be bought from tbe 
owner without notice of his assignment. 

[Ed. Note.— For other cases, see Execution, 
Cent Dig. §§ T47-758; Dec Dig. $ 264.*] 

3. Execution (§ 264*)— Execution Pubchas- 
EB AS Assignee— Effect of Pbioe Assign- 
ment. 

As tbe execution purchaser takes only the 
right of a successive assignee without notice, 
the rule that, as between successive assignees, 
he has preference who first gives notice to the 
debtor, even though he be a subsequent assignee, 
provided that at the time of taking he had no 
notice of the prior assignment, prevails. 

[Ed. Note.— For other cases, see Execution, 
Cent Dig. §§ 747-758; Dec. Dig. | 264.*] 

4. Execution (| 264*)— Rights of Assignees 
—Notice. 

The transfer by a referee to the clerk of 
the court and by him to the treasurer did not 
divest the rights of the first assisnee who had 
notified the referee of the assignment, and conse- 
quently a payment by the treasurer to the 
execution purchaser will not bar the first as- 
signee's right of action against him, particularly 
aa he gave notice of his claim before payment. 

[Eld. Note.— For other cases, see Execution, 
Cent Dig. Si 747-758; Dec Dig. $ 264.*] 

5. Partition (S 111*) — Sale — Distbibution 
of Proceeds— Necessity of Notice. 

Where, upon sale of land for partition, the 
court confirmed the sale and directed distribu- 
tion, the action not being continued for tbe dis- 
fosition of money as provided for by Code Civ. 
'roc § 774, the proceeds did not remain in 
custodia legis, and an assignee of the interest 
of one of the owners cannot be deprived of his 
rights by a proceeding begun without notice ; 
it being in esect a new action. 

[BH. Note.— For other cases, see Partition, 
Cent Dig. §S 216-225; Dec Dig. { 111.*] 

6. Appeal and Ebbob (| 1056*)— Review— 
Habuless Ebrob. 

In an action involving the rights of as- 
signees in a chose in action, where the title of 
the one to whom defendant paid the fund was 
inferior to that of plaintiff, the exclusion of evi- 
dence of that assignee's title was harmless. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. §§ 4187-4193; Dec. Dig. § 
1056.*] 

7. Assignments (§ 122*) — Demand by Ab- 
siGNEE— Necessity. " 

A demand upon a debtor by an assi^ee of 
a chose in action is unnecessary, where the 
debtor, after the filing of the complaint, paid 
the debt to another. 

[Ed. Note. — For other cases, see Assignments, 
Cent Dig. { 210; Dec Dig. § 122.*] 

In Bank. Appeal from Superior Court, So- 
lano County ; Henry C. Gesford, Judge. 

Action by Henry J. Wldenniaun against 
George Wenlger, as treasurer of the county 



of Solano. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

T. T. O. Gregory, Galllard Stoney, and 
OrovUle C. Pratt, Jr., all of San Francisco, 
for appellant Theodore A. Bell, of San 
Francisco, for respondent. 

SHAW, J. The defendant appeals from 
an order denying his motion for a new trial. 

The plaintiff sued to recover the sum of 
$4,875 alleged to belong to the plaintiff, but 
which tbe defendant bas in bis possession 
and refuses to pay over to tbe plaintiff. Tbe 
facts are as follows : In a suit In partition, 
entitled Catherine Magee et al. t. James Ma- 
gee et al., pending In the superior court of 
Solano county, a sale of the land was order- 
ed, and R. J. R. Aden and two others were 
appointed as referees to make tbe sale. The 
sale was conducted by Aden, who on April 
23, 1908, sold tbe land to Henry Wldenmanu, 
tbe plaintiff, for $10,500, and received from 
him tbe purchase money. Widenmann bought 
tbe property at tbe instance of James Magee, 
who advanced to bim $1,500 for that pur- 
pose, and it was the understanding between 
them that after the purchase from the ref- 
eree was consummated Widenmann would 
resell tbe property to Magee. On May 1, 
1908, Widenmann agreed to sell the land to 
Magee for $10,500 and to convey tbe same as 
soon as the partition sale was confirmed. 
Magee owned one-half of the money realized 
on tbe partition sale, less tbe costs. On May 
2, 1908, Magee, In writing, duly assigned to 
Widenmann all bis Interest In the partition 
money; the understanding between them be- 
ing that the same when received was to be 
a part payment on the price of the sale of 
the land by Widenmann to Magee. The 
partition money was then in the hands of 
Aden as referee, and Widenmann immedi- 
ately gave notice In writing to said referees. 
Including Aden, of bis said assignment from 
Magee. 

The referees afterwards reported tbe parti- 
tion sale to the court, and on August 6, 1908, 
the court made a decree confirming said sale, 
declaring the share of James Magee in tbe 
money to be $4,875, and directing tbe said 
referees to distribute and deliver said sum to 
Magee. It does not appear that the referees 
mentioned tbe assignment in their report, or 
that it is referred to in the decree. Tbe 
Code provides that tbe referees shall make 
tbe distribution of funds in such cases when 
ordered by the court. Code Civ. Proc. { 773. 
Aden did not deliver tbe money to Magee 
or to Widenmann. He did deliver it to G. 
G. Halllday, the clerk of tbe court, but with- 
out any order or authority to do so. No or- 
der had been or ever was made for such mon- 
ey to be deposited in court or with the clerk. 
Tbe money was handed to the clerk by Aden 
on or about August 13th, and it was trans- 
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ferred by the <Aak t» Wenlger, tho defend- 
ant, on or about August 13, 1908. Ibis also 
was without any order of oonrt or otber au- 
thority. 

Certain eridence was offered and apparent- 
ly rejected, from which It appears that oa 
April 27, 1908, In another action In said 
court, Catherine Magee and others recovered 
judgment against James Magee for $4,877.82 ; 
that on August 18, 190S, an execution was 
Issued on this judgment by the sheriff of said 
county, who on August 20, 1908, by virtue 
thereof, levied on the supposed Interest of 
James Magee in the money then in the hands 
of Weniger, by serving on Wenlger a notice 
of garnishment thereof; that Wenlger an- 
swered to the effect that, as county treasurer, 
he was Indebted to Magee in the sum of 
$4,875; and that the sheriff thereupon ad- 
vertised and sold the Interest of Magee to 
T. T. C. Gregory, said sale being made on 
August 26, 1008. These documents further 
showed that Weuiger refused to pay the mon- 
ey to Gregory; that thereupon, on August 
^ 1908, Gregory filed a petition to the supe- 
rior court in the partition suit, asking for an 
order directing Wenlger, as treasurer, to pay 
to him said money; that the court thereon 
issued an order to show cause against Wenl- 
ger, returnable August 81, 1908; that the 
matter was continued by consent until Sep- 
tember 21, 1908; that Wenlger and Gregory 
then appeared, the matter was beard, and 
the court thereupon made an order directing 
Weniger to pay the mon^ to Gregory, wbldi 
he accordingly did. 

No notice of this proceeding was given to 
Wldenmann or to Magee, and neither one 
of them appeared at the hearing. The min- 
utes recited that Magee was "presait in open 
court" on August 31st, when one of the con- 
tinuances was had, but It is not otherwise 
shown that he appeared at the proceeding or 
had knowledge thereof. The present action 
was begun on September 19, 1908. On Sep- 
tember 17, 1908, Wenlger was Informed of 
the assignment to Wldenmann, and was cau- 
tioned not to pay the money to any other 
I>erson. It does not appear that he had any 
previous notice of the assignment. The sum- 
luons and complaint in the action had been 
served on Wenlger prior to the hearing of 
Gregory's petition on September 21st. Wheth- 
er or not the court, at that hearing, was ad- 
vised of the assignment, the notice to Wenl- 
ger, or the pendency of the present action, 
does not appear. There is no evidence that 
Gregory had any notice of the assignment at 
the time of the execution sale on August 2Sth 
to him. 

The plaintiff claims that he obtained a 
perfect right to the payment of the money 
by reason of the assignment from Magee to 
him and the notice thereof given by him to 
Aden, who was then the debtor, that this 
right was not affected or divested by the sub- 
sequent transfer of the fund, first to the clerk 



and then to Wenlger, nos by the execution 
sale to Gregory, or the subsequent order of 
the court The defendant claims that by the 
purchase at the execution sale, without no- 
tice of the assignment, Gregory acquired a 
title superior to that of Wldenmann, and 
that, whether this was so or not, the order of 
the court directing payment to Gregory is 
binding and conclusive on Wldenmann and 
ail other interested parties. 

[1] It Is contended that this action Is ia 
the nature of an action of replevin to recov- 
er specific moneys In the hands of the de 
fendant But this Is not the case. The mon- 
ey was not Identified, nor was its amount as- 
certained at the time of the transfer. Aden 
was not the mere bailee of a specific fund or 
the custodian of earmarked money l>elonging 
to Magee. He was the custodian of funds 
held by him for the use of Magee and others, 
according to their interests, to be paid when 
the precise amounts due should be determin- 
ed. The only appropriate action which Ma- 
gee, or bis agents, could maintain against 
Aden, or his successor, for the recovery of 
the money when due, would have l>eea either 
an action of debt or for money had and re- 
ceived to the use of the plaintiff In the ac- 
tion. The claim assigned was therefore a 
pure chose In action. These propositions are 
settled by the following decisions : Walling 
v. MUler, 15 Oal. 38 ; Wendt v. Ross, 88 Cal. 
650; Dunsmoor v. Fnrstenfeldt, 88 Cal. 522, 
28 Pac. 618, 12 Ia R. A. 608, 22 Am. St R^. 
331. 

(2] The title acquired by Gregory under his 
purchase at the execution sale was no better 
or worse than the title he would have ob- 
tained if he had bought the claim privately 
from Magee without notice of the prior as- 
signment The execution sale gave him no 
additional rights, and of itself it transferred 
to him only the title of Magee as it ex- 
isted at the time of the levy. Code OIt. 
Proc. { 699. If, by reason of his ignorance 
of the prior assignment he thereby took a 
title superior to that of Wldenmann, tills 
favorable situation comes from the fact that 
he was an innocent purchaser for value, and 
not from the fact that he bought at execu- 
tion sale. There Is no distinction In this 
respect between an execution sale and an 
ordinary sale. Mitchell v. Hockett, 25 Cal. 
544, 85 Am. Dec. 151 ; Harris v. Harris, 64 
Cal. 108, 28 Pac. 63; Southard v. McBrown, 
63 CaL 546. The case of West Coast etc., 
Co. V. Wulff, 133 Cal. 315, 65 Pac. 622, 86 
Am. St Rep. 171, and similar cases, relat- 
ing to the rights of second assignees of cor- 
poration stock, are cited by respondent on 
this point. They do not apply to the case. 
They rest entirely upon the provision of 
section 324 of the Civil Code, declaring that 
a transfer of such stock is invalid, except 
as to the parties thereto, unless It is entered 
on the books of the corporation. They de- 
pend upon the Code provision, and not upon 
the principle of the common law. Gregory 
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and Widenmann, therefore, with relation to 
each other, stand in the x>osltions, respective- 
ly, of Buccessive assignees In good faith for 
value of the same chose In action from the 
original purchaser. The question presented 
is which has the paramount title under the 
facts shown. 

[3] The effect of such successive assign- 
ments and the rights of the successive as- 
signees without notice, with respect to each 
other, were considered and decided in Ora< 
ham Paper Co. v. Pembroke, 124 Cal. 117, 
56 Pac. 627, 44 V. R. A. 632, 71 Am. St Rep. 
26. There is some conflict of authority on 
the subject, but this court approved and fol- 
lowed the English rule stated as follows: 
"As between successive assignees of a chose 
In action, he will have the preference who 
first gives notice to the debtor, even if he 
be a subsequent assignee, provided at the 
time of taking it he had no notice of a prior 
assignment." "In the case of a chose In ac- 
tion 70U must do everything toward having 
possession that the subject admits. You 
must do that which is tantamount to posses- 
sion, by placing every person who has an 
equitable or legal Interest In the matter un- 
der an obligation to treat It as your prop- 
erty. For this purpose you must give notice 
to the legal holder of the fund; in case of 
a debt, for instance, notice to the debtor is 
for many purposes tantamount to possession. 
If you omit to give that notice, you are 
guilty of the same degree and species of 
neglect as he who leaves a personal chattel, 
to which he has acquired title, in the actual 
possession and under the absolute control 
of another person." 

It is suggested that the decision in Curtln 
V. Kowalsky, 145 Cal. 431, 78 Pac. 062, Is 
contrary to the Graham Case. This notion 
finds no support In the Curtln Case. The 
rules governing the rights of successive as- 
signees of the same chose in action were not 
Involved In that case. Curtln was the first 
assignee, the second assignee was not a par- 
ty to the action, and there was nothing to 
Bbow that he had given a prior notice, nor 
was there any question in the case which 
made such notice material. The opinion 
expressly declares that "the rights of the 
second assignee are not involved and can- 
not be adjudged." We are at a loss to un- 
derstand why the two cases are supposed 
to be In confilct They discuss different 
rules, the parties stood in different relations, 
the facts are not the same, and there is noth- 
ing in the opinion In the latter case that is 
inconsistent with the language of the for- 
mer. 

The result of the rule thus stated Is that 
Wldenmann's title to the demand was per- 
fect at the time the execution was levied, 
and Magee then had no Interest therein. 
Widenmann had obtained the assignment for 
a valuable consideration and had given 
notice thereof to Aden, the debtor, thus 
doing all that he could do toward taking 
possession. Gregory purchased Magee'a title 



only, and, Magee having none, Gregory ob- 
tained none, unless some other fact In the 
case gives him the superior right. 

[4] The transfer of the fund to Wenlger 
did not operate to change the rights and 
priorities of the respective claimants. The 
possession by Aden of the fund, a part of 
which belonged to Widenmann, made him, to 
that extent, the debtor of Widenmann. The 
transfer of this fund to Wenlger carried wltli 
It the burdMi of the obligation attending its 
possession, the obligation to pay it over to 
the owner. He was. In effect, a volunteer. 
He accepted the money with knowledge of 
Its source and character and of the duty of 
Its possessor to pay it over to the persons en- 
titled. The transfer to him made no change 
In the person entitled, nor in the rights of 
that person. 

We can perceive no good reason for hold- 
ing that Widenmann was required to give 
a new notice to Wenlger of hia assignment. 
In order to preserve his prior right to the 
obligation thus assumed by Wenlger, as 
against a possible subsequent assignee of 
Magee. It does not appear that Widenmann 
was Informed of the transfer of the fund 
to Wenlger untU after the purchase by Greg- 
ory at the execution sale. He was informed 
of the transfer by Aden to HalUday, but he 
was also Informed by Halllday at the same 
time that he, HalUday, knew of the assign- 
ment from Aden to Widenmann. Consequent- 
ly no notice was necessary to hold Halllday 
liable, even if we concede that a new notice 
should have been given upon Information of 
the transfer of the fund. So far as the ques- 
tion of laches or estopiiel In favor of Wenl- 
ger, arising from failure to notify Wenlger, 
is concerned, Widenmann Is completely ex- 
onerated by the fact that he gave such notice 
and presented his claim before Wenlger paid 
the money to Gregory, and before the hearing 
upon which the court directed that payment, 
and, so far as appears, immediately after 
he learned of the transfer to Wenlger. 

The conclusion from these considerations 
is tliat Wldenmann's title to the chose in ac- 
tion — that is, to the claim against Wenlger — 
was superior to that acquired by Gregory 
at the execution sale. 

[6] The order of the court, made upon the 
petition of Gregory, was clearly Insufficient 
to protect Wenlger against the claims of 
Widenmann. The court had already made 
its final order in the partition suit, confirm- 
ing the sale and directing the distribution of 
the proceeds by the referees (Code Civ. Proc 
§§ 773, 785), no money had been paid into 
court, and the action was not continued there- 
after for the disposition of any such money 
as provided in section 774 of the Code of Civ- 
il Procedure. The order had become final in 
that court Nothing remained to be done by 
the court, except to settle the account of the 
referees after they had made the payments 
as previously directed. The money was not 
even in custodla legis so as to be exempt 
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2. EXCHANGK OF PSOPBBTT d 8*)— RESCIS- 
SION— lllOHTS OF Pabtixb. 

Where the findings in an action to rescind 
an executed exchange of property showed that 
plaintiff had been defrauded and that he receiv- 
ed no rent from the property conveyed to him, 
and was obliged to expend money in procuring 
the title and in payment of taxes, a decree al- 
lowing defeudant to retain the income uf the 
groperty conveyed to him and reimbursement for 
is outlay thereon should be modified by re- 
quiring defendant to account for and pay over 
such income to plaintiff. 

[Ed. Note. — For other cases, see Exchange of 
Property, Cent. Dig. §§ 14-18 ; Dec. Dig. § 8.*] 

3. EXCHAKOE OF PBOPEBTY (§ 8*) — JUDG- 
MENT— ALLOWANCE IN Violation of Tebus 

OF JUDGMBNT. 

Where a decree in an action to rescind 
an executed exchange of property required 
plaintiff to pay the amount expended by de- 
fendant for repairs on property conveyed by 
plaintiff, and for interest on the mortgage on 
such property, provided such amount was de- 
termined by agreement of the parties on proofs 
presented to the court within 10 days, and no 
agreement as to the amount was made, or any 
proof presented to the court, the court's arbi- 
trary allowance of the amount expended by 
defendant should be stricken from the judg- 
ment, with direction to fix the amount after 
talcing evidence thereon. 

fEd. Note. — For other cases, see Exchange of 
Property, Cent. Dig. $f 14-18 ; Dec Dig. { 8.*] 

4. Costs (| 16*)— Pbevailing Pabtt— "Ac- 
tion Involving the Title to Real Es- 
tate." 

inder Code Civ. Proc. § 1022, subds. 1, 

5. allowing costs as of course to the plaintiff 
prevailing in an action for the recovery of real 
property, or involving the title or possession of 
real estate, an action in equity to rescind an 
executed exchange of property, the real and de- 
clared purpose of which was to recover prop- 
ety out of which plaintiff had been defrauded, 
involved title to real estate, so that plaintiff 
prevailing was entitled to costs as a matter 
of right 

[Ed. Note. — For other cases, see Costs, Cent 
Dig. §§ 26, 30-35; Dec. Dig. § 16.* 

For other definitions, see Words and Phrases, 
vol. 1, p. 144.] 

Department 2. Appeal from Superior 
Court, Orange County ; Z. B. West, Judge. 

Action by R. E. Coffman against L. W. 
Bushard. Decree for plaintiff, and plalntlfl 
appeals. Superior court ordered to correct 
Its decree. 

F. C. Spencer, of Anaheim, for appellant 

H. V. Welsel, ot Anaheim, Roger C. Dutton, 

(Supreme Court of California. Feb. 11, 1913.) of Los Angeles, and Montgomery & Tarver, of 

1. Appeal and Ebhor (| 101*)— Right of Santa Ana, for respondent. 

Review— Satiskactiox in Pabt. 

Where the de<reo in an action to rescind 
an executed contract for the exchange of prop- 
erty, on the ground of defendant's fraud and 

misrepresentations, restored to each of tlie par- 1 ._4.,„- r.inin«w nnnvoirincr t^ a,.*^.^a^^i. « 
ties the property formerly owned by him, de- r'"««' Plaintiff conveying to defendant a 
creed that plaintiff pay to defendant an amount I house and lot at Riverside, Cal., in exchange 



from execution. Dnnsmoor v. Fnrstenfeldt, 
snpra; Estate ot Nerac, 35 Cal. 397, 95 Am. 
Dec. 111. The proceeding by Gregory bad no 
place In or legal connection with the parti- 
tion suit Giving it the most favorable effect 
in his behalf, it was In the nature of an in- 
dependent proceeding to determine the title 
to the fund, although entitled in the partition 
suit. Wenlger was made a party to It, and 
notice was given to Mm. But Widenmann 
was not made a party. He was given no 
notice, and he did not appear. And, al- 
though Wenlger then knew of Widenmann's 
claim and of his rights under the prior as- 
signment, he did not ask that the latter he 
made a party, or that he be given notice, 
but, to the contrary, submitted to and obeyed 
an order made by the court in the absence of 
Widenmann and destructive of his rights. 
In order to place himself in a position to 
rely upon any order made In that proceeding, 
Wenlger should have himself notified Widen- 
mann of the proceeding and he should have 
asked the court to make Widenmann a party 
thereto and have him brought In by notice 
to defend his rights. Falling in this the 
order cannot avail Weniger as a protection. 

[I, 7] It follows from the foregoing that. 
If the court had admitted the evidence which 
it rejected toncbing Gregory's acquisition of 
the title to the chose in action, it would not 
have established a title superior to that of 
plaintiff, and the refusal to admit the proffer- 
ed evidence was without Injury. Nor, under 
the circumstances here indicated, was a de- 
mand upon appellant necessary before the 
commencement of the action. It is manifest 
that the demand would have been refused, 
since, treating the complaint itself as a de- 
mand, and remembering that the complaint 
was served liefore payment over by the ap- 
pellant of the fund, appellant still refused 
to recognize the assignee's rights. Parrott 
V. Byers, 40 Cal. 622. 

The order denying a new trial is affirmed. 

We concur: ANGELLOTTI, J.; SLOSS, 
J.; HENSHAW, J. ; MELVIN, J.; LORI- 
GAN, J. 



COFFMAN V. BL'SHAUD. (U A. 3,006.) 



HENSHAW, J. PlalnHff and defendant 
had by deeds effected an exchange of prop- 



laid out by him upon the property conveyed by 
plaintiff, authorized defendant to retain the in- 
come from such property and struck out plain- 
tiff's cost bill, plaintiff's acceptance of defend- 
ant's deed of his property did not estop him 
from prosecuting his appeal from the other 
parts of the decree. 

(Ed. Note. — For other cases, see Appeal and 
Error. Cent Dig. §§ 970-983; Dec. Dig. § 
1«!1.*] 



for a house and lot at Goldfleld, Nev., owned 
by defendant. This action was brought to 
rescind the sale npon the ground of fraud 
and deceit. The court found In accordance 
with the allegations of the complaint and de- 
creed a rescission of the contract and a resto- 
ration to each of the parties of the property 



formerly owued by him. One of the frauds 
*iror otber eases see same topic and section NUMBER In Dec. Dig. & Am. Dig. Key-No. Series & Hep'r Indexec IC 
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and misrepresentations was to the effect that 
the Goldfleld property was rented for $42 a 
month. The court found that it was not 
rented, was not in a condition to be rented, 
tiiat plaintiff bad received no income of any 
lilnd from it, and had paid the taxes there- 
on, the 'amount so paid not being declared. 
It found tliat defendant had received $352 
rents from the Riverside property. It fur- 
ther found that defendant had made outlays 
on account of the Riverside property for re- 
pairs, taxes, and Interest upon a mortgage. 
It decreed, as has been said, a restoration 
to each of the parties of the property former- 
ly owned by him, decreed payment by plain- 
tiff to defendant of $225 laid out by defend- 
ant upon the Riverside property, and author- 
ized the defendant to retain $352, the amount 
of the income derived by him from the River- 
side property. And finally it strucli out plain- 
tiff's cost bill, refusing to allow him costs. 

[1] From these three several portions of 
the judgment plaintiff appeals. His appeal 
Is met by a motion to dismiss. The facts 
upon which this motion is based are that, in 
accordance with the decree, defendant tender- 
ed the deed to the Riverside property, which 
plaintiff accepted, and plaintiff, in turn, made 
a like tender of his deed of the Nevada prop- 
erty. Upon this respondent Insists that plain- 
tiff has accepted the benefits of the Judg- 
ment, and, upon familiar principles, has 
waived his right to complain of it and so to 
appeal from it. San Bernardino v. Riverside, 
133 Oal. 618, 67 Pac. 1047. But plaintiff has 
appealed only from certain i>ortions of the 
judgment. Defendant has taken no appeal. 
There is thus no controversy whatsoever over 
the decree ordering a re-exchange and trans- 
fer of the properties. In accepting this por- 
tion of the Judgment plaintiff takes only that 
which Indisputably he is entitled to receive. 
His appeal Is from minor portions of the 
judgment, In no way depending upon the 
transfer of the proi>erty decreed by the court. 
He insists that in certain minor particulars 
the decree does not do equity. Ills acceptance 
of his property under the Indicated circum- 
stances, the taking of that which indisput- 
abl.v is his, does not estop him from prose- 
cuting his appeal and asserting his rights to 
other allowances which the court refused to 
grant. Hinchman v. Point Defiance Ry. Co., 
14 Wash. 340, 44 Pac. SCO ; San Bernardino 
Co. V. Los Angeles Co., 135 Cal. 618, 67 Pnc. 
1047; Walnut Irrigation Dtst. v. Burke, 158 
Cal. 165, 110 Pae. 517 ; 2 Cyc. 653. The mo- 
tion to dismiss is therefore denied. 

[2] 1. The findings disclose that plaintiff 
was defrauded, that he received no income 
from the Goldfield property, which was un- 
rented and unrentable, and was obliged to ex- 
)»end some money in perfecting the title and in 
the payment of taxes. As against this, the de- 



cree permits the defendant actually to prof- 
it by his own fraud. He is reimbursed for 
all his outlay upon the Riverside property, 
and is allowed to retain $352, the income de- 
rived from it. This is clearly Inequitable. 
When defendant is reimbursed for hla out- 
lay, he has received all that In good con- 
science he Is entitled to receive. The decree 
should be modified in this respect, and de- 
fendant should be compelled to account for 
and pay over to plaintiff the $352, rents of 
plaintifTs property. 

[3] 2. The Judgment decreed that plaintiff 
should pay the defendant "the amount ex- 
pended by defendant for rqmirs of said real 
property at Riverside, Cal., and for interest 
on the mortgage on said property, provided 
said amounts are determined by agreement 
of the said parties or proofs to be presented 
to this court, within ten days from date here- 
of." The bill of exceptions shows that no 
agreement as to the amount so expended was 
entered into by the parties, and that no 
proof of the amount was presented to the 
court Notwltlistandlng this, the court, npon 
motion of defendant's attorney, arbitrarily fix- 
ed the amount expended by defendant upon 
the Riverside property In the stun of $225. 
It is insisted, and we think correctly, that 
an allowance so made without proof was In 
violation of the express terms of the Judg-. 
ment. The appeal upon this proposition is, 
therefore, well taken, and It is ordered that 
this item of $223 be stricken from the Judg- 
ment, and that the trial court be directed to 
fix the amount, after the taking of evidence 
upon the question. 

[4] 3. The court refused plaintiff his costs, 
evidently under the belief that the action 
was one embraced in the provisions of sec- 
tion 1025, Code of Civil Procedure. Gray v. 
Dougherty, 25 Cal. 266 ; Abram v. Stuart, 96 
Cal. 2.35, 31 Pac. 44; Bathgate v. Irvine, 126 
Cal. 133, 68 Pac. 442, 77 Am. St. Rep. 158. 
While the action was based upon fraud and 
deceit, its real and declared purpose was the 
recovery of real property out of which plaiu- 
tlfl^ alleged he had been defrauded. That 
the action Involved the title of real estate 
may not for a moment be doubted. The ca5«e, 
then, notwithstanding that it was an action 
In equity, comes clearly within the purview 
of section 1022 of the Code of Civil Proce- 
dure, and plaintiff was entitled to his costs 
as matter of right. Code Civ. Proc, i 1022. 
subds. 1, 5; Hart v. Oarnall-Hopklns Co., 103 
Cal. 142, 37 Pac. 196; Murphy v. Crowley, 
140 Cal. 141, 73 Pac. 820; (iibson t. Ham- 
mang, 145 Cal. 454, 78 Pac. 053. 

It Is therefore ordered that upon the find- 
ings m.ide by the court It correct its decree In 
the indicated particulars. 

We concur: MELVIN, J.; LORIGAN. J. 
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WINSIiOW T. 6L.ENDALB LIGHT it POW- 

KR CO. (L. A. 2,844.) 
(Sopreme Court of Californi*. Feb. 13, 1013.) 

1. BVIDENCK (§ 99*)— CoMi«ntNOT— 'Mattkbs 
IN Issue— Ownership. 

In many instances, as where agency or 
ownership or property iB not in issue, it is per- 
missible, for the purpose of curtailing inquiry, 
for qneationa to be asked and answered which, 
were issue joined thereon, would be incompe- 
tent 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. fi 128, 137-143 ; Dec. Dig. § 99.*] 

2. Evidence (J 472»)— Conclusion— Ownbk- 
SHLP— Employment. 

Where ownership or employnaent is itself 
in question, the statement of a witness that he 
owns certain property, or that he was working 
for such a person, amounts to allowing him to 
state a conclusion upon a matter in contro- 
versy; and in such cases the testimony must 
be limited to a statement of the person by 
whom the witness was employed, and the na- 
ture and surrounding circumstances of his em- 
ployment, from which, with the other evidence, 
the conclusion as to who was in fact his em- 
ployer may be drawn. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. §§ 2186-2105; Dec. Dig. f 472.»j 

3. Master and Sebvant (S 316*)— Liabilitt 
TO Thibd Persons— Evidence of Inde- 

PCHOENT CONTKACT. 

The circumstance that upon occasions wit- 
ness was paid by his employer with the check 
of a companjr for whom the employer worked, 
taken with evidence that such company paid by 
check, and that the check was not drawn to his 
employer's order, is without bearing on the 
question whether his employer was an employe 
of the other company, or himself an independ- 
ent contractor. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. {§ 1242, 1243 ; Dec. Dig. % 
316.*] 

4. EviDENCB (I 574*)— Conclusions of Wit- 
HEss— Weight. 

In an action against a light and power 
company for personal injuries, defended on the 
ground that the accident occurred through the 
negligence of an independent contractor, the 
conclusion of a witness, improperly ad.nitted a^ 
competent, that he was employed by defendant, 
when in fact he was employed and paid by the 
contractor and knew nothing of any arrange- 
ment of his employer with defendant, and 
tboui^t that his employer was merely defend- 
ant's foreman, as against uncontroverted evi- 
dence that his employer was an independent 
contractor, raised no conflict in the evidence as 
to the relations of the parties. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. i 2400; Dec Dig. { 574.*] 

In Bank. Appeal from Superior Court, Los 
Angeles Coanty; Leon F. Moss, Judge. 

Action by Mary M. Wln.slow against the 
Glendale Light & Power Company. From a 
Judgment of tbe Court of Appeals aflSrminga 
Judgment for plaintiff, defendant appeals. 
Reversed. 

Tanner, Taft & Odell, of Los Angeles, for 
appellant. Drew Prultt, W. O. Morton, and 
M. A. Fleming, all of Los Angeles, for re- 
spondent. 

HKNSHAW, J. This action was brought to 
recover damages for personal Injuries sus- 



tained by plaintiff. Sbe was 76 years of age 
at tbe tiue she received the Injuries com- 
plained of, and these injuries were occasion- 
ed by her tripping over a wire stretched 
across tbe sidewalk. This wire was admit- 
tedly a wire of tbe defendant, tbe Glendale 
Light & Power Company. That company's 
principal defense to tbe action was that, 
having been ordered by the city to remove 
certain poles and wires, it employed an inde- 
pendent contractor to do tbe work; that tbe 
work was done wholly under tbe manage- 
ment and control of this Independent con- 
tractor; and that it was through the negli- 
gence of bis employes and not the employ&i 
of the defendant light and power company, 
that the accident occurred. Reference may 
here be made to a former appeal taken in 
this case and reported in 12 Cal. App. 530, 
107 Pac. 1020. By the decision upon the first 
appeal, the Judgment was reversed. A second 
trial followed, resulting in a Judgment in fa- 
vor of the plaintiff. From that Judgment and 
the order denying defendant's motion for a 
new trial, an appeal was taken, resulting in an 
affirmance of the Judgment and order by the 
Court of Appeals. Upon the first trial, (me 
of the men at work removing the poles and 
wires was permitted to tefstify, over the ob- 
jection of the defendant, that he was "work- 
ing for the Glendale Light & Power Com- 
pany." Upon tbe appeal reported in 12 Cal. 
App., it was held that the objection was not 
well taken, and that the que.stlon was per- 
missible and its answer admissible. Upon 
the second appeal, the Court of Appeals, 
seemingly feeling itself bound under the doc- 
trine of the law of the case, held that the 
same questions asked upon the second trial 
were permissible, and decided, further, that 
the answers to these questions presented 
evidence suffleieut to raise a conflict upon 
the principal question in the case, namely, 
whether the work was being done by the de- 
fendant or by an indeiiendent contractor, for 
whose conduct defeadaut was not legally 
responsible. It was for the further consid- 
eration of this proposition that a hearing 
before this court was ordered. 

[1] But, lest by our silence it may be 
thought that this court approves the deter- 
mination as to the permissibility of the ques- 
tion discussed in the opinion in 12 Cal. App., 
it Is proper to say that in many Instances 
— as where the agency or the ownership of 
property Is not in Issue — it is permissible, 
for the purpose of curtailing the inquiry, to 
permit questions to be asked and answered, 
which questions and answers would be to 
the last degree improper, were Issue Joined 
upon the question of agency or ownership. 
Instances come readily to mind, and, indeed, 
in tbe courts are of dally or even of hourly 
occurrenca If the ownership of a piece of 
land is not In Issue, it Is not objectionable to 
ask the witness who owns that land. If the 
agency or employment is not in question. 
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It Is equally permissible to ask the witness 
wbose agent be was, or for whom he was 
working. It is but a time-saving method of 
presenting the truth upon a matter not con- 
troverted. 

[2] Very different, indeed, must be and is 
the rule where the ownership or the agency 
is itself in dispute. For a man, under such 
circumstances, to be permitted to say that 
he owns the property Is to permit him to 
state a conclusion which must be drawn from 
all the facts by court or Jury. To permit, 
where the question of employment is Itself 
in controversy, a witness to testify that he 
was working for this person is to allow in 
evidence the incomiMtent conclusion of the 
witness upon a matter of vital controversy. 
In such a case the rule limits the testimony 
of the witness to a statement of the person 
by whom he was employed, the nature, 
terms, and surrounding circumstances of his 
employment. From these, with such other 
evidence as the case presents, must the con- 
clusion be drawn as to who in fact was the 
responsible employer. 

So much we think it proper to say in 
pointing out the true rule. But the matter 
here in controversy will be considered under 
the doctrine of the law of the case, as that 
law was laid down, though mistakenly, in 
the opinion in 12 Cal. App., above cited. 
So treating it, the ruling amounts to this, 
but to this only : That it was competent for 
the witness to answer the question, and he 
did answer it by saying that he was working 
for the Glendale Light & Power Company. 
Nothing, however. In the decision of the 
Court of Appeals goes to the weight of this 
testimony ; and a review of the evidence in 
the case satisfies us that this testimony is 
without weight, and is so wholly unsubstan- 
tial as not to raise a controversy over the 
fact. The evidence introduced on behalf of 
the defendant is clear, conclusive, and un- 
dented, and establishes that Seaman was 
employed as an Independent contractor to 
do the work, and did undertake its perform- 
ance under his contract. The defendant had 
no control, and exercised no control, over the 
employes of Seaman; and two of those em- 
ployes, who were actually engaged in the 
work, were Harvey and Allen. Neither Har- 
vey nor Allen was ever In the employ of the 
defendant company. Such was the uncon- 
troverted evidence of the defendant; and It 
remains to be considered whether the testi- 
mony of the witness Harvey is sufficient to 
raise a conflict. Harvey was asked the ques- 
tion, "By whom were you employed, and for 
wliom were you working on February 27, 
1007?" (the date of the accident) and made 
answer, "For the Glendale Light & Power 
Company." Again, testifying that he was at 
the scene of the accident, he concludes his 
answer by saying, "I was on duty." lie is 
immediately asked the question, "On duty 
for whom?" and replies, "The Glendale 
Light & Power Company." The facts elicit- 



ed from the witness upon cross-examination 
^how that these declarations were but the 
conclusion of the witness, and demonstrate 
that the conclusion Is without basis in truth. 
Confronted with his testimony given upon the 
former trial, and with his statements therein 
contained to the effect that he was employed 
by Mr. Seaman, he discredits his former 
testimony, saying, as to some of his answers, 
that he did not remember; as to others that, 
when he said he was employed by Mr. Sea- 
man, "I might have said he was the foreman 
who hired me." Asked further if be did not 
reply, upon being asked for whom he was 
working, that he was working for Seaman, 
he answered, "Well, I said he was my em- 
ployer." Passing over his testimony upon 
the first trial, and coming to the testimony 
on the second trial, he was asked the direct 
question, "What person employed you?" and 
he replied, "Mr. Seaman." He testifies that 
nobody beside Mr. Seaman told him to do 
any work on the job; that no officer of the 
Glendale Light & Power Company ever order- 
ed him to go on the work. He bad no 
knowledge whatsoever of the contract Mr. 
Seaman had with the light and power com- 
pany, and finally he answers, "Tes," to the 
question, "WTien you say you were working 
for the Glendale Light & Power Company, 
it was because you were working on their 
lines, was it not, and because Mr. Seaman 
there was evidently doing the work for 
them?" It is shown that Mr. Seaman had 
a shop in town, his own tools, wagon, and 
employes, and paid his own workmen, of 
whom the witness was one; that Harvey 
was engaged upon other work and Jobs be- 
sides this one, and was always paid by Mr. 
Seaman. 

[3] The circumstance that upon one or an- 
other occasion he was paid by Mr. Seaman 
with the check of the defendant company is 
without significance. It is in direct and un- 
disputed evidence that the check was not 
drawn to his (Harvey's) order, and that the 
defendant company paid Seaman by chedcs. 
Houghton v. Loma Prieta Lumber Co., 1S2 
Cal. 577, 93 Pac. 377, 

The witness Harvey was not only permit- 
ted to testify that he was employed by the 
Glendale Light & Power Company, but he was 
allowed even greater latitude, and was per- 
mitted to testify that his fellow workman, 
Allen, was also working for the Glendale 
Light & Power Company at the time of the 
accident. But as, under cross-examination, 
he answers that his testimony as to Allen's 
employment is based upon the same knowl- 
edge and facts which he had related con- 
cerning his own employment, no amplifica- 
tion of this matter becomes necessary. 

[4] What, then, results from this evidence? 
Nothing more than that the conclusion of 
the witness, which he has been allowed im- 
properly to express. Is shown to rest upon 
no basis of fact, the facts being that the 
witness was employed by Seaman and by no- 
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body else, mn pcld IVy Seaman and by no- 
body else, worked nnder tbe direction of Sea-' 
man and nobody else, knew nothing of any 
arrangement wblch Seaman might or might 
not have with the Olendale Ught it Power 
Company for the doing of tbe work; bnt be- 
cansd tbe work was Olendale Light ft Power 
Company work, tbe witness believed that 
Seaman was the foreman, and believed that 
tbe work was being done nnder the direction 
of the Olendale -dght k Power Company, 
and believed that the Olendale Light A 
Power Company was his employer. No con- 
flict is raised by evidence such as tlUs. 

All of the evidence establishes that Sea- 
man was an independent contractor ; and the 
Judgment and order are therefore reversed. 

We concur, MKLVIN, J.; ANGEIXOTTI, 
J.; SliOSS, J.; SHAW, 3. 



CRAXH V. FERRIER BROCK DEVELOP- 
MENT CO. (S. F. 6,095.) 

(Supreme Court of California. Feb. 13, 1913.) 

L Vendor akd Fvbckaskb (| 35*)— Rebois- 
aioH— Fraud , ,.,,:, 

where a vendor frandulently indnces a 

fUTchaser to make a contract by representing 

tliat he has good title when lie has no title, 

vendee, on discovering the false representations, 

may sue to rescind. 
[Ed. Note.— For other cases, see Vendor and 

Pvirchaser, Cent Dig. {| 45-61; Dec. Dig. { 

85.»1 

£. Vendor and Pubchaseb <| 334*)— Reme- 
dies OF PUBCHABEB— ReCOVEBT OI" PBICB 

Paid. 

Defendant corporation represented to 
plaintifTa that it owned in fee a certain lot, and 
offered to sell it to plaintiffs for $1,500, 5500 in 
cash and the balance in installments, when de- 
fendant did not own the lot and knew that it 
did not, but plaintiffs believed the representa- 
tion to be true, and, acting thereon, purchased 
the lot on such terms, but afterwards discover- 
ed that defendant did not own the same, and 
demanded tbe return of the purchase money 
paid. Held, that plaintiffs were entitled to a 
retnm of tbe purchase money paid. 

[Ed. Note.— For other coses, see Vendor and 
Purchaser, Cent Dig. |$ 959-980 ; Dec. Dig. | 
834.*] 

& Vendor and Pttbchaseb (J 841*) — Rbcot- 
ERT OF Price Paid— Pleading— Possession 

BT PUBCHASEB. 

In tbe absence of an implication in the 
contract that the purchaser, under an executory 
contract, is to have possession of the land In 
question, he la not entitled to possession, so 
that In an action by such purchaser to recover 
the price paid upon rescinding for fraud, the 
complaint need not allege that he oflCered to 
restore itossession; there being no presumption 
that he had been put into possession, and it 
being for defendant to allege and prove that 
the purchaser was in possession when be de- 
manded the return of the purchase money, if 
defendant desires to rely on failure to restore 
possession. 

[Hd. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. H 1008-1017; Dec. Dig. 
i 341.*J 



4. Vkndob and Pobohasbr (| 341*)— Rjbbcis- 

BION— AonON *OB PXTBCKABB MONBT. 

The complaint in an action to rescind a 
contract of sale of land and recover the price, 
need not refer to or describe stock accepted by 
the vendor as the equivalent of money in pay- 
ment of the price, and is not materially nnosr- 
tain for not doing so. 

[Ed. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. i| 1008-1017; Dec Dig. 
f 341.*] 

6. Vendor and Purchaser <J 341*>— Rescis- 
sion— Return o* Purchase Pricb— Re- 
turn IN Monet. 

Where a vendor accepted shares of stock as 
the equivalent of cash, the vendee, upon re- 
scinding for fraud, was entitled to recover the 
amount of money for which tite stock was ac- 
cepted. " 

[Ed. Note. — For other cases, see Vendor and 
Puwhaser, Cent Dig. i| 1008-1017; Dec. Dig. 
f 341, J 

Department 1. Appeal from Superior 
Court, Alameda County; Wm. H. Waste, 
Judge. 

Action by Arthur Crane against the Fer- 
rler Brock Development Company. From a 
judgment for plaintiff, defendant appeals. 
Reversed. 

Arthur Crane, of San Frandaco, In pro. 
per. Jamea M. Eoford, of Berkeley, for re- 
spondent 

SHAW, J. The court below sustained a 
demurrer to plalntlfTs fourth amended com- 
plaint and thereupon gave Judgment for the 
defendant from which plaintiff appeals. 

The complaint contains many unnecessary 
allegations, and these seem to have produced 
some confusion in the arguments. Tbe fol- 
lowing is a statement of the material facts 
alleged: On May 23, 1910, tbe defendant, 
a corporation, represented to plaintiff that It 
was seised in fee of a certain lot In a sub- 
division of land in Alameda county, known 
as "Cragmont," and thereupon offered to sell 
the same to plaintiff for the price of $1,500, 
of which $500 was to be paid in cash, and 
the balance in monthly installments of fl6 
each ; that In fact the defendant had no in- 
terest whatever In the lot; that the de- 
fendant, knowing that said representation 
was not true, .made it to Induce the plaintiff 
to enter into a contract to buy the lot from 
the defendant, on the terms above stated, 
and to make the cash payment thereon; 
that plaintiff believed said representation 
to be true, and, because of that belief, on the 
day above named executed the contract re- 
ferred to, and paid to the defendant $500 
on the price thereof ; that he would not have 
done so but for the belief aforesaid; that 
on July 15, 1910, plaintiff paid a monthly 
installment of $15 on tbe price; that there- 
after he discovered that said representation 
was false, and demanded the return of the 
money paid, which was refused. The con- 
tract, as alleged, provided that upon pay- 
ment of the last monthly installment which 
would become due on December 23, 1915, 
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the defendant dionld ezeente to plalntifl a 
grant deed for said lot It was farther stat- 
ed that $480 of the $500 cash payment afore- 
said was paid by delivering to defendant 
1,650 shares in a corporation of the par 
valne of |1 each, which the defendant ac- 
cepted as cash. The prayer of the complaint 
was for a Judgment that the contract be re- 
scinded, that the defendant return to plain- 
tiff the said $515 so paid upon the price, or 
the personal property delivered as aforesaid 
to the defendant, and for general relief. 

[1] Where the vendor fraudulently Induces 
the vendee to enter Into the contract of pur- 
chase by representing that he has a good 
title to the land, when in fact he has none, 
nor any interest whatever in the land, the 
vendee, upon discovering the falsity of the 
representation, may sue to rescind the con- 
tract and obtain a return of the money paid 
thereon. There are numerous cases estab- 
lishing this proposition, Alvarez v. Bran- 
nan, 7 Cal. 501, 68 Am. Dec. 274; Wright v. 
Carillo, 22 Cal. 604; Easton v. Montgomery. 
90 Cal. 316, 27 Pac. 280, 25 Am. St Rep. 123 ; 
Morris v. Courtney, 120 Cal. 65, 52 Pac. 
129; Muller v. Palmer, 144 Cal. 812, 77 Pac. 
054; 39 Cya 1264, 1417. 

[2] The facts above stated bring the case 
within this rule. The complaint states a 
good cause of action to rescind the contract 
on the ground that it was procured by fraud, 
and for the return of the purchase money 
paid thereon. It does not appear that the 
plaintiff had received anything whatever in 
performance of the contract and consequent- 
ly there was nothing for him to restore to 
the defendant 

[3] The objection was made that the com- 
plaint does not aver an offer by the plaintiff 
to restore possession. There is no presump- 
tion of law that the vendee, in an executory 
agreement for the purchase of land, has 
been put into iwssesslon. In the absence of 
anything in the contract from which it can 
be Inferred or implied that he is to have 
possession, he has no right thereto. Gaven 
V. Hagen, 15 Cal. 211 ; Stratton v. Land Co., 
86 Cal. 364, 24 Pac. 1065; Gates v. McLoan, 
70 Cal. 49, 11 Pac. 489 ; 39 Cyc. 1620. There 
is nothing in the contract or tn the allega- 
tions of the complaint to indicate that the 
plaintiff ever had possession, or that the 
contract gave him the right thereto, or that 
he had taken possession, or that he now has 
possession. If the defendant desires to rely 
on the failure to make an offer to restore 
possession, it is incumbent upon it, therefore, 
to allege and prove, by way of defense, that 
the plaintiff was in possession at the time he 
demanded the return of the purchase money 
or at the time the action was begun. 

The defendant relies on Joyce v. Shafer, 
97 Cal. 335, 32 Pac. 320, and other cases of 
similar effect These are cases where the 
contract was made in good faith and the 
vendee, upon discovering that the vendor had 



sabaeQuently parted wtth <3m title, brought 
an action to recover the part of the pvx- 
chase money which, had beai paid, without 
having himself offered to perform the con- 
tract by paying, or offering to i>ay, the bal- 
ance due upon the price. They rest upon 
the principle that one who ie himself in de- 
fault cannot rescind the contract, unless he 
has first offered to perform himself, and has 
unsuccessfully demanded for performance by 
the vendor, thereby putting the vendor in de- 
fault In the case we have dted, tn argu- 
ing this question, the court said: "Xlne may 
sell land which he does not own, but yet 
be able, when the time for performance ar- 
rives, to furnish a good tittle. In the mean- 
time, the purchaser would not be at liberty 
to disaffirm the contract on the ground that 
then the vendor was unable to make a good 
title. It would be incumbent upon him to 
offer to perform, or to show that at the time 
of performance the vendor could not furnish 
the title." This is a true statement of the 
law, as applicable to a suit to rescind the 
contract or to recover the money paid there- 
on after a rescission upon the ground that 
the vendor has himself broken the contract 
It has no application to a suit for the re- 
scission of a contract upon the ground that 
the vendor, having no title to the land, false- 
ly represented to the vendee that he had the 
title thereto, and thereupon and thereby in- 
duced the vendee to purchase. 

[4] The demurrer contains many epedflca- 
tions wherein it is claimed that the com- 
plaint was uncertain. Among other things, 
it specifies that it is uncertain because it 
does not give the name of the corporation, 
the shares of which were taken by the de- 
fendant as cash upon the payment of the 
first installment Inasmuch as the shares 
were accepted as the equivalent of money, 
we do not think that it was necessary to 
mention them at all in the complaint, or to 
describe them more particularly. The un- 
certainty was not upon a material point 

[I] The fact that the shares were taKen 
as cash was also Buffident to give the plain- 
tiff the right to demand the return of $500 
in money. The other specifications of uncer- 
tainty relate to immaterial allegations In the 
complaint and it is not necessary to discuss 
them. The demurrer to the complaint should 
have been overruled. 

The Judgment is reversed. 

We concur: ANGEJLLOTTI, J. ; SLOSS, J. 



MARCUOCI et al. v. VOWINCKBL, 

(S. P. 6,789.) 

(Supreme Court of California. Feb. 14, 1913.) 

1. Appeal and Error (8 757»)—Bbiefs— Mat- 
ters TO BE iNCLnOED. 

Under Code Civ. Proc. { 953c, providing 
that in cases where a transcript of the testi- 
mony, etc.. Is prepared in lieu of a bill of ex- 
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ceptlona u permitted is preceding sectiona, the 
parties must print in their briefs or in a sup- 
plement appended thereto such portions of the 
record aa they desire to call to the court's at- 
tention, on an appeal by plaintiff in an action 
n^inst a physician and snrgeon for negligence 
and want of skill, wb«ie appellant's brief did 
not contain any evidenoe showing want of care 
or skill, nor refer to the part of the record 
where it might be found, and the question was 
not argued, it would be assumed that there was 
no sack evidence. 

[Eld. Note.— For ether cases, see Appeal and 
Error, Cent Dig. | 8082; Dec. Dig. § 767.*] 

2. Tbiai, ({ 26*)— Abbencx of Witness. 

On ft trial, plaintiff about 3:30 asked a 
continuance until the following morning to pro- 
cure the attendance of additional witnesses. It 
was not shown that any subpoena bad t>een is- 
sued or served on them ; that they bad promis- 
ed to attend; that, if examined, they would 
testify to any material fact; that tbey knew 
anything about the facts or what plaintiff ex- 
pected to prove by them ; and their names or 
where they resided were not stated. Tbe court 
offered to delay proceedings half an hour, but 
plaintiff's counsel claimed that, because of the 
witnesses' office hours, their presence could not 
be procured on that day. Held, that the denial 
of a continnance was not an abuse of discre- 
tion. 

PM. Note.— For other casee, see Trial, Cent. 
Diig. i 42; Dec. Dig. | 26.*] 

5. CORTINTJANCB ($ 7*) — DlSCEBTIOK OW 

COUBT. 

The granting or refusing of a continuance 
is nsoally a matter largely within the discre- 
tion of the trial court 

[Ed. Note.— For other cases, see Continuance, 
Cent Dig. If 17, 18; Dec Dig. g 7.*] 
4. Apfiai. ahd Ebrob ({ 986*)— Revkw- 

DlSCBETIONABT MaTTKBS— OONTINUANCKS. 

To justi^ reversal of a judgment because 
of the denial of a continuance, an abuse of 
discretion must be shown. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. { 8837 ; Dec Dig. | 968.*] 

6. Appeal akd Ebbob (| 417*)— None* o» 

APPBAI/— SCFIIOIKNCT. 

A notice to the clerk, of the court under 
Code Civ. Proc } 953a, providing that. In lieu 
of preparing a bill of exceptions, a party may 
file a notice with the clerk stating that he de- 
sires or intends to appeal or has appealed, and 
requesting that a transcript of the testimony, 
etc., be made up and prepared, is not a notice 
of appeal, and, if given in the form there pre- 
scribed without other appropriate words, is 
insufficient as a notice of appeaL 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. U 2140-2143; Dec Dig. | 
417.*] 

Department 1. Appeal from Superior 
Court, City and County of San S'rancisco; 
George A. Sturtevant, Judge. 

Action by Maria S. Marcucd and husband 
against F. W. Vowlnckel. From a judgment 
of dismissal, plaintiffs appeal. Affirmed. 

Wal J. Tuska, of San Francisco, for ap- 
pellants. Chickerlng & Gregory and Stanley 
Uoore, ail of San Francisco, for respondent 

SHAW, J. At the conclusion of plalntiflfs' 
evidence, tbe court below, on motion of de- 
fendant, granted a nonsuit, on the ground 
that tbe evidence did not tend to show neg- 



ligence 01 unsklllfulness on tbe part of tbe 
defendant From the Judgment of dismissal 
thereupon given, the plaintiffs appeaL 

[1] The plaintiffs seek to recover damages 
from defendant for injuries sustained by the 
plaintiff, Maria, wife of plaintiff, Antonio, 
from the alleged negligence and want of skill 
of defendant, as a physician and surgeon, in 
advising her that a surgical operation upon 
her was necessary and in the performance 
of said operation. The transcript on appeal 
consists of a copy of .the judgment roll and 
a reporter's transcript of tbe evidence and 
proceedings at tbe trial, neatly typewritten, 
prepared, and certified, as provided by sec- 
tions 953a and 953c of the Code of Civil Pro- 
cedure. Counsel for the appellant does not 
print in his brief, or at all, any part of the 
testimony or evidence on tbe subject of want 
of care and skill on the part of the defend- 
ant, as he is required to do by section 953c, 
aforesaid, where be desires to call tbe atten- 
tion of the court to tbe evidence. Nor doea 
he in bis brief point out or refer to sucb evi- 
dence on tbe part of tbe record where it 
may be found. He does not argue the ques- 
tion at all. We will therefore assume, for 
the purposes of this review, that there was 
no evidence of such want of care or skllL 

[2] Tbe only point worthy of mention pre- 
sented in the brief is the claim that the court 
below Improperly refused to continue tbe 
trial from tbe afternoon of the last day there- 
of until the following morning, to give the 
plaintiffs an opportunity to procure the at- 
tendance of three additional witnesses to tes- 
tify on behalf of the plaintiffs. T^e record 
does not show at what time in tbe afternoon 
this refusal occurred. Plaintiffs' counsel say 
it was at half past S o'clock. There was 
no showing of any diligence whatever made 
in support of the application for the contin- 
uance. No affidavit was made, or proposed 
to be made. It was not shown that any sub- 
poena had been issued or served on tbe pro- 
posed witnesses, or that tbey bad promised 
to attend then, or at any other time, or that 
tbey would, if examined, testify to any ma- 
terial fact, or that they knew anything about 
the facts of tbe case, or what counsel ex- 
pected to prove by them. Their names were 
not even stated. The court offered to delay 
tbe proceedings half an hour to enable plain- 
tiffs to procure their attendance, but their 
counsel stated that the office hours of tbe 
witnesses were sucb that be could not pro- 
cure their presence on that day, but he did 
not state where tbey resided, whether In 
San Francisco, or elsewhere. 

[3,4] Continuance should not be granted 
without good cause. Tbe granting or refus- 
ing thereof is usually a matter largely with- 
in tbe discretion of the trial court An abuse 
of discretion must be shown to Justify a re- 
versal of tbe Judgment because of a ruling 
on sucb matters. It cannot Justly be claimed 
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tbat good cause was bere shown for a con- 
tinuance. We cannot say that the lower 
court abused its discretion. 

The other rulings complained of relate to 
the admission or exclusion of evidence. The 
trial was before the court, without a Jury. 
None of the rulings operated to prevent the 
plaintiff from introducing any substantial 
evidence of the want of care or skill com- 
plained of, and all of them were upon trivial 
matters. They could not have affected the 
substantial rights of the plaintiffs. We do 
not think it necessary to discuss them. The 
failure to prove want of care or skill would 
Justify the nonsuit even if these rulings had 
been favorable to plaintiffs. 

[6] The transcript of the record does not 
contain any notice of appeal. There is a 
notice to the clerk requesting the prepara- 
tion of a transcript on appeal, being the no- 
tice provided for by section 953a, aforesaid. 
Because of the frequent misunderstanding 
of the effect of this section, we repeat that 
it does not provide for a notice of appeal 
and that a notice given under it, in the form 
there prescribed and without other appropri- 
ate words, is not a good notice of appeal. 
Smith V. Jaccard, 128 Pac. 1026; Boliug v. 
Alton, 162 Cal. 298, 122 Pac. 461; Lent v. 
Cal. F. G. Ass'n, 161 Cal. 719, 121 Pac. 1002. 
Counsel for respondent do not raise the ob- 
jection, and we therefore assume that a prop- 
er notice of appeal was filed, and that its 
Insertion in the record was waived. 

The Judgment is affirmed. 

We concur: SLOSS, J. ; ANGELLOTTI, J. 



HAYT v. BENTEL. <!* A. 3,291.) 
(Supreme Court of California. Feb. 13, 1913.) 

1. VeNDOB and PURCIIASEB (J 335*)— ACTION 

BY PURCIIASEB— Defense. 

That the purchaser was in default in pay- 
ments under the contract was no defense to her 
action, brought after rescission of the contract 
for defect in title, to recover the purchase mon-. 
ey paid, where a payment was made and ac- 
cepted after the expiration of the contract time 
for making all payments. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent. Dig. {§ 981-983 ; Dec. Dig. § 
335.*] 

2. Vendob and Purchaser (J 3.35*)— Action 
BT Depaultinq Pdbchaser— Effect of 
B'ei.ated Tender. 

A purchaser who, without excuse, fails to 
make payments of installments as they fall due 
cannot, by a belated tender, put the seller in 
default, and thus establish a right to recover 
back sums paid under the sale contract. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. H 981-983; Dec. Dig. 
$ 335.»] 

.3. Parties (| 70*)— Defect — Objections — 

SuFKIOIENCT- WAIVER. 

An objection that the plaintiff is not an 
unmarried woman, and hence should be joined 
by her husband, as required by Code Civ. I'rpc. 
S .370. boinjj in offoct a plea of defect of parties 
plaintiff, is waived when not specially set up 



by demurrer or answer; and a mere denial of 
the allegation in the complaint that plaintiff is 
an anmarried woman is not a plea of defect of 
necessary parties. 

[Ed. Note. — For other cases, see Parties, 
Cent. Dig. {{ 117-121 ; Dec. Dig. { 76.*] 

4. Vendob and Pitbchasek ({ 341*)— Compu- 
tation fbok Date Dub. 

In a purchaser's action for money paid 
under a sale contract rescinded because of de- 
fect of title, the plaintiff was entitled to inter- 
est only from the date of rescission and de- 
mand for repayment, even though the defend- 
ant had been guilty of fraud. 

[BW. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. f § 1008-1017 ; Dec. Dig. 

5. Vendor and Purchaser (| 117*)— Rescis- 
sion— Offeb TO Kestobe Possession— Me- 

CESSITT. 

A purchaser's notice of rescission was not 
ineffectual for want of an offer to restore pos- 
session, where it did not appear that she ever 
took possession, though the contract provided 
tbat she should do so. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. { 209 ; Dec. Dig. § 117.*] 

6. Pleading (§ 310*)— SomciENCT— Recit- 
als IN Contract. 

Recitals in a contract incorporated in the 
complaint will not supply the want of essential 
averments in the pleading. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. §{ 345, 944, 946, 947; Dec. Dig. { 

7. Pleading (| 310*)— Instruction- Recit- 
als IN Contract. 

In a purchaser's action to recover the pur- 
chase money paid, the mere annexing to a com- 
plaint of a contract providing that tne purchas- 
er shall have possession is not equivalent to an 
averment in the complaint that possession was 
in fact transferred. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. §8 345, 944, 946, 947 ; Dec. Dig. f 

In Bank. Appeal from Superior Court, Loa 
Angeles County; Geo. H. Button, Judge. 

Action by Mrs. S. M. Hayt against George 
R. Bentel. From a Judgment for plaintiff, 
defendant appeals. Modified and affirmed. 

For opinion of District Court of Appeal 
reversing Judgment of superior court, see 126 
Pac. 370. 

H. C. Millsap and Mlllsap & Sparks, all of 
Los Angeles, for appellant Smith, Miller ft 
Phelps, of Los Angeles, lor respondent 

SLOSS, J. On June 29, 1905, the parties 
entered into a written contract for the pur- 
chase by plaintiff from defendant of a lot la 
the city of Ocean Park, county of Los An- 
geles. The purchase price was $825, of 
which $275 was to be paid on the signing of 
the agreement, $275 on or before the 29th 
day of June, 1906, and $275 on or before the 
29th day of June, 1907, deferred payments 
to bear Interest at the rate of 7 per cent 
per annum, payable semiannually. Time was 
made of the essence. By the contract, a 
copy of which is annexed to the complaint, 
the purchaser was to have immediate pos- 
session of the premises, and was to pay all 
taxes and assessments levied against the. 
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property. It was provided that, In case o( 
default on the part of the plaintiff, defend- 
ant at his option might declare the whole 
sum due or might cancel the contract, re- 
enter and cake possession of the premises, 
and retain all moneys paid by plaintiff as 
rent for use and occupation. Upon payment 
of all sums due from plaintiff, defendant 
agreed to execute and deliver to plaintiff a 
good and sufflclent bargain and sale deed to- 
gether with a certificate of title showing a 
title, free r.nd clear of Incumbrances, to be 
vested in plaintiff. 

The compl-^lnt alleges that plalntUF made 
the following payments: 

On June 29, 1905 $275 00 

July 16, 1900, as principal 275 00 

July 16, :i906, interest on deferred 

payments 38 50 

October 29. 1008. on principal 60 00 

October 29, 1008, interest on de- 
ferred payments to December 29, 
1908 48 15 

Total $686 65 

It is alleged that on October 29, 1908, 
plaintiff paid and defendant accepted $50 on 
the third installment, together with interest 
upon all deferred payments to and .nclud- 
Ing December 29, 1908; that it was tlien un- 
derstood and agreed between the parties that 
as soon as the deed was executed and de- 
livered to plaintiff she would pay the bal- 
ance due. Plaintiff has ever since, as she al- 
leges, been ready and willing to pay such 
balance. On October 15, 1909, plaintiff ten- 
dered defendant such balance, and demanded 
a deed and certificate of title, but defendant 
refused to execute such deed, and informed 
plaintiff that be could not deliver a convey- 
ance or certificate, inasmuch as the title to 
the property was incumbered and defective, 
and bad been so at all times since the execu- 
tion of the contract. A subsequent tender 
and demand in writing are set forth, togeth- 
er with refusal by defendant, followed by a 
notice of rescission from plaintiff to defend- 
ant, with a demand for repayment of all 
sums paid under the contract. The com- 
plaint alleges, further, that at the time of 
the execution of the contract the property 
was not free from Incumbrances, but the ti- 
tle was then, and aas ever since been cloud- 
ed; that these facts had at all times been 
known to defendant, but not known by plain- 
tiff until October 15, 1909 ; and that all mon- 
eys obtained by defendant from plaintiff bad 
been taken and received in fraud of plain- 
tiff's rights. 

The prayer of the complaint was that the 
contract be rescinded, and that plaintiff re- 
cover the moneys paid by her under the con- 
tract, with interest. 

The answer denied a number of the fore- 
going allegations. The findings were In fa- 
vor of all the averments of the complaint. 
Judgment was given in favor of plaintiff for 
$891.30, being the sum of the various amounts 
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paid by her under the contract for principal, 
interest, and taxes, together with Interest 
from the date of each payment 

The defendant appeals from the Judgment, 
tiringing up the evidence by means of a bill 
of exceptions. 

[1] There is no merit In the appellant's 
claim that on the facts alleged and found 
the plaintiff is not entitled to any relief, be- 
cause she bad been In default in making i>ay- 
ments under the contract In this regard 
reliance Is placed upon Clock v. Howard, etc., 
Co., 123 Oal. 1, 55 Pac. 713, 43 L. A. A. 199, 
69 Am. St. Rep. 17. 

[2] In the opinion In that case the status 
of a defaulting purchaser under a contract 
for the sale of real estate is fully discussed, 
and the rule declared that such a purchaser, 
who has, without excuse, fiilled to malce pay- 
ment of Installments as they fell due, can- 
not, by a belated tender, put the seller In 
default, and thus establish a right to recover 
the sum paid under the contract. But this 
undoubtedly sound doctrine does not apply 
to a case where the vendor has waived the 
delay in making payments. Such waiver Is 
alleged and found here. On October 29, 
1908, the plaintiff was in default On that 
date she paid :o the defendant, and the iat- 
cer accepted, the sum of $98.16, being $50 on 
account of principal, and $48.15 for interest 
to December 29, 1908. The time for the pay- 
ment of all installments had then elapsed; 
indeed, the final payment was already, under 
the terms of the contract, past due. These 
facts bring the case precisely within the 
principle declared in Boone v. Templeman, 
158 Cal. 290, 110 Pac. 947, 139 Am. St Rep. 
126. There the court declared the rule to be 
that where the vendor, under an agreement 
like the one before us, permits the entire 
contract price to become due, without exer- 
cising his option to declare a forfeiture, "the 
payment of the price then becomes a de- 
pendent and concurrent condition. Nonpay- 
ment alone does not put the vendee in de- 
fault. The vendor must tender a deed as a 
condition to demanding payment of the price, 
and he cannot, without such tender, declare 
a forfeiture, or maintain a suit either for 
the whole price, or for an intermediate in- 
stallment." The same case lays down the 
doctrine that, where the provision making 
time of the essence has once been waived, 
mere delay by the vendee, short of the statu- 
tory period of limitation, in making a tender 
will not constitute laches In the absence of a 
showing that the delay has prejudiced the 
vendor. In Boone v. Templeman the vendee 
was permitted to maintain a suit for specific 
performance. If delay in tendering payment 
did not deprive him of the right to this re- 
lief, the delay of the plaintiff in this casse 
could not affect her right to rescind the con- 
tract for Inability on the part of tbe vendor 
to make a good title. The waiver of the 
right to insist upon prompt payment is es- 
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tabUshed by tlie acceptance of a part of the 
final Installment long after It was due. The 
allegation and finding that the parties then 
agreed that plaintiff would pay the balance 
upon delivery of the deed is immaterial. It 
la of no Importance, therefore, to consider the 
point made by appellant that the evidence 
does not sustain this finding. The alleged 
agreement provided for no more than wouiU, 
as we have seen, be implied in law from the 
waiver of the delay in payment The views 
expressed render it unnecessary, also, to 
pass upon the respondent's claim that the 
party first in default was the defendant, who 
made the contract with knowledge that he 
could not give a good title. 

[3] The complaint alleged, and the answer 
denies, that plaintiff is an unmarried woman. 
There Is a finding in favor of the averment 
of the complaint The appellant assails the 
finding as unsupported. The point made is 
that, U plaintiff was a married woman, her 
husband should have been Joined with her. 
Code CiT. Proc. g 370. 3ut this objection, if 
otherwise weU founded, should have been 
8i>ecially set up by answer. It amounted to a 
Ilea of defect of parties plaintiff, which, if 
Jiot taken by demurrer (where appearing on 
the face of the complaint), or by answer. Is 
deemed waived. Code Civ. Proc. | 434; 
Grain v. Aldrlcb, 38 Cal. 614, 99 Am. Dec. 
423; Work v. Campbell, 128 Paa 943. A 
mere denial that plaintiff is an unmarried 
woman does not constitute a plea of defect 
of necessary parties plaintiff. 

[4] It is argued that the court erred in 
allowing plaintiff interest on the sums paid 
by her from the dates of the respective pay- 
ments. We think this position is well taken. 
In the absence of an agreement to pay in- 
terest, the law "only awards interest upon 
3ioney from the time It becomes due." City 
of Los Angeles v. City Bank, 100 Cal. 22, 34 
Pac. 510; Civ. Code, § 1917. Plaintiff's suit 
was not based upon any provision of the 
contract. It was an action for money had 
and received, in which the right was based 
upon a want or failure of consideration. 
Thomas v. Pac. Beach Company, 115 Cal. 
136, 46 Pac. 899. Until rescis.slon, or a de- 
mand for repayment nothing was due, and 
interest was not allowable. Hellman v. Merz, 
112 Cal. 661, 44 Pac. 1079. Xo different con- 
clusion would follow if, as urged by respond- 
ont, the action be viewed as one based on 
fraud. Kven In that aspect no money was 
due plaintiff until she exercised her right 
to demand the return of the sums paid. 

[S] The point Is made that since, under 
the contract, the plaintiff was entitled to 
po.sso.-Rlon of the premises, her notice of 
re.sdsslon was ineffectual for want of an of- 
fer to restore such possession. But there is 
no allegation, in either the complaint or the 
answer, that plaintiff ever did receive or 
take possession of the lot. The contract Is 
annexed to the complaint and made a part 
tliereof. But all that is averred is that the 



IMirtles made an agreement for possession, 
not that possession was in fact delivered. 

[6] Bedtals In a contract Incorporated In 
a complaint will not supply the want of es- 
sential averments in the pleading. Mayor, 
etc., of L. A. V. Signoret 50 Cal. 298; Bur- 
kett V. Griffith, 90 CaL 532, 27 Pac. 627, 13 
L. R. A. 707, 25 Am. St Rep. 151; Estate 
of Cook, 137 Cal. 191, 69 Pac. 968. The rule 
is well Illustrated by the case of Blbernla 
S. & L. Soc. V. Thornton, 117 Cal. 481, 49 
Pac. 578. There an action was brought upon 
a promissory note. The complaint alleged 
the making of the note, setting forth a copy 
thereof, demand, and nonpayment. The note 
contained the following clause: "This note 
secured by a mortgage of even date here- 
with." The defendant contended that the 
redtal showed that the note was secured by 
mortgage, and that plaintiffs only remedy 
being to sue for foreclosure (Code Civ. Proc. 
i 726), an action on the note alone could 
not be maintained. But the court declined 
to give such ettvct to the recital, saying: 
"There is • • • no averment in the com- 
plaint that the note was secured by a mort- 
gage, and the recital to that effect In the 
note cannot, as matter of pleading, be treat- 
ed as the equivalent of such averment It 
is only by inference or argument from this 
recital that it can be assumed that a mort- 
gage was ever executed, and the rule is as 
much in force under the Code as at common 
law that argumentative pleading is not per- 
missible." [7] For like, if not stronser, rea- 
sons, the mere annexing to the complaint of 
a contract providing that the purchaser shall 
have possession cannot be treated as equiva- 
lent to an averment that iiossesslon was In 
fact transferred. To give such effect to the 
language of the complaint would be. In ef- 
fect a holding that the mere pleading In 
hffc verba of a contract constituted an al- 
legation that all of Its terms had been per- 
formed. There Is, therefore, nothing on the 
record to show in whom the possession of 
the lot was during the life of the contract 
or at the time of the Judgment We will not 
presume, for the puriwse of overthrowing 
the Judgment, that such possession was in 
plaintiff. If the defendant had desired to 
protect his rights in this regard, he should 
have made them appear by pleading or other- 
wise before the proceedings in the trial court 
were concluded. 

We have not thought it necessary to con- 
sider whether plaintiff's rights accrued by 
reason of her notice of rescission. EJven If 
the contract had not been rescinded before 
the commencement of the action, the com- 
plaint prayed that it be rescinded by the 
Judgment of the court This was a proper 
form of relief. Civ. Code, { 3406. 

There are no other points requiring notice. 

The cause Is remanded, with direction to 
the trial court to modify the Judgment by 
deducting from the amount recovered all 
sums shown by the findings to have been 
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allowed as tntereat for any period prior to 
the 4tb day of Febnuury, 1910, the date of 
the demand for repayment. As so modified 
the Judgment shall stand affirmed. 

We concur: ANGELtOTTI, J.; SHAW, 
J.; MBIiVIN, J.; HBNSHAW, J. 



BARBER ASPHALT PAVING CO. T. CRIST 

et al. (ar. 1,014.) 

(District Court of Appeal, Third District, Cali- 
fornia. Jan. 3, 1913.) 

1. Municipal Corporations (| 203*)— Street 
Paving Rkbolution— Construction — Db- 
scBipnoN. 

A street paving reaolation, declaring an in- 
tention to pare an entire street as in the reso- 
lution specifically described, "excepting from 
said work the paving" of a certain crossing, 
"whidi crossing shall be repayed," was not 
o^n to the objection that it did not specify 
with what material such crossiag should be re- 
pared, but reasonably constrned, meant that 
the crossing should lie repaved so as to make 
it conform to the specific description given for 
the paving. 

(Ed. Note. — For other cases, see Municipal 
Coroorations, Cent. Dig. {§ 773-775 ; Dec. Dig. 

2. Municipal Corporations (J 293*)— Street 
Paving Resolution— Sufficienot of De- 
bcsiphon. 

Street paving proceedings being in invitum, 
the resolution of intention must describe, with 
reasonable clearness, the work to be done, oth- 
erwise the contractor cannot recover, whatever 
his good faith or expenditures may have been. 

[£}d. Note. — For other cases, see Mimioipal 
Corporations, Cent. Dig. U 773-775 ; Dec. Dig. 
I 293.*] 

3. Municipal Corporations ({ 293*)— Street 
Paving Resolution— Sufficienot of De- 
scRiPTioN- "Basalt Block." 

A street paving resolution declaring the in- 
tention of the city council to order the con- 
struction of basalt block gutters of a certain 
width, upon a concrete foundation of a certain 
thickness, was not objectionable for failure to 
fix the thickness of the gutters; the term 
"basalt block" implying and being understood 
by reasonably intelligent men to mean blocks of 
sufficient size for the purpose intended. 

[Ed. Note. — For other cases, see Municipal 
Corrorations, Cent. Dig. {{ 773-775; Dec. Dig. 

4. Municipal Cobporations (J 565*) — Im- 
provements — Assessments — Joinder — 
Transaction— Foreclosure of Lien. 

Under the Vrooman Act (St 1885, p. 157) 
{ 12, providing that a contractor may sue the 
owner of the lots assessed for an improvement, 
a street paving contractor properly joined in 
one action against the owners In common of 
several lots, assessed for paving a single res- 
olution of intention, his causes of action to 
foreclose his lien on all the lots. 

[E&. Note.— For other cases, see Municipal 
Corporations, Cent Dig. | 1274; Dec. Dig. i 

6. Pleading ({ 216*)— Demubbeb to Com- 
plaint—Waiver — Scope. 

Where the only grounds stated for demur- 
rer were insufficiency of facts and that causes 
of action were improperly joined, the objection 



that the caases of action were not separately 
stated was waived. 

[Ed, Note.— For other cases, see Plea^g, 
Cent. Dig. |{ 535-539; Dec. Dig. { 216.*] 

Appeal from Superior Court, Alameda 
Comity; William H. Waste, Judge. 

Action by the Barber Asphalt I'aviag Com- 
pany against Julius A. Crist and others. 
From a judgment for defendants, plalntifC 
appeals. Reversed, with directions. 

Cooper, Gray ft Cooper, of San Francisco, 
for appellant. Johnscn. & Shaw, of Oakland, 
for respondents. 

CHIPMAN, P. X This Is an action t» 
foreclose a lien claimed for street work done 
in the city of Oakland by aw)el]ant mider 
the so-called Vrooman Act. A demurrer was 
interposed to the amended complaint on two 
grounds: First, for insufficiency of fhcts; 
and, second, that several causes of action 
have been improperly united in this: That 
causes of action to foreclose liens against 
12 separate and distinct parcels of land 
have been Improperly united. The demurrer 
was sustained, and judgment passed for de- 
fendants. Plaintiff appeals from tbls Judg- 
ment. 

In paragraph 5 of the amended complaint, 
it is alleged that on September 4, 1906, the 
city council of the city of Oakland "duly 
made and passed a resolution (No. 31,323) 
declaring its intention to order the work 
and improvement mentioned in paragraph 6 
of this amended complaint to be done at 
said city, and determining and declaring that 
said work and Improvement was of more 
than local or ordinary public benefit, and 
would affect and benefit the lands and dls> 
trlct hereinafter described," and that the 
costs of said work "should be assessed upon 
said lands and district, which district Is 
• • • described as follows:" (Description 
follows.) It is also alleged that said reso- 
lution of intention and the superintendent's 
notice of the passage thereof were published 
as by the said resolution provided. 

In paragraph 6 it is alleged that on De- 
cember 20, 1906, the city council "duly made 
and passed its resolution No. 31,755, order- 
ing the following street work to be done ac- 
cording to the specifications adopted by said 
council on October 22, 1906, to wit: That 
East Fourteenth street in said city, from 
the western line of Twenty-First avenue to 
the eastern boundary line of the city of Oak- 
land, be graded, curbed with granite with 
a backing of concrete, and paved with as- 
phalt in a layer two inches thick on a binder 
course one inch thick of asphalt and broken 
stone, and a concrete foundation six inches 
thick; also that basalt block gutters, four 
feet wide, upon a concrete foundation six 
inches thick, be constructed thereon as fol- 
lows, to wit: On the southern side from the 
center line of Twenty-Second avenne to the 
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center line, prodnced, of OPwenty-Fonrth ave- 
nue, as said Twenty-Fourth arenue exists 
south of East Fourteenth street, and on the 
northern side from the center line of Twen- 
ty-Second avenue to the center line, produc- 
ed, of Twenty-Fourth avenue, as said Twen- 
ty-Fourth avenue exists north of said East 
Fourteenth street; also that the existing 
culverts In the crossing of Twenty-Third 
avenue be removed ; excepting, however, from 
the ahove-described work, such portions as 
are required by law to be kept in order or 
repair by any person or company having rail- 
way tracks thereon; also excepting from 
said work the curbing on the southern side 
of East Fourteenth street from the western 
line of Twenty-Third avenue to a point 75 
feet easterly from the eastern line of said 
Twenty-Third avenue; and also excepting 
the curbing on the northern side of said East 
Fourteenth street from the eastern line of 
Twenty-Third avenue to a point 117 feet 
westerly from the western line of said Twen- 
ty-Third avenue; also excepting from said 
work the grading, paving, and guttering of 
the southern half of said East Fourteenth 
street from the eastern line of Twenty-Third 
avenue to a line parallel with and distant 
75 feet easterly from said eastern line of 
Twenty-Third avenue; also excepting from 
said work the paving of the crossing of 
Twenty-Third avenue, which crossing shall 
be repaved; and also excepting the grading 
of the sidewalks from the western line of 
Twenty-First avenue to the eastern boundary 
line of the city of Oakland." 

It win be observed that the plaintiff, in 
paragraph 6 of its complaint, does not set out 
in full the resolution of intention. Certain 
of its provisions are given, and, among 
others, that It declared the intention of the 
council to be "to order the work and im- 
provement mentioned in paragraph 6 of this 
amended complaint to be done." We think 
the complaint must be treated as if it alleg- 
ed, in express terms, that the resolution of 
intention declared the work to be done as it 
Is described in paragraph 6; and the ques- 
tion as to the sufficiency of the description 
of the work is thus distinctly raised. It is 
therefore contended by respondents that "the 
resolution of intention did not name or de- 
scribe the materials with which the crossing 
of Twenty-Third avenue should be repaved, 
and did not state the depth or thickness of 
the basalt rock gutters." 

The street to be Improved was East Four- 
teenth street from the westerly line of Twen- 
ty-Fourth avenue to the easterly boundary 
line of the city. Between these points was 
the crossing of Twenty-Third avenue. 

[1] After describing the entire length of 
East Fourteenth street, which was to be 
graded and paved, and as in the resolution 
specifically described, we find, among other 
exceptions, the following: "Also excepting 
from said work the inving of the crossing 



of Twenty-Third avenue, 'wiilchorossing shall 
be repaved." Respondents' contention la that 
"the council Intended by this language that 
the crossing of East Fourteenth street should 
not be paved in the same manner as the re- 
mainder of the street, but that the same 
should be paved with some other material 
not specified." Appellant's contention is that 
it is fairly inferable, from the provisions of 
the resolution, that the Twenty-Third ave- 
nue crossing, being a part of East Fourteenth 
street, was to be repaved with the same ma- 
terial as that used elsewhere on East Four- 
teenth street This was the construction put 
upon the resolution by the contractor and by 
the city authorities, and all subsequent steps 
taken, as appears from the complaint, con- 
formed thereto. The specifications for the 
work, prepared by the city engineer, the con- 
tract for Its execution, the completion of 
the work, its acceptance by the superintend- 
ent of streets, the payment by the city of Its 
proportion of the cost of the work, all show 
that this particular crossing was to be re- 
paved, and was repaved, the same as other 
parts of East Fourteenth street. 

[2] It is well settled that, the proceedings 
being In invitum, the resolution of Intention 
must describe, with reasonable clearness, the 
work to be done, otherwise the contractor 
cannot recover, whatever his good faith may 
have been in doing the work, or however 
much money he may have spent. Speaking 
of the rule laid down in Bolton v. Gllleran, 
105 Cal. 244, 38 Pac. 881, 45 Am. St Bap. 
33, the Supreme Court said In McCaleb v. 
Dreyfus, 156 Cal. 204, 103 Pac. 924: "Bolton 
V. Gllleran has been seized upon by property 
owners and used in every possible way to de- 
feat the just recovery of the contractor, un- 
til, finally, this court felt impelled to voice 
its protests against these efforts In Haug- 
hawout T. Baymond, 148 Cal. 311, 312, 83 
Pac. 53, where it said: " 'Notwithstanding 
that the proceedings for street work and 
sewer work, like proceedings in taxation, are 
in invitum, and therefore a fairly strict and 
accurate compliance with all the statutory 
requirements is necessary, this is the limit to 
which any court should be expected to go in 
disposing of the questions which are involv- 
ed. The contractor who has honestly and 
substantially complied with his contract, of 
which the property owners have received and 
will continue to receive the benefit, is quite 
as much entitled to the protection of the law 
as are the property owners themselves, and, 
upon the other hand, an endeavor — even a 
successful endeavor — upon the part of the 
property owners to defeat the Just claims of 
such a contractor, 1^ a resort to the extreme 
technicalities of the law, can, upon the 
whole, operate only to the disadvantage of 
the property owners themselves, since It nec- 
essarily tends to increase the price at which 
any and all future contractors will be will- 
ing to engage In work, payment for which, 
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after having been duly performed, Is met 
by harassment and vexatious delay, with 
the prospect at the end of utter failure of 
recovery.' " 

It will be noticed that certain exceptions 
were made of work to be done on the curb- 
ing from certain points on Twenty-Third 
avenue, and also certain paving and gutter- 
tog for which no substitute was provided (i 
e., that at these points no work was to be 
done), and then follows the exception in ques- 
tion, to wit: "Also excepting from said work 
the paving of the crossing of Twenty-Third 
avenue, which crossing shall be repaved" — 
and this is followed by another exception of 
grading, which was work taken out of the 
contract. 

It Is entirely dear that this crossing was 
to be repaved, and the resolution specifically 
directed how East Fourteenth street was to 
be paved. It seems to us reasonable to hold 
that, wherever any part of that street was 
to be paved or repaved, it was meant that 
the work was to conform to the specific de- 
scription given for the paving. This street 
was to be improved for the entire length 
described and as specified ; and the improve- 
ment in mind was an entire piece of work. 
It seems to us that a property owner ob- 
serving by the resolution that this street was 
to be paved, and this crossing repaved, or, 
what would be the same, paved, he would 
reasonably conclude that the specifications as 
to paving the street would govern. 

[3] Respondents say In their brief: "It 
further appears from the resolution that the 
council declared its intention to order the 
construction of basalt block gutters, four feet 
wide, upon a concrete foundation six inches 
thick; • that the council carefully defined the 
thickness or depth of the concrete foundation 
and the width of the gutters, but failed en- 
tirely to fix the depth or thickness of the 
gutters." It Is argued that the depth or 
thickness of the gutters is as important to be 
stated as to fix the width, "because the cost 
may depend upon the depth as much as upon 
the width." But the depth is fixed if the 
size of the basalt blocks was understood, for 
they were to be laid upon a concrete founda- 
tion six inches thick, and the depth would 
be six inches plus the basalt blocks. Webster 
defines basalt to be "a dark hard species of 
marble." Also: "It is a very tough and 
heavy rock, and is one of the best materials 
for macadamizing roads." The description 
was "basalt blocks," not small broken pieces 
or fragments of basalt, such as are used In 
macadamizing streets. The terms "basalt 
blocks" Imply, and would be understood by 
reasonably intelligent men to mean, blocks 
of sufficient size for the purposes intended. 
If the resolution had specified brick instead 
of basalt blocks, it would be unreasonable to 
say that the contractor could not recover 
because the size of the brick was not given. 
Harney v. Heller, 47 Gal. 15, 17. Had the 



resolution used the terms "cobbleBtones," a 
material frequently used for gutters, it 
would be unreasonable to hold the proceed- 
ings invalid because the size of the cobble* 
stones was not given. Tet cobble, as used, 
varies in size somewhat Appellant dies 
Wells v. Wood, 114 Cal. 255, 46 Pac. 98, and 
Dowllng v. Hibernla Savings & L. Socy., 143 
Cal. 425, 77 Pac. 141. In the first of these 
cases the description read that a certain 
street be graded, and that "redwood curbs 
and rock gutterways be laid thereon, and 
that the roadway and sidewalks thereof be 
macadamized." The terms "rock gutter- 
ways" are not more definite than the terms 
"basalt blocks." In that case the prtodpal 
ground for a reversal was that "the improve- 
ments were not properly or sufficiently de- 
scribed in the resolution of intention." The 
Judgment was affirmed. It is hardly con 
celvable that both court and counsel faller 
to consider the sufficiency or Insufficiency o 
the description of the material used in the 
gutterways. In Schwiesau v. Mahon, 128 
Cal. 114, 116, 60 Pac. 683, 6S4, it was said 
that, by using the description, "rock gutter- 
ways be constructed in the street, notice was 
given of the work and the materials to bo 
used." 

In the Dowllng Case the resolution read: 
"That granite curbs be laid on Henry street. 
• • • and that the roadway thereof be 
paved with bituminous rock." It is true that 
the objection discussed in the opinion did 
not touch upon the description of the materi- 
al, and the question of its sufficiency seems 
not to have been raised. But it is not likely 
that the point escaped the notice of counsel 
for appellant, who doubtless considered it 
untenable and did not raise it The Judg- 
ment was affirmed. We are unwilling to de- 
clare the proceedings invalid because of the 
objection now being considered, and thus de- 
prive the contractor of what is justly his due. 

[4] Finally, it is claimed that the several 
causes of action set up in the complaint did 
not arise out of the "same transaction." 
It is contended that each assessment upon 
the several lots of land constituted a sepa- 
rate and distinct "transaction" within the 
meaning of subdivision 8 of section 427 of 
the Code of Civil Procedure, citing Him- 
melmann v. Spanagel, 3d Cal. 392. While 
It was not necessary to the decision in that 
case, it was nevertheless held that "the as- 
sessment is the 'transaction' within the 
meaning of section 47 of the Practice Act 
(St. 1851, p. 57), out of which the cause of 
action must arise, which the defendants are 
authorized to set tip as a counterclaim" ; 
that "the owners of property adjacent to a 
street are not, in any sense, parties to the 
contract, for the improvement of a street, 
entered into with the superintendent of 
streets." The counterclaim in that case was 
for piling dirt on plalnt-'Ts lot while doing 
the work on the street, 'ihe court said: "It 
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is ai^tarent tbat the alleged demand did not 
arise out of the assessment, nor, indeed, out 
of the proceedings upon wliich it Is based, 
and therefore are (is) not available as a 
counterclaim. The acts occasioning the dam- 
ages complained of were naked trespasses, 
and would not be held to arise out of the 
contract considered as the 'transaction' upon, 
or in respect to, which ttie action was 
brought" 

The causes of action which may be Joined 
are defined in section 427 of the Code of Civ- 
il Procedure: "* • • (8) Claims arising 
out of the same transaction, or transactions 
connected with the same subject of action, 
and not Included within one of the foregoing 
subdivisions of this section. The causes of 
action so united must all belong to one only 
of these classes, anu must affect all the 
parties to the action, and not require differ- 
ent places of trial, and must be separately 
stated. • • •" 

The complaint alleged "that defendants, 
Julius A. Crist, Frederick G. Crist, and Clara 
E. Crist, were on the 16th day of October, 
1907 [the date of the assessment, diagram, 
warrant, and certlflcate of the city engineer], 
and still are, the owners in common of that 
certain parcel of land situated In said assess- 
ment district and particularly described as 
follows:" (Then follows a description of a 
parcel of land which It Is alleged "embraced 
those certain lots shown on said diagram 
and numbered thereon and on said assess- 
ment numbers." Then follow also the num- 
bers of all the lots fronting on EJast Four- 
teenth street and affected by the assessment.) 

Section 12 of the Vrooman Act (Stats. 
1885, p. 157) provides that "the contractor or 
his assignee may sue, in his own name, the 
owner of the land, lots or portions of lots 
assessed. • • • »' 

Appellant contends, with much force, tbat 
under subdivision 8, section 427, of the Code 
of Civil Procedure, "the 'transaction' out of 
which the cause of action arises is the whole 
proceeding, commencing with the passage of 
the resolution of Intention and ending with 
the recording of the assessment, warrant, di- 
agram, and the contractor's return," and this 
because the assessment is of no effect unless 
the steps prescribed by the statute Iiave l>een 
taken. We do not find it necessary to 
determine the point. In McCaleb v. Dreyfus, 
156 Cal. 204, 210, 103 Paa 824. 927, It Is 
said: "Defendant was the owner of all the 
lots against which the liens were sought to 
be enforced In a single action. While the 
method of procedure is admissible under 
section 12 of the Vrooman Act, yet a single 
attorney's fee only can be cecovered In such 
an action. Hughes v. AIslp, 112 Cal. 587, 44 
Pac. 1027." No difference is perceivable 
where the action Is brought against a single 
owner of all the lots, and where it Is 



brought against three owners In common of 
all the lots, which is the case here. 

[S] The causes of action axe not separately 
stated, but the demurrer was not on this 
ground. Code Civ. Proc. U 430, 431. 

The judgment is reversed with directions 
to overrule the demurrer. 

W© concur: HART, J.; BURNETT, J, 

(17 N.M. 4») 

VORES^BEBO V. BOSSERMAN. 

(Sapreme Oiurt of New Mexico. Jan. 14, 1913. 

Rehearing Denied March 8, 1813.) 

(Syllabus by ihe Court.) 

1. Acknowledgment (§ 29*)— Ckbtificatk— 

FOEJf. 

An acknowledgment in tlie foliowiag form, 
"This mortgage was acknowledged before me 

by , this day of , A. D. 

19—," held not to be a substantial compliance 
with the statutory requirements, and to be in- 
valid. 

[Ei. Note.— For other cases, see Acknowledg- 
ment, Cent Dig. {( 151-159 ; Dec. Dig. { 29.*] 

2. Chattei. Mortoaoes (§ 150*)— Rioobd— 
Necessity fob Acknowledgment. 

A chattel mortgage, not properly acknowl- 
edged, is not entitled to record, and fumiahes 
no constructive notice. 

[Ed. Note.— For other cases, see Chattel 
Mortgages, Cent Dig. U 246-252 ; Dec. Dig. { 

3. Chattel Mortqaoes (| 61*)— Record— Ef- 
fect AS Between Parties. 

An acknowledgment is not necessary to 
the validity of a chattel mortgage between the 
parties. 

[Ed. Note.— For other cases, see (Tbattel 
.Mortgages, CJent Dig. §| 116-124; Dec Dig. 

4. Chattel Monro aobs (| 118*)— OonmviTO- 
Tiox— Pbopbbtt Covbbbd. 

The words, "also the wool clipped from 
said ewes," held sufficient to cover wool after- 
wards clipped from same. 

[Ed. Note.— For other cases, see Chattel 
Mortgages, Cent Dig. {{ 203, 204; Dec. Dig. 
§ 118.*] 

6. Chattbi, Mobtoaobs <| 152*)— Rboobd— 

NeCESSITT as against ATIACKINa Cbedi- 
TORS. 

Sections 2361, 2362, C. L. 1887, reqnire 
the recording of a chattel mortgage, as against 
a subsequent attaching creditor. 

[Ed. Note.— For other cases, see Chattel 
Mortgages, C^nt Dig. §( 254, 266; Dec. Dig. | 

Appeal from District (3ourt, Mora County; 
D. J. Leahy, Judge. 

Attachment by Simon Vorenberg, trading 
as the Vorenberg Mercantile Company, of 
wool as the property of O. S. and O. G. 
Keysor, partners as Keysor Bros., and Elijah 
Bosserman Intervenes, claiming the property 
under a chattel mortgage. From a judg- 
ment for the intervener, the plaintiff ap- 
peals. Reversed and remanded, with instruc- 
tions. 

W. J. Lucas, of East Las Vegas, and S. A. 
Foutz, of Wagon Mound, for appellant W. 
R. Holly, of Springer, for appellee. 
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PARKER, X Appellants levied an attach- 
ment on a quantity of wool owned by O. S. 
and O. G. Keysor, partners as Eeysor Bros. 
Appellee intervened, setting up a chattel 
mortgage upon certain property described 
therein as follows: "(1,500) Fifteen hun- 
dred head of Improved New Mexico 3 year 
old ewes, together with increase, and brand- 
ed "O' on right hip. Also wool clip from 
above ewes. The above ewes are now locat- 
ed on Keysor Bros, ranch, 11 miles south- 
east of Wagon Mound, Mora county. New 
Mexico, together with ail increase and ofC- 
spring of said live stock." The wool levied 
upon was wool clipped from the sheep men- 
tioned in the mortgage after its execution 
and before the attachment The mortgage 
was acknowledged in the following form: 
"State of Colorado, County of Denver — ss: 
This mortgage was acknowledged before me 
by O. G. Keysor this 11th day of April, A. 
D. 1911. Bernard C. Bub, Notary Public." 

The appellants - had no actual notice of 
the mortgage, although the same was regu- 
larly recorded. Appellants demurred to the 
Intervening petition aa follows: "That the 
said petition of intervention does n6t state 
facts sufficient to constitute a cause of ac- 
tion for the following reasons, to wit: (a) 
That the instrument upon which said peti- 
tion of intervention la based and alleged 
therein to be a chattel mortgage, and which 
is referred to therein, and a copy attached 
thereto as Exhibit A thereof. Is not acknowl- 
edged as required by the laws of the terri- 
tory, now state, of New Mexico, and the ac- 
knowledgment thereof and thereon fails to 
fulfill the requirements of the laws Of the 
territory, now state of New Mexico, (b) 
That, because of the defective acknowledg- 
ment aforesaid, the said instrument, alleged 
in said petition of intervention, was not en- 
titled to be placed of record in the office of 
the probate clerk of Mora county. New Mexi- 
co, and the recordation thereof did not con- 
.stltute any notice to the plaintiff herein, and 
the lien of plaintiff's attachment is superior 
to such alleged chattel mortgage, even 
though the same should be valid, which va- 
lidity is hereby denied, (c) That the same 
alleged Instmnieut, which is Exhibit A at- 
tached to the petldon of the Intervener, even 
if not for other reasons invalid, Is void as 
to the property attached by the plaintiff 
herein for the reasons that the property 
covered and incliuled in said alleged chattel 
mortgage Is not described with sufficient 
certainty." The court overruled the de- 
murrer, and the appellants elected to stand 
on the same. They afterwards stipulated, 
among other things, some of the facts stated 
above. The defendants In the case defaulted. 

The court awarded judgment in favor of 
intervener, and directed the money realized 
from the sale of the wool (sold by stipulation 
of the parties) to be paid over to him. Ap- 
pellants appeal from this judgment. 

[1] 1. It Is first argued by appellants that 



the mortgage is not properly acknowledged. 
The requirement of acknowledgment is to be 
found In section 2361, Compiled Laws of 
1897, In the following language: "That 
hereafter all chattel mortgages, or other in- 
struments of writing, having the effect of a 
mortgage or a lien upon personal property, 
shall be acknowledged by the owner or mort- 
gagor and recorded In the same manner as 
conveyances affecting real estate. * • • " 
This section was afterwards amended by sec- 
tion 1 of chapter 14 of the Laws of 1907, but 
in a particular not affecting the considera- 
tion of this case. The original requirements 
as to the contents of the certificates of ac- 
knowledgment, in conveyances of real es- 
tate, are to be found in section 3949 of the 
Complied Laws of 1897, being a part of an 
act passed in 1852 and carried through the 
compilations of 1865 and 1884, and being 
in the following language: "The certificate 
of acknowledgment shall express the fact of 
the acknowledgment being made, and also 
that the person making the same was per- 
sonally known to at least one of the judges 
of the court, or to the officer granting the 
certificate, to be the per.son whose name is 
subscribed to the writing or a party to it, 
or that it was proved to be such person by 
the testimony of at least two reliable wit- 
nesses." Since that time, forms of acknowl- 
edgment have been provided by statute and 
declared to be sufficient in cases of all writ- 
ten instruments, except commercial paper. 
See sections 3915 and .3947, C. L. 1897. The 
form prescribed in section 3915 is as follows: 
"On this day of , before me per- 



sonally appeared 



-, to me known to be 



the person described in and who executed 
the foregoing instrument, and acknowledged 
that he executed the same as his free act 
and deed." 

It can hardly be contended, it seems to 
us, that the acknowledgment of the mort- 
gage in question is a substantial compliance 
with the requirements of either section 8945 
or 3949. Counsel cite, in support of the suf- 
ficiency of the acknowledgment, Wilson v, 
Qulgley, 107 Mo. 98, 17 S. W. 891, in which 
case is cited Hughes v. Sloan, 102 Mo. 77. 
14 S. W. 660. In both of those cases the 
omission to state that the person acknowl- 
edging the instrument was known to the 
officer was held not to vitiate the acknowl- 
edgment But in those cases the certificate 
contained a recital which showed that the 
party acknowledging the instrument was 
known to the officer. But in this case there 
is no recital that the mortgagor acknowl- 
edged that he executed the instrument, or 
that the person who appeared before the 
notary was the person described in, and who 
executed, the instrument The recital is 
simply that the Instrument was acknowl- 
edged by O. G. Keysor. This will not do. 
This is not a substantial compliance with 
the statute. 

[2] 2. It is next urged by appellant thi|l^ 
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the mortgage, not being acknowledged, was 
not entitled to record, and consequently gave 
no constructive notice. The proposition Is 
evidently sound. Section 18 of chapter ffi! 
of the Laws of 1901 expressly provides that 
an Instrument, not duly acknowledged, shall 
not be entitled to be filed and placed of rec- 
ord, nor considered of record, though so 
entered. Under this statute, the Instrument 
was not entitled to record, and, under the 
prevailing doctrine, gave no constructive no- 
Uce. 

[3] 3. It is further urged that the absence 
of a valid acknowledgment rendered the In- 
strument void. The argument is clearly un- 
sound. The general doctrine is that. In the 
absence of statute expressly so providing, 
an acknowledgment Is no part of an Instru- 
ment, and is not necessary to its validity. 
1 Cye. 513; Kitchen v. Schuster, 14 N. M. 
164, 176, 89 Pac. 261. The argument is bas- 
ed upon the language of section 2361 of the 
Compiled Laws of 1897, where the impera- 
tive form "shall" Is used. But nothing Is 
contained In the act declaring the Instru- 
ment to be void in case it is not acknowledg- 
ed. It is to be further noted that a later 
statute (section 17 of chapter 62 of the Laws 
of 1901) provides that an acknowledgment 
shall not be necessary to the execution of 
any Instrument, unless expre.ssly so provided 
by statute. Section 2361 cannot be held to 
expressly provide any such consequences of 
failure to acknowledge an instrument. 

[4] 4. The description of the property in 
the mortgage Is questioned for uncertainty. 
Appellee urges that the word "Increase" Is 
sufficiently broad to cover wool clipped from 
sheep, and cites Alferitz v. Ingalls (C. C.) 83 
Fed. 964. The weight of authority seems, 
however, to be to the contrary. Alferitz v. 
Borgw^dt, 126 Cal. 201, 58 Pac. 460 ; StrUig- 
fellow V. Sorrells, 82 Tex. 277, 18 S. W. 689; 
Libert v. Unfrled, 47 Wash. 186, 91 Pac. 776. 

But we are not called upon to decide, nor 
do we, whether the word "increase," In a 
chattel mortgage, includes the annual clip 
of wool from sheep. The language used In 
this mortgage precludes the giving of such 
effect to the word. If the word "increase" 
Is to include the wool, then the words, "also 
the wool clipped from said ewes," become su- 
perfluous and should be disregarded. This 
cannot be done. Under the familiar general 
rule of construction, every word used by the 
parties to a contract must be given Its full 
and fair meaning and operation. In this 
case, therefore, it Is apparent that the par- 
ties intended to and did measure their re- 
spective rights ns to the wool by the words, 
"also the wool clipped from said ewes." 

6. Do those words sufllciently identify the 
property? It Is argued that the description 
is uncertain, because It is not stated wheth- 
er the wool has been, or Is to be, clipped. 
This argument is palpably uusomid. If any 
person were called upon to state a descrip- 



tion of wool already clipped from sheep, ne 
would necessarily describe It as a certain 
amount of wool located at a certain place. 
Wool, after It has been clipped from sheep, 
l>ears no further relation to the sheep In or- 
dinary commercial transactions. The words 
here used necessarily refer to wool to be 
clipped from the sheep; and we assume that 
counsel for appellant would have no criti- 
cism of such description. We are not un- 
mindful. In this connection, of the rule re- 
lied upon by appellants that a chattel mort- 
gage must clearly, by its terms, Include after- 
acquired property, or It will not be covered. 
Jones on Chattel Mortgages (5th Ed.) { 173a. 
But the property In this case is not strictly 
after-acquired proi^erty, as usually spoken of 
In the books; the property having a poten- 
tial existence at the time of the execution 
of the mortgage. The language used In the 
description clearly Indicates and describes 
the sheep from which the wool was clipped, 
and clearly Indicates an , intention to sul>- 
Ject the wool to the mortgage, and Is there- 
fore sufficient. 

[5] 6. We have, then, a case of a contest 
between an attaching creditor with no actual 
notice, and a mortgagee with a mortgage 
valid between the parties, but unacknowledg- 
ed, and, although recorded, Improperly so, 
and furnishing no constructive notice. 

To support the judgment, api)ellee relies 
upon three cases decided by the territorial 
court ; trat It wlU be seen that In neither of 
them was the question now before the court 
decided. In Ilfeld v. De Baca, 13 N. M. 32, 
79 Pac. 723, the question was as to the effect 
of the failure to record a deed of real estate; 
and the court there held, under section 3953, 
C. L. 1897, which does not Include creditors, 
that that section was intended for the pro- 
tection of subsequent purchasers and mort- 
gagees only. In Kitchen v. Schuster, 14 N. 
M. 164, 89 Pac. 261, the controversy was be- 
tween a mortgagee, with an unacknowledged 
and unrecorded mortgage, and a subsequent 
purchaser of the chattels covered by the 
mortgage. But the question was as to 
whether the purchaser had actual notice of 
the mortgage; the court holding that. If he 
had, the mortgage would prevail. In >Bank 
V. Ilaverkampf, 16 N. M. 497, 121 Pac. 31, 
there was a controversy between the mort- 
gagee and an alleged fraudulent transferee 
of some of the mortgaged property, and also 
the trustee In bankruptcy of the mortgagor's 
estate. The mortgage had been withheld 
from record for a long time, and the ques- 
tion was whether this fact rendered the 
mortgage fraudulent In law, and the court 
held that It did not. No specific liens by 
attachment or otherwise had been obtained 
by the creditors. There is some language 
In this case which might Justify the infer- 
ence that creditors are in no instance includ- 
ed within the protection of the recording 
acts ; but, as seen, no such question was be- 
Digitized by Vj 005^ ^^ 



Mont) 



MELVIIiLE ▼. BtlTTE-BALAKIiAVA COPPER CO. 



441 



fore the court Tbe exact question in thla 
case has never been decided in this Jurisdic- 
tion. 

We assume that tbe profession would un- 
qualifiedly say that in this jurisdiction a 
chattel mortgage must be recorded in order 
to retain its priority over a subsequent at> 
inching or execution creditor. But there is 
no specific statutory provision to that etFect 
and such a conclusion can be readied only 
by construction. The only statute touching 
upon tbe question is section 23^ of the Com- 
piled Laws of 1897, which Is as follows: 
"Every mortgage so filed shall be void as 
against the creditors of the person making 
the same, or against subsequent purchasers, 
or mortgagees in good faith, after the expira- 
tion of one year after the filing thereof, un- 
less within thirty days next preceding the 
expiration of the term of one year from such 
filing, and each year thereafter the mort- 
gagee, his agent or attorney, shall make an 
affidavit exhibiting the Interest of the mort- 
gagee in the property at the time last afore- 
said, claimed by virtue of such mortgage, 
and if said mortgage is to secure the pay- 
ment of money, the amount yet due and un- 
paid; such affidavit shall be attached to, 
and filed with the instrument or copy on 
file to which it relates." This Is an old sec- 
tion, being section 4 of chapter 36 of the 
Laws ot 1875-76, and has been retained ever 
since that time. The act of 1876 provided 
for the filing of the original mortgage, which 
was to be retained by the recorder, and also 
provided that either an actual and continued 
change of possession of the chattels mort- 
gaged, or the filing forthwith of the original 
mortgage with the recorder, must be had, 
or such mortgage should be void as against 
the creditors of the mortgagor and subse- 
quent purchasers and mortgagees in good 
faith. In 1889 the Legislature specifically 
repealed three of the sections of the act of 
1876, but allowed the section above quoted 
to remain. It substituted, for the filing of 
the original document with the recorder, a 
provision for acknowledgment and recording 
of tbe same; and the act now appears as 
section 2361 of the Compiled Laws of 1897, 
chapter 73, Laws of 1889. In this act the 
Legislature omitted to provide that in case 
of failure to record the Instrument, It should 
be void as to the creditors of the mortgagors. 
Since that time the law has remained un- 
changed, except for a minor amendment 
which has been heretofore referred to. 

It will be observed that section 2362, above 
quoted, does not provide that the mortgage 
shall be void as against tlie creditors of the 
mortgagor, unless recorded, but provides 
that, in case of the failure to file a renewal 
affidavit within the stated time, it shall be- 
come void as to the creditors. It Is apparent 
that the Legislature has assumed that the 
law, during all these years, has required the 
recording of chattel mortgages in order to pre- 



serve their priority as against creditors. Oth- 
erwise an absurd situation would be presented. 
If the statute does not require the recording of 
a chattel mortgage as against creditors, then 
for one year alter its execution It would be 
valid, but at the end of the year it would be- 
come Invalid, not t>ecause it had not been re- 
corded, but because an affidavit of renewal 
had not been filed. If the mortgage had not 
been filed for record, then there would be no 
record of a mortgage, concerning which the 
affidavit of renewal should be filed, and the 
whole section would thereby become nuga- 
tory. The act of 1889 is not a comprehen- 
sive act covering the whole subject of chat- 
tel mortgages, but merely is intended to 
change the form of record notice to the world 
of chattel mortgages. We therefore hold that 
section 2363 is sufficient regarding the re- 
cording of a chattel mortgage as against the 
creditors of the mortgagor. 

For the reasons stated, the judgment of the 
district court will be reversed, and the cause 
remanded, with instructions to proceed in 
accordance with this opinion, and it is so 
ordered. 

ROBERTS, C. J., and HANNA, X, concur. 



MELVILLE et al. v. BUTTB-BALAKLAVA 

COPPER CO. 
(Supreme Court of Montana. Feb. 10, 1913.) 

1. Death (i 23*) — Action fob Causing — 
Right of Widow and Children. 

As regards the question whether, under 
Rev. Codes, { 6486, as to action for wrongful 
death, the widow and children have a cause of 
action for wrongful death of the husband and 
father, even if he, because of his contributory 
negligence or assumption of risk, would have 
had no cause of action had he survived the in- 
jury, sections 3692, 3741, declaring that the 
husband must support his wife, and the parent 
entitled to custody of a child must support bim, 
are not pertinent; they merely enjoining duties 
on living parents, and not conferring vested 
rights on the wife and children. 

[Ed. Note. — For other cases, see Death, Cent 
Dig. ii 25, 26; Dec. Dig. § 23.*] 

2. Masteb ANn Sebvant (§§ 204, 228*)— In- 
jury TO Servant— "Legal Negligence" — 
Defenses. 

While employing one in a mine more than 
eight hours a day, in violation of Rev. Codes, $S 
1739, 1740, is legal negligence, tbe master, in an 
action by the servant, bottomed on such negli- 
gence, for injury, is not precluded from showing 
as a defense assumption of risk or contributory 
negligence of the servant in also violating the 
statute, or in reckless conduct. 

[Ed. Note.— For other cases, see Master and 
Servant Cent. Dig. §§ 544-546, 670, 671 ; Dec. 
Dig. ii 204, 228.» 

For other definitions, see Words and Phrases, 
vol. 5, p. 4066.] 

3. Death (! 15*) — Right of Action — 
"Wrongful Act ob Neglect of Another." 

The words "wrongful act or neglect of an- 
other" in Rev. Codes, { G486, declaring, where 
death of a person is caused by the wrongful act 
or neglect of another, his heirs or personal rep- 
resentatives may maintain an action for dam- 
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a^es against the person causing the death, in 

view of prior legisbtion, imply actionable wrong 
or negligence towards deceased, and not towards 
the surviving wile and children ; so that the 
heirs cannot recover if deceased could not have 
recovered for liis injury had he lived. 

[Ed. Note.— For other cases, see Death, Cent 
Dig. i 17; Dec. Dig. f 15.*] 

Appeal from District Court, Silver Bov? 
County; Jfto. B. McClernan, Judge. 

Action by Thomas Melville and others 
against the Butte^Balaklava Copper Com- 
pany. Judgment for defendant; plaintiffs 
appeal. Affirmed. 

Maury, Templeman & Davles, of Bntte, 
for appellants. Kremer, Sanders & Kremer, 
of Butte, for respondent. 

BRANTLY, C. J. The purpose of this ac- 
tion Is to recover damages for the death of 
Michael Melville, which is alleged to have 
been caused by the wrongful act of the de- 
fendant The plaintiffs are the widow and 
minor children o£ the deceased, and sue as 
his heirs. 

The ■ facts showing how the accident oc- 
curred may be briefly stated as follows: On 
the evening of December 6, 1909, the deceas- 
ed was In the employ of the defendant as 
shift boss and pumpman. He had gone on 
shift at about 7 o'clock in the morning, and 
bad worked continuously from that time un- 
til he was Injured. He and four other men 
constituted the shift. They were engaged in 
excavating a third compartment to the de- 
fendant's mining shaft The work had be- 
gun at the 600-foot level, and had progressed 
upward to the 200-foot level. The two com- 
partments already constructed were used, 
respectively, for pumping and hoisting pur- 
poses. During the work the men stood upon 
a bulkhead, which extended over the tliree 
compartments of the shaft Owing to the 
presence of the men there, the cage could 
not be lowered entirely to the level of the 
bulkhead. Therefore, In order to remove 
the debris resulting from the excavation, the 
men shoveled It into buckets, which were 
raised, one at a time, to the surface by 
means of a hook attached to the underside 
of the deck of the cage. When a bucket 
was ready to be raised, it was hooked to the 
cage; then, at a signal by the bell to the 
engineer at the surface, the cage was raised 
about five feet, or far enough to clear tlie 
bucket from the bulkhead. It was then stop- 
ped long enough to enable the men to steady 
the bucket, so that it would not swing back 
and forth and bump into the timbers on the 
way up. Upon the giving of a second signal, 
it was raised to the surface. When the 
change shift went on at 3 o'clock in the 
afternoon, it was found that the air hose 
line had been broken by blasts set off by 
the morning shift. The air line came down 
from the surface by way of the pump com- 
partment, and through the other compart- 



ment into the excavaUoB. The deceased, 
having charge of this shift also, undertook 
to repair the hose. The point at which the 
break In it had occurred was some 15 feet 
abor« the level of the bulkhead. The de- 
ceased went up (m the cage to this point, 
and stepped off upon the timbers separating 
the pump compartment from the hoist com- 
partment There b^ng ample room for the 
cage to pass and repass him, be ordered the 
men below to send the cage up. Upon Its 
return trip another bucket was attached to 
It, and the signal given to raise it As usu- 
al. It was stopped for a moment to steady 
the bucket. By that time the deceased had 
completed the repairs, ana, desiring for 
some reason to go to the surface, without 
giving notice to any one of his Intention to 
do so, be attempted to step upon the cage 
as it passed the position where he was 
standing. He missed his footing, was caught 
between the cage and the timbers, and so 
badly Injured that be died within a few 
days thereafter. 

The wrongful act for which recovery Is 
sought Is alleged in the complaint substan- 
tially as follows: That the deceased vrM 
working underground in defendant's mine In 
the capacity of shift boss and pumpman; 
that on December 6, 1909, the defendant 
wrongfully and Intentionally required him 
to remain at work continuously for a period 
of more than eight hours ; that after he had 
been engaged for more than eight hours he 
was "dealt by and In and from said re- 
quired employment grievous bodily injuries, 
from which he died thereafter on the 12tb 
day of December, 1909;" and that there 
was not, at the time of the injury, any 
emergency by which life or property was in 
imminent danger. The answer denies gen- 
erally the allegations of the complaint It 
alleges that the injury of the deceased was 
due solely to his own negligence in attempt- 
ing to step upon the cage while it was In 
motion, and that in so doing he assumed 
the risk, knowing the danger thereof. The 
reply Joins issue upon these allegations. 

It will be observed that the complaint 
does not allege that the deceased was In 
such a condition of mental and physical ex- 
haustion, induced by overwork, that he was 
unable to give proper attention to his sur- 
roundings, and that this was the efficient 
cause of his injury. Though the evidence 
does not show defluitely whether the deceas- 
ed had continued, work after the lapse of 
eight hours at the instance of defendant's 
superintendent, or whether he did It volun- 
tarily to accommodate the shift boss who 
should have relieved him, it is conceded, for 
the purposes of this case, that he continued 
at work, with the knowledge of the superin- 
tendent, under a standing order made by 
him that each shift boss should continue at' 
work until he was actually relieved by his 
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successor. At the close of the evidence the 
court granted a nonsalt and rendered judg- 
ment for the defendant The appeal Is from 
the Judgment Did the court err in grants 
Ing the nonsuit? 

[1] The plalntlfts are entitled to recover, 
If at all, under section 64S6 of the Revised 
Codes, which declares: "When the death of 
a person not being a minor Is caused by the 
wrongful act or neglect of another, his heirs 
or personal representatives may maintain 
an action for damages against the person 
causing the death, or if such person be em- 
ployed by another person, who is responsible 
for his conduct, then also against such other 
person. In every action under this and the 
preceding section, such damages may be giv- 
en as under all the circumstances of the 
case may be Just." 

The theory of counsel for plaintUfa la that 
the provisions of the Codes which declare 
that "the husband must support himself and 
wife out of his property or by his labor," 
etc. (Rev. Codes, { 3C92), and that "the par- 
ent entitled to the custody of a child must 
give him support and education suitable to 
his circumstances," etc. (Id. { 3741), and 
similar provisions, confer vested rights upon 
the wife and children to support by the fa- 
ther; and that in every case where they 
have been deprived of this support by the 
death of the father, caused by the wrongful 
act or neglect of another, they have a cause 
of action against such other person, without 
regard to whether the father. If death had 
not ensued, could have maintained an ac- 
tion in his own behalf. It is argued, there- 
fore, that, since the deceased was injured 
while at wor^ at the request of the defend- 
ant, In violation of the provisions of sections 
1739 and 1740 of the Revised Codes, though 
the death was caused wholly by the negli- 
gence of the deceased himself, the defendant 
is to be deemed guilty of his death by wrong- 
ful act, within the meaning of the statute. 

Sections 3C92 and 3741, supra, are not per- 
tinent to the present inquiry. They may be 
dismissed from consideration, with the re- 
mark that, so far as they go, they declare 
the mutual obligations of the husband and 
wife with reference to the support of the 
family and the education of the children. 
They enjoin duties upon the living parents, 
and do not purport to confer vested rights 
upon the wife and children, within the mean- 
ing of the expression "vested rights" as it Is 
ordinarily used. 

[2] Section 17.39, supra, declares that eight 
hours shall constitute a day's work upon 
public works and in certain industries, in- 
cluding operations In underground mlues. 
Section 1740 declares a violation of any of 
Its provisions to be a misdemeanor, punish- 
able by fine or imprisonment, or both. In 
State v. Livingston Concrete, etc., Co., 34 
Mont 670, 87 Pac. 980, 9 Ann. Cas. 204, these 
provisions were examined by this court It 
was held that the Inhibition contained in 



the latter includes both employer and em- 
ploy6, and renders both subject to the penal- 
ty whenever the former causes the employ^ 
to work and the latter works for a period 
longer than eight hours. We shall not un- 
dertake to question the contention of coun- 
sel that the continuance of work beyond the 
statutory period Is to be deemed a proximate 
cause of Michael Melville's death. It b the 
general rule that, where a statute makes a 
requirement, or prohibits a thing, for the 
benefit of a person or class of persons, one 
injured by reason of a violation of It is en- 
titled to maintain an action against him by 
whose disobedience he has suffered injury; 
and this is true whether the statute is penal 
in its character or not Wharton on Negli- 
gence, { 443; Bishop on Noncontract Law, | 
132; 1 Thompson's Commentaries on the 
Law of Negligence, S§ 10, 210; Queen v. Day- 
ton Coal Co., 95 Tenn. 458, 32 S. W. 460, 30 
L. R. A 83, 49 Am. St Rep. 935 ; Pauley v. 
Steam Gauge Co., 131 N. Y. 90, 29 N. E. 999, 
15 L. R. A. 194; Pelin y. New York 0. Ry. 
Co., 102 App. Div. 71, 92 N. Y. Supp. 468; 
Scally V. W. T. Garratt & Co., 11 Cal. App. 
1.38, 104 Pac. 325. A violation of the statute 
is negligence per se, or, properly speaking, 
legal negligence. Osterholm ▼. Boston & 
Mont C. « 8. Min. Co., 40 Mont 608, 107 
Pac. 499; Neary v. Northern Pac Ry. Co., 
41 Mont 480, 110 Pac. 226. 

But the rule thus broadly stated does not 
preclude the defendant from showing that 
the negligence of the plaintiff was a proxi- 
mate cause of the injury, or that be assum- 
ed the risk, and hence is not entitled to re- 
cover. The puriwse of such statutes being 
to protect the employe or the public, they 
do not abrogate these defenses, unless they 
expressly so declare. Their effect is to ren- 
der a failure to comply with their require- 
ments negligence per se, or legal negligence, 
and not to excuse negligence in other per- 
sons. 4 Thompson's Com. on the Law of 
Negligence, §S 210, 4622 ; Bishop on Noncon- 
tract Law, I 140; Osterholm t. Boston ft 
Montana C. C. & S. Mln. Co., supra. 

If a violation of the statute by the employ- 
er is negligence, it is equally so on the part 
of the employe; and If the disobedience, on 
the one hand, is a proximate cause of the 
injury, so the dereliction, on the other hand, 
must be regarded as a contributing proxi- 
mate cause; for the disobedience is concur- 
rent, and the injury is the result of the con- 
current causes which operated to the same 
end. In such a case the employe cannot re- 
cover, because, in alleging the injury, he 
must, of necessity, allege his own fault. It 
Is the general rule that an action never lies 
when the plaintiff must base his claim, in 
whole or in part, on the violation of a crim- 
inal or penal law of the state. Lloyd v. 
North Carolina R B. Co., 151 N. C. 536, 66 
S. K. 604 : Nottage v. Sawmill Phoenix (C. C.) 
133 Fed. 979 ; McGrath v. Merwin, 112 Mass. 
467, 17 Am. Rep. 119; Louisville, etc., Ry." C6. 
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V. Buck, 116 Ind. 566, 19 N. a 453, 2 L. R. 
A. 621, 9 Am. St. Rep. 883 ; LitUe t. Soath,- 
em Ry. Co., 120 Ga. 347, 47 S. E. 953, 56 h. 
R. A. 509, 102 Am. St Rep. 104 ; Voshefskey 
V. Hillside Co., 21 App. Dlv. 168, 47 N. Y. 
Supp. 3S6; Thompson, Com. on the law of 
Negligence, {$ 10, 204, 249- This rule finds 
expression In section 6192 of the Revised 
Codes, as follows: "Between those who are 
equally In the right, or equally in the wrong, 
the law does not Interpose." If, therefore, 
Michael Melville had survived, he could not 
have maintained an action, for the obvious 
reason that the evidence discloses, in the 
first place, that his injury was due to his 
own reckless conduct, and, in the second 
place, if this were not so, for the reason that 
be would have to rely on the violation of the 
statute by the defendant and thus show that 
he was in pari delicto with the defendant, 
and hence base his claim upon his own crimi- 
nal conduct 

[3] Counsel insist, however, that the stat- 
ute, supra, creates a cause of action In favor 
of the wife and children because of the 
wrong done to them; and that, since the de- 
fendant's violation of the penal statute was 
a proximate cause of the death of the hus- 
band and father, the death was caused by 
its wrongful act, within the meaning of the 
statute, without regard to the negligence of 
which the deceased was himself guilty. In 
other words, the defenses of contributory 
negligence, assumption of risk, etc., which 
would have been available against the de- 
ceased if he had brought the action, are not 
available to the defendant in this action. 
This contention presents the real question in 
the case, viz.: Do the words >)f the statute 
"wrongful act or neglect of another" Imply 
actionable wrong or negligence toward the 
deceased, or toward the surviving wife and 
children? It is thus made necessary to ex- 
amine and construe the statute in Uie light 
of its history and the expression of opinion 
by the courts generally as to the purpose of 
such enactments. 

At the common law one who was injured 
by the wrongful act of another had his ac- 
tion for the wrong. If he died before his 
action was brought, his right of action died 
with him. If he had brought his action, but 
died before judgment, the action abated. So, 
also, it was the rule that for the death of 
one person, caused by the wrongful act of 
another, there was not any remedy by civil 
action. Dillon v. Great Northern Ry. Co., 
38 Mont. 435, 100 Pac. 9C0. To avoid this 
condition the English Parliament enacted 
what is commonly known as Lord Campbell's 
Act (9 & 10 Vict 93). This statute created 
a new right of action In favor of the kindred 
of the deceased for the damage sustained by 
them through the death of the deceased. In 
1872 the Ijeglslature of the territory of Mon- 
tana enacted a statute containing two sec- 
tions, the first of which was substantially the 
first section of Lord Campbell's Act. The 



second was a modification of the second sec- 
tion of that act, in that it limited the amount 
of recovery and also the time within which 
the action might be brought This act was 
aa follows: 

"Section 1. Whenever the death of a person 
shall be caused by (a) wrongful act, neglect 
or default, and the act, neglect or default la 
such as would, if death had not ensued, have 
entitled the party Injured to maintain an 
action and recover damages in respect there- 
of, then, and in every such case, the person 
who, or the corporation or company which 
would have been liable if death had not en- 
sued, shall be liable for an action for dam- 
ages, notwithstanding the death of the per- 
son injured and although the death shall 
have been under such circumstances as 
amount in law to felony. 

"Sec. 2. Every such action shall be brought 
by, and in the name of, the personal repre- 
sentatives of such deceased persons, and the 
amouut recovered in every such action shall 
be for the exclusive benefit of the widow 
and next of kin of such deceased person, 
and shall be distributed to such widow and 
next of kin In the proportion provided by 
law In relation to the distribution of person- 
al property left by persons dying Intestate; 
and in every such action the Jury may give 
such damages, not exceeding twenty thou- 
sand dollars, as they shall deem a fair and 
Just compensation, with reference to the pe- 
cuniary injuries resulting from such death, to 
the wife and next kin of such deceased per- 
son: Provided, that every such action shall 
be commenced within three years after the 
death of such person." Codified Statutes 
1871-72, c. 61. 

The statute was thereafter retained in the 
various compilations and revisions of the 
laws of the territory and state until the Re- 
vision of 1895, from which It was omitted. 
Rev. Statutes 1879. 5th Dlv., §§ 491, 492; 
Compiled Statutes 1887, 5th Dlv., |§ 981, 982. 
In 1877 the territorial Legislature enacted 
a complete Code of Civil Procedure. Section 
14 of that Code Is Identical with section 5486 
of the Revised Codes, supra. This provision 
was doubtless copied from the Code of Civil 
Procedure of California, as amended by the 
act of March 24, 1874. California Code Civ. 
Proc. { 377. However this may be, It has 
ever since been retained as a part of our 
Code of Civil Procedure. Rev. Statutes 1879, 
1st Dlv., S 14; Compiled Statutes 1887, Ist 
Dlv., § 14; Code Civ. Proc. 1895, { 579; Rev. 
Codes, i 6486. The purpose had in view by 
the Legislature Is apparent. It was to pro- 
vide the procedure by which the right of 
action created by the first section might be 
enforced, and to substitute It in the place of 
the second section of the older act The 
older act was not rei>ealed, but was allowed 
to stand undisturbed, except so far as the 
later act, by Implication, modified and be- 
came a substitute for the second section of 
It The modification wrought by It was to 
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•xciept mlnon from its operation, to omit tl>e 
limitation as to tlie amoant of recorery and 
as to the time within which the action must 
be brought, and to anthorlee the heirs, as well 
as the personal representatlTe, to maintain 
the action; whereas under the old statute 
It could be maintained by the personal rep- 
resentative only. It is thns apparent that 
the cause of action contemplated by the en- 
actment of 1877 was the same as that creat- 
ed i^ the oldor act; for the retention of 
both prorlslons In all subeequait compila- 
tions and revisions of the laws, up to the 
adoption of the Codes of 1895, the one in the 
Code of Civil I>rocednre and the other among 
the general laws, required both to be con- 
strued together as establishing the law on 
the subject, and compels the conclusion that 
the later act, though Its terms are appropri- 
ate to confer a right, was not intended to 
confer a different right from that created by 
the older. The meaning of the expression 
"wrongful act or neglect of another" thus 
became established and clearly limited to 
those cases only wherein the death Is wrong- 
ful as against the deceased, and to preclude 
recovery when death was due to the dece- 
dent's own fault And though the Legisla- 
ture omitted from the Codes of 1895 the gen- 
eral provision creating the right, and retain- 
ed only the provision as now Incorporated 
In tlie portion of the Code devoted to the 
subject of Civil Procedure, it evidently did 
so, not with the Intention of creating a new 
tight of action, but upon the theory that the 
provision as it now stands would effectually 
preserve the right as then declared by the 
omitted provision. This conclusion becomes 
necessary when we observe that the Code of 
Civil Procedure of 1895 declared: "The pro- 
visions of this Code, so far as they are sub- 
stantially the same as existing statutes or 
the common law, must be construed as con- 
tinuations thereof, and not as new enact- 
ments." Section 3454, Code Civ. Proc. 1895. 
The same provision Is found in the present 
Code. Rev. Codes, f 8062. 

While this court has never expressly deter- 
mined the question at bar, It has in many 
cases recognized the rule that recovery can 
be had only In a case In which the deceased 
was himself without fault. Some of the de- 
cisions of this court were made prior to the 
adoption of the Codes of 1893. Many more 
of them have been made since that time. We 
cite the following: Johnson r. Boston & 
Mont. Min. Co., 16 Mont 164, 40 Pac. 298; 
Thompson v. Montana G. Ry. Co., 17 Mont 
426, 43 Pac. 496; Dillon v. Great Northern 
By. Co., supra; Meehan t. Great Northern 
By. Co., 43 Mont 72, 114 Pac. 781; Neary 
▼. Northern Pac. Ry. Co., 41 Mont 480, 110 
Fac. 226; Bracey t. Northwestern Imp. Co., 
41 Mont S38, 100 Pac. 706, 137 Am. St Rep. 
738; Poor v. Bladison R. P. Co., 41 Mont. 
83e> 108 Pac. 645; O'Brien v. Corra-Rock 
bland K. Co., 40 Mont 212, lOS Pac. 724; 



Neary t. Northern Pac Ry. Co., 87 Mont 
461, 07 Pac. 844, 19 lib R. A. (N. S.) 446; 
Riley T. Northern Pac. Ry. Co., 86 Mont 646, 
98 Pac. 948; Mulvllle v. Pacific M. U Ins. 
Co., 19 Mont 95, 47 Pac. 650; Hunter v. 
Montana Central Ry. Co., 22 Mont 625, 67 
Pac. 140. 

The Interpretation thus given the statute 
by the Legislature, and impliedly by these 
decisions of this court, has become so firmly 
established as the rule of decision in this Ju- 
risdiction that we do not feel Justitied In 
departing from It To sustain the plaintiffs' 
contention would be to adopt an interpreta- 
tlon which the Legislature never intended 
that the statute should have and thus de- 
stroy defenses of which defendant cannot 
be deprived, except by act of the Legislature. 
If a change should be wrought, it is the of- 
fice of that body to make it, and not of this 
court 

Similar statutes have been enacted In 
many of the states of the Union, and have 
been under consideration by the courts. We 
shall not enter Into an examination of the 
numerous decisions interpreting them. The 
following more or less directly support our 
conclusion: Northern Pacific Ry. Co. v. Ad- 
ams, 192 U. S. 440, 24 Sup. Ct 408, 48 L. Ed. 
513; McDonald v. Eagle & Phoenix Co., 68 
Ga. 839; Casey, Adm'r, v. L. & N. Ry. Co., 84 
Ky. 79; Jones v. Manufacturing, etc., Co., 
92 Me. 565, 43 AtL 612, 69 Am. St Rep. 635; 
L. Ry. Co. V. Raymond's Adm'r, 135 Ky. 738, 
123 S. W. 281, 27 U B. A. (N. S.) 176; Hill 
V. Pennsylvania Ry. Co., 178 Pa. 223, 36 AtL 
997, 35 L. R. A. 196, 66 Am. St Rep. 754; 
State V. Manchester Ry. Co., 62 N. H. 628; 
Clarke's Adm'r v. L. & N. By. Co., 101 Ky. 
34, 39 S. W. 840, 36 L. R. A. 123; Watts r. 
Murphy, 9 Cal. App. 664, 99 Pac. 1104; Schnei- 
der v. Market St Ry. Co., 134 CaL 482, 66 
Pac. 734. See, also, 1 Shearman & Redfleld 
on the Law of Negligence, { 65; Thompson's 
Com. on the Law of Negligence, i 7071. 

Counsel for the plaintiffs cite and rely 
with confidence on the case of Northern Pac 
Ry. Co. T. Adams, 116 Fed. 324, 54 C. O. A. 
106. This was an action for wrongful death 
under the statute of Idaho Identical with 
section 6486, supra. The trial court instruct- 
ed the jury as follows: "You are not to con- 
sider what was the duty of this carrier to- 
ward Mr. Adams, who was killed, but the 
duty which the defendant owed to these 
plaintiffs ; and the duty which they have the 
right to exact from the defendant in tills 
case Is the same duty which the defendant 
company owed to the public in general." 
The Circuit Court of Appeals, by affirming 
the Judgment in favor of plaintiffs, approved 
the above instruction, thus holding, In ef- 
fect, that the right to recover was granted 
by the statute and existed without reference 
to what right the deceased would have had, 
had be survived the Injuries and bad himself 
brought an action. In leversing the Judg-^ 
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Sup. Ct. 341, 52 L. Ed. 630; Dillon on Mu- 
nicipal Corporations, § 1260; McQuiUIn on 
Municipal Corporations, I 890. 

[3] By parity of reasoning, since the state 
Is tbe source of this power, It Is obvious that 
It cannot be enlarged or extended by con- 
tract or agi-eemeut with a private citizen 
or subject. To assert the contrary is to as- 
sert tbe proposition that a private citizen 
may by agreement clothe the municipality 
with a power which the state alone could 
grant Therefore the general expression 
"such other and further regulations, rules 
or restrictions," etc., found in the ordinance, 
must, we think, be taken to refer to, and In- 
clude only, reflations of the same character 
as these prescribed in the preceding sec- 
tions, viz., police regulations. A familiar 
rule of statutory Interpretation Is that, 
where general words follow particular and 
specific words, the former must be held to 
mean things of the same kind. Sutherland 
on Statutory Construction, { 268. It la true 
that the particular provisions found In the 
ordinance preceding the section containing 
the reservation embody separate and distinct 
regulations applicable to the subjects with 
which they deal, yet they all fall under the 
head of "police regulations," and the princi- 
ple embodied in the rule, it -would seem, 
should be applied as well to the ordinance 
as to a statute In which the enumeration of 
specific things followed by general words Is 
all embodied in a single section. To broaden 
the meaning of the expression so far as to 
make It include regulations pertaining to 
subjects wholly beyond the purview of its 
police power would be to hold that the city 
may exact of the plaintiff submission to any 
sort of burden or Imposition which the coun- 
cil m'ight deem it expedient to impose, in- 
cluding, for instance, a requirement that tbe 
plaintiff, besides lighting its tracks upon the 
streets upon which they lie, shall also pave 
and keep In repair throughout their entire 
length those portions of the same streets. 
It cannot be questioned that such a require- 
ment would not be within the lawful exer- 
cise of the police power. It would simply 
be an imposition upon the plaintiff of a duty 
which rests exclusively upon the municipal- 
ity Itself. In accepting the franchise from 
the city the plaintiff Impliedly agreed to be- 
come subject to any reasonable police reg- 
ulation which was In force at the time, as 
well as to any that might thereafter be en- 
acted. It did not require an express agree- 
ment on this subject to enable the city to 
exact compliance of the plaintiff. Dillon on 
Municipal Corporations, { 1269. That the 
city might by an express agreement Incor- 
porated in the grant have exacted plaintlfTs 
consent to submit to any Imposition which 
it chose to impose upon it we do not doubt. 
The plaintiff was not obliged to accept the 
franchise. It took It with whatever burden 
was attached to It We do not think, how- 



ever, that, in the absence of a specific agree- 
ment to that effect, the city has the right to 
impose upon it any burden other than such 
as it might Impose upon any other person 
In the same position. 

[4] 2. This brings us to the real question 
at issue; that is to say: Does the provision 
of the statute, supra, vest in the city the 
power to make the requirement in question? 
The rule is established in this Jurisdiction 
that a municipality has only such powers 
as are expressly conferred by the law creat- 
ing It, and such as are necessarily implied 
and are indispensable in order to accomplish 
the purpose of its creation; and. when there 
Is a fair and reasonable doubt ad to the ex- 
istence of tbe particular power, it must be 
resolved against the municipality and the 
power denied. State ex rel. Qulntln v. Ed- 
wards, 40 Mont 287, 106 Pac. 695, 20 Ann. 
Cas. 239; Davenport r. Klelnschmidt, 
Mont 502, 13 Pac. 249. The reason of the 
rule Is that the state has granted in clear 
and unmistakable terms all that it intended 
to grant at all. Id. 

[J] The provisions of the statute are not 
explicit It is argued that the terms in 
which it is couched are broad enough to 
Include any road constructed of rails. 
Whether It was intended by the Legislature 
to put street railroads In the same class 
with commercial railroads and make them 
subject to the same regulations by the munici- 
pality Is left in doubt To ascertain its in- 
tention, reference must be had to the con- 
text in which the provision is found, other 
provisions pertaining to the same subject, 
the occasion and necessity calling for the en- 
actment of It, and the remedy had in view. 
Section 3259 is an enumeration of the powers 
o^ a city council. It confers the power to pass 
all by-laws, ordinances, and resolutions not re- 
pugnant to the federal or state Constitution 
or the title relating to the government of cit- 
ies, which may be necessary to carry out the 
provisions of the title. Subdivision 1. By 
specific provisions embodied in 81 other Subdi- 
visions It grants many of the powers included 
in subdivision 1, besides others not clearly 
Included. Some of them are cumulative In 
character, but most of them deal with spe- 
cific subjects. Subdivisions 11, 12, 13, and 66 
relate exclusively to railroads. Subdivision 

11 grants the power "to regulate and con- 
trol the laying of railroad tracks, and i»o- 
hibits the use of engines and locomotives pro- 
pelled by steam or otherwise, or to regulate 
the speed thereof when used." Subdivision 

12 is quoted above. By subdivision 13 is 
granted the power "to license and author- 
ize the construction and operation of street 
railroads and requires them to conform to 
the grade of the street as the same are or 
may be established." Subdivision 66 confers 
the power to grant to street or other rail- 
roads rights of way through the streets or 
property of the city, to regulate tbe running 
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and management of tbe cars, to compd re- 
pairs upon a street occupied by a railroad 
by the owner thereof, to regulate the speed 
of engines, and to require flagmen at cross- 
ings. This last BubdlTlsion In terms applies 
to both commercial and street railroads. We 
do not attach any significance to the use of 
the term "railroad" in these subdiTislons. 
Similar provisions -were first enacted by the 
territorial Iieglslature in 1887. Oomp. Stat. 
1S87, dlT. 5, I 325, subdlvs. 14(11), 15(12), 
16 (IS). They have been amended from time 
to time since, but not in any particular in- 
dicating an Intention to change or extend 
their application. Laws 1893, p. 113, subdivs. 
14 (11), 15 (12), 16 (13); Pol. Code 1895, S 
4S0O, subdivs. 11, 12, 13; Laws 1807, subdivs. 
11, 12, 13. As originally enacted, subdivi- 
sions 11 and 12 applied only to railroads pro- 
pelled by steam locomotives. As they now 
stand, they Include railroads upon which any 
kind of motive power Is used, as is indicated 
by the expression "or otherwise," now found 
in subdivisions 11 and 12, but not In the 
act of 1887. The terms "railroad" and "rail- 
way" were nsed in the original enactment as 
synonymous. So they were used In the act 
of 1893. They have been used Indiscrim- 
inately in the same sense In much of the 
l^slation on the subject of railroads and 
railroad corporations as is pointed out in 
Daly Bank & Trust Co. v. Great Falls St. 
Ry. Co., 32 Mont. 298, 80 Pac. 252. In the 
popular sense they are synonymous. As 
was said by the Supreme Court of California 
in Ferguson t. Sherman, 116 Cal. 169, 47 
Pac. 1023, 37 L. R. A. 622: "We recognize 
that the word 'railroad' or 'railway,' as used 
in a law, is troad enough to include street 
railroads, and that many cases have arisen 
where the courts have held that the word 
does in Its signification include such corpora- 
tions; but, when all has been said, each 
case has been determined upon its own facts, 
having in view the circumstances of the case, 
the context, the presumed Intention of the 
lawmakers, and the general policy of the 
particular state in regard to the matter, 
and therefore, while a large number of cases 
may be cited in which the courts have held 
that the statutes under consideration deal- 
ing with 'railroads' embraced in their pro- 
visions street railroads, an equal number 
could be instanced in which the courts have, 
under the facts of the case, narrowed and 
limited the application of the statute, and 
held that street railroads were not included. 
It would be difficult, if not impossible, to 
formulate any rule to govern the determina- 
tion. In this state ttie difficulty is much re- 
lieved by the distinction which our Codes 
make between railroad corporations proper 
and street railroad corporations." 

Much of our legislation on the subject of 

railroads and railroad corporations has no 

application to street railroads. This is made 

apparent by the discussion of the provisions 
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wbich were construed in Daly Bankft Trust 
Co. V. Great Falls St Ry. Co., supra, and, 
while the question now before us was not 
involved in that case, what is said on this 
subject and especially touching the provision 
now under consideration should be given 
weight in arriving at its meaning. It will 
be observed that the term "railroad" is em- 
ployed in subdivisions 11 and 12 without qual- 
ification. Immediately afterward, in subdi- 
vision 13, the distinguishing prefix "street" 
is used. This same distinction is made in 
subdivision 66. It is found in sections re- 
lating to the assessment of railroads. Rev. 
Codes, §§ 2528, 2529. Again, in secUon 3808, 
enumerating the purposes for which corpora- 
tions may be formed, the same distinction is 
observed. Yet again it is found in the re- 
cent act of the Legislature providing for the 
establishment of lighting districts in the 
business portions of cities and towns. Laws 
1911, p. 167. The frequent use of this prefix 
indicates the Intention of the Legislature to 
maintain the distinction, and suggests that 
in construing enactments touching railroads 
they should not be held to apply to street 
railroads nnless the Intention that they shall 
so apply is apparent The character of their 
conatmctlon, the mode of their operation, 
the comparatively limited sphere of their ac- 
tivities, distinguish them from the railroads 
of commerce. Their tracks must conform 
throughout to the grade of the streets. Their 
cars are comparatively small and light, and 
therefore are easily subject to control. Their 
cars are moved one at a time, or in trains 
consisting of a single car and a trailer. They 
are easily operated by one or two men. They 
are also lighted, and their approach or pres- 
ence is easily observable. Their rate of 
speed is low. The danger to operators and 
the public is, for these reasons, comparativei 
ly small. Generally, they may convey pas- 
sengers only. The operation of commercial 
railroads requires the use of massive loco- 
motives. They convey passengers as well 
as freight, often making use of composite 
trains. Their trains are made up of many 
heavy cars which, with the massive locomo- 
tives drawing them, render them difllcult to 
control. They extend for long distances. 
B''reight trains cannot be lighted. -The move- 
ments of all trains must be controlled by 
signals. Many men are required to operate 
them. The danger to the operators and the 
public is proportionately large. Hence the 
greater necessity for precautions to protect 
against danger of accident, and to serve the 
convenience of the public. These and many 
other matters which might be mentioned 
.serve to emphasize the distinctive difference 
in the two kinds of railroads and furnish 
support to the view that by the employment, 
in the statute, of the term "railroad" or 
"railway," without qualification, the Legis- 
lature does not Intend to include street rail- 
roads, unless the Intention to do so Is ap- 
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parent from the general legislation on tbe 
subject, or such intention Is apparent from 
the provisions of the particular statute. 83 
Cyc. 34; 36 Cyc. 1348, 1349. 

We refer to a few cases which justify the 
foregoing statement. In Minnesota it is held 
that a statute declaring that railroad cor- 
porations shall be liable for damages sus- 
tained by an agent or servant of the cor- 
poration through the negligence of any other 
agent or servant is not ai^licable to street 
railroad corporations. Funk, Adm'x, r. St 
Paul City Ry. Co., 61 Minn. 485, 63 N. W. 
1099, 29 L. R. A. 208, 62 Am. St Rep. 608. 
The Supreme Court of Oregon in Thompson- 
Houston El. Co. V. Simon, 20 Or. 60, 25 Pac. 
147, 10 L. R. A. 251, 28 Am. St Rep. 86, de- 
termined that a statute authorizing railroad 
corporations to acquire rights of way by 
condemnation does not Include street rail- 
road corporations. A lllce conclusion was 
reached by Judge Taft In Byrne, Adm'r, v. 
Kansas City, Ft Scott & M. R. Co., 61 Fed. 
605, 9 C. C. A. 666, 24 L. R. A. 693, as to the 
meaning of a section of the Code of Tennes- 
see providing that every engine or train shall 
be brought to a full stop before crossing an 
intersecting railroad. It was held that the 
statute has no application to the crossing by 
a steam commercial railroad of a horse car 
traclc. In San Francisco & S. M. El. Ry. Co. 
V. Scott Collector, etc., 142 Cal. 222, 75 Pac. 
676, the court had under consideration the 
provision of the Constitution of California, 
providing that the franchise, roadway, road- 
bed, etc., of all railroads operating In more 
than one county shall be assessed by the 
state board of equalization at their actual 
cash value, and that the same shall be ap- 
portioned to the counties, cities and coun- 
ties, and cities, towns, townships, and dis- 
tricts in which such roads are located, in 
proportion to the number of miles of railway 
laid in such counties, cities, etc. The con- 
clusion was reached that the provision has 
no application to a street railroad, though It 
Is operated In more than one county. A pro- 
vision of tbe Revised Codes (section 4295) de- 
clares that a Judgment against a railroad 
corporation for injury to a person or prop- 
erty, for material furnished or work or labor 
done upon any property of a railroad cor- 
poration, shall be a lien within the county 
where it is recovered on the property of such 
corporation, and prior and superior to the 
lien of any mortgage or trust deed provided 
for in the chapter of the Code of which it is 
a part. The application of this provision 
was considered by this court In Daly Banlc 
ft Trust Co. V. Great Falls St Ry. Co., su- 
inra. The term "railroad" as used therein 
was held not to include street railroads. The 
same provision was examined and the same 
conclusion reached as to its application In 
Massachusetts Trust Co. v. Hamilton, 88 
Fed. 688, 33 C. C. A 46, and Central Trust 
Co. T. Warren, 121 Fed. 323, 68 a Q. A. 289. 



Many other eases could be dted, but these 
are sufficient for illustrative purposes. 

When we come to analyze the provision of 
the statute Itself, we find that one of the 
requirements authorized by it manifestly can 
have no reference to street railroads, viz.: 
"The construction of crossings on the line of 
the track or route within the city or town 
• * * where the said track intersects or 
crosses any street alley or public highway, 
or runs along the same, and to fix and deter- 
mine the size and kind of such crossings and 
the grades thereof." A^ already stated, 
street railroads must of necessity be^ and 
they are, laid on the grade of the street 
Crossings, therefore, are entirely unneces- 
sary; Indeed, they would obstruct rather 
than add to the safety and convenience of 
travel along the streets either by foot passen- 
gers or vehicles. Should It be held that the 
provision for lighting applies, tut that the 
provision for crossings does not? We think 
not Taking the subdivision as a whole^ it 
confers in appropriate terms the power to 
prescribe two police regulations, both of 
which apply to commercial railroads enter- 
ing or passing through a city or town, where- 
as one of them could not have any applica- 
tion to street railroads. Whea we come to 
examine subdivision 13, we tmd that it deals 
exclusively with street raUroada, and that 
taken in connection with the general pro- 
vision contained in subdivision 1, it confers 
all the powers necessary for the policing of 
street railroads. We therefore conclude that 
the provision In question was not intended to 
apply to street railroads at all. Hence the 
ordinance Is void. 

Counsel for the city Insist that ilie ordi- 
nance making the requirement of plaintiff to 
light its tracks is authorized by the general 
provision found in subdivision 1. Let It be 
conceded that a city haa the implied power 
to require a commercial railroad to light the 
streets on which its tracks lie, let it be con- 
ceded, also, that It has the implied power to 
require a street railroad to light its tracks 
at crossings which may be regarded as dan- 
gerous, or even at other points along tbe 
traxiks exclusively for the convenience of the 
passengers; nevertheless we do not think 
that an ordinance under which the city may 
require tbe railroad to light the entire length 
of certain streets, without reference to spe- 
cial conditions rendering their lighting neces- 
sary, can be sustained under any view of its 
police power. The city cannot, under the 
guise of the exercise of this power, impose 
upon the railway company the duty which 
necessarily rests upon itself. City of Shelby- 
vllle v. Cleveland, C, C. & St L. Ry. Co., 
146 Ind. 66, 44 K E. 029. 

The fact that tbe ordinance applies es- 
pecially to street intersections does not render 
it free from objection. Dnder it the plain- 
tiff is made subject to fine and forfeiture of 
its charter, if It falls or refuses to install 
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lights at any point or points designated, 
whether these be at street intersections or 
not Nor do we think that the sitnatlon is 
affected tj the fact that the plaintiff has 
a frandilse under which it is furnishing 
electricity to the defendant and its inhabit- 
ants. So far as we can gather from the rec- 
ord, the two franchises have no relation to 
eacb other. 

The Judgment la reversed and the cause is 
remanded to the district court, with direc- 
tions to enter Judgment for plaintiff. 

Beversed and remanded. 

HOIiLOWAX and SANNER, 33^ concur. 



(«r Hont IS) 

MUUPUK ▼. NETT. 

(Sapreme Court of Montana. Feb. 18, 1913.) 

1. Appeal and Bkkos ({ 14*)— OaoKRS Ap- 

FEALABLK— OBDEB DENTINO NEW TBIAI/— 

Appeal fbom Judomem— Effect. 

A dismisaal, on respondent's motion, of 
an appeal from the Judgment will nut prevent 
a subsequent appeal from the order denying 
a motion for new trial 

[Ed. Note.— For other cases, see Appeal and 
Error, CenL Dig. || 48-67; Dec. Dig. i 14.*] 

2. Wills ({ 400*)— Review— Habmlbss Eb- 
bob— rulinos ok putadinob. 

Where the allegatiuna of the complaint 
as to teatamentary capacity sufficiently sus- 
tained the judgment for plaintiff on that 
ground, whether the eomplamt sufficiently al- 
leged undue influence waa immaterial; the 
judgment not being based on that ground. 

[Ed. Note.— For other cases, see Wilis, Gent 
Dig. H 869-873; Dec. Dig. | 400.*] 

3. WrLLs (I 155*)— "Undue Infujewck." 

In view of Rev. Codes, { 4981, deBning 
"undue inSueuce," in connection with cun- 
tiacts, to consist of the use by one in whom 
confidence is reposed Iiy another, or who holds 
apparent authority over such other, of suih 
confidence or authority to obtain an unfair ad- 
vantage over the other, or in taking an unfair 
advantage of any weakness of his mind, "un- 
due Influence," such as will invalidate a will, 
is such influence as imposes a restraint on the 
will of testator, who, but for such restraint, 
would be free and responsible, so as to make 
his testamentary act nut tbe result of hia own 
volition, but the will of another. 

[Ed. Note.— For other cases, see Willa, Cent 
Dig. if 375-881; Dec. Dig. { 165.* 

For other definitions, see Words and Phras- 
es, VOL 8, pp. 7166-7172.] 

4. Wills ($ 159*)— IJNnox IinrLCTNCs— Tm- 

OBT OF DOCTBINE. 

The theory upon which the doctrine of 
nndne influence is based is that testator is 
induced to execute an instrument apparently 
his will, but in fact expressing testamentary 
diapositions which he would not have volun- 
tarily made. 

[Ed. Nnte.— For othe* cases, see Wills, Cent 
Dig. I 387; Dec. Dig. | 169.*] 

5. Wiixa (I 155*)— Unddx IirrLinsNCB— Na- 

TUBB. 

Undue influence which will invalidate a 
win muat have been directed toward ^e par- 
ticular testamentary act, near enough thereto 
in point of time to be operative. 

[B<d. Note.— For other cases, see Wills, Cent 
Dig. U 375-^1; Dec. Dig. { 165.*] 



6. WiLu (I 3S3*)— Urdvb ttnhxnoKm— 
Plea DINS. 

The details by which alleged ondue in- 
fluence was ezerdaed need not be alleged if 
ultimate facts are alleged from which tbe legal 
conclusion of ondue innuence fairly follows. 

[Ed. Note.— For other cases, see Wills, Gent 
Dig. i 640; Dec Dig. f 282.*] 

7. Wills (| 282*)— Pbobatj:— Allboatioiw-- 
Undue Influence— Sufficiency. 

Tbe statement in probate proceedings al-> 
leged that long before the will was made, and 
at that time, decedent was so afflicted with 
disease of the body and mind as to be in con- 
stant need of attention from others, and be- 
came so weakened that he was easily influenced 
by those caring for him; that during such 
time defendant, his sister, acted as the cus- 
todian of his property, was almost constantly 
with him, and that he was constantly in charge 
of physicians employed by defendant; that by 
reason "of all these things" defendant bad, 
when the will was made, acquired a controlling 
influence over decedent's mind, and dictated to 
bim what he should do in matters pertaining 
to his property; that taking a grossly unfair 
advantage of bis necessities and distress of 
body and mind "defendant did, many times 
before the will waa made, demand and im- 
portune him that he leave all his property by 
will to her, to the exclusion of his mother, the 
contestant herein;" and that by reason of such 
demands defendant so prevailed upon decedent 
in his weakened condition "that he did, against 
bis will and wish, in form execute the said 
purported will," but that such will was not bis 
free act and he would not have made it had 
be been free from defendant's undue influence. 
Beld, that the statement sufficiently alleged 
undue influence to admit evidence thereof. 

[Ed. Note.— For other eases, see Wills, Cent 
Dig. { 640; Dec Dig. | 282.*] 

8l Wills (f 156*)— UNOmt iNFttJENCB. 

Whether ondue influence was exercised 
upon testator la not to be determined by the 
effect tbe supposed influence would have had 
upon one ordinarily strong and intelligent but 
its effect upon testator under the particular 
circumstances. 

[Ed. Note.— For other esses, see WUls. Cent 
Dig. f 382; Dec Dig. { 166.*] 

9l Wills (| 164*)— UirDux Irblctnob— Bvi- 

DBNCE. 

Evidence that before testator's will was 
made, leaving practically all of hia property to 
his sister, bis mother bad made a will leaving all 
of her property to testator, and had also trans- 
ferred her real and personal property to him, 
was admissible, in a will contest, on the rea- 
sonableness of testator's wilt 

[Ed. Note.— For other cases, see Wills, Cent 
Dig. If 403-414; Dec Dig. | 164.*] 

10. Appeal and Ebbob (J 1042*)— Habklebs 
Errob— Admission of Evidence. 

If evidence waa admissible on any theory, 
it is immaterial whether or not the court er- 
red in refusing to strike the pleading alleging 
such facts, as such refusal could not have 
been prejudicial 

[Ed. Note. — For other cases, see Appesl and 
Error, Cent Dig. if 4110-4114; Dec Dig. | 

1042.*] 

11. Wills (| 166*)- Undue Intluence— Evi- 
DBN'CE — Unreasonableness. 

While the injustice or unreasonableness 
of a will will not alone render it invalid, it is 
a circumstance bearing upon nndue influence. 

[Ed. Note.— For other cases, see Wills, Cent 
Dig. ff 421-437; Dec Dig. f 166.*] 
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12. Wiixo (1 164*)— Undxtb Infi-uencb— Evi- 
dence. 

In a will contest in which the only issue 
was undue influence, evidence by contestant as 
to her manner of living was improper. 

[Ed. Note.— For other cases, see Wills, Cent. 
Diig. |{ 403-414; Dec. Dig. | 164.*] 

13. Tkial (I 91*)— Motion to Stbike Evi- 
dence — Prior Objection. 

Where a party permits evidence to be ad- 
mitted without objection to the question and 
answer, he cannot complain of refusal of bis 
motion to strike such evidence. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. H 242-244, 252; Dec. Dig. 8 91.*] 

14. Evidence (§ 226*)— Will Contest— Ad- 
mssioNs — Joint Interest. 

In a will contest the rule of Rev. Codes, 
I 7887, that evidence may be given of a decla- 
ration or admission of a party as evidence 
against him, is modified by the rule that, where 
there are several legatees having a common 
or several, but not joint, interest, in the will, 
the declarations of one of them as to undue 
influence are not admissible to affect its va- 
lidity. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. {8 815-821; Dec. Dig. 8 226.*] 

15. Evidence (8 220*)— Will Contest— Ad- 

HI6SI0NB. 

Where the real persons in interest in a 
will contest were the sole substantial devisee, 
who offered it for probate, and contestant, the 
sole heir at law, an admission by the devisee 
would be admissible in evidence against her, 
though others were given nominal sums of one 
dollar by the wilL 

[Ed. Note.— For other eases, see Evidence, 
Cent Dig. 88 815-821; Dec. Dig. 8 226.»] 

16. Wills (8 400*)— Habuless Ebbob— In- 
btbuction. 

Any error in a will contest, in limiting the 
jury's consideration of alleged admissions by 
contestee, the sole devisee, to the question of 
undue influence, was to contestant's advantage, 
so that she could not complain thereof. 

[Ed. Note.— For other cases, see Wills, Cent 
Dig. 88 80D-873; Dec. Dig. 8 400.*] 

17. Evidence (8 510*)— Expert Opinion— 
Testamentaby Capacity — Lucid Inteb- 

VALS. 

Where, In a will contest involving undue 
influence, the parties were at issue as to 
whether decedent had a lucid interval when 
the will was made, and both had offered evi- 
dence to support their respective contentions, 
evidence was admissible by sanity experts that, 
in their opinion, testator could not have had 
a lucid interval when the will was made, not 
being objectionable as going to the very ques- 
tion for the jury's consideration. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. § 2314; Dec. Dig. 8 510.*] 

18. Wills (| 21*)— Mental Capacity— Con- 
test. 

While contractual capacity implies, prima 
facie, capacity to make a wUl, the presence 
or absence of one does not conclusively es- 
tablish the presence or absence of another; 
so that an instruction in a will contest that a 
less degree of mind is required to execute a 
will than is required to execute a contract was 
properly refused. 

[Ed. Note. — For other cases, see Wills, Cent. 
Dig. §; 48, 40; Dec. Dig. 8 21.*] 

19. Wills (8 400*)— Findinos— Conclcsive- 
kess— conflictino evidence. 

Where there was ample evidence to sus- 
tain the admission of a will to i)robnte, as 
agninSk objections of undue influence and in- 
capacity, and substantial evidence against its 



aamission, a Jndgment admitting It will not bie 
disturbed. 

[Ed. Note.— For other cases, see Wills, Cent 
Dig. 8§ 869-873; Dec. Dig. 8 400.*] 

Appeal from District Court, Lewis and 
Clark County; Lew L. Callaway, Judge. 

Will contest by Mary Murphy, against 
Anna E. Nett S^om an order denying a 
motion for new trial after judgment for 
plaintUT, defendant appeals. Affirmed. 

See, also, 45 Mont 607, 126 Pac. 262. 

H. G. & S. H. Mclntire and John B. Clay- 
berg, all of Helena, for appellant Galen & 
Mettler, of Helena, for resiMndent 

SANNER, J. Edward J. Murphy died on 
November 27, 1909, leaving an estate worth 
approximately |30,000, and one heir at law, 
his mother, Mary Muri)hy, the respondent 
on this appeal. Ills other near relatives are 
a full sister, Anna E. Nett, the appellant 
here, and two brothers and three sisters of 
the half blood. An Instrument purporting to 
be his last will and testament executed De- 
cember 12, 1908, was offered by the appel- 
lant for probate, and Its right to be received 
and regarded as his last will and testament 
Is contested by the respondent, upon the 
grounds that at the time of its execution the 
testator lacked testamentary capacity, and 
was acting under undue Influence of the ap- 
pellant By the terms of this will one dol- 
lar was given to each of the half brothers 
and sisters, and the balance of his property 
was left to appellant, on condition that she 
should, out of the property, support and care 
for the respondent during the remainder 
of respondent's life. 

This is the second appeal In this matter. 
On the former appeal (see In re Murphy's 
Estate, 43 Mont 353, 116 Pac. 1004, Ann. 
Cas. 1912C, 380) the judgment In favor of 
respondent was reversed, and the cause re- 
manded for a new trial on account of cer- 
tain errors in the Instructions. The case 
was retried, and the jury found for the re- 
spondent ■ upon the Issue of testamentary 
capacity. This appeal is from an order de- 
nying appellant's motion for a new trial. 

[1] 1. The respondent suggests that this 
appeal ought not to be considered, because 
an appeal was taken from the judgment 
herein and dismissed on motion of respond- 
ent and because the appellant has, by faU- 
ure to discuss it, abandoned specification No. 
3, which claims error in the overruling of 
the motion for new trial. Concerning the 
appeal from the judgment, the argument Is 
that by its dismissal the Judgment was af- 
firmed and became final, and cannot now be 
undermined by a reversal of the order over- 
ruling the motion for new trial. In Molt 
V. Northern Poc. K.v. Co., 44 Mont 477, 120 
Pac. 801), we considered some of the dlfflcnl- 
fles Incident to our present appellate pro- 
cedure; and It is a necessary consequence 
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from what is tltere said that, wbere separate 
appeals, permissible under the statute, are 
taken In the same case, the fate of one Is 
not necessarily Involved In the fate of the 
other. Hot is there any merit in the suppos- 
ed abandonment of specification No. 3. 
While vre do not find in appellant's brief any 
discussion of specification No. 3 eo nomine, 
the entire brief reads like an argument de- 
voted to the theme that the motion for a 
new trial should have been sustained. 

[2] 2. It Is contended that the allegations 
of undue Influence, as set forth in the 
amended statement of contest, were insuffi- 
cient, and that the trial court erred In not 
eliminating this subject from the case. 
Doubt may be entertained as to whether this 
matter was ever properly raised in the dis- 
trict court ; but, assuming It to be properly 
before this court; It presents two aspects: 
As afTecting the Integrity of the Judgment, 
and as furnishing a basis for the Introduc- 
tion of evidence. As regards the integ- 
rity of the Judgment, the question is purely 
academic, because there was no finding of 
undue influence. The]:e were sufllci^it alle- 
gations in the amended statement of testa- 
moitary Incapacity, and upon that only was 
there any finding by the Jury. Since tUs 
finding is the sole support of the Judgment, 
it cannot matter to the Judgment what may 
be the defldency in the allegations relatin;^ 
to undue Influence. In re Muri)hy'8 Estate, 
supra. Vigorous language la employed, how- 
ever, to convince us that. If the subject of 
Undue Influence had been eliminated from 
the pleadings, no testimony could have been 
received upon it; and that, inasmuch as a 
great part of the record consists of such tes- 
timony, clearly creative of prejudice In the 
ordinary mind, Its effect In producing the 
finding upon the other issue must be mani- 
fest, and this court should send the case 
back for a new trial. There la enough mer- 
it in this to warrant a deternklnatlon of the 
question raised. 

[3-1] "Undue influence," as applied to cas- 
es of wills, has been variously defined. In 
the former appeal of this case it was stated 
to be such as "Imposes a restraint on the 
will of the testator, who, but for the re- 
straint, would be free and responsible, so 
that his testamentary act is not the result of 
his own volition, but the will of another;" 
and this, in connection with our statute (Rev. 
Codes, f 4981), is sujB3£ient for all practical 
purposes. The theory underlying the doc- 
trine of undue Infiuence is that the testator 
Is Induced, by the means employed, to exe- 
cute an instmment In form and appearance 
his will, but in reality expressing testamen- 
tary dispositions which he would not have 
voluntarily made. 40 Cyc. 1146; Page on 
Wills, I 130, p. 145. To defeat a will, the 
undue Inflnenoe must have been directed to- 
ward the particular testamentary act and at 
the time thereof; or so near thereto as to be 



operative. 40 Cyc. 1146; Page on Wills, { 
130, p. 151. As such Infiuence is seldom 
exercised <n>enly, It cannot be expected that 
a pleading should specify with particularity 
the entire details of the manner in which it 
was used. If ultimate facts are alleged from 
which the legal conclusion of undue influence 
fairly follows, It Is sufficient to support 
proof. , Estate of Gharkey, 57 Gal. 279; 
Sbeppard's Estate, 149 Gal. 219, 85 Pac. 312. 

[7] Now, as constituting undue Influence, 
the amended statement at bar alleges that 
when the will was made, the decedent was, 
and for a long time prior thereto had been, 
so afflicted with disease of the body and 
mind that he was unable to properly take 
care of himself, and was In constant need of 
the care and attention of some other person, 
and became so weakened in mind and body 
and reasoning faculties that he was easily 
iufluraced by those under whose care and 
into whose custody he came; that during all 
such time appellant acted as guardian and 
custodian of his person and property, was 
almost constantly with him, and be was en- 
tirely dependent on her for the care and at- 
tention of which he stood in need; that as 
a patient he was constantly in charge of 
physicians and nurses selected and employed 
by her; that by reason of all these things 
she acquired and had, at the time the will 
was made, a great and controlling influence 
over his mind and will, and was able to and 
did direct and dictate to him what he should 
do in matters pertaining to his property; 
that, "taking a grossly oppressive and un- 
fair advantage of his necessities and distress 
of mind and body," she did, many times be- 
fore the will was made, "demand and Im- 
portune of him that he leave all his prop- 
erty by will to her, to the exclusion of all 
his other relatives, and particularly to the 
exclusion of his mother, the contestant here- 
in"; that by reason of such demands and 
imiiortunitles she did so prevail upon and 
influence him In his then weakened condition 
of mind and body at the time the will was 
made that he did, against his will and wish, 
"in form execute the said purported, will," 
but said will was not his free or voluntary 
act, and, had he. been free from the said un- 
due influence of appellant, he would not have 
made the will In question. 

[»] "Demands and imiiortnnities," it Is 
said, are all that is here alleged, and as de- 
mauds and importunities may be entirely 
proper, they cannot alone support the charge 
of undue infiuence. We think that counsel 
unduly restrict the effect of respondent's al- 
legations by ignoring the circumstances. In 
a case involving undue influence the question 
is not what effect the supposed influence 
would have had upon an ordinarily strong 
and Intelligent person, but Its effect upon 
the person on whom It was exerted, taking 
into consideration the time, the [dace, and 
all the surrounding circumstances. Page on 
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Wills, f 126, p. 146; Mooney ▼. Olsen, 22 
Kan. 69; Guriey v. Park, 135 Ind. 440, 35 
N. Bl 279; Griffith v. DiffenderSfer, 60 Md. 
480; Shailer v. Bumstead, 99 Mass. 121; 
Eollwagen t. RoUwHgen, 63 N. Y. 519. To 
say that demands and Importunities can In 
no case amount to undue influence, unless 
coupled with fraud, threats, or misrepresen- 
tation, is to misapprehend the purport of 
our statute and to beg the question. Wheth- 
er they do or do not depends upon what they 
are, how persistently and under what cir- 
cumstances they are employed, And whether 
the mind of the testator is so Infirm as to be 
overiwwered by tbem. It Is here charged 
that the demands and Importunities in ques- 
tion were of a certain peculiar character 
were plied by a person standing in a certain 
special and controlling relation to the testa- 
tor, at a certain period of time when, by rea- 
son of mental weakness, he was unable to 
resist, and that they caused him to do what 
he did not want to do, and would not have 
done If left alone. While we do not acclaim 
the pleading before us as a model, we think 
that, under such circumstances as are de* 
tailed, it is quite possible for demands and 
Importunities to amount to undue Influence, 
without actual fraud, menace, or misrepre- 
sentation (Hacken v. Newborn, style 427; 
Hall V. Hall, li. R. 1 Prob. Div. 481; Win- 
grove V. Wlngrove, L. R. 11 Prob. Div. 81 ; 
Roman Catholic Episcopal Corjjoratlon v. 
O'Connor, 14 Ontario I* R. 666; Hlggln- 
botham v. Higglnbotham, 106 Ala. 314, 17 
South. 516 ; Barlow v. Waters [Ky.] 28 S. W. 
785 ; Gordon v. Burris, 141 Mo. 602, 43 S. W. 
642 ; Chappell v. Trent, 90 Va. 849, 19 S. B. 
314; Lehman ▼. Llndenmeyer, 48 Colo. 312, 
109 Pae. 956) ; and therefore the pleading 
was sufficient as a basis for the introduction 
of evidence upon this subject 

H-11] 3. Complaint is made of the denial 
of appellant's motion to strike paragraphs 6 
and 7 from the amended statement, and of 
the admission in evidence of the facts that In 
1901 respondent made a will leaving all of 
her property to the decedent and that In 
1906 she made a transfer by deed and bills of 
sale of all her real and personal property 
to him. If these facts were admissible in 
evidence on any theory, then we need not In- 
quire whether error occurred In the refusal 
to strike the allegation of them from the 
pleading, because it could have had no prej- 
udicial effect As to the facts themselves, 
while they may appear remote and the de- 
duction from them far-fetched, it cannot be 
said, as a matter of law, that they were not 
admissible on any theory. Indeed, appel- 
lant's counsel, on page 79 of their brief, seem 
to concede that such evidence might be com- 
petent if it were made to appear that In 
pursuance of n purpose to secure all this 
property through \mdue influence upon the 
decedent, she had induced the respondent to 
make the will and transfer; and this is pre- 



cisely what the pleading attanpts to say. 
But independently of that the evidence was 
admissible. While the Injustice or unreason- 
ableness of a will is never alone sufficient 
to cause its rejection, It Is always a circum- 
stance bearing ujion testamentary capacity 
and upon undue Influence. In re Wilson's 
Estate, 117 Cal. 262, 49 Pac. 172, 711; Sim 
v. Russell, 90 Iowa, 656, 57 N. W. 601. That 
his mother had willed and later had trans- 
ferred to the decedent all her property, and 
that he knew these things befk)re bis ?vlll 
was made, were facts Illustrating the reason- 
ableness of his will, his realization of the 
extent and character of his property, and his 
ability to appreciate the special claims she 
had thereby created upon him. Pergason ▼. 
Etcherson, 91 Ga. 785, 18 S. B. 29; Taylor v. 
McCllntock, 87 Ark. 243, 112 S. W. 405; 
Floore V. Green (Ky.) 83 S. W. 133 ; Lehman 
V. Llndenmeyer, supra ; RuflBno's Estate, 116 
C^l. 304, 48 Pac. 127; Gunn's Appeal, 63 
Conn. 264, 27 AU. 1118; Glover r. Hayden, 4 
Cush. (Mass.) 680. 

[12, 13] 4. Upon the trial a motion by ap- 
pellant to strike certain testimony given by 
Mrs. Murphy touching her manner of living 
was denied. The court could very well have 
stricken this testimony, for It was manifest- 
ly improper and could serve no legal purpose. 
But error cannot be claimed because the evi- 
dence was evoked in response to five separ- 
ate Interrogatories, none of which were ob- 
jected to. This court has repeatedly helB 
that a party may not sit by in silence while 
objectionable questions are being asked and 
answered, and then complain because the rec- 
ord Is not cleared on his motion to strike. 
Cohen v. Clark, 44 Mont 151, 119 Paa 775. 

[14] 5. Over the objection of appellant 
"that one legatee or beneficiary of the will la 
not competent to make admissions affecting 
the validity of the will, so far as the sanity 
or Insanity of the testator is concerned," cer- 
tain statements, claimed to have been made 
by her, were admitted as declarations against 
interest It is not necessary to state them 
in detail, because we think they were all ad- 
missible as against the objection made. It 
is elementary that upon a trial evidence may 
be given of the act declaration, or admission 
of a party as evidence against such party. 
Rev. Codes, f 7887. Doubtless, In wUl con- 
tests this rule Is to be considered as modified 
by another: That where there are two or 
more legatees or beneflciaries under the will 
having a common or several, but not Joint, 
interest in its provisions, the declarations of 
one of them as to testamentary capacity or 
undue influence are inadmissible to affect Its 
validity, because the will cannot be defeated 
as to such legatee without being defeated as 
to all. Wood V. Carpenter, 166 Mo. 465, 66 S. 
W. 172 ; MeConneU v. Wildes, 153 Mass. 487, 
26 N. E. 1115 ; Sballer v. Bumstead, supra ; 
FotherglU v. Fotherglll, 129 Iowa, 93, 105 
N. W. 379; CampbeU y. Campbell, 138 111. 
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612, 28 N. XL 1061; In re Bnovfeall'B Bstate^ 
167 Cal. 301, 107 Pac. 603; In re Hyer's 
WIU, 184 N. T. 54, 76 N. a 920. 6 Ann. Cas. 
26; In re Dolbeer'g Estate, 153 Cal. 652, 00 
Pac. 266, 15 Ann. Cas. 207. But this case 
affords no occasion to apply tbe modification, 
because tbere is no one to be adversely af- 
fected by ayoldlng tbe will, sare appellant 
herseU. 

[1 1, II] As to tbe brothers and sisters who 
u« mere nominal legatees, recipients of a 
sam established by custom as a polite mode 
of disinheritance, It is a case where the law 
does not care for trifles. Tbe real parties 
In interest are two, the appellant and the re- 
spondent; one, tbe sole substantial devisee 
under tbe will, oflerintr It for probate; the 
otber, sole beir at law, resisting probate. 
Under sncb drcumstancee tbe declarations 
or admissions of the devisee, if otherwise 
competent, ought to be, and are, admissible. 
Egbers v. Egbers, 177 111. 82, 52 N. B. 285; 
Teckenbrock v. McLaughlin, 209 Mo. 633, 108 
8. W. 48; In re Myer's WUl, supra; Stall t. 
StoU, 1 Neb. (Unof.) 380, 96 N. W. 201 ; Bey- 
tx r. Scblenker, 160 Mo. App. 671, 131 S. W. 
470; WaUis ▼. Lohring, 134 Ind. 447, 84 N. 
BL 231; Ferret v. Ferret, 184 Pa. 131, 89 
At! S3. By instraction 21 tbe conrt sought 
to limit the Jury, in tbeir consideration of 
tbese declarations, to the question of undue 
Influence; If there was any error In this, 
appellant cannot complaliv as It was to her 
advantage. 

[11] 6l Two pbysldans, called In tebnttal 
ss insanity experts, were permitted to testify 
that, in ttaelr opinion, the testator could not 
bave had a lucid interval when tbe will was 
made Counsel for appellant say that this 
was tbe same as permitting the doctors to 
decide tbe very question before the Jury, 
whether tbe testator was capable of malting 
a will, and approved authority Is cited to 
show that tbe province of the Jury may not 
be thus invaded. We assent to tbe rule in- 
voked, bnt not to its application. Tbe de- 
cedent was shown to have been insane before 
December 1, 190S, and after Gbristmas «f 
that year. He died the following year of 
dementia, which is the termilnal stage of in- 
sanity in many of its forms, and a contro- 
versy bad developed as to the nature of this 
insanity. It was tbe contention of the ap-. 
pellant that on December 12. 1908, tbe de- 
cedent was sane, was enjoying a lucid inter- 
val, and this, supported by formidable evi- 
dence, was consistent with tbe nature of bis 
disease as asserted by her medical witnesses. 
For tbe opposition it was sturdily maintain- 
ed that the disease was paresis, a general, 
progressive^ permanent, incurable condition 
admitting no such thing as a. lucid interval; 
if this were true, then the questions asked 
were but another way of emphasising the re- 
spondent's contention as to the nature of the 
disease, and of inquiring wbetber the testator 
was of sound mind when the will was made. 



So considered,' tbe qaestloa wtm wttiiln tb* 
BQ^pe of expert testimony. 

[11] 7. Error is assigned upon tbe refusal 
of certain Instructions and the giving of cer- 
tain others. Appellant's offered instruction 
No. 6 was properly refused. It charged tbe 
rule to be. that a less degree of mind Is ror 
quired to execute a will than a contract^ 
etc., and many decisions are ched to show 
that this Is good law, and should have been 
given to the Jury. Respondent's couns^ on 
tb* other band, present authorities which 
hold that the capacity to make a valid will 
or to make a contract is precisely the same, 
and that was the. ground of their objection 
to the Instruction. With all due respect to 
tbese learned decisions, we think that In 
such matters comparisons are odious, and« 
for purposes of Instructing tbe Jury, wholly 
unnecessary. To make a will or contract 
implies more than merely signing it, and it 
contravenes human experience to say that 
tbe conception, ordering, and comprehension 
of a win dispensing, with care and precision, 
extensive property, Involving, It may be, char- 
ities and trusts of various kinds, requires 
less capacity than tbe purchase of a Jitar of 
soap ; or that tbe same intellectual capacity 
is required for the simple holograph, "I 
leave ail my property to my wife," and for 
tbe elaboration of a complex trade agree- 
ment designed to accomplish far-reaching re- 
sults. The conclusion of common sense Is 
,tbat It takes more mind to make some wills 
than to make some contracts, and vice versa; 
and there is excellent authority for the rule 
that, while contractual capacity implies prima 
facie tbe capacity to make a will, yet nei- 
ther is a, test for tbe other, and the presence 
or absence of one does not conclusively es- 
tablish the presence or absence of tbe otber. 
Page on Wills, | 96; Turner's Appeal, 72 
Conn. 805, 44 AQ. 310; Brown v. Mitchell, 
88 Tex. 350, 31 S. W. 621, 36 Ii. R. A. 64; 
Segur's WUl, 71 Vt 224, 44 Atl. 842; Ameri- 
can Bible Society v. Price, 115 111. 623, 5 N. 
E. 126; Qreene v. Greene, 145 lU. 264, 83, If. 
E. 941. 

Appellant's offered instruction No. T was 
substantially covered by the given Instruc- 
tions Nos. 6 and 8. Tbe court's instruction 
No. 7 Is attacked as assuming tbe testator's 
Insanity, and as Imposing upon the appellant 
a greater burden than properly belonged to 
her. Dpon first reading this seems to be tbe 
case; but carefully read, and taken In con- 
nection with the otber Instructions, we do 
not think that No. 7 could have been so 
misleading or fruitful of prejudice to the 
appellant as to require a reversal of this ea8& 

8. An exception appears to the ruling ad- 
mitting certain testimony of the witness Tay- 
lor. This testimony was given on redirect 
examination, and he was entitled, after the 
plight In which tbe cross-examination- had 
put him, to explain himself as best be could. 

[!•] 9. Upon the former appeal tbis court 
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entered Into a somewhat extended alscasalon 
of tbe evldenoe presented to show testamen- 
tary Incapacity, with the result that, while 
it was diaracterized as "not as satisfactory 
as it might be," it was still held sufficient 
There Is nothing In the present record to 
require a change in either the characteriza- 
tion or the conclusion. There was ample evi- 
dence to sustain the will, and there was 
substantial evidence against it Under such 
circumstances we may not substitute our 
Judgment for that of the Judge and Jury who 
tried the issne and had the advantage of 
personal observation of the witnesses. In re 
Noyes' Estate^ 40 Mont 178, 105 Pac. 1013; 
In re Murphy's Estate, supra; In re Wilson's 
Estate, supra. So, also, as regards the sub- 
mission to the Jury of tbe issue of undue 
Influence. Taken at its utmost inferential 
value, tbe evidence on this subject was sufiS- 
dent to warrant tbe action of the court 

There is no reversible error in the record, 
and the order appealed from ia affirmed. 

Affirmed. 

BRANTLT, a J., and HOLLOWAT, J., 

concur. 
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McMAHON V. COOPER. 
(Supreme Court of Idaho. Feb. 18, 1913.) 

1. Execution ($ 161»)— Tkmporaet Injubo- 
TioN— Sufficiency of Complaint. 

Where tbe complaint alleges, in an action 
to recover personal property, that tbe plain- 
tiff is the owner and entitled to the possession 
of the property, and the defendant denies tbe 
allegations of the complaint, and the defendant 
claims the right to possession under a levy of 
execution, in an action against a stranger to 
the present action, the complaint states a cause 
of action; and, upon such complaint, tbe plain- 
tiff is entitled to a temporary injunction re- 
straining the sale pending tbe trial of the case 
npon tbe merits. 

[Ed. Note.— For other cases, see Ezecntion, 
Cent Dig. {{ 467-471; Dec Dig. ^ 161. »] 

2, Pbopbbtt (I 9*)— OwNKBSHip— Evidence. 

Where the right of ownership and the pos- 
session of personal property is in issue, it ia 
proper to aidmit evidence tending to show that 
the plaintiff purchased the property in dispute, 
and the location of tlie property, and the pos- 
session of such property, and the continued pos- 
session, and tbe right to the possession of the 
same. 

[Ed. Note.— For other cases, see Property, 
Dec. Die. i 9.*] 
8. Appkal and Erbob ({ 1040*)— Habiclxss 

Ebrob— Deuubber— Time fob Ruling. 
The action of tbe trial court in refusing 
to pass npon tbe demurrer, before the time 
the injunction was issued, became immaterial 
for the reason that the injunction was there- 
after dissolved, and no appeal was taken from 
tbe action of the trial court in dissolving said 
injunction, and the complaint was sufficient to 
entitle the plaintiff to maintain tbe cause of 
acion alleged in the complaint 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 4089-4106; Dec. Dig. { 
1040.^] 



4. Appeax Aim ESBOB (I lOOB*)— BxTiBW— 

Questions or Fact. 

Where there ia snbstantial evidence sap- 
porting the verdict and judgment rendered 
thereon, the verdict and Jndgment wiH be af- 
firmed. 

[EM. Note. — For other cases, see Appeal and 
Error. Cent Dig. {§ 3800-3876, 8»48-3954; 
Dec Dig. { 1005.*] 

Appeal from District Court, Bannock Coon- 
ty; Alfred Budge, Judge. 

Action by James B. McMabon against W. 
W. Cooper. From a Judgment for plaintiff, 
defendant appeals. Affirmed. 

J. Ed. Smith, of Idaho Falls, for appellant 
Clark & Budge, of Pocatello. for respondent: 

STEWART, J. This action was instituted 
in the district court by plaintiff against tha 
defendant to enjoin the sale of certain per- 
sonal property. The complaint alleges own- 
ership and the right to possession of the 
property, and that the defendant by virtue 
of an execution issued out of the probate 
court of Bingham county, wherein Claude 
Ferguson was plaintiff and one W. H. Mul- 
ligan defendant, levied npon said persona* 
property to satisfy said execntlon, and threat- 
ens to sell said personal property, and »iil 
sell It, unless restrained. The defendant in 
bis answer denies the ownership of plain- 
tiff, and denies that defendant levied upon 
said property without right or without da* 
and lawful authority. 

Upon the issues thus presented by the 
pleadings, tbe cause was tried and submitted 
to a Jury; and under tbe instructions the 
sole question was submitted to the Jury, Was 
the plaintiff the owner and entitled to the 
possession of the property at the time the 
defendant levied the execution and took pos- 
session of said property? The Jury found 
for the plaintiff, and Judgment was rendered 
accordingly. A motion for a new trial was 
made in said cause and overruled, and thla 
appeal Is from the order overruling the mo- 
tion for a new trlaL 

The record in this case shows that the mo- 
tion for a new trial was upon all the stat- 
utory grounds, and was based upon affidavits, 
tbe statement of the case, and the records 
and files in the action. In the notice of mo- 
tion, specifications of errors In law and evi- 
dence are set forth. There are 14 specific er- 
rors of law assigned: "(1) The court erred 
In granting and issuing tbe iBjunctlon upoa 
the plaintilTB complaint, without notice to 
the defendant (2) The court erred in refns- 
ing to hear and determine defendanfa de- 
murrer to the complaint of plaintiff at tha 
time the Injunction was dissolved, as request- 
ed to do by the defendant's attorney. ^) In 
making the order shortening the statutory 
time for defendant to appear and show causa 
why the so-called restraining order shonid 
not be mada (4) In making the so-called 
restraining order. (5) In setting the caoa* 
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for trial before the defendant's demurrer 
was disposed of. (6) In overruling the de- 
fendant's demurrer after the jury was called 
to try the case. (7) In overruling the de- 
murrer of the defendant to plaintiff's com- 
plaint (8) In permitting any evidence of 
the plaintiff's purchase, possession, or con- 
tinued possession of the attached property 
sued for herein. (9) In permitting any evi- 
dence of such possession after the 17th day 
of February, 1911. (10) In proceeding to 
trial of the cause by a jury, without first 
disposing of the injunction, or so-called re- 
straining order. (11) In denying the defend- 
ant's motion for a nonsuit at the close of 
plaintiff's evidence. (12) In failing to read 
the two forms of verdict, on delivering them 
to the Jury. (13) In permitting the Jury to 
determine mixed questions of law and feict 
(14) In rendering and entering Judgment up- 
on a complaint which failed to state a cause 
of action for an Injunction." Then follow 
the specifications of error in wlJich It li 
claimed the evidence is insuQicient to Justify 
the verdict and the Judgment of the court. 
We will first consider the specifications of 
error of law occurring during the trial. 
Many of them are iu the miiiu technical, and 
in no way affect the right of either party, 
and have no bearing upon the real issue pre- 
sented iu the pleadings. 

[1] The action was brought for the purpose 
of securing an Injunction restraining the 
sheriff from selling property belonging to 
the plaintiff and levied upon by the sheriff 
under an execution issued In a cause wbere- 
In a Judgment had been rendered against one 
W. H. Mulligan; and, under that execution, 
the sheriff was threatening to sell the prop- 
erty claimed In this action to l>eIoug to this 
plaintiff. The complaint alleged that the 
plaintiff was the owner and entitled to the 
possession of the property In controversy. 
The defendant, the sheriff, denied the plain- 
tiff's ownership, and alleged the right to pos- 
session under the levy of execution. The 
right of possession was the Issue made by 
the pleadings; and it was the only question 
submitted to the Jury, and the only question 
determined by them. The complaint stated 
a cause of action. 

From the showing made in this case, the 
plaintiff was entitled to a temporary injunc- 
tion restraining the sheriff from selling the 
property pending the trial of the case upon 
tile merits. The property was seized as the 
property of another; and the plaintiff cer- 
tainly had a right to ask for a restraining 
order to prevent the sale of his property 
upon an execution against another party. 
Kindall v. Lincoln Hardware & Implement 
Co.. 8 Idaho, 664, 70 Pac. 1050; Kester v. 
Sctanldt, 11 Idaho, 663, 85 Pac. 974. 



[t] The trial court did not err In admit- 
ting evidence showing the plaintiff's purchase 
of said property, and the location of the 
property, and the taking possession of such 
property, and the continued possession of the 
same, and bis right to the possession, as al- 
leged in the complaint It is assigned as er- 
ror that the trial court erred in granting a 
temporary injunction In said cause upon the 
complaint This error is immaterial, for the 
court dissolved said injunction within a few 
days after it was granted, and no injury re- 
sulted, so far as the record is concerned, to 
the defendant 

[3] The trial court did not commit such an 
error as would justify this court in revers- 
ing this case, in his action in refusing to 
pass upon the demurrer before the time the 
injunction was Issued, for the reason that 
the injunction was thereafter dissolved, and 
no api>eal was taken from the action of the 
trial court in dissolving said injunction, and 
the complaint was sufficient to entitle the 
plaintiff to maintain the cause of action al- 
leged in the complaint Neither did the court 
err In denying the motion for a nonsuit at 
the close of the plalntlfTs case. The evi- 
dence, upon the close of the plaintiff's case, 
made a prima fade case, and a motion for a 
nonsuit should have been denied. The othe* 
assignments of error occurring at the trial 
we do not deem of such a character as to 
require any discussion. 

[4] The next error presented upon this ap- 
peal is that the evidence is Insufficient to 
justify the verdict and the Judgment of the 
trial court. The argument is that the evi- 
dence In this case does not show a sale made 
by Mulligan to the plaintiff, or that there 
■was an immediate delivery of the property 
alleged to be sold, and the continuous posses- 
sion of said property thereafter. TTpon this 
question, after a careful examination of the 
evidence, it Is apparent that the evidence is 
somewhat conflicting as to the sale, and 
also as to the immediate delivery and the 
continued possession of the property there- 
after under the bill of sale dated February 
2, 1911, given by W. H. Mulligan, from whom 
the plaintiff purchased said property; but 
the jury has found upon this question, and 
there is substantial evidence supporting the 
verdict and the Judgment rendered thereon. 
Simons V. Daly, 9 Idaho, 87, 72 Pac. 507; 
Rapple V. Hughes, 10 Idaho, 3.38, 77 Pac. 722. 

In .such a case, this court will not disturb 
the Judgment The verdict is supported by 
the evidence, and the verdict supports the 
Judgment. 

The Judffment is affirmed. Costs awarded 
to respondent. 

AILSHIE, C. J., and SULLIVAN, J., con- 
cur. 
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STATE V. SATER. 
(Supreme Court of Idaho. March 11, 1913.) 



Cbiiunai. Law (f 1159*)— Appeai/— Revicw 

OF Evide:«ce. 

Transcript of the evidence examined in 
this case, and held that there is no evidence 
npon which to rest a verdict and judgment of 
convictioa. 

[Ed. Note. — For other cases, see Criminal 
Law. Cent Dig. f{ 3074-3083; Dec. Dig. { 

Appeal from District Court, Blugham Oonn- 
ty; X M. Stevens, Judge. 

John Sayer was convicted of crime, and 
appeals. Judgment reversed, and defendant 
discharged. 

Claude W. Gibson, of Boise, for appellant 
J. H. Peterson, Atty. Gen., J. J. Guheen and 
T. G. Coffin, Asst Attys. Gen., and J. E. 
Good, Co. Atty., of Blackfoot, for the State. 

AILSHIE, C. J. In this case it is Insisted 
by counsel for the appellant that there is ab- 
solutely no evidence whatever establishing 
the guilt of the appellant, and that the jury 
had before them no evidence upon which to 
rest a verdict At the oral argument, the 
Assistant Attorney General stated that he 
had been unable to find any evidence In the 
record which justified a verdict and Judg- 
ment of conviction. The Attorney General's 
office has furnished us with a digest of all 
the evidence in the case, and cited us to 
everything that could be considered as a 
drcumstauce or suspicion against the de- 
fendant. After examining this, as well as 
the transcript of the evidence, we are still 
left to wonder upon what grounds the jury 
returned a verdict of guilty. There is cer- 
tainly no evidence justifying It In this record. 
In the meanwhile, it appears tliat defend- 
ant has served well-nigh a year In the peni- 
tentiary. 

The judgment is reversed, and the defend- 
ant will be discharged. 

SULLIVAN and STEWART, JX, concur. 



GUNN T. PERSEVERANCE MIN. & MILL. 

CO. 
(Supreme Court of Idaho. Feb. 19, 1913.) 



1. Work and Labor (§ 28*)— Evidence. 

Evidence held sufficient to sustain the ver- 
dict. 

[Ed. Note.— For other oflsos, see Work nnd 
Ijibor, Cent Dig. S§ 17, 55; Dec. Dig. $ 28.»J 

2. Account Statkd (§ 19*)— Evidence. 

i/p/d, that the evidence does not show an 
account stated. 

[I'M. Note. — For otliT eases, see Account Stat- 
ed, Cent Dig. U 91-03 ; Dec. Dig. § 19.*] 

3. Instructions. 

Hfltl. that the court did not err in giving 
instriictions. 



Appeal from District Court, Lincoln Coun- 
ty; BMward A. Walters, Judge. 

Action by James Gunn against the Per- 
severance Mining & Milling Company. Jadg- 
ment for plaintiff, and defoidant appeals. 
Affirmed. 

Wyman & Wyman, of Boise, for appel- 
lant A. L. Fletcher, of Richfield, and John- 
son it Haddocic, of Shoshone, for respond- 
ent 

SULLIVAN, X This action was brought 
to recover from the defendant, the Perse- 
verance Mining ft Milling Company, the sum 
of $1,770, with interest thereon and an attor- 
ney's fee of $200, for services alleged to have 
been rendered by the plaintiff for the de- 
fendant corporation. The appellant corpora- 
tion answered, denying many of the allega- 
tions of the complaint, and averred as a 
further defense that there was an account- 
ing between the plaintiff and defendant, 
and there was found to tie due to the de- 
fendant a balance of $500, and that said 
settlement was evidenced by the following 
writing: "Flint, Idaho, March 11, 1911. On 
final settlement of all accounts to date be- 
tween James Gunn and the Perseverance 
Mining & Milling Co. It Is hereto under- 
stood and agreed that the full amount due 
James Gunn from the Perseverance Mining & 
Milling Company Is five hundred dollars 
($500.00). James Gunn. Witness: H. H. 
Bonnell." The appellant tendered on the 
trial said sum of $500. The cause was tried 
by the court with a jury, and the Jury ren- 
dered a verdict of $1,125. with Interest there- 
on, in favor of the plaintiff, and Judgment 
was entered on said verdict The appeal is 
from the judgment. 

The appellant assigns several errors, which 
are to the effect that the court erred in en- 
tering judgment ; that the verdict Is against 
law; that the Jury disregarded certain In- 
structions given by the court; that the court 
erred in giving certain instructions; that the 
evidence shows that there was an account 
stated; that the amount due plaintiff from 
the defendant was the sum of $900, and no 
more. 

The alleged settlement represented by said 
writing above qtioted was the principal de- 
fense made by the appellant. The appel- 
lant sought to show that at the termination 
of the employment of plaintiff, Bonnell, the 
president and general manager of the appel- 
lant company, had an accounting and went 
over the Items of debits and credits, and as- 
certained a balance and agreed upon the 
specific sum of $500 due the plaintiff, and 
that such settlement was conclusive. The 
respondent's theory was and is that there 
was at no time any accounting nor any con- 
sideration or settlement of mutual accounts, 
tliat no balance was ascertained or agreed 
iiI)on, and that the instrument relied ui)on 
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was simply an offef on tbe part of the phdn- 
ttff to accept 1600 In setUement of a claim 
which the Jury found was |1,125, and that 
sach offer to accept lees than the amount 
due was without consideration, and the 
sam^ never having been paid or accepted, 
was not binding upon the plaintiff. Bonnell 
testified that when the settlement was made, 
and said writing signed, they did not go Into 
any detail, "sort of Jumped at It — Slumped It 
off." The evidence clearly shows that tbey 
did not figure over any accounts at all whm 
said alleged settlement was made, but that 
respondent was disgusted, and agreed to 
whatever Bonnell suggested. There was a 
sharp conflict in the evidence on practically 
every proposition involved — tn the employ- 
ment, the performance of services, the value 
thereof, the alleged settlement — and In all 
of those controverted questions the Jury 
found In favor of the plaintiff. In said writ- 
ing there Is no promise on the part of the 
appellant to pay the $500 mentioned therein. 

[1 , J] On a review of all of the evidence, 
we are satisfied there Is substantial evidence 
to support the verdict of the Jury. It Is clear 
from all of the evidence that there was no 
account stated between the parties. The in- 
structions sufficiently cover the case. 

We find no reversible error In the record. 
The Judgment is therefore afflrmed4 Costs 
awarded in favor of respondent 

AILSHIB, C. J., and STRWAIIT, J., con- 
cur. 



BENGOECHBA v. ETiMORB COtJNTT. 
(Supreme Court of Idaho. Feb. 15, 1913.) 



1. Taxation (J 635*) — Refdndino Pat- 
MKNT— Statutory Pkovisions. 

Under the provisions of section 1791, Rev. 
Codes, county commissioners have tlie power to 
refund to a taxpayer any money to which he 
may be entitled by reason of taxes having been 
paid twice on the same property, or on account 
of double assessments or erroneous assessment 
through clerical errors, or where, In the judg- 
ment of the cominissioners, the assessment up- 
on lie property "was so grossly overestimated 
that the same was a mistake." 

[Ed. Note. — For other cases, see Taxation, 
Cent Dig. it 991-905, 1012, 1015; Dec. Dig. § 
535.*] 

2. Taxation (§ 535*)— Refunding Payment 
— Statutory Provisions. 

The clause, "so grossly overestimated that 
the same was a mistake," contained in section 
1791, Rev. Codes, does not have reference to an 
assessment made in good faith, with full knowl- 
edge on the part of the assessor of the extent 
description, sitnation, and probable or general- 
ly estimated value of the property, and where 
the assessment was made in the regular way in 
due course of official duty. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. {{ 991-995, 1012, 1015; Dec. Dig. 
I536.*l 



3. Taxation (| '685*)— Rbfuhdinq Patubnt-' 
^Statdtobt Provisiomb. 

The clause, "so grossly overestimated that 
the same was a mistake," contained in section 
1791, Rev. Codes, with reference to the refund- 
ing of tax money, was intended to authorize 
granting relief, where the valuation has been 
placed upon property, as the same appears up- 
on the assessment roll, so excessive and dispro- 
portionate to the generally estimated value of 
the properly as to suggest in itself that some 
error mt mistake has been made in the assess- 
ment, and may cover a case where tbe assessor 
was mistaken as to the location or distribution 
of the property. Its extent, or bounds, or was 
misinformed as to the value of that or similar 
property, or had no knowledjre whatever as to 
the probable value of the property. 

[Ed. Note.— For other eases, see Taxation, 
Cent. Dig. fi 991-995, 1012, 1016; Dec. Dig. 
i 535.«] 

Appeal from District Court Elmore Coun- 
ty; Edward A. Walters, Judge. 

Application by Joe Bengoechea to the 
Board of Commissioners of Elmore County 
to have certain tax money refunded. Appli- 
cation granted, and the county appeals to the 
District Court From a judgment for the 
claimant, the county appeals. Reversed and 
remanded, with directions. 

W. li. Harvey, Pros. Atty., of Mountain 
Home, for appellant Daniel McLaoghlia, of 
Mountain Home, for respondent 



AILSHIE, C. J. On the 9th of January, 
1912, the respondent herein presented a peti- 
tion and claim to tbe board of county com- 
missioners of Elmore county, setting forth 
that the Bengoechea Hotel at Mountain 
Home had been grossly overvalued, and asked 
for a refund of $400 of taxes which he had 
paid under protest Tbe same day the board 
of commissioners examined the matter and 
made an order directing that respondent be- 
refunded tbe sum of $156 on account of this 
claim. Tbe county, acting through tbe coun- 
ty attorney, thereafter prosecuted an appeal 
to the district court The case was tried 
in the district court and the order of tbe 
board of commissioners was modified and 
afllrmed. The county thereupon appealed to 
this court. 

[1] Respondent filed his claim with the 
board of commissioners, and the board as- 
sumed to act thereon unuer tbe authority of 
section 1791 of the Rev. Codes. The portion 
of the section particularly applicable to this 
case reads as follows: "The county com- 
missioners of the various counties in tbe 
state of Idaho, shall have iMwer to refund 
to the taxpayer any money to which he may 
be entitled by reason of the taxes upon 
property having been paid twice for the 
same year, or any moneys to which any tax- 
payer may be entitled by reason of the dou- 
ble assessment or erroneous assessmoit of 
property through clerical or other errors, or 
where, in the Judgment of the county com- 
missioners, the assessment upon propert^r 
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was BO grossly overestimated that tbe same 
was a mistake. The said money shall be 
refunded by warrants drawn on the current 
expense fund of the county." 

[2] This claim was based particularly on 
that clause of the foregoing section which 
provides that the board may refund taxes 
when, in their Judgment, the "assessment 
upon property was so grossly overestimated 
that the same amounts to a mistake." The 
statute Is quite clear as to the refunding of 
taxes paid under certain conditions: First, 
where the taxes have been paid twice in the 
same year; second, where a double assess- 
ment has been made ; third, where an as.sess- 
ment has been made erroneously through 
clerical or other errors. It Is not a dlfllcult 
matter to ascertain when a case comes with- 
in one of the foregoing provisions of the 
statute ; but it becomes a more dlfiicult prob- 
lem to determine just what the lawmakers 
intended when writing the provision author- 
izing a refund, "when the property has been 
so grossly overestimated that the same 
amounts to a mistake." In fact, it is a dif- 
ficult problem to determine just when an 
overestimate of property, however gross the 
overestimate may be, will "amount to a 
mistake." The clause, "so grossly overesti- 
mated' that the same was a mistake," cer- 
tainly cannot have reference to an assess- 
ment made in good faith, with full knowl- 
edge on the part of the assessor of the ex- 
tent, location, situation, and probable value 
of the property, and where the assessment 
was made in the regular way and In due 
course of official duty. 

[3] We are rather inclined to believe that 
the Legislature meant by this statute to 
provide for granting relief in a case wher« 
a valuation has been placed on the property, 
as the same appears from the assessment 
roll, so excessive and disproportionate to 
the actual or generally estimated value of 
the property as to suggest in itself error 
and mistake as to the description or extent 
ot the property or Its true situation or loca- 
tion. If, for example, a piece of property 
worth but $1,000 were assessed at |10,000, 
the presumption might be raised thereby that 
the assessor was mistaken as to the location, 
description, extent, or bounds of the proper- 
ty, or was misinformed as to the value of 
that or similar property, or else that he had 
acted fraudulently and that the property 
owner had no notice of the valuation placed 
on such property, otherwise he would have 
applied to the board of equalization for re- 
lief. 

Taking the case at bar, the property was 
assessed as follows: Lot, ?180, Improvements, 
Which consisted of a hotel, at $23,400, and 
furniture contained in the hotel at $6,000, 
making a total of $29,680. When the case 
finally reached the district court on appeal 
from the board of commissioners, the court 
foimd that the true and correct value of the 



property and the amount at wUch It should 
have been assessed was $17,000, and that the 
property had been overestimated in the sum 
of $12,680, and accordingly ordered that the 
commissioners draw a warrant on the car- 
rent expense fund of the county for the sum 
of $339.66 to reimburse the property owner 
for excess of taxes for the year. When the 
case was tried in court, a number of wit- 
nesses were called, and they variously es- 
timated the value of this property at all the 
way from a nominal sum to about $31,000. 
One of the contractors who built the build- 
ing testifies that the construction of the 
building was commenced In the year 1908, 
and that the building actually cost $26,000. 
It also seems to have been generally admitted 
that the furnishings in the building cost 
$6,000. The lot on which the building stood 
was estimated at about $200. An abstractor 
and real estate man of Mountain Home, 
the town in which the buUdlng is situated, 
estimated that the building and lot was 
worth $20,000 at the time this assessment 
was made, exclusive of the furnishings in the 
building. The assessor testified that he made 
this assessment deliberately and In the same 
manner he made all other assessments; that 
he knew what he was doing, and that there 
was no mistake about the assessment; that 
he made assessments generally after discus- 
sing values with citizens and property owners 
in the community and vicinity where the prop- 
erty was located. In other words, the evi- 
dence shows an utter lack of agreement or 
unanimity as to the true value of this prop- 
erty — it is the kind and class of property 
about which men honestly disagree as to its 
value. 

Now, while it Is admitted that this is a 
high, and perhaps an over, assessment, still 
there Is no fact disclosed which would bring 
the case within the provisions of this stat- 
ute, or would raise the inference that any 
mistake had been made such as Is contem- 
plated by the statute and could be character- 
ized as a "gross overestimate." We presume 
that hundreds of cases of this character, and 
differing only in degree, might be found la 
almost every county in the state; and, if a 
taxpayer is to recover in a case like this, 
then there are hundreds, and perhaps thou- 
sands, of taxpayers in the state who would 
be entitled to recover varying amounts oa 
account of overestimates as to the value of 
their property. The statute certainly never 
meant to cover such a case. The Legisla- 
ture has provided that the taxpayer, who is 
dissatisfied with the valuation placed upon 
his property, must apply to the board of 
equalization, and that he may then and there 
have a hearing. Section 1695, Rev. Codes, 
as amended by extraordinary session of 1912 
(Laws 1912, c. 8), provides that no reductloa 
in valuation shall be made to any taxpayer, 
"unless such person or agent making appli- 
cation attends and answers all questions per- 
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tinent to the Inquiry." ThiB application 
must be made at the regular session of the 
Iward of equalization. It bas been tlie uui- 
form policy of tbe Legislature of this state 
to limit changes and alterations in assessed 
value of property to specified times and a 
special body, namely, before the board of 
equalization at its regular session held for 
that purpose. The Legislature bas declined 
to provide for any appeal to be taken from 
an order of the board of equalization In 
equalizing taxes. It is therefore clear to us 
that the Legislature, in adopting section 
1791, did not mean or intend to provide 
another method whereby the taxpayer, after 
assessments have been made and equalization 
bad and taxes have been paid, may present 
his bill to the board and collect bade a part 
of those taxes; or, if the board refuses to al- 
low any claim, he may then appeal to the 
courts and thus tie up the revenues, and. 
If he gets a judgment, embarrasses the coun- 
ty in the administration of the public affairs. 

In this case, the money had been paid 
Into the county treasury and distributed 
and disbursed to the various funds; part of 
It having been paid to school districts and 
the village or city government of Mountain 
Home. The remedy of the taxpayer was by 
application to the board of equalization. 
He had notice of the valuation placed on his 
property, and the law gave him the right to 
apply to the board for a reduction where 
both sides might have had a hearing. 

It is clear to us that the statute (section 
1791) was not intended to cover a case of this 
kind; and for that reason the Judgment 
herein must be reversed, and it is so ordered, 
and the cau.se is remanded, with direction 
to the district court to reverse the action 
of the board of commissioners In accordance 
with the views herein expressed. Costs 
awarded in favor of appellant. 

SULLIVAN and STEWART, JJ., concur. 



STATE V. DOWNING. 
(Supreme Court of Idaho. March 11. 1913.) 



1. Criminal Law (§ 44*)— jVttempts to Com- 
mit Crimb. 

Section 7i35, Rev. Codes, provides for the 
punisiiment of attempts to commit crime. 

[Ed. Note. — B'or otlier cas«s, see Criminal 
Law, Cent Dig. § 51; Dec. Dig. $ 44.*] 

2. Cbiminal Law (§ 753*)— Evidence— In- 
btbucttow to acquit. 

Under the provisions of section 7877, Rev. 
Codes, if at any time after the evidence on ei- 
tiier side is closed tiie court deems it Insuffi- 
cient to warrant a conviction, it must advise 
the jury to acquit the defendant; but the jury 
are not bound by such advice. The court is not 
required to give such advice unless it deems the 
evidence insufficient to convict 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. §i 1713, 1727-1730; Dec. Dig. 
i 753.*] 



3. Cbiminai, Law ft 534*) -— Exteajudiciajj 

CONrESSION — COSBOBOaATINQ ClBOUM- 

BTAKCE8. 

An extrajudicial confession by the accused 
is not sufficient to warrant a conviction unless 
there are some corroborating circumstances, and 
as to whether tlie corroborating circumstances 
are sufficient is a question for the jury. 

[EM. Note.— For other cases, see Criminal 
Law, Cent Dig. §§ 1202-1205, 1222-1224; Dec. 
Dig. § 534.*] 

4. Cbimikal Law (8 1159*) — Appkai — Re- 
view or Evidence. 

Where there is a substantial conflict in the 
evidence and the evidence taken as a whole is 
sufficient to sustain the verdict, the verdict will 
not be disturbed. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. {} 3074-3083; Dec. Dig. f 

6. WoBDB AND PHBASE8—"lN8TRnCT"— "Ad- 
vise." 

The generally accepted meaning of the 
word "instruct" when applied to courts, means 
a direction that is to be obeyed; while, under 
the meaning given to the word advise," it is 
optional vrith the person addressed whether he 
will act on such advice or not. 

[Ed. Note.— For other definitions, see Words 
and Phrases, vol. 1. p. 237; voL 8, p. 7568; 
voL 4, p. 3863.] 

Appeal from District Court, Washington 
County; Ed. L. Bryan, Judge. 

J. R. Downing, alias (Cyclone Burns, was 
convicted of crime, and appeals. Affirmed. 

Frank Harris and J. W. Galloway, botb of 
Weiser, for appellant J. H. JPeterson, Atty. 
C«n., and J. L. Richards, of Weiser, for the 
State. 



SULLIVAN, J. The defendant Wa6 prose- 
cuted on the Information of the prosecuting 
attorney, wherein it ia alleged "that said 
defendant on or about the 20th day of Au- 
gust, 1012, at Weiser • • ♦ then and 
there being, did willfully, unlawfully, and 
feloniously make an assault upon the person 
of oue Neva Kingsbury, a female child then 
aud there being uader the age of 18 years, to 
wit, of the age of 13 years and upwards, and 
did then and there willfully, imlawfully, and 
feloniously attempt to have sexual inter- 
course with her, the said Neva Kingsbury, 
she, the said Neva Kingsbury, not being then 
aud there the wife of him, the said defend- 
ant, and thus said defendant did become and 
now is guilty of the crime of attempt to 
commit rape as aforesaid, contrary," etc., 
and was convicted as therein charged and 
sentenced to imprisonment in the state peni- 
tentiary for not less than one year and not 
more than five years. A motion for a new 
trial was denied, and the appeal ia from the 
Judgment and order denying the new trial. 

[1] Said action was prosecuted under the 
provisions of section 7235, Rev. Codes, which 
provides for the punishment of attempts to 
commit crime. At the close of the state's 
evidence, counsel for the defendant requested 
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the court' to Instrnct the Jnry to retnrn a 
verdict of not grullty on account of the in- 
sufficiency of the evidence and the failure to 
prove the corpns delicti, which motion was 
denied by the court, and the denial of eaid 
motion is assigned as error. 

[2] It Is provided in section 7877, Eev. 
Codes, as follows: "If at any time after the 
evidence on either side is closed, the court 
deems it Insufficient to warrant a conviction, 
it must advise the Jury to acquit the defend- 
ant, but the Jury are not bound by the ad- 
vice." 

[t] In the case of State ▼. Peck, 14 Idaho, 
712, 95 Pac. 515, this court had under con- 
sideration a similar motion and there held 
that an "instruction" directing a Jury to ac- 
quit was erroneous, as the court is only au- 
thorized to "advise" the Jury to acquit; 
and it Is authorized to so advise the Jury 
only if the court deems the evidence insuffi- 
cient to warrant a conviction, under the pro- 
visions of said section. If under the provi- 
sions of that section the court advises the 
Jury to acquit, it ought also to advise them 
that they are not bound by such advice but 
may bring In a verdict of conviction regard- 
less of it The Legislature, in using the 
word "advise" in said section, evidently in- 
tended to give it a different meaning from 
that which is generally given to the word 
"instruct" The generally accepted meaning 
of the word "Instruct," when applied to 
courts, means a direction that ia to be obey- 
ed; while, under the meaning given to the 
word "advise," It is left optional with the 
I)erson advised as to whether he will act on 
snch advice or not 

It is next contended that the evidence is in- 
sufficient to prove the corpus delicti. The girl 
upon whom the attempt to commit rape was 
made did not testify on the trial, and the 
state's case rests principally on the testimony 
of Mrs. Fix and Hiss Sprinkles. The testimo- 
ny of Fix shows that she saw the defendant 
and the Kingsbury girl at the Palace Cafd In 
Weiser and at that time he spoke of the Kings- 
bury girl as his wife ; that the witness Fix and 
the girl did some shopping that afternoon, but 
parted about 3 o'clock, and about 4 o'clock 
witness returned to her room in the Yen- 
dome Hotel and found the girl's hat In her 
room; that a little after 4 o'clock the de- 
fendant came into the witness' room in bis 
stocking feet ; that he and witness had some 
conversation as to where the Klngsbnry girl 
was, and the defendant professed ignorance 
of her whereabouts; that In a few minutes 
the girl came into the room with her hair 
down and her clothes unfastened. She threw 
her arms around the witness' neck and told 
her that the defendant had endeavored to 
have sexual intercourse with her, and the 



witness Fix remarked to the defendant that 
he ought to be ashamed of tiimself, where- 
upon he turned to the girl and said, "I didn't 
hurt yon, did IT" to which the girl replied: 
"It was not your fault If you didn't; it was 
because I would not let you." There Is other 
evidence in the record showing that the de- 
fendant and other women had conversations 
in regard to the girl and in regard to the 
defendant's "developing" her. The defend- 
ant testified In bis own behalf and denied the 
conversations with the other witnesses. We 
think the evidence is sufficient to show that 
the defendant attempted to have Illicit rela- 
tions with the girl. 

[S] Counsel for appellant relied upon the 
proposition that an extrajndldal confession 
of the accused is not sufficient to warrant a 
conviction of the defendant, but that there 
must be Independent evidence to establish 
the corpus delicti of the crime. There is no 
donbt about that proposition, and it is 
stated In People v. Badgley, 16 Wend. (N. T.) 
53, that: "Full proof of the body of the 
crime, the corpns delicti, Independently of 
the confession, is not required by any of the 
cases; and In many of them slight corrobo- 
rating facts are held sufficient." The defend- 
ant was present In the room of witness Fix 
in his stocking feet when the girl came in 
there crying and charged him with the at- 
tempt, and he did not deny It, but suggested 
to her that he did not hurt her. While it Is 
true he denied this conversation, the Jury 
were the Judges of that evidence, and they 
evidently disbelieved the defendant 

[4] As to whether the corroborating circum- 
stances are sufficient, that is a question for 
the Jury. Sullivan v. State, 58 Neb. 796, 79 
N. W. 721 ; Ryan v. State, 100 Ala. 94. 14 
South. 868; 2 Wharton on Criminal Evidence 
(10th 15d.) f 634, p. 1316. Some of the cir- 
cumstances corroborating the alleged con- 
fession of the defendant in this case are his 
appearance in the room of witness Fix In his 
stocking feet, and, shortly after, the girl's 
coming in crying and In a disheveled condi- 
tion. We think the corroboration was suffi- 
cient See State v. Nesbit, 4 Idaho, 54S, 43 
Pac. 66, and State v. Silva, 21 Idaho, 247, 
120 Pac. 835, where It is held that where 
there is evidence to sustain the verdict and 
there is a snbstantial conflict In the evidence, 
the verdict will not be disturbed. The con- 
flict in the evidence in this case Is found in 
the testimony of the defendant: he denying 
the conversation with the witness Fix. 

On the whole record we think the Judg- 
ment of the trial court must be affirmed, and 
it is so ordered. 

AILSHIE, C. J., and STEWART, X, con. 
cur. 
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8TAT1I ▼. CJaaJBOV. 
(SoprcBM Court «( Idaha Kafeh 12, 1918.) 

1. CBimNAi. I^w (f 23Q*>— PSHJUnrAST Sz- 
AMiNATioN— Taking Tcbiiuont. 

By the provisions of section 7B78, ReT. 
Codes, as amended by the act of March 13^ 
1900 (Laws of 1900, p. 146). two methods are 
provided governing the taking of testimony at 
a preliminary examination: First, when the 
eridence is taken in writing, the same most be 
signed and sworn to by the witness, and the 
evidence must also be signed and certified by 
the magistrate ; second, when the evidence is 
taken by a dnly appointed stenographer in 
shorthand at the reqneat of the prosecuting at- 
torney, it must be transcribed and certified to 
aa true and correct by such stenographer. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. H 480-491; Dee. Dig. i 
236.*] 

2. GannifAi, Law <| 288*)— Pbeliminabt BSc- 

AHINATION— TaKIRO TKSTIHOnT. 

The provijuon of section 7576, Bev. Codes, 
aa amended by Laws 1909, p. 146, is mandato- 
ry in reqniring that the evidence taken at a 
preliminary examination shall be in writing 
and aubscribed by the witness, or taken by a 
stenographer appointed as provided in said sec- 
tion, and certified to by the stenographer. 

[Ed. Note.— For other cases, see Criminal 
Law. Cent Dig. {{ 48O-101: Dae. Dig. | 
236.*] 

8. CBncnrAi. Caw (| 244*)— Btidenc^ at 
PBSUmitART E^XAMltllJlTIOn— Cebtuioatk 
BT Stbnookapheb. 

Under the provisions of section 7676, Rev. 
Codes, as amended by Laws 1909, p. 146, the 
•ridence of witnesses at a preliminary exami- 
nation, if taken in writing, must b« certified by 
the magistrate, but, where such evidence is 
taken by a stenographer and transcribed and 
certified b]r such stenographer, the certificate 
of the magistrate to the testimony becomes nn- 
necessary ; the certificate of the stenographer 
takes the place of the certificate of the magis- 
trate aa to the correctness of the evidence. 

[Ed. Note.— For other cases, see Criminal 
Law^ Cent Dig. U 611-014: Dec Dif. | 

Ailabia, G. J^ dissenting in part 

Appt0i from District Court, BonneTllle 
Obnnty ; James G. Gwlnn, Jadge. 

EmU Carlson was convicted of a nuisance, 
and appeals. Affirmed. 

J. Ed. Smith, of Idaho Falls, for appel- 
lant J, H. Peterson, Atty. Gen., and T. C. 
Coffin, Aaat Att7. Gen., for the State. 

STEWART, 3. A complaint was filed 
•gainst the appellant in the probate court of 
Bonnerille connty charging him with the 
crime of maintaining a common nuisance In 
Idaho Falls, contrary to the prorisions of 
section 8 of the Search and Seizure Act as 
found In Sess. Laws of 1911, p. 30. On the 
11th day of January, 1912, a preliminary ex- 
amination was held before the probate Judge 
of said county. At the preliminary exami- 
nation a stenographer was present who was 
appointed by the board of county commis- 
sioners under the provisions of an act ap- 
proved March 13, 1909 (Laws of 1909, p. 146), 



and such steBographer tooV and transcribed 
the testimony of the witnesses in said exami- 
nation, and after transcribing the shorthand 
notes cotifled to the same as follows: "I, 
Delia Landgren, do hereby certify that I 
am the duly appointed, qualified and acting 
reporter for Bonneville county; that I re> 
ported the evidence and proceedings had at 
the hearing in the above-entitled action in 
shorUiand; that the alwve and foregoing Is 
a true and correct transcript of the evidence 
given at said hearing; and that the same 
was transcribed from the shorthand notes, 
and taken by me at said bearing. Delia HI 
Landgren." Upon the conclusion of the pre- 
liminary examination the probate Judge made 
an order as follows: "This matter coming 
on for hearing this 11th day of January, 
1912, and after listening to the evidence ad- 
duced on the part of the state and the evi- 
dence adduced on the part of defendant, and 
it appearing to me that the ofTense of main- 
taining a common nuisance in the city of 
Idaho Falls, county of Bonneville, state of 
Idaho, has been committed, and that there 
is sufficient cause to believe the within nam- 
ed Bmil Carlson guilty thereof, I order that 
hs be held to answer the same to the di»- 
trict court of the Ninth Judicial district la 
and for the county of Bonneville, state of 
Idaho, and that he be admitted to bail In 
the sum of $600, and committed to the sheriff 
of the county of Bonneville, state of IdabO) 
until be gives such bail." 

On the 26th day of January, 1912, the 
docket entry committing the defendant ta 
the district court was filed In the district 
court, together with the transcript of the 
evidence at said preliminary examination. 
Upon that day the prosecuting attorney filed 
an information in the district court charg- 
ing the defendant with maintaining a com- 
mon nuisance. On the 27th day of January, 
1912, the defendant before pleading to the 
Information filed a motion to quash the In- 
formation upon the grounds that the court 
had no Jurisdiction to try the cause, for the 
reasons that previous to the filing of the 
Information the defendant had not been com- 
mitted by any magistrate having Jurisdiction 
or authority to commit him, and that the 
commitment was procured contrary to the 
provisions of section 8, art 1, of the Consti- 
tution of Idaho, and section 7576, Rev. Codes. 
This motion was overruled, and an exception 
was taken by the defendant, and the ruling 
of the court is assigned as error. 

On the 27tb day of February, 1012, the 
defendant pleaded not guilty to the informa- 
tion. The defendant was tried before a Jury, 
and a verdict of guilty was found by the 
Jury on the 6th day of June, 1912. On the 
11th day of June, 1912, the defendant filed 
a motion in arrest of Judgment on the grounds 
that the court had no Jurisdiction to try the 
defendant, for the reason that the law had 
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not been complied "With in the arrest and pre- 
liminary examination In the probate court. 
This motion was overruled. The defendant 
excepted and the ruling of the court is as- 
signed as error. No demurrer to the infor- 
mation was at any time filed. This appeal is 
from the Judgment. 

The grounds assigned for reversal are: 
First, that the magistrate had no authority 
to commit the defendant to the custody of 
the sheriff without a written or transcribed 
deposition or depositions in existence; sec- 
ond, that his conmiitmeut was procured in 
an unlawful manner; third, that the trial 
court had no Jurisdiction to try the defend- 
ant after motion to quash was filed; fourth, 
that the motion in arrest of judgment was 
wrongfully denied and should have i)een sus- 
tained. 

[1, 2] The foregoing grounds will be con- 
sidered together, inasmuch as the contention 
rests wholly upon the question whether, up- 
on the preliminary examination, the evidence 
can be taken by a stenographer and certified 
to by such stenographer as true and correct, 
and whether such certificate Is proof of the 
correctness of said depositions, and whether 
the reading of the same to the witness and 
the signing of the same by the witness can 
be dispensed with by legislative enactment 

Section 7576, Rev. Codes, provides: "In all 
cases which must afterward be investigated 
by the grand Jury, or prosecuted by informa- 
tion, the examination must be taken, unless 
the person charged • • • shall waive his 
right • • » and the testimony must be 
reduced to writing by the magistrate, or un- 
der his direction, and authenticated in one 
of the following forms: • • • (4) The 
evidence, if taken by a stenographer In short- 
hand, shall be transcribed by the stenog- 
rapher and certified to as true and correct; 
if taken In writing it must be subscribed and 
sworn to by the witness, or if he refuses 
to sign it, his reason for refusing must be 
stated in writing as he gives it. (5) It must 
be signed and certified by the magistrate." 

It would seem from the provisions of this 
section, when taken as a whole, it was the 
intention of the Legislature in enacting the 
same to require that the testimony must be 
reduced to writing by the magistrate or-un- 
der his direction, and that each witness is 
required to subscribe his name to the evi- 
dence and swear to the same. If taken in 
writing: but, if taken by a stenographer in 
shorthand, the statute does not require that 
the evidence shall be subscribed to by the 
witness or sworn to by the witness, but the 
stenographer is required to certify the same 
as true and correct. This section was a leg- 
islative enactment. It was modified to a cer- 
tain extent by the act of March 13. 1900 
(Laws of 1009, p. 146). and the Legislature 
provided that the board of county commis- 
sioners were anthorlzcd to employ a stcTiog- 
rapher, and jtbat the stenographer should be 



under the control and direction of the prosr 
ecuting attorney, and that the stenographer 
so appointed should be requiced to be present 
at preliminary examinations and when re- 
quested by the prosecuting attorney to take 
and subscribe the testimony of the witnesses 
in said examination and to certify the same 
as true and correct, which said certificate 
should be sufilclent proof of the correctness 
of said depositions. The reading of the same 
by or to the witnesses and the signing of the 
same by the witnesses were dispensed with. 

Section 7576, Rev. Codes, and the modifi- 
cation thereof by the act of March 3, 1909 
(Laws of 1009, p. 146), when considered to- 
gether, provide two methods which govern 
the taking of testimony at a preliminary ex- 
amination: First, the evidence, if taken in 
writing, must be signed and sworn to by the 
witness ; second, if a duly employed ste- 
nographer at the request of the prosecuting 
attorney takes the evidence in shorthand and 
transcribes the same and certifies that the 
same is true and correct, the reading of the 
same to or by the witness and the signing 
of the same are dispensed with. Either of 
these methods may be pursued; the statute 
la mandatory, and either one or the other 
must be followed in taking the testimony in 
a preliminary examination. 

[3] By the provisions of the foregoing stat- 
ute, the evidence of witnesses at a prelimina- 
ry examination, If taken in writing, must be 
certified by the magistrate, but, where such 
evidence is taken by a stenographer and 
transcribed and certified to by such stenog- 
rapher, the certificate of the magistrate to 
the evidence becomes unnecessary; the cer- 
tificate of the stenographer takes the place 
of the certificate of the magistrate as to the 
correctness of the evidence. The evidence so 
certified and the record of the magistrate 
and the commitment Is the record upon which 
the prosecuting attorney is authorized to file 
an information and the record upon which a 
grand Jury may make an Inquiry. 

In the present case we find that the law 
has been fully complied with and that the 
defendant had a preliminary examination as 
provided by law. For these reasons the Judg- 
ment Is affirmed. 

SULLIVAN, J., concurs. 

AILSIIIR, 0. J. (dissenting In part and 
concurring In Judgment). Under subdivision 
5 of section 7576, Rev. Codes, the commit- 
ting magistrate should sign and certify the 
evidence taken before him, whether It be 
taken In writing and signed by the witness 
or in shorthand and transcribed by the ste- 
nographer who acts as reporter. Subdivi- 
sion 5 applies to all cases and makes no dis- 
tinction. If there were room for doubt as 
to this view, sections 7578 and 7579 should 
set the matter at rest. I do not think, how- 
ever, that the Judgment In this case should 
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be rerened aa the case comes to this court 
It Is Tery evident that the error of the com- 
mitting magistrate has not been prejudicial 
or dettimeotal to the appellant 



(3G N«T. 4M) 

McKINNON et aL T. SECOND JIJDIOIAIi 

DISTRICT COURT IN AND FOE 

WASHOE COUNTY et aL 

(No. 2,061.) 

(Sapreme Court ot Nevada. March U, 1913.) 

IRVANTS (I 18*)— PlACK or IMPBISONMBN'^- 

"Obphanb" HoMjt"—"BEFOBiiATOBT"— "De- 
pendent AND NKQLKCJTBD CHILDREN." 

Under the act of 1873 (St 1873, c 45), 
as amended by St 1903, c. 41, relative to the 
State Orphans' Home, providing that any dis- 
trict judge upon a sbov^ing that an orphan is 
the child of parents one or both of whom 
■were at the time of their decease residents of 
the state, and that the condition of the orphan 
is such that it would be for his best interest 
to be admitted to such home, may commit the 
orphan to the home at the expense of the 
county, and that the directors at their discre- 
tion may receive any child from a living resi- 
dent parent or guardian and require such par- 
ent or guardian to contribute to its support 
but that no child shall be so received unless 
■eat by the county commissioners of the coun- 
ty in vhich the child resides, who shall agree 
to pay for its maintenance, and Juvenile Court 
Law March 24, 1909 (St 1909, c. 180) | 7, 
as amended by St 1911, c. 197, providing for 
the commission of dependent and neglected 
children to any suitable state institution or- 
ganized for the care of dependent or neglected 
children, and section 1, under wliich "depend- 
ent and neglected children" include those hav- 
ing immoral, evil, or incorrigible tendencies, 
the court could not commit to the state or- 
phans' home a dependent or neglected child 
who was not an orphan, since an "orphans 
home" is an institution or home for the care 
of destitute orphans, and not a "reformatory" 
or institution in which yotmg offenders are 
confined and instructed, with a view to their 
reformation. 

[Ed. Note.— For other cases, see Infants, 
Cent Dig. i 18; Dec. Dig. | 18.» 

For other definitions, see Words and Phras- 
es, vol. 7, pp. 6129, 6130.] 

Original petition by 3. E. McElnnon and 
others for a writ of prohibition, addressed 
to the Second Judicial District Court of the 
State of Nevada in and for the County of 
Washoe, and another. Writ granted. 

George B. Thatcher, Atty. Gen., for petition- 
ers. Hoyt & Gibbous, of Reno, for respondents. 



TAIiBOT, O. J. The petitioner McKlnnon 
is the superintendent of the State Orphans' 
Home, and petitioners Bray, superintendent 
of public Instruction, G. Ii. Deady, surveyor 
general, and William McMillan, state treas- 
urer, constitute the board of directors of 
that institution. This is an application by 
them for a writ to prohibit the Second judi- 
cial district court and Hon. Cole Ii. Har- 
wood, the judge thereof, from punishing them 
for contempt for refusing to receive at the 
Orphans' Home a child which was by that 



court ordered committed to that Institution 
under the act relating to dei>endent, neglect- 
ed, or delinquent children, and designated 
as the "Juvenile Court Law." The order 
was made In a proceeding entitled "The 
State of Nevada, in the Interest of Howard 
Bggendorfer, a Dependent Child, Plaintiff, v. 
Carrie E^gendorter, his Mother, Defendant," 
to which the petitioners were not made par- 
ties. The order recites: "The above-named 
Howard E^ggendorfer having been regularly 
brought before the above-entitled court upon 
a ];>etition duly verified and filed, as provided 
in the statute of the state of Nevada, said 
petition showing that said Howard Eggen- 
dorfer was within the said county of Wash- 
oe, and is a dependent child within the 
meaning of said statute, and due notice of the 
hearing of said petition having been given, 
and Carrie Eggendorfer, the mother of said 
child, and the only parent thereof, appearing 
and being present in the above^^ntitled court 
upon the hearing thereof, and it appearing 
to the satisfaction of the court that the 
said Howard Eggendorfer is under the age 
of 18 years, and is of the age of 13 years, 
and within the said county of Washoe, and is 
a dependent child within the meaning of said 
statute, and that his mother is unable to 
properly take care of, train, educate, and 
maintain said dependent child, and it fur- 
ther appearing that it is for the best inter- 
ests of said clilld and other people of thla 
state that said child be taken from the cus- 
tody of his mother, and that he be commit- 
ted to the care of the State Orphans' Home 
of Carson City, Nevada, the same being a 
suitable state institution tor the care of de- 
pendent and neglected children: Now, there- 
fore. It is hereby ordered, adjudged, and de- 
creed that the said Howard Eggendorfer la 
a dependent child within the meaning of the 
statute of this state, and that he be and 
hereby Is committed to the care of said State 
Orphans' Home at Carson City, Nev., for 
the period of his minority, or until the further 
order of this court, and that the superintend- 
ent of said institution, J. E. McKlnnon, 1b 
hereby appointed guardian of said dependent 
child, Howard Eggendorfer, during the time 
be Is kept under this order In said institu- 
tion, and that the expense of his keep and 
care shall be borne by and paid by the state 
of Nevada at a monthly cost of not to exceed 
$10, and that said J. E. McKlnnon, as guard- 
ian, shall place said child in said State Or- 
phans' Home and hold said child, care for, 
train, and educate him subject to the rules 
and laws In force governing said State Or- 
phans' Home, and said J. E. McKlnnon and 
said State Orphans' Home are hereby direct- 
ed and authorized to receive and ca^e for 
said dependent child, Howard Eggendorfer." 
In the petition filed in this court It is alleg- 
ed that the order of the district court was 
made without the consent and without con- 
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sultatlon with or notice to any of the peti- 
tioners, and that the petitioner, McKlnnon, 
the superintendent of the State Orphans' 
Home, was appointed the guardian of the 
child without his consent or notice to him; 
that no order of the board of county commis- 
sioners of Washoe county was ever made 
committing Howard Eggendorfer to the State 
Orphans' Home ; that the petitioners "Bray, 
Deady, and McMillan, acting as the board 
of directors of the State Orphans' Home, In 
the exercise of their discretion Imposed on 
them by statute, and acting upon the advice 
and report of Its examining physician that 
said Howard Eggendorfer, by reason of his 
diseased condition and unclean habits, was 
an unfit person to be received Into the said 
home, refused to admit into or accept such 
Howard Eggendorfer as an Inmate therein." 
Thereafter, upon affidavit, the Second Judi- 
cial district court cited the petitioners to 
show cause wliy they should not be punished 
for contempt of court In refusing to obey the 
order committing the child to the State 
Orphans' Home. The petitioners applied to 
the district court to set aside the order that 
citation issue and the citation and order to 
show cause why the petitioners should not be 
punished for contempt, and also moved to 
set aside the original order committing How- 
ard Eggendorfer to the State Orphans' Home 
and appointing J. A. McKlnnon, as superin- 
tendent, guardian of the child. 

It is alleged that the district court refuses 
to set aside these orders, and threatieus to, 
and will, unless prohibited by this court, 
punish the petitioners for contempt in re- 
fusing to obey the orders of the district 
court, notwithstanding that these orders and 
citation are wholly void and in vlolatioja of 
law, and without authority or jurisdiction of 
thc! district court, and in usurpation of the 
rights, powers, and duties of the petitioners 
as the board of directors of the State Or- 
phans' Home. Provision was made for a 
State Orphans' Home by the acts of March 3, 
18C9 (Laws 1869, c 62), and March 1, 1873 
(Laws 1873, c. 45). The act of 1873 provides 
that the administration of the State Or- 
phans' Home shall be under the control of 
three directors, to consist of the superintend- 
ent of public instruction, surveyor general, 
and state treasurer, and that they shall have 
power to manage and administer the affairs 
of the home. It also provides that all or- 
phans duly admitted to the State Orphans' 
Home become the wards of the state and are 
entitled to the care, protection, and guard- 
ianship of the state, which for the care, 
protection, and guardianship of such wards 
is entitled to their services, and has the 
right to train and educate them for useful 
places in society, and that such rights of the 
state are superior to the claims of relations 
or persons, resident or nonresident. It is 
also provided that upon the application in 



writing of any citizen of the state to the dia> 
trlct Judge of any county in behalf of any 
whole orphan, showing snch orphan to be 
the child of parents, one or both of whom at 
the time of decease were residents of the 
state, and that the condition of the orphan 
Is such that It would be for his or her be«t 
interest to be admitted to the State Orphans' 
Home, the district court may after notice 
take testimony and order the orphan com- 
mitted to the home, the expenses of the pro- 
ceedings and the transportation of the on- 
phan to the home to be a county charge. 

It is also provided by section 11 of the act 
that "whenever said board shall deem It for 
the best Interests of any orphan In said 
home^ or of the state, they may discbarge 
any orphan therein," and apprentice any 
orphan in the home to the head of any fami- 
ly or person carrying on a useful or proper 
business. 

Sections 12 and 13 of the act of 1873, as 
amended in 1903 (St 1903, c. 41, U 1, 2), 
are as follows: 

"Sec. 12. Nothing In this act shall be con- 
strued to prevent the board of directors at 
their discretion, from receiving any child 
from lt» living resident parent, parents, guar- 
dian or guardians, upon a proper showing to 
their satisfaction of the inability of such par- 
ent, parents, guardian or guardians, to sup- 
port and care for such child ; and that such 
board may require the Uvlng parent, parents, 
guardian or guardians of such child, so ad- 
mitted to contribute such sum to its sup- 
port as said board may determine. 

"Sec. 13. Children admitted to the State 
Orphans' Home under the provisions of sec- 
tion 12 of this act, as amended, are hereby 
adjudged and declared to be wards of the 
state as fully as whole orphans, subject only 
to such conditions of admission as may be 
fixed by the board of directors; provided, 
that no child ^all be received by the board 
of directors of said Orphans' Home unless 
they be sent by the county commissioners 
of the county in which the children reside: 
and further provided, that the county firom 
which the child is sent shall agree by its 
county commissioners to pay for the main- 
tenance of said child at a reasonable rate, 
said rate to be fixed by the board of direct 
tors of said Orphans' Home." 

The forepart of section 1 of the act of 
March 24, 1909 (St 1909, c. 180), relating to 
dependent, neglected, or delinquent children, 
is as follows: "This act shall be known as 
the 'Juvenile Court Law' and shall apply 
only to children under the age of eighteen 
years not now or hereafter Inmates of a 
state institution, except as otherwise herein 
provided. For the purpose of this act the 
words 'dependent child' and 'neglected child' 
shall mean any child who, while under the 
age of eighteen years, for any reason Is 
destitute, homeless or abandoned ; or de- 
pendent upon the public for support; or has 
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not proper parental care or guardianship; 
or liabitiiany begs or teceives alms; or Is 
found living in any honse of ill fame, or with 
any Tlclons or disreputable person, or has a 
home which by reason of neglect, cruelty or 
depravity on the part of its parents, guar- 
dian or any other person in whose care It 
may be, is an unfit place for such child, or 
who, while under the age of ten years, is 
found begging, peddling or selling any article 
or articles, or singing or playing any musical 
instrument for gain or giving any publljc en- 
tertainments upon the street, or accompanies 
or is used In the aid of any person so do- 
ing; or Is incorrigible, or knowingly asso- 
dates with thieves, vicious or Immoral per- 
sons; or' without Just cause, and without the 
consent of the parents, guurdian or custodian 
absents itself from its home or place of 
abode, or is growing np in Idleness or crime; 
or knowingly frequents or visits a house of 
ill fame or ill repute; or knowingly frequents 
or visits any policy shop or place where any 
gaming device is operated; or patronizes, 
visits or frequents any saloon or dram shop 
where intoxicating liquors are sold; or pat- 
ronizes any public poolroom where the game 
of billiards or tMol is being carried on for 
pay or hire; or who wanders about the 
streets in the nighttime without being on 
any lawful business or any lawful occupa- 
tion; or habitually wanders about any rail- 
road yards or tracks, or Jumps or attempts 
to Jump onto any moving train; or enters 
any car or engine without lawful authority, 
or writes or uses vile, obscene, profane or 
indecent language, or smokes cigarettes in 
any public place or about any schoolbouae; 
or is guilty of indecent. Immoral or lascivi- 
ous conduct; any child committing any of 
these acts shall be deemed a delinquent child, 
and when proceeded against, such proceed- 
ings shall be on behalf of the state in' the 
interest of the child and the state, with due 
r^ard for the rights and duties of parents 
and others, by petition to be filed by any 
reputable person, and to that end it shall 
be dealt with, protected and cared for in the 
district court as a ward of the state in the 
manner hereinafter provided. The words 
'delinquent person' shall include any person 
under the age of eighteen years who vio- 
lates any law of this state or any ordinances 
of any town, city, county, or city and coun- 
ty of this state, defining crime." Section 2 
confers Jurisdiction on the district courts In 
all cases coming within the terms of the 
act. In the latter part of section 7 the fol- 
lowing provision appears: "And if parent, 
parents, guardian or custodian consent there- 
to, or if the court shall further find that the 
parent, parents, guardian or custodian of 
such child are unfit or Improper guardians 
or are unable or unwilling to care for, pro- 
tect, train, educate, correct or discipline such 
child and that it is for the interest of such 
child and other people of this state that 



BtKh child be taken from the cnstody of Its 
parents, custodian or guardian, the court may 
make an order appointing as guardian of the 
person of such child, some reputable cltiisen 
of good moral character, and order such 
guardian to place such child in some suit- 
able family, home or other suitable place 
which such guardian may provide tor hu<A 
child, or the court may enter an order com- 
mitting such child to some suitable state in- 
stitntion, of this or any other state organized 
for the care of dependent or neglected chll- 
dren, or to soine training or industrial school 
or childrens' home-finding society of this or 
any other state, or to some association em- 
bracing In Its objects the purpose of caring 
for or obtaining homes for neglected or de- 
pendent dilldren, which association shall 
have been accredited as heretofore provided. 
As amended. Stats. 1911, 387." 

The real question to be determiaed !■ 
whether the Juvenile Conrt Law enacted in 
1900 authorizes the commitment of dependent 
or neglected children to the State Orphans' 
Home established by an act of the Legis- 
lature approved 40 years ago. The Orphans' 
Home Act contains humane provisions for 
the care, education, protection, guardianship, 
and admission to the home of orphans. As 
amended in 1903, sections 12 and IS, above 
quoted, provide that the board of directors 
at their discretion may receive any child 
from its living resident parent, parents or 
guardian, upon the proper showing to their 
satisfaction of the inability of such parent, 
parents, or guardian to support and care for 
such child, and that the board may require 
the living parent^ parents, or guardian to 
contribute to its support, provided that no 
child shall be received by the board of di- 
rectors of the Orphans' Home, unless sent 
by the county commissioners of the county 
in which the child resides, and provided that 
the county commissioners shall agree to pay 
for the maintenance of the child at a rea- 
sonable rate, to be fixed by the board. 

It is apparent that this act makes provi- 
sion for the care only of orphans, and at 
the discretion of the board of children whose 
parents are unable to support or care for 
them, and that the latter class of children 
can be admitted only at the discretion of 
the board, upon an order of the county com- 
missioners, and payment by the parent or 
cotint.v of a reasonable rate for maintenance, 
to be fixed by the boai-d. 

It is contended that the provision in sec- 
tion 7 of the Juvenile Court Law that *the 
court may enter an order committing such 
child to some suitable state institution, of 
this or any other state organized for the 
care of dependent or neglected children" au- 
thorizes the court to commit dependent or 
neglected children to the Orphans* Home. Is 
the Orphans' Home a state institution or- 
ganized for the care of dependent and neg- 
lected children? Under the definition and. 
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longnage In section 1 of the Juvenile Oonrt 
Law, hereinbefore quoted, dependent chil- 
dren and neglected children Include ones of 
Immoral, rlcious, or incorrigible tendencies, 
and the act further relates to "delinquent" 
or crUulnal children. It does not mention 
the Orphans' Home, nor as a class does It 
refer to orphans or to Children having par- 
ents who are unable to give them support 

If respondent is correct in the contention 
that the district court is authorized to com- 
mit dependent and neglected children to the 
Orphans' Home, the children of the various 
counties of the state having immoral, evil, and 
Incorrigible tendencies, included under the 
definition of dependent chUd and neglected 
child, may be committed to the Orphani^ 
Home and maintained there at the expense 
of the state, notwithstanding the protest of 
the board of directors of that institution, to 
associate with and influence for bad the most 
innocent and worthy children there^ with the 
result that the home would be converted in- 
to a reform school for the children of evil 
tendencies, to the detriment of the orphans 
free from vicious inclinations, and for whom 
the home was established. We do not believe 
that the Legislature intended such results 
without saying so. We are of the opinion 
that the Orphans' Home was wisely and 
charitably provided only for such children as 
are so unfortunate as to be without parents 
and need to be maintained at the expense of 
the state, and at the discretion of the board 
of directors for children whose parents are 
unable to give them support and proper 
care, if the expense of their maintenance at 
the home is paid for by the'parent or county; 
and that, notwithstanding the Juvenile Ck>urt 
Law, the home is not Intended for nonor- 
phan, dependent and neglected children, 
which under the statute includes children of 
vicious tendencies. "Orphans' Home" has a 
well-known meaning, different from a re- 
formatory. Leading dictionaries contain the 
following definitions: "Orphanage — An in- 
stitution or asylum for the care of orphana" 
"Reformatory — A penal institution to which 
young offenders are committed." Webster. 
"Orphanage — ^An institution for the care of 
destitute orphans." "Reformatory — An in- 
stitution in which offenders are confined and 
instructed with a view to their reformation 
rather than mere punishment" Standard. 
"Orphanage — An institution or home for or- 
phans." "Reformatory — An Institution for 
the reception and reformation of youths who 
have already begun a career of vice or 
crime." Century. 

As the order of the district court commit- 
ting Howard Eggendorfer to the Orphans' 
Home as a delinquent and neglected child is 
unauthorized by law, the writ of prohibition 
against the district court and the Judge 
thereof will issue aa demanded. 

NOECROSS and MeOABRAN, 33., concur. 



(IS Not. 475) 
STAXH ▼. DNIVBR8ITT CLUB. (No. 
2,00s.) 

(Supreme Conrt of Nevada. March U, 1918.) 

IlTTOXICATIIta LiQUOBS ({ 00*)— LlCXR8KS-> 

Social Club— "Bdsinkss." 

A bona fide social club, which dispoaes of 
liquors at its clubhouse to members and guests 
at a fixed charge as an Incident to the general 
purposes of the club, the profit on the sales 
going to pay the general expenses of the organ- 
ization, is not required to take out a license by 
Rev. Laws, {| 3777-3785, approved March 16^ 
1905, which provides for a license upon the 
business of disposing of intoxicating liquors; 
the term "business" in such statute meaning 
business in the trade or commercial senses 

[Ed. Note. — For other cases, see Intoxicating 
Liquors, Cent Dig. § 51 ; Dec Dig. | 50.* 

For other definitions, see Words and Phrases, 
voL 1, pp. 915-926; voL 8, pp. 7593, 7594.] 

Appeal from District Court, White Pine 
County; M. B. Averlll, Judge. 

Action by the State of Nevada against the 
University Club, a corporation. From Judg- 
ment for plaintiff, defendant appeals. Re- 
versed. 

Chandler & Quayle^ of Ely, for appelant 
Cleveland H. Baker, Atty. Gen., C. J. Mo- 
Fadden, Dlst Atty., of Ely, and C. B. Reevei^ 
Ex Dist Atty^ of Reno, for respondent 

NORCROSS, J. This Is an action brought 
by the state to recover from the appellant 
the sum of $377.60, alleged to be owing by 
appellant on account of state and county re> 
tail liquor licenses. Appellant denied liabil- 
ity for any such licenses. The case was 
tried upon an agreed statement of facts, and 
Judgment rendered in favor of the state. 
From the Judgment, the defendant has ap- 
pealed. The case presents the question of 
the liability of a bona fide social club dis- 
posing of liquors to members and guests to 
pay the state and county retail liquor li- 
censes. 

It la provided in the articles of Incorpora- 
tion of the defendant company that "the cor- 
poration shall not be conducted for profit to 
its members and shall not have any capital 
stock." The management of the affairs of 
the club Is in a board of trustees, consisting 
of seven members. 

Article 3 of the articles of Incorporation 
provides: "The nature of the business and 
the objects and purposes proposed to be 
transacted, promoted and carried on by the 
said corporation are: 1. To promote the 
social, intellectual and moral welfare of its 
members. 2. To encourage, when practical, 
the establishment of scholarships in Ameri- 
can Institutiong of learning. 3. To assist in 
the growth and development of a liberal sys- 
tem of education. 4. To advance the study 
of the sciences, arts and literature. 6. To 
buy, own, acquire, sell, mortgage and lease 
real estate and personal property of all kinds 
and description necessary, inddaital to or 
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convenient for tlie objects and porpoaee of 
the said corporation as herein set forth and 
for the purpose of providing a meeting place 
for and the entertainment of the members of 
said corporation." 

The constitution and by-laws of the de- 
fendant corporation places restrictions upon 
Its membership and those who may be ad- 
mitted to Its clubhouse as guests. The cor- 
poration maintains a clubhouse in the town 
of Ely as a place of meeting and for the 
comfort and entertainment of its members 
and guests. Visitors to the club are confined 
to nonresidents of Ely district, with the ex- 
ception that a member may Introduce to the 
club residents of the district not oftener than 
once In 60 days, nor more than two at any 
one time. At the clubhouse liquors are dis- 
posed of to members and t^uests at a fixed 
charge as an Incident to the general purposes 
of the club. Whatever profit is made upon 
sales of liquor groes to pay the general ex- 
penses of the organization. That the defend- 
ant is In every respect what is frequently 
mentioned in decisions as a bona fide social 
dub is conceded. , 

An act supplementary to the general reve- 
nue act "and to provide for a state license 
upon the business of disposing at retail or 
wholesale of spirituous, malt or vinous li- 
quors in this state, and providing penalties 
for violation hereof," approved March 16, 
X905 (Rev. Laws, {§ 3777-3786), in so far as 
the same Is material to a consideration of 
the questions involved In this case, provides : 

"On the first day of July, A. D. one thou- 
sand nine hundred and five, and annually 
thereafter on January first, every person, 
firm, company or corporation manufacturing 
or selling, either at retail or wholesale, any 
spirituous, malt or vinous liquors shall. In 
addition to the licenses now provided by 
law, talce out a state liquor license as herein- 
after provided, which license shall not be 
transferable by sale, assignment or other- 
wise. • • *" 

"Sec. 8. The several sherlfTs of the respec- 
tive counties of this state are hereby made 
the collectors of, and authorized and requir- 
ed to Issue and collect, said licenses, and 
shall, upon the payment of fifty ($50) dollars, 
issue a retail state license to any person, 
firm, company or corporation engaged in sell- 
ing spirituous, malt or vinous liquors lu 
quantities less than five gallons. • • • •• 

Section 121 of the general revenue act 
(Rev. Laws, | 3733) provides: "Any person 
or persons who may dLspose of any spiritu- 
ous, malt or fermented liquors or wines, in 
less quantities than one quart, shall, before 
the transaction of any such business, talie 
out a license from the sheriff of the county 
in which he or she proposes to do such busi- 
ness, and pay therefor the sum of ten dol- 
lars per month. ♦ • • " 

The following section, relative to the li- 
cense ui>on hotels, innkeepers, restaurants, 



and the like, contains tlie provision : "Noth- 
ing In this section shall be so construed as 
to include the right to sell spirituous or malt 
liquors and wines, but the same shall be dis- 
tinct and separate business therefrom, and 
require separate and exclusive license there- 
for." Rev. Laws, | 3734. 

The question of the liability for license of 
social clubs which dispose of liquors to mem- 
bers and guests has been frequently before 
the courts. Many of the cases turn upon the 
question of bona fides of the organization as 
a social club. The decisions are unanimous 
in holding that sham organizations for the 
purpose of evading license, but in reality con- 
ducted for profit, are Uable for license. Oth- 
er cases, considering the liability of bona fide 
social clubs which dispense liquors to their 
members and guests, turn upon the language 
of the statute under consideration. Where 
the statute imposes a license upon the sale 
of liquors, as distinguished from a license 
upon the business of disposing of liquors, the 
authorities are not entirely in accord as to 
the liability of a bona fide social club for 
liquor license. 

The federal internal revenue law provides: 
"Every person who sells or offers for sale 
foreign or domestic distilled spirits or wines 
in less quantities than five wine gallons at 
the same time shall be regarded as a retail 
dealer In liquors." Rev. Stats. { 3244 (U. 
S. Gomp. St. 1901, p. 2097). 

Considering the liability of an incorporat- 
ed social club to pay the federal license, Mc- 
Pherson, J., in U. S. v. Alexis Club (D. G.) 
98 Fed. 725, said: "The question has usual- 
ly arisen upon the construction of a law li- 
censing the sale ot intoxicating drink, and 
the decisions that declare the transaction 
not to be a sale have naturally and properly 
been much infiuenced by the language of the 
particular law, and also by the fact that 
such a statute is generally, perhaps always, 
a penal statute, which punishes a violation 
of its provisions by fine and imprisonment, 
and is therefore to be construed strictly in 
favor of the accused. When such a statute 
speaks of a 'dealer,' or of a 'dramshop keep- 
er,' or of 'selling by retail,' or of 'the busi- 
ness of selling,' without defining these terms, 
the task of definition falls upon the trial 
court; and there may then be little dlBicul- 
ty In concluding that a social club does not 
'deal' In liquors, or is not engaged In the 
'business' of selling, within the common 
meaning of these words. * • ♦ But sec- 
tion 3244 of the Revised Statutes differs in 
an Important particular from the statutes 
that were construed In these cases, and in 
some others that are cited upon the defend- 
ant's brief. This section declares expressly 
what is meant by a retail 'dealer,' and nec- 
essarily Implies what is meant by a 'sal&' 
Every person Is a retail dealer 'who sells or 
offers for sale foreign or domestic distilled 
spirits or wines In lees quantities than five 
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wine gallons at tlie same time.' Nothing Is 
said about Belling as a business, or selling 
ae an innkeeper ; nor is there any other lim- 
itation of the words 'sells or offers for sale' 
than the single limitation concerning the 
qnantlty to be sold at one time. In the face 
of language so clear, there Is no room for 
construction. In my opinion , the plain mean- 
ing is that a single sale of spirits or wines, 
by any person, In a smaller quantity than 
five wine gallons, constitutes the seller a re- 
tall dealer in liquors, and makes him liable 
to pay to the United States a special tax 
of $25." 

Where, ae In this state, the statute impos- 
es a license on persons engaged in the "busi- 
ness" of selling liquors, the courts have uni- 
versally held that bona fide social clubs are 
not liable to take out such a license, for the 
reason that they are not engaged in the 
"business," within the meaning of the stat- 
ute. Cusner v. California Club, 155 Cal. 303, 
100 Pac. 868, 20 L. R. A. (N. S.) 1095 ; State 
v. Aus.in Club, 89 Tex. 20, 33 S. W. 113, 30 
li. R. A. 500; Piedmont Club v. Common- 
wealth, 8T Va. 540, 12 S. E. 963 ; Harden v. 
Montana Club, 10 Mont 830, 25 Pac. 1042, 
11 L. R. A. 593, 24 Am. St. Rep. 27; Manas- 
sas Club V. Mobile, 121 Ala. 561, 25 South. 
628; Tennessee Club y. Dwyer, 11 Lea 
(Tenn.) 452, 47 Am. Rep. 298; State v. New 
Orleans Club, 116 La. 46, 40 South. 526; 
Koenig V. State, 38 Tex. Cr. R. 367, 26 S. W. 
835, 47 Am. St. Rep. 35; State r. Duke (Tex.) 
137 S. W. 664. 

As said in tbe CnzMer Case, supra, "the 
term 'business,' as used in a law imposing a 
license tax on business, trades, professions, 
and callings, ordinarily means a business in 
the trade or commercial sense; one carried 
on with a Tlew to profit or liTellhood." 

Mr. Black, In his work on Intoxicating 
Liquors, reviews the authorities and makes 
therefrom the following deductions: "Upon 
the whole, therefore, notwithstanding some 
conflicting rules, the ratloual conclusion is 
tliat the Intent must govern. On the one 
hand, if the object of the organization is 
merely to provide the members with a con- 
venient method of obtaining a drink when 
they desire it, or If the form of membership 
is no more than a pretense, so that any per- 
son, without discrimination, can procure liq- 
uor by signing his name in a boolc or buy- 
ing a ticket or a chip, thus enabling the pro- 
prietor to conduct an illicit traffic, then it 
falls within the terms of the law. But, on 
the other hand, if the club is organized and 
conducted in good faith, with a limited and 
selected membership, really owning its prop- 
erty in common, and formed for social, lit- 
erary, artistic, or other purposes, to which 
the furnishing of liquor to its members 
would be merely incidental, in the same way 
and to the same extent that the supplying of 
dinners or daily papers might be, then it can- 



not be considered aa ivithin either tbe pur- 
pose or letter of the law." Black on Intoxi- 
cating Liquors, { 142. 

While the question involved in this case i» 
presented for the first time to this court, it 
has heretofore been presented to the Attor- 
ney General's office for an opinion. From 
an opinion of the Attorney General, found on 
page 71 of the Biennial Report for the years- 
1907-08, we quote: "In view of the forego- 
ing provision of tlie statutes of this state^ 
and of the weight of authority to the effect 
ttiat clxibB or assodatious organized in good 
faith for lawful social enjoyment, under th» 
usual rules, owning property, Iiaving a board 
or committee for the gov^nment of Its af- 
fairs, limiting or restricting its membersUP' 
to a certain numt>er or class, requiring indi- 
vidual members to possess certain quallflCH- 
nons, and charging an admission fee or dues, 
do not come within the purview of similar 
statutes, I am of the opinion tliat no sucti 
club or organization in Nevada, in the ab- 
sence of further municipal regulation, is li- 
able for such license under the present law." 

T^e title of the act relative to state liquor 
licenses, the form of the license prescribed 
in said act, and the provisions of the statute- 
relative to county liquor licenses specifically 
refer to the "business" of disposing of liq- 
uors by retail or wholesale. Rev. Laws, i| 
3733, 3734, 3777, 8778, supra. The term 
"business," as used in these statutes, clearly, 
we think, means business In the trade or 
commercial sense, as held by the courts con- 
struing similar statutes. 

As the question Is one entirely subject to 
legislative control, the Legislature can, if It 
so desires, amend the law so as to require- 
licenses from social clubs the same as it now 
requires the same from persons engaged Ik 
the business of selling liquors. 

The Judgment is reversed. 

TALBOT, C. J., concurs. 

NoTB.— McCARRAN, J., Iwvlng beeonM • inamber 
ot tbe court after the argument and submtgslon oC 
tbe eaae, did not participate in tih» opinion. 



LAWHORN V DENVER ft R. G. R. CO. 

(Supreme Court of Utah. Jan. 28, 1918.) 

1. Tbial (S 251*)— Instbuctions— Applioa- 
bilitt to pusadinos. 

Where the complaint, in an action against 
a railroad company, by an infant who, in at- 
tempting to board one of its slowly moving 
freight trains, fell beneath tbe cars and was in- 
jured, averred that defendant was in the habit 
of permitting persons, especially children, to- 
ride on its freight trains without warning them, 
that it was dangerous to board moving trains, 
and on tbe day in question tbe engineer know- 
ingly invited plaintiS to ride, and, otwerving 
that he was aliout to board the train, wantonly 
jerked it, throwing him to tbe ground, a charge 
that the operatives of the railroad company 
were bound to use ordinary care to avoid injur- 
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ing f>Iaintiff, or to prevent him from getting on 
the car, ig authorized. 

[Ed. Note.— For other case«, see Trial, Cent 
Dig. SS 587-605 ; Dec Dig. | 251.*J 

2. RA.rLBOADS (I 276*) — Licensees— ChU/Dbkn 

— Stand ABD of Care. 

Where it was the long-continaed habit and 
custom of children to Iward defendant's freight 
trains in the preeence of the crew, without ob- 
jection, a child, who boarded defendant's train 
with the acquiescence and consent of the en- 
gineer, is not to be treated as a trespasser 
whose only rights are that the train crew 
should not willfully and wantonly injure him, 
but is entitled to ordinary care. 

[Ed. Note. — For other cases, see Railroads, 
Cent Dig. $$ 878-886; Dec Dig. i 276.*] 

Appeal from District Court, Salt Lake Goua- 
ty; T. D. Lewis, Judge. 

Action by Holman Lawborn, an infant, by 
his guardian ad litem, J. W. Lawhoro, against 
the Denver & Rio Grande Railroad Company. 
From a Judgment for plaintiff, defendant ap- 
peals. Affirmed. 

The cases cited by appellant, referred to 
in the opinion, were as follows: Smalley v. 
R G. W., 34 Utah, 423, 98 Pac. 311 ; Wilson 
T. Railway Co., 66 Kan. 188, 71 Pac. 282; 
Barney v. Railway Co., 126 Mo. 372, 28 S. 
W. 1009, 26 L. R. A. 847; Railway Co. t. 
Redding, 140 Ind. 101, 39 N. E. 921, 34 L. 
R. A. 767 ; Powers v. Railway Co., 57 Minn. 
332, 59 N. W. 307 ; Haberlau v. Railway Co., 
73 111. App. 261 ; Catlett v. Railway Co., 57 
Ark. 461, 21 S. W. 1062, 38 Am. St Rep. 254; 
Underwood v. Western & A. Ry. Co., 105 
Ga. 48, 31 S. E. 123; Blsbop y. RaUway 
Co., 14 R. I. 814, 51 Am. Rep. 386 ; Railway 
Co. V. Stumps, 69 111. 409; Emerson v. Pe- 
teler, 35 Minn. 481, 29 N. W. 311, 69 Am. 
Rep. 337; Railway Co. v. Connell, 88 Pa. 
520, S3 Am. Rep. 472; Snyder ▼. RaUway 
Co., 60 Mo. 413; Atchison, T. & S. F. R. 
Co. V. Plaskett, 47 Kan. 107, 26 Pac. 401; 
Railway Co. v. Roath, 35 111. App. 849 ; Rail- 
way Co. y. Jenks, 54 111. App. 91; Meehan 
V. Railway Co., 67 111. App. 39; Railway Co. 
▼. Hurt (Ky.) 13 S. W. 275 ; RaUway Co. v. 
Webb, 99 Ky. 332, 35 S. W. 1117; Wabash 
R. Co. V. Norway, 7 Ohio Cir. Ct R. (O. S.) 
449; Murray v. Railway Co., 93 N. C. 92; 
Seeley ▼. Railway Co., 157 Mich. 688, 122 N. 
W. 214; Jefferson v. Railway Co., 116 Ala. 
294, 22 South. 546, 38 U R. A. 458, 67 Am. 
St Rep. 116; Railway Co. v. Ledbetter, 45 
Ark. 246. 

Van Cott, Allison & Hlter, of Salt Lake 
City, for appellant Powers & Marioneaux 
and Jas. I). Pardee, aU of Salt Lake City, 
for respondent. 

8TRAUP, J. This is an action to recover 
damages for Injuries alleged to have been 
occasioned through the negllpence of the de- 
fendant. The injury occurred In Bingham 
Canyon. There the defendant operated two 
lines of railroad, one along the bed of the 
canyon for the transportation of pasi^eiigers 



and freight, called the low Hne; the other, 
caUed the high line, along the side of the 
canyon for the transportation of freight, 
mostly ore, from mines up the canyon to a 
place below, called Welby, a distance of 
about 14 miles. The grade is very steep. 
Special ore cars of steel and hopper bottom, 
about 36 feet long, were used for this pur- 
pose. About 28 cars were generally operated 
In a train from Welby to the mine. The 
crew of each was composed of an engineer 
and a fireman on the engine, a head brake- 
man on the pilot, and a conductor and a 
brakeman In the caboose at the rear. The 
plaintiff, at the time of the accident, was nine 
years old. He lived In the canyon with bis 
parents. Tbe record recites tbat the plaintiff 
introduced evidence tending to show tbat, at 
and for a long time prior to the day In ques- 
tion, boys of various ages, and adnlts, almost 
daUy Jumped on the defoidant's trains and 
cars on the low line and the connecting track 
near the depot In the canyon, particularly 
during switching operations, and rode for 
shorter or longer distances, sometimes hang- 
ing on the sides of the cars, sometimes rid- 
ing on top, and sometimes on the footboard 
of the engine ; so, too, on the high line, men 
and boys of various ages frequently boarded 
the defendant's trains, going to and coming 
from the mines, and rode for longer or short- 
er distances; and that all this was done in 
plain sight of the train crews, for the most 
part on trains not intended for passengers, 
without molestation or objection or any effort 
on their part to put them off, and without 
demanding or collecting fare. On two occa- 
sions a brakeman had Invited two or three 
boys to ride in the caboose with him on the 
high line for a bunch of wild flowers which 
they had picked. The record further recites 
that there was no direct evidence that any 
ofHcer or agent of the company, other than 
train operatives such as conductors, brake- 
men, engineers, and firemen, had permitted 
boys or men to ride; but the evidence was 
such (so recites the record) that a Jury might 
find that such a practice was so general, 
notorious, and long continued that the de- 
fendant's officers knew thereof, or ought to 
have known of It 

On the day of the accident, the plaintiff 
and five other boys, from 8 to 13 years of 
age, about 2 o'clock In the afternoon, started 
from near the depot In the canyon carrying 
two guns. Intending to shoot squirrels and 
birds. They climbed the side of the mountain 
until they reached the high line. They then 
walked down that track shooting at squirrels 
and birds, and roamed about the country in 
the vicinity of the railroad. They kept on 
In this way till they came to a point on the 
high line called Midas, a passing track. 
There, at about 4 o'clock, they saw, about 
half a mile away, an ore train coming up 
the canyon from Welby to the mines. It 
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consisted of an engine, 28 empty ore cars, 
and a caboose at the tear. Tbe engine was a 
Mallet engine, with a double set of driving 
wheels. Its tender was nearly as long as 
an ore car. Tbe crew consisted of an en- 
gineer and fireman on tbe engine, a bead 
brakemau on the pilot, and a conductor and 
rear brakeman in tbe caboose When the 
boys saw the train coming, according to the 
testimony of some of them, one said, "Here 
comes the train. Let's catch it We'll get 
home quicker." According to others, one of 
them said, "Here comes a train. Let's ask 
the engineer for a ride" — to which the others 
replied, "All right, that's a go." Ammon 
Lawhom, the plaintiCs brother, and Albert 
Ray, the two oldest boys, each about 13 
years of age, then left the other four and 
\yalked farther down the track towards the 
train. It soon came along, going from six to 
nine miles an hour. The two boys were on 
the engineer's side of tbe track. The en- 
gineer was in the cab, the flremun shoveliug 
coal, the head brakeman on the pilot of the 
engine, and the conductor and rear brake- 
man in the caboose. One of the boys hiil- 
looed to the engineer, as he came opposite 
them, "Give us a ride." The engineer re- 
plied, "AH right, there are plenty of cars In 
the train," and pointed to the rear. They 
boarded the train, Ammon getting on the 
step near the front end, and Albert on the 
step near the rear end of the same car, and 
rode either standing on the steps or sitting 
on tbe side of the car as they passed the 
other boys. The two were In sight, but not 
in the hearing, of the others, when the two 
boarded the train. The four, including the 
plaintiff, were also on the engineer's side of 
the train as it proceeded up the canyon. Be- 
fore it reached them, some discussion was 
had as to which of them should ask the 
engineer for a ride. It was decided that 
George Ray, 12 years old, should do so. 
When the engine was opposite them, George 
hallooed to the engineer and said, "Give us 
a ride." The engineer "nodded yes," and 
pointed to the cars behind the engine, in- 
dicating that the boys might board the train. 
There was some conflict in the evidence as 
to w^hlch car the plaintiff boarded. Some 
witnesses testified that he got on the car 
immediately behind the car his brother was 
on; others that he got on the sixth or sev- 
enth car from the engine. There were two 
ladders on the outside of the cars, one near 
the front, and one near the rear, end. The 
cars extended about 2Vii feet over the ralUs. 
The plaintiff was a boy of average intelli- 
gence and strength for one of his age. He 
attempted to mount the ladder near the 
front end of the c-ar. Tie failed, and fell to 
the ground, dear of the rails and the oar. 
He arose and tried to mount the rear ladder. 
One of the boys, George Ray, testified that 
between the two attempts he told the plain- 
tiff not to get on, that it was dangerous, and 



that tbe plaintiff replied, "By gosh, I will 
get on. If Ammon gets home before I do 
and does the chores, I'll get a licking." This 
conversation was denied by the plaintiff. 
The plaintiff succeeded in climbing tbe lad- 
der on the second attempt He rode a car 
length or two, when be lost his hold, as he 
was climbing over the side to reach the in- 
side of the car, and fell to the ground Jie- 
tween the end of the car he had mounted and 
the one next behind It, and was run over 
and injured. 

The record further recites that evidence 
was introduced by the plaintiff tending to 
show that shortly after the engineer passed 
the fotir boys, and just as the plaintiff at- 
tempted to board the train the first time^ 
the engineer looked back out of the cab win- 
dow at him, and then, putting his head back 
in the cab jerked the train, thereby causing 
the plaintiff to fall the first time. Tlie en- 
gineer then again looked back at him and 
grinned; that immediately thereafter the 
Jerk was twice repeated, the last time Just 
as the plaintiff was climbing over the side 
to reach the inside of the car; and that the 
Jerk caused Mm to lose his hold and to fall 
to tbe ground between the end of the cars. 
George Ray ran along the train until he 
caught up with Ammon Lawhorn, and 
shouted that the plaintiff had been run over. 
Ammon Jumped off and ran back. By that 
time the caboose had passed the plaintiff a 
car length or two. Ammon ran towards the 
caboose, shouting to the men inside. The 
air brakes were applied and the train stop- 
ped. The plaintiff was placed la the caboose 
and taken to the depot, where he received 
medical attention. There la further testi- 
mony tending to show that the head brake- 
man and the fireman also saw the boys and 
heard the conversation l>etween them and 
the engineer. The conductor and the rear 
brakeman were in the caboose; but there Is 
no evidence to show that they had knowledge 
of the boys' presence until after the accident 
The record further recites that evidence was 
adduced by the defendant tending to show 
that no such custom or habit existed as was 
testified toby plaintiff's witnesses; that train 
operatives were greatly annoyed by boys who, 
against the protest and objections of train op- 
eratives, iMarded and hung on cars; that they 
drove and warned them away whenever th^ 
saw them about the cars, and did not i)ermit or 
consent to their boarding or riding on them; 
and that, on the day in question, neither the 
engineer nor any other train o|>eratlve gave 
the plaintiff or any of bis comi)anions jier- 
mission to ride on the cars, and had no con- 
versation with any of them, and did not Jerk 
tbe train, as testified to by the plaintiff's 
witnesses. There was also testimony tend- 
ing to show that In the ordinary operation 
of the train tliere would be Jerks and vibra- 
tions of the cars which could not be avoided ; 
but that Jerks and vibrations might also be 
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caused by tbe application of air brakes by 
tbe engineer ana suddenly releasing them, 
or suddenly shutting off and quickly torning 
on steam. 

The case was tried to the court and a Jury. 
A verdict was rendered In favor of the plain- 
tiff. The defendant appeals. 

The assignments of error relate to the 
diarge. The substance of four or five para- 
graphs of It, relating to plaintlfTs evidence 
and theory of the case, is: If the Jury found 
that the plaintiff, by reason of his age and 
want of intelligence, was not capable of ap- 
preciating the danger of getting on cars in 
motion and riding thereon; that men of or- 
dinary prudence and intelligence, situated as 
were the train operatives, would have ap- 
preciated the dangerous situation of a child, 
such as the plaintiff, in attempting to board 
or ride on cars in motion; tliat the train 
operatives saw him along the track and had 
reason to believe that he intended to, and 
probably would, mount the cars in motion, 
or would attempt to do so; that railroad 
men of ordinary prudence would have ap- 
preciated that such an act, on the part of 
such a child, was, under the circumstances, 
accompanied with danger to life or limb, 
and would probably result in Injury; and 
that it ai>peared to them, or to a person of 
ordinary prudence, that the plaintiff, by rea- 
son of his age and want of intelligence, was 
not capable of appreciating the danger — then 
a duty was owing from the train operatives 
to exercise ordinary care to refrain from con- 
duct that would probably result In Injury to 
him, and to take such afllrmattve precaution. 
If any, with a view of keeping him from be- 
ing injured, as appeared necessary to rail- 
road men of ordinary prudence and experi- 
ence in the business, and to exercise ordinary 
care to prevent him from getting or riding on 
the cars. The court further charged that if, 
under the facts and circumstances enumer- 
ated, tbe engineer consented, or indicated 
consent, to the plaintiff to get on the train 
In motion, that a person of ordinary pru- 
dence, under the existing circumstances, 
would not have given, or indicated such con- 
sent to a youth of apparent immaturity and 
tender years, and apparently lacking in 
strength and experience to attempt with 
safety to mount and ride on the cars, and 
that tlie plaintiff, by reason of such consent 
or indication, got upon the cars, and did not, 
because of his tender years and Inexperience, 
appreciate the attending danger, then the 
engineer was guilty of negligence; and If ttie 
plaintiff, in attempting tx) mount the cars, 
or after be had mounted them, fell thereform 
and was injured, not as the result of a sud- 
den Jerking of them by the engineer, but of 
a vibration naturally connected with their 
movement, he was entitled to recover, unless 
tbe Jury found that be was guilty of con- 
tributory negligence, as otherwL>je in the 
charge defined. Tbe defendant proposed re- 



quests on tile theory tUat'tb^ plaliitiff, ^mdec 
all tbe evidence, was a trespasser, and that 
the train operatives owed Mm no legal duty 
ifhatever, except to refrain from willfully 
or wantonly injuring bim after discovering 
his presence, and to use ordinary care to 
avoid injuring him after seeing or discover- 
ing him in a perilous position. 

[i] The court refused to so charge on the 
whole case, bat, in effect, did so on the de- 
fendant's evidence and theory. Tbe charge 
in such respect Is: "You are instructed if 
the plaintiff attempted to get on the train 
at the time of bis injury without any per- 
mission from any of the exaployia of the de- 
fendant company, and was not induced to 
board the train in question because of any 
custom or habit on the part of children to 
ride defendant's trains without objection on 
the part of defendant's employes, then you 
are instructed that the plaintiff was a tres- 
passer in attempting to board the train at 
tbe time of his injury and the only duty 
which the railroad company and its employes 
owed to him was to refrain from willfully 
or wantonly injuring bim, or, If be was actual- 
ly seen in a positioa of peril, then toexerdae 
ordinary care to avoid injuring him. If yon 
should find that tbe plaintiff fell from tbe 
car because of any Jerk-ar Jar or vibration, 
due wboUy to the ordinary movement of 
tbe wheels along the rails or to tbe fact that 
the car he was attempting to ride was round- 
ing a curve, you have no right to retum< a 
verdict against tbe defendant on the theory 
that the engineer wantonly or recklessly ox 
with gross negligence Jerked the train with 
bis engine, unless the engineer knew tbe 
plaintiff to be In a position of peril, and the 
engineer could have avoided the Jerk or Jar 
by the use of ordinary care." 

Tbe complaint made is that the court; 
even on plaintiff's theory and evidence, erred 
In stating that a dqty was imposed on the 
train operatives to use ordinary care to avoid 
injuring tbe plaintiff or to prevent him get- 
ting on the cars. It is urged that the charge 
In such respect was without the Issues and 
is against law. In support of this, it is said 
that in the complaint it is not alleged that a 
duty was imposed on the defendant to prevent 
children or the plaintiff from boarding cars, 
or that the train operatives failed In such 
particular, or were guilty of such a specific 
omission of duty. There are no such direct 
allegations in the complaint iBut such di- 
rect averments were not essential. The ques- 
tion is, Were there sufficient facts alleged up- 
on which a legal duty arose to use care in 
such particular and to show a breach there- 
of? We think there were. It Is alleged that 
the defendant was in the habit of permitting 
persons, especially children, to ride on its 
freight trains, without warning them of the 
danger; that It was dangerous, under tbe 
circumstances, for children to board moving 
cars, but that tbe defendant habitually per- 
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mitted and tnrtted them to do tao without 
warning them of the danger; that, on the 
day In qnestion, the engineer and other mem- 
bers of the train crew knowingly Invited and 
permitted the plaintiff, an infant nine years 
of age, to board the train without warning 
him of the danger, and, upon obserring that 
he was about to board the train, wantonly 
and negligently Jarked it, throwing him to 
the ground; that the defendant knowingly 
and negligently suffered and permitted the 
plaintiff and other children to board and 
ride upon Its freight trains, and knowingly 
and negligently failed and omitted to make 
objections thereto; and that the plaintiff, 
without warning of the danger, was, by rea- 
son of such cnstom and habit, permission, 
InTltatlon, and consent induced to mount the 
train, and was injured. We think these al- 
legations are sufficient to Justify the charge. 
We are also of the opinion that, upon the 
evidence on behalf of the plaintiff, a legal 
duty arose on the part of the train opera- 
tiyes to use care. 

[2] Appellant has argued that no afUrma- 
tive duty arose to use care until the plain- 
tiff was actually seen «r discovered In a 
position of peril; then a duty arose to use 
ordinary care to avoid Injuring him, other- 
wise no affirmative duty whatever arose, 
only a x>as8lye duty to refrain from will- 
fully injuring him upon discovering his pres- 
ence. Many cases are cited by appellant 
where such a rule Is announced. We think 
in nearly aU of them the doctrine, as applied 
to the facts of the respective cases, was 
properly applied. But, as can be seen on a 
reading of the cases (which will be noted 
by the reporter), the facts there and here 
are very dissimilar. This dissimilarity the 
appellant seemingly has regarded of but 
little importance. What particularly dis- 
tinguishes this case from those cited and 
relied on by the appellant is the evidence 
in respect of: (1) The habit and custom of 
children and others, without objection of any 
kind, boarding the defoidant's cars and 
trains in the presence and with the knowl- 
edge and acquiescence of train crews in 
Cliarge of Its cars and trains, and that such 
custom or practice was so general, notorious, 
and long continued as to Impart actual or 
presumptive knowledge thereof to the defend- 
ant; (2) the permission which the engineer 
gave the plaintiff and his companions, on 
the day in question, to board and ride on the 
train; (3) the plaintiff's boarding the car 
by reason of such custom, practice, and per- 
mission; (4) the youth and inexperience of 
the plaintiff as bearing on his knowledge 
and appreciation of the danger, and ills abil- 
ity to guard against it; (5) the discovery of 
his presence along the tracks under the clr- 
camstances heretofore stated, and his efforts 
to board the car, and his position thereon, 
noticed and observed by the engineer oper- 



ating the train, and Who had given the jdain- 
tiff and his companions permission to board 
it; (6)- the mgineer's knowledge — or what 
must be presumed of every man of ordinary 
Intelligence, luiowlng and seeing what the 
^iglneer here knew and saw — of a perilous 
situation and danger of a child of plaintilTB 
age boarding cars in motion, and climbing 
over the sides of them, under the circum- 
stances disclosed by the record. Viewed 
from such facts, a charge that no duty aros^ 
except abstention from willful and wanton 
injury, would have been erroneous. When 
the charge complained of is looked at as a 
whole, and is viewed in connection with and 
applied to the evidence as adduced by the 
plaintiff, we think it a correct statement of 
the law. And as the court fully submitted 
the case to the Jury on the defendant's the- 
ory and evidence, and upon statements of 
the law, as requested by it, we think It has 
shown no Just ground for complaint. 

The judgment of the court below is there- 
fore affirmed, with costs. Such is the order. 

Mccarty, O. J., and FRICK, J., concur. 



DICUS et nz. v. MAJOR et aL 

(Supreme Court of Washington. March 8, 
1913.) 

1. Bjectubrt (I 86*)— BuBDKN or Pboof— 

OUBTEB. 

Where, in an action to recover possession 
of land, the plaintiffs proved tiiat they were 
in peaceable, exclusive possession when they 
were forcibly ousted by defendants, the bat- 
den then shifted to defendants to prove a 
superior title, independent Of possession by 
either party. 

[Ed. Note.— For other cases, see BJectment, 
Cent Dig. ff 288-245; Dec. Dig. | 8«.*] 

2. Ejectmbnt (S 96*)— Fvidenck— Strni- 

CIENCY. 

Evi'^ence, in an action to recover posses- 
sion of land, wherein the controversy was over 
the location of a boundary line, held insufficient 
to overcome the prima facie case made out by 
plaintiffs' proof of prior peaceable possession 
and forcible ouster. 

[Ed. Note.— For other cases, see Ejectment. 
Cent. Dig. |f 296-298; Dec. Dig. | 96.*] 

Department 1. Appeal trom Superior Court, 
King County ; Boyd J. Tallman, Judge. 

Action by Hartwell Samuel Dicus and wife 
against George Major and others. From 
Judgment for plaintiffs, defendants appeaL 
Affirmed. 

Douglas, Lane & Douglas, of Seattle, for 
appdlants. Murphy & Wall, of SeatUe, for 
respondents. 

PARKER, J. This Is an action to recoYor 
possession of a strip of land about 4 feet 
wide and 133 feet long, lying along the 
common boundary line of two lots in dlffer- 
Mit additions to the city of Seattle, which 
the plaintiffs claim they have been unlaw- 
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-tally dlBposBesBed of by the defkndants. A 
trial before tbe conrt wlthont a Jury reault- 
«d In flndlngB and Judgment In favor of tbe 
plalnUffa, from which the defoidants have 
appealed. . 

This la in snbBtance a boundary dispute, 
the question being, Where upon the ground 
is the common boundary line of the adjoin- 
ing lots of the respective parties? Respond- 
ents are the owners of fractional block 16, 
consisting of a single lot, in Washington Ed- 
ition to the city of Seattle, which addition 
and lot are bounded upon the south by the 
line dividing the X. % and S. % of section 
17, township 25 N., range 4 E. Appellants 
are the owners of lot 1, In block 31, of Lake 
Union addition to the dty of Seattle, which 
addition and lot are bounded on the north 
by the same half section line, the Iota of the 
respective parties having a common bounda- 
ry along their entire length of 133 feet Ap- 
pellants Insist that this line is some four 
feet to the north of where respondents claim 
It to be. In March, 1883, the owners of 
land In the S. % of the section, having no 
title to the adjoining land in the N. %, sur- 
veyed and platted their land into lots, 
blocks, and streets, and caused the plat 
thereof, called I^ake Union addition, to be 
duly recorded in the office of the auditor for 
Bang county. It is plain from this plat that 
they Intended to plat all of their land \lp to 
the half section line, and that that line should 
be the northern boundary of their addition. 
Not only was this land platted upon paper, 
bnt It was actually surveyed and staked 
upon the ground; the northern boundary be- 
ing plainly marked by stakes at block cor- 
ners, at least one of which stakes Is still 
standing where It was originally placed at 
the northeast corner of appellants' lot 1. 
While It Is plain that this north boundary 
line of the addition was then marked by the 
owners' survey thereof as the half section 
line, it is not shown in what manner it was 
then ascertained to be such half section line. 
Very soon thereafter the owners of land in 
the N. % of the section bordering upon this 
line surveyed and platted their land Into 
lots, blocks, and streets, and caused the plat 
thereof, called Washington addition, to be 
recorded in the office of the auditor for 
Kli^ county. In surveying and platting 
this addition upon the ground, the owners 
conformed to the platting of Lake Union 
addition as to size of blocks and width of 
streets, and adc^ted the north boundary line 
of that addition as surveyed and staked 
upon the ground as the south boundary line 
of Washington addition. Since then there 
have been some fences constructed on the 
line thus marked upon the ground by lot 
owners other than the owners of the lots 
here Involved, upon the assumption that that 
was the correct comnuMi boundary line of 
the two additions. It appears that no doubt 
or controversy arose between owners of prop- 



erty aloog this line as to its correct location 
until wlihln the last few years when surve^B 
made by the dty engineering d^Mrtment 
Indicated that the half section line wad aat 
as originally marked upon the ground in the 
survey of these additions, but that it was 
some fonr feet to the north thereof as now 
claimed by appellants; but, as in the caae 
of the original survey of the additions, we 
have no evidence in this record as to the 
manner in which the dty determined the 
location of this half section Una Whether 
the line was determined by either survey in 
the proper manner according to the legal 
method of subdividing sections in order to 
determine the correct lines of legal subdlvl- 
sions we are not informed. 

Respondents became the owners of block 
16 of Washington addition in July, 1907. 
Soon thereafter they improved this block by 
building a dwelling house thereon and im- 
proving their lawn adjacent to their dwell- 
ing, clear up to the common boundary line 
of the additions as originally surveyed and 
marked upon the ground by the stakes, one 
of which, as we have noticed, is still stand- 
ing as marking the northeast corner of ap- 
pellants' lot and the southeast comer of re- 
spondents' lot. Respondents thus continued 
in peaceable and exclusive possession of 
thdr lot as originally marked upon the 
ground, until March 10, 1911, when they 
were fordbly ousted of their possession of 
the strip here involved. Very soon thet«- 
after respondents commenced this action 
to recover possession of the land they bad 
been thus dispossessed of. 

[1] Counsel for appellants, seeking at the 
outset to avoid the burden of proof and keep 
it upon respondents, Invoke the general rule 
that a plaintlfT seeking to recover possession 
of land must do so upon the strength of his 
own title, and not upon the weakness of that 
of his adversary. Passing for the moment the 
question of the superiority of the respective 
paper titles of the parties, let us see where 
the burden of proof would rest when we 
arrive at the solution of that question. We 
assume that neither of the parties has ac- 
quired title against all the world by adverse 
possession ; but it by no means follows that 
respondents have not superior title to that 
of appellants, viewed from the standpoint of 
possession alone. We have seen that re- 
spondents were in peaceable, exclusive pos- 
session of the land in controversy when they 
were fordbly ousted of their possession by 
appellants. The law seems to be well settled 
that in such cases the party so ousted, suing 
to recover possession, makes a prima fade 
case entitling him to so recover when he lias 
shown that he was In peaceable, exclusive 
possession, and was fordbly ousted there- 
from by the defendant That is, he has by 
such a showing proven prima fade that he 
has the superior title. In the early Califor- 
nia case of Hutchinson ▼. Perley, 4 Cal. 33, 
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60 Am. Dec. 678, there was inTolYed the suf- 
ficiency of a complaint in ejectment where 
the plaintiff rested his title upon his peace- 
able possession alone at the time he was 
ousted. Sustaining this complaint as stat- 
ing a cause of action, the court said : "Pos- 
session is always prima facie evidence of ti- 
tle, and proof of prior possession is enough 
to maintain ejectment against a mere naked 
trespasser. The allegation that the plaintiff 
was in possession at the time of the ouster 
complained of Is a sufficient allegation of 
title to make the declaration good. The 
demurrer was therefore improperly sustain- 
ed." It Is manifest that, if such a complaint 
states a cause of action, proof to the same 
extent would make a prima facie case. 
Among the numerous decisions in Iiarmony 
with this view the following may be noted: 
McLawrin t. Salmons, 11 B. Mon. (Ky.) 96, 
S2 Am. Dec. 563; Green y. Jordan, 83 Ala. 
220, 3 South. 513, 3 Am. St. Rep. 711; Adm'r 
of Jones V. Kunn, 12 Oa. 469; Ashmead et 
al. V. Wilson, Executrix, 22 Fla. 255. In the 
text of 15 Cyc. 129, the rule Is stated thus: 
"A prior pos-session creates a presumption of 
title which entitles plaintiff to recover 
against a naked trespasser. And this pre- 
sumption can only be rebutted or overcome 
by showing Utle in defendant, or an out- 
standing title in a third party, or that plain- 
tiff's title was subordinate and permissive, 
or that the action Is barred by the statute 
of limitations." See note In 18 L. R. A. 784. 
[2] Supposing now that all parties had 
rested with the evidence showing these facts 
of possession and ouster, It is plain that re- 
spondents would have been entitled to Judg- 
ment for recovery of the land. This being 
true. It foUows that thereupon the burden of 
proof shifted to appellants, and It was for 
them to show a superior title. Independent 
of possession of either party. Have they 
then maintained this burden of proof to the 
extent that they are entitled to retain pos- 
session? We are constrained to hold to the 
contrary. It is true that the evidence In- 
troduced of the city surveys is of some 
weight tending to show the location of the 
half section line as claimed by appellants. 
But we regard the surveys made by the own- 
ers of the respective additions establishing 
the common boundary as they plainly In- 
tended on the half section line of at least 
equal weight as evidence showing the true 
location of that line. It Is manifest that 
neither of these Is very cogent or convincing 
as to the true location of the half section 
line, because we liave no evidence as to the 
methods followed In either survey In deter- 
mining the location of the half section line. 
As to whether that line was determined by 
a proper legal subdivision of the section, we 
are wholly in the dark In both cases. It 
seems clear to us that appellants have not 
overcome the prima fade case made by re- 



spondents by their showing of the tmct that 
they were In peaceable possession and were 
forcibly ousted by api)eUant8. This, we 
think, turns the scale In favor of resiwnd- 
ents and entitles them to recover. 
The Judgment Is affirmed. 

CROW, C. J., and CHADWICK, GOSE, 
and MOUNT, JJ., concur. 



GRAVES V. TACOMA RT. & POWER CO. 

(Supreme Court of Wasbington. March 8, 
1913.) 

1. Street Railroads (J 03*) — Injubt to 
Person on Street— Neolioencb. 

While a street car company must operate 
its cars with ordinary care according to the 
circumstances, it was not negligeuce, as against 
a person on the street, to permit passengers to 
ride on the steps of its cars with their hndies 
protruding, where the car approached slowly, 
sounding an alarm, and was in plain view of 
the injured party, so that he saw such passen- 
gers in time to have avoided being struck by 
their bodies. 

[Ed. Note. — For other cases, see Street Rail- 
roads, Cent Dig. S| 105-200; Dec Dig. f 93.«] 

2. Street Railroads (| 98*)— Injubt to 
Person on Strbbt— Contubutobt Neoli- 

QENCE. 

Where a person awaiting an approaching 
street car saw that persons were clinging to 
the steps of the car outside the closed gates, 
in time to have gotten out of the way and 
avoided being struck by their bodies, be was 
guilty of contributory negUgence barring a re- 
covery. 

(Ed. Note.— For other cases, see Street Rail- 
roads, Cent. Dig. |{ 204-209: Dec. Dig. i 9&*] 

Department 2. Appeal from Superior 
Court, Pierce County; E. M. Card, Judge. 

Action by John Graves against the Ta- 
coma Railway & Power Company, a corpora- 
tion. From a Judgment of nonsuit, plaintiff 
appeals. Affirmed. 

Govnor Teats, Hugo Metzler, Leo Teata, 
and Ralph Teats, all of Tacoma, for appel- 
lant J. A. Shackleford and F. D. Oakley, 
both of Tacoma, for respondent 

FCLLERTON, J. The appellant brought 
this action against the respondent to re- 
cover damages for personal injuries. He 
was nonsuited in the court below, and ap- 
peals. 

The appellant lives near the line of the 
respondent's suburban road, which runs be- 
tween the cities of Tacoma and Puyallup. 
Cars passing over the line of the road enter 
the city of Tacoma on one of Its principal 
avenues, from whence they proceed to the 
heart of the city where they turn on a loop 
and pass out of the city on the same track 
on which they enter It. In passing in and 
out the cars receive and discharge passen- 
gers at all of the principal street crossings. 
On the evening of September 4, 1911, some 
form of public entertainment was given in 
the city of Tacoma which had attracted to the 
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cl(7 nambers of people, many of whom, and 
among tliem tbe appellant, bad come into tbe 
city over the respondent's road. At the close 
of the entertainment there was a rush to 
return, and the appellant, finding the asual 
places of boarding the cars blocked with 
people, went to tbe place where tbe cars 
made the turn for the outward Journey, 
Intending to take a car at that point. He 
took a position along the side of the track 
on ttie outward or convex side of the curve. 
Before a car arrived, a number of people 
having the same purpose as the appellant col- 
lected at the same place, and massed along 
the side of the track. Others again, antic- 
ipating that there would be a crowd wait- 
ing to take the cars at the loop, went along 
the track towards the approaching cars, 
and, meeting an incoming car, boarded it 
before It reached the loop, loading it to its 
capacity. After the car was filled, the en- 
trance gates were closed, and a number of 
persons mounted tbe steps and clung to tbe 
outside of the gates; their bodies projecting. 
some little distance beyond tbe sides of tbe 
car. Loaded in this manuer the car approach- 
ed the place where the appellant was stand- 
ing. The front end of the car passed him 
without touching him, but before the rear 
end reached him, or about the time the rear 
end reached him, the people behind him 
surged forward, pressing him against the 
bodies of the persons hanging on to the rear 
steps, and he was dragged along in tbe 
direction of the motion of the car and in- 
jured. The car approached the place slow- 
ly, at about the speed of an ordinary walk. 
Its gong was being sounded and Its lights 
were burning. It was in plain view of the 
appellant long before It reached him, and 
before it reached him, as he himself testified, 
be "looked back and saw a crowd on the 
rear steps of the car." 

[1] It is alleged that the respondent was 
negligent in permitting persons to ride on 
the steps of the car outside of the gates, and 
that this was the proximate cause of the 
appellant's Injuries. We have not been, how- 
ever, able to take this view of the record. 
It is not negligence in Itself as against per- 
sons on the streets for a street car company 
to permit persons to ride on the steps of Its 
cars, even though the bodies of the persons 
BO riding may protrude beyond the ordinary 
line of the sides of the cars. If such an 
act Is negligence at all. It must be so only 
under peculiar circumstances; circumstances 
where Injuries therefrom were or ought to 
have been reasonably foreseen. It is, of 
course, the duty of a street car company to 
operate Its cars at all times with ordinary 
care; and it is trne, also, that what consti- 
tutes ordinary care In the operation of a 
car varies with the circumstances. But 
clearly there Is no circumstance shown here 
that takes the case from without the ordi- 
nary rule. The car approached slowly. An j 



alarm was soundM giving warning of its 
approadi. Tbe car was in plain view of the 
appellant. He observed Its exact condition 
before It reached him, and knew that it 
was loaded to its capacity, and that per- 
sons were clinging to the steps outside the 
closed gates. He had time and opportunity 
to escape after he had knowledge of the 
conditions. 

[2] And, when It is remembered that he 
had the same duty to exercise ordinary care 
to avoid being injured that the respondent 
had to avoid injuring him, It seems clear 
that bis conduct was negligent, suf&clently 
so to bar a recovery even were negligence 
shown on the part of the railway company 
in the particulars alleged. 

The Judgment will stand affirmed. 

CROW, C. J., and MAIN, MORRIS, and 
ELLIS, JJ, concur. 



PYLE V. STARBIRD. 

(Supreme Court of Washington. March 8, 
1913.) 

Monet Lent (§ 7*)— Presumption. 

That a person remitted by check certain 
moneys to another did not create a presump- 
tion that the remittance was intended as a 
loan, or create an implied promise to repay the 
same. 

[Ed. Note.— For other oases, see Money Len'-. 
Cent. Dig. §§ 11-13; Dec. Dig. « 7.*] 

Department 2. Appeal from Superior 
Court, King County; H. A. P. Myers, Judge. 

Action by Frank Pyle, as executor of the 
estate or ijimma Starblrd, deceased, against 
John H. Starbird. From a judgment for de- 
fendant, plaintiff appeals. AfiBrmed. 

McCafTerty, Robinson & Godfrey, of Seattle, 
for appellant. Revelle, Revelle & Revelle, of 
Seattle, for respondent 

PER CURIAM. The appellant, as execu- 
tor of the estate of Emma Starbird, deceased, 
brought this action against the respondent to 
recover the sum of $350, alleged to have been 
loaned the respondent by Mrs. Starbird In 
her lifetime. After issue had been joined on 
the complaint, a trial was had by the court 
sitting without a jury, and resulted in find- 
ings and a judgment for the respondent, from 
which the executor appeals. 

From the record it appears that Mrs. Star- 
bird, some months preceding her death, re- 
mitted to the respondent, by check, the money 
for which the administrator sues. No writ- 
ing passed between the parties showing the 
purpose of the remittance; but Mrs. Star- 
bird afterwards claimed that the remittance 
was a loan, and placed the claim in the 
hands of her counsel for collection. Under 
the advice of her counsel, a letter was writ- 
ten to the respondent demanding payment. 
To this the respondent answered, denying 
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liability, seemingly irestlng his contention of 
nonliability on the gtonnd that the money 
was a gift to blm. In defense of the a<;tlon, 
however, he sought to show that the money 
was paid him for adrances made for Mrs. 
Starbird'8 use and for services be had ren- 
dered ber in the conduct of a certain busi- 
ness in which she was engaged. Owing to 
the statute, he was not permitted to testify 
to the facts himself; but he introduced the 
testimony of certain persons, who were wit- 
nesses to transactions between himself and 
Mrs. Starblrd, which, while somewhat frag- 
mentary, tended to support bis contentions. 
On the whole, we are not inclined to over- 
turn the findings of the trial Judge. The 
mere showing that Mrs. Starblrd, in her life- 
time, remitted by check certain moneys to 
the respondent does not of itself create a 
presumption that the remittance was intend- 
ed as a loBn, or create an implied promise 
on his part to r^ay the money; and such 
presumption as may have been raised by the 
fact that Mrs. Starblrd sought to recover 
It back as a loan we think was overcome 
by the showing made on the part of the re- 
spondent 
The judgment is affirmed. 



HIGSON V. HUGHES. 

(Supreme Court of Washington. March 6, 
1913.) 

1. Sales (| 118*)— Rescission by Bdtkr— 
Effect of Delay. 

Where property was sold subject to in- 
cumbrances described as chattel mortgages, 
the fact tliat one of the instruments was a 
conditional bill of sale, and not a chattel mort- 
gage, did not justify a rescission where the 
misdescription was inadvertent and without in- 
tent to defraud, the purchaser was not dis- 
turbed in her possession because of the differ- 
ence in the character of the instrument, and 
no attempt was made to rescind until an action 
for the purchase price was brought long after 
the sale. 

[Ed. Note. — For other cases, see Sales, Cent 
Dig. ! 292; Dec Dig. i 118.*] 

2. Sales ({ 126*)— Rescission bt Buteb— 
Effect of Delay. 

Rescission depends on ecjuitable principles, 
and must be resorted to within a reasonable 
time after the defect or breach of warranty 
upon which it is based is known or might have 
been known, and when not resorted to until a 
suit to recover the purchase price after a lapae 
of considerable time is not favored. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. If 313-317; Dec. Dig. | 126. •] 

Department 1. Appeal from Superior 
Court King County ; R. B. Albertson, Judge. 

Action by Rose Hlgson against Margaret 
J. Hughes. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

GaldweU ft Rlddell, of Seattle, for ap- 
pellant Penrose In McEIwaln and B. V. 
Griswold, both of Seattle, for respondent 



CHADWICK, J. Flalntm brought enit to 
recover on a promiBsory note given in part 
payment for a lodging house previously sold 
by her to the defendant The defendant an- 
swered, setting up a "failure of title or 
breach of warranty of title to the property 
conveyed." EYom a judgment in favor of 
plaintiff, defendant has appealed. 

[1] The first contention made in the briefs 
goes to the facts of the case. It will serve 
no purpose to review them. We have read 
the record and agree with the trial judge 
that plaintiff is entitled to recover, unless 
there was a breach of covenant of title. A 
part of the consideration for the property 
sold was the assumption on the part of the 
defendant of three several debts described 
In the bill of sale as chattel mortgages. One 
of these items of debt was, in fact evidenced 
by a conditional bill of sale. The court 
found, and we think properly so, that there 
was no intention to defraud, that the debt 
was described and understood, and that the 
use of the words, "chattel mortgage," was 
an inadvertence. It may be admitted that 
there is a difference between the legal effect 
of the chattel mortgage and a bill of sale. 
In case of foreclosure, the mortgagor might 
pay the debt at any time before judgment 
and release the property; whereas, If pos- 
session Is taken under a conditional bill of 
sale, no grace or time would remain in the 
vendee. But we do not think this rule, if 
it be a rule, should obtain In all cases and 
without qualification. This action was be- 
gun by the vendor long after the sale and 
after a deferred payment bad matured. It 
nowhere appears that the vendee has been 
or will be disturbed because of the differ- 
ence in the character of the instruments 
evidencing the debt The time elapsing would 
imply that she was willing to accept the 
property whether covered by chattel mort- 
gage or a conditional sale, and meet the 
debt when due; for, if she had desired In 
tlie first place to rely upon the alleged mis- 
representation, she could have brought an 
action to rescind at once. This she did not 
do, but has contented herself by keeping 
and conducting the lodging house and of- 
fering rescission only as a defense. The 
general rule is that failure of title operates 
as a failure of consideration, and, so long 
as the imrchaser is not disturbed in his pos- 
session, he cannot plead rescission upon suit 
for the purchase price unless the seller was 
guilty of fraud in relation to the title. 8S 
Cyc. 542. 

[2] Whether this rule prevails in its en- 
tirety in this state (Klock v. Newbury, 63 
Wash. 158, 114 Pac. 1032) we do not now 
decide ; bnt it is certain that rescission is a 
doctrine sustained by reference to equitable 
principles, and must be resorted to within a 
reasonable time after the defect or breach of 
warranty is known or might have been 
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known. Aa « defenm to ui action at law 
reedsslon la not favored. Tbe bnrden of 
acting and acting promptly Is on the one as- 
aertlng the right to rescind. To act only 
after the lapse of time and upon suit to re- 
eover the purchase price, nothing appearing 
to excuse the delay, will bar the right to 
readnd. The case of Baker v. McAllister, 
2 Wash. T. 48, 3 Pec. 581, Is relied upon by 
appellant. Without questioning that case or 
Its proper application to the existent facts, 
we think where bad faith Is not proved, and 
cannot be Imputed to the seller and dme has 
elapsed, that the later ease of Decker ▼. 
Bcfaulta, 11 Wash. 47, S9 Pac. 261, 27 I<. B. 
A. 335, 48 Am. St Kep. 858, Is more In point 
In the first case there was a "lien not known 
to the vendee," and the property was taken 
by the claimant through no fault of hU own. 
Here there was no concealment of any ma- 
terial fact The defendant has. not been dis- 
turbed. She has not moved upon her right, 
bnt has retained the property. She has not 
done equity, nor has she been vigilant, and 
therefore she cannot recover. 
Judgment affirmed. 

GROW, a X, and aOBB, VABKEIR, and 
MOUNT, JJ., concur. 

(71 Waah. «M) 
STATE ex rel. SHORT, Mayor, et aL v. 
CLAUSEN, State Auditor. 

(Supreme Court of Washington. March 8, 
1913.) 

MuWICIPAt COBPOBATIONB (§ 918*)— UWINTM,- 

UOIBL.E Ballots. 

Under Rem. & BaL Code, | 8006. requir- 
ing a proposition to issue water bonds to be 
adopted and assented to by three-fifths of the 
tnalified voters of the city voting at the elec- 
tion on the question, ballots improperly cast or 
rejected for illegality or because unintelligible 
cannot be coanted in determining the vote cast 

glEId. Note.— For other cases, see Municipal 
J'PorationjL Cent Wg. U 191»-19i«l; L»ec 
'g. § ijlo* J 

Crow, O. J., disaeating. 

Department 2. Proceedings by the State 
of Washington on the relation of Thomas 
Short Mayor, and otbera against C. W. Clau- 
sen, State Auditor, for a writ of mandate. 
Writ issued. 

F. W. Greenman, of Tacoma, for relators. 
W. y. Tanner and R. E. Campbell, both of 
Olympla, for respondent 

MORRIS, 3. Relators, as officials of tHe 
town of Milton, apply for a writ of mandate 
to respondent to compel the Issuance of a 
warrant In the sum of $5,500 In payment of 
water bonds purchased by the state. The 
warrant was refused on account of a doubt 
as to wbetber or not the bonds received 
the necessary three-fifths aSirmatlre vote. 
In determining this question, we are called 
upon to decide whether ballots rejected as. 



nnkitelllgtble or Qlegal shbuld T>a counted la 
ascertaining the total number of votes cast 
In the submitted proposition. The language 
of the statute governing matters of this kind, 
as found in section 8006, Rem. & BaL Code, 
is: "And such proposition shall be adopted 
and assented to by three-flftha of the quali- 
fied voters of the said city or town voting at 
said election." We have found some confiict 
in the authorities; but a careful examina- 
tion convinces us that the decided wel^t of 
authority la to the effect that ballots im- 
properly cast or rejected because of illegality 
or unintelllglblllty cannot be counted in de- 
termining the total vote cast We shall not 
attempt to review all the authorities sub- 
mitted to 08, nor discuss the various reasons 
advanced by those courts reaching a differ- 
ent conclusion from the one we adopt One 
of the latest cases upon a like question is 
Town of Eufaula v. Gibson, 22 Okl. 607, 
98 Pac. 565, upon which respondent places 
strong reliance^ This was a county seat re- 
moval case, and the requirement of the stat- 
ute was "a majority of all votes cast" It 
was held that, under the peculiar laqguage 
of this requirement, all ballots, whether de- 
fective or not, should be counted in ascertain- 
ing this majority. The court In so holding 
reviews many cases, and distinguishes its 
statute from a requirement reading, "If a. 
majority of said electors shall ratify the 
same," as construed In Re Denny, 166 Ind. 
104, 69 N. E. 359, 51 U B. A. 722; or, "When- 
ever a majority of the electors voting shall 
so determine," as In People v. Town of Berke- 
ley, 102 Cal. 298, 36 Pac. 591, 23 L. E. A. 
SSS, and People v. Brown, 11 111. 478; or, 
"A majority of the legal voters," as In State 
V. Wlnkelmeler, 35 Mo. 103 ; or, "If a major- 
ity of the electors qualified to vote • * • 
voting thereon shall approve," as in Bott T. 
Wurts, Secretary of State, 62 N. J. Law, 107, 
40 AtL 740; and seems to agree that in the 
face of such, irequlrements, tbose cases state 
the correct rule in holding that only those 
ballots entitled by law to be counted for or 
against the proposition can be counted In 
determining the required majority. 

The New Jersey court, in the last-cited 
case, also recognizes such a distinction, and 
says: "To sustain the contention that, in 
the determination of the board of state can- 
vassers, the number of names on the poll 
books, which Included the votes given for 
and against each proposed amendment, aa 
well as the number of ballots rejected, should 
be considered in ascertaining the majority. 
Slingerland v. Norton r69 Minn. 351] 01 N. 
W. 322, and Smith v. Board [64 Minn. 16] 65 
N. W. 956, were cited. Those decisions were 
made upon a statute submitting to an elec- 
tion the question of the removal of county 
seats, which provided that, if 55 per cent of 
the votes cast at such eluctlou shall be in 
favor of changing the county seat to the 
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place named, the change shall be made. The 
court, on a construction of the words 'votes 
cast,' held that the majority was to be as- 
certained from all the ballots that were cast 
at the election, although some of the ballots 
could not be deciphered or counted either 
for or against the proposed change of the 
county seat. Decisions of which the cases 
cited are types have no relevancy to the con- 
struction of our Constitution. The constitu- 
tional provision does not require a majority 
of the voters, who are admitted as such at 
the election, and who, in fact, exercise, or 
attempt to exercise, the elective franchise. 
The certificate of the number of votes re- 
ceived by the several election boards is pre- 
sumptive evidence that the persons by whom 
they were cast were qualified voters. But 
that concession does not dispose of this ques- 
tion. The Constitution requires that the ap- 
proval and ratification of any amendment 
shall be by a majority of electors, who are 
not only qualified to vote, but who did ac- 
tually vote, upon such amendment; that Is, 
qualified voters whose ballots were entitled 
by law to be counted In declaring the result 
of the election either for or against the 
amendment. Though a qualified voter suc- 
ceeds in getting his name on the poll list, 
and a ballot in the ballot box, he is not a 
voter voting on the amendments, unless his 
ballot Is such as is prescribed by law, and 
conforms to the general law regulating elec- 
tions. The act contains no provision for the 
certificate and return of the ballots that were 
rejected; nor does it provide for an inquiry, 
either before the county boards of election 
or before the board of state canvassers, with 
respect to the grounds upon which votes have 
been rejected ; nor are either of these boards 
empowered to embody In their oflBcial action 
any results other than such as are exhibited 
by the official statements produced before 
them. The ballots returned as rejected must 
be taken to have been properly rejected, and 
consequently are to be excluded from the 
computation of the votes cast for or against 
the amendments. Such ballots are simply 
nullities." 

Referring now to the language of our stat- 
ute requiring an affirmative vote by "three- 
flfths of the qualified voters * » * vot- 
ing at said election," it is apparent, we think, 
that such language is within the rule of the 
Wurts and other cases above cited, rather 
than within that of the Eufaula Case. In 
fact, there is little, if any, distinction be- 
tween the language in the Wurts Case, "The 
electors qualified to vote • » » voting 
thereon," which the Eufaula Case says calls 
for a different rule than the one It announces, 
and the language of our statute, "The quali- 
fied voters * » * voting at said elec- 
tion." So that It may almost be said that 
the Eufaula Case, after reviewing a vast 
number of authorities, is authority for our 



holding that, under language such as oar^ 
illegal or rejected ballots shall not be count- 
ed. Respondent also relies upon State y. 
Roper, 46 Neb. 724, 61 N. W. 763, another 
county seat removal case^ where, under the 
provision, "Any place receiving three-fifths of 
all the votes cast shall become and remain 
the county seat," it was held that void and 
unintelligible ballots should be counted la 
determining the result The same case and 
question, we find, were subsequently sub- 
mitted to the court in Hocknell v. Roper, 47 
Neb. 417, 66 N. W. 539 ; and upon a re-examl- 
nation the court was convinced of its error 
in so ruling, and then held that rejected and 
unintelligible ballots could not be considered 
in determining the result Smith y. Board 
of Commissioners, 64 Minn. 16, 65 N. W. 
956, Is also cited by respondent This was 
also a county seat removal case. The statute 
provided that the proposition must receive 
"55 per cent of the votes cast"; and It was 
held "votes cast" was equivalent to ballots 
cast and all ballots cast, whether good or 
bad, should be counted. The court bases Its 
opinion upon the evident intent of the Legis- 
lature in view of all the provisions of the re- 
moval statute. The same court later on, in 
Hopkins V. Duluth, 81 Minn. 18», 83 N. W. 
536, in a case involving the submission of a 
new municipal charter, where it was provid- 
ed that the proposition must receive the af- 
firmative vote of "four-sevenths of the quali- 
fied voters voting at such election," held 
that unintelligible ballots should be excluded 
in arriving at the result, saying, in referring 
to these rejected ballots : "The effort of the 
voter, in each instance, to avail himself of 
his right of franchise amounted to nothing; 
and the most we can say for it is that it was 
a mere attempt to vote and could not be count- 
ed." The court then proceeds to distinguish 
this ruling from its former ruling in the coun- 
ty seat removal case, and defends its former 
ruling upon the peculiar situation presented 
in cases of that character calling for the an- 
nouncement of such a rule. The court's dis- 
tlugulshment of the two cases must be ac- 
cepted, or the latter case must be regarded as 
overruling the former. It will be noted that 
the statutory requirement considered in the 
latter case is in effect identical with the 
provision of our statute. 

In Wightman v. Tecumseh, 157 Mich. 326, 
122 N. W. 122, the requirement considered 
was "a two-thirds vote of the electors voting 
upon the question." Pifty-flve ballots were 
rejected as illej:al because of distinguishing 
marks ; and it was held that, under this re- 
quirement, these rejected ballots could not 
be Counted in determining whether or not the 
submitted proposition had received the neces- 
sary two-thirds affirmative vote. Discussing 
this holding, it Is said: "Complainant 
* • • insists that the legal electors voted 
these ballots, and therefore they should b« 
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counted to esUmatinK the two-thirds Tote. 
In other words, he Insists that these votes 
■were valid for one purpose, but void for all 
others. The position Is untenabla The 
statute makes all such votes void. A void 
vote Is of no more effect than no vote." A 
like rule Is announced In Murdoch v. Stranre, 
99 Md. 89, 5T Atl. 828, 3 Ann. Gas. 66, where 
It Is said : "The overwhelming weight of au- 
thority Is In favor of these views." Similar 
views upon like questions are found In Cat- 
lett V. Railway Co., 120 Tenn. 689, 112-8. W. 
559; Battle Creek Brewing Co. v. Supervi- 
sors, 166 Mich. 52, 131 N. W. 160, Ann. Cas. 
1912D, 946 ; Attorney General v. Supervisors, 
166 Mich. 61, 131 N. W. 163 ; State v. Blals- 
dell, 18 N. D. 31, 119 N. W. 360. 

It Is clear, we think, in considering wheth- 
er or not any like submitted proposition has 
received the requisite afflrmatire vote, that 
only those ballots 'that express the voter's 
choice with such clearness that the ballot can 
be counted either for or against the submit- 
ted proposition can be counted in the totals. 
The requirement contemplates two ballots 
only, one affirmative and the other negative. 
To adopt the other rule would be to say that 
three ballots were contemplated. One af- 
firmative, one negative, and the other neither 
affirmative nor negative, but forming a new 
class into which all ballots for any reason 
void must go. Nothing of this kind was 
ever contemplated by the Legislature; In 
demanding a three-fifths affirmative vote, the 
essential requirement was intended to mean 
the affirmative votes should exceed the nega- 
tive votes by one-fifth. To make the require- 
ment read the affirmative votes should ex- 
ceed the negative votes, plus all other votes 
by one-fifth, Is to read toto the statute some- 
thing not there nor intended to be there. 

Let the writ Issue. 

MAIN, ELLIS, and FULLERTON, JJ., 
concur. 

CROW, C. J. (dissenting). As stated in 
the majority opinion the statute, section 
8006, Rem. & Bal., requires that "such prop- 
osition shall be adopted and assented to by 
three-fifths of the qualified voters of the said 
city or town voting at said election." In 
other words, the mandate of the statute is 
that the affirmative assent of three-fifths of 
all qualified voters voting at the election 
shall be required to adopt the proposition. It 
is conceded that the proposition did not re- 
ceive the requisite three-fifths, unless the 
electors, who cast the so-called unintelligible 
ballots, and who were qualified voters, are 
to be Ignored, or held not to have voted at 
the election. I am of the opinion that, in 
contemplation of the statute, they did vote 
at the election ; that the proposition failed 
to carry ; and that the writ should not Issue. 
I therefore dissent 



STATE T. McPHBRSON. ._ 

(Supreme Court of Washington. March 6, 
1913.) 

1. InDICTMBNT ANO iNVOBMAXIOIf (I 110*)— 

Pbosbcctiok fob Nonsiutpobt — Invobma- 

tion — sutficikmot. 

An laforBiatioa in the languase of Rem. 4t 
Bal. Code, S 2444, making it a criminal oSenae 
for a husband to willfully and without lawful 
excuse desert or willfully neglect or refuse to 
provide for the support of bia wife, she being In 
necessitous circumstances, was not demurrable. 

[Ed. Note.— For other cases, see Indictment 
and Information, Cent. Dig. ii 289-294; Dec 
Dig. i 110.»] 

2. Htibband and Wife (| 313*)— Pbosecu- 

TION fob NoNSUPPOBT— EVIDKNCB— NbCBS- 

BITOUS Cibcumstancbs. 

Evidence in the prosecution of a husband 
for failure to support his wife, in violation of 
Rem. & Bal. Code, { 2444, held to sustain a 
finding that she was in necessitous circum- 
stances. 

[Ed. Note. — For other cases, see Husband 
and Wife, Cent. Dig. | 1110; Dec. Dig. | 313.*] 

3. Husband and Wife (| 313*)— Pbosbcution 
FOB Nonsuppobt — Evidence — Willfui, 
Neglect. 

Evidence, in a prosecution of a husband for 
failure to support his wife, in violation of Rem. 
& Bal. Code, § 2444, held to sustain a finding 
that be was guilty of a willful neglect and re- 
fusal to provide for her support and mainte- 
nance. 

[Ed. Note.— For other cases, see Husband 
and Wife, Cent Dig. { 1110; Dec. Dig. { 313.*] 

4. HrSBAND AND WiFE (| 4*)— SUPPOBT OF 

Wife- DuTT of Husband. 

It is the husband's duty to do the best he 
can to support and maintain his wife in the 
manner suitable to bis station and circum- 

Etances. 

[Ed. Note. — For other cases, see Husband 
and Wife, Cent Dig. {f 9, 10 ; Dec. Dig. { 4.*] 

5. Husband and Wife (I 313*)— Pbosecu- 
TioN FOB NoNsuppoBX— Evidence— Admib- 
BiBiLiry. 

In a prosecution of a husband for violating 
Rem. & Bal. Code, { 2444, making it a criminal 
offense for a husband to willfully and without 
lawful excuse fail to support bis wife, she be- 
ing in necessitous circumstances, evidence of 
the wife's pregnancy was admissible as a cir- 
cumstance tending to prove her necessitous con- 
dition. 

[Ed. Note.— For other cases, see Husband 
and Wife, Cent Dig. f 1110; Dec. Dig. { 313.*] 

6. Infants (| 68*)— Cbimbb— Minob Husband 
-Prosecution fob Nonsuppobt— "Delin- 
quent Child. " 

A husband under 18 years of age was not 
exempt from punishment under Rem. & Bal. 
Code, S 2444, for failing to support his wife, 
and punishable only as a delinquent child as 
provided by Rem. & Bal. Code, § 1999, provid- 
ing that a delinquent child may be tried under 
the provisions of the Criminal Code. 

[Ed. Note.— For other cases, see Infants, 
Cent. Dig. §§ 170, 177 ; Dec. Dig. f 69.* 

For other definitions, see Words and Phrases, 
vol. 2, p. 1956.] 

7. Infants (S 65*)— Ceimes— Nonsuppobt of 

Wife — Voidable Mabriage. 

Rem. & Bal. Code, § 2444, making it a 
criminal offense for a husband to willfully neg- 
lect or refuse to support his wife, she being in 
necessitous circumstances, applies in a ease of 
a voidable marriage between minors; it being 
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the husband's duty to support his wife until 
there has been a decree of annulment. 

[Ed. Note.— For other cases, see Infants, 
Cent. Dig. | 171; Dec. Dig. f «.•] 

a Htjsband and Wife (| 304*)— "Cbiminal 

NONSUPPORT"— Dbsebtion. 

Mere desertion without criminal nonsup- 
port does not constitute a violation of Rem. & 
Bal. Code, i 2444, making it a criminal offense 
for a husband to willfully desert or neglect or 
refuse to provide for the support of his wife; 
she being in necessitous circumstances. 

[Ed. Note.— For other cases, see Husband 
and Wife, Cent Dig. i 1102; Dec. Dig. | 
304.*] 

9. Cbiminai. Law (| 823*)— Inbteuctiowb — 

GUKK OF ErROB. 

In a prosecution for a violation of Rmn. & 
BaL Code, § 2444, making it a criminal offense 
for a husband to willfully desert or unlawfully 
neglect or refuse to support liis wife, she being 
in necessitous circumstances, error in instruct- 
ing to find defendant guilty if he deserted his 
wife without lawful excuse was not cured by a 
proper instruction to acquit him if he did not 
willfully fail to support her, she being in neces- 
sitous circumstances; the two instructions be- 
ing in direct conflict and irreconcilable. 

[Ed Note.— For other cases, see Criminal 
Law, Cent Dig. §< 1992-1995, 3168; Dec. Dig. 
i 823.*] 

10. Infants (| 68*)— Cbimes— Nonsuppobt 
OF WiFB— Judgment. 

On conviction of a husband under 18 years 
of age for willful nonsupport of his wife, she 
being in necessitous circumstances, in violation 
of Rem. & Bal. Code, i 2444, a judgment, im- 
posing imprisonment, should have been limited 
to the time during which the marital state 
should continue, where it appeared that the 
marriage was voidable. 

[Bd. Note. — For other cases, see Infants, 
Cent Dig. }§ 176, 177 ; Dea Dig. { 69.*] 

11. Infants (8 69*)— Cbmes— Nonsupport or 

WlFK-^UDOMENT. 

On conviction of a minor. Laws 1900, c. 
190, i 11, providing for the confinement of 
minors apart from adult convicts, should be em- 
bod^ as a part of the judgment 

[Ed. Note. — For other cases, see Infants, 
Cent Dig. U 176, 177; Dec. Dig. f 6».*J 

Department 1. Appeal from Superior 
Court, King County; J. T. Ronald, Judge. 

Gordon McPherson was convicted of un- 
lawful desertion and nonsupport of bis wife, 
and be appeals. Reversed. 

Geo. McKay, of Seattle, for appellant. 
John F. Murpby and Thos. J. L. Kennedy, 
both of Seattle, for the State. 

60SE, J. Tbe charge against tbe defend- 
ant is that on tbe 7th day of February, 
1912, be willfully and without lawful ex- 
cuse deserted, and willfully neglected and 
refused to provide for the support and main- 
tenance of, Louise McPberson, his wife, she 
then being in necessitous circumstances. 
Tbe verdict was "guilty as charged." A 
judgment was thereupon entered, whereby 
it was ordered and adjudged that be be 
punished "by confinement in tbe county Jull 
of tbe (ounty of King" for the term of 12 
months, and that execution of tbe sentence 
be stayed on condition that he file a bond, 
in tbe sum of $1,000 with sureties to be ap- 



proved by the court, for the payment of 15 
weekly to and for the benefit of bis wife. 
Xbe defendant has appealed. 

[1] His first contention is that bis de- 
murrer to the information should have beea 
sustained because of the failure to allege 
a continuing neglect The Information fol- 
lows the language of the statute, and is not 
vulnerable to a demurrer. Rem. & BaL 
Code, i 2444; 21 Cyc. 1613, 1614. Tbe stat- 
ute makes it a crime for tbe husband vrUl- 
fuUy And without lawful excuse to desert, 
or to willfully neglect or refuse to provide 
for the support and maintenance of, his 
wife, if she is In necessitous clrcumstaoces. 
This is covered by the information. 

[2] It is further contended that there is 
no evidence that the wife was in necessitous 
circumstances. The facts pertinent to this 
inquiry are that tbe appellant was married 
to his wife on the 10th day of December, 
1911; that he was 16 years of age in the 
month of July preceding; that she was 17 
years of age in tbe month of October pre- 
ceding; that they lived with the wife's 
mother for a short time, and thereafter lived 
In apartments until the 11th day of Febru- 
ary, 1912, wben she returned to her mother's 
home at bis command, and that thereafter 
she lived with her mother and stepfather, 
and he lived with his patents. She testified 
that she had been pregnant five or six months 
at tbe time of the separation. When they 
left their apartments, they had about three 
days' provisions in the bouse. Tbe wife 
testified that she had no money, and her 
mother said that the wife had no means to 
make the payments upon the furniture, which 
were $10 per month. Upon these facts the 
Jury was warranted in finding that the wife 
was In necessitous circumstances. 

[S] It is argued that the evidence does not 
show a willful neglect or refusal to provide 
for the support and maintenance of the 
wife. Tbe appellant testified that he was 
earning $9 per week as a clerk in a depart- 
ment store at the time of tbe separation: 
that his salary was not sufllci»it to meet 
the necessary family expenses; that his 
wife promised to do outside work, and did 
not; and that be was driven to tbe ex- 
tremity of sending her to her mother. The 
wife and mother testified that tbe appellant 
represented to them that his salary was $15 
per week, and tbe mother said that he told 
her that he was expecting a raise in his 
salary. Tbe wife told him that she would 
get a lod(.'ing house and keep roomers, and 
that her mother would supply such furniture 
as they needed. To this offer be demurred. 
Between tbe date of the separation and the 
trial three months later tbe appellant con- 
tributed nothing toward tbe support of his 
wife. His confession of bis inability to 
support bis wife is not to bis credit It 
shows a moral cowardice that few young 
men would confess. The prosecuting attor- 
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ney yeey pertltaenOy asked blm If he waa the 
only married clerk In the city. 

[4] The court properly Instructed the Jury 
that It is the duty of the husband "to do 
the best he can" to support and maintain 
bis wife "in the manner suitable to hla sta- 
tion and circumstances." He contributed 
nothing at all to his wife's support, and the 
jury evidently concluded that he had not 
done the best be could. 

[I] The contention that the evidence of 
the wife's pregnancy was Inadmissible is 
without merit. It was a circumstance tend- 
ing to prove her neceasitous condition. 

[I] It la strenuously contended that the 
statute (Rem. & Bal. Code, i 2444; Laws 
1909, p. 946, i 192) does not apply to a hus- 
band under 18 years of age, but that he can 
be punished only as a delinquent child, as 
defined by Laws 1909, p. 668, i 1 (Rem. & 
Bal. Ctode, K 1987 to 2004), and In the man- 
ner therein provided. Section 12 of this act 
provides that a delinquent child may be tried 
under the provisions of the Criminal Code. 

[7] The argument that the abandonment 
statute under which the appellant was con- 
victed does not apply to a voidable marriage 
Is Inherently unsound. The appellant was 
married by a regularly ordained minister, 
niwn a license Issued upon an affidavit of a 
third party, which falsely stated that the ap- 
pellant was over 21 years of age. He was 
married without the knowledge or consent 
of either of his parents, both of whom were 
living. Our statute (Kem. & Bal. Code, i 
7150) has established the age of matrimonial 
consent at 21 years in males and 18 years In 
females. It Is provided In section 7164 that 
a license may be granted if consented to In 
writing by the father, mother, or legal guard- 
Ian of the minor, where the female is under 
the age of 18 years and over the age of 15 
years and where the male is under the age 
of 21 years. Our statute (Rem. & Bal. Cbde 
I 7162) provides that, where either party to 
a marriage shall be incapable of consenting 
for want of legal age, the marriage is void- 
able, but only at the suit of the party labor- 
ing under the disability. It follows, we think, 
that it is the duty of the husband, even 
though the marriage is voidable, to give his 
wife such support as his earning ability and 
circumstances in life will reasonably justify, 
until there has been a decree of annulment 
entered in a court of competent Jurisdiction. 
This conclusion is within the principle an- 
nounced in Re Hollopeter, 52 Wash. 41, 100 
Pac. 150, 21 L. R. A. (N. S.) 847, 132 Am. St 
Rep. 952, 17 Ann. Cas. 91 ; Hunt v. Hunt, 23 
CM. 490, 100 Pac. 541, 22 L. R. A. (N. S.) 
1202; WlUite v. Willits, 76 Neb. 228, 107 N. 
W. 379, 6 L. R. A. (N. &) 767, 14 Ann. Gas. 
883: Bostick V. State, 1 Ala. App. 255, 55 
South. 260; State t. Lowell, 78 Hinn. 166, 80 
N. W. 877, 46 L. R. A 440, 79 Am. St. Rep. 
358 ; Town, etc., v. Town, etc., 50 Vt 62. This 
view Is based upon the principle that, under 



the statute, the marriage Is not void, bat 
merely voidable, and, until legally annulled, 
is valid for all dvil purposes. In the Hol- 
lopeter Case we said: "The ordinary legal 
consequences follow bis (the mlaor's) mar- 
riage." In the BostldL Case the court said 
that, when a minor married, "the law cast 
on bim the legal duty of providing for bis 
wife." In the Willits Case it Is said: "As 
before stated, the marriage was valid until 
annulled by the court Until it was an- 
nulled, therefore, the defendant was Uable 
for the expenses of bis family and the sup- 
port and maintenance of his child." The 
marriage of a minor emancipates him. In 
re Hollopeter, supra ; 1 Bishop on Marriage, 
Divorce, and Separation, { 557; Town v. 
Town, etc., supra. "The better opinion now 
is that parties marrying before the age of 
consent may dissent to the marriage within 
nonage and thus avoid It In toto." Tyler on 
Infancy & Coverture (2d Ed.) p. 81. See to 
the same effect 2 Parsons on Contracts (9th 
Ed.) p. 83; Elliot v. Elliot, 77 Wis. 634, 46 
N. W. 806, 10 L. R. A. 568 ; State v. Lowell, 
snpra. The reason for the rule is thus stat- 
ed in the Elliot Case: "If the plaintiff had 
capacity to become a party to such imperfect 
and inchoate or conditional marriage, he 
should have capacity to disaffirm It at any 
time thereafter before It has ripened into an 
absolute marriage by Invoking the authority 
of the court to annul it under the statute. 
No good reason Is perceived why the parties 
should be compelled to remain in so unfor- 
tunate a position until the plaintiff becomes 
eighteen years of age." The opinion of this 
court in the Hollopeter Case is based on this 
principle. The right to annul such a mar- 
riage is given by statute, and this construc- 
tion will more nearly protect the right than 
the construction contended for by the appel- 
lant ; 1. e., that the right is unavailing dur- 
ing nonage. In State v. Lowell, supra, it was 
held that the marriage of a minor above the 
age of consent established by the common 
law — 14 years for males and 12 years for fe- 
males — emancipates the child from the cus- 
tody of the parent, is voidable only, and 
must be treated as valid for all civil purpos- 
es until annulled by Judicial decree at the 
election of the party under age of legal con- 
sent, "to be exercised at any time before 
reaching such age or afterwards If the par- 
ties have not voluntarily cohabited as hus- 
band and wife." 

[»,l] The court instructed the Jury: "(a) 
So the question In this case is: Did this de- 
fendant desert his wife without lawful ex- 
cuse? If he did, he Is guilty." (b) "If you 
find that be has not willfully failed to sup- 
port and maintain her, she being in necessi- 
tous circumstances, then you will find him 
not guilty. If you find he has failed willful- 
ly, she being in necessitous circumstances, 
then you will find him guilty as charged." 
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Tbe statute (Hem. St. Bal. Code, f 2444), np- 
on which the charge Is rested, provides: 
"Every person who shall willfully and with- 
out lawful excuse, desert or willfully neglect 
or refuse to provide for the support and 
maintenance of his wife or child undent the 
age of 16 years, either said wife or child be- 
ing In necessitous circumstances," shall be 
punished, etc. The words "being in necessi- 
tous drcumstances" qualify all the preced- 
ing words in the section. Desertion alone is 
not a crime. It is only a crime when It Is 
willful and without lawful excuse, and the 
wife or a child under the age of 16 years Is 
left In necessitous circumstances. The clause 
of the Instruction last quoted covers the 
whole law of the case. The record shows 
that the appellant claimed Immunity from li- 
ability to support on two grounds: (1) Be- 
cause the marriage is voidable; and (2) be- 
cause of his Inability to support his wife. 
As we have seen, neither of these grounds Is 
tenable as a matter of law. The instruction 
first quoted was wrong and the second in- 
struction was right They are la direct con- 
flict and Irreconcilable, and for this error 
the appellant Is entitled to a reversal. 

[10] In view of the fact that there will 
probably be a new trial, we desire to say 
that the Judgment of the court should have 
been limited In point of time. It should not 
have gone beyond the continuance of the 
marital state. 

[11] Section 11 of Laws 1909, p. 674, c. 190, 
relating to the punishment of delinquent chil- 
dren, provides: "When any child shall be 
sentenced to confinement In any Institution 
to which adult convicts are sentenced, it shall 
be unlawful to confine such child In the same 
building with such adult convicts, or to con- 
fine such child In the same yard or Inclosure 
with such adult convicts, or to bring such 
child Into any yard or building In which such 
adult convicts may be present" This clause 
should be embodied in any Judgment hereaft- 
er entered In this case. 

For the reasons stated, the Judgment Is re- 
versed. 

CROW, C. J., and MOUNT, PARKER, and 
CHADWICK, JJ., concur. 



(72 Wash. 441) 

NORTHWESTERN MARBLE & TILE CO. y. 
MEORATH et aL 

(Supreme Court of Washington. March 12, 
1913.) 

1. Contracts (j 199*)— Spkcipicauon— Cow- 

STBITCTION. 

Plumbing specification for a federal build- 
ing provided that all soil, waste, drain, down 
water, and vent pipes, unless otherwise specified, 
should be best quality galvanized, wrougbt-iron 
or mild steel, screw-jointed pipe of standard 
weight and thiclsnesB. Held, that the contractor 
was entitled to install either kind of pipe at his 
election, and, having installed "mild steel pipe," 
wag not bound to remove the same and install 



galvanized Iron pipe At the direction of the 

aupervising architect 

[Ed. Note.— For other cases, see Contracts, 
Cent Dig. {{ 884-889; Dec. Dig. g 199.*J 

2. CoNTBACTs (§ 196*) — Construction — St;- 
PERVisiNG Architect— Authority. 

A provision in a contract for the oonstrue- 
tlon of a federal building that the decision of 
the supervising architect as to the proper inter- 
pretation of the specifications should be final 
and conclusive did not warrant such architect 
in interpolating something into the contract not 

i'ustified by its fair Interpretation, nor anthorize 
lim to require the removal of pipe of a char- 
acter authorized by the plumbing contract, be- 
cause the contractor did not furnish pipe of a 
different character, also authorized. 

[Ed. Note.— For other cases, see ContractiL 
Cent Dig. §! 858-860; Dec Dig. | 190.*] 

Parlcer, J., dissenting. 

Department 1. Appeal from Superior 
Court, King County; John P. Main, Judge. 

Action by the Northwestern Marble & Tile 
Company against John Megrath and others. 
Judgment for plaintiff and defendants John 
J. Ward and others appeaL Beversed, with 
directions. 

John W. Roberts, of Seattle, for appel- 
lants. Million & Houser and George Friend, 
all of Seattle, for respondent 



GOSE, J. [1] The respondents Megrath 
and Duhamel had a contract for the con- 
struction of the federal building In the city 
of Seattle. The appellants Ward and Sober- 
er made a subcontract with them for the In- 
stallation of the plumbing. The specifica- 
tions, which formed a part of both the orig- 
inal and subcontract, contained the following 
provision: "All soil, waste, drain, down 
water, and vent pipe (unless otherwise speci- 
fied) must be best quality galvanized, wrought- 
Iron or mild steel, screw-Jointed pipe of 
standard weight and thickness." Hie orig- 
inal contract provided that "the decision of 
the supervising architect as to the proper 
Interpretation of the drawings and specifica- 
tions shall be final and conclusive." The 
contract further provided that all defective 
or unsatisfactory material or work should 
be remedied and removed at the expense of 
the contractors. Under the dense first quot- 
ed the subcontractors, with the knowledge 
and approval of the superintendent In charge 
of the work and the respondents Megrath 
and Duhamel, Installed "mild steel" pipe. 
After Its Installation it was tested and ap- 
proved by the superintendent of the work. 
The appellants, the respondents, and the su- 
perintendent of the work construed the 
clause to give the contractor the option to 
install either "galvanized, wrought-lron" or 
"mild steel pipe." After the Installation of 
mild steel pipe the supervising architect di- 
rected the respondents to remove It and to 
install "galvanized iron pipe." The respond- 
ents In turn called upon the appellants to 
make the substitution, and uiKm their refusal 
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■o to do the MspondentB made the change as 
directed, and now claim that the appellants 
ahould bear the expense thereof. Their claim 
was sustained in the court below, and this 
appeal followed. 

The clause in eontroyersy clearly confers 
an option upon the contractor to use either 
"galvanized, wFought-iron" or "mild steel." 
In other words, it spedfles two kinds of 
pipe, with the option to the contractor to 
use either. The testimony shows that the 
words "mild steel" mean ungalvanlzed steel. 
The language In the specification quoted 
■eems too plain to require construction, fur- 
ther than to ascertain the meaning of the 
words "mild steel." When the appellants 
properly installed mild steel pipe of standard 
w^ht and thickness, they did all they had 
contracted to do ; and the supervising archi* 
tect had no warrant, under the terms of the 
contract, to arbitrarily direct them to remove 
It and install galvanized iron pipe. Camp r. 
Neufelder, 49 Wash. 426, 95 Pac. 640, 22 L. 
B. A. (N. S.) 876; ft Qyc. 617, 618. 

[2] The respondents rely upon the clause 
which provides that the decision of the su- 
pervising architect as to the proper inter- 
pretation of the specifications shall be "final 
and conclusive." This clause did not war- 
rant him In interpolating something into the 
contract not justified by any fair interpreta- 
tion of its terms. In short, it did not justify 
him in requiring the parties to do that which 
the contract itself did not require. The pow- 
er reserved to the supervising architect was 
to Interpret the specifications, not to rewrite 
them. 

The judgment Is reversed, with directions 
to enter a judgment in harmony with this 
opinion. 



CHADWIOK and MOTTNT, JJ„ 
CROW, C. J., concurs in result 



concur. 



PARKESR, J. I dissent Respondents' orig- 
inal contract was with the United States 
government Hence they were helpless as 
against the demands of the supervising- ar- 
chitect so far as legal procedure is concern- 
ed. Appellants as subcontractors, by the 
terms of their contract subjected themselves 
to the same hazard, and should not be per- 
mitted to recover from respondents for 
work under their subcontract which respond- 
ents cannot recover for undw their original 
contract 

(72 Wasb. 431) ' 

MATHEW V. YAKIMA POWiai OO. 

(Supreme Conrt of Washington. March 12, 
1913.) 

1. Neouoknck (SI 1, 10*) — What Consti- 
tutes. 

"Negligence"' i« an omission of duty im- 
posed by statute or implied by law; but an 
act which may result In harm to another is not 
negligence, unless its conseQuences are such as 



coQld have been reasonably foreseen and guard- 
ed against 

[Ed. Note.— EV>r other cases, see Negligence, 
Cent Dig. IS 1. 12 ; Dec. Dig. || 1, 10* 

For other definitions, see Words and Phrases, 
vol. B, pp. 4743-^763; vol. 8, pp. 7729-7731.] 

2. Neouoknce (S 121*)-^PBESTniPnoN and 
Burden or Pboof. 

Negligence is not presumed, but is to be 
proven as a fact 

[Bd. Note.— For other cases, see Negligence, 
Cent. Dig. S| 217-220, 224-228, 271 ; Dec. Dig. 
I 121.*] 

3. EJLECTRicrrr (I 14*)— Injubikb Incidkntai. 
TO Use— Cask kequibed. 

A company owning a line transmitting a 
heavy voltage of electricity is bound to put its 
wires high enough to leave the road safe, not for 
any and all travel, but for usual and ordinary 
travel. 

[EM. Note.— For other cases, see Electricity, 
Cent Dig. I T; Dec. Dig. | l4.*) 

4. Electbicxit (S 18*)— AcnoN — Questiok 
roB Jury— OusToif. 

Evidence that, as occasion required, wit- 
ness hauled the 45-foot hay derrick in qaes- 
tion over the road, and that other derricks 
bad occasionally been hauled over other roads in 
that part of the county, was not sufficient to 
make the existence of a custom of hauling sudi 
derricks a question for the jury. 

[Ed. Note.— For other cases, see Electricity, 
Cent Dig. S 10; Dec. Dig. | 18.*] 

5. Evidence (8 5*)— Judioiai. Noticb— Mat- 
ters or CouuoN Knowledge — Hkioht or 
Derrick Hauled on Hiohwat. 

The court jndicially knows that a hay der- 
rick with a revolving arm 45 feet high is an ex- 
traordinarily high thing to haul on the highway, 
and that derricks of that structure and height 
are not so generally hauled as to make their 
hauling an ordinary use of the highway. 

[Ed. Note.— For other cases, see Evidence, 
Cent. Dig. S 4 ; Dec Dig. S 5.*1 

Department 1. Appeal from Superior Court, 
Yakima County; B. B. Preble, Judge. 

Action by Cloyd Mayhew against the Yaki- 
ma Power Company. From a directed verdict 
for defendant, plaintiff appeals. Affirmed. 

J. M. Dunn, of Sunnyside, and Frank A. 
Luse, of North Yakima, for appellant Dan- 
son, Williams & Danson and Geo. D. Lantz, all 
of Spokane, and Lubman & Clark, of North 
Yakima, for respondent 

CHADWIOK, J. Defendant Is the owner 
of a high power transmission line in the 
Yakima valley. It runs parallel with and 
along the edge of the right of way of the pub- 
lic roads. The posts are set the usual dis- 
tance apart and the power line is run on 
cross-arms which are about 40 feet above the 
ground. The voltage was very heavy, and 
there is evidence to sustain a finding that In- 
sulation would have been impractical, if not 
impossible. Plaintiff, a boy of 16 years but 
well grown and strong, was employed as one 
of a hay stacking crew. Hay is usually 
stacked in the Yakima valley by means of a 
derrick. The one to which we shall refer 
was rigged In the following manner: Large 
timbers were set on the ground, and upon 
these a stack pole 45 feet high was reared. 
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On tfae top of'fhe stack pole there was an 
arm 18 feet long. The whole supergtrticture 
was 80 arranged that It would swing or re- 
volve freely. From the end of the arm a 
long cable was extended through a block and 
tackle. When this was pulled down it form- 
ed a loop which would reach to the ground. 
The ground timbers of the derrick were cut 
to serre the purpose of sled runners, and 
the structure was moved by hitching horses 
to It and dragging It from place to place. 
At the time of the Injury complained of, the 
derrick was being hauled along the road, and 
plaintiff was riding in the loop of the cable, 
which hung so low that it came within a 
short distance of the ground. The ground 
was sufficiently rough and uneven to jar the 
structure, and the mast swung around so that 
the wire cable came in contact with the pow- 
er line, at a time when plaintiff had his foot 
on the ground. A circuit was thus formed, 
and plaintiff was severely shocked and burn- 
ed. An action was brought to recover dam- 
ages, and from a directed verdict plaintiff 
has appealed. 

[1,2] Negligence is alleged, in this, that, 
respondent having placed a dangerous force 
on the highway, it was its duty to make the 
highway as safe for those who had a right to 
travel on it as it was before. He also in- 
vokes the rule that, where people have a 
right to go either for business or pleasure, 
it is the duty of those who handle dangerous 
agencies to insulate or protect them so as to 
insure the safety of those who might come in 
contact with them, tiut it seems to us, as it 
did to the trial judge, that there was no neg- 
ligence on the part of respondent "Negli- 
gence" is an omission of duty imposed by 
statute or implied by law. Negligence Is not 
presumed, but is to be proven as a fact Nor 
does the law charge as negligence an act 
which may result in harm to another, unless 
the consequences of the act are such as could 
have been reasonably foreseen and guarded 
against 

(3-(l The dnty of the respondent Is accu- 
rately defined by the trial Judge when taking 
the case from the jury. He said: "That 
duty was to put the wires high enough to 
leave the road safe, not for any and ail trav- 
el, but for usual and ordinary travel." In 
the course of his opinion he said: "There is 
not any evidence, worthy evidence, tending 
to prove that, at the time defendant built its 
power line, hay derricks 45 feet high, In- 
cluding the projection of the arm above the 
mast, were so generally hauled over said 
road as to constitute ordinary and usual 
travel. There is evidence tending to prove 
that Mr. Mayhew had, as occasion required, 
hauled his derrick in question over the road, 
and that other derricks had occasionally been 
hauled over other roads in that part of the 
county ; but the habit of Mr. Mayhew to haul 
his derrick is not a custom of the community 
to haul derricks, and is not, in my opinion. 



■affleient evidence upon' whldi to' sabmlt to 
yon the question of the existence of such a 
custom. There is no evidence that the otlier 
derricks occasionally hauled were 46 feet 
high, though there is perhaps some evidence 
tending to show that they were not that Iiigh. 
The evidence, in my opinion, not being suffi- 
cient to submit to the jury the question 
whether derricks 46 feet high were so gen- 
erally hauled over said road as to constitute 
usual and ordinary travel, the question aris- 
es: Ought the court judicially to know that 
derricks 45 feet high were so generally haul- 
ed over that road as to constitute usual and 
ordinary travel, or were so generally hanl- 
ed over the roads in that vicinity as to con- 
stitute ordinary and usual travel thereon,? 
It seems to me the court does not Judldally 
know that fact, if it be a fact Doubtless It 
is judicially known that common vehicles are 
ordinarily hauled on the highways. But tt 
seems to me the court judicially knows that 
a derrick with a revolving arm 45 feet high 
is an extraordinarily high thing to hanl on 
the highway, and while, as aforesaid, an ex- 
traordinarily high thing may be so generally 
hauled as to constitute ordinary travel, I do 
not think that derricks ot the height and 
structure of the one in question are so gen- 
erally hauled that the court Judicially knows 
that such hauling is an ordinary use of the 
highway. It the court does judicially know 
It, It follows on elementary law that the 
court should so charge the Jury. In my opin- 
ion, no lawyer will maintain that the court 
should charge tbe Jury in this case that haul- 
ing derricks like the one in question was an 
ordinary use of said highway." 

We can add nothing to this conclusion. It 
is elementary law and sustained by many 
adjudged cases. 15 Cyc. 471, 472; Graves 
V. Washington Water Power Co., 44 Wash. 
675, 87 Pac. 956, 11 U K. A. (N. S.) 452. 

Judgment affirmed. 

CUOW, 0. J., and GOSB, MOUNT, and 
PARKER, JX, concur. 



(72 Wasb. 390) 
STATE V. McBRTDH. 

(Supreme Court of Washington. 'March & 
1913.) 

1. IWDICTWENT AND INFORMATION (§ 133*)— 

Demubbeb OB Motion to Quash. 

After a plea of not guilty, a demurrer to 
tbe information, or any motioQ in the nature 
of a demurrer, except a motion in arrest of 
judgment, cannot be entertained without with- 
drawing the plea; and hence an objection to 
the reception of any evidence because of the 
insufficiency of the information was properly 
overruled. 

[Bd. Note.— For other cases, see Indictment 
and Information, Cent Dig. gj 454-468; Dee. 
Dig. i 133.*] 

2. Criminai, Law (| 970*)— Qbounos fob A«- 
BEST of Judgment. 

Under Rem. & Bftl. Code, | 2183, antboria- 
ing the arrest of judgment, on motion of de- 
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fendant, where tki grand Jury IiaA'bo JnrisiUc- 
tion, or irhere the facta stated in the indict- 
ment or information do not constitute a crime 
or misdemeanor, and section 2106, authorizing 
a demnrrer to the Indictment or Information 
where it does not substantially conform to the 
requirements of the Code, charges more than 
one crime, charges facts not constituting a 
crime, or contains matter which, if true, would 
cODstitate a defense or other legal bar, the 
question of duplicity can be raised only by der 
murrer, motion to quash, or motion to compel 
an election, and unless so raised is waived, and 
cannot be raised by a motion in arrest of 
Judgment 

[Ed. Note.— For other eases, see Criminal 
Law. Cent !»(. U 2446-2462; Dec. Dig. g 
970.*] 

3. iNDicmira AND JmoxttxTua (t 126*>— 
ELfmitTS or Offense. 

Under Rem. & Bal. Code, i 2583, provid- 
ing that eTeir person who, with intent to de- 
fraud, shall lor^ any writing or instrument, 
etc., shall be guilty of forger;^ in the first de- 
gree, and section 2587, providing that every 
person who, knowing the same to be forced or 
altered, and with intent to defraud, shall utter 
any forged writing, instrument, or other thing, 
the forging of which is punishable as forgery, 
shall be gailty of forgery in the same degree 
aa if he had forged it, the forging aloue or the 
■ttering alone constitutes a crime, but the forg- 
ing and uttering of the same instrument by the 
same person constitutes only one crime ; and 
hence an information was not dnplicitous be- 
cause it chafed both tfae forging and the atter- 

iBg. 

[Ed. Note.— For other cases, see Indictment 
and Information, Cent Dig. gf 334-400; Dec. 
Dig. f 125.* 

For other definitions, see Words and Phrases, 
ToL 8, pp. 2900-2910; voL 8, p. 7665.] 

4. TifDICTMXNT AND InFOBHATION (g 125*>— 

Charotno Coioiisbion or Canoe in Oip- 
ICBENT Wats. 

An information may charge the same erim* 
in any or all ways not repugnant to each other. 

[Ed. Note. — For other cases, see Indictment 
and Information, Cent Dig. gg 334-400; Dec 
Dig. i 125."1 

5. FoRGERT (I 20*)— Elements of Offense. 

That the proceeds of a forged check were 
used in a gambling game conducted by the par~ 
tf that cashed the check was not a defense to 
a charge of forgery, the crime being complete 
when the chpck was forged and passed for 
money, regardless of what was done with the 
money received ; and hence evidence of such 
fact was properly excluded. 

[Ed. Note.— For other cases, see Forgery, 
Cent Dig. g 66; Dec. Dig. g 20.*] 

& FOROXBT (I 43*)— EtIDBNCB— A01IIS8IBII<- 

rrr. 

On a trial for forging a check, evidence 
that the person whose name was forsed was 
indebted to accused in a sum exceeding the 
amount of the check was properly excluded ; 
a debt not authorizing or excusing a forgery. 

[Ed. Note. — For other cases, see Forgery, 
Cent Dig. g 110; Dec Dig. g 43.*] 

7. FoBOKBT (I 43*)— EviDBNCK— ADiaasiBH/- 

ITT. 

On a trial for forging a check, a qnestlon 
asked the person whose name was forged, if 
he would hare paid the check if presented by 
a bank or person who held it legitimately, was 
properly excluded as immaterial. 

[Ed. Note. — For other cases, see Forgery, 
Cent Dig. g U8; Dec. Dig. i 43.*] 



& CamiNAi. Caw ~^lMS»y^AmAi^BK- 

VIEW— EXOEPTIONS TO INSTRUCTIONS. 

Exceptions to the instructions, filed wittk 
the derk after the return of the verdict and not 
called to the attention of the trial court and 
noted in the minutes or embodied in the rec- 
ord by the stenographer, will not be considered 
on appeal, especially where no motion for a- 
new trial was made. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. gg 2656, 2657, 2670; Dec 
Dig. I 104a*] 

9. Crivirai. IjAw (gg 763, 764*)— Instbuo- 

XIONS. . _ 

An instruction that if accused had pos- 
session of a forged check and obtained money 
upon it his possession raised a presumption of 
guilt unless rebutted, was erroneous ; bis pos- 
session being a mere circumstance, the weight 
of which was for the Jury. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. Ig 1731-1748, 1752, 1708, 
1770; Dec Dig. gg 763, 764.*] 

10. Cbimiwal Law (g 1066*)— Appeal— R»- 
VIEW— Exceptions to Instboctions. 

Such instruction was not fundamentally 
erroneous, since it was not a comment on the 
evidence, assumed no fact ^^^ violated no posi- 
tive statute or constitutional provision, bat 
merely misstated the law; and hence did not, 
justify a reversal, ia the absence of a proper 
exception. 

DEd. Note.— For other cases, see Criminal 
Law, Cent Dig. gg 2608, 2670; Dec Dig. f 
1066.*] 

Department 2. Appeal from Superior 
Court, PaclQc County; A. B. Rice, Judge. 

Alex McBride was convicted of forgery 
in the first degree, and he appeals. Affirmed. 

Cbas. B. Miller, of South Bend, for appel- 
lant Robt Q. Chambera, ol Raymond, for 
tbe Stat& 

ELLIS, J, The appellant was convicted of 
tbe crime of forgery In tbe first degree upon 
an Information, tbe material part of which 
was as follows: "The said Alex McBrlde, 
on or about tbe 14tb day of January, A D. 
1011, in Pacific county, Washington, tb«a 
and there being, did tben and there feloni- 
ously forge a writing, on paper, the said 
writing on paper being then and there an in* 
Btrument by which tbe title of personal prop- 
erty was evidenced, created, acknowledged, 
and transferred, the same being a request for 
tbe payment of money, of the tenor follow- 
ing: 'South Bend, Wash., Jan. X4, 1911. No. 
16. Pacific State Bank. Pay to EX McBrlde 
or order (15.00. Fifteen dollars. Chas. 
Funk.' And the said Alex McBrlde did then 
and there, knowing said writing to be forg- 
ed and fraudulent, utter the same as true to 
one Thomas Connors, with the Intent to de- 
fraud tbe said Thomas Connors, the said 
Charles Funk, tbe said Pacific State Bank, 
and some other person or persons to the 
prosecuting attorney unknown." This In- 
formation was filed February 28, 1911. The 
appellant pleaded not guilty. The cause was 
tried on January 16, 1912. On January 18, 
1912, a motion In arrest of judgment was 
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overruled and sentence Imposed. No motion 
for a new trial was ever made. 

Tbe testimony developed the following 
facts: That Connors and bis partner, Baker, 
conducted a pool ball in South Bend; that 
on the evening of January 14, 1911, ttie ap- 
pellant and others were playing at cards in 
a room back of the pool hall ; that late that 
night the appellant left the hall, was gone 
for about half an hour, and on his return 
presented to Connors for cashing a check for 
$15, purporting to be the check of, and par- 
porting to be signed by, one Chas. Funk; 
that the appellant then told Connors that he 
had called Flink from bed, and Funk had 
written the check for him; that Connors 
cashed the check, giving the appellant a $10 
and a $5 gold piece. Funk testified that he 
did not write or sign the check, and that it 
was neither written nor signed with his 
knowledge or consent; that at the time he 
had no account with the bank on which the 
check was drawn, nor bad he such an ac- 
count for at least a year prior thereto. Two 
bankers of South Bend testified that they 
were familiar with the handwriting of the 
appellant, and that, in their opinion, the 
check in question was written by him. The 
appellant has made 34 assignments of error. 
They were all, save 3, directed to the rulings 
of the trial court in admitting evidence, ex- 
cluding evidence and offered proof, and to 
the court's instructions to the jury. 

[I] When the first witness was called and 
before any testimony was taken, the appel- 
lant, without withdrawing his plea of not 
guilty, objected to the reception of any evi- 
dence upon the ground of an alleged Insuffi- 
ciency of the information. The overruling 
of this motion is the basis of the first assign- 
ment of error. There was no error in this 
ruling. We have repeatedly held that a de- 
murrer to the information, or any motion iu 
the nature of a demurrer, may not be en- 
tertained pending a plea of not guilty, save 
the motion in arrest of Judgment The rea- 
sons for the rule are well stated in the fol- 
lowing decisions: State v. Blanchard, 11 
Wash. 116, 39 Pac. 377; State v. Bodeckar, 
11 Wash. 417, 39 Pac. 645 ; State v. Strange, 
50 Wash. 821, 97 Pac. 233; State v. Phil- 
lips, 65 Wash. 324, 118 Pac. 43. 

[I] The denial of the motion in arrest of 
Judgment Is also assigned as error. It was 
based on grounds as follows: (1) That the 
information does not state any offense 
known to the laws of this state; (2) that it 
does not substantially conform to the re- 
quirements of the Criminal Code; (3) that It 
charges more than one crime; (4) that the 
facts charged do not constitute a crime. The 
first and fourth grounds mean the same 
thing, namely, that the facts charged do not 
constitute a crime. Under the second and 
third was presented the sole question of du- 
plicity. The statute (Rem. & Bal. Code, $ 
2183), prescribing the grounds for motion in 



tLTveet, provides: "Judgment may be arrest- 
ed on the motion of the defendant for the 
following causes: 1. No legal authority in 
the grand Jury to inquire into the offense 
charged, by reason of its not being within 
the Jurisdiction of the court 2. That the 
facts as stated in the Indictment or informa- 
tion do not constitute a crime or misdemeail- 
or." Section 2105 prescribes the grounds 
of demurrer to the indictment or informa- 
tion, as follows: "1. That it does not sub- 
stantially conform to the requirements of this 
Code. 2. That more than one crime la 
charged. 8. That the facts charged do not 
constitute a crime. 4. That the Indictment 
or information contains any matter which if 
true would constitute a defense or other le- 
gal bar to the action." These sections make 
it clear that the only question properly rais- 
ed by the motion In arrest was. Did the In- 
formation charge a crime? The question of 
duplicity could only be raised by demurrer 
or motion to quash In the nature of a de- 
murrer, or by motion to compel an election. 
It was therefore waived, as we have seen, 
by the failure to so demur or move prior to 
the plea of not guilty, and without with- 
drawing that plea. Such an obj^tion comea 
too late after verdict 1 Bishop's New Crim. 
Proc. IS 442, 443; Territory v. Hey wood, 2 
Wash..T. 180, 2 Pac. 189; State v. Snider, 32 
Wash. 299, 73 Pac. 355. Manifestly, there- 
fore, the only question presented by the mo- 
tion in arrest was, Did the information charge 
a crime sufficiently to support the verdict? 

[3, 4J We are convinced that the informa- 
tion contains but one count, and cliarges only 
one crime, namely, forgery in the first de- 
gree. The statute under which forgery in 
the first degree may be charged is contained 
in two sections. Rem. & Bal. Code, $ 2583 
declares: "Every person who, with Intent 
to defraud, shall forge any writing or instru- 
ment * • • or any request for the pay- 
ment of money or delivery of property or 
any assurance of money or property * • • 
shall be guilty of forgery in the first degree. 
• ♦ ♦" Section 2587 is as follows: "Ev- 
ery person who, knowing the same to be 
forged or altered, and with intent to de- 
fraud, shall utter, ofTer, dispose of or put off 
as true, or have in his possesion with intent 
so to utter, offer, dispose of or put off any 
forged writing, instrument or other thing, 
the false making, forging or altering of 
which is punishable as forgery, shall be 
guilty of forgery in the same degree as if he 
had forged the same." It is obvious that 
the same crime may be committed in either 
of the' two ways, by actually forging with in- 
tent to defraud, or by uttering, offering, dis- 
posing of, or putting out as true with intent 
to defraud. It is equally plain that the one 
crime may be committed by the same person 
in both of these ways, when the acts are 
done with reference to the same Instrument 
and in the same transaction. While the two 
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modes of commission are set out In separate 
sections, the degree of the crime, when com- 
mitted in the manner set out in section 2587, 
can only be ascertained by a reference to 
section 2583, or the other sections defining 
the degrees of forgery by the primary act of 
commission. Section 2587 is therefore not 
an Independent provision, but must be read 
and construed in connection with some other 
section, according to the degree of forgery 
charged. In this Instance It must be read In 
connection with section 2583, defining for- 
gery In the first degree. The effect is the 
same as If the provisions of section 2587 
were repeated as a part of each section de- 
fining forgery by the primary act. When so 
considered. It Is clear that the information 
here involved charges but the one crime, and 
charges, its commission In both of the stat- 
utory ways as a part of the one connected 
transaction continuous In point of time, as 
shown by the words "then and there," and 
that the words "with Intent to defraud" re- 
late to ttoth of the acts of commission pre- 
ceding them and alleged conjunctively. The 
statute, as we construe It and as it must be 
construed to be intelligible, thus leaves the 
decisions of this court as applicable now as 
they were under the old statute (Bal. Code, 
§ 712S), which Included both modes of com- 
mission in the same section. The guilt of 
forgery attaches to both or either of these 
acts; and when both are committed in ref- 
erence to the same Instrument but one for- 
gery is committed. Since both acts may be 
proved as establishing the same crime, both 
may be Included in the same Indictment or 
information In charging the same crime. 
One OP all of the series of acts constituting 
the crime may be charged in the same In- 
dictment and constitute but one offense. 
State V. Newton, 29 Wash. 373, 70 Pac. 31; 
State V. Ilomakl, 40 Wash. 629, 82 Pac. 873 ; 
State T. Adams, 41 Wash. 552, 83 Pac. 1108; 
State V. Ray, 62 Wash. 582, 114 Pac. 4.39; 
State V. Wapi)ensteln, 87 Wash. 502, 121 Pac. 
989; 1 Wharton's Crlm. Law (10th Ed.) i 
727; Wharton's Crlm. PI. (0th Ed.) | 251. 
The same crime may be charged In any or 
all of the ways not repugnant to each other. 
State T. Justus, 86 Kan. 848, 122 Pac. 877; 
State V. Mltton, 37 Mont. 866, 96 Pac. 926, 
127 Am. St. Rep. 732. 

[5] The appellant offered to prove that 
there was a poker game going on upon the 
premises of Baker & Connors when the 
check was cashed; that the game was main- 
tained by that firm and conducted by Con- 
nors; that the appellant had lost money In 
the game and left for the purpose of getting 
more money to continue his play; that he 
came back with the check and cashed It and 
bought poker chips with the proceeds; that 
the game was later rallied by the sheriff, and 
the participants pleaded guilty to a misde- 
meanor and paid fines. Tlie refusal to per- 
mit this proof is assigned as error. The of- 



fer related to matters wliolly Immaterial 
save the admission that the check was 
cashed. It was a request for the payment of 
money, and money was actually paid upon It 
The act falls directly within the statutory 
definition of the crime. The crime was com- 
plete when be forged and passed the check 
for money. What he did with the money 
was wholly immaterial. It Is no defense 
that he paid it out for an illegal purpose or 
consideration. Dunn v. People, 4 Colo. 126; 
Ex parte Warford, 3 Okl. Cr. 381, 106 Pac. 
559; People v. Collins, 9 Cal. App. 622, 99 
Pac. 1109. 

[6, 7] The several assignments of error re- 
lating to the exclusion of evidence, save two, 
went to the same matter as this offer, and 
are sufllclently disposed of by what we have 
said. The two exceptions are as follows: 
The witness Funk was asked If, at the time 
of the forgery, he was not Indebted to the 
appellant in a sum of at least $20. There 
was no error in the court's refusal to permit 
an answer. A debt does not authorize or ex- 
cuse the forgery of the debtor's name by the 
creditor, even to raise money to pay the 
debt. Curtis v. State, 118 Ala. 125, 24 South. 
Ill ; Claiborne v. State, 51 Ark. 88, 9 S. W. 
851; Plemons v. State, 44 Tex. Cr. R. 665, 
72 S. W. 834. The same witness was asked 
whether he would have paid the check if It 
had been presented to him by any bank or 
person who held It legitimately. The court 
was clearly right in sustaining the objection 
to this question. The matter was immate- 
rial. It affected neither the appellant's act 
nor his intention in committing It 

[8] Many assignments of error are based 
upon the instructions. No sufficient excep- 
tions, however, were taken to the Instruc- 
tions. The exceptions were merely filed with 
the clerk after the verdict was returned. 
There Is nothing In the record indicating 
that they were ever In any manner called to 
the attention of the trial court There Is 
nothing to indicate that they were stated to 
the trial Judge and noted in the minutes or 
embodied in the record by the stenographer 
taking the record. We have repeatedly held 
that the mere filing of the exceptions la In- 
sufiicient Coffey v. Seattle Electric Co., 59 
Wash. 686, 109 Pac. 202; Oerber v. .astna In- 
demnity Co., 61 Wash. 184, 112 Pac. 272; 
White V. RatUff, 61 Wash. 38.-?, 112 Pac. 502; 
State T. Peeples, 129 Pac. 108. Moreover, no 
motion for a new trial was ever made. The 
trial court was never accorded an opportu- 
nity to review the many errors assigned. 

[9, 1 0] We will, however, notice one in- 
struction, because it is urged that it violated 
the constitutional inhibition against com- 
ment upon the evidence, and was of such a 
fundamental character as to constitute 
ground for reversal without the reservation 
of any exception. The court Instructed the 
Jury to the effec-t that if it was satisfied be- 
yond a reasonable doubt that the check was 
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a forgery, and that the defendant had it in 
bis posseBslon and obttilned money upon it 
from Connors, then the possession raised a 
presumption of guilt, unless rebutted. This 
was error. Possession of the instrument was 
a mere circumstance. Its weight was for 
the jury. State v. Hatfield, 06 Wash. 9, 118 
Pac. 893, 38 L. B. A. (N. S.) 609. The in- 
struction, however, was not a comment upon 
the evidence. It assumed no fact It merely 
misstated the law. It violated no positive 
statute or constitutional provision. The er- 
ror, therefore, was not of such fundamental 
character that It could not be waived. It is 
not within the rule touching the misconduct 
of a juror, announced in State v. Bennett, 
129 Pac. 409. The failure to properly ex- 
cept to the instruction waived the error. 

There was ample evidence to sustain the 
verdict The judgment is affirmed. 

CROW, Cv J., and MAIN, MORRIS, and 
PULLERTON, JJ., concur. 



BOGART V. PITCHLESS LUMBER CO. 

(Supreme Court of Washington. March 11, 
1913.) 

1. Damages (S 120*)— Contbact fob Labor- 
Breach— Measure OP Damage. 

Where plaintiff contracted to remove the 
timber from defendant's land, but shortly after 
plaintiff entered on the performance of his un- 
dertaking was directed by defendant to ceaSe 
work and prevented by defendant from there- 
after completing his contract, plaintiBTs meas- 
ure of damages was the difference between the 
cost of performing the work and the contract 
price. 

[Ed. Note.— For other cases, see Damages, 
Cent Dig. f§ 291-305 ; Dec. Dig. I 120.*] 

2. Evidence (t 498*)— Contract- Breach- 
Evidence. 

Where, in an action for breach of a con- 
tract to cut the timber from defendant's land, 
Elaintiff was entitled to recover the difference 
etween the cost of performing the work and 
the contract price, evidence of estimates of 
those who were competent to pass judgment on 
the work ac(|uired was admissible to prove the 
cost to plaintiff of doing the work. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. § 2280 ; Dec. Dig. J 49a»] 

3. Damages (f 157*)— Unuquidated Dam- 
ages — Estimates — Evidence. 

Where damages for breach of a contract 
depended on varying estimates and could not be 
measured with mathematical nicety, it was no 
objection that the amount allowed by the trial 
judge was not based on particular evidence; 
It being sufficient that it was within the evi- 
dence. 

[Ed. Note.— For other cases, see Damans, 
Cent Dipr. JSS 429-438, 440. 447, 440 453 ; Dec. 
Dig. i 157.*] 

Department 1. Appeal from Superior 
Court Clarke County; Donald McJIaster, 
Judge. 

Action by F. Bogart agnlnst the Pltchless 
Lumber Company. Judgment for plaintiff, 
and defendant api>oa'.». Affirmed. 

Connor & Akins, for appellant H. W. 
Arnold, of Vancouver, for resiwndent 



CIIADWICK, J. Plaintiff brought this ac- 
tion to recover damages for the breach of 
a contract. Defendant was the owner of a 
certain body of saw timber, and plaintiff en- 
gaged to remove It It is unnecessary to go 
into the detail of the contract Plaintiff en- 
tered upon the performance of his undertak- 
ing, but was ordered by the defendant to 
cease work pending a season of possible high 
water In the Columbia river. Thereafter, 
and after all danger from high water had 
passed, defendant notified plaintiff it would 
not log Its timber. Plaintiff was at all times 
ready and willing to perform, but perform- 
ance was refused by defendant. The court 
allowed a recovery of $408, being 34 cents 
per 1,000 feet board measure, which the 
court found to be the prospective profits on 
1,200,000 feet. From a judgment for this 
amount defendant has appealed. 

The case conies here upon exceptions to 
the findings of fact. There is evidence to 
sustain the finding of the court that a con- 
tract was made and breached by the defend- 
ant, and the only question open is whether 
the court properly measured the damages. 
Plaintiff was to receive $4.50 per M. A num- 
ber of witnesses, most of them l>eing qualified 
as competent timber men and who knew the 
local conditions, were asked bow much it 
would cost to log the land, or bow much It 
would cost to perform particular parts of 
the work, as falling, bucking, and swamp- 
ing. From all of this evidence the court 
found that plaintiff might bave made a prof- 
it This method of arriving at the amount 
to be assessed as damages is challenged by 
appellant 

It is true, as contended, that "what one 
thinks and calculates that be could have 
made a certain sum, for a breach of con- 
tract is not evidence on the question of dam- 
ages." Nor is the subject one that is usually 
determined by opinion or expert testimony, 
based upon a hypothetical question, for, as 
Is aptly said, as many witnesses might be 
found to swear that there would be no prof- 
its as might swear that there would be prof- 
its. This would tend to speculation, whUe 
the theory upon which prospective profits are 
allowed Is that they can be estimated with 
reasonable certainty. Such profits do not 
have to be accurately known. They are to 
be determined from a consideration of all 
of the tangible evidence upon the subject. 
Belch V. Big Store Co., 46 Wash. 1, 89 Pac. 
174. 

[1] This court is committed to the doc- 
trine of allowing prospective profits. In 
Watson V. Grays Harbor Brick Co., 3 Wash. 
2S3, 289, 28 Pac. 527, 529, it was held that: 
"When one contracts to perform work for 
another at a stipulated price, and is prevent- 
ed by him from entering uiKm the perform- 
ance, the measure of damages Is the differ- 
ence l>etween tlie cost of performing the work 
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by the party agreeing to do It and the price 
agreed to be paid for it" See, also, Skagit 
B. & L. Co. V. Cole, 2 Wash. B7, 25 Pac. 1077 ; 
Graham v. McCoy, IT Wash. 63, 48 Pac. 780, 
49 Pac. 235. 

[2] To ascertain the cost of performing 
any contract so as to arrive at the measure 
laid down In the above cases, resort must of 
necessity be had to the estimates of tbobe 
who are competent to pass judgment and who 
have knowledge of the particular conditions. 
"The trees were there from which the logs, 
spars, and piles could be manufactured ; and 
at the time of the breaches there was the 
beneflt of past experience — the known re- 
sults of previous efforts In carrying on the 
work — from which to form an estimate of 
what could have been done thereafter bad 
the sapplles been furnished." Skagit Ry. & 
I* Co. V. Cole, 2 Wash. 57, 78, 25 Pac. 1077. 
Such evidence is received upon the theory 
that it Is the best evidence obtainable. Con- 
sequently men who know conditions, and 
have dealt In commodities, lands, or manu- 
factured goods, are constantly called upon 
to advise courts and juries as to cost and 
value. 5 Cnd. Ev. 535, 669; Jones on Evi- 
dence, t 375 et seq.; Wigmore on Evidence, 
K 558, 718, 721. Whether a witness is com- 
petent to express an opinion depends largely 
upon the discretion and sound judgment of 
the trial judge. No hard and fast rule can 
be laid down in such cases. The object of 
every trial Is to elicit the truth, and wheth- 
er the opinion is to be based upon personal 
knowledge or upon hypothetical questions 
must necessarily vary as the cases present 
themselves; the court keeping In mind at all 
times the rule of best evidence. In this 
case the witnesses had personal knowledge 
and estimated the cost of getting out the 
logs. Appellant says respondent should have 
shown his profit In some other way. No 
other way Is pointed out, nor do we know of 
a better way than to take the difference be- 
tween the cost and the price to be paid. The 
cases cited and relied on by appellant all 
follow the general rule, and proof of profits 
was denied beonu.se of some element, added 
or omitted, which made the question one of 
speculation or conjecture, rather than one 
of reasonable certainty. 

[31 It Is complained that there Is no evi- 
dence to sustain the exact sum allowed by 
the trial Judge. This Is probably true. Dam- 
ages depending on varying estimates cannot 
be measured with mathematical nicety. It 
is enough that the Judgment is within the 
evidence. There is testimony that would sus- 
tain a larger recovery, and appellant is not 
injured. 

Judgment afllrmed. 

CROW, C. J., and GaSB, MOUNT, and 
PARKER, JJ., concur. 



BLUMAtlBR T. MAKN at aL 

(Supreme Court of Washington. March 12, 

1913.) 

L Taxation (f 482*)— VAi.uAnoH-'iNouukSK 

— JNOTICB. 

Where compLainant appeared before a coun- 
ty board of equalization in respontse to a no- 
tice to show cause why the valuation of his 
property should not be raised, and endeavored 
to prevent an increase, the object of the notice 
was accomplished, and the complainant could 
not thereafter complain that it was insufficient. 
(Ed. Note.— For other cases, see Taxation, 
Cent. Dig. H 854-857; Dec. Dig. § 482.*! 

2. Taxation (| 494*) — Equalization — In- 

OSKASB or Valuk— Fkauo. 

An assessment cannot be set aside on the 
ground that the board of equalization in in- 
creasing its value acted unjustly and arbitrari- 
ly witliout substantial evidence that the action 
of the board was arbitrary or fraudulent 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. $§ 884-8S8 ; Dec. Dig. { 494.*] 

Department 1. Appeal from Superior 
Court, Thurston County ; Ben Sheeks, Judge. 

Suit by Isaac Blumaner against C. B. 
Mann and others. Decree for defendants, 
and complainant appeals. Affirmed. 

Thomas M. Vance, and Harry I* Parr, 
both of Olympla, for appellant. John M. 
Wilson, of Olympia, for respondents. 

MOUNT, J. This action was brought to 
restrain the county officers of Thurston coun- 
ty from collecting taxes against certain de- 
scribed lands belonging to the plaintiff. The 
action is based upon the alleged ground that 
in the year 1908 the values returned by 
the county as.sessor were raised by the coun- 
ty board of equalization without notice to 
the plaintiff, and tliat the increased value 
as fixed by the county board of equnllBation 
was unjust and arbitrary. These allegations 
were denied. The action was tried to the 
court, and resulted in a Judgment in favor 
of defendants for their costs, and denying 
the relief prayed for in the complaint Plain- 
tifl has appealed. 

[1] The appellant argues that the values 
of his property, as fixed by the county board 
of equalization in the year 1908, were in- 
creased without notice and therefore with- 
out authority of law, and were fixed arbitra- 
rily and unjustly. As we read the record, 
a notice of Intention to increase the values 
was sent to and received by the appellant 
who ai>peared before the board of equaliza- 
tion and protested against the increase in 
value. It is true that some of the descrip- 
tions in this notice were of property that 
did not belong to the plaintiff, but it also 
appears that all the property which was in- 
creased in value was described in the no- 
tice. It also appears that a hearing was had 
and evidence taken by the board of equali- 
zation as to the value. No objections were 
made at that time to the form of the notice 
or to the sufficiency of it. The appellant ap- 
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peared before the board of equalization In 
answer to the notice, and endeavored to 
prevent an Increase^ but his protests were 
denied. The object of the notice was ac- 
complished, and plaintiff cannot now com- 
plain that the notice was insufficient. Ladd 
V. Oilson, 26 Wash. 79, 86 Pac. 126; Edison 
laec. Co. V. Spokane County, 22 Wash. 168, 
60 Pac. 132. 

[2] We find no substantial evidence in the 
record to Indicate that the board of equaliza- 
tion acted arbitrarily or fraudulently when 
it increased the values as returned by the 
assessor. Before an assessment can be set 
aside upon these grounds, the evidence must 
be dear to that effect. N. P. Ry. Co. v. 
Pierce County, 55 Wash. 108, 104 Pac. 178; 
Doty Lumber & Shingle Co. v. Lewis County, 
60 Wash. 428, 111 Pac 562, Ann. Cas. 1912B, 
870. The lower court therefore properly dis- 
missed the action. 

Judgment affirmed. 

CROW, C. J., and CHADWICK, GOSE, 
and PARKER, JJ., concur. 



CANAIi LUMBER CO. v. KONG TICK INV. 
CO. et al. 

(Supreme Court of Washington. March 12, 
1913.) 

1. Appeai. and Ebrob (S 605*)— RECoaD— 
Questions Presented — Conclusions of 
Law— Conformity to Findings. 

The complaint, in an action to establish 
and foreclose a mechanic's lien aeainst prop- 
erty of one of the defendants, for material 
furnished to the other alleged a compliance 
with Rem. & Bal. Code, J§ 1129, 1130, and the 
court found that plaintiff furnished to one de- 
fendant certain material delivered to and used 
in the construction of a building on property 
of the other defendant, and that plaintiff duly 
filed its lien, and, as a matter of law, conclud- 
ed that plaintiff was not entitled to a lien 
against the premises, and that the owner was 
entitled to costs against plaintiff. Held that, 
as the lower court did not find that the de- 
fendant, to whom the material was furnished, 
sustained any such relation to the owner as to 
entitle plaintiff to a Uen upon the property, 
or that the lien sought to be foreclosed com- 
plied with the statutory provision as to no- 
tice, the appellate court, in the absence of 
evidence, could not say that the conclusion was 
not justified by the facts. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. SS 2911-2914; Dec. Dig. { 
695.»] 

2. Appeai, and Error (| 714*)— Review- 
Evidence Considered- Admissions in a 
Former Appeal. 

The Supreme Court, in its review of a 
case, must be governed by the record therein — 
that is, by the issues raised by the pleadings, 
the findings of fact, the conclusions of law, 
and the judgment — and in aid of the findings 
cannot consider admissions made in the record 
on appeal from an order granting a new trial, 
which appeal was dismissed. 

[Ed. Note. — For other cnsea, see Appeal and 
Error, Cent. Dig. SS 2958-2963; Dec. Dig. S 
714.»] 



3. Appeal and Error (S 934*)— Rbvibw— ' 

BuBDEN OF Showing Error. 

The presumption always is, in courts of 
general jurisdictir>D, that the evidence supports 
the judgment; and it devolves upon the party 
who attacks the Judgment to show either that 
the evidenc« does not support it, or, failing to 
bring the evidence up, to show that the conclu- 
sions of law and judgment do not follow the 
facts as found by the court. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. SS 3777-3781, 3782; Dec. 
Dig. S 934.*] 

Department 1. Appeal from Superior Couri^ 
King Couuty; R. B. Albertson, Judge. 

Action by the Canal Lumber Company 
against the Kong Yick Investment Comi)any 
and another. Judgment for defendants, and 
plaintiff appeals. Affirmed. 

See, also, 67 Wash. 126, 120 Pac. 882. 

Myers & Johnstone, of Seattle, for appel- 
lant Tucker & Uyland, of Seattle, for re- 
spondents. 

GOSE, J. [1, 2] This case is before w on 
the findings of fact and conclusions of law; 
the contention of the appellant being that 
the conclusions of law are not Justified- by 
the facts as found by the court The facts 
found, material to the Inquiry as we view 
the case, are as follows : "That between the 
14th day of June, A. D. 1910, and the 15th 
day of August 1910, plaintiff furnished to 
the defendant Washington Interior Finish 
Company certain lumber and materials to 
be used in the construction of that certain 
building or structure situate upon lots 1 and 
8, block 54, D. S. Maynard's addition to Se- 
attle, King county, Wash., all of which ma- 
terials were delivered to and used upon the 
property above described, and all of which 
were of the reasonable value of $1,853.49; 
that no part of the same has been paid, ex- 
cept the sum of $1,457.96, leaving a balance 
of ¥305.53 due and owing the plaintiff; • • * 
that thereafter, and within 90 days after the 
furnishing of said last item, to wit within 
90 days from August 15, 1910, plaintiff filed 
and recorded its lien, which is introduced in 
evidence and is recorded in volume 36 of 
Liens, at page 603." The material conclusion 
of law is as follows : "That plaintiff Is not 
entitled to a lien against the premises herein 
described, and that defendant Kong Yick In- 
vestment Company is entitled to costs against 
plaintiff herein to be taxed." The appellant 
seeks to establish and foreclose a Hen upon 
property in the city of Seattle owned by 
the respondent Kong Yick Investment Com- 
pany, a corporation. 

The allegations in the complaint are that 
the appellant, at the special instance and re- 
quest of the respondent Washington Interior 
Finish Company, a corporation, who was 
then and there the agent and contractor for 
the respondent Kong Yick Investment Com- 
pany, sold and delivered to the latter certain 
lumber and materials to be used, and which 
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were used, In the conBtniction of a' buildliig 
sltnated upon Its property In the dty of 
Seattle. This allegation was put In issue by 
the respondent Kong Ylck Investment Com- 
pany. The appellant farther alleged that, 
within 90 days after it ceased to furnish ma- 
terial, it filed and recorded with the county 
auditor of King county its claim of lien duly 
rerlfled by oath, containing a statement of its 
demands, after deducting all just credits and 
offsets, with the name of the owner and the 
name of the reputed owner and the name of 
the contractor or agent of the owner of the 
property, together with a description of the 
property sought to be charged with the lien 
sufBclent for identification. This allegation 
is also put in issue by the same respondent. 

Section 1129 of Rem. & Bal. Code gives a 
Hen to every person furnishing material to be 
used in the construction of certain enumer- 
ated structures for the material furnished, 
"whether performed or furnished at the in- 
stance of the owner of the property subject 
to the Hen or his agent; and every contrac- 
tor, subcontractor, architect, builder, or per- 
son having charge of the construction, alter- 
ation, or repair of any property subject to 
the lien as aforesaid, sbaU be held to be 
the agent of the owner for the purposes of 
the establishment of the lien created by this 
chapter." Section 1130 provides that so 
much of the lot or parcel of laud, upon which 
the improvement is made, as may be. neces- 
sary to satisfy the Hen, to be determined by 
the court on rendering judgment in a fore- 
closure of the lien, is also subject to the Hen 
to the extent of the Interest of the person or 
company "who In his or its own behalf, or 
who through any of the persons designated 
in section 1129 to be the agent of the owner 
or owners, caused the performance of the la- 
bor, or the construction, alteration, or repair 
of the property." It will be observed that 
the complaint alleges a compliance with these 
sections of the statute. The court, however, 
did not find that the Washington Interior 
Finish Company sustained any relation to 
the owner of the property which, under the 
terms of the statute, would give it the power 
to bind the property. It must be assumed, in 
the light of the conclusion of law and the 
judgment In feivor of the owner of the prop- 
erty, that the court had sufficient reason for 
declining to find that the Washington Interi- 
or Finish Company sustained any such rela- 
tion to the owner. It is further apparent 
that the latter part of the finding does not 
show a compliance with the statute Rem. & 
Bal. Code, f 1134, which prescribes what the 
notice of lien shall contain. 

This case was before this court and is re- 
ported In 67 Wash. 126, 120 Pac. 882, on an 
appeal from an order granting this appel- 
lant a new trial, and the api)eal was dismiss- 
ed for want of sufficient bond. The appel- 
lant now invites the court to take judicial 



notice of its record on the former appeal, 
and of certain admlsdons made in the for- 
mer briefs in aid of the findings In this case. 
It Is contended that the findings thus sup- 
plemented are sufficient to show that the 
Washington Interior Finish Company was a 
subcontractor, and as such the agent of the 
respondent Kong yick Investment Company. 
The case Is now before us after a new trial 
has been had, and we must be governed by 
the record here ; that Is, by the issues raised 
by the pleadings and the findings of fact, 
the conclusions of law, and the judgment. 
Reading these together, In the absence of 
the evidoice, we cannot say (1) that the 
Washington Interior Finish Company sustain- 
ed any such relation to the owner of the prop- 
erty as to give the appellant a right to a 
lien upon its property; and (2) we cannot 
say that the Hen sought to be f M^closed com- 
plied with the statute. 

[B] The presumption always Is, In courts 
of general Jurisdiction, that the evidence sup- 
ports the judgment; and it devolves upon 
the party who attacks the judgment to show 
either that the evidence does not support the 
judgment, or, faiUng to bring the evidence 
here, to show that the conclusions of law 
and Judgment do not foUow the facts as 
found by the court. "The record In each 
particular case must be complete In Itself, 
and exhibit the ground upon which the final 
decision Is based." Lownsdale v. Grays Har- 
bor Boom Co., 54 Wash. 542, 108 Pac. 833. 
See, also. Pacific Iron & Steel Works v. 
Goerig, 55 Wash. 149, 104 Pac. 151. 

On the record before us, we conclude that 
there is no error shown, and the judgment Is 
affirmed. 

CROW, C. X, and CHADWICK, MOUNT, 
and PARKER, JJ., concur. 



SEATTLE & PUGET SOUND PACKING 
CO. v. CITY OF SE.1TTLE et al. 

(Supreme Court of Washington. March 6, 
1913.) 

1. Municipal Corporations (§ 845*)— Dam- 
ages FROM Defective Water Pipes — Neq- 

UOENCE OF EMPLOyfiS. 

In an action against a city for Injury to 
plaintiff's stock by water escaping from a city 
main, evidence held to show the escape due to 
negligence of city employs in connecting serv- 
ice pipes with the mam. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. §§ 1796-1802; Dec. 
Dig. § 845.*j 

2. Appeal and Error (8 837*)— Motion for 
Directed Verdict— Evidence Considered 
ON Review. 

On review of the court's action in over- 
ruling defendant's motion for a directed ver- 
dict, made at the close of plaintiffs case on the 
ground of insufiiciency of the evidence, evidence 
introduced after the ruling on the motion will 
be considered. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Die. M 3262-3272, 3274-3277, 
3289; Dec Dig. | 837.*] 
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Department 2. Appeal from Superior Conrt, 
King Coun^; Wilson B. Qay, Judge. 

Action by the Seattle ft Puget Sound Pack- 
ing Oomiwny against the City of Seattle and 
others. From a Judgment for plaintiff, tbe 
defendant city appeals. Affirmed. 

Jas. E. Bradford and Wm. B. Allison, both 
of Seattle, for appellant Bevelle, Bevelle & 
Bevelle, of Seattle, for respondent. 

FITUjERTON, J. The respondent, Seattle 
& Puget Sound Packing Company, recovered 
against the city of Seattle for damages caus- 
ed Its stock of goods by water escaping from 
one of the city's water mains. The action 
was brought against the city and MacAdam 
& Co. jointly; the last-named company be- 
ing the contractors who laid the main from 
which the water escaped. On the trial at 
the conclusion of the respondent's case In 
chi^ each of the defendants challenged the 
legal sufficiency of the evidence to make a 
case sufficient for the Jury and moved for 
a directed verdict. Tbe challenges and mo- 
tions were denied, whereupon MacAdam & 
Co. introduced evidence on their own be- 
half and rested. The city announced that it 
would Introduce no evidence on Its behalf 
but would stand on the record as made Both 
defendants thereupon renewed their challeng- 
es to the sufficiency of the evidence, and 
again moved for directed verdicts. The court 
granted the challenge and motion of Mac- 
Adam & Co., but denied the challenge and 
motion of the city. Judgment was after- 
wards entered against the city, from which 
It appeals. 

[1 ] The only question discussed In the brief 
of the city is the legal sufficiency of the evi- 
dence to sustain the Judgment Its attorneys 
argue that before any recovery could be had 
it was incumbent on the respondent to show 
that the city was guilty of some act of com- 
mission or omission which permitted the 
water causing the Injury to escape from the 
water main, and that there is no such evi- 
dence in the record. We cannot, however, 
accept this view of the record. To our minds 
It shows both acts of commission and omis- 
sion which were directly responsible for the 
escape of the water. It appears that the 
main was of considerable dimensions and 
that the terminal end thereof was closed by 
a cap placed over it which was held in place 
by braces made of timbers and carried back 
some little distance to an embankment, where 
they found support against the solid earth; 
that after tbe cap had been In place for 
some time, the city's employes tapped the 
main some five feet from its end and placed 
therein service pipes which were extended to 
the nearby dwellings. These service pipes 
were laid over and through the timbers brac- 
ing the cap, were not absolutely water-tight, 
and suffered more or less water to escape. 



The effect was to soften the earth BurroTind- 
ing the timbers, causing them to loosen, and, 
together with the cap, to give way to the 
pressure of the water. Clearly there was 
here acts of negligence on the part of tbe 
employes of the city sufficient to support 
a Judgment for damages caused by the es- 
caping water. 

[2] Some of the facts we have recited ap- 
peared in the testimony of tbe witnesses 
produced by MacAdam & Co. in support of 
their defense after tbe respondent had rested 
and after the city had challenged the legal 
sufficiency of the evidence. The city's brief 
proceeds on the theory that this evidence 
cannot be considered in determining the ques- 
tion of the legal sufficiency of tbe evidence 
against its challenges, but we think tbe role 
otherwise. Under the practice in this state 
a plaintiff does not rest at his peril. On 
the contrary, should a challenge be interpos- 
ed to the legal sufficiency of liis evidence 
which the trial judge should deem well tak- 
en, it would be an abuse of discretion, under 
all ordinary circumstances, to refuse to al- 
low him to reopen his case and supply the 
omitted proofs if be requested so to do. In 
this case, had the trial judge sustained the 
challenge in the place of overruling it, un- 
doubtedly the respondent would have sup- 
plied the defect as the evidence was within 
his call. Since this is so, and since the evi- 
dence is now in the record, it would be but 
Uttle better than farcical to send the case 
back to an already overburdened court for 
another hearing, with its accompanying waste 
In costs and time, simply because evidence,, 
which abundantly sustains the Judgment, did 
not get into tbe record according to the 
strict rules of practice. The appellant is. 
not denied Justice by this principle, it had 
its opportunity to defend on the merits, and 
If It failed to do so the fault Is entirely its 
own. 

The judgment Is affirmed. 

MOUNT, MORRIS, ELLIS, and MAIN^ 
JJ_ concur. 



SMITH V. ADELBERG. 

(Supreme Court of Washington. March 12- 
1913.) 

Brokebs (J 63*)— Commissions— Failube of 

Entebpkise. 

Where defendant contracted to give plain- 
tiff 100 shares in a syndicate, or its equivalent 
in money, if he would secure a subscriber for 
3.000 shores, and plaintiff obtained one able, 
ready, and willing to subscribe for the 3,000- 
sbares, but the syndicate failed because of de- 
fendant's misrepresentations that he had bona 
fide subscribers for all the remaining sbares, 
and also as to the commission he would make 
out of the enterprise as to the value of the- 
land, plaintiff was entitled to recover the value 
of the shares which he was to receive as com- 
mission. 

[Ed. Note.— For other cases, see Brokers. 
Cent Dig. {§ 70, 81, 94-06; Dec. Dig. f 6S.*J 
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Department 1. Appeal from Superior Cionrt, 
King CoTintj'; Everett Smltb, Jndge. 

Action by P. K. Smith against A. K. Adel- 
berg. Judgm«it for plaintiff, and defendant 
appeals. Affirmed. 

Chas. D. Fallen and Jas. O. Raley, both of 
Seattle, for appellant. H. R. Clise and C. 
K. Poe, both of Seattle, for respondent 

GOSE, J. This appeal involTes two ques- 
tions : (1) Are the findings of fact supported 
by the evidence? and (2) does the evidence 
Justify the judgment, as a matter of law? 
The material facts found are that the appel- 
lant employed the respondent to secure sul>- 
scrlbers to a syndicate then in process of 
organization, for the 'purpose of purchasing 
about 13,000 acres of land situated In the 
state of Montana, at the price of $9.50 per 
share; that he agreed to give the respond* 
ent 100 shares in the syndicate, or its equiva- 
lent in money, if he would secure a subscrib- 
er for 3,000 shares; that he represented to 
the respondent that he had bona flde sub- 
scribers for all of the remaining shares; that 
be had an option to purchase the land at 
$9.50 per acre; that the land was reason* 
ably worth $14 or $15 per acre; that, rely- 
ing on these representations, the respondent 
Introduced the appellant to one Kerry, whom 
they Jointly Induced to subscribe for the 
3,000 shares; that Kerry was at all times 
ready, willing, and able to pay for such 
shares; tliat, as an inducement to Kerry to 
subscribe, the appellant misrepresented the 
facts to the respondent and to Kerry in 
this: That he did not have bona flde sub- 
scribers for the balance of the shares, and 
in the further particular that he had an op- 
tion on the land at $6.50 per acre, and In- 
tended to wrongfully make a secret profit 
upon the purchase of the land, which fact 
was unknown to the respondent and Kerry; 
that by reason of the fact that the appellant 
did not have bona fide subscribers for the 
remainder of such shares, and because of 
the other misrepresentations set forth, the 
enterprise failed of consummation ; that, had 
the appellant's representations been true, the 
syndicate would have been organized, and 
Kerry would have paid for the shares which 
he subscribed; and that the reasonable val- 
ue of 100 shares Is $950. The conclusion of 
law deduced was that the respondent was 
entitled to a Judgment against the appellant 
for $950, together with his costs, and a 
Judgment was entered accordingly. 

These findings are abundantly supported 
hy the evidence. The plan proposed was 
that each share of stock should represent 
one acre of land. The testimony shows that 
the appellant was to give the respondent 
100 shares of stock in a corporation to be 
organized by the former, or to give him its 
equivalent in money. The appellant repre- 
sented that his commission on the basis pro- 



posed would be $3,000, whilst the testimony 
shows that It would have been about $30,- 
000. It further appears from the testimony 
that the appellant represented to the re- 
spondent that the 3,000 shares subscribed by 
Kerry at the Instance of the respondent 
would complete the stock subscription, and 
that Kerry was ready, able, and willing to 
pay his subscription. If the appellant's repre- 
sentations had been found true. The re- 
spondent had no employment other than to 
secure a subscription of 3,000 shares. There 
was no arrangement whereby be was to be 
a party to the organization of the corpora- 
tion. The duty of organizing the corporation 
and issuing the 100 shares of its stock to the 
respondent, or paying him its equivalent in 
money, was devolved by the transaction up- 
on the appellant alone. The enterprise fail- 
ed of consummation because he did not have 
the bona flde subscribers which he repre- 
sented to have, and because of lils misrepre- 
sentations as to the commission he would 
make out of the enterprise, and as to the 
value of the land. The respondent did all 
that be was required to do when he had pro- 
cured the subscription. The enterprise fail- 
ed, not because of anything the respondent 
failed to do, but solely in consequence of 
the misrepresentations of the appellant 

The appellant relies upon the recent case 
of Watson ▼. Bayiiss, 128 Pac. 10«L The 
two cases have nothing in common. In that 
case it was alleged that the plaintiff and the 
defendant agreed to organize a corporation 
for the purpose of carrying out a certain 
business enterprise; and we held that under 
the allegations of the complaint and the 
proof submitted la support thereof, there 
was no meeting of minds upon the substan- 
tial features of the corporation. 

The Judgment is aflirmed. 

CROW, O. J., and MOUNT and PARKER, 
JJ., concur. 



GEXNATIX V. NORTHWESTERN IM- 
PROVEMENT CO. et aL 

(Supreme Court of Washington. Feb. 24, 
1913.) 

1. Master ano Sbbvant (| 286*) — Action 
FOB I NJuBiEs— Question foe Jubt— Nbq- 

UOENCE. 

On evidence in a miner's action for per- 
sonal injuries from rocks alleged to have fallen 
from the roof of an adjoining chute as a result 
of the negligent condition in which it was left, 
held, that the question of negligence was for the 
jury. 

[Ed. Note. — For other cases. Bee Master and 
Servant. Cent Dig. .;§ 1001, 1006, 1010-1050; 
Dec. Dig. $ 286.*] 

2. Master and Sebvant (§ 125*) — Save 
Place fob Wobk— Knowledge of Masteb 
— Knowledge of Fobbman. 

The knowledge of the mine foreman and 
the fire boss of a mining company that a set- 
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tUnc of ft roof bad let in was notice to the 
company. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent. Di«. U 243-251; Dec. Dig. f 
125.*] 

8. Mabtbb and Sebvant (| 124*) — Sam 
Placi for Work— Duty or Inspection. 
Where a miner was expected to work right 
np to the line of a, certain chute which he was 
not supposed to enter or inspect, it was the 
company's continuing duty to inspect and to 
keep that adjacent space in a safe condition for 
work, BO long as its unsafe condition would en- 
danger men in adjacent workings. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. |i 235-242; Dec. Dig. f 
124.»] 

4. Master and Servant (S 150*)— Master's 
Liability— Warning — Failing to Inspect 
AND Keep Sate Spaces in a Mine. 

It was the company's continuing duty to 

warn men in mine workings of the danger from 

an adjacent chute, that they might tale steps 

to protect themselves. 
[Ed. Note. — For other cases, see Master and 

Servant, Cent. Dig. i| 297, 299-302, 305-307; 

Dec. Dig. I 150.*] 

6. Mastkb and Servant ({ 211*)— Assump- 
tion OF Risk- Place Not Under Serv- 
ant's CONTBOL. 

Plaintiff, a minor, did not assume the risk 
of dangers in his place of work resulting from 
the condition of adj[acent workings not under 
his control, nor subject to bis inspection. 

[Kd. Note. — ^For other cases, see Master and 
Servant. Cent Dig. i 657; Dec Dig. i 211.*J 

6. Master and Servant ($ 217*) — AssuifP- 
noN OF Risk- Danobbous Place— Mines. 

The rule that, where during the work con- 
ditions are constantly changing, a servant, 
knowing of such change, accepts the risks or- 
dinarily incident thereto, has no application to 
a settling of the roof in an adjoining chute, of 
which plaintiff at work in an adjacent space 
had no knowledge. 

[Ed. Note. — For other cases, see Master and 
Servant, CentDig. fi 574-600; Dec.Dig. { 217.*] 

7. Master and Servant (§ 289*)— Contbibu- 
tory Neolioencb— Places fob Work. 

Where there was no evidence except the 
falling of a roof that the injury therefrom to 
plaintiff was caused by the insecure placing of 
the props thereto, and the cause of its fall was 
a question for the jury, contributory negligence 
as a matter of law was not established. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. §§ 1089-1132; Dec Dig. i 
289.*] 

8. Master and Servant (8 311*)— Liabilitt 
OF Servant— Fellow Sebvants. 

A mine foreman having the direct sypervi- 
sion of the mine, who knew of the dangerous 
condition of a chute, took no steps to remedy 
it, and failed to warn plaintiff, working in an 
adjacent space, of its existence, was guUty of 
personal negligence. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. { 1236 ; Dec, Dig. § 311.*] 

9. Masteb and Sebvant ({ 254*) — Action 
FOR Injuries— Parties. 

The negligence of a mine foreman was the 
negligence of the mining company, and he and 
the company were liable as joint tort-feasors 
who might be joined as defendants in the same 
action. 

[Ed. Note. — ^For other cases, see Master and 
Servant Cent Dig. § 808; Dec Dig. | 254.*] 



10. Master and Servant (| 311*)— IjIabiu- 
ty of Servant— Fellow Servant. 

Where the general superintendent of ft 
mine .was not shown to liave a duty of personal 
inspection of the underground workings or to 
have had actual knowledge, or knowledge on in- 
formation, as to its unsafe condition, he was 
not liable to ft minor injured thereby. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. | 1236; Dec Dig. | 311.*] 

11. Damages (I 132*)— Excessivk Daicages 
■ —Personal Injuries. 

A verdict of $18,000 to plaintiff, a strong, 
well man of 29 years of age, capable of earning 
$4 a day as a coal miner, for injuries rendering 
him a cripple for life, with his left leg atro- 
phied, and almost completely paralyzed with 
little control of his urinary organs, and suffer- 
ing constant pain, with little hope of recovery, 
and able to earn practically nothing, was not 
excessive. 

[Ed. Note.^For other cases, see Damages, 
Cent Dig. || 872-385, 396; Dec Dig. { 132.*] 

Department 2. Appeal from Superior Court, 
King County ; Wilson R. Gay, Judge. 

Action by Edmond Gennaux against the 
Northwestern Improvement Company, Wil- 
liam Lawrence, and T. T. Edwards. Judg- 
ment for plaintiff against defendants Jointly, 
and they appeal. Affirmed as to defendants 
Northwestern Improvement Company and 
William Lawrence, and reversed, with direc- 
tions to dismiss as to defendant Edwards. 

O. H. Winders, of Seattle, for appellants. 
Vanderveer & Cummlngs, of Seattle, for re- 
spondent 

ELLIS, J. Tills la an appeal from a Judg- 
ment entered upon a verdict against the ap- 
pellants Jointly In favor of respondent for 
$18,000 damages for personal injuries sus- 
tained by the respondent while employed by 
the appellant Northwestern Improvement 
Company as a miner in one of its coal mines 
at Ravensdale, Wash. The appellants Law- 
rence and Edwards were, respectively, mine 
foreman and general mine superintendent 
The careful and dispassionate manner in 
which the case was tried by counsel on both 
sides renders an inherently complicated situ- 
ation comparatively easy of statement In 
the mine In question the coal lies In a vein 
about six feet thick, tilted in an upward 
pitch of about 30 degrees. The mine la en- 
tered by a slope sunk on the vein from which, 
at the various levels, counters and gangways 
are run at right angles. From these coun- 
ters and gangways chutes about 10 feet wide 
are drifted upward, dividing the vein at in- 
tervals of 30 to 50 feet These chutes are 
connected at intervals of about 50 feet by 
passages for ventilation called cross-cuts. 
The miners worked in pairs, each pair dig- 
ging a chute and the adjacent half of the 
cross-cuts to the chutes on either side. The 
coal in the vein is thus blocked into irregu- 
lar segments called pillars, extending from 
the gangway upward to the end of the vein 
or working. These pillars contain about 75 
per cent of the coal in the vein, and the 
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work so far is largely preliminary to the 
mining of the coal so blocked. Sbeet Iron 
troughs or chutes are laid In the chute to 
expedite the running of the coal down the 
Incline to the gangway where It is taken from 
the mine in cars. In mining the pillars the 
work progresses from the upper end of the 
chutes toward the gangway. Beginning on 
the right-hand side of the chute which they 



dangers found on sncb Inspection. He also 
testified that in entering the mine the men 
would pass him, and be customarily warned 
them personally of any dangers found from 
caving or bad roofs. The following Is a re- 
duced reproduction of a plat in evidence, 
showing the relative location of chutes, 
cross-cuts, and pillars In that portion of the 
mine where the accident occurred. 




have driven the miners take successive slices 
oft the upper corner of the last pillar but 
one, so that the coal In the pillar above will 
have better access to the chute. When the 
top pillar has been mined, the miners drop 
down to the third pillar from the top, again 
take off the upper comer to facilitate the 
mining of the second pillar, repeating this 
process till the gangway is reached, when 
that section of the vein Is completed. As 
the work progresses l)oth In chutes and pil- 
lars, props' are set as may be necessary to 
sustain the roof, the company furnishing the 
timbers and the miners setting them. By the 
system pursued In this mine, each pair of 
miners was held responsible for the safety of 
the Immediate place of work to the extent of 
looking to the condition of their own roof, 
timbering, and supporting it. These miners, 
however, had nothing to do with the adja- 
cent workings; the evidence clearly show- 
ing that they were not even allowed to en- 
ter and Inspect them without special direc- 
tion from the management, except possibly 
In removing from the pillar the last slice 
of coal next the adjacent chute. This coal, 
however, was always removed from the oth- 
er side. All of the work was done under the 
supervision of the mine foreman. There 
was also a flre boss, whose duty It was to 
go through the mine every morning before 
work commenced and Inspect for gas, bad 
roof, and other dangers to the men. It was 
his duty to post on a bulletin board at the 
entrance to the mine, so that the miners 
might see it ns they entered, notice of any 
130P.-33 



Chute 27 was driven by the respondent 
and his partner, as were also the cross-cuts 
on either side one-half the distance to the 
next chnte. The adjacent chutes and other 
half of the cross-cuts were driven by other 
pairs of miners working Independently of re- 
spondent and his partner. The men in chute 
2G had mined the coal from the eighth or up- 
permost pillar to the right of that chute, and 
were then working a short distance below. 
The respondent and his working mate bad 
sliced off diagonally a large part of the sev- 
enth pillar at the right of chute 27, and had 
mined nearly all of the eighth pillar, leaving 
a stump of coal on the margin of chute 26 
and above cross-cut 8, about four or five feet 
thick at the lower end, gradually widening to 
ten or twelve feet in thickness at the upper 
end. Immediately above cross-cut 8 they 
had removed the coal from this stump 
through to chute 26 to a distance of about 
four feet above the cross-cut. The shaded 
portion of the plat indicates the unmined 
coal in the seventh and eighth pillars. At 
the time of the accident the respondent's 
partner was setting a drill post at a point on 
the left side of the stump of coal, about ten 
feet up from the lower end, at the place In- 
dicated by a single dot. The respondent was 
between two posts or props at the foot of 
the stump, as Indicated by the other two 
dots. He was facing the coal In a bent 
ix)sture, clearing the floor to place sheet iron 
upon which to run the coal to chute 27. lie 
testified that while so engaged he heard a 
sound as of something falling to his right. 
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and apparently In chute 20 above the cross- 
cut, and Immediately thereafter was knocK- 
ed senseless. His partner testified that he 
heard a sound as of something falling In 
chute 26 on the opposite side of the stump 
of coal from where he was working, causing 
a Jar so violent as to shake the body of coal 
and cause pieces to fall therefrom on his 
side; that he at once went to the respond- 
ent, and found him almost covered by rocks 
and debris, with a large rock on his legs, 
which he rolled off; that one of the props 
was down, and there was a .hole In the roof 
immediately above respondent, about a foot 
or eighteen Inches deep, and three, four, or 
possibly five feet square, from which some of 
the roof had fallen; that while he was ex- 
tricating the respondent some rocks rolled 
down from above in chute 26 and onto re- 
spondent's place of work. After the acci- 
dent there were about two car loads, or over 
four tons, of rocks and debris lying in chute 
26 opposite the eighth cross-cut and extend- 
ing over into the cross-cut and onto respond- 
ent's place of work. There was no evidence 
of a fall of roof in dhute 26 over this pile. 
The undisputed evidence shows that all of 
this rock could not have come from the re- 
spondent's own roof, as the hole there was 
not large enough to hare furnished it. The 
prop which was down had stood within less 
than three feet of the line of chute 26, and 
it is respondent's contention that it was 
knocked down by stones rolling from a fall 
of roof a short distance up 26 down the in- 
cline, and defiected by posts or other rocks 
into the respondent's workings. The mine was 
in absolute darkness but for the oil lamps 
worn upon the miners' caps, which, the evi- 
dence shows, threw a light but for a dis- 
tance of six or seven feet 

[1,2] The negligence charged In the com- 
plaint is that rocks fell from the roof of 
chute 26 above cross-cut 8 as a result of the 
careless and negligent condition in which 
it was left, and rolled with the pitch across 
the respondent's Workings, injuring him; 
that the place was under the supervision and 
control of the appellants Lawrence and Eld- 
wards, who knew of the danger, but failed to 
warn the respondent of It. The answer de- 
nied the allegation of negligence, and set up, 
as affirmative defenses, assumption of risk, 
contributory negligence, and negligence of 
fellow servants. At appropriate stages of 
the trial motions were made for nonsuit as 
to each of the defendants for Judgment not- 
withstanding the verdict as to each defend- 
ant, and for a new trial as to each. The 
overruling of these motions are assigned as 
errors. 

It is first contended that there was no 
proof of negligence. It is, of course, con- 
ceded that the respondent was injured by a 
fall of rock ; but the appellants contend that 
there was no evidence that It came from 
chute 26. Stress is laid upon the respond- 
ent's testimony that It all happened in the 



"clap of a band," and that of his partner 
that it happened In the "fiash of an eye." 
They did assent to questions so worded on 
cross-examination, but this was manifest hy- 
perbole. The men were foreigners, express- 
ing themselves with some difficulty, and 
from their whole testimony it Is plain they 
merely meant that the catastrophe covered 
but a short interval of time. The respondent 
testified that he heard the noise in chute 26, 
and thought the rock came from there. This, 
together with the undisputed fact that upon 
and near the respondent's place of work Im- 
mediately after the accident were some four 
tons of rocks which no one testified were 
there before, and his partner's testimony 
that there was a sound and jar as of a fall 
in chute 26 sufficient to shake the stump of 
coal from 6 to 10 feet thick, was certainly 
persuasive evidence that rocks coming from 
a tsJl in 26 rolled upon the respondent's 
place of work, knocked out the prop, and 
caused whatever fall there was from bis 
own roof. The evidence is conclusive that 
rocks had before been falling in the upper end 
of 26, that a "squeeze" or settling of the roof 
there had already set in, and that the flre 
boss and Lawrence, the mine foreman, knew 
of this condition. Their knowledge was no- 
tice to the company. It Is urged that where 
the rocks causing the Injury came from was 
a matter of mere conjecture. It was no 
more conjectural than any other fact de- 
pending upon circumstantial evidence. They 
could have come but from one of two places, 
either from chute 26 or from respondent's 
own roof; and the positive evidence as to 
the sound of a fall In 26 Immediately prior 
to the accident and of large masses of rock 
upon and near respondent's place which 
could only have come from 26, and that other 
rocks rolled down from 26 onto respondent's 
place of work while his partner was remov- 
ing him, was evidence which, considering the 
admitted bad condition of chute 26 above 
cross-cut 8, was sufficient to take the case to 
the jury upon this question. 

[3] It was admitted that respondent and 
his partner were expected to work right up 
to the line of chute 26, which chute they 
were not supposed to enter or inspect. It 
was therefore the appellant's duty to in- 
spect and keep that adjacent space In such 
condition as not to cause injury to these 
men. McKenzle v. North Coast Colliery Co., 
55 Wash. 495, 104 Pac. 801, 28 L. R. A. (N. 
S.) 1244. This duty was not at an end when 
the miners in 26 bad finished there. The 
duty continued so long as an unsafe condi- 
tion in 26 would be an unnecessary menace 
to men in adjacent workings. 

[4] The duty to inspect and keep safe or 
to warn these men of the danger that they 
might take steps to protect themselves was 
a continuing duty of the master. No warn- 
ing of any kind was given. The question of 
fellow servant is not involved. Shannon v. 
Consolidated, etc., Mln. Co., 24 Wash. 119, 64 
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Pac. 199; McKenssle t. Nortb Coast GoIUerjr 
Co., sapra; Uren v. GoMen Tannel Mln. Co., 
24 Wash. 261, 64 Pac. 174; McMillan t. North 
Star Mln. Co., 32 Wash. 579, 73 Pac. 685, 98 
Am. St Bep. 908; Costa v. Pacific Coast 
Co., 26 Wash. 138, 66 Paa 398. The fire boss 
had Inspected the mine on the morning In 
question, knew of the dangerous condition of 
chute 26, but neither warned these men who 
were working right up to its margin, nor 
posted any notice of danger- upon the buUe- 
tln board. Lawrence, the pit boss or mine 
foreman, had gone through the mine, knew 
of the dangerous condition of chute 26, knew 
that a squeeze had there set in, but neither 
warned those men nor took any step to rem- 
edy the conditions. The evidence was uncon- 
tradicted that it was his duty to supervise 
the workings, and to see that the methods 
employed by the men were safe. The re- 
spondent testified that no one ever warned 
him of this danger, and there is no evidence 
that any one ever did warn liim or that he 
knew of it. 

[<] He did not assume the risk of dangers 
in his place of work resulting from the con- 
dition of adjacent workings, not under his 
control nor subject to his inspection. This 
case falls directly within the rule announced 
In McKenzle v. Nortb Coast Colliery Co., su- 
pra. 

[1] Appellants cite many cases holding 
that where, in the operations of the work, 
conditions are constantly changing and the 
employ^ knows it, he accepts such risks as 
are ordinarily incident to such operations. 
Cully V. Northern Pacific Ry. Co., 35 Wash. 
246, 77 Pac. 202. That rule has no applica- 
tion here. The changed conditions in chute 
26 were not due to work then in progress. 
It was due to a squeeze of which the appel- 
lant had knowledge but of which the re- 
spondent had neither knowledge nor warn- 
ing. 

[7] The respondent was not guilty of con- 
tributory negligence, unless the injury was 
caused by the Insecure placing of the prop 
to his own roof which fell, and of this there 
was no evidence except that it fell. What 
caused it to fall was, as we have seen, un- 
der the evidence a question for the jury. 
Contributory negligence as a matter of law 
was not established. 

[S] The evidence which we have discussed 
makes it plain that the appellant Lawreuee 
was guilty of personal negligence. He had 
the direct supervision of this mine. He knew 
of the dangerous conditions, took no steps to 
remedy them, and failed to warn the re- 
spondent of their existence. 

[9] His negligence was that of the com- 
pany. He and the company were liable as 
joint tort-feasors, and may be joined as de- 
fendants in the same action. Shear. & Red. 
on Neg. (5th Ed.) { 122; Howe v. Northern 
Pacific Ry. Co., 30 Wash. 569, 70 Pac. 1100, 
60 Ll R. A. 949; McHugh v. Northern Pa- 



dflc Ry. Co., 82 Wash. SO, 72 Fiac. 4S0; Mor- 
rison ▼. Northern Pacific By. Co., 34 Wash. 
70, 74 Pac. 1064. 

(10] As to the appellant Edwards, the evi- 
dence presents a different aspect He was 
general superintendent, not alone of this mine, 
but of all of the company's mines in that 
locality. While he had a general supervi- 
sion, there was no evidence showing a doty 
of personal Inspection of the underground 
workings on his part. There was no evi- 
dence that he had actual knowledge of the 
condition of chute 26, or that either the fire 
boss or mine foreman had reported these 
conditions to him. As to him the action 
should have been dismissed. 

Several assignments of error were . based 
upon the court's instructions. We have read 
these instructions with care, and find that 
as a whole, they correctly presented the law 
as applied to the evidence. We find no prej- 
udicial error In the instructions. 

[11] Finally, It Is contended that the ver- 
dict was excessive. At the time of the In- 
jury the respondent was a strong, well man, 
29 years old. He is now by reason of the 
accident a cripple for life. He was capable 
of earning as a coal miner an average of $4 
a day. He can now earn practically noth- 
ing. His left leg is atrophied, and almost 
completely paralyzed. He has little control 
of his urinary organs, and suffers constant 
pain. There is little hope of relief from any 
of these conditions so long as he lives. Wbila 
the verdict seems large, we cannot say, In 
view of the respondent's helpless and hope- 
less condition, that it is unreasonable. Mc- 
Kenzle V. North Coast Colliery Co., supra; 
Murphy v. Pacific Telephone * Tel. Co., 68 
Wash. 643, 124 Pac. 114. 

The judgment is affirmed as to the appel- 
lants Northwestern Improvement Company 
and William Lawrence. It is reversed, with 
directions to dismiss as to the appellant Ed- 
wards, who is entitled to his costs. 

MOUNT, MAIN, MORRIS, and FULLER- 
TON, JJ., concur. 



STATB T. CHERRY POINT FISH CO. 
SAME V. CARLISLE FISH CO. 

(Supreme Court of Washington. March 11, 
1913.) 

1. Criminal Law <| 1159*)— Appbal— Re- 
view. 

Where there is substantial evidence to sus- 
tain a conviction, it will not be set aside ou 
appeal, because the evidence appears to the 
Si'preme Court to preponderate In favor of the 
defendants. 

[ICd. Note.— For other cases, see Criminal 
Uw, Cent Dig. f{ 3074-3083; Dec. Dig. { 
1109.*] 

2. Fisii (J 13*) — Fishing — Rkqitlation — 
Statutes— Violation— Intent. 

In a prosecution for violating Rem. & Bai. 
Code, I 5186, requiring all fish traps, wnirs, 
etc., to be closed, by an apron placed across 
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the entrance to the heart of the trap or net, 
between 4 o'clock p. m. on Friday and 4 o'clock 
a. m. on Sunday of each week, and making a 
violation thereof a misdemeanor punishable by 
a fine or imprisonment, it is not necessary that 
the state prove a specific intent to violate the 
act; it heins sufficient that the fact showed 
the omission to close their traps In the man- 
ner prescribed by the act. 

[Ed. Note.— For other cases, see Pish, Cent 
Dig. i§ 22-24; Dec. Dig. f 13.*] 

3. Fish (| 15*)— Taking by Traps— Riqula- 
TiON- "Taut" — "Effectually Pbevent- 

INO." 

Rem. & Bal. Code, | 5186, requires all 
fish traps, in any of the open waters of Puget 
Sound, to be closed between 4 o'clock p. m. 
Friday and 4 o'clock a. m. Sunday of each 
week by an apron placed across the entrance 
to the heart of the trap fastened by rings not 
more than four feet apart on a taut wire 
stretched from the top to the bottom of piles, 
so as to effectually prevent any salmon from 
entering the heart of the trap or net Beld, 
that the word "taut" should not be construed 
as meaning substantially and practically tight, 
and the phrase "effectually preventing" as 
meaning substantially and practically prevent- 
ing salmon from entering the net, but should 
be construed according to their natural and ac- 
cepted meanings; and hence an instruction 
that, if defendants equipped their traps with 
aprons in the manner prescribed, they would 
not be guilty, though some space or opening 
was left between the lead and the apron by 
reason of the action or force of the tide, and 
that some fish could pass into the trap through 
such space or opening, was as favorable to de- 
fendants as they were entitled to. 

[Ed. Note.— For other cases, see Fish, Cent 
Dig. a 27-30; Dec. Dig, % 15.*] 

4. Cbiminai. Law (S 829*)— Trial— Request 
TO Chaboe — InsTRrcTioNS Given. 

Refusal of requests to charge is not error, 
where, so far as they were material, they were 
included in the instructions given. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. { 2011 ; Dec. Dig. § 829.*] 

6. Criminal Law (§ 834*)— Request to 
Charge— Language of Instruction. 

It is not error to refuse to charge in the 
language and form requested, though both be 
unobjectionable ; the court being authorized to 
instruct in its own language. 

[E3d. Note. — For other cases, see Criminal 
Law, Cent Dig. §§ 2013, 2014; Dec. Dig. $ 
834.*] 

e. Fisn (I 15*)— Fish Traps- Regulation- 
Evidence— Rebuttal. 

Where, in a prosecution for violating Rem. 
& Bal. Code, S 518G, requiring all fish traps in 
the open waters of Puget Sound to be closed 
with an apron Ijetween certain hours, defend- 
ants introduced evidence that the opening found 
in the aprons to their traps during the prohib- 
ited hours was the inevitable result of the plan 
on which the traps were constructed to comply 
with the statute, and not to faulty construc- 
tion, evidence that similar traps in tl:* same 
waters, constructed on the same plan, effectual- 
ly prevented the entrance of salmon into the 
heart of such traps, when the aprons thereto 
were closed, was admissible in rebuttal. 

[Ea. Note.— For other cases, see Fish, Cent 
Dig. IS 27-30; Dec. Dig. | 15.*] 

7. Cbimiicai. Law (f 369*)— Evidbroe— Rkl- 
evanct. 

In a prosecution for violating Rem. & 
Bal. Code, g 5186, requiring fish traps in the 
open waters of Puget Sound to be closed dur- 
ing certain hours of each week by an apron 
from the mouth of the trap supported by ca- 



bles, evidence that the w're cables supportin; 
the ajirons on one of defendants' traps were ex- 
amined by the witness a week previous to tiie 
time specified in the information, and found to 
be in a slack condition, and not drawn as tight 
as they reasonably could have been, was ad- 
missible to show their condition at the time 
specified, and was not objectionable as tending 
to prove a distinct offense: 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. §8 822^834; Dec. Dig. { 3«».*J 

Mount, J., dissenting. 

Department 2. Appeal from Superior 
Court, Whatcom County; John A. Kellogg, 
Judge. 

The Cherry Point Pish Company and the 
Carlisle Fish Company were convicted of 
violating Rem. & Bal. Code, f 5186, requiring 
all flsh traps to be closed between 4 o'clock 
p. m. Friday and 4 o'clock a. m. Sunday ol 
each week, and they appeal. Affirmed. 

Charles A. Sather, of BeUlngham, and 
Kerr & McCord, of Seattle, for appellants. 
Frank W. Blxby and H. C. Thoiupson, both, 
of Bellingham, for the State. 

FULLERTON, J. The statute regulating 
salmon fishing In the waters of Puget Soimd 
in the state of Washington, among other 
things, provides that: "It shall be unlawful 
* * • to take or flsh for salmon with 
pound nets, fish traps, weirs, or flsh wheels, 
or other fixed appliances, • • • In any 
of the open waters of Puget Sound, between 
the hours of 4 o'clock p. m., Friday, and 4 
o'clock a. m., Sunday, of each week of each 
year. • • • That between 4 o'clock p. 
m., Friday, and 4 o'clock a. m., Sunday, of 
each week of each year, as above provided, 
all pound nets or fish traps operated within 
the waters of Puget Soimd shall be closed 
by an apron placed across the entrance to 
the heart of the trap or pound net, which 
apron shall extend from above the surface 
of the water to the bottom of the sound at 
the place where the trap Is maintained and 
be connected securely to the piles on either 
side of the entrance to the heart of such 
trap or pound net, fastened by rings not 
more than four feet apart on a taut wire 
stretched from top to bottom of plies so as 
to effectually prevent any salmon from en- 
tering the heart of such trap or pound net 
Any person violating any of the provisions 
of this section, whether or not such a viola- 
tion is otherwise specifically declared to be a 
misdemeanor, either by neglecting to ob- 
serve the requirements of this section, or by 
violating any of the requirements thereof 
shall he deemed guilty of a misdemeanor, and 
shall upon conviction thereof in each and 
every offense be subject to a fine of not less 
than two hundred and fifty dollars ($2.^) 
nor more than one thousand dollars (^1.00(9, 
or by imprisonment in the county jail not 
less than twenty-five days nor more than on« 
year, or by both such fine and imprison- 
ment" Rem. & Bal. Code, f 6180. 
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On September 20, 1911, tbe ptoaemOng at- 
torney of Whatcom county filed separate 
Informations against the appellant corpora- 
tions, the Cherry Point Fish Company and 
the Carlisle Fish Company, charging each of 
them with maintaining a fish tifap and fish- 
ing for salmon between the hours of 4 o'clock 
p. m. on Friday August 11, 1011, and 4 
o'clock a. m. Sunday, August 18, 1911. The 
informations were similar in form; the spe- 
cific charge In each of them being that the 
defendant bad maintained the trap by "then 
and there unlawfully and willfully neglect- 
ing to close the entrance to the heart of the 
said fish trap • * • by then and there 
unlawfully and willfully so placing the apron 
at the opening to the heart of said trap that 
space was left on the side next to the lead 
for the free entrance of salmon fish," dur- 
ing the hours In which the statute required 
the opening to the heart of tbe trap to be 
dosed. 

The defmdanta, on being brought into 
court to answer to the informations, demur- 
red thereto, which demurrers tbe trial court 
overruled, whereupon they entered pleas of 
not guilty. Tbe parties thereupon stipulated 
that tbe causes should be consolidated for 
trial before a single Jury as one cause, ex- 
cept that separate verdicts should be return- 
ed by the jury for or ugainst each defendant 
Ab order of consolidation was entered, and 
the cause tried before a single Jury, as stipu- 
lated. The Jury returned a verdict of guilty 
against each of tbe defendants, on which a 
Judgment was entered Imposing upon them 
a fine of ^liSO. From tbe Judgment, this ap- 
peal is prosecuted. 

[1] Tbe appellants first assign error on 
tbe ruling of the court denying their mo- 
tion for a directed verdict It is not con- 
tended that there is not competent evi- 
dence in tbe record tending to support all 
of tbe material allegations of the informa- 
tion; but it is thought that "an examina- 
tion of the testimony, both tbe plaintiff's 
witnesses and the defendants' witnesses, will 
convince the court, beyond a reasonable 
doubt, that there was no opening between 
tbe apron and the lead on tbe ilood side of 
either of the traps In question at the times 
claimed," such as is alleged in. the informa- 
tUm. In response to tbe appellants' sugges- 
tion, we have examined the evidence; and, 
while it has failed to convince us, beyond a 
reasonable doubt that tbe apron effectually 
dosed tbe hearts of tbe traps at tbe time in 
question, we are Impressed with the Idea 
that tbe jury could well have found with 
the appellants on the question. Indeed, we 
may go further and say that tbe evidence 
to oar minds preponderates in favor of their 
contention. But, nevertheless, we have no 
Intimate warrant to interfere with the 
verdicts. There is in the record the positive 
evidence of three witnesses who visited the 
traps on the day in question, to tbe effect 



that the aprons placed over the openings to 
the hearts of the traps did not effectually 
close them; that at the one they propelled 
their rowboat into the heart of tbe trap pass- 
ing through an opening between the apron 
and the lead, and found fish in considerable 
numbers within the trap; and that the other 
was in a similar condition, although the 
oi)enlng between the lead la the apron was 
perhaps not quite so wide. They testify also 
to the . general conditions surrounding tbe 
traps, showing, if their evidence Is to be be- 
lieved, a clear violation of the statutes. 
This, as we say, relegates the question to tbe 
Jury, and renders their verdict conclusive, in 
SD far as this court is concerned; it not be- 
ing our province to interfere with a verdict 
whldi is sustained by substantial evidence. 
State T. Maldonado, 21 Wash. 653, 59 Pac 
489; State v. Coates, 22 Wash, 601, 61 Pac. 
726; State v. Norrls, 27 Wash. 453, 67 Pac 
983; State v. Roller, 30 Wash. 692, 71 Pac. 
718; State v. Bailey, 31 Wash. 89, 71 Pac. 
715; State v. Katon, 47 Wash. 1, 91 Pac. 250; 
State V. Clem, 49 Wash. 273, 94 Pac. 1079; 
State V. Gllluly, 50 Wash. 1. 96 Paa 612. 

[2] Tbe court instructed the jury, in effect, 
that a specific intent to violate or evade the 
statute regulating tbe construction and main- 
tenance of fish traps was not necessary to 
constitute an offense under the statute; but 
on the contrary, if they found that the appel- 
lants were guilty of the acts of commission 
or omission charged against them in the in- 
formations, they could be found guilty of tbe 
offense charged therein, regardless of their 
purpose or intent in committing the prohibit- 
ed acts. The appellants assail the Instruc- 
tion for a number of reasons; but we think 
It correct in principle. It is not here denied, 
of course, that, where a specific Intent Is re- 
quired by statute to constitute an offense, 
such specific intent Is a part of tbe offense, 
and must be alleged and proven before a con- 
viction can be had. But where the statute 
makes it an offense to do a particular thing, 
and, like the one before us, is silent concern- 
ing tbe intent with which tbe thing is done, 
a person commits tbe offense when he does 
the forbidden thing, even if he had no evU 
or wrongful intent beyond that which Is im- 
plied from the doing of the prohibited act 
This principle was announced by us In the 
case of State r. Klcolls, 61 Wash. 142, 112 
Pac. 269, Ann. Gas. 1912B, 1088, wherein this 
language was used: "Nor does tbe lack of 
intent excuse tbe offense. While it Is an 
axiom of the law that there can be no crime 
without criminal intent, there are many cas- 
es where tbe execution and enforcement of 
tbe law demand that tbe Intent be implied; 
a presumption flowing from the acts of the 
parties. This rule has been generally, al- 
though not quite universally, applied in the 
enforcement of statutes passed in aid of the 
police power of the state, where tbe word 
'knowingly' or other apt words are not em- 
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ployed to Indicate that knowledge Is an es- 
sential element of tbe crime charged. In the 
statute before ns, no qualifying words are 
employed. One who sells, g^vea, or barters 
intoxicating liquor to an Indian or one of 
mixed blood Is guilty. Tbe fact of selling be- 
ing established, tbe law supplies the element 
of intent" There are cases to the contrary ; 
but we think the great weight of authority 
and the better reason supports tbe rnle as we 
bare announced It State y. Henzell, 17 Ida- 
bo, 726, 107 Pac. 67, 27 L. R. A. (N. S.) 169; 
United States v. Gallant (D. C.) 177 Fed. 281 ; 
State V. Zlchfeld, 23 Nev. 304, 46 Pac. 802, 
34 L. R. A. 784, 62 Am. St Rep. 800; Com- 
monwealth V. N. Y. Cent & H. R. R. R. Co., 
202 Mass. 394, 88 N. E. 764, 23 I* R. A. (N. 
S.) 350, 132 Am. St Rep. 507, 16 Ann. Cas. 
587; Farmer v. People, 77 lU. 322; State v. 
Volgbt, 90 N. C. 741 ; State v. GoodMiow, 66 
Me. 30. 

[8] The court further instructing tbe jury, 
defined the meaning of the words "taut" and 
"effectually," used In tbe statute, giving to 
them tbe meaning usually accorded tbe words 
in tbe standard dictionaries. The appellants 
contend that the text of the act of lue Leg- 
islature, from which the words are taken, 
shows that the legislature did not use tbe 
words in their formal and technical sense, 
but gave to them a more liberal meaning, us- 
ing tbe word "taut" as meaning "substantial- 
ly and practically tight," and tbe phrase "ef- 
fectually preventing" salmon from entering 
the heart of tbe trap as meaning "substan- 
tially and practically" preventing them from 
so entering. But, witb<mt following the ar- 
gument by which the appellants seek to jus- 
tify tbe contention, we think it not tenable. 
We find nothing in tbe text of the act that 
leads ns to bel'eve that tbe Legislature in- 
tended to use tbe words In question in oth- 
er than their natural auu accepted meanings ; 
and we think the court did not err in so In- 
structing the Jury. But that the Jury might 
not be misled by the language of tbe defini- 
tions read to them, this further Instruction 
was given, namely: "'You are instructed that 
if you find from the evidence In this case 
that the defendants, or either of them, used 
and maintained, in tbe construction ana main- 
tenance of tbe aprons across the entrance to 
the hearts of the fish traps operated by them, 
the appliances required by the law of this 
state, which I have hereinbefore read to you, 
then I instruct you that the use and main- 
tenance of such appliances, If It complies 
with the method and manner prescribed by 
law, amounts to a compliance with tbe law; 
and, even if you should find that tbe appli- 
ances provided by law do not in fact effec- 
tually prevent the entrance of fish into the 
heart of such trap, then you are instructed 
that such defendant, who has complied with 
tbe law, cannot be found guilty of the of- 
fense charged in the Information. And you 
are further Instructed that if you find from 



the evidenee In thie case that the defendants, 
or either of tbem, installed and maintained 
tbe appliances required by tbe law of this 
state, which I have hereinbefore read to you, 
and that tbe wire or cable, to which the 
apron across' the entrance of the heart of 
tbe trap was attached by rings not more than 
four feet apart was drawn as tant or tight 
as it could reasonably be drawn, consistoit 
with the proper manipulation of such apron 
bn raising and lowering tbe same, then I in- 
struct you that such defendant cannot be 
found guilty of tbe offense charged in the 
Information herein, even though the evidence 
may Ebow that, notwithstanding the com- 
pliance of such defendant with the law of 
this state, some space or opening was left 
between the lead and the apron by reason of 
tbe action and force of tbe tide, and that 
some fish could pass Into the heart of the 
trap through this space or opening." Clear- 
ly this view of the requirements of the stat- 
ute is as favorable to the appellants as a 
proper construction of the same warrants. 

The appellants have also assigned error on 
tbe instruction of the court relating to the 
size of the wire cables used to hold the apron 
In place, contending that there was no evi- 
dence upon which to base snch an instruction. 
But we find there was evidence touching 
this question; indeed, a part of tbe cable 
Itself was exhibited to the Jury. So in re- 
gard to the instructions conceridng the testi- 
mony of the exi>ert witnesses. The court 
therein stated nothing more than the general 
rules governing the weight and credibility 
to be given to such evidence; and to do so is 
not to charge the jury with respect to mat- 
ters of fact nor to omiment thereon, within 
the meaning of tbe constitutional Inhibi- 
tion. 

[4] The assignments of orror based on the 
refusal of the court to give certain requested 
instructions need no separate consideration. 

[S] In so far as they were material, they 
were included In the instructions given by 
the court, and, under the practice in this 
state, It Is not error to refuse to instruct in 
tbe language and form requested, even though 
both be unobjectionable ; It being proper un- 
der au clrcnmstances for the court to Instmct 
In its own language. 

[I] The witnesses Aiken, Dakln, and Jones 
were allowed to testify, in rebuttal, that, on 
tbe day th^ visited the appellants* traps, 
they visited traps in the same vicinity be- 
longing to anotbw fishing company, and found 
that the aprons thereon, which were con- 
structed In the same manner that the aprons 
on the appellants' traps were constructed, re- 
mained In place and etFectually closed the 
hearts of the traps. This Is assigned as er- 
ror; but we think it proper rebuttal testi- 
mony. The appellants had sought to show 
that the opening found In the aprons to their 
traps was the inevitable result of the plan 
ui)on which tbey were constructed, and not 
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to faulty construction. To rebut this testi- 
mony, It was competent lor the state to show 
that similar traps In the same waters, con- 
structed on the same plan, effectually pre- 
Tented. the entrance of salmon Into the hearts 
of such traps when the aprons thereto were 
closed. 

[7] Finally It te urged that the court erred 
in permitting a witness to testify that the 
wire cables supporting the apron on one of 
the traps were examined by him a week pre- 
vious to the time mentioned in the informa- 
tion, and found them to be lii a j^Iaclc condi- 
tion, and not drawn as tight as they could 
reasonably have been drawn. It is urged 
in this court that this was to admit evidence 
of a separate and distinct offense, in no way 
connected with the offense of which the ap- 
pellants are accused, and hence erroneous. 
But the appellants mistake the effect of the 
testimony. As tending to show tlie condition 
of the cables at a particular time, It la com- 
petent to show their condition a reasonable 
time before, and a reasonable time after, the 
particular time; the admissibility of the 
evidence depending upon the remoteness of 
such time. The time to which the witness 
was permitted to testify was somewhat re- 
mote from the time informations alleged the 
offense to have been committed; but we do 
not think it so much so as to render its ad- 
mission reversible error. 

We find no substantial error in the record, 
and the judgment appealed from will stand 
affirmed. 

MAIN, ElililS, and MORRIS, JJ., concur. 

MOUNT, 3. (dissenting). The defendant 
did not attempt to take flsh within the pro- 
hibited time. They closed their traps In 
good faith. In the manner provided by law. 
If that method was not effective, the fault 
was in the law. The trial court should have 
directed an acquittal. I therefore dissent. 
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KELIiEY r. SAKAI et aL 

(Supreme Court of Washington. March 6, 
1913.) 

1. JuDOMBnr (J 669»)— Opening or Vacat- 
iRQ — Operation and Effect ov Denial. 
After judgment for plaintiEE by default, de- 
fendant moved to vacaty it for lack of service. 
The motioD was denied because not supported 
by an affidavit of merits, and a second motion 
made for the same relief, presumably based on 
an affidavit of merits. This motion was denied 
on the ground that the matter had theretofore 
been adjudicated against defeudant, and an ap- 
peal from the order of denial was dismissed for 
insufficiency of the record. Held, that an ac- 
tion to vacate the judgment could not be main- 
tained; the order denying the second motion 
being conclusive that the validity of the judg- 
ment had been theretofore adjudicated, even 
though both motions were erroneously denied. 
[Ed. Note.— For other cases, see Judgment, 
snt. Dig. I 998; Dec. Dig. i 569.*] 
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2. JuDOMERT d 569*)— Opiotino OB Vacat- 

IRO— Operation and Emcr ov Deniai. 
An order denying a motion to vacate ■ 
Indgment is a bar to any, subsaqoent proceed- 
mg, either by motion or action, for the same re- 
Uef. 

[E5d. Note.— For other eases, see Judgment, 
Cent Dig. i 998; Dee. Dig. i 569.*] 
8. Judgment (| 161*)— Opbhino ob Vaoat- 

nto— Pleading. 

Where a petition In an action to vacate a 
judgment recovered by S. for lack of service 
alleged that S. was a fictitious character, that 
plaintiff did not know any such person, was 
not indebted to him, and at no time had con- 
tractual relations with him, the force of such 
allegations was destroyed by an allegation that 
defendants and each of them were residents of 
K. county. 

[Ed. Note.— For other cases, see Judgment 
Cent Dig. If 29&-298t 727. 730; Dec Dig. i 
151.*] 
4. Judgment (i 713*)— Opening or Vacating 

— Operation and Effect of Denial. 
A claim that a judgment creditor was a 
Petitions character, that defendant was not in- 
debted to him, and had no contractual rela- 
tione with him, related to the merits of the 
case in which the judgment was rendered, and 
could not be raised in another action after the 
validity of the judgment had been adjudicated 
on a motion to vacate. 

[Ed. Note.— For other cases, see Judgment, 
Cent Dig. « 1063, 1066, 1099, 1234-1237, 
1239, 1241, 347 ; Dec Dig. | 718.*] 

6. Appeal and B^rror (f 675*)— Record— 
Pkesehtation or Grounds of Review. 
Whether a motion for a change of venue 
because of the prejudice of the trial judgewas 
improperly denied could not be determined, 
where the record on appeal contained neither 
the motion nor the supporting affidavit 

[Eid. Note. — For other cases, see Appeal and 
EJrror, Cent Dig. { 2875; Dec. Dig. $ 675.*] 

6. Appeal and Erbob (J 912*)— Record- 
Presentation OF Grounds of Review. 
It could not be presumed that a motion 
for a change of venue because of the prejudice 
of the trial judge, dated before the date of the 
trial, but filed after the settlement of the state- 
ment of facta and not made a part thereof, was 
the same motion presented before the trial, the 
denial of which was complained of. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. { 3CS9 ; Dec. Dig. § 912.*] 

Department 1. Appeal from Superior 
Court, King County; King Dykeman, Judge. 

Action by H. G. Kelley against G. Y. Sakai 
and others. Judgment for defendants, and 
plaintiff appeals. Affirmed. 

See, also, 127 Pac 107. 

R. B. Brown and Thos. R. Horner, both of 
Seattle, for appellant Hamlin & Meier, of 
Seattle, for respondents. 

PARKER, J. The plaintiff commenced this 
action to procure a decree sotting aside a 
judgment rendered against him in the su- 
perior court for King county, upon the 
ground that the Judgment was rendered with- 
out any service of summons upon htm. The 
trial court denied the relief prayed for and 
dismissed the action, being of the .opinion 
that the validity of the judgment had been 
finally adjudicated against the couteiuiuus 
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of the plaintlfF in former proceedings prose- 
cuted by him In the superior court for King 
county, wherein he sought to have it set 
aside (66 Wash. 172, 119 Pac. 190). The 
plaintiff has appealed. 

[1] The controlling facts touching the ques- 
tion of former adjudication appear beyond 
controversy in the pleadings. The trial court 
disposed of the cause upon these facts, re- 
jecting offered evidence upon the other ques- 
tions raised. These facts may be summariz- 
ed as follows : In September, 1908, an action 
was commenced In the superior court for 
King county by respondent Q. Y. Sakal 
against appellant, H. O. Kelley, to recover 
the sum of 1271.80 for services rendered. 
Thereafter proof of personal service of the 
summons and complaint upon appellant, 
plaintiff in this action, was made by affidavit 
of a private citizen. Thereafter appellant, 
having failed to appear and answer In that 
action within the time prescribed by law, 
was by the court adjudged to be In de- 
fault, and thereafter Judgment was accord- 
ingly rendered against him as prayed for. 
Referring to the Judgment and proof of serv- 
ice, appellant alleges in his complaint: "That 
the said Judgment so entered as aforesaid 
was fraudulently obtained, and Is void for 
the following reasons, to wit: That said 
purported aflSdavlt of personal service upon 
the defendant therein H. G. Kelley, plaintiff 
herein, is false and untrue, in that no service 
whatever was ever bad upon said Kelley. 
• * * " About ten months after the ren- 
dering of the judgment, appellant moved the 
court to set aside the judgment, alleging as 
grounds therefor: "That the defendant H. 
G. Kelley was never served with process In 
this action, and the court was without Ju- 
risdiction to render Judgment against said 
defendant." This motion was signed by his 
attorney, and was supported by the affidavit 
of himself attached thereto. Thereafter this 
motion, coming on for hearing, was by the 
court denied, the court in its order assigning 
as its reason therefor that the motion was 
not accompanied by an affidavit of merits. 
Thereafter appellant made another motion 
to vacate the Judgment, alleging as grounds 
therefor the same facts in substance as in 
his first motion. This second motion stated 
that it was based ui)ou the affidavit of II. G. 
Kelley, this appellant, filed therewith. We 
as.sunie that this was an affidavit verifying 
the allegation of no service of summons, and 
also an affidavit of merits, though the affida- 
vit does not appear in this record. There- 
after this second motion to vacate the judg- 
ment was regularly brought on for hearing 
before the court, when it was disposed of by 
the following order: "Now In open court, 
the above-entitled matter coming on for hear- 
ing and trliil, Hon. Ben Sheeks, Judge pre- 
siding, parties apiiearing, the plaintiff F. A. 
Glluian, his attorney, and the defendant, II. 
G. Ivelley, In person and by A. P. Morau, 



his attorney, said cause was heard and tried 
upon the motion of the defendant Kelley filed 
in this court on the 31st day of Dec., 1910, 
and the evidence of the respective parties 
being adduced and heard and the court be- 
ing fully advised in the premises. It Is hereby 
ordered that said motion be and the same Is 
denied for the reason that the matters there- 
in have been heretofore adjudicated against 
defendant, H. 6. Kelley. To which order de- 
fendant Kelley excepted and exception allow- 
ed. Ben Sheeks, Judge. Dated January 
27th, 1911." Thereafter H. G. Kelley, this 
appellant, appealed from that disposition of 
his second motion to this court, which ap- 
peal was thereafter dismissed because of the 
insufficiency of the record brought up to 
enable the court to review the correctness of 
the order. Our decision upon that appeal Is 
reported In 66 Wash. 172, 119 Pac. 190. F. 
A. Gilman was made a defendant in this ac- 
tion because he filed and claimed a lien upon 
the judgment; he having been attorney for 
Sakai in that action. 

Does the order of the superior court dis- 
posing of the second motion to vacate the 
judgment, and the dismissal of the appeal 
therefrom by this court, render final as 
against appellant the validity of the judg- 
ment here sought to be vacated? It seems to 
us that this question must be answered In 
the affirmative. It Is manifest that both the 
first and second motions to vacate the Judg- 
ment, as well as this action, all had the same 
object in view, to wit, the vacation of the 
judgment upon the ground that appellant had 
never been served with summons in the ac- 
tion. If we were here concerned with ques- 
tions of error of the superior court in deny- 
ing appellant's first and second motions to 
vacate the Judgment, it is not Impossible that 
both could be shown to have been erroneous- 
ly denied. But we have no such question 
here, and could not have, because this is not 
an appeal or proceeding to review either of 
those orders. Of course, there was no want 
of Jurisdiction in making them. Nor are we 
here concerned with the question of the finali- 
ty of the first order as an original question. 
It will be noticed that the second motion was 
denied, for the reason that the questions 
raised thereby had theretofore been formally 
adjudicated against the appellant We as- 
sume for argument's sake that the former 
adjudication there referred to was that made 
by the first order denying the motion to va- 
cate, though we have nothing before us so 
showing. This second order was in any event 
a final adjudication upon the effect of the 
first order or possibly some other order or 
judgment. The exact nature of the order or 
judgment constituting the adjudication men- 
tioned in the second order, however, is whol- 
ly foreign to the question here involved, be- 
cause this second order finally adjudicated 
that there bad been a former adjudication as 
to the validity of the judgment against ap- 
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pellant, and, as we have Botioed, we are not 
here reviewing the correctness of the second 
order. Tbat order was attempted to be re- 
viewed on appeal, which, being dismissed, 
left it in full force and effect as an adjudica- 
tion that there had been a former adjudica- 
tion. 

[2] It has become the settled law of this 
state by the repeated decisions of this court 
that an order denying a motion to vacate a 
judgment Is a bar to any subsequent proceed- 
ing, whether It be by motion or an Independ- 
mt action seeking the same relief. The sub- 
ject Is noticed at some length In Meisenheim- 
er V. Melsenhelmer, 55 Wash. 32, 104 Pac. 
159, 133 Am. St. Rep. 1006, where our former 
decisions are reviewed. In the later case 
of Flueck V. Pedlgo, 55 Wash. 046, 104 Pac. 
1110, Justice Rudkln, speaking for the court, 
said: "In the case of Chezum v. Claypool, 
22 Wash. 498, 61 Pac. 157. 79 Am. St Rep. 
955, it was held that our statute affords a 
full, complete, and adequate remedy against 
an illegal Judgment by authorizing the ag- 
grieved iMtrty to proceed by motion to vacate 
and set aside, and permitting an appeal from 
an order entered on such motion, and that 
one who has attacked a Judgment by motion 
to vacate, and has failed to prosecute an 
appeal from a denial of bis motion, cannot 
subsequently maintain an action to cancel 
the Judgment, since the question of the va- 
lidity of the Judgment is res Judicata. The 
doctrine announced in that case was re- 
affirmed in McCord v. AlcCord, 24 Wash. 529, 
64 Pae 748, Pierce County v. Bnnoh, 49 
Wash. 599, 96 Pac. 164, and in the recent 
case of Melsenhelmer v. Melsenhelmer, 55 
Wash. 32, 104 Pac. 159 [133 Am. St Sep. 
1005], and has become the settled law of 
this state." Newell v. Young, 59 Wash. 286, 
109 Pac 801, reaffirms this view. We are of 
the opinion that the order denying the sec- 
ond motion to vacate the Judgment became a 
final adjudication as to the validity of the 
Judgment against appellant 

[3] Some contention is made in behalf of 
appellant upon the theory that the complaint 
alleges facts showing that there is no such 
person as the respondent Sakal ; that, there- 
fore, respondent GUman had no authority to 
represent Sakal in procuring the Judgment; 
and that appellant was entitled to introduce 
evidence so showing in this ease. The only 
allegations of the complaint which could pos- 
sibly be considered as tendering this issue 
are that: "Plaintiff believes that suid Sakal 
Is a fictitious character; that he does not 
know any such person as G. Y. Sakal; that 
he is not Indebted to said Sakal in any sum 
whatever, and at no time had any contrac- 
tual relation with him." If these allegations 
be deemed sufficient for the purpose claimed, 
their force is entirely destroyed by the first 
allegation of the complaint, reading as fol- 
lows: "That the defendants and each of 
them are residents of said King county, 



Wash., wherein this cause of action arosa" 
[4] Another answer to this contention is 
that these questions, relate to the loerlts of 
the case in which the Judgment was render- 
ed. In its final analysis this contention is 
simply that appellant is not indebted to Sa- 
kal. That is the very question adjudicated 
against appellant by that Judgment which, 
as we have seen, has since been adjudged to 
be a valid Judgment It seems clear to as 
that these are not issnes properly In this 
case. 

[<] It is contended that the trial Judge err- 
ed in denying appellant's motion for the 
transfer of the case to another department 
of the court on account of the prejudice ot 
the Judge of the department where the case 
was pending. The court evidently denied 
the motion upon the ground that it was not 
timely made. No such motion was filed un- 
til long after the Judgment of dismissal was 
rendered and the statement of facts settled. 
A motion of this nature seems to have been 
presented to the court Just before trial with- 
out notice to or knowledge of respondent's 
counsel, which was at the same time de^ 
nled by the court The only record made of 
that motion and its disposition is the state- 
ment of the trial Judge, emhodled in the 
statement of facts made when he rendered 
his oral decision and directed entry of the 
judgment of dismissal, when counsel for ap- 
pellant asked to have his exception to the 
denial of the motion noted. This was the 
first intimation counsel for respondents had 
that there had been any such motion. The 
Judge then stated: "I do not think the stat- 
ute requires that, when a motion for a 
change of venue is made, that motion must 
be served on the other party. J don't know 
whether it is the custom or not to do that. 
But for the benefit of the record I state that 
the motion was presented yesterday, and, as 
I stated this momljig, I did not know that 
motion was being made until Just at the com- 
mencement of the trial, and, if It had been 
made at the proper time the court would, 
of course, have compiled with the statute 
and granted it." The statement of facts 
showing this was settled and certified July 
26, 1912, at which time no other record of 
the presenting or disposition of the motion 
had been filed or made in the case. Taking 
this as the only proper record of the mo- 
tion and its disposition, it Is manifest that 
we cannot say the court committed error In 
denying it, since neither the motion nor the 
affidavit 8upi)orting it are before us to enable 
us to determine their sufficiency. If they 
were before us, it might appear that the at- 
tempted showing was not in compliance with 
the statute. We are inclined to agree with 
the trial court that the motion was not time^ 
ly made In view of former proceedings in 
the cause before the same Judge; but, even 
If the Judge was In error as to his reason 
for denying the motion, it does not follow 
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fhat there may not have t>een oUtet valid 
reaeoDs for its dental. Sakai t. Keeley. 66 
Wash. 172, 175, 118 Pac. 190. 

[6] On September 23, 1012, Ion? after the 
trial and rendering of the Judgment and 
even two months after the settlement of the 
statement of facts, a motion, accompanied 
by afiSdavlt In usual form asking for trans- 
fer of the case to another department, was 
filed with the papers in the case. This mo- 
tion purports to have been dated before the 
date of the trial, but we hare no means of 
knowing that it Is the same motion present- 
ed to the Judge before the trial, since it was 
not then of record, nor is it made part of 
the statement of facts. We cannot, upon 
this record, say that the trial court erred In 
denying appellant's motion for transfer of 
the case to another department of the court 

The Judgment is affirmed. 

CROW, O. J., and GOSE, MOUNT, and 
CHADWICK, JJ., concur. 



AROHITBOTURAL DE3CORATING OO. 
V. NICKDASON et al. 

(Supreme Court of Washington. 'March 11, 

1913.) 

Afpbai. Ain> BmoR ({ 1207*)— Jcdohent or 

APPKAL— OOnCLUSITENESS. 

A defendant who, though a par^ to a 
former appeal, failed to present a question now 
relied on, cannot attack a judgment entered 
below after such appeal nnder direction of the 
Supreme Court, either by petition in the trial 
court to vacate such judgment or by independ- 
ent action. 

[Ed. Note.— For other cases, see Appeal and 
Error^ Cent Di«. U 468&-4699; Dec. Dig. « 

Department 1. Appeal from Superior Court 
Snohomish County; W. W. Black, Judge. 

Action by the Architectural Decorating 
Company against Oustaf Nicklason and 
others. From a judgment dUmlssing a peti- 
tion for an order Tacatlng a judgment, de- 
fendant the Bose Theater Company appeals. 
Affirmed. 

Wilson R. Gay, of Seattle, and E. J. 
Adams, of Eugene, Or., for appellant John 
W. Roberts, of Seattle^ for respondent 

PER CURIAM. This case is no strainer 
here. Architectural Decorating Co. v. Nick- 
lason, 66 Wash. 198, 119 Pac. 177. It was 
brougrht to this court upon "a short record 
containing only the findings of fact, conclu- 
sions of law, decree, and two exhibits." 
The only question decided was whether the 
findings supported the decree. That question 
was decided against the Bose Theater Com- 
pany, and the case was remanded with in- 
structions to enter a decree in favor of the 
present respondent Thereafter appellant fil- 
ed a petition, praying for an order of the 
trial court vacating the judgment entered 
nnder the direction of this court The peti- 



tion was dismissed by the trial judge, and 
tile case is brought here on appeal. 

Appellant having been a party to the 
former appeal and having then faUed to 
bring the record, showing the facts it now 
sets np, to the attention of the court, and 
not having asked leave of this court to at- 
tack the Judgment which was entered under 
our direction, cannot be heard either by way 
of petition or in an independent action un- 
der the authority of the following decisions: 
Kath V. Brown, 69 Wash. 306, 124 Pac. 900: 
Kath V. Brown, 53 Wash. 480. 102 Pac. 424. 
132 Am. St Bep. 1084; Kelly ▼. Sakai, 130 
Pac. 603; Codirane v. Van de Vanter, 13 
Wash. 323, 43 Pac. 42 ; State ex reL Wolfer- 
man v. Superior Court, 8 Wash. 591, 36 Pac. 
443. 

Affirmed. 



TATLOB V. SPOKANE, P. & S. BT. CO. 

(Supreme 'Court of Washington. March 8, 
1913.) 

1. Evidence (§ 359»)— iJfjnBV to Passenoeb 
—Admission or Evidence — Photoqkaphs. 

In a passenger's action for injuries from 
a collision, a photograph taken of the car after 
the accident was competent to show the force 
of the impact as bearing upon the question 
whether plaintiff was actually injured npon 
the car. 

[Ed. Note. — ^For other cases, see Evidence, 
Cent Dig. U 1509-1512; Dec. Dig. i 359.*] 

2. Evidenck (I 123*)— Res GssTiB— Adiossi- 
Biurt. 

In a passenger's action for injuries from 
a collision, it waa error to admit evidence 
that, after she was taken upon a street car 
some time after the collision, she heard state- 
ments relative to the injuries of another, where 
it did not appear either that the speakers or 
the other person injured were on the same car 
with her at the time of the collision, or that 
any officer of the company was present when 
the statements were made; such statements 
not l)eing a part of the res gestie. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. §1 351-368; Dec. Dig. | 123.*) 

3. DAitAGEs (f 53*)— Injury to PAssENaKB— 
EviDENOB— Mental Distbess. 

In a passenger's action for injuries from 
a collision, it was error to admit evidence that 
after her injury she saw other passengers 
covered with blood; mental distress caused 
by sympathy for another's suffering not being 
a recoverable element of damages. 

[ESd. Note.— For other cases, see Damages, 
Cent Dig. H 100, 255; Dec. Dig. § 53.*] 

4. Tbiai, (J 114*)— Aboumknt of Counsbd— 
Admitted Issues. 

Where, in a passenger's action for inju- 
ries from a collision, defendant admitted negli- 
gence, it was error for plaintiff's counsel in 
his closing argument to discuss the question of 
negligence. 

[Ed. Note. — For other cases, see Trial, Cent 
Dig. If 275-278, 296; Dec. Dig. § 114.*) 

Crow, C. J., dissenting. Morris and Chad- 
wick, JJ., dissenting in part 

En Banc. On Bebearing. Judgment for 
plaintiff reversed. 

For former opinion, see 67 Wash. 96, 120 
Pac. 889. 
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MOtrNT, 3. A rehearing was granted In 
this case, and It has been reargued to all 
the Judges sitting en bane. A fair statement 
of the facts was made in the original oiiin- 
Ion, which may be found In 97 Wash. 96, 
120 Pac. 8S9. The facts need not be restated 
here. 

[1] Upon this rehearing, we hare concluded 
that a new trial must be granted for the 
errors hereinafter noticed. As stated in the 
former majority opinion, "appellant did not 
dispute its negligence; nor did it deny its 
liability for any injuries which may have re- 
sulted to respondent" on account of the col- 
lision of the appellant's trains. "The control- 
ling question was the amount of damages to 
be awarded." The appellant denied that the 
injury which the respondent recdved was 
caused by the collision. In the former opin- 
ion the majority sitting on the first bearing 
said. In reference to certain photographs 
which were received in evidence, "We faU to 
see the materiality of the photograph, or 
that its admission was prejudicial." We are 
of the opinion now that this photograph was 
properly admitted to show the probable 
fmrce of the impact of the train, because it 
Is a well-known fact that a collision which 
will crush a car is reasonably certain to 
catise injury to passengers within the car. 
The force of the Impact, therefore, is a ma- 
terial matter to be considered ia determin- 
ing whether or not the passenger was actual- 
ly injured upon the car. - A photograph taken 
of the car at the time is competent to show 
the result of the Impact, the same as oral 
evidence of that fact Maynard v. O. R. & R. 
Co., 46 Or. \S, 78 Pac. 883, 68 Lr. R. A. 477. 

[I, »] We are satisfied, however, that the 
court erred in admitting in evidence the fact 
that, after the plaintiff was taken upon a 
street car, she saw there other passengers 
who were covered with blood and heard 
statements made by i)ersons on the street 
car at that time. It was not shown that 
these i)ersons were in the same car with 
plaintiff at the time of her injury, but it is 
shown that the injured man referred to In 
that conversation was brought out of the 
mail car, which was not the car in which the 
plaintiff was riding at the time of the col- 
U.slon. The statements were made some time 
after the accident and away from the scene 
of the accident, where no officer of the com- 
pany was present The respondent says, 
"The conductor said to him," but by that 
statement she plainly meant the conductor 
upon the street car, as the fact was, and she 
did not mean the conductor of the train 
which was wrecked. The conversation, there- 
fore, could not have been a part of the res 



The fact that the plaintiff saw persons cov- 
ered with blood upon the street car, and 
that the sight of mangled persons might 
cause a shock which would contribute to the 
plalntifPs condition, was wholly immaterial 



and Improper, becanse "mental distress caa»- 
ed by sjrmpathy fbr another's suffering Is not 
a recoverable eiem^it of damages." 8 Am. & 
Eng. Eucy. Law (2d Ed.) 64. "Were the rule 
otherwise, the passenger In a railroad wreck 
might claim the right to recover, not only 
for the distress of mind which arose from 
his own injuries, but also for that which he 
sustained from contemplating the mangled 
condition of his fellow passengers. ♦ • • •• 
Pullman Palace Car Oo. T. Trimble, 8 Tex. 
Civ. App. 835, 28 S. W. 96. The plaintiff 
Was' entitled to recover for the injuries in- 
flicted upon her by the wreck, but not for 
that which took place or what she saw or 
heard upon the street car at some other 
place. All this evidence waa therefore er- 
roneously admitted. 

[4] We are also satisfied that the closing 
argument of counsel for the plaintiff as noted 
in the majority opinion was prejudicial, and 
that the trial court should have required 
counsel to desist from discussing a question 
of negligence which was admitted in the 
case and should have instructed the jury to 
disregard it If that were the only error in 
the case, we might agree that this was cured 
by the trial court when a reduction was 
made in the award of the jury; but, when 
we consider these "lmpr(H)er and inflam- 
mable" statements in connection with the er- 
roneous evidence above referred to and In 
connection also with the fact that the trial 
court ordered a reduced verdict in the belief 
that it was excessive, we must conclude that 
the jury was influenced thereby and preju- 
diced to such an extent that the appellant 
did not have a fair trial before an impartial 
jury, and that a new trial should be granted. 
It is so ordered. 

The Judgment Is reversed. 

PARKER, ELt,IS, FTJLLERTON, GOSE, 
and MAIN, JJ., concur. 

MORRIS, T. I concur in the reversal, but 
I am still of the opinion, for the reasons ex- 
pressed in my dissent to the first opinion, 
that the photographs were improperly re- 
ceived in evidence. 

CHADWICK, J., concurs. 

CROW, O. J. I dissent The only question 
to be determined by the jury was the amount 
of damages to be awarded to the respondent. 
As stated in the original opinion: "The only 
possible effect of the misconduct of which 
appellant complains would be upon the 
amount of damages awarded. The trial 
Judge, In the exercise of his discretion, re- 
duced the damages awarded by the Jury, and 
denied the motion for a new trial on condi- 
tion that respondent consent to such reduc- 
tion, which she did. The trial Judge saw 
the respondent, knew her condition, heard 
the evidence and the arguments of counsel, 
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and In the ezerdae of bts Judgment and dis- 
cretion concluded that the damages for which 
Judgment was finally entered would not be 
excessive. He corrected any prejudicial ef- 
fect that may have resulted to appellant 
either from misconduct of counsel or from 
rulings on the admissibility of evidence, even 
though such rulings be regarded as tech- 
nically erroneous. The only purpose of a 
new trial in this action would be to fix com- 
pensatory damages to which the respondent 
is entitled. That purpose has already been 
accomplished, through the medium of the 
former trial, the verdict of the Jury, and the 
final action of the trial Judge." This being 
true, I am still of the opinion tl^at the Judg- 
ment should be affirmed. 



STATE V. IiA WRENCH. 

(Criminal Court of Appeals of Oklahoma. 
March 8, 1913.) 

(Byttabui by the Court.) 

1. Constitutional Law (I 70*)— CRiiawAi. 
Law (5 13*)— Gamixg ({ 67*) — Disteibu- 
TiON of Govebnuental Powebs — Statuto- 
BT Pbovisions— Definition of Offense of 
"Gamino." 

(a) It is the exclusive province of the Leg- 
islature to declare what shall constitute a 
crime, bat it is the duty of the courts to de- 
termine whether a particular act done or omit- 
ted is vrithin the intendment of a general stat- 
ute. 

(b) The Legislature in creating an offense 
may define it by a particular description of 
the act or acts constituting it, or It may define 
it as any act which produces or is reasonably 
calculated to produce a certain defined or de- 
scribed result. 

(c) Section 2782, Comp. Laws 1909, which 
provides that any person who willfully and 
wrongfully commits any act which grossly in- 
jures the person or property of another, or 
which grossly disturbs the public peace or 
health, or which openly outrages public de- 
cency, and is injurious to pubUc morals, is 
guilty of a misdemeanor, is not void for un- 
certain^, but constitutes a valid provision of 
our law, and as such should be enforced. 

(d) When the Legislature creates without 
defining an offense which was a crime under 
the common law, the definition of the crime 
given by the common law will be treated by 
the courts as though it were a part of the 
statute itself, and will render certain and def- 
inite that which might otherwise be uncertain 
and indefinite. 

(e) Gaming has always been an offense at 
common law. A wager laid upon the result 
of any contest of chance, skill, or strength be- 
tween men or beasts or men and beasts crai- 
stitutes gaming. 

(f) Bets publicly and openly made in the 
presence of and among an assembly of men, 
women, boys, and girls who are witnessing a 

fame of baseball are prohibited by section 
782, Comp. Laws 1909. 

[Ed. Note. — For other cases, see Constitu- 
tional Law, Cent. Dig. §§ 12^-132, 137; Dec. 
Dig. J 70;* Criminal Law, Cent Dig. U 13. 
14; Dec. Dig. $ 13;* Gaming, Cent Dig. g| 
135-139 , Dec. Dig. | 67.* 

For other definitions, see Words and Phras- 
es, voL 4, pp. 8023-3028; vol. 8, p. 7668.] 



2. CmifiNAi. Law (| 304*)~-lNi>iOTiairt avd 

Infobmation (I 125*) —Evidence — Judi- 
cial Notice— Duplicity in Indictment. 

(a) This court takes Judicial notice of the 
fact that the game of baseball when properly 
conducted is an innocent public amusement, 
and constitutes the most entertaining and ^p- 
nlar public pastime or sport of the American 
people. 

(b) For an indictment held to be good which 
charged the offense of openly and publicly bet- 
ting upon a game of baseball, see opinion. 

[Ed. Note. — For other cases, see Criminal 
Law. Cent. Dig. {} 296%, 700-717; Dec Dig. 
i 304;* Indictment and Information, CenL 
Dig. II 334-100: Dec. Dig. | 125.*] 

Appeal from Bryan County Court; J. I* 
Rappolee, Judga 

R. J. Lawrence was prosecuted for openly 
and publicly betting on a game of baseball, 
in violation of Comp. Laws 1909, | 2782. 
A demurrer to the Information was sustain- 
ed, and defendant discharged, and the State 
appeals. Reversed and remanded. 

J. T. Mcintosh, Go. Atty., of Dnrant, for 
the State. 

FURMAN, J. The Information allegea 
that on the 27th day of AprU, 1911, in Bryan 
county, the defendant did "willfully and 
wrongfully commit an act which grossly dis- 
turbed the public peace, openly outraged 
public decency, and injured the public mor- 
als, by then and there. In the presence of 
and among divers and sundry persons a»- 
sembled at a baseball game and consisting 
of men and women, boys and girls, bet the 
sum of five dollars with one Jake Sims on 
said game, and said betting and gambling 
was done publicly and openly in the pres- 
ence of said persons so assembled." To this 
Information the defendant filef a demurrer, 
upon the ground that the facts stated there- 
in did not constitute a crime under the stat- 
utes of this state. The trial court sustained 
the demurrer, and ordered that the defend- 
ant be released from custody, to all of which 
the state excepted. The information in this 
case is based on section 2782, Comp. Laws 
1909, which is as follows: "Every person 
who vsfillfuUy and wrongfully commits any 
act which grossly injures the person or prop- 
erty of another, or which grossly disturbs 
the public peace or health, or which openly 
outrages public decency, and is injurious 
to public morals, although no punishment Is 
expressly prescribed therefore by this code, 
is guilty of a misdemeanor." Two ques- 
tions are presented by this appeal. The first 
is as to whether or not the statute upon 
which this information Is based is void for 
uncertainty. The second Is as to whether 
or not the Information is bad for duplicity. 

[1] First Our Constitution provides that 
in all criminal prosecutions the accused shall 
be informed of the nature and cause of the 
accusation against him, and have a copy 
thereof, and be confronted with the wit- 
nesses against him, and have compulsory 
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process for obtaining witnesses In hla be- 
balf, and that he shall have the right to be 
heard by himself and counsel. See Wil- 
liams' Const. I 28. This provision of the 
Gonstltutlon would become nugatory If the 
Iieglslature could create a crime In such 
broad and indefinite language that a citizen 
charged with a Tlolatlon of tach statute 
would not know what he must prepare to 
defend against, and where the court and 
Jury would be without a fixed standard to 
determine what acts would constitute such 
offense. Penal statutes ought not to be ex- 
pressed in language so uncertain as to mis- 
lead or deceire the common mind. It may 
be stated as a general principle of criminal 
jurisprudence that penal statutes should be 
expressed in such language that every man 
of ordinary understanding may be able to 
know when he has committed a crime. If 
this be not true, then to a large extent the 
Judicial would be substituted for the legis- 
lative department of the state. See Bx parte 
Hunnicutt, 7 Okl. Or. 213, 128 Pac. 170. 

We are satisfied that in sustaining the 
demurrer to the information in this case the 
trial court acted upon the views which have 
just been expressed. While these views are 
correct, yet it is equally true that, when a 
statute uses words and terms which are of 
settled legal meaning or which Indicate of- 
fenses known to and defined by the common 
law, the statute Is sufficient, and should be 
wtained. Greater certainty in describing 
an oftense is never necessary than the na- 
ture of the subject-matter dealt with will 
reasonably admit See State v. Coyle et al., 
130 Pac. 316, decided at the present term. 
Beasonable certainty Is all that is required. 
It is true that the language of section 2782 
is general, yet the words and terms which 
It usee in describing the ofTenses therein 
created are of settled meaning and indicate 
offenses well known to and defined by the 
common law. As every man is charged with 
knowledge of the law, we cannot see how 
it can be said that a person of ordinary un- 
derstanding could fail to know what offens- 
es were Intended to be created by the sec- 
tion In question. But this statute has al- 
ready been sustained by this court. In the 
case of Stewart t. State, 4 Okl. Cr. 564, 
100 Pac. 243, 32 1/. B. A- (N. S.) 605, this 
court in construing this very statute In ex- 
press terms decided that where the Leplsla- 
tnre creates, without defining an offense 
which was a crime under the common law, 
the commoti-law definition of the crime will 
be adopted, and will be considered as a part 
of the statute itself. The opinion is by Judge 
Richardson, who was then a member of this 
court It considers this question exhaustive- 
ly, and we think that the opinion is a mag- 
nificent and unanswerable piece of reason- 
ing. We earnestly commend it to the care- 
ful consideration of the Judges and lawyers 
vt Oklahoma. It may be said that the opin- 



ion is Stewart's Oase, being based nixm a 
state of facts Involving a breach of the 
peace, is not decisive of the question present- 
ed by the Information in this case, whldt 
alleges a state of facts which openly out- 
raged public Justice and decency, and wlilch 
injured public morals. But a careful read- 
ing of the Stewart Case will show that the 
reasoning and the authorities dted aptdy 
with equal force to the allegations contain- 
ed in the information now before us as they 
apply to the allegations contained in the in- 
formation In Stewart's Case. Gaming has 
always been an offense at common law. A 
wager laid upon the result of any contest, 
of chance, skill, or strength between men or 
beasts or men and beasts constitutes gam- 
ing. Mr. Blackstone says it is an otFense of 
the most alarming nature, tending by neces- 
sary consequence to promote idleness, theft, 
and debauchery among those of the lower 
class, and that among persons of a superior 
rank it has frequently been attended with 
sudden ruin and destruction and abandoned 
prostitution of every principle of honor and 
virtue. See 4 Blackstone, p. 171. 

Bvery appellate court in Gtirlstendom has 
characterized gaming as a crime against 
public decency and aa being Injurious to pub- 
lic morals, and as an ofTense which agitates 
and disturbs the public peace. This court 
has announced its views on this subject In 
no uncertain terms in the case of James y. 
State, 4 Okl. Cr. 587, 112 Pac. 844, 84 L. R. 
A. (N. S.) 516, 140 Am. St Rep. 69a James 
bad been convicted of keeping what was 
known as a "Turf Exchange," at which his 
patrons congregated and bet upon horse rac- 
es run at another place. He was prosecuted 
under section 2422, Comp. Laws 1009. This 
court held that the conviction could not be 
sustained by virtue of section 2422, but the 
court went further, and said: "There Is no 
doubt but that the making of bets and wa- 
gers in these exchanges constitutes gambling, 
and the exchanges themselves are common 
gambling houses, and are therefore nuisanc- 
es per se. Rex v. Rogier, 1 B. & G. 272, 8 
E. C. I* 117, 2 Dowl. & R. 431; U. S. ▼. 
Dixon, 4 Cranch, O. C. 107 [Fed. Cas. No. 
14.970]; Vanderworker ▼. State, 13 Ark. 
700; State v. Layman, 6 Har. (Del.) 510; 
State V. Black, 94 N. O. 809; People T. 
Welthoff, 61 Mich. 203 [16 N. W. 442], 47 
Am. Rep. ftiiT; Anderson ▼. State (Tex. Appi.) 
12 S. W. 868. See, also, 14 Am. & Eng. Enc. 
L. p. 694, and cases there cited. They are 
such under our statutes. Under section 6771 
of Snyder's Comp. L. Okla., their operation 
may be enjoined, they may be abated aa 
provided in chapter 71 of said laws, and 
under section 2465 of said laws their opera- 
tion constitutes a misdemeanor, and those 
who conduct them may be prosecuted crim- 
inally and have inflicted upon them the pun- 
ishment prescribed by section 2032, bat a 
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prosecntlon will not He oa an information 
based upon section 2422." We are of the 
opinion that section 2782 Is not void for 
uncertainty and that it is valid and enforce- 
able, and that any act which is wUlfnl and 
wrongful and which results in grossly dis- 
turbing the public peace, or openly outrages 
public decency, or injures public morals, is 
within its t»ms, and constitutea an offense 
against the laws of the state of Oklahoma. 

[2] Second. The Indictment is not bad for 
duplicity because it charges that the defend- 
ant did willfully and wrongfully commit 
certain acts which grossly disturbed the 
. public peace, openly outraged public decency, 
and Injured public morals. If the acts 
charged were of such a nature as to pro- 
duce either one or all of the results mention- 
ed, the offense would be complete. The in- 
formation charged that the defendant pub- 
licly and openly and willfully and wrong- 
fully and in the presence of and among di- 
vers and sundry persons, consisting of men, 
women, boys, and girls assembled at a base- 
ball game, did bet the sum of $5 with one 
Jake Sims on said game, and Oiat this act 
grossly disturbed the public peace, openly 
outraged public decency, and injured public 
morals. Tliis court takes judicial notice of 
the fftct that the game of baseball, when 
properly conducted, is an innocent public 
amusement, and constitutes the most popu- 
lar and entertaining public pastime or sport 
of the American people. It is known from 
one end of our country to the other as the 
great American game, and is patronized by 
aU classes, conditions, and sexes of our peo< 
pie, both old and young. As gaming is rec- 
ognized as a pernicious crime by tlie law, it 
logically follows that open and public betting 
on this game in the presence of and among 
men, women, boys, and girls when assem- 
bled to witness a game of baseball is in- 
jurious to public morals and outrages pub- 
lic decency, and tends to destroy the peace 
and tranquillity of the persons so assembled, 
and thereby disturbs the public peace. We 
do not desire to be understood as holding 
that a private wager upon the result of a 
baseball game, when not openly and publicly 
made, would constitute a violation of this 
provision of the statute. 

We are therefore of the opinion that the 
trial court erred in sustaining the demurrer 
to the information in this case. The judg- 
ment of the lower court is reversed, and the 
cause is remanded, with directions to the 
county court of Bryan county to set aside 
its order sustaining the demurrer and dls- 
cbarging the defendant, and to reinstate 
tills case upon its docket, and proceed with 
the trial of the same in accordance with the 
views herein expressed. 

AKMSTBONG, P. J., and DOTLE, J., con- 
cur. 



CMNB et al. V. STATE. 

(Criminal Court of Appeals of Oklahoma. 
March 15, 1913.) 

(Syttabut by the Court.) 

1. Cbiuirai. Law (f 1130*)— Bbieps— Fobm. 

When typewritten briefs are filed in this 
court, they should be so prepared that they 
may be read and understood by the court 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. $§ 2956, 2965-2970, 3205; 
Dec. Dig. { 1130.*] 

2. CONSTITnXIONAL LAW (§ 84*)— DlSTUBB- 

ANCE OF Public Assemblage (|8 1, 14*) — 
Statutes (§ 241*)— Penal Statutes— En- 
actment — "ReUoious Meetings" — Dis- 

TUBBANCE — BeLIQIOUS LiBEBTT — "BKLI- 

GIOUB SeBVICE." 

'(a) The common-law doctrine of a strict 
construction of penal statutes has no place 
in the criminal jurisprudence of Oklahoma; 
but, on the contrary, such statutes must be 
liberally construed, and the fair import of 
their provisions must be accorded them, with 
a view to effect the objects for which they 
were enacted and to promote justice. 

(b) As to whether or not a congregation of 
persons constitutes a religious meeting as- 
sembled for religious worship is always a ques- 
tion of fact to be determined by the jury from 
the testimony in each case and the instructions 
of the court. 

(c) A "religious meeting" is an assemblage 
of people met for the purpose of performing 
acts of adoration to the Supreme Being, or to 
perform religious services in recognition of 
God as an object of worship, love, and obe- 
dience, it matters not the faith with respect to 
the Deity entertained by the persons so assem- 
bled. 

(d) The crowning glory of American freedom 
is absolute religious liberty and the unques- 
tioned and untrammeled right of each person 
to worship God according to the dictates of 
his own conscience, without let or hindrance 
from any person or any source whatever. 

(e) The law aflfords equal protection to the 
religious views, rights, and forms of worship ' 
of all denominations, all classes, and ail sects, 
and does not undertake to state of what they 
shall consist, or how such services shall be 
conducted. 

(f) The celebration of the birth of Christ 
is a "religious service" in commemoration of 
an event upon which the hopes and destinies 
of all Christendom depends. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent. Dig. |f 152-154; Dec. Dig. 
S 84;* Disturbance of Public Assemblage, 
Cent. Dig. H 1-5, 16; Dec. Dig. |§ 1, 14;* 
Statutes, Cent Dig. H 322, 323; Dec Dig. | 

For other definitions, see Words and Phras- 
es, voL 7, p. 6064.] 

Appeal from Pottawatomie County Ooort; 
Ross F. Lockrldge, Judge. 

Joe Cline and Elllis dine were convicted 
in the county court of Pottawatomie county, 
charged with the offense of disturbing re- 
ligious worship. The punishment of appel- 
lant Joe CUne was assessed at a fine of $50 
and 10 days confinement in the county jalL 
The punishment of appellant EUis dine was 
assessed at a fine of (25 and 10 days confine- 
ment in the county jail. Appealed. Af- 
firmed. 
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The evidence In tbls case may be stated 
in narrative form, as follows: On the eve- 
ning of the 24tb day of December, 1910, there 
was a Christmas tree celebration In a public 
school buildlDg In Pottawatomie county, 
which building was. used both as a school- 
house and also as a churchhouse. The meet- 
teg in question was held under the auspices 
of the Methodist denomination. The exer- 
cises were to consist of distributing presents 
from a Christmas tree, recitations by Sun- 
day school scholars, and an address or ser- 
mon upon the life of Christ by Rev. Mr. 
Cross, the Methodist preacher In charge of 
that station. The meeting was' opened by 
singing. The schoolroom was about 30x50 
feet, and was fuU of men, women, and cbil- 
dr^i. While Mr. Cross was speaking with 
reference to the birth of Christ and asking 
the Sunday school children some questions, 
some one in the rear of the room threw a 
pecan at the preacher, and great confusion 
was created by a number of young men in 
the rear of the building. Mr. Cross asked 
the question as to where Jesus was bom. 
Some one among the young men In the rear 
of the building answered, "at Waco." It ap- 
pears that Waco was the name of a store in 
this neighborhood. So much noise was made 
by the young men in the rear of the build- 
ing, and the meeting was so much disturbed 
thereat, that Mr. Cross was not able to con- 
clude his remarks, and was compelled to take 
his seat. Several persons were requested to go 
back in the rear of the building and get the 
names of those who were creating the dis- 
turbance. As a result of this a fight ensued, 
in which the appellant Joe Cline participat- 
ed, and the aK>ellant Ellis Cllae used the 
most shocking profanity. The testimony 
shows that great confusion resulted from 
this disturbance, in which both of the appel' 
lants participated.. 

A. J. CiCrlton and Baldwin & Pitman, all 
of Tecumseh, for appellants. Charles West, 
Atty. Gen., for the State. 

FCRMAN, 3. (after stating the facts as 
above). [1] First. The briefs filed in behalf 
of appellants in this cause are so badly type- 
written, indistinct, blotted, and blurred as 
to be almost unintelligible. For the purpose 
of saving expense to their clients, we are 
perfectly willing to permit lawyers to file 
typewritten briefs; but these briefs should 
be so prepared that they may be readily read 
and understood by the court. It is an abuse 
of the privilege to file typewritten briefs to 
prepare them in such manner tliat they can- 
not be easily read. We have had so much 
trouble with indistinct typewritten briefs 
that we are seriously considering the prop- 
osition of requiring all briefs to be printed, 
and will be forced to do so if counsel do not 
exercise more care in the future in this mat- 
ter. We will either have to adopt this' rule, 
or we will be forced to strike from the rec- 



ords all briefs wbi(^ are not dearly type- 
written and tt«at the cases in which they are 
filed as having been submitted witliout brlefK 

[1] Second. After spending nearly two 
days in trying to find out from the Indis- 
tinct briefs filed just what the conteatlons 
of counsel for appellants are, we think that 
their position may be summed op In the 
proposition that the meeting at which the 
disturbance complained of occurred was 
simply a Christmas festival; and that, as 
such, it did not constitute a religious meet- 
ing, within the meaning of our statute. 
Counsri for appellants have cited authori- 
ties from a number of states supporting 
this view ; but they have overlooked the fact 
that In each of the states from whose opin- 
ions they quote the common-law doctrine of 
a strict construction of penal statutes pre- 
vails, and that the opinions upon which they 
rely are based upon this doctrine. An entire- 
ly dlCTerent rule in the oonstrnction of penal 
statutes exists in Oklahoma. Section 2027, 
Comp. Laws 1900, Is as follows: "The rule 
of common law Uiat penal statutes are to 
be strictly construed has no application to 
this Code. All its provisions are to be con- 
strued according to the fair Import of tbelr 
terms, with a view t» effect its objects and 
to promote Justice." 

Let us now apply the doctrine of a liberal 
construction to the statutes upon which tbls 
prosecution is based and accord to all of 
their provisions the fair import of their 
terms, with a view to effect the objects for 
which they were enacted and to promote Jus- 
tice. This is just what we are required to 
do by section 2027, Comp. Laws 1909. 

The oO'ense of disturbing Teligious meeb- 
Ings Is created and defined by sections 2072 
and 2073, Comp. Laws 1900, as follows: 

"Sec. 2072. Disturbing religious meetings. 
— ^Every person who willfully disturbs, Inter- 
rupts or disquiets any assemblage of people 
met for religious worship, by any of the acts 
or things hereinafter enumerated. Is guilty 
of a misdemeanor. 

"Sec. 2073. Definition of disturbance.— The 
following are the acts deemed to constitute 
disturbance of a religious meeting: 1. Utter- 
ing any profane discourse, committing any 
rude or indecent act, or making any unnec- 
essary noise, either within the place where 
such meeting Is held, or so near it as to dis- 
turb the order and solemnity of the meeting. 
2. Exposing to sale or gift any ardent or dis- 
tilled liquors, or keeping open any huckster 
shop within one mile of the place where any 
religious society or assembly shall be actual- 
ly convened for religious worship, and in any 
other place than such as shall have been 
duly licensed and In which the person ac- 
cu.sed shall have actually resided or car- 
ried on business. 3. Exhibiting, within a 
like distance, any shows or plays without a 
license by the proper authority. 4. Engag- 
ing in, or aiding or promotiug, within the. 
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like distance, any radng; of animals or gam- 
ing of any description. 5. Obstmctlng In 
any manner, without authority of law, with- 
in the like distance, the free passage along 
any highway to the place of such meeting." 

It Is seen by these statutes that the terms 
"religions meetings" and "religious worship" 
are used interchangeably with each other; 
and that the same meaning is attached to 
each. The law guards such meetings so care- 
fully that it makes it an oSense to do cer- 
tain things within one mile of the place at 
which they are held, although no actual dis- 
turbance be proven to hare been occasioned 
thereby. The theory of the law is that the 
doing of these prohibited things within such 
close proximity to the place of such meetings 
is inconsistent with and Tlolatire of the spirit 
and harmony of such meetings, and the law 
therefore necessarily implies a disturbance 
therefrom. 

What is the fair import of the terms 
"religious meetings" and "religious worship" ? 
The word "religion" is defined in Webster's 
New International Dictionary as follows: 
"The outward act or form by which men in- 
dicate their recognition of the existence of 
a god or of gods having power over their 
destiny, to whom obedience, service, and 
honor are due; the feeling or expression of 
human love, fear, or awe of some super- 
human and overruling power, whether by 
profession of belief, by observance of rites 
and ceremonies, or by the conduct of life; 
a system of faith and worship; a manifesta- 
tion of piety; as, ethical religions; mono- 
theistic religlonB; natural religion; revealed 
religion; the religion of idol worshipers. 
Religion (as distinguished from theology) 
is subjective, designating the feelings and acts 
of men which relate to God. As distinguished 
from morality, religion denotes the influences 
and motives to human duty which are found 
In the character and will of God, while mo- 
rality describes the duties to man, which true 
religion always influences." 

In attempting to construe our statutes 
with reference to disturbing religious meet- 
ings and religious worship, we must remem- 
ber that the crowning glory of American 
freedom is absolute religious liberty; and 
that every American has the unquestioned 
and untrammeled right to worship God ac- 
cording to the dictates of his own conscience, 
without let or hindrance from any person 
or from any source. The term "religious 
worship," therefore, can have no technical 
meaning In a legal sense, and is not re.strlct- 
ed to any denomination, sect, or mode of 
religious worship. In its true sense a re- 
ligious meeting is an assemblage of people 
met for the purix>se of performing acts of 
adoration to the Supreme Being, or to per- 
form religious services in recognition of God 
as an object of worship, love, and obedience, 
it matters not the faith with respect to the 
Deity entertained by the persons so assem- 
bled. 



The law atfords equal protection to the re- 
ligious views, rites, and forms of worship 
of all denominations, all classes, and all 
sects, and does not undertake to state of 
wliat they shall consist, or how such serv- 
ices shall be conducted. Therefore, as to 
whether or not a congregation of persona 
constitutes a religious meeting assembled 
for religious worship is necessarily largely 
a question of fact to be determined by the 
jury from the evidence and under proper 
instructions from the court. A Christmas 
festival is not necessarily a religious meet- 
ing, and unfortunately it sometimes con- 
stitutes an^hing except a religious service; 
and as to whether or not this is true is al- 
ways a question for the Jury, under the testi- 
mony of each case and proper Instructions 
from the court. This court takes Judicial 
notice of the fact that religious services in 
this country generally consist of songs, ser- 
mons, and prayers. Counsel for appellants 
lay great stress upon the fact that there 
Is no direct proof in the record that any for- 
mal prayer had been offered on this occasion 
prior to the disturbance; but this court al- 
so takes Judicial notice of the fact that some 
religious meetings are held without formal 
prayer. But even if formal prayer was neces- 
sary and had not been offered, there is every 
reason to believe from the evidence in the rec- 
ord that it would ha\'e been offered, had it not 
been for the conduct of appellants and those 
acting with them. The proof is certain that 
the Methodist denomination had charge of 
the meeting, and a song had been sung, and 
that Rev. Mr. Cross, the Methodist preacher 
in charge of that station, was delivering an 
address or sermon upon tlie birth of Christ, 
a theme upon which the hopes and destinies 
of all Christendom depends. It was at this 
I>oint that the meeting was disturbed by the 
brutal, cowardly, ruffianly, and sacrilegious 
conduct of appellants and those acting with 
them, as charged In the information and 
proven by the testimony. It would be difS- 
cult to imagine anything more highly cal- 
culated to wound the religious sentiments of 
the persons there assembled and to create a 
disturbance than the conduct of which the 
testimony shows appellants and those acting 
with them were guilty. To sustain the con- 
tention of counsel for appellants would be to 
make a burlesque of both religion and the law, 
and to place the most sacred emotions of the 
human heart at the mercy of brutality, ruf- 
fianism, and rowdyism. We are only sur- 
prised that appellants and all persons act- 
ing with them were not each sent to Jail for 
six months and fined the sum of $500. The 
conduct of which appellants were clearly 
proven to be guilty cannot be too severely 
condemned and all such characters should 
be made to know that if they do not respect 
the law, which protects the rights and feel- 
ings of others, they will be treated and pun- 
ished as common criminals. 

This is the first time that the question as 
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to what cooBtltutes a dlstiv)>aooe ot religious 
worship has ever been presented to this 
court for determination. This character of 
offense is so wanton and Inexcusable, and is 
so destructive of peace, .norals, and good 
order, that we feel that the \a,w should be 
liberally construed In favor of the state and 
strictly construed against appellants. Such 
characters are notified that they will look 
In vain to this court for protection when they 
violate either the letter or spirit of these 
statutes. 

We find no prejudicial error in the recoijd. 
The Judgment of the lower court is therefore 
affirmed. 

ARMSTRONG, P. J., aad DOYLE, J, 
concur. 



CURRY V. STATE. 

(Criminal Court of Appeals of Oklahoma. 
March 3, 1913.) 

(SyUahut iv the Courts 

CsiMiNAi, Law (I 1160«)— Appeai^Review 
OF Conviction. 

Where tlie jury find a verdict of guilty, 
■which is approved by the trial court, and there 
is evidence In the record to sustain the verdict, 
it will not be set aside in the absence of prej- 
udicial error. 

[Ed. Not*.— For other cases, see Criminal 
Law, Cent. Pig. f 3084; Dec. IHg. | 1100.*] 

Appeal from District Court, i?ontotoc 
County ; Robert M. Rainey, Judgv. 

Charles Curry was convicted of larceny, 
and appeals. Alfirmed. 

Crawford & Bolen, of Ada, for. plaintiff in 
error. Chas. West, Atty. Gen.> Smith C. 
Matson, Asst. Atty. Gen., and H. A. King, of 
Oklahoma City, for the State. 



DOYLE, J. Plaintiff in error, hereinafter 
referred to as "defendant," was tried and 
convicted in the district court of Pontotoc 
county for the offense of larceny of domestic 
animals and was sentenced to Imprisonment 
for one year in the penitentiary. The judg- 
ment and sentence was entered March 3, 
1811. An appeal was perfected by filing in 
this court September 2, 1911, petition in er- 
ror with case-made. 

Without going into a detailed statement of 
ttke testimony, the transcript shows that de- 
fendant came to Tyrola Friday evening and 
put his horse in Lewis Waldon's barn. The 
next night, the defendant and Lewis Waldon 
were seen on horseback driving two cows 
from Tyrola towards Francis, about 9:30 p. 
m. The next morning about 4 o'clock they 
were seen going back toward Tyrola with- 
out the cattle. This was Saturday night 
Monday morning these cows strayed into 
Francis, their ears had been fresh marked 
and the bush of their talis cut off. They 



were placed in a lot and identified bf 3, M. 
Manley as his cows, that were driven away 
from his place some time Saturday alght. A 
witness testified that he found pieces of cow 
ears and the bush of their tails about half 
a mile from Francis. ?rom Tyrola, where 
tbey started with the cattle, it is about 10 
miles to Francis. Defendant testified on 
his own behalf that be waa hired by Lewis 
Waldon to help drive the cattle, and that he 
did not know that they were stolen. 

Tlie errors assigned are, in effect, that the 
verdict Is contrary to the law and the evi- 
dence, and that the court erred In the in- 
structions given. This review of the facts 
suffices to show that the case was one for 
the Jury. The sufiiclency of the evidence to 
show the commission of the crime and the 
gxillt of defendant is not a question in the 
discretion of the court, and this court will 
not review the evidence in a case for the 
purpose of passing upon the weight and 
credibility of the evidence. 

The instructions of the court were fair, and 
no good purpose would be served by review- 
ing the objections to them, further than to 
state that we find no error in any of the 
matters complained of pertaining thereto. 

From a careful examination of the record 
we are clearly of opinion that the appeal In 
this case Is destitute of merit. 

The Judgment of the district court of Pon- 
liotoc county will therefore be affirmed. 

ARMSTRONG, P. J., and FURMAN. J, 
concur. 



GOINS V. STATE. 

(Crimbial Coiirt of Appeals bf OUahoma. 
March 13, 1913.) 

(Syllabus ly the Court.) 
L Criminal Law (§ 11G3*)— Tbiai.-Sbpaba- 

TIOS OF JUBT. 

On proof of a violation of the provisions 
of Procedure Criminal (section 68^, Comp. 
Laws 1909), by permitting the Jury to sep- 
arate after the case is finally submitted, the 
defendant is entitled to the presumption that 
such Separation has been prejudicial to him, 
and the burden of proof is on the prosecution 
to show that no injury could have, resulted 
therefrom to the defendant. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. {§ 3090-3099; Dec Dig. S 
1163.*] 

2. Cbimtnai. Law (J 927*)— NeW Tbiai^ 

Sbpabation of Jubt. 

Where the bailiff in charge of a jury, aft- 
er the case has been finally submitted, permits 
a juror to leave the jury room and go out upon 
the streets, and such juror's conduct during 
his absence is unexplained, the trial court 
should sustain the motion for a new trial. 

[Bd. Note. — For other cases, see Criminal 
Law, Cent Dig. K 225T-2262; Dec. Dig. § 
927.*] 

Appeal from Payne County Court; P. D. 
Mitchell, Judge. 
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J. W. Coins was convicted of violating 
the prohibitory law. Judgment for plaintiff, 
and defendant appeals. Reversed. 

See, also, 6 OkL Cr. 7(H, 119 Pac. 1130. 

J. M. Springer, of Stillwater, for plain- 
tiff In error. Cbas. West, Atty. Cen., Smith 
0. Matson, Asst. Atty. Gen., and C. J. Dav- 
enport, of Oklahoma City, for the State. 

DOTLB, J. Plaintiff in error was con- 
victed of having possession of intoxicating 
liquors with Intent to sell the same, and was 
sentenced, In accordance with the verdict, to 
serve a term of 30 days In the county jail 
and pay a fine of $50. 

The judgment and sentence was entered 
on July 24, 1011. To reverse the Judgment, 
an appeal was perfected by filing In this 
court, on November 4th, a petition In error 
with case-made. 

Of the numerous assignments of error 
relied on for a reversal of the Judgment, it 
is only necessary to consider the one: "That 
the Jury were allowed to separate, without 
leave of court, after they had retired to and 
during the time they were deliberating upon 
their verdict, and before said verdict had 
been agreed upon by the Jury." In the mo- 
tion for new trial, tills was assigned as one 
of the grounds, and was supported by two 
affidavits, to the effect that one of the Jurors, 
O. P. Furman, was permitted to leave the 
Jury room, and went out on the streets of 
Stillwater and l>ought bananas, which he 
brought back to the rest of the Jury. This 
occurred about half past 10 o'clock at night. 
This fact is not disputed by the state, and 
ao explanatioh is offered. We are of the 
opinion that the motion for a new trial 
should have bees allowed. 

[1] Section 6858, Procedure Criminal, pro- 
vides: "After hearing the charge, the Jury 
may either decide in court, or may retire for 
deliberation. If they do not agree without 
retiring, one or more officers must be sworn 
to keep them together In some private and 
convenient place, without food or drink, ex- 
cept bread and water, unless otherwise or- 
dered by the court, and not to i)ermlt any 
I>er8on to speak to or communicate with 
them, nor do so themselves, unless It be by 
order of the court, or to .ask them whether 
they have agreed upon a verdict, and to re- 
turn them into court when they have so 
agreed, or when ordered by the court." This 
statute has been construed in the following 
cases: Bilton v. Territory, 1 Okl. Cr. 566, 
90 Pac. 163; Armstrong v. State, 2 Okl. Cr. 
567, 103 Pac. 658, 24 h. K. A. (N. S.) 776; 
Ridley v. State, 5 Okl. Cr. 522, 115 Pac. 628 ; 
Selstrom V, State, 7 Okl. Cr. 345, 123 Pac. 
557. 

In Armstrong v. State, supra. It Is said: 
"It is our opinion that this section impera- 
tively requires that, upon the final submis- 



sion of the caAe to th« Jury, they cuindt be 
permitted to separate, and if, after such sut>- 
mission, the Jury separates, such separation 
vitiates the verdict, notwlttotandlng no af- 
firmative proof of prejudice is offered. Wben 
this provision of the law Is violated, the 
legal presumption Is, that it has actually 
prejudiced the defendant, or tended to bto 
prejudice. In respect to a substantial right" 

In Selstrom v. State, supra. It Is said: 
"Under the statute (section 6858, supra), the 
true rule is that upon proof of a violation of 
the provisions thereof, by perniitting the 
jury to separate and converse • with unau- 
thorized persons after the final submission of - 
the case and t>efore a verdict, the defendant 
is entitled to the presumption that «uch 
misconduct has been prejudicial to him ; and 
the burden of proof is on the prosecution to 
show that the defendant has suffered no 
injury by reason of sueh' misconduct There 
are many instances where necessary separa- 
tions may be held trivial and nonprejudicial, 
especially where the undisputed facts are 
sufficient to rebut the presumption of prej- 
udice : but that is not this case. While the 
act of the juror Green returning to the jury 
room was harmless, the conduct of the fore- 
man of the Jury, the bailiff, and the sheriff, 
whether Inadvertent or otherwise, was im- 
proper and in violation of the statute, and 
the instructions of the court and the defend- 
ant was entitled to the benefit of the {»«-' 
sumption that such misconduct was prejudi- 
cial to him, while these officers may have 
intended no wrong, and their Improper acts 
were not prompted by evil intent the pros- 
ecution only called the bailiff, and did not 
meet the burden by calling the others to 
testify in explanation of their misconduct" 

[2] It will be presumed, in the absence of 
anything to the contrary, that the rights of 
the defendant were prejudiced by the mis- 
conduct of the bailiff in permitting the 
s^aration of the Jury hi disregard of the 
requirements of the statute. Courts cannot 
be too strict in compelling a rigid and vigi- 
lant observance of the provisions of the stat- 
ute designed to preserve the purity of Jury- 
trials. 

For the reasons stated, the trial court 
erred in overruling the motion for a new 
trial. The judgment is therefore reversed. 

ARMSTRONG, P. J., and FURMAN, J, 
concur. 



WELCH V. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 11, 1913.) 

(8vlMu$ hv the Court.) 
1. Crtminai, Law (| 1130*)— Appeaiv— Bkikfs 
Where Mwyers tak* an appeal to thi« 
court, it is their duty to file a printed or type- 
written brief in which they must clearly point 
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out the errors upon which they re^ and make 
an argument in support of the positions which 
they assume. 

[Bd. Note.— F\i)r other cases, see Criminal 
lisw, Cent Dig. fi 2956, 2965^2970, a2U6; 
Dec. Dig. S 1130.*] . 

2. Cbiuinal Lav (1 1106*)— A.fpeai> in Mis- 
DEUEANOB Cajm— FiuNa Case-Made. 
Under our statute, an 'appeal in a misde- 
meanor case must be perfected by filing a Case- 
made or transcript of the' record in this court 
within 60 da^s from the date of the judgment, 
unless this time is extended by an order duly 
entered by the trial judge in the records of 
his court; and in no erent can an appeal be 
perfected after the lapse of 120 dars from th« 
date of th^ Judgment. 

[Bd. Note. — For other cases, see Criminal 
Law, Cent Dig. il 2S90-2892; Dec. Dig. | 
1106.*) 

a Ceiminal Law (j 1081*)— Appeal — No- 
nes or Appeal. 

Notices of appeal must be- served upon the 
county attorney and the clerk of the court 
from which the appeal is taken, as required 
by statute. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. {i 2722-2724, 2962; Dec. Dig. 
i 1081.*] 

Appeal from Garrln County Court; W. B. 
M. Mitchell, Judge. 

J. T. Welch was convicted of violation of 
the prohibition law, and appeals. Dismissed. 

J. S. Garrison, of Lindsay, for appellant 
B. O. SpUman. Asst Atty. Gen., for the State. 

FURMAN, J. On the 27th day of January, 
1911, Judgment was rendered in the county 
court of Garvin county against appellant for 
a violation of the prohibitory liquor law, and 
bis punishment was assessed at a fine of 
$50 and 30 days' confinement - in the county 
JaiL From this judgment, appellant attempt- 
ed to appeal. 

The transcript of the record was filed in 
this court on the 24th day of January, 1912 ; 
but counsel, who represented appellant In the 
trial court, have evidently abandoned the 
appeal, as no brief has ever been filed or 
any appearance made in tbls court in behalf 
of appellant 

[1] It would be impossible for this court to 
transact Its business U It did not require 
lawyers, who appeal cases, to properly pre- 
sent them to the court; and, when no brief 
Is filed pointing out the errors relied upon, 
this court cannot do more than examine the 
record for Jurisdictional errors. 

[2, 3] On an examination of this record, we 
find that the time for perfecting the appeal, 
which the statute places at 60 days from 
the date of the Judgment, was never extend- 
ed by the trial court This time expired on 
the 26tb day of November, 1911. The rec- 
ord was not filed in this court until the 24th 
day of January, 1912, 69 days after the time 
allowed by law bad expired. We also find 
that notices of appeal, as required by stat- 
ute, were never served on the county attor- 
ney and the clerk of the court from ^hich 
the appeal was taken. Both of these defects 



are Jurisdictional and are fatal to. this ai>- 
peal. For these reasons, the court has never 
acquired Jurisdiction of this case, and cannot 
consider the record for any purpose. 

The appeal Is dismissed, with directions 
to the county court of Garvin county to pro- 
ceed to enforce its Judgment . 

ARMSTRONG, P. J., and DOYLE, J., con- 
cur. 



BBLCHBR ▼. STATE. 

(Criminal Court of Appeals 'of Oklahoma 

March 15, 1913.) 

(Syllabut (y tho Court.) 

it. Cbiminal Law (51131*)— Apfeai^— Escape 

OF Appellant— Dismissal. 

Where a defendant hiis been convicted 
and sentenced, and perfects an appeal, this 
court will not consider his appeal, unless de- 
fendant is where he can be made to respond 
to any judcment or order which may be ren- 
dered in the case. And where a defendant 
makes bis escape from the custody of the law 
and becomes a fugitive from justice, the ap- 
peal will be dismissed. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. SI 2071-2979, 2985; Dec. Dig. 
{ 1131.*] 

2. Constitutional Law (f 271*)— Dn* Pao- 
OBss OF Law — Dismissal of Appbal. 
The dismissal of an appeal, taken from a 
Judgment of conviction because the defendant 
is a fugitive from justice, is not a denial of 
due process of law, and, where the fugitive is 
brought again within the custody of the court, 
a refusal of the court to set aside its order of 
dismissal and reopen the case does not consti- 
tute a denial of due process of law within 
the meaning of the United States Constitution 
or the Constitntion of the state of.Oldahoma. 
' [Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. S 760; Dec. Dig. | 
271.*1 

Appeal from District Court, Jackson, Coun- 
ty; Frank Mathews, Judge. 

Percy Belcher was convicted of crime and 
appeals. Dismissed. . 

S. B. Oarrett and S. J. Castl^man, both 
of Altna, ft>r plaintUT in error. Chas. West, 
Atty. Oen., Smith C. Matson, Asst Atty. 
Gen., and M. ,L. Hanking, County Atty., of 
Altus (W. 0. Austin, of Eldorado, of coun- 
sel), for the State. 

DOTLE, 3. The plaintiff in error was 
convicted in the district court of Jackson 
county of the crime of rape in the first de- 
gree, alleged to have been committed on one 
Julia S. Johnson, and was sentenced to be 
imprisoned in the state reformatory at Gran- 
ite for a term of five years. The Judgment 
and sentence was entered on April 25, 1912. 
To reverse the Judgment an appeal was per- 
fected by filing in this court September 17, 
1912, a petition in error with case-made. 

A motion to dismiss the appeal has been 
filed, which, omitting the formal parts, reads 
as follows: "Comes now Ctiaries West, At- 
torney General of the state of Oklahoma, 
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M. Ifc HanklliB, comity attorney of Jackson 
county, Okl., and W. C. Austin of counsel 
for the Btate of Oklahoma, and informs and 
gives the court to imderstand that the plaln- 
tifC In error, Percy Belcher, soon after his 
conviction and sentence In the district court 
of Jackson county, from which this appeal 
originated, made and executed a bond for 
appeal in this cause conditioned, among oth- 
er things, that he would not leave the state 
without leave of court; that after the exe- 
cution of said bond and i)ending the per- 
fection of the record for the appeal, with- 
out leave of court and without the knowl- 
edge or consent of the officers of the state of 
Oklahoma, voluntarily left the state of Okla- 
homa and established a residence in the 
county of Hardeman, state of Texas, and 
while there, he, the said Percy Belcher, mur- 
dered his father, W. B. Belcher, on, to wit, 
about the 31st day of May, 1912, and there- 
after, for the purpose of escaping from and 
of avoiding arrest by the authorities of the 
state of Texas, came into the state of Okla- 
homa and took up a temporary residence in 
the state of Oklahoma at Oklahoma City, 
appearing under assumed names of Pender- 
graft and W. M. Clark, and while in Okla- 
homa City, Frank Walker, the duly elected, 
qualified, and acting sheriff of Hardeman 
county, Tex., acting under a warrant Issued 
by the proper court in the state of Texas In 
an action wherein the state of Texas prose- 
cuted the said Percy Belcher for murder as 
aforesaid, effected the arrest of Percy Bel- 
cher, alias Parker; that thereafter 

the said Percy Belcher waiving requisition 
returned with the said Frank Walker as 
such sheriff to the state of Texas, where in 
due course of procedure thie said Percy Bel- 
cher was held without ball by the author- 
ities of the state of Texas to answer the 
charge of murder as aforesaid; that ever 
since said time and at the present time the 
said Percy Belcher was and is lodged in the 
county Jail at Quanah, Tex. And your in- 
formant further say that by reason of these 
matters the said Percy Belcher la a fugitive 
from justice; that he has voluntarily placed 
himself beyond the reach of the writs of this 
court or the inferior court, and has there- 
fore forfeited his right to have this appeal 
considered and the same ought to be dis- 
missed. And in support of these allegations 
the state attaches hereto the affidavits of 
M. L. Hankins, county attorney of Jackson 
county, Okl., Frank Walker, sheriff of Har- 
deman county, Tex., and a certified copy of 
the indictment returned against said Percy 
Belcher In Hardeman county, Tex., on the 
25th day of October, 1912, charging said 
crime of murder, also a certified copy of the 
appeal bond in this case and makes each 
of said affidavits a part of this motion by 
reference, and also said copies of Indiftuient 
and appeal bond. Wherefore, the state of 
Oklahoma, throngh its Attorney General and 
the other attorneys herein mentioned, prays 



that an order be made dismissing this ap- 
peal and directing that the original Judgment 
of conviction and sentence of imprisonment 
be executed." 

In reply to this, three affidavits were filed, 
including that of the platotlff in error, where- 
in he states, at the time of his conviction 
he was a minor of 18 years of age; that 
when his appeal bond was approved he went 
to Texas with bis parents; that when he 
was arrested June 9, 1912, in Oldahoma City, 
on the charge of murder, for which he is 
now held in the state of Texas, he agreed to 
waive extradition and go back to Texas, if 
the Texas sheriff would go over the Frisco 
Bailroad from Oklahoma City thiougli Altus, 
Jackson county, and there permit his sureties 
to surrender him to the sheriff of Jackson 
county; that, after making said agreement, 
said sheriff, without his consent, and with- 
out an extradition warrant, took him by Ft. 
Worth, and on to QuanaJbi, Tex., and did 
not bring him into and through said Jackson 
county as he had agreed to do; that he is 
not now at this time out of the state of 
Oklahoma with his own consent; and that 
his present detention outside of the state 
of Oklahoma is without bis consent, and is 
not voluntary upon his part. In his affida- 
vit he does not deny that be was living at 
Oklahoma City under an assumed name, 
nor that he was a fugitive from Justice from 
the state of Texas at the time of bis arrest 
In Oklahoma City. It is now more than nine 
months since plaintiff in error was taken to 
Texas, and he has not yet returned to Okla- 
homa. 

On the undisputed facts we think this case 
comes within the following rule declared by 
this court In numerous decisions. 

[1] The Criminal Court of Appeals wlU 
not consider an appeal unless the defendant 
is where he can be made to respond to any 
Judgment or order which may be rendered 
In the case, and, where the defendant makes 
his escape from the custody of the law and 
Is at large as a fugitive from Justice, this 
court will on motion dismiss the appeal. 
Tyler v. State, 3 Okl. Cr. 179, 104 Pac. 919, 
26 L. B. A. (N. S.) 921; Tanner v. State^ 
5 Okl. Cr. 298, 114 Pac. 860; McQraw v. 
State. 7 Okl. Cr. 105, 122 Pac. 242. Under 
the provisions of Procedure Criminal (sec- 
tion 6945, Snyder's St.), an appeal may be 
taken by the defendant, as a matter of right, 
from any Judgment against him; and there 
is no express provision authorizing the dis- 
missal of an appeal on the grounds stated; 
yet we think that it is no part of our duty 
as an appellate court to consider or review 
the Judgments, orders, and rulings of which 
a plaintiff in error comiilains, while he Is 
at large as a fugitive from Justice. 

In People v. Genet, 59 N. Y. 80. 17 Am. 
Bep. 315, it was said: "The provisions of 
the statutes, giving to defendants in crimi- 
nal cases the right to make a bill of e.\cep- 
tlons, are not so absolute as to displace all 
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me otiter principles wbi<A beltmg to crlm- 
loal proceedings, but must be taken In sub- 
ordination to them. We tblnk the^ do not 
require the court to encourage escapes and 
facilitate the evasion of the Justice of the 
state, by extending to escaped convicts the 
means of reviewing their convittions." State 
T. Scott, 70 Kan. 692, 79 Pac. 126, 3 Ann. 
Cas. 511. Also, State v. Keebler, 145 K. C. 
560, 58 S. E. 872, 13 Ann. Cas. 496. 

[2] In the case of Allen t. Georgia, 166 
U. S. 138, 17 Sup. Ct 525, 41 L. Ed. 949, 
the defendant bad been convicted and sen- 
tenced to death in a 8ui)erior court, and 
had sued out a writ of error from the Su- 
preme Court of the state of Georgia, which 
was assigned for hearing. The case having 
been called. It was made to appear to the 
court by affidavits that the defendant after 
his conviction and sentence had escaped and 
was a fugitive from justice. From this show- 
ing the Supreme Court of Georgia ordered 
that the writ of error be dismissed. , After- 
wards the defendant, having been recaptured, 
was resentenced to death by the superior 
court, and thereupon made application to 
one of the Justices of the Supreme Court of 
the United States for writ of error, which 
was dnly granted, assigning as error that 
the dismissing of his writ of error by the 
Supreme Court of the state of Georgia was 
a denial of due process of law. The Su- 
preme Court of the United States held that 
the dismissal by a state court of a writ of 
error taken by the accused from a convic- 
tion, because he has escaped and Is a fugi- 
tive from Justice, is not a denial of due pro- 
cess of law, and, where tbB fugitive Is 
brought again within the custody of the 
court, a refusal of the court to set aside its 
order of dismissal and reopea the case does 
not constitute a denial of due process of 
law, wltUn the meaning of the federal Con- 
stitution. 

In this case It appears that about a month 
after the Judgment of conviction was ren- 
dered, and more than three months before 
his appeal was perfected in this court, he 
became a fugitive from Justice from the state 
of Texas. 

It is oar opinion that plaintiff in error 
has waived the right to have his appeal tn 
ibia case considered and determined. 

The appeal is therefore dismissed. 



ARMSTRONG, P. X, 

OOBGUr. 



and FURMAN, X, 



SBflTH V. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 8, 1913.) 

(SyTlttliut iy the Court.) 
Cbiminai. Law ({ 1130*)— AfPBAir-AmBU- 

AUCt. 

When a petition in error end case-made la 
ffled in this court, it is the dnty of connsel to 



prepare and file brIefS or appear and orally 
argue any assignments of error relied upon for 
reversal. When this is not done, the appeal ia 
treated as abandoned, and, in the - absence of 
fundamental error, the judgment of the lower 
court wUl be affirmed for want of prosecution. 
[Ed. Note. — K'or other cases, see Criminal 
Law, Cent. Dig. H 2856^2965-2970, 3205; Dec. 
Dig. i 1130.*] 

Appeal tram District Court, Le Flore Coun- 
ty ; Malcolm' E. Bosser, Judge. 

Charley Smith was convicted of larceny of 
domestic animals, and appeals. Affirmed. 

Tom W. Neal, of Poteau, for plaintiff in 
error. C. J. Davenport, Asst Atty. Gen., for 
the State. 

ARMSTRONG, P. X The plaintiff in error, 
Charley Smith, was convicted at the April, 
1911, term of the district court of Le Flore 
county on a charge of larceny of domestic 
animals, and his punishment fixed at impris- 
onment in the state penitentiary for a period 
of three years. The appeal was perfected in 
this court on the 21st day of October, 1911. 
The pietltion in error points out no specific 
ground for reversal, but generally alleges er- 
ror In the overruling of the motion for new 
trial and In arrest of Judgment No briefs 
have been filed by counsel on behalf of the 
plaintiff in error, and no appearance made 
for oral argument We, have e;samlned the 
record, and find that no constitutional right 
was denied the accused. 

The Judgment of the trial court ia In all 
things affirmed. 

DOXLE and FURMAN, 33^ concor. 



MOORE r. STATE. 

{Criminal Court of Appeals of Oklahoma. 

March 8^ 1913.) 

(Byllabut hy the Oouri.) ■ 
L Gamuts ({$ 68, 92*)— "Gahbuno DKnOf 

. — INFOBMATION. 

The prohibitions contained in sections 
2422 and 2426, Comp. Laws 1909, do not alone 
extend to those who deal or play or conduct 
the various games of chance tnerein specified, 
but such prohibition extends to the carrying on 
or opening of any such prohibited game, and 
the use therein of any device. And any table 
or other device, necessarily adapted to tne use, 
and necessarily used in the carrying on of any 
such game, is a gambling device in contempla- 
tion of law, and the setting up or using of such 
table' or device is prohibited ; and an informa- 
tion under said sections, charging the defend- 
ant with permitting certain tables to be set up 
and used for the purpose of gambling In rooms 
occupied by him and under his control, cbargeb 
a public offense. 

[Ed. Note.— For other eases, see Gamini. 
Cent Dig. §J 140-142, 164, 165, 263-272 ; Dea 
Dig. {§ 68, 92.* 

For other definitions, see Words and Phrases, 
vol. 4, pp. 3029-S032.] 

2. JuBT (I 70*)— ScJnrowiwG Talesmiw. 

Where all of the Jurors, whose names have 
been regularly drawn from the jury box and 



•For other cun so* lame topic and ■•cUoo NUMBSiB is Doo. Dig. * Am. Dig. I(«]r-No. SerlM * Eep'r Iadu« 

Digitized by Vj 005^ '^ 



tit 



130 JPJICIFIO BBPOKTEB 



(OKL 



aumiAoned, 'do not apfiear' at 1 t^rtu of the 
court, the trial jjudge, in liis discretion, may 
order other drawings from the jury box, or he 
may order an open venire addressed to the 
sheriff summoning the necessary number of 
talesmen from the body of tlie county to com- 
plete the jury. 

PM. Note. — For other cases, see Jury, Cent 
Dig. §§ 310-330, 340, 350; Dec. Dig. i 70.*] 

Appeal from Tulsa County Court; N. J. 
Gubser, Judge. 

Dug Moore was convicted of violating the 
gambling laws, and appeals. Afflrnied. 

Davidson & WllHams, of Tulsa, for appel- 
lant Smith G. Matson and C. J. Davenport, 
Asst Attys. Gen., for the State. 

rUftMAN, J. Appellant demurred to the 
information upon the ground that it did not 
state facts sufficient to constitute a public of- 
fense against the laws of the state of- Okla- 
homa. The Information alleged that on the 
15th day of January, 1910, In Tulsa county, 
api)ellant "did unlawfully and wrongfully 
I)ermlt a certain gambling table a;id devices 
to be set up and used, to wit, one crap table 
and one roulette wheel In a certain room of 
a certain building ' situate on the west side 
of Main street In the city of Tulsa, Okl., and 
known as the Moore Hotel, said room and 
hotel being then and there In the possession 
and occupied by said Dug Moore, at and on 
Which certain games,, to wit, craps and rou- 
lette, were then and there conducted and 
"played by divers persons. Whose names are 
unknown to your informant for money and 
other representations of value; said Dug 
Moore then and thfere having the control of 
said room and building described as afore- 
said." 

[11 Sections 2422 and 2426,. Comp. Laws 
1909, are as follows: 

"Sec. 2422. Owners or Employers of Gaines 
Guilty. — That every person who deals, plays 
or carries on, or opens or causes, to be open- 
ed, or Who conducts, either as owner or em- 
ployee, whether for hire or not any game of 
faro, monte, poker, roulette, craps, or any 
banking or percentage game played with dice, 
cards, or any device, for money, checks, cred- 
it, or any representative of value, is guilty 
of a misdemeanor, and Is punishable by a 
fine of not less than one hundred dollars nor 
more than one thousand dollars, and by im- 
prisonment in the county Jail for a term not 
less than thirty days nor more than six 
months." 

"Sec. 2426. Penalty for Leasing Building or 
Grounds for Gambling. — Every person who 
shall permit any gambling table, bank, or 
gaming device prohibited by sections 2422 
aiid 2424 of this act, to be set up or used for 
the purpose of gambling in any house, build- 
ing, shed, shelter, or booth, lot or other prem- 
ises to him belo.nging, or by him occupied, 
or of which be hath, at the time, possession 
or control, shall be, on coBvlction thereof, aS- 



j«dged guilty of a misdemeanor, -and imnMi- 
ed by a fine not exceeding two hundred dol- 
lars, nor less than one bondred dollars, or 
by imprisonment in the county Jail for a 
term not exceeding six months nor less than 
thirty days, or by both sucb fine and im- 
prisonment In the discretion of the court." 

The two sections above quoted were enact- 
ed by the Legislature of Oklahoma territory 
in 1893, and were continued in force in this 
state by the terins of the Constitution. In 
1897 these sections were consti^ied; and an 
information charging substantially the same 
offense as that charged in the information 
now before us was held to be good by the 
Supreme Court of Oklahoma territory In the 
case of Jones v. Territory, 5 Okl. 636, 49 
Pac. 934. Judge Tarsney, speaking for the 
court, said: "We are bound to give the lan- 
guage used by the Legislature such inter- 
pretation as will support its evident intent, 
if the language used is fairly susceptible of 
such interpretation. That the Legislature 
Intended to prohibit the setting up or use 
of gambling tables is beyond doubt; and that 
they Intended to punish those who should 
permit such tab,les to be set up cannot be ques- 
tioned. * • .* We are therefore clearly of 
the opinion that it was the Intention of the 
Legislature to prohibit the owners, occupants, 
or persons in possession or control of bouses, 
buildings, etc., from permitting any gaming 
table, bank, or gaming device to be set up 
or used for the purpose of gambling therein . 
and that tbe language of sections 1 and &, 
above quoted, with sufficient clearness, shows 
such Intent, and that therefore the informa- 
tion in this case did charge a public offense, 
and that the demurrer was rightly overrul- 
ed.v We tbink that Judge Tarsney was cor- 
rect in his interpretation of these statutes, 
and that bis decision in the case of Jones 
T. Territory is conclusive of this quesdon. 

[2] Second. It appears from the record that 
out of (he list of Jurors selected by the Jury 
commissioners and regularly drawn and sum- 
moned for the regular panel in the counter 
court of Tulsa county, at the term at which 
this cause was tried, only seven of the Jurors 
so drawn and summoned qualified, and that 
appellant objected to going to trial ontll a 
full panel had been regularly drawn and 
summoned and impaneled as the regular trial 
Jury for that term of the court. The cpurt 
overruled this objection, and ordered the 
clerk to issue an open venire addressed to 
the sheriff of Tulsa county for eight tales- 
men from which to complete the trial panel 
for this cause, to which the appellant object- 
ed. The objection' was by the' court overrul- 
ed, and appellant excepted thereto. Eight 
talesmen were summoned and api>eared un- 
der, said open venire, and five of these quali- 
fied upon examination for cause, and these 
'flv* talesmen wesre Ikla<^ed upon the panel, to 
all of which appellant excepted. 
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The conteiitioBicrf Mimad for awellant 1b 
that lie bad a right to a full panel of Juror* 
duly drawn from the Jury box, as -eelected 
by the Jury commissioners, and that the 
trial court was without authority to order 
the sheriff to summon additional Jurors upon 
an open venire from the body of the comity. 
To sustain this contention would be to oft- 
times subject the trial courts to great and 
unnecessary delay in drawing and summon- 
ing talesnwwi: This objection was passed 
upon in an elaborate opinion by Judge Doyle 
In the case of Robert Wataon t. State, 13Q 
Pae. 818, decided at the present term of this 
court; and we ^ere held ^la^ the objec- 
tion was not well taken. Bven If the mat- 
ter had never been decided by this court, it 
la settled by the provisions of the statute. 

Section 3987, Comp. Laws 1909, relating to 
Juries in county courts, among other things 
provides: "The court may for any cause In 
Its discretion, excuse any person drawn and 
summoned as a petit Juror: Provided, fur- 
ther, that any time during a term of court, 
after a petit Jury has been drawn and sum- 
moned, fn the manner as herein provided, 
for the trial of any cause, a regular panel 
of Jurors shall appear to be insufficient, the 
Jury may be completed from talesmen, or 
the court may ^rect an open venire to issue 
to the sheriff for such number of Jurors as 
may be deemed necessary, to be selected 
from the body of the county: Provided, that 
Jurors in the county court shall receive the 
same coniiansation as Jurors in the district 
court" 

Our statute does not require that the 
names of additional Jurors shall be drawn 
from the box when all of those who were 
originally drawn do not appear. The judge, 
whenever In his discretion he regards it as 
necessary, may order other drawings from 
the box, or he may order an open venire 
and have the talesmen selected from the 
body of the county. A defendant Is not en- 
titled to any particular Juror. All that the 
law vouchsafes to him Is a fair and Inipiar- 
tial trial Jury, selected In substantial com- 
pliance with the law. No authorities are 
dted by counsel for appellant In support of 
their contention, and no attempt Is made to 
show any Injury to appellant or how he was 
deprived of any substantial right by the rul- 
ing of the trial court 

SecUon 3995, Comp. Laws 1909, is as fol- 
lows: "A substantial compliance with 'the 
provisions of this act shall be sufficient to 
prevent the quashing or setting aside of any 
indictment of a grand Jury chosen hereunder, 
unless the Irregularity in drawing, summon- 
ing or impaneling the grand Jury resulted in 
depriving a defendant of some Bubstantlal 
right, but such Irregularity must bfe spedfl- 
cally presented to the court on or before the 
cause Is first set for trial. A Substantial 
compliance with the provisions of this act 
shall be sufficient to prevent the setting aside 



of any verdict reoA^red by ■ Jui7 chosen 
hereunder, unless the irregularity in draw- 
ing, and summoning or impaneling the same, 
resulted in depriving a party litigant of some 
substantial right: provided, however, that 
such Irregularity must be specifically present- 
ed to the court at, or before, the time the 
Jury is sworn t<? try the cause." 

We think that the action of the court in 
this case was a substantial compliance with 
the proiviaions of our statute, and that in 
the absence of any showing of injury to ap- 
pellant, it would be a miscarriage of Justice 
to set asld^ this verdict upon the objection 
mad& This is not only the law in Okla- 
homa; but It is manifestly Just, and is In 
strict harmony with the weight of authori- 
ties. 

The law Is thus stated In 24 Oyc. ^: 
"Where some of the Jurors summoned fall 
to appear, it is not necessary, in the absence, 
of statute, for the court to delay the Im- 
paneling of the Jury or postpone the trial; 
nor is it necessary for the court to have oth- 
er Jurors summoned to fill the places of those 
who are absent, or to issue attachments for 
the absent Jurors." 

In Patterson v. State^ 48 N. X Law, 881, 
384, 4 Aa 448, loc. dt 451, the court said: 
"The third assignment of error Is that the 
court allowed the call of the Jury to proceed 
before all the Jurors were present, and with- 
out a full list thereof. The record shows 
that, after the challenge to the array was 
overruled, the court ordered the list of ju- 
rors to be called. Upon the call, six Jurors 
did not answer. The counsel of defendant 
objected to proceeding until all the Jury were 
present The objection was overruled, and 
the names of 48 Jurors summoned were put 
m the box, from which the Jury for this 
cause was drawn. If It is necessary that 
every Juror of the 48 summoned for service 
at the term should be present in court when 
a case Is called for trial, it would be quite 
impossible to conduct the prosecution of 
criminal trials successfully. Our statute re-- 
quires oply that the Uat of .48 Jurors be 
served. It does not require that all the 
j^urors shall be present when the case is 
moved. The language of the section, with- 
respect to a tales, clearly shows that the. 
presence of all is not essential. It. provides 
that if, by reason of challenges or the de- 
fault of Jurors, or otherwise, a sufflcienf: num- 
ber cannot be had of the original panel to 
try the Issue, a tales may be awarded. The 
power of the court to excuse a Juror from 
the general panel for cause Is recognized In 
this as well as in »tber states. Smith v. 
Clayton, 29 N. J. Law, 358 ; Ware v. Ware, 8 
Me. [8 Greenl.] 4S; State t. Ward. 39 Vt. 
230." 

In People v. Lee, 17 Cttl. 76, loc. dt 80, 
the court, upon a like proposition, said: "(7) 
When the court directed the clerk to call and 
Impanel the Jury In the cause, objection was 
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made on the ground that ' several of the 
jurors of the original panel, summoned for 
the term, had been previously excused with- 
out the consent of the defendant; and, be- 
Ung overruled, the further objection was 
made that there was not a full panel present, 
and this was in the same manner disposed 
of. There was no error in these rulings." 

In State v. Hallback et al., 40 S. C. 298, 
18 S. B. 919, the court held that: "Defendant 
in a criminal case is not entitled to have 
the panel full, or entirely read over, before 
entering on hts right of challenge." 

The testimony in this case Is overwhelm- 
ing and conclusive as to the guilt of appel- 
lant. Appellant offered no evidence in his 
own behalf, but relies alone upon the tech- 
nical skill and ability of his attorneys to se- 
cure a reversal of the judgment Of the lower 
court. The instructions of the court are in 
harmony with the views expressed in this 
opinion. We find no error in the record. 

The judgment Is In all things affirmed. 

ARMSTRONG, P. J, and DOILE, J,, con- 
cur. 



BAYLESS T; STATE. 

(Criminal Court of Appeals of Oklaboma. 

March 11, 1913.) 

(Syllatus ly the Court.) 

1. Labcenv (8 33*)— Infokmation— Alleoa- 
TioNS AS TO Ownership— Possession. 

In an information for "larceny of live 
stock" when the ownership of tl)e property stor 
len is alleged, and that the defendant did then 
and there willfully, unlawfully, and feloniously 
take, steal, and carry away by stealth said 
property without the knowledge or consent of 
said owner, and with the felonloug intent to 
deprive said owner of said propertj', and with 
the felonious intent to convert said property to 
the use and benefit 6f the taker, possession 
and taking from possession of the owner is suf- 
fideutly alleged; the law implying his posses- 
sion from his ownership. 

[Ed. Note.— For other cases, see Larceny, 
Cent. Dig. { 93; Dec. Dig. f 83.*] 

2. Cbiminai, liAW (§ 742*)— Questions fob 
Jury — Cbedibilitt op Witnesses. 

The jury are not bound to believe testi- 
mony because it is uncontradicted, and not di- 
rectly impeached. The credibility of the wit- 
nesses testifying in behalf of defendafat is the 
exclnsive province of the jury to determine, and 
although such testimony may be unconti-adict- 
ed, and not directly impeached, when there are 
facts and circumstances admitted and proven 
tending to lessen the probability that such tes- 
timony is true, the jury may give it such weight 
as they deem proper, even to the extent of 
wholly disregarding the same. 

[Ed. Note. — For other oases, see Criminal 
Law, Cent. Dig. f§ 1098, 1138, 1719-1721; Dec. 
Dig. § 742.*! 

3. Cbiminai, Law (§ 1155*) — Appeai. — Dia- 

CRETION OF COUHT. 

The discharge of the jury without the con- 
sent of the defendant, where the jury returned 
a verdict of guilty and failed to acrce on the 
punishment, is a matter in the discretion of the 
trial court, and its action will be conclusive. 



unless there appears to have beei a dear abase 
of discretion. 

[Ed. Note.— For other <»8e», ie« Criminal 
Law, Cent Dig. $i 3056, 3060; Dec. Dig. ( 
1155.*] »••"-» 

Appeal from District Court, Le Flore Couit- 
ty; Malcohu E. Rosser, Judge. 

James R. Bayless was convicted of larceny 
of two mules, and appeals. Affirmed. 

Tom W. Neal, of Poteau, for plaintiff In 
error. Chas. West, Atty. Gen., Smith C. Mat- 
son, Asst Atty. Gen., Jos. Li, Hull, Sp. Asst. 
Atty. Gen., for the State. 

DOYLE, J. Plaintiff, in error, hereinafter 
referred to as defendant. Was convicted In 
the district court of Le Flore county, and 
sentenced to serve a term of 2Vi years' im- 
prisonment In the penitentiary on an infor- 
mation, the charging part of which is as fol- 
lows: "That the said James R. Bayless on 
the day and within the county and state 
aforesaid did then and there willfully, un- 
lawfully, and feloniously steal, take, and 
carry away by stealth two mules, the prop- 
erty. of John Blaylock, without his knowledge 
or consent, and with the felonious Intent to 
deprive the said John Blaylock of the said 
property, and with the felonious Intent to 
convert the same to the use and benefit of 
him the said James R. Bayless, contrary to,'' 
etc. To reverse the judgment an appeal was 
perfected. The errors assigned will be con- 
sidered In the order presented. 

[1] First. It Is contended that the court 
erred in denying the motion In arrest ot 
judgment. . The motion was based on the 
ground that the information does not state 
facts sufficient to constitute the crime of 
larceny of live stock under the statute. The 
learned counsel in his brief Insists that the 
information Is fatally defective. In that "li 
fails to allege the possession of the property 
taken to be In another at the time it waq 
taken." In a prosecution of this character 
the information Is predicated upon the stat- 
ute defining the crime of larceny of live stock, 
the ownership of the animals stolen must be 
alleged and proved,' and I): Is necessary to al- 
lege and prove a felonious Intent on the part 
of the taker to deprive the owner thereof, 
and to convert the same to his, the taker's, 
own use. Crowell v. State, 6 Okl. Cr. 148, 
117 Pac. 88.3. Presumably, possession, a<s 
tual or con.structive, accompanies ownership. 
Where ownership Is alleged, possession is 
sufficiently alleged, and a specific allegation 
that the taking was from the possession of 
the owner Is not essential. This information 
is sufficient in that respect, and we have no 
doubt whatever of its sufficiency. 

Second.. That the verdict of the jury Is not 
sustained by sufficient evidence. We think 
the verdict was amply sustained, and in sup- 
port of this conclusion we submit a summary 
of the evidence. 
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John Blaylock testtfled, in substance, tbat 
at the time In question be was the owner of 
two mules which he described as two year- 
ling mare mules, one was blue or mouse-col- 
ored and the other he would call a yellow 
bay; that he kept them in a pasture near 
Hearener; that he missed the mules In the 
fall of 1008, and employed defendant to help 
search for them; that the following June 
he found one of the mules in a pasture near 
Summerfleld in the possession of W. R. Frank- 
lin; that Mr. Franklin then paid him for 
both nmles; that originally he bought these 
mules from John Bayless, a brother of de- 
fendant 

John Roberts testified that be lived at 
Summerfleld; that in the faU of 1908 he met 
defendant and another man on the road east 
of Summerfleld with two young mules. De- 
fendant offered to sell them to him for $85. 
Defendant said he was on his way to Mr. 
Franklin. ■^ 

W. D. Mitchell testified that he lived near 
Snmmerfield; that in the fall of 1008 de- 
fendant passed his house with another man 
and they had a pair of mule colts, one was 
a blue mouse-colored, and the other what 
be would call a light bay. Since then he 
saw these mules with Mr. Franklin. 

W. R. Franklin testified that he was In 
the mercantile business in Summerfleld. In 
the fall of 1908 be bought from defendant 
two yearling mules. One was a mouse-col- 
ored, and one sort of brown colored. In the 
spring of 1009 these mules were claimed by 
John Blaylock, and he paid Mr. Blaylock for 
them. lie paid defendant for the mules by 
paying a $75 note due by him at the Le Flore 
County Bank and two cash payments of $10 
and $5. 

On behalf of defendant. Tip Sloan testified 
that in 1008 he sold defendant a gray mare 
I>ony; that he afterwards saw the pony in 
the possession of some horse traders in Mon- 
roe; that bis wife was the defendant's sis- 
ter. 

Jim Watson testified, in substance, that 
be was with defendant when he traded this 
pony to some horse traders; that defendant 
gave the pony and $40 for tyvo mules about 
two years old; that, he Is a nephew of de- 
fendant. 

C. D. Plttsford testified that he was pres- 
ent when defendant traded the i)ouy for the 
mules. 

William Kellog testified that he saw defend- 
ant's gray pony In the possession of the 
horse traders. 

Oscar Davis testified that he saw these 
mules in the possession of the horse traders, 
and 'about two or three days later he saw 
the mules at Mr. Franklin's. 

In rebuttal the state offered In evidence 
records of the county court showing the In- 
formation and conviction of the wUness Jim 
Watson for the offense of selling Intoxicating 
liquors. 



It is argued by the learned counsel ttaat 
the records show that no attempt was made 
to Impeach or discredit defendant's witness- 
es Plttsford, Kellog, and Davis, and their 
testimony, Including that of the witness 
Watson, stood uncontradicted by the state at 
the time of the submission of the case to the 
Jury. 

[2] The jury are not bound to believe testi- 
mony because it is uncontradicted, and not 
directly iuuieached. The credibility of the 
witnesses testifying In behalf of defendant 
is the exclusive province of the jury to de- 
termine; and, although such testimony may 
be uncontradicted and not directly impeach- 
ed, when there are facts and circumstances 
admitted and proven tending to lessen the 
probability that such testimony is true, the 
jury may give it such weight as they deem 
proper, even to tlie extent of wholly disre- 
garding the same. Walnscott v. ^tate, 8 
Okl. Cr. — , 129 Pac. 655. Here the defend- 
ant, without testifying on his own behalf, 
attempts to explain his possesion of the 
mules by the story of a trade of a gray pony 
and some money for them with "some horse 
traders." Who these mysterious horse trad- 
ers were is not shown, whence they came 
or where they went does not appear, and 
no one seems to have seen them there ex- 
cept defendant's relatives. If defendant's 
witnesses told the truth in their account of 
this trade, why did the defendant accept the 
employment by Mr. Blaylock to search for 
tlie missing mutest If the trade really took 
place, why did not the defendant then tell 
Mr. Blaylock that be bad traded for the 
mules and had sold them to Mr. Franklin? 
This, surely, would have been the course and 
conduct of an innocent man. The story of 
the trade is absolutely inconsistent with the 
uncontradicted testimony as to defendant's 
subsequent conduct, and his conduct was ab- 
solutely inconsistent with innocence. A com- 
mon explanation of possession given by the 
thief upon discovery Is that he bought the 
goods from an unknown person. This ex- 
planation is entitled to little weight with the 
Jury, or with the court which is passing on 
the facts. The explanation may be so im- 
probable that, even If not contradicted by 
evidence, the jury will misbelieve It. The 
reasonableness of it is for the jury. See 25 
Cyc. 138. It is our opinion that the evidence 
is amply sufiicient to establish beyond a rea- 
sonable doubt the falsity of the explanation 
of defendant's possession.' 

Third. Error Is assigned on the ruling rel- 
ative to the record proof of the conviction 
of the witness Watson, contained in the 
county court. . There was no prejudicial er- 
ror therein. 

Several as.signmcnts relate to the refusal 
of the court to give requested instructions. 
We have carefully examined these asslgn- 
mentK, and find that the in.structions given 
were more favorable to the defendant than 
the law warrants. The following instruc- 
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tion was given at the defendant's request: 
"The recent or unexplained possession of 
stolen property is a circumstance whlcb you 
should consider In connection with the other 
evidence iu the case, but you cannot convict 
the defendant on such possession alone, un- 
less the possession is recent and unexplain- 
ed." Besides this, the court Instructed ful- 
ly on the law of circumstantial evidence. 
Where the fact of the theft has been shown, 
and the question Is whether or not the de- 
fendant committed It, his recent possession 
of the stolen property Is a circumstance for 
the Jury to consider and weigh In connection 
with the other evidence In the case. The 
presumption against the defendant Is one 
of fact, to be drawn or not, as the Jury may 
determine, in connection with and In con- 
sideration of all the evidence In the case. 
Davis V, State, 7 Olil. Cr. 322, 123 Pac. 560. 
The defendant cannot complain of an In- 
struction given on his request 

[3] Finally, it is urged that the court erred 
in refusing to require the jury to retire 
and reconsider thrfr verdict when they re- 
turned a verdict of guilty, which failed to 
assess the punishment. The record shows 
that the court instructed the jury as to the 
penalty to be Inflicted. The jury had deliber- 
ated some 50 minutes, and reported to the 
court that they could not agree upon the 
punisliment Section 2029, Snyder's Sts., pro- 
vides: "Where the Jury find a verdict of 
guilty, and fail to agree on the punishment 
to be Inflicted, or do not declare such pun- 
ishment by their verdict, the court shall 
assess and declare the punishment and ren- 
der the Judgment accordingly." This was a 
matter within the discretion of the trial 
court, and Its action will be conclusive, un- 
less there appears to have been a clear abuse 
of discretion. There is nothing In the rec- 
ord to show an abuse of discretion. 

There being no reversible error, the Judg- 
ment of the district court of Le Flore coun- 
ty is affirmed. 

ARMSTRONG, P. J., and FUBMAN, J., 
concur. 



MORGAN V. STATE). 

{Criminal Conrt of Appeals of Olilahoma. 

March 8, 1913.) 

(Byllalut ly the Court.) 

I. Criminat> Law (| 1159*) — Appeal — Re- 
view OP Evidence. 

The crerlibility of witnesses, and the 
weight and effect to be Kiven to their testimony, 
is a question solely for the jury's determina- 
tion : and, to reverse a jvd^raent for the rea- 
son that the verdict is contrary to the evidence, 
the court must find, as a matter of law, tliat 
the evidence is insufficient to warrant the con- 
viction. 

[Ed. Note.— For other cases, see Criminal 
Lnw. Cent. Dig. §g 3074-3083; Dec. Dig. $ 
llnft *1 



1150.*] 



2. Criminai, Law <f ItTl*) — Tkiai,— Rb- 

HAKK8 or PBOSECTTTINO ATTOKNET^ _ , 

Remarlss of the prosecuting attorney in his 
argument before the jury, objected to as Im- 
proper, will be considered and construed in ref- 
erence to the evidence ; and, in order to consti- 
tute reversible error, the impropriety indulged 
in must have been such as may have influenced 
the verdict. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. H 3126, 3127; Dec. Dig. | 
1171.*] 

3. CuiMiBfAi, Law <| 720*)— Abgumbnt o» 
Pkosecutino Attobney. 

The prosecuting attorney has the right, in 
his argument before the jury, to discuss all the 
facts' bearing upon the issue within tile scope 
of the evidence. 

[HM. Note. — For other cases, see Criminal 
Law, Cent Dig. SI 1070, 1671; Dec. Dig. i 
720.*] 

Appeal from District Court, Seminole Coun- 
ty; Tom D. McKeown, Judge. 

Edmond Morgan was convicted of man- 
slaughter in the first degree, and appeals. 
Affirmed. 

Crump & Skinner, of Wewoka, for plaintiff 
In error. Chas. West, Atty. Gen., Smith C. 
Matson, Asst Atty. Gen., and C. J. Daven- 
port, of Olilahoma (Xty, for th« State. 

DOYLE, J. Plaintiff in error, Edmond 
Morgan, hereinafter referred to as the de- 
fendant, was convicted of flrst degree man- 
slaughter, in the district court of Seminole 
county, on an Information filed in said court 
Novemher 29, 1909, charging blm with the 
murder of one Willie Nusky In said county 
on or about October 24, 1909, and, in accord- 
ance with the verdict of the jury, was sen- 
tenced to serve a term of four years' impris- 
onment in the penitentiary. The Judgment 
and sentence was entered on April 29, 1911. 
To reverse the judgment an appeal was per- 
fected by filing In this court OctobM 2, 1911, 
a petition In error with case-made. 

The petition alleges numerous asslgnmaits 
of error, only two of whl<A are presented in 
the brief. First It Is contended "that the 
evidence is Insufficient to sustain the ver- 
dict." The circumstances under which the 
homicide was committed are briefly as fol- 
lows: Defendant and the deceased were full- 
blood Indians. On the night of the homicide, 
they attended a negro dance some five or six 
miles from the home of the deceased. Some 
time after midnight they left the dance and 
returned to the home of the deceased about 
4 o'clock In the morning. The testimony for 
the state tends to show that the defendant 
there stabbed the deceased, and he died al- 
most immediately. The defense was a de- 
nial, and that, on the road from the dance, 
the deceased had a fight with a negro whisky 
peddler, and that the negro had cut him. 

The flrst witness for the state, Mollle Wil- 
son, testified that she and her sister Roda 
Wilson were staying at the house of the de- 
ceased, and were sleeping in the same room 
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with bla wife, bnt on different beds; that 
the deceased came home aMiit'4 o'clock In 
tbe morally, and abottly afterward* tkft.d^ 
fendant came In; that they both then went 
oat, and she heard the deceased groan ; that 
bis wife then went out and said, "They are 
striking him;" that she went oat, and the 
deceased was lying on tbe gronnd ; that they 
picked him np, tbe defendant assisting, and 
carried him Into tbe house, and he was dead 
Id a few minutes. 

Roda Wilson testified that when she heard 
Millie Kusky, the wife of the deceased, say, 
"They are striking blm," she took a light 
and went out The deceased was lying on 
the ground, and the defendant was standing 
by, and she saw the defendant give a knife 
to Millie Nusky, and Millie handed tbe knife 
to her, and the next day, at tbe inquest, she 
gave the knife to the officers; that there 
was blood on the knife and blood on the 
ground where the deceased fell ; that the de- 
fendant stayed at the house until daylight 

Dr. Yates testlfled that he was a practic- 
ing physician; that be examined tbe body 
of tbe deceased, and fonnd a slight wouad, 
Jnst an abrasion, Across tbe forehead, also 
a wound on the teniperal eminence of the 
cranium, and a third wound below tbe collar 
t>one, between the second and third rtbs, that 
seemed to be a stab with a knife blade ; that 
tbe wound ranged down in tbe direction ot 
the heart; and that this wound would have 
caused almost if not instant death. 

On behalf of the defendant, Jim Woods 
testlfled tliat he met the deceased and tbe 
defendant at Konawa, and went with them 
three miles south to a negro dance, the night 
of the killing. 

Millie Nusky testified that she was tbe 
wife of the deceased; that, on the night of 
tbe homicide, her husband, Willie Nusky, did 
not come home until about 4 o'clock in the 
morning ; that be cnme Into the house and sat 
down on tbe bed and said "that they had 
been havhig a fight and a negro stabbed 
me" ; that there was blood on his face, and, 
while he was talking to her, the defendant 
came in and said, "I am going on home;" 
and her husband said to him, "Ton had bet* 
ter stay with me to-night and go borne In the 
morning;" and the defendant said, "All 
right, I will strip my hoi-se," and went out 
tbe door, and her bnshand followed him out; 
that her husband and the defendant "had 
nothing against each other, and he did not 
kill her husband." Her cross-examination 
we quote from the record: "Q. Didn't you 
state to Rebecca West, who was acting as 
interpreter before the coroner's Jury on tbe 
25tb day of October, 1909, at the inquest 
held over tbe dead body of Willie Nusky, that 
you saw Kdmond Morgan stab Willie Nusky, 
and that he then gave you the knife? • • • 
Q. Or that In s«t)stauoe? • • • A. No, 
sir; I never said it. Q. Didn't you state 



to Bebeooa West st tb» coroner'fl loaaMt 
held before Wk A. Duncan oa tMe 25tb dteiy of 
October, 1909, that there warn nobody preaent . 
at the tiake WllUe Nusky was kUled but Ed- 
mond Moigam? » • • A- No, aJr." FuBt 
tlier: "Q. DM you see WUlte Noaky ftiUT A. 
YflB, sir. Q. What did you say whta ran 
saw bim fall? A. I stated 'tliat th^ were 
striking him and he was fallfaig.' Q. Who 
was outside of the house with Willie Nusky- 
other than Bdmond Morgan? A. No one 
else." 

The defendant testlfled on bis own bebalf ' 
that he was about 20 years old; that he 
was with WllUe Nusky tbe night he was 
Idlled and when be died; that he and the 
deceased and Jim Woods went to the negro 
dance from Konawa, got there about mid- 
night, stayed about an hour, and he and the 
deceased then started home; after going a 
few miles, they were overtaken by a negro 
whisky peddler named Dlndy, and a difficul- 
ty took place; that the deceased and Dlndy 
got off their horses and were fighting, and 
witness tbok a knife from tbe negro and put 
the deceased on a horse and brought him 
home; that be did not exactly know where 
Dlndy lived, bnt that be was now dead; that, 
Just before they reached the Nusky home, 
the deceased's hat fell off, and witness stop- 
ped to hunt for tbe bat, and then followed 
htm Into the bouse; tbtit deceased asked him 
to stay all night, and he said, "All right," 
and went out to strip his horse^ and tbe de- 
ceased followed hira out, and, as he started 
to unsaddle the horse, be saw him fall; tbat 
tbe women came out with a light, and be 
belped them take him Into the bouse, and 
then stayed there until daylight; and that he 
(tbe defendant) did not stab and kill tbe de- 
ceased. 

In rebuttal, Mrs. Rebecca West testified 
that she acted as Interpreter at the inquest, 
and tbat Millie Nusky stated In tbat exami- 
nation that Bdmond Morgan, the defendant, 
stabbed her husband, Willie Nnsky. 

[1 ] It is tbe exclusive province of the Jury 
to determine questions, of fact. They, and 
they only, have a rlgbit to Judge the credi- 
bility of tbe various witnesses; and the 
weight and effect to be given their testimony 
was a question solely for tbe Jury's determi- 
nation; and We think that the defendant K' 
ceived, at the hands of the Jury, the benefit 
of every doubt In the case, and we only 
wonder that the Jury by their verdict as- 
sessed the minimum penalty. 

Tbe second relates to alleged misconduct 
on the part of the prosecuting attorney- dnr* 
Ing the trial, and in his argument to the 
Jury. Exception was taken and objection Is 
made to the rigor of tbe cross-examination 
of Millie Nusky and the defendant. These 
are matters largely within tbe discretion of 
the trial Judge; and, in view of the testl- 
niony of the wife of tbe deceased and the 
defendant's testimony, we think the discre- 
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tlon was not abnsed. Their testimony Jus- 
tified a searching examination into her rela- 
tions with the defendant 

In the course of the argument, the prose- 
cuting attorney used this language: "I did 
say the woman had been fixed, and I say it 
now. You don't only have my word for it, 
gentlemen of the Jury, but you have the 
word of Dr. Yates, and you have the word 
of Mrs. West." This statement was object- 
ed to, and the prosecuting attorney said: 
"I don't know; probably a better word would 
be that I believe, from the evidence, that 
she committed perjury." Tliis it is claimed 
constitutes misconduct on the part of the 
prosecuting attorney. 

[2, 3] The remarks of counsel must be con- 
sidered and construed in reference to the evi- 
dence, and it Is doubtful if they were ob- 
jectionable. The testimony teems with in- 
dications of willful perjury upon the part of 
the wife of the deceased. She had testified, 
at the preliminary, that the defendant stab- 
bed the deceased. On the trial as a witness 
for the defendant, her testimony was just 
the opposite. A prosecuting attorney, con- 
fronted with such a witness, necessarily feels 
a great surprise, and naturally concludes 
that perjury has been committed. The sec- 
ond objection is that he used the following 
language: "All must be drawn on the con- 
clusion that he was a frequent caller at the 
home of the deceased, and that the deceased's 
wife is now trjing to shield him by her tes- 
tifying as it is shown from the witness stand. 
Where is the motive?" This was the conclu- 
sion of an elaborate argument on the ques- 
tion of motive, and we think the argument 
was legitimate, under the evidence in the 
case. However, the trial court sustained 
the objections. 

In order to constitute reversible error, the 
impropriety indulged in must have been such 
that may have wrongfully influenced the ver- 
dict The verdict returned shows that no in- 
jury was suffered by the defendant. 

In Thacker v. State, 3 Okl. Cr. 485, 106 
Pac. 986, it is held : "Remarks of the prose- 
cuting attorney in his argument before the 
Jury, objected to as improper, will be con- 
sidered and construed in reference to the evi- 
dence; and, in order to constitute reversible 
error, the impropriety Indulged In must have 
been such as may have influenced the ver- 
dict" 

After a careful examination and consider- 
ation of the entire record, we are of opinion 
tl»at the defendant had a fair trial, and we 
are, satisfied that the verdict Is suEBciently 
supported by competent evidence, and that 
no error was committed prejudicial to his 
substantial rights. 

The Judgment of the district court of 
Seminole county is therefore aflBrmed- 

AKMSTUONG, P. J., and FURMAN, J., 
concur. 
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BAKBB Y. 8TATB. 

(Criadnal Court of Appeals of Oldahooia. 

March 15, 1913.) 

(Syllabus by the Court.) 

1. Cbiminax Law (§ 1159*)— Wmt of Esrob— 
Review— Questions of Fact. 

In the absence of prejudicial error, this 
court has uniformly declined to disturb the ver- 
dict of a jury on controverted questions of fact. 
[I'M. Note. — For other caf<e8, see Criminal 
Law, Cent Dig. §| 3074-3083; Dec. Dig. { 
1159.*] 

2. Cbihinal Law (8 740*)— Twai^-Qcestiosb 
FOB JUEY— Insanity of Accused. 

When a plea of insanity is entered on be- 
half of a person on trial for crime in the courts 
of this state, the issue as to whether or not he 
was sane or insane at the time of the commis- 
sion of the offense is one for the jury, to be 
determined from all the facts and circumstances 
iu evidence under proper instructions from the 
court, and is not an issue upon which an ac- 
cused is entitled to an instruction advising an 
acquittal. Such issue should be fairly submitted 
to the jury under the doctrine laid down in 
Adair v. State, 6 Okl. Or. 284, 118 Pac 416. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. $ 1712 ; Dec. Di*. | 740.*] 

3. Crikinal Law (5§ 1031, 1048»)— Objxo- 

TION TO PaNEI/— WaIVEB OF KbBOB. 

(a) An objection to the jury panel, raised 
after the verdict of the jury, in the absence of 
any showing or contention that the accused had 
any other than a fair and impartial trial, will 
not be considered on appeaL 

(b) It is the duty of counsel to raise, at the 
proper time and in the proper manner, all ob- 
jections to the proceedings, and save proper 
exceptions. W^ben this is not done, they are 
treated as waived, and there are few exceptions 
to this rule. 

[Ed. Note. — ^For other cases, see Criminal 
Law, Cent. Dig. 81 2022, 2026, 2631, 265«k 
2057, 2070 ; Dec. Dig. Si 1031, lOlS.'J 

Appeal from Superior Court Logan Coun- 
ty; John D. Chappelle, Judge Pro Tempore. 

F. C. Baker was convicted of felonious as- 
sault and appeals. Affirmed. 

John A. Bemy, of Guthrie, for plaintiff in 
error. Smith C. Matson, Asst Atty. Gen. 
(R. E. Gish, of Oklahoma City, of counsel), 
for the State. 

ARMSTRONG, P. J. The plaintiff In er- 
ror, F. C. Baker, was convicted in tlte supe- 
rior court of Logan county on a charge of 
a.ssault with intent to kill, committed on the 
person of his wife, and his punishment fixed 
at imprisonment in the penitentiary for a 
period of seven years. The accused as a de- 
fense luteri)osed a plea of insanity. We have 
carefully considered the proofs introduced at 
the trial and find that they fully warrant 
the verdict of the jury. 

[1] Couusel urge certain errors of law a« 
ground for reversal. The fact that there was 
testimony Introduced at the trial which 
would warrant a Jury in returning a ver- 
dict of not guilty is no ground for reversal 
when there is strong testimony Justifying a 
conviction. Tills court has uniformly declin- 
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ed ti> dfstorb the verdifct 'of a Jnry on istuea 
btTolTlug coutroTerted questions of fact, ia 
the absence of prejudicial errors of law. 

|2] Counsel In bis brief urges tbe court to 
reverse this Judgment on the ground that the 
court erred In oyerruUng the motion to ad- 
rise a verdict. It appears from tbe record 
that this motion, omitting tbe caption and 
foi-nial parts, Is as follows: "Tbe court In- 
structs the Jury In this case that the defend- 
ant interposes the defense of Insanity; that 
there has been substantial evidence intro- 
du«>ed by tbe defendant In support of said 
plea, and therefore, . as there has been no 
substantial evidence Introduced by tbe state 
which tends to contradict the same, it wlU be 
your duty to return a verdict of not guilty 
because of his insanity." The motion was 
overruled, and properly so. This question 
was correctly submitted to the jury by the 
instructions of the court. Trial courts in 
Oklahoma are limited in their power to in- 
terfere with the determination of issues of 
fact; and, where there are any facts from 
wbicb the jury can legitimately deduct ei- 
ther of two conclusions, a motion to advise 
a verdict should always be denied, and the 
question of fact properly submitted imdex 
Instructions given. 

[3] Counsel next urges that the court erred 
In permitting nine of the jurors, who served 
on this panel, to sit in this case, because they 
bad served more than two weeks prior to 
the time this case was called, and bad not 
been held over for further service by an or- 
der of tbe court The record is silent on 
this point. No objection was made to tbe 
panel, and this question was not raised until 
conviction resulted. There is nothing in the 
record to indicate that the accused had oth- 
er than a fair and impartial trial at the 
bands of tbe jury as it was selected. We 
bave uniformly declined to consider ques- 
tions on appeal that were not raised at the 
proper time in tbe trial court, except such 
as constitute fundamental error or error 
prejudicial per se. Without entering Into a 
discussion of tbe statute bearing on this 
point, we decline to Interfere with this judg- 
ment on this ground, for the reason that tbe 
question was not properly raised In the trial 
court. Counsel next complains of instruc- 
tions of the court We have carefully read 
tbe Instructions, and And that the issues 
■were properly submitted, and the doctrine 
laid down in the case of Adair v. State, 6 
Okl. Cr. 284, 118 Pac. 416, strictly adhered 
to. There is no prejudicial error in tbe in- 
Rt^t^ct^ons. 

The only other assignment of error argued 
In the brief is based upon alleged prejudi- 
cial statements made by tbe county attorney 
In Ills argument to the Jury. We have care- 
ftill.v examined the record; and, while the 
argument of the county attorney may be sub- 
ject to criticism, we are not able to say that 



tiU» judgai^nt staonld be roversed upon the 
ground that the. argument was improper and 
prejudicial. The county attorney should 
have been reprimanded and the jury admon* 
ished to ignore the statements upon which 
this assignment is based. But counsel for 
tbe accused did not aak such action of the 
court; and the statements are not of sufEl- 
cient prejudicial character to justify this 
court in reversing tbe judgment on the 
ground that tbe error was fundamental. 

We are of opinion that the Judgment sboirid 
be affirmed, and it Is so ordered. 

DOYLB and FURMAN, JJ., concur. 



FT. SMITH ft W. R. CO. r. BLBVINS. 
(Supreme Court of Oklahoma. Jan. 28, 1913.) 

^iSvIIabtw hi/ the Court.) 

1. Reuovai, of Causes (Si 70, 89*) —In- 
crease OR Ad Dam.num. 

Where plaintiff amends his petition, in- 
creasing the amount sued for so as to consti- 
tute a removable cause to the proper federal 
court, the right to remove is thereby given, 
and, if the defendant by proper application in 
due time avails itself of that right, it cannot 
be denied. 

(a) Where the defendant, resident of another 
state, regularly and strictly in accordance with 
Act Cong. Sept. 24, 1789, c 20, 1 Stat 73, 
known as the "Judiciary Act," as amended by 
Act March 3, 1887, c. 373, 24 Stat 552, and 
by Act Aug, 13, 1888, c. 866, 25 Stat 433 
(U. S. Comp. St 1901, p. 508), files his peti- 
tion in tbe state court for tbe removal of the 
cause to the United States Circuit Court, and 
a sufficient bond, wbicb is offered for the ap- 
proval of the state court the said court is ipso 
facto ousted of jurisdiction; and whether an 
order for removal is granted or denied by the 
state court all further proceedings therein are 
coram non judice and void. 

[Ed. Note.— For other cases, see Removal of 
Causes, Cent Dig. || 133, 162, 166, 189, 192- 
195, 197, 200, 201; Dec Dig. §1 76, 89.*] 

2. Removai, of Causes (f 2*)— Actions tJw- 
DEB Ehfloteb's Liabilitt Act. 

Act April 5, 1910, c. 143, 36 Stat 
291 (U. S. Comp. St Supp. 1911, p. 1324), 
amending section 6 of the Employer's Liability 
Act (Act April 22, 1908, c. 149, 35 Stat 66 
[U. S. Comp. St Supp. 1009, p. 1173]), so as 
to provide that the jurisdiction of the courts 
of tbe United States under said act shall be 
concurrent with that of the courts of the sev- 
eral states, and no case arising thereunder and 
brought in any state court of competent juris- 
diction shall be removed to any court of the 
United States, has no application to actions 
brought prior to the amendjoaent 

[Ed. Note.— For other cases, see Removal of 
Causes, Cent. Dig. $§ 2, 3; Dec. Dig. 8 2.*] 

Error from District Court, Okfuskee Coun- 
ty; John Caruthers, Judge, 

Action by Robert L. Blevlns against the 
Ft Smith & Western Railroad Company. 
Judgment for plaintiff, and defendant brings 
error. Reversed and remanded. 

C. B. & H. P. Warner, of Ft Smith, Ark., 
for plaintlft in error. Winston T, Banks, of 
McAlester, for defendant in error. 
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WTUilAMS, T. This proeeeding in error 
•eeks to review the Judgment of the trial 
conrt wherein the defendant In error as 
plaintiff sued the plaintiff In error as de- 
fendant, to recover for personal Injuries. By 
petition filed January 19, 1909, plaintiff alleg- 
ed Injuries to have been sustained by him 
on May 21, 1909, as a result of the negligence 
of the defendant in the sum of 91,999.90 
whilst In the employ of the said defendant 
on ft woric train assisting in dltdilng the 
sides of Its tradE and removing tlie dirt to 
fills, and doing snch other things connected 
with the work as he was directed by the 
defendant's foreman In charge. At the first 
trial on May 10, 1910, a verdict was render- 
ed for plaintiff in the sum of $300. Plain- 
tiff moved for a new trial. This motion l)e- 
ing concurred in. by the defendant the same 
was granted; the plaintiff being given 20 
days to file an amended petition. On May 
26, 1910, plaintiff filed such amended petition 
to recover in the sum of $1,999.90. On Fei>- 
ruary 16, 1911, the case was called for trial, 
and plaintiff, upon application, was given 
leave to amend his petition by changing the 
general allegation to read that the plaintiff 
had been damaged in the sum of $12,250 in- 
stead of $1,999.90, and changed the prayer in 
said petition and asked for the recovery of 
$12,000 damages and $250 expenses and med- 
ical aid, making a total of $12,250, instead 
of $1,999.90, to which defendant excepted. 
Thereupon defendant was given until 1:30 
o'clock to plead to the amended pleading. 
On the same day the defendant asked leave 
to file application to remove the cause to 
the federal court, and same was in due form 
with the required bond. 

[1] 1. Where the plaintiff amends his peti- 
tion Increasing the amount or ad damnum, 
so as to constitute a removable cause, the 
rldht to remove ia thereby given, and, if the 
dcft>udant by proper application in due time 
avails itself of tliat rlglit, it cannot be de- 
nted. Huskins V. Cincinnati, N. O. & T. P. 
Ry. Co., 37 Fed. 504, 3 L. R. A. 545; Cooker- 
ly V. Great Northern Ry. Co. (C. C.) 70 Fed. 
277; Specbart v. German National Bank et 
al. (C. C.) 85 Fed. 12; Bailey v. Mosher et 
al. (C. C.) 95 Fed. 223. In Powers v. Chesa- 
peake & Ohio Ry. Co., 169 O. S. 100, 18 Sup. 
Ct. 204, 42 L. Ed. 676, it was held that un- 
der Act Cong. Mairch 3, 1887. c. 373, 24 Stat 
.'5.")2, amending Act Cong. 1789, c. 20, 1 Stat. 73, 
known as the "Judiciary Act," as corrected by 
Act Aug. 1.% 1888, c. 866, 25 Stat. 433 (U. S. 
Oomp. St. 1901, p. 506), the right to remove 
(ould be exercised as soon as the pleadings on 
liehalf of plaintiff were so amended as to show 
a removable cause, although as originally be- 
gun the action was not removable because the 
necessary diversity of citizenship or amount 
in controversy did not appear. In Stevens 
et al. V. Phoenix Insurance Co., 41 N. Y. 149, 
it is held: "Where the defendant, citizen of 
another state, regularly, and strictly in ac- 
cordanoe vrtth act of Copgress of llkii Imown 



as the 'Judidary Act,* files Us petitloD in 
the state court for the removal of the cause 
to the Dnlted States Circuit Court, and a 
sufficient bond, which is offered for the ai>- 
proval of the state court, the state court is 
ipso facto ousted of Jurisdiction ; and, wheth- 
er an order for removal ia granted or de>- 
nied by the state court, all further proceed- 
ings therein are coram non Judlce and void." 
See, also, C, R. I. & P. Ry. Co. v. Brazzell, 124 
Pac. 40; Western Coal & Mining Co. et aL 
V. Osborne, 30 CHcl. 235, 119 Pac. 973 ; Bolen- 
Damell Coal Co.. v. Kirk, 25 OkL 273, 106 
Pac. 813, 26 L. R. A. (N. S.) 270; Choctaw 
O. & G. R. Co. V. Burgess, 21 Okl. UO, 95 
Pac. 606. The foregoing proposition does 
not appear to be controverted by couusel on 
either side ; both sides Joining in stating that 
the trial conrt denied same on the thec^ 
that Act Cong. April 6, 1910, c. 143, 36 Stat. 
291 (U. S. Comp. St. Bupp. 1911, p. 1324), 
passed to amend Employer's Liability Act 
April 22, 1908, c. 149, 35 Stat 65 (U. 8. 
Comp. St Supp. 1909, p. 1173 ; U. S. Comp. 
St Supp. 1911, p. 1322), deprived defendant 
of such right of removal. 

[2] 2. This identical question is passed on 
in Newell t. Baltimore & O. B. Co. (C. 
C.) 181 Fed. 698, wherein it is said: "In 
addition, the amendment of 1910 does not 
confer Jurisdiction upon pending suits. The 
use of the words, "may be brought' clearly 
indicates that it refers to actions to be com- 
menced after its passage. In addition, also. 
It Is a general proposition of law that stat- 
utes will not be given a retroactive effect or 
apply to pending cases, unless they relate to 
procedure merely, or are so expressed in the 
act As said by Mr. Justice Clifford in 
Twenty Per Cent. Cases, 20 Wall. 187, 22 I* 
Ed. 339: 'Even though the words of a statute 
are broad enough In their literal extent to 
comprehend existing cases, they must yet be 
construed as applicable only to cases that 
may hereafter arise, unless the language em- 
ployed expresses a contrary intention in un- 
equivocal terms.' I am of the opinion that 
the amendment of 1910 was not retroactive, 
and did not confer Jurisdiction upon tills 
court over the defendant Had plaintiff 
elected to proceed without amendment of his 
statement or declaration, the benefits which 
be hoped to have by reason of the employ- 
er's liability act, which are unnecessary to 
be stated, might have been lost to him. He 
insisted upon the amendment and as well 
asserts that the original statement sets forth 
a cause of action under the statute. The 
Jurisdiction sought was not founded only up- 
on diverse citizenship. • • • " An act of 
the Indiana Legislature of 1853 (Acts of 1853, 
p. 113) authorized suits to t>e brought be- 
fore a Ju^tic^ of the peace only, and hence 
the recovery was limited to $100 ; but by the 
mandatory act (Acts 1859, p. 105), where the 
damages exceed $50, the party may bring his 
suit In the circuit or comuiou pleas court, 
and recover ttae value of the animal I 
Digitized by Vj( 



l^lt 



Okl.> 



FT. SMI<I» ft W. B. CO. T. BLBYINS 



tET 



injaiy Inflicted. In the opinion it Is' said 
(Indianapolis & Cincinnati B. Co. ▼. Kerch»- 
▼al, 16 Ind. 88): "The language of the amend- 
ment, 80 far as it indicates any legislative 
Intent In respect to the question now under 
consideration, Is as follows: That whenever 
any animal or animals shall be killed or 
Injured by the cars or locomotives, or other 
carriages, used on any railroad in this state, 
the owner thereof may go before some Jus- 
tice of the peace,' etc. The language here 
employed seems to be clear and explicit 
The amendment applies only to such animals 
as 'shaU be' killed. 'Shall be' clearly indi- 
cates the future, and not the past There is 
nothing in the amendment which indicates, 
BO far as we can discover, an intent on the 
part of the Legislature to make it retrospec- 
tive, and embrace animals previously killed. 
This court has in two instances at least In- 
dicated the rule of construction in this re- 
spect Thus: 'It is a well-settled principle 
of law that the courts are to give statutes a 
prospective operation, where there is nothing 
indicating a dlfFerent Intention on the part 
of the Legislature which enacted the statutes.' 
Pritcbard t. Spencer, 2 Ind. 486. Again: 
'Statutes are to be considered prospective, 
unless the intention to give a retrospective 
operation is clearly expressed ; and not even 
then, if, by such construction, the act would 
divest Tested rights.' . Aurora, etc., Turnpike 
Co. y. Holthouse, 7 Ind. 60." Sec, also, 
Wright V. Southern Ry. Co. et aL (C. C.) 80 
Fed. 260; Ranney T. Bostlc, 15 Mo. 216; 
Murray r. Gibson,. 15 How. 421, 14 L. Ed. 
756; N. T. ft O. M. R. Co. v. Van Horn, 57 
N. T. 477; McEwen et al. v. Dem et aL, 24 
How. 242, 16 L. Ed. 672 ; Rolater r. Strain, 
31 Okl. 58, 119 Pac. 992 ; <3ood et al. ▼. Keel 
et aL, 29 Okl. 325, 116 Pac. 777. The cases of 
McHarry v. Eatman, 29 Okl. 46, 116 Pac. 
935, and Harris v. Gale (O. 0.) 188 Fed. 712, 
do not militate against the rule announced 
bj the foregoing cases. This court, as well 
as the United States Court 'for the Eastern 
District of this state, reaohed the conclusion 
therein expressed not only from the language 
and tlie context of the whole act, its sub- 
ject-matter, purpose, application, etc., but 
also from its prior contemporaneous construc- 
tion by the Interior Department The provi- 
so of section 6 of the act of May 27, 1908 (US 
Stat 813, c. 190), passed on in said cases by. 
this court and the federal court for the East- 
em district of this state, was solely remedial. 
Sndi statutes as a rule receive a liberal and 
expansive application at the hands of courts, 
to correct innocent mistakes, cure Irr^rularl- 
tles in proceedings, or give effect to the acts 
and contracts of Individuals according to the 
intent thereof. That rule was applied in Mc- 
Harry T. Eatman, supra, and Harris v. Gale, 
supra. 

Does the petition state a cause of action 
under the terms of the Employer's Federal 
Malility Act (Act Cong. April 22, 190S), en- 
titled: "An act relathig to the liability of 



common carriers by railroad to their em< 
ployte in certain cases" (chapter 149, 36 > 
Stat 65 [U. S. Comp. 8t Supp. 1911, 'p. 
1322])? Said act is as foUows.- "That every 
common carrier by railroad while engaging 
in commerce between any of the several states' 
or territories, or between any of the states' 
and territories, or between the District of 
Columbia and any.of the states or territories, 
or between the District of Columbia or any 
of the states or territories and any foreign 
nation or' nations, shall be liable to dam-> 
ages to any person suffering injury while 
he is employed by such carrier in such com- 
merce, or, in case of the death of such em- 
ploy£, to his or her personal representative, 
for the benefit of the surviving widow or 
husband and children of such employ^; and, 
if none, then of such employe's parents; 
and, if none, then of the next of kin de- 
pendent upon such employe, for such injury 
or death resulting in whole or In part from 
the negligence of Sny of the officers, agents, 
or employes of such carrier, or by reason of 
any defect or InsnfSciency, due to its neg- 
ligence, In its cars, engines, appliances, 
machinery, track, roadbed, works, boats, 
'«rharves, or other equipment 

"Sec. 2. That every common carrier bjr 
railroad in the territories, the District of 
Columbia, the Panama Canal Zone, or other 
possessions of the United States shall be 
liable In damages to any person suffering 
Injury while he is employed 'by such carrier 
In any of said Jurisdictions, or, in case of 
the death of such employ^, to his or Iter 
personal representative, for the benefit of the 
surviving widow or husband and diilldreix 
of such employ^; and, if none, then of such 
employe's parents ; and, if none, then of the 
next of kin dependent upon such employe, 
for such Injnry or death resulting In whole 
or in part from the negligence of any of ths 
officers, agents, or employes of sa<di carrier, 
or by reason of any defect or' insufficiency, 
due to its negligence, in its cars, engines, ap' 
pilances, machinery, track, roadbed, works, 
boats, wharves, or other equlpm^it 

"Sec. 8. That in all actions hereafter 
brought against any snch common carrier 
by railroad under or by virtue of any of 
the provisions of this act to reoorer dam- 
ages for personal Injuries to an employe, or 
where snch Injuries have resulted in hia 
death, the fact that the employe may have 
been guilty of contributory negligence shall 
not bar a recovery, but the damages shall 
be diminished by the Jury In proportion to 
the amount of negligence attributable to 
such employe: Provided, that no such em- 
ploye who may be injured or killed shall 
be held to have been guilty of contributory 
negligence In any case where the violation 
by such common carrier of any statute en- 
acted for the safety of employes contributed 
to the injury or death of snch employe. 

"Sec. 4. That In any action brought against 
any common carrier under or by virtue of 
any of the provisions <^ Uil^ M^to recovery 
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damages tor injuries to, or tbe deatb of, any 
of its employes, such employ^ shall not be 
held to have assumed the rielks of bis em- 
ployment In any case where tbe violation 
by such common carrier of any statute en- 
acted for the safety of employes contributed 
to the Injury or death of such emp1oy& 

"Sec. 5. That any contract, rule, regulation, 
or device whatsoever, the purpose or Intent 
of which shall be to enable any common car- 
rier to exempt itself from any liability cre- 
ated by this act, shall to that extent be 
void: Provided, that in any action brought 
against any such common carrier under or 
by virtue of any of the provisions of this 
act, such common carrier may set off there- 
in any sum it has contributed or paid to any 
insurance, relief benefit, or indemnity that 
may have been paid to the Injured employ^ 
or the person entitled thereto on account 
of the injury or death for which said action 
was brought 

"Sec. 6. That no action shall be maintained 
under this act unless commenced within two 
years from tbe day the cause of action ac- 
crued. 

"Sec. 7. That tbe term 'common carrier' as 
used in this act shall include the receiver or 
receivers or other persons or corporations 
charged with tbe duty of tbe management 
and operation of the business of a common 
carrier. 

"Sec. 8. That nothing in this act shall be 
held to limit the duty or liability of com- 
mon carriers or to impair the rights of their 
employ^ under any other act or acts of 
Congress, or to affect the prosecution of any 
pending proceeding or right of action under 
tbe act of Congress entitled 'An act relating 
to liability of common carriers in tbe Dis- 
trict of Columbia and territories, and to 
common carriers engaged in commerce be- 
tween tbe states and between tbe states 
and foreign nations to their employes,' ap- 
proved June eleventh, nineteen hundred and 
six." 

Act April 5, 1910, amending tbe foregoing 
act (chapter 143, 36 Stat 291 [U. S. Comp. 
St Supp. 19U, p. 1825]), is as follows: 

"That an act entitled 'An act relating to 
tbe liability of common carriers by railroad 
to their employes In certain cases' approved 
April twenty-second, nineteen hundred and 
eight, be amended in section six so that said 
said section shall read: 

" 'Sec. 6. That no action shall be main- 
tained under this act unless commenced 
within two years from tbe day the cause of 
action accrued. 

" 'Under this act an action may be brought 
In a circuit court of the United States, in 
the district of the residence of the defend- 
ant, or in which the caase of action arose, 
or in which tbe defendant shall be doiug 
business at tbe time of commencing such 
action. The Jurisdiction of the courts of 
the United States under this act shall be 
concurrent with that of the courts of the 
several states, and no case arising under this 
act and brought in any state court of com- 



petent Jurisdiction sball be removed to any 
court of tbe United States.' 

"Sec. 2. That said act be further amended 
by adding the following section as section 
nine of said act: 

" 'Sec. 9. That any right of action given 
by this act to a person suffering injury shall 
survive to his or her personal representa- 
tive, for the benefit of tbe surviving widow 
or husband and children of such employe, 
and, if none, then of such employe's par- 
ents; and, if none, then of the next of kin 
dependent upon such employ^, but in sucb 
cases there shall be only one recovery for 
the same injury.' " 

In Employer's Liability Cases, 207 U. S. 
463, 28 Sup. Ct 141, 52 L. Ed. 297, It is 
said: "So far as tbe face of the statute is 
concerned, tbe argument is this: That be- 
cause the statute says carriers engaged in 
commerce between the states, etc., therefore 
the act should be interpreted as being exclu- 
sively applicable to the Interstate commerce 
l)usines», and twne other, of such carrier, 
and that the words 'any employ 6,' as foiinS 
in the statute, should he held to mean any 
employi when such employd is engaged only 
in interstate commerce. * • • If we could 
bring ourselves to modify the statute by writ- 
ing in the words suggested, that is, by causing 
the act to read 'any employ^ when engaged in 
interstate commerce,' we would restrict the 
act as to tbe IMstrlct of Columbia and the 
territories, and thus destroy it in an imiwr- 
tant particular. To write into the act the 
qualifying words, therefore, would be but 
adding to its provisions in order to save it 
in one aspect, and thereby to destroy it in 
another; that is, to destroy in order te 
save, and to save in order to destroy." In 
Hyde v. Southern K. Co., 31 App. D. C. 466, 
referring to tbe foregoing case, it i» said: 
"Necessarily all that was actually decided 
in that case was that, in so far as tbe act 
relates to carriers engaged in business in. 
tbe states, it is repugnant to the Constitu- 
tion, in that It applies to all employes, 
whether engaged or not in interstate com- 
merce at the time of injury, and that it can- 
not be restricted, by construction, to em- 
ployes engaged in interstate commerce alone, 
in order to save its oonstitutionality." la 
EI Paso & Norttieastern Ry. Co. v. Enedina 
Gutierrez, 215 U. S. 87, 30 Sup. Ct 21, 54 
L. Ed. 106, referring to tbe Employer's IAa- 
bility Cases, supra, it is said : "In that case 
this court held that, conceding the iwwer of 
Congress to r^ulate tbe relations of em- 
ployer and employe engaged in interstata 
commerce, tbe act of June 11, 1906 (34 Stat 
at L. 232, c. 3073, U. S. Comp. St Supp. 
1907, p. 891), was unconstitutional. In this: 
that in its provisions regulating interstate 
commerce Congress exceeded its constitu- 
tional authority in undertaking to make em- 
ployers responsible not only to employes 
when engaged in interstate commerce, but 
to any of its employes, whether engaged in 
interstate commerce or in commerce whoUl 
within a state." Dgitized by V^OOQlc 
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In Mondou v. New Tork, N. H. & H. XL 
Co., 223 U. S. i, 32 Sup. CL .169, 66 L. Ed. 
327. 38 L. R. A. (>'. S,) 44, It to saJd: 

"(1) The term 'coniuierce' compfebenda 
more tlian the mere exchange of goods. It 
embraces commercial intercourse in all its 
branches, including tranjiportation of pas- 
sengers and property by common carriers, 
whether carried on by water or by land. 

"(2) The phrase 'among the several states' 
marks the distinction, for the purpose of 
governmental regulation, between commerce 
which concerns two or more states and com- 
merce which is confined to a single state 
and does not affect other states, the power 
to regulate the former being conferred upon 
Congress and the regulation of the latter 
remaining with the states severally. 

"(3) "To regulate,' in the sense intended, 
Is to foster, protect, control, and restrain, 
with appropriate regard for the welfare of 
those who are Immediately concerned and 
of the public at large. 

"(4) This power over commerce among the 
states, 80 conferred upon Congress Is com- 
plete in Itself, extends incidentally to every 
Instrnment and agent by which such com- 
merce Is carried on, may be exerted to its 
ntmost extent over every part of such com- 
merce, and is subject to no limitations save 
such as are prescribed in the Constitution. 
But, of course, it does not extend to any 
matter or thing which does not have a real 
or snbstantial relation to some part of sucn 
commerce. 

"(6) Among the instruments and agents to 
which the power extends are the railroads 
over which tracsportation from one state 
to another Is conducted, the engines and 
cars by which such transportation is effect- 
ed, and all who are in any wise engaged 
In such transportation, whether as common 
carriers or as their employes. 

"(6) The duties of common carriers In re- 
spect to the safety of their employes, while 
both are engaged in commerce among the 
states, and the liability of the former for 
injuries sustained by the latter, while both 
are so engaged, have a real or substantial 
relation to such commerce, and therefore are 
within the range of this power. • • • 
'Interstate commerce — if not always, at any 
rate when the commerce Is transportation — 
Is an act. Congress, of course, can do any- 
thing which, in the exercise by Itself of a 
fair discretion, may be deemed appropriate 
to save the act of interstate commerce from 
prevention or interruption, or to make that 
act more secure, more reliable, or more effi- 
cient. The act of interstate commerce is done 
by the labor of men and with the help of 
things; and these men and things are the 
agents and Instruments of commerce. If the 
agents or Instruments are destroyed while 
they are doing the act, commerce is stopped; 
if the agents or Instruments are interrupted, 
commerce is interrupted; if the agents or in- 
Btraments are not the right kind or quality, 
commerce in consequence becomes slow or 
130 P.-34 



costly or unsafe or oUierwise Ineffiolent; tod. 
If the conditions under which the agents or 
Instruments do the work of commerce are 
wrong or disadvantageous, those bad condi- 
tions may and often will prevent or interrupt 
the act of commerce or make it less expedi- 
tious, less reliable, less economical, and less 
secure. Therefore Congress may legislate 
about the agents and instruments of Interstate 
commerce, and about the conditions under 
which those agents and instruments perform 
the work of interstate commerce, whenever 
such legislation bears, or In the exercise of a 
fair legislative discretion can be deemed to 
bear, upon the reliability or promptness or 
economy or security or utility of the niter- 
etate commerce act.' In view of these settled 
propositions, it does not admit of doubt that 
the answer to the first of the questions be- 
fore stated must be that Congress, in the 
exertion of its power over Interstate com- 
merce, may regulate the relations of oommiw 
carriers by railroad and their employes, while 
both are engaged in such commerce, sub- 
ject always to the llmitaSons prescribed in 
the Constitution, and to the qualiiication 
that the particulars in which those relations 
are regulated mast have a real or substantial 
connection with the interstate commerce in 
which the carriers and their employes are 
engaged." 

In Southern R. Co. t. United States, 222 
U. S. 20, 32 Sup. Ct. 2, 56 L. Ed. 72, It is 
said: "The original act of March 2, 1893 (27 
Stat B31, c. 196 [U. S. Comp. St 1901, p. 
3174]), imposed upon every conmion carrier 
'engaged in interstate commerce by railroad' 
the duty of equipping all trains, locomotives, 
and cars used on its line of railroad in mov- 
ing Interstate traffic, with designated appli- 
ances calculated to promote the safety of 
that traffic and of the employes engaged In 
Its movement; and the second section of that 
act made It unla$vl°ul for 'any such common 
carrier' to haul or permit to be hauled or used 
on its line of railroad any car 'used In mov- 
ing interstate traffic' not equipped with 
automatic couplers capable of being coupled 
and uncoupled without the necessity of a 
man going between the ends of the cars. 
Act March 2, 1903 (32 Stat 943, c. 976 IV. 
8. Comp. St Supp. 1909, p. 1143]), amend- 
ed the earlier one and enlarged its scope by 
declaring, inter alia, that its provisions and 
requirements should 'apply to all trains, loco- 
motives, tenders, cars, and similar vehicles 
used on any railroad engaged in interstate 
commerce, and in the territories and the 
District of Columbia, and to all other loco- 
motives, tenders, cars, and similar vehicles 
used in connection therewith. • • * • The 
real controversy is over the true significance 
of the words 'on any railroad engaged' in the 
first clause of the amendatory provision. But 
for them the true test of the application of 
that clause to a locomotive, car, or similar ve- 
hicle would be, as it was under the original 
act, the use of the vehicle In moving Interstate 
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traffic. On tb^ other hand, when they are 
given their natural signification, as presnmp- 
■tlvely they lihould be, the scope of the clause Is 
such that the true test of its application Is 
the use of the vehicle on a railroad which Is 
a highway of Interstate commerce, and not 
its use in moTlug interstate traffic. And so 
certain is this that we think there would he 
no contention to the contrary were It not for 
tbe presence in the amendatory provision 
of the third clause — 'and to all other loco- 
motives, tenders, cars, and similar vehicles 
used in connection therewith.' In this there 
Is a suggestion that what precedes does not 
cover the entire field; but, at most, It Is only 
a suggestion, and gives no warrant for dis- 
regarding the plain words, 'on any railroad 
engaged' in the first clause. True, If they 
were rejected, the two clauses, In the In- 
stance of a train composed of many Cars, 
some moving Interstate traffic and others 
moving Intrastate traffic, would by their con- 
current operation bring the entire train with- 
in the statute. But it Is not necessary to re- 
ject them to accomplish this result, for the 
first clause, with those words in it, does 
even more ; that is to say, it embraces every 
train on a railroad which is a highway of 
interstate commerce, without regard to the 
class of traffic which the cars are moving. 
The two clauses are In no wise antagonistic, 
but, at most, only redundant ; and we per- 
ceive no reason for believing that Ck>ngress 
intended that less than full effect should be 
given to the more comprehensive one, but, 
on the Contrary, good reason for believing 
otherwise. As between the two opposing 
views, one rejecting the words 'on any rail- 
road engaged' in the first clause, and the 
other treating the third clause as redundant, 
the latter is to be preferred, first, because 
K Is in accord with the manifest purpose, 
shown throughout the amendatory act, to en- 
large the scope of the earlier one and to 
make it more effective, and, second, because 
the words which it would be necessary to re- 
ject to give effect to the other view were 
hot originally in the amendatory act, but 
were inserted in It by way of amendment 
while it was in process of adoption (Cong. 
REc. 67th Cong., 1st Sess. vol. 25, pt 7, p. 
7300; Id., 2d Sess. vol. 36, pt 3, p. 2208), thus 
making It certain that without them the act 
Would not express the will of Congress. • * • 
We come, then, to the question whether 
these acts are within the power of Congress 
under the commerce clause of the Constitu- 
tion, considering that they are not confined 
to vehicles used in moving interstate trafllc, 
but embrace vehicles used in moving intra- 
state traffic. The answer to this question I 
depends upon another, which is: Is there I 
a real or snb.stantlal relation or connection I 
between what is required by these acts In I 
respect of vehicles used in moving Intrastate | 
traffic, and the object which the acts ob- ; 
viously are designed to attain, namely, the , 
safety of interstate commerce and of those, 



Who are emi^oyed In Its movement? Or, 
stating it In another way: Is there such a 
close or direct relation or connection between 
the two classes of traffic, when moving over 
the same railroad, as to make It certain tha t 
the safety of the Interstate traffic and of 
those who are employed In Its movement 
will be promoted In a real or substantial 
sense by applying the requirements of these 
acts to vehicles used in moving the traffic 
Which is Intrastate as well as to those used in 
moving that which is Interstate? If the an- 
swer to this question, as doubly stated, be 
In the affirmative, then the principal question 
must be answered in the same way. And 
this is so, not because Congress possesses 
any power to regulate intrastate commerce 
as such, but because its power to regulate 
interstate commerce is plenary, and compe- 
tently may be exerted to secure the safety of 
the persons and property transported therein 
and of those who are employed in such trans- 
portation, no matter what may be the source 
of the dangers which threaten it. That is 
to say, it is no objection to such an exer- 
tion of this power that the dangers intended 
to t>e avoided arise, in whole or in part, 
out of matters connected ' with intrastate 
commerce. Speaking only of railroads which 
are highways of both interstate and intra- 
state commerce, these things are of common 
knowledge: Both classes of traffic are at 
times carried in the same car, and, when 
this is not the case, the cars in which they 
are carried are frequently commingled in the 
same train and in the switching and other 
movements at terminals. Cars are seldom 
set apart for exclusive use in moving either 
class of traffic, but generally are used inter- 
changeably in moving both ; and the situation 
is much the same with trainmen, switchmen, 
and like employes, for they usually, if not 
necessarily, have to do with both classes of 
traffic. Besides, the several trains on the 
same railroad are not Independent in point 
of movement and safety, but are interde- 
pendent; for whatever brings delay or dis- 
aster to one, or results in disabling one of 
its operatives, is calculated to impede the 
progress and imperil the safety of other 
trains. And so the absence of appropriate 
safety appliances from any part of any 
train Is a menace not only to that train, 
but to others. • * • " 

Employer's Liability Act June 11, 190C (.34 
U. S. Stat 2.32, c. 3073 [U. S. Comp. Sit. 
Supp. 1007, p. 891]), having been held to be 
violative of the federal Constitution and not 
authorized by the powers granted to the fed- 
eral government by the interstate commerce 
clause (par. 3, sec. 8, art 1, Const, of United 
States) on the ground that it inclu^.d any 
employ^ of every common carrier engaged 
in Interstate commerce, so far as It related 
to the states. It being assumed in said opin- 
ion that, if the act read, "An employe when 
engaged in interstate commerce," it would be 
valid, In the li^t o£ that opinion the Act 
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of Aprn 22, 1906, was passed wherein It la 
provided that "every common carrier by rail- 
road while engaging in commerce between 
any of the several states ♦ • • shall be 
liable In damages to any person suffering 
Injory, while he is employed by snch carrier 
in snch commerce, • • • for such injury 
or death resulting in whole or in part from 
the negligence of any of the officers, agents, 
or employes of such ' carrier, or by reason 
of any defect or Insufficiency, dne to its 
n^llgoice, in Its cars, engines, appliances, 
machinery, track, roadbed, works, boats, 
wharves, or other equipment" 

The plaintiff. In hla petition, alleged that 
he was a resident citizen of Okfuskee coun- 
ty, in this state, and that the defendant was 
a corporation existing under the laws of the 
state of Arkansas for the purpose of building, 
equipping, and operating a line of railway 
tnm Ft Smith, Ark., to GKitbrie, OkL, said 
line running through said county. He fur- 
ther alleged: "That on and before the 21st 
day of May, A. D. 1909, this plaintiff was in 
the emx>loy of said defendant company, as 
one of the employes on a work train of the 
said defendant company, and that plaintiff's 
dutlea were to assist in ditching the sides of 
the track, and removing the dirt to Alls, and 
doing such other things connected with the 
work as be was told to do by the defendant's 
foreman In charge of said work train, and at 
the time there were eight other men beside 
plaintiff working with that train; that on 
May the 2l8t, A. D. 1900, between the towns 
of Boley and Castle, in said county and state, 
this plaintiff and the other work bands on 
said train were engaged in the same common 
employment of fixing and repairing the track 
of the said line of railroad of the said de- 
fendant company at said point and that this 
plaintiff and said workers were at the said 
time and place, under the direction and con- 
trol of one • • • Flecenstlne, whose ini- 
tials are to this plaintiff unknown, who was 
at that time the conductor of said train, and 
tbe foreman of this plaintiff and the other 
m>rker8 on said defendant's work train. 
• • • That on the said 21st day of May, 
1909, and at said place, and while in the 
proper exercise and discharge of his duties 
under such employment, plaintiff and the one 
'wtao worked with him in handling the tackle 
block vp next to the plow that was used on 
defendant's cars to unload dirt from said 
cars were ordered and directed by said fore- 
man to get upon the cars, and move that said 
tocMe block three cars ahead. That in obe- 
dience of said order from said conductor of 
said train, this plaintiff quit his place in the 
clear on tbe ground by side of the car, and 
mounted tbe car on whicli the tackle block 
was fastened, and stooped to unfasten the 
cbaln holding said tackle blodi to the side 
of said car, and, stooping down to unfasten 
tbe cbaln, found the cable caught and asked 
tlie conductor to signal tbe engineer in charge 



of the engine to back up and give slad:, so 
plaintiff could unloose the said chain, and 
that the conductor gave such signal to back 
up, or should have given it and in place of 
doing that the said conductor either signaled 
the engineer to go ahead, or tbe engineer 
mistook the conductor's signal, and the en- 
gineer did jerk the engine ahead, thus jerk- 
ing the plow to which the cable was attach- 
ed up near the block where this plaintiff was 
standing, and broke the defective and rotten 
chain that was holding the ta(^le block and 
cable to said car, and in some way the said 
tadcle block or cable struck this plaintiff on 
his right leg, breaking it in four places." 

In Newell v. Baltimore & O. R. Co., supra, 
it is said: "The action is brought to recover 
damages for personal injuries alleged to have 
resulted from the negligence of the defend- 
ant The suit was brought on March 6, 1910. 
The statement then filed set forth nothing 
from which an Inference could be drawn 
that the action was not an ordinary common- 
law action. This being so, and there being 
a diversity of citizenship alleged, this court 
clearly bad jurisdiction at the time suit was 
brought It is true that in the original state- 
ment of the plaintiff's case the words 'inter- 
state traffic' were used, but their use was ap- 
parently for the purpose of describing certain 
cars by which the plaintiff alleged he was in- 
jured, and not as descriptive of the employ- 
ment of the plaintiff. After the general issue 
had been pleaded, and after the case was 
upon the trial list the court permitted the 
plaintiff to amend bis original statement by 
the addition of the following words: 'Plain- 
tiff avers that on May 6, 1909, and for some 
time previous thereto, he was employed by 
the defendant In the capacity of a freight 
brakeman, and, being so as aforesaid in the 
service of defendant, he was on said date 
engaged in the performance of his duties as 
such in interstate commerce work, and, while 
he was as aforesaid engaged, it became nec- 
essary in conducting the defendant's busi- 
ness for the crew of which be was a member 
to place several freight cars used and en- 
gaged in interstate traffic on a certain siding 
or side track of defendant's situate in its 
railroad yards in the borough of Connells- 
vlUe, Fayette county. Pa.' It will thus be 
seen that what had been the common-law ac- 
tion of the plaintiff became by the amend- 
ment an action under the act of Congress 
approved April 22, 1908, commonly called 
'Kmployer's Liability Act' entitled 'An act 
relating to the liability of common carriers 
to their employes in certain cases.' • ♦ • 
When the case was reached for trial, and 
before the jury was selected and sworn, coun- 
sel fpr the defendant moved tbe court to dis- 
miss the action for want of jurisdiction upon 
the ground that it appeared from the plead- 
ings that the controversy is one arising un- 
der the Constitution and laws of tbe United 
States. It was urged by plainttfTs counsel 
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at that time, and at the time of the argu- 
ment of this motion, that the suit was 
brought for the purpose of having the bene- 
fit of the federal statutes, that the Question 
of lnrisdl(rtlon should have been raised at 
once by the defendant, and, that not having 
been done, the jurisdiction was waived. To 
this assent could not be given because ttie 
original statement of claim gave no notice 
of plaintiff's intention to have the benefits 
of the federal act, and the defendant at the 
first convenient time after the amendment, 
which for the first time set out the plaintiff's 
purpose, raised the question of jurisdiction." 

Obviously, under said petition, the plain- 
tiff was not "employed by" defendant "while 
engaged In commerce between any of the 
several states," and therefore this action does 
not come either within the provision of the 
act of April 22, 1908, or April 5, 1910. 

The cause Is reversed and remanded, with 
Instructions to allow the application for re- 
moval. All the Justices concur. 



AULT V. ROBERTS. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Syllahua by the Court.) 
Apfeal and Ebbob (§ 1001*)— Review— SuF- 

nCIENCY OF EVIDE.NXE. 

In an action where the decisive question 
involved is a question of fact, and such fact is 
fairly submitted to the jury under proper in- 
structions from the court, the verdict of the 
jury will not be disturbed by this court, where 
the evidence submitted fairly tends to support 
the verdict. 

[Ed, Note. — For other cases, see Appeal and 
Error, Cent. Dig. §S 3022, 3028-3034; Dec. 
Dig. f 1001. •] 

Commissioners' Opinion, Division No. 2. 
Error from Tulsa County Court; A. J. Gub- 
ser. Judge. 

Action by B. R. Roberts against A. F. 
Ault. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

Blddison & Campbell, of Tulsa, for plain- 
tiff in error. Iiydecker & Steele, of Tulsa, 
for defendant In error. 

HARRISOX, 0. This action was begun In 
the county court of Tulsa county February 
24, 1910, by R. R. Roberts against A. F. Ault 
to recover the sum of $500 and Interest at 
the rate of 6 per cent, per annum, alleged to 
be due as commissions on a sale of real es- 
tate brought about by plaintiff for defendant. 
The cause was tried November 18, 1910, re- 
sulting In a verdict and judgment for $500 
and interest, amotmting to $23.95. From 
this judgment and order overruling motion 
for a new trial, defendant brings the case 
here. 

Several assignments of error are presented, 
but the only material question Involved Is 
whether the facts were sufficient to warrant 



recovery ; that Is, whether tbe evidenne was 
sufficient to Justify the conclusion of the 
jury that the plaintiff, Roberts, acting for 
the defendant, Ault, as his authorized agent, 
made a sale of certain lots in the dty of 
Tulsa to a third party for defoidant, and 
whether the acts of Roberts in bringing about 
the sale constituted the procuring cause of 
such sale, and whether he was entitled to a 
commission therefor. As stated by plaintiff 
In error in his brief, there is no conflict In 
the testimony. The only questloa submitted 
to the jury was whether plaintiff had, by a 
preponderance of the testimony, proved his 
right to recover. This question, in ail its 
different phases, was, in our judgment, very 
fully and fairly submitted to the jury by the 
court. The jury heard tbe testimony and re- 
turned a verdict in favor of plaintiff, there- 
by Impliedly saying that tbe acts of plaintiff 
in the premises were the procuring cause oC 
the sale. From an examination of the rec- 
ord, we do not fed authorized to say that 
such verdict is erroneous and not supported 
by the evidence, and following the oft-repeat- 
ed rule of this court that, where questions of 
fact are properly submitted to the jury, their 
verdict, based upon the testimony submitted, 
and guided by the court's cliarge, will not 
be disturbed, where It is reasonably support- 
ed by the evidence. And being unable from 
the record before us to say that tbe verdict 
herein Is not reasonably supported, the judg- 
ment of the court below Is affirmed. 

PER CURIAM. Adopted In whole. 



WALTERS V. HODGES. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Syllabua ly the Court.) 

APPEAt AND Ebkob (f 1001*)— Review— ScF- 

FiciENCT of Evidence. 

Where the issues presented by the plead- 
ings and the law applicable to the facts m the 
case are fully and clearly presented to the 
jury In the instructions of the court, and under 
such instructions and tbe testimony in the case 
the jury returns a verdict, such verdict will not 
be reversed, where it is sufliciently supported 
by the evidence. 

[Ed Note. — For other cases, see Appeal and 
Error, Cent, Dig. U 3922, 3928-3934; Dec 
Dig. § 1001.*] 

Commissioners' Opinion, Division No. 2. 
Error from Oklahoma County Court; Jolm 
W. Hayson, Judge. 

Action by Lizzie Hodges against Geor;^ 
W. Walters. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

Bobert A. Rogers, of Oklahoma City, for 
plaintiff In error. B. H. Manning, of Boston, 
Mass., and Thomas E. Mallory, for defend- 
ant In error. 

HARRISON, G. This action was began in 
the county court of Oklahoma county Jan- 
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v&rr, 1911, by Mra. lizele Hodges, a room- 
ing house keeper, against George W. Walters, 
a plinnber, for damages alleged to have been 
caused by the negligence and carelessness of 
defendant In doing a Job of plumbing for 
plaintiff. It is alleged that the water pipes 
In plalntlfTs rooming house were frozen and 
bursted, causing a damaging flow of water 
Into plaintiff's rooms; that defendant was 
employed by plalntUf to repair said pipes; 
that in attempting to do so, Instead of shut- 
ting off the water at the proper place, he 
recklessly dug down to the pipe, striking It 
with a pick and knocking a hole In it, caus- 
ing the water to flow out Into the street and 
Into the house; that, owing to the pressure 
of water In the pipes, the hole thus made 
was not large enough to allow all the water 
to escape through it, 'and therefore InsufB- 
cleat to stop the flow into the house; that 
when plaintlfT struck the pipe and knocked 
the hole in it, as aforesaid, he quit the Job 
and went away and did not return, but left 
the pipes in that condition; that plaintiff 
procured other assistance to turn the water 
off, but, owing to the condition In which the 
pipes were left by defendant, she was unable 
to get them repaired, so as to get water into 
the house, until a number of her boarders 
left because of her Inability to get water in- 
to the house;' that by reason of the damage 
or injury done by the water flowing Into the 
house, and by reason of the loss of her room- 
ers after it was turned off, she was damaged 
In the sum of ^500, all of which was due to 
the alleged negligence and carelessness of de- 
fendant in repairing the pipes. 

The answer was a general denial. The 
cause was tried In March, resulting in a ver- 
dict and Judgment for plaintiff in the sum 
of $50. From this Judgment, the defendant 
appeals upon the one proposition that under 
the pleadings the evidence was Insufficient to 
sustain the verdict 

The material issues involved were the em- 
ploym^t, the negligence of defendant In the 
manner of repairing the ' pipes, and the 
amount of damages sustained by reason of 
such negligence. These issues, as well as the 
law applicable to the fticts involved, were 
very fully and clearly presented to the Jury 
In the court's instructions. No objection is 
made to the courTs charge, but plaintiff in 
error bases his claim for reversal solely up- 
on the ground that the verdict is not sus- 
tained by the evidence, contending that the 
evidence was Insufficient to warrant recov- 
ery for damages caused by the flow of the 
water Into the rooms; and that the allega- 
tions in the petition were insufficient to war- 
rant recovery for damages sustained by a 
loss of plaintifTs hoarders. It was alleged 
in the petition, however, that plaintiff was 
damaged both by reason of the water flow- 
ing into the iiouse and by the loss of board- 
ers after the water was shut off ftom the 



house ubtil she could get the plpea properly 
repaired. The testimony in support of these 
allegations was heard by the Jury, and upon 
such testimony the Jury returned its verdict ; 
and from an examlnatioa of the record, aside 
from the oft-repeated rule of this court that 
a verdict will not be disturbed if It is rea- 
sonably supported by the evidence, we think 
the evidence Is reasonably sufficient to sus- 
tain the verdict for faO. 
The Judgment Is therefore affirmed. 

PER CURIAM. Adopted In whole. 



BILLY T. UNKNOWN HEIRS OF GRAX 

et aL 
(Supreme Court of Oklahoma. AUy 14, 1912.) 



(di/llaiut hy the Court.) 
Appeal and Bbbor (| 327*) — Necessary 

Parties. 

Where an action was brought by a person 
claiming to be the sole owner of a tract of 
land against several defendants to quiet title 
and to remove cloud therefrom, and a third 
person intervened, claiming also to be the sole 
owner of said land and praying for Judgment 
quieting his title, and the judgment rendered 
decrees plaintiff to be the owner of the title 
to an undivided half interest in said land and 
quiets same as against the claims and demands 
of the defendants named in plaintiff's petition 
and decrees the interpleader to be the owner 
of the title to the other undivided half interest 
in said land and quiets his title as against the 
claimB and demands of defendants, in the pros- 
ecution of an appeal from said judgment by 
plnintifF, the defendabts are necessary par- 
ties thereto. 

[Ed. Note. — For other cases, see Appeal and 
Error. Cent. Dig. fi 1814-1820, 1822-1835; 
Dec Dig. i 327.*] 

Error from District Court, Coal County; 
A. T. West, Judge. 

Action by LIta Billy against the Unknown 
Heirs of D. T. Gray and others. Judgment 
for defendants, and plaintiff brings error. 
Dismissed. 

George A. Trice and H. El CuUom, both 
of Coalgate, for plaintiff In error. C. M. 
Thre.-idpilll and Pooshee & Brunson, all of 
Coalgate, for defendant In error Benjamin 
Flnley. 

HAYES, 3. This action was originally In- 
stituted In the district court of Coal county 
by plaintiff in error, hereinafter called 
"plaintiff," against the unknown heirs of D. 
T. Gray, deceased, and W. B. Chlsm and the 
Mortgage & Debenture Company, a corpora- 
tion. Plaintiff alleges in her petition that 
she Is the legal owner in fee simple of the 
lands described in her petition; that eald 
lands were patented to one Albert Billy, as 
his pro rata iwrtion of the lands of the 
Chickasaw and Choctaw Nations; that the 
said Albert Billy died intestate, seised of 
said real estate before statehood, and left 
plaintiff as his only surviving heir at law. 



*For otber cue* see same topic and aectlon NUMBER m Dec. Dig. & Am. Dig. Kejr-No. Series * Rep'r Indexes 

Digilized by VjOOQ IC 



534 



180 PACIFIC RBPORTEB 



ifya. 



She ifllegcB that defendants claim tlQe and 
fnterest In and to said real estate adverse to 
her rights; that the unknown heirs of D. T. 
Gray daim title under and by virtue of two 
deeds, eonveylng said lands to D. T. Gray; 
that one of said deeds was executed by Ben- 
jamin Flnley and the other by one Felin- 
bean, both of which have been duly record- 
ed. She alleges that defendant Chlsm holds 
a pretended deed to said lands, executed by 
one R. N. Cummlngs and wife; and that de- 
fendant Mortgage & Debenture Company 
holds a- pretended mortgage, purported to 
have been executed by R. N. Cummlngs and 
wife, all of which instruments have been 
recorded. She alleges the same are wholly 
void and without effect, and that they con- 
stitute a cloud upon her title, and she pray- 
ed for a cancellation of said instruments, and 
that the cloud upon her title be removed. 
All of the defendants were summoned as re- 
quired by law. Thereafter Benjamin Flnley, 
after obtaining leave of court to intervene 
and be made a party defendant, filed an an- 
swer and cross-petition by which he alleges 
that he is the sole surviving heir of the said 
Albert Billy, the allottee of the lands in con- 
troversy, and alleges that the deed executed 
by him to D. T. Gray was executed during 
his minority, and was procured by fraud. 
H© thereupon prays that he have Judgment 
for said lands, and that the conveyance^ 
mentioned In plaintiff's petition be canceled 
as a cloud upon hla title. The defendants 
named in plalntilTs petition failed to answer 
and made default Issues having been Joined 
upon plaintiff's petition and the Interplea of 
Benjamin Flnley, now defendant In error, 
the cause was tried to a Jury. The verdict 
of the Jhry found facts upon which the conrt 
determined that both plaintiff and defendant 
In error are heirs of the deceased allottee, 
and that they each inherited from said al- 
lottee an undivided half Interest in the lands 
in controversy, and the court rendered Judg- 
ment in favor of. plaintiff for an undivided 
half Interest in the lands and quieting her ti- 
tle ther^n as against the defendants named 
in. her petition, and defendant in error ; and 
by the same Judgment decreed that defendant 
is the owner of an undivided half interest 
In said land, and quieted his title as against 
defendants and plaintiff. From that Judg- 
ment plaintiff alone prosecutes this proceed- 
ing in error against Benjamin Flnley alone 
as defendant in error. 

Defendant In error has moved that the 
cause be dismissed, because defendants in 
the trial court have not been made parties 
to this proceeding. The time allowed by 
statute within which to perfect an appeal 
from the Judgment of the trial court has 
already elapsed. Every necessary party to 
an appeal must either make general appear- 
ance within the time allowed for appealing 
from the Judgment or flaal order of a court, 
or summons must issue within such time and 



servloe thereof be liaiir upon tin ii«ae«M*y 
parties, or the appeal will be dlsmlased. 
Strange et al. t. Crismon, 22 Okl. 841, 98. 
Fac. 037. All parties to an action whose In- 
terests wUl be affected by a reversal of the 
Judgment appealed from are necessary par- 
ties to an appeal. Vaught v. Miners' Bank 
of Joplin, 27 Okl. 101, 111 Pac. 2U; Tnigeqp. 
V. Gallamore, 28 Okl. 73, U7 Pac 797 ; Sel- 
bert V. First Nat Bank of Okeene, 2S Okl. 
778, 108 Pac 628. 

It is contended by. plaintiff in error that 
the omitted defendants are not necessary 
parties to the appeal, bat with this conten- 
tion we cannot concur. The Judgment which, 
plaintiff seeliB to aet aside by this proceeding 
decrees to her as against defendants an un- 
divided half interest in the lands in <!00r> 
troversy and quiets her title in said undivid- 
ed half Interest against all the claims and 
demands of the omitted defendants. It 
likewise decrees the title and possession to 
an undivided half Interest in defendant in. 
error and quiets his title thereto against all 
the claims and demands of the omitted de- 
fendants. What plaintiff sought In tlte 
court below, and what she seeks now, is a 
Judgment decreeing to her the title to said 
lauds as the sole owner . and quieting the 
same against all the claims and demands of 
defendants and a cancellation of the instm- 
ments described in her petition as constitut- 
ing a cloud upon her title In and to the en- 
tire tract ot, land in controversy. This she 
hopes to accomplish either by having the 
Judgment in which the omitted defendants 
are parties set aside by this court and a 
new trial granted, or by a rendition in this 
court of a Judgment la her favor upon the 
record. In either event she seeks to set 
aside a Judgment to which persons not t>e- 
fore this court are parties and a difCerent 
Judgment rendered. If, she should accom- 
plish her purpose and a new trial be grant- 
ed, the absent persons then, upon a proper 
sbowUig, might be permitted by the lower 
court to appear and defend the action 
against them. At any event, such Judgment 
coald not be rendered in this court, or a 
new Judgment rendered In the trial court, 
without affecting the Interests of the absent 
defendants, and this court is therefore with* 
out authority to proceed in this causa 

It Is urged upon the authority of Hallwood 
V. DaUey, 70 Kan. 620, 79 Pac 158, and Zin- 
keisen v. Lewis et ux., 71 Kan. 837, 80 Pac. 
44, 83 Pac 2& that because defendants de- 
faulted in the court below they are not nec- 
essary parties on appeal ; but, as heretofore 
observed by this court, the decisions in the 
foregoing cases were controlled by a statute 
adopted in Kansas in 1901, which constitutes 
no part o£ the statute adopted from that 
state into the territory of Oklahoma, and 
later into this state, and the fact alone that 
a person lias made default in the lower 
court does not render him an unnecessary- 



Digitized by VjOOQ IC 



OU.) 



POLOKE V. POBOKB 



63fi 



tmrty on appeal from a' Jadgment to wiikh 
be Is a party, If by reversal of auch jnig' 
meat bis Interests will be affected. Sonea t. 
Bateley A Rogers, 25 Okl. 844, 106 Pac 830, 
138 Am. St Rep. 921; Merrell ▼. Walters, 
80 Okl. 1T3, 119 Pac. 1122. 

It follows tbat tbis proceeding In error 
most be dlstamlssed, and It Is so ordered. 

TURNEJU, C. J., and KANE and DUNN, 
JJ., concur. WILLIAMS, J.,' not participat* 
log. 



POLOKE V. POLOKE. 
(Supreme Court of Oklahoma. Feb. 18, 1013.) 

(Syllabut bt M« Court.) 

1. DivoBCK ({ 231*) —Alimony — LiABiuTT 
OF Wins. 

A wife caDDOt be required to pay alimony 
for tlie support of her buRlmud when a divorce 
is KDinted for the fault of the husband. 

[Ed. Note.— For other cases, gee Divorce, 
Cent. Dig. §} 6SiM)61, 064; Dec. Dig. i 231.*J 

(Additional Syllahus Ig Editorial Staff.) 

2. DivoRcjt (SS 209, 231*) — Husband and 
Wife (5 2t«*)— "Alimont"— DEnNiTiOH. 

"Alimony" is an allowance which the hus- 
band pays by order of the court to his wife 
for her maintenance while living separate from 
him, where no suit is brought for diVorce, or 
duriuK the pendency of a divorce suit, or after 
the divorce is granted. 

[Ed. Note.— For other cases, see Divorce, 
Cent. Dig. gS 60;>-<3O9, 658-(i«l, 605: Dec. Dig. 
S5 209, 2.H1* Ilusl.and and Wife, Cent. Dig. K 
10<i2-1073; Dec. Dig. | 283.* 

For other definitions, see Words and Phrases, 
ToL 1. pp. 307-311; vol. 8, pp. 7571, 75rZ] 

Commlgsloners' Opinion, Dlrlslon No. 2. 
Appeal from District Court, Creek County; 
W. L. Bamnm, Judge. 

Action by Lucy Poloke against Sam Poloke. 
Judgment for plaljitltf for divorce, and, from 
the portion of the Judgment requiring her to 
pay alimony to hlui, she appeals. Judgment 
for alimony reversed. 

W. P. Root, of Sapulpa, and Blddlsou & 
Campbell, of Tulsa, for plulntUf In error. 

KOSSER, C. This was an action for di- 
vorce by Lucy Poloke against Sam Poloke. 
The court rendered judgment for the plaintiff 
fox the divorce, but re<iulred her to pay her 
husband the sum of $50 per month during 
her lifetime as alimony, and also required 
her to ijay him an attorney fee of $100. 
From this portion of the Judgment the appeal 
was taken. 

The Judgment should be reversed. The 
power of the court to grant alimony Is gov- 
erned by section 6179, Comp. L. 1909. That 
section is as follows: "When a divorce shall 
lie granted by reason of the fault of aggres- 
sion of the husband, the wife shall be restor- 
ed to her maiden name if she so desires, and 
also to all the property, land.s, tenements, 
hereditaments owned by her before marriage 



or acquired by her In her aim right after 
such marriage, and aUt previously disposed 
of, and shall b* allowed such alimony ont of 
the husband's real and personal property as 
the court shall think reascmable, having due 
regard to the property which came to him by 
marriage and the value of his real and per- 
sonal estate at the time of said divorce; 
which alimony may be allowed to her In real 
or personal property, or both, or by decreeing 
to her such sum of money, payable either in 
gross or In installments, as the court may 
deem Just and equitable. If the divorce shall 
be granted by reason of the fault or aggres- 
sion of the wife, the court shall order restora- 
tion to her of the whole of her property, 
lands, tenements and hereditaments owned 
by her before, or by her separately acquired 
after such marriage, and not previously dis- 
posed of, and also such share of her hus- 
band's real and personal property, or both, 
as to the court may appear Just and reason- 
able; and she shall be barred of all right in 
all the remaining lands of which her husband 
may at any time have been seized. And as 
to such property, whether real or i>ersoual, 
as shall have been acquired by the parties 
Jointly during their marriage, whether the 
title thereto be in either or both of said par- 
ties, the court shall make sucb division be 
twecn the parties respectively as may appear 
Just and , reasonable, by a division of the 
property in kind, or by setting the same apart 
to one of the parties, and requiring the other 
thereof to pay such sum as may be Just and 
proper to effect a fair and Just' division there- 
of. But in case of a finding by tho court, 
that such divorce should be granted on ac- 
count of the fault or aggression of the wifCi 
the court may in its discretion set apart 
sucb a portion of the wife's separate estate 
as, may seem proper foe the support of the 
children, issue of the marriage." 

It clearly api>ears from the reading of this 
section that it was the intention of the Leg- 
islature to cover the entire subject of the 
disposition «f property when a dlTorce is 
granted. No mention is made of the hus- 
band's right to alimony, and it cannot be 
presumed that it was the intention of the 
Legislature to allow him alimony, 

II] The definition of "alimony," as given in 
nearly all the authorities, is, in substance, 
that it is an allowance which the husband 
l>ay8, by order of court, to his wife for her 
maintenance while living seimrate from him, 
where no suit Is brought for divorce, or dur- 
ing the pendency of a divorce suit or after 
the divorce is granted. 

The evidence in this case shows that the 
property of the wife consists of her allotment 
as a member of the Creek tribe of Indians, 
and the royalties which she has received 
from oil produced on the allotment, all of 
which was paid to her after her separation 
from her husband. It Is not claimed that Khi< 
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was ordered to pay tbe monfly. awarded her 
busband, to equalize a division of tbeir Joint 
property or property accumulated during 
marriage, or anything of that kind. 

[1] No authority has been found sustaining 
a judgment requiring a wife to pay alimony 
to her husband. Several cases have been 
found holding that a husband cannot recover 
alimony from his wife. See Somers ▼. Som- 
ers, 39 Kan. 132, 17 Pac. 841; Greene v. 
Greene, 49 Keb. 646, 68 N. W. 947, 34 L. R. A. 
110, 69 Am. St Rep. 560; Meldrum v. Mel- 
drum, 16 Colo. 478, 24 Pac. 1083, 11 L. B. 
A. 65. 

No opinion is expressed as to the effect of 
section 3643, Comp. ti., which makes it the 
duty of the wife to support the husband when 
he has not deserted her, out of her separate 
property when he has no separate property, 
and Is unable on account of infirmity to sup- 
iwrt himself. No such facts exist here. The 
grounds alleged for divorce were desertion, 
and the court rendered Judgment sustaining 
the allegations of tbe petition. 

The judgment for alimony should be re- 
versed, and judgment here rendered that de- 
fendant do not recover alimony. 

PER curiam;. Adopted in whol& 



<n OM. 12t) 

BAKER V. VAN NESS et ai 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(BylMnu hy th» Court.) 

RBFUtviN ({ 98*)— New Tbial — Ebbob of 

Law. 
Where a plaintiff in a replevin action states 
in open court that be does not intend to pros- 
ecute the case further, and that judgment may 
be rendered for the defendant, and the defend- 
ant introduces evidence as to the value of the 
property taken without objection by the plain- 
tiff, and the court renders judgment for the 
defendant in the alternative for tbe return of 
the property or its value, without objection or 
exception \>y tbe defendant, it is error, as a 
matter of law, to sustain a motion for new 
triaL 

[Ed. Note.— For other eases, see Replevin, 
Dec. Dig. i 98.«1 

Commissioners' Opinion, Division No. 2. 
Appeal from District Court, Canadian Coun- 
ty; John J. Carney, Judge. 

Action by I* C. Van Ness and C. A. Van 
Ness, partners under the name of Ii. O. Van 
Kess & Co., against Emma L. Baker. Judg- 
ment for defendant From an order grant- 
ing a new trial, she appeals. Reversed and 
remanded. 

W. E. Bennett and W. M. Wallace, both of 
El Reno, for plaintiff in error. Lucius Bab- 
cock, of El Reno, for defendants in error. 

BOSSER, U. This was a replevin action 
brought by Xj. C. Van Ness and C. A Van 
Ness, as partners, against Emma L. Ba- 
ker, to recover the possession of a certain 



sto<^ of merchandise, of whtch tbey claimed 
possession by virtue of a certain chattel mort- 
gage. The writ was issued and the property 
taken apd delivered to the plaintiffs. Th« 
defendant answered, the case was set for 
trial, and both parties appeared. The plain- 
tiffs in open court announced that they did 
not desire to prosecute the case further, and 
that judgment might be entered for the 
defendant Tbe defendant then introduced 
evidence as to the value of the property tak- 
en under the writ of replevin, and judgment 
was rendered in tavor of the defendant In 
the alternative (or tbe return of the prop- 
erty or Its value, which was found to be $2,- 
000. The plaintiffs filed a motion for a new 
trial, and several months afterwards the 
motion was sustained and a new trial grant- 
ed. From the order sustaining the motion 
for a new trial, the defendant appeals. 

The case should be reversed. It is the 
duty of parties having rights to claim them 
at the proper time and place. Tbe failure of 
a party seasonably to assert a known right, 
when called upon and afforded an opportuni- 
ty to do so, is a waiver of that rlgbt Book- 
er V. Bruce (Ind.) 85 N. E. 351. The plain- 
tiffs were In the courtroom at the time the 
case was set If tbey wanted a trial. It was 
their duty to try the case then or move for 
a continuance upon lawful grounds. Instead, 
they abandoned their case and stated that 
judgment might be rendered for the defend- 
ant. It is manifest that there were no legal 
grounds upon which a new trial could be 
granted. The plaintiffs knew when tbey 
dismissed their action that the defendant 
had the right to have her rights inquired in- 
to. Thomas v. First National Bank, 32 OkL 
115, 121 Pac. 272. The plaintiffs bad a right 
to take part In the inquiry, but tbey neg- 
lected to do it Defendant offered her evi- 
dence without objection or exception by the 
plaintiffs. It reasonably supports the find- 
ing of the court as to the value. Plaintiffs 
did not suggest at the time of the hearing 
that the evidence was insufficient. The plain- 
tiffs offered no evidence. They permitted the 
judgment to be entered. There is no pre- 
tense that the plaintiffs were not in posses- 
sion of all the facts at tbe time it was ren- 
dered. 

If the motion filed by the plaintiffs be 
treated as a motion to set aside a default 
judgment, it is equally clear that there were 
no circumstances of accident, mistake, or in- 
advertence, not the fault oif the plaintiffs, 
which justified tbe court in opening tbe de- 
fault Interest relpnbllcie ut sit finis lltluni. 
The Interest of the state, as well as the par- 
ties, requires that there be an end to a law- 
suit A man cannot come into court and 
say: "I do not intend to try this lawsuit. 
Bender judgment for my opponent" — and tbe 
next day come back, and, without any sort of 
excuse, say: "I have changed my mind and 
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now want a trial. Set aside the solemn 
Judgment entered yesterday without objec- 
tion from me and upon my snggestion, and 
give me a new trial." No court should i per- 
mit such a proceeding. 

It Is suggested that, as plalntlSs hold a 
mortgage on the property to secure a debt 
tbat defendant owea them, It would be a 
great Injustice to make than pay the value 
of the goods taken. There is no proof in 
the record that they hold a mortgage. They 
allege that they held one, but when the case 
was called they abandoned that allegation 
in open court They, in effect, withdrew it, 
and from that conduct the natural Inference 
would be that they had no valid mortgage. 

If the plaintlfTs have a valid debt, the judg- 
ment lu this case will not prevent them from 
collecting it by proper proceedings; but nri- 
ther reason nor authority will sustain the 
action of the court in setting aside the judg- 
ment In this casei 

The case should be reversed and remand- 
ed, with Instructions to set aside the order 
granting a new trial, and to reinstate the 
judgment for the defendant. 

PER CURIAM. Adopted In whola 



CLINGAN et aL v. BANK OF OOMMEKCE. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Syllabut ly the Court.) 

1. Bills and Notes <|- 516*)— Action on 
Note. 

Evidence examined, and held, that the 
conrt was fully justified thereunder in direct- 
ing the jury to retam a verdict for plaintiff. 
(Ed. Note.— For other cases,' see Bills and 
Notes, Cent Dig. H 1800-1806; Dec. Dig. | 
516.*] 

2. EVIDEHCB (I 250*)— DaWjABATIONa— AOMIS- 
SIBIUTT. 

In a suit on a promissory note, where one 
of the signers of the note sets up the defense 
that be was a surety, and that he signed the 
note as such because of an agreement between 
the payee, the maker, and himself that the pro- 
ceeds of the note were to be paid the maker in 
money, to pay out property of the maker, 
which he was to mortgage to the surety to in- 
demnify him as such, and that Uie payee had 
violated the agreement, by appropriating the 

{)roceeds of the note to the payment of an al- 
eged overdraft due by the maker, Aeld, that 
the court did not commit error in refusmg to 
allow the surety to testify as to what the 
maker said to him about the matter, in the 
absence of the payee, and in the absence of 
proof that the alleged agreement had been as- 
sented to by the payee. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. ig 970-982 ; Dec. Dig. | 250.*] 

Commissioners' Opinion, Division No. 2. 
Error from Kiowa County Court; J. W. 
Mansell, Judge. 

Action by the Bank of Commerce against 0. 
J. CUngan and others. Judgment for plain- 
tiff, and defendants bring error. Affirmed. 



Stevens & Myers and T. B. Orr, both of 
Iiawt<m, for plai;ntlffs in error. Wilson & 
Roe, of Frederick, for defendant In error. 

BREWER, C. This Is a suit on a promis- 
sory note executed by O. J. and A. J. Cllngan 
and John M. Zlgler to the Bank of Com- 
merce. The Cliugans made no defense, and, 
at a trial upon the issues raised by the an- 
swer of Zlgler, the court Instructed the. jury 
to return a verdict for the plaintiff, which 
was done, and judgment entered. 

Counsel for Zigler contends that the court 
erred: (1) In Instructing a verdict for plain- 
tiff; and (2) In sustaining objections to cer- 
tain questions asked defendant Zigler. 

The defense relied on. In substance, is that 
defendant Zlgler signed the note as a surety, 
with the agreement and understanding be- 
tween the signers of the note and the bank 
that the principal In the note was to receive 
the proceeds of the note from the bank and 
purchase therewith certain town lota, and 
e'xecute thereon to defendant Zlgler a mort- 
gage to secure and Indemnify him against 
loss because of his suretyship on the note, 
and that, notwithstanding the agreements 
and understandings of the parties, the bank 
had not furnished the principal in the note 
the proceeds thereof to pay for the lots, but 
bad applied the same to the discharge and 
payment of an overdraft due from the prlnr 
cipal to the bank, thus defeating defendant's 
opportunity to have indemnity against hia 
liability on tbe note. A general denial for 
reply raised the Issue tried. 

[1] 1. The court was right in directing a 
verdict in favor of plaintiff. There was a 
failure of proof. It is tr^e the principal In 
the note, CUngan, testified that when be 
spoke to the officer of the bank about making 
a loan be mentioned that be could get Zigler 
on the note and would give him a mortgage 
on. some lots, etc. ; but, when asked what 
the officer of the bank said, the reply was, 
"He didn't make any reply to that," etc. 
Zlgler was not present when arrangements 
were made for the money, nor did he ever 
have any communications with the bank 
regarding the matter. The note was taken 
by Cllngan 35 miles to where Zigler lived, 
and be signed it, and it was taken back to 
the bank and the proceeds deposited to Clln- 
gan's credit 

[2] 2. The evidence of Zlgler which the 
court refused to admit was clearly incompe- 
tent. The defendant offered to prove the 
conversation between CUngan and Zlgler 
when the note was signed, all In the absence 
of any one connected with tbe bank, and 
without any showing that the bank bad 
made any agreement along the lines of the 
conversation. 

Tbe cause should be affirmed. 

PER CURIAM. Adopted in whole. 
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BANK OF COMMBRCB OF ALBU- 
QUKRQCB, N. M., t. DILLON. 

(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(ByUahm by ike Court.) 

1. Appbal and Ebbob (S 1001*)— Riview— 
sukficibncy of ejvidbnce. 

Where a verdict is reasonably supported 
by the evidence, the judgment based upon it 
will not be reversed. 

[E2d. Note. — For other cases, see Appeal and 
Error. Cent. Dig. |§ 3922, 3928-3934; Dec. 
Dig. i 1001.»] 

2. Alubation of Instbuuehts <| 20*) — 
Note— BKfECT on Validity. 

A material alteration of a promissory note 
renders it void. 

[Ed. Note. — For other cases, see Alteration of 
Instrumenta, Cent Dig. §§ 158-189 ; Dec. Dig. 

COmmlsslonerB* Opinion, Division No. 2. 
Appeal from Washita County Court; L. B. 
Bbean, Judge. 

Action by the Bank of Commerce of Al- 
buquerque, N. M., against Q. A. Dillon. Judg- 
ment for defendant, and plaintiff appeals. 
Affirmed. 

Bumette & Beets, of Cordell, for plaintiff 
in error. Smith & Wagner, of Cordell, for 
defendant la error. 

ROSSER, C This was an action by the 
Bank of Commerce of Albuquerque against 
G. A. Dillon on three promissory notes for 
the sum of $50 each, given to the Rio Qrande 
Woolen Mills Company. The notes were or- 
dinary negotiable Instruments, except that 
below the signature of the maker was print- 
ed on the same piece of paper the following: 
"Albuquerque, New Xfextco. This Is to cer- 
tify to the giver of this note that the note 
will have Indorsed upon its back the earnings 
of the ten shares of stock for which the note 
was given until the note Is entirely paid. 
And it Is further agreed that this note v^ll 
not be presented for collection but will be 
renewed until paid as above stated. Rio 
Grande Woolen Mills Op., Co-operattve." 
Tills certificate was detached from ea<A note, 
and afterwards the notes were transferred 
to the plaintiff bank as collateral security 
for Indebtedness of the Rio Grande Woolen 
Mills Company to It 

The defendant makes the defense that the 
removal from the contract of the certificate 
was a material alteration, amounting to a 
forgery, and defeated the note in the hands 
Of an innocent purchaser, and also that the 
plaintiff was not an Innocent purchaser, but 
that he received the notes after maturity 
and without indorsement. There was a judg- 
ment for defendant 

[1] The plaintiff contends that the contract 
not to present the note, which was attached 
at the bottom of the note, and the sluing 
of the note with the contract attached, was 
such negligence as estopped the defendant 



from taking advantage of the altm-atlon. 
It seems to be conceded that if there waa 
such a contract attached that it was an al- 
teration to detach it. The greater portion 
of plalntier's brief Is taken up with the ques- 
tion of estopp^ and negligence. It Is not 
necessary to decide this question. The trial 
court instructed the jury fully and carefully 
that if the defendant signed the notes with the 
memorandum or agreement attached in such 
a way that it might be cut or torn off with- 
out altering the note above the signature, or 
changing its wording or outward appearance, 
or anything in connection with the portion 
above the signature, the defendant was guilty 
of eadi. negligence as wonld estop him from 
making the defense that the note had been 
altered; and that he wonld be bound to pay 
the note In the hands of the person who re- 
ceived it in the dne coarse of business be> 
fore maturity, for value, and without no- 
tice. And throughout his instruction the 
jury was given to understand, in unmistak- 
able language, that if the plaintiff received 
the notes by indorsement and delivery before 
maturity, without notice of the alteration, it 
should recover. 

The only question here, then. Is as to 
whether or not the plaintiff received the 
notes before maturity, and without notice of 
any change or alteration therein. The cash- 
ier of the bank ttetifled that a large number 
of notes were left with the plaintiff bank by 
the general manager of the Rio Grande Wool- 
en Mills Company, but did not specifically 
identify the notes In question as having beat 
left with the bank before maturity, and did 
not give any particular time when they were 
left there. W. J. Johnson, who was employ- 
ed by the bank at the time the Rio Grande 
Woolen Mills Company was depositing notes 
with the bank as collateral, testified to re- 
ceiving a large number of notes from that 
company, and testified that the notes from 
that company were deposited before matu- 
rity. He does not identify the particular 
notes as having been deposited with him, 
and does not undertake to testify when they 
were delivered, with reference to whether It 
was before or after maturity. The plaintiff 
testified that he received a notice from the 
Rio Grande Woolen Mills Company long aft- 
er the matnilty of the notes, requesting their 
payment. T. W. Woodrow, who represented 
the Woolen Mills Company in obtaining the 
defendant's signature to the notes, testified 
that after the maturity of the notes he had a 
settlement with the Woolen Mills Company, 
at which time aU of the notes taken by him 
were in the possession of the Woolen Mills 
Company; and that none of the notes had 
been Indorsed to the bank at tliat time. He 
does not undertake to Identify the particular 
note In question, but is positive that all the 
notes which he took were in the hands of 
the Woolen Mills Company; and that he set- 
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tied wtth that comiMUly with tbe notee before 
him and the compAnj, and naed as a basis 
of settleu^ent. From a consideration of this 
evidenoe, it oannot l>e said that tbe verdict 
o£ the Jury was not sustained by tbe evi- 
dence. 

[2] Plalntiir further contends that, as the 
defendant admits that be was to pay $5 In 
cash on the notes, it is entitled to a Judgment 
for that sum, because there was no proof that 
he liad. ever paid the $5. Tbe notes having 
been materially altered, the payee could not 
recover npon them; and, unless the plaintiff 
received them before maturity and without 
notice of the alteration, it could not collect 
any part of the amount 2 Oya 182, and 
authorities there cited. 

The Judgment of the lower court should be 
affirmed. 

PSB CURIAM. Adopted in wholes 



ANDEm.SON v. CHBISMAN. 
(Supreme Court of OkUboma. Feb. 18, 1913.) 

(Syttabut by the Court.) 

1. Appkai. and Bbhob (f »33*)— GsouNDS roB 
OaANTINO — Pbesumptions. 

When the court in granting a new trial 
specifies fully and in detail the reason npon 
which the act is based, It will be presumed 
that the reason thos stated is the only one up- 
on which tbe court acts. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 3425, 3426, 37r2-377«; 
Dec. big. ! 933.^] ' 

2. New Trial (| 110*) — Qbantino os 
Court's Motiow. 

Tbe court set aiide the verdict of a ju^ 
and granted a new trial, 20 days after the ver- 
dict had been returned, on its own motion ; 
neither side having filed a motion therefor, and 
no claim of collusion, imposition, or fraud np- 
on the court being claimed- JUe(4< error. 

[Ed. Note.— For other cases, see New. Trial, 
Cent Dig. § 231 ; Dec. Dig. | 110.*] 

Commissioners' Opinion, Division No. 2. 
Srror from District Court, Osage County; 
S. H. Hudson, Judge. 

Action by George O. Chrlsman against 
Frank M.- Anderson. From the Judgment, 
Anderson brings error. Beversed. 

Grlnstead, Mason & Scott, of Pawhuska, 
for plaintiff in error. Hargis & Sams, of 
Pawhuska, for defendant 'in error. 

BREWER, C. The court in this case set 
aside the verdict of the Jury, on its own mo- 
tion, without a motion being filed by either 
side in any wise complaining of the verdict. 
This action by the court was taken 20 days 
after the verdict was returned. The appel- 
lant here was defendant below against whom 
the verdict was rendered. The reasons giv- 
en by the court for disturbing a verdict of 
tbe Jury which was apparently satisfactory 
to both parties is stated by tbe court as fol- 



lows; "For tbe reason that, tbe court was 
of tbe opinion that tbe matter involved ta 
this action should be tried out in case No. 
G36 on the trial docket of this court, which is 
a suit in equitr for tbe dissolution of a 
partnership, accounting, and setUememt «t 
the partnership affalra in which action all 
the rights of the parties hereto can be de- 
termined; Frank M. Anderson and one 
John H. Harris being plaintiffs, and said 
George C. Chrisman, defendant," etc. 

[1, 2] The reason of the court being stated 
fully and in detail, it must be presumed tbat 
there was no other reason for the action 
taken. This reason was not a sufficient one 
for disturbing the verdict of the Jury. There 
is not a snggestion of fraud, collusion, or 
that the court had in any way been imposed 
npon, nor even that the verdict was an erro- 
neous or improper one. It is therefore un- 
necessary to discuss the Inherent powers of 
the court, in controlling its process and Judg- 
ments during the term; if the power exer- 
cised In this case exists, and if Iiong v. Coun- 
ty Commissioners, 5 Okl. 128, 4T Pac. 1063, 
takes too narrow a view of the law, which It 
Is not necessary here to decide, yet still the 
Court, nnder the facts of this case, erred In 
setting aside a verdict acquiesced in by the 
litigants. 

The cause should be reversed. 

PER CURIAM. Adopted In whole. 



BAIil^EN & m^VT)M.\y V. BANK OF 
KRENLIN. 

(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Syllahui hy the Court.) 
Banks and Bankino <i 140*)— Cdeckb— Lia- 
nn^iTT OF Bank to Holder. 

Under section 132 of the act of March 20, 
1009 (Laws lUOO. c. 24), known as tbe Nego- 
tiable Instruments Law, which requires an ac- 
ceptance of a bill of exchange to be in writing, 
and section 185 of said act, wMch provide* 
that checks are governed by tbe provisions of 
the act with reference to bills of exchange with 
certain exceptions, and section l80 of said act, 
which provides that a check does not operate 
as an assignment of any part of the funds to 
the credit of the drawer with the bank, and 
the bank is not liable to the holder unless and 
until it accepts or certifies the check, no liabil- 
ity is created against the bank by the oral 
statement of one of it* officers that a check 
drawn on it is good, made to a person who is 
about to purchase the check. 

[Ed. Note. — For other cases, see Banks and 
Banking, Cent Dig. f! 380-392, 394-397; Dec. 
Dig. § 140.*] 

Commissioners' Opinion, Division No. 2. 
Error from Superior Court, Garfield County ; 
Dan Huett, Judge. 

Action by Ballen & Friedman against the 
Bank of Krenlln. From a Judgment sus- 
taining a demurrer to the petition, plaintiff 
brings error. Affirmed. 



*9ot other cases see sun* topic and section NUUBBR (a Deo. Dig. * Am. Die. Kex-No. Series ft Rap'r indazM 

Digitized by Vj 005^ ^^ 



540 



130 PACIFIC BBFOBTER 



iOkl. 



A. J. Jones, of Enid, for plaintiff In error. 
Oarber & Kruse, of Enid, for defendant In 
error. 

ROSSBR, 0. This was an action by Mike 
Ballen and 'Dave Friedman, a pnrtuershlp 
composed of BalleA & Friedman, against the 
Bank of Krenlin. The trial court sustained 
a demurrer to the plalntifiPs' petition, and 
they have appealed. The petition alleges. In 
substance, that the defendant is Indebted 
to plaintiffs' upon two checks dated July 16, 
1910; that the checks were drawn by B^ank 
liowery, one payable to the order of George 
Kelhm, and the other to the order of Joe 
Fleming; that on the 18tb day of July, 1910, 
the checks were offered by their bolder to 
plaintiffs as a cash Item; that the plaintiff 
then and there, through the agency of the 
Security State Bank of Bnid, Informed the 
defendant of the existence and presentation 
of said checks, and then and there inquired 
of the defendant as to their value; that 
the defendant, answering, said to plaintiffs' 
agent, the Security State Bank, "The checks 
are good;" that plaintiffs then accepted the 
cheeks and paid the face value of the same 
to the owners thereof; that they immediate- 
ly presented the checks in the usual course 
of business ; and that the defendant refused 
payment and protested them. Tbe question 
presented is as to whether or not the peti- 
tion alleges a cause of action. 

This transaction occurred after the act of 
March 20, 1900 (Laws 1909, c. 24), com- 
monly called the Negotiable Instruments 
Law, had become the law In this state. 
Section 185 of that act la as follows: "A 
check Is a bill of exchange drawn on a bank 
on demand. Except as herein otherwise pro- 
vided, the provisions of this act applicable 
to a bill of exchange payable on demand ap- 
ply to a check." Section 132 of tbe act is 
as follows : "The acceptance of a bill is the 
signification by the drawee of his assent to 
the order of the drawer. The acceptance 
must be In writing and signed by tbe drawee. 
It must not express that the drawee will 
perform his promi.'^e by any other means 
than the payment of money." 

It Is contended by tbe plaintiffs that, as 
they were informed, by the defendant's cash- 
ier, that the check was good and acted upon 
that information, the bank is estopi)ed to 
deny liability, and is responsible for the 
amount of the checks. As a general propo- 
sition of law, as applied to ordinary trans- 
actions, the plaintiff is undoubtedly correct ; 
but tbe question here is whether the ordi- 
nary principles of law In this regard apply 
to negotiable Instruments, including bank 
checks. It is believed that they do not ap- 
ply, at least in the absence of actual fraud, 
which Is not alleged tn this case. The Xego- 
tlnlile Instruments Law was intended to fix 
and settle the rights of the parties, so far 
as they are affected by Its operation. Colum- 
bian Banking Company t. Bowen, 134 Wis. 



218, 114 N. W. 461. Section 132 of that hiw, 
quoted above, provides that the acceptance 
of a bm of exchange must be in writing. 
Section l85, quoted above, provides that 
checks shall be governed by the same rules 
as bills of exchange. Section 1S9 provides 
that a check -of Itself does not operate as an 
assignment of any part of tbe funds to tbe 
credit of the drawee with the bank, and that 
the bank is not liable, unless and until it ac- 
cepts or certifies tbe check. The oral state- 
ment that the checks were good was not a 
lawful acceptance, as required by the statute. 
Neither was it a certification, because a cer- 
tificate means a declaration in writing, and a 
certificate must be In writing. Tbe Identical 
question Involved here was before tbe Supreme 
Court Of the state of Colorado in the case of 
Van Buskirk v. State Bank, 35 Colo.. 142, 83 
Pac. 778, 117 Am. St Rep. 182. In that case 
the party receiving the check telephoned to 
the bank on which it was drawn and asked If 
the check was good, and was Informed that 
the check was all right The check was then 
cashed on the faith of this reply to tbe ques- 
tion. The drawer of the check within a few 
minutes, and before It was presented for 
payment, instructed the bank not to pay It; 
and tbe bank refused to pay It. The court 
held that the bank was not liable, and in 
doing so construed the identical sections of 
the Negotiable Instruments I.aw, which are 
quoted above. 

In the case of B. ft O. R. Co. v. First 
National Bank, 102 Va. 753, 47 S. E. 837, 
it was held, under section 132 of the Nego- 
tiable Instruments Law of that state, which 
is identical with tbe same auction In force 
in this state, that the acceptance of a check 
must be in writing, and that the drawee is 
not liable to the holder, unless and until It 
certifies such a check. The same construc- 
tion was given to the seme statute in Seattle 
Shoe Co. V. Packard, 43 Wash. 527, 86 Pac 
845, 117 Am. St. Rep. 1064. 

In tlie case of Lewin v. Grelg, 115 Ga. 127, 
41 S. E. 497, tbe suit was brought on a blU 
of exchange. A colored man, desiring to 
purchase certain goods from the defendant, 
presented the bill of exchange in payment, 
and the plaintiff, before delivering him the 
articles, went to the defendant's office and 
inquired whether the draft was good, and 
whether they would accept It, and was told 
that tbe draft was good as gold, and that 
they would accept It and it ,would be paid. 
The Georgia Code required an acceptance to 
be In writing. The court held that the de- 
fendants were not liable. In the course of 
the opinion the cotirt said: "There is no In- 
timation in the petition that Grelg, Jones & 
Wood agreed to accept the draft if the plain- 
tiff would sell the goods to EHxon; indeed. 
It does not appear that they even knew that 
the plaintiff contemplated making such a 
sale. This being true, how can the sale and 
the delivery of the goods by the plaintiff to 
Dixon be such part performance as would 
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render It a fraud upon the part of Grelg, 
Jones ft Wood not to comply ■with their parol 
acceptance? They •were not parties to the 
contract of sale; they knew nothing about 
such contract between the plalntlflF and Dix- 
on ; and the fact that the plalutltF compiled 
with his part of the contract that he made 
■with Dixon surely cannot be said to be such 
part performance as would render it a fraud 
for Grelg, Jones & Wood to fall to comply 
with their separate and distinct contract of 
parol acceptance of the bill of exchange. 
Even though the plaintiff, In selling the goods 
to Dixon, relied entirely upon the parol ac- 
ceptance of the bill by Greig, Jones & Wood, 
he was bound to know the law and know 
that B'lch an acceptance was absolutely 
void." See, also, Duncan v. Berlin, 60 N. X. 
151; Rlsley v. Phoenix Bank of the State 
of New Tork, 83 N. Y. 318 [38 Am. Rep. 421] ; 
Anderson t. Jones [102 Ala. .537] 14 South. 
871; Upham t. Clute [105 Mich. 350] 63 N. 
W. 317; Izzo V. Ludlngton [79 App. DIt. 272] 
79 N. T. Supp. 744 ; Haeberle v. O'Day, 61 
Mo. App. 390. 

The equitable grounds under which plain- 
tiffs claim seem to be strong; but a consider- 
ation of all the facts show that, even on equi- 
table grounds, the bank Is entitled to consid- 
eration. Suppose that, when asked about the 
checks, the drawer had to his credit In the 
bank an amount sufficient to pay them. The 
bank would naturally answer that the checks 
were good. They were good as the account 
then stood; and If other checks, sufficient to 
reduce the balance below the face of those in 
controversy, had not come In before they 
•were presented, they would liave be«n paid. 
If no other checks had been issued, the bank 
woBld have done the drawee a grave injos- 
tlce If It bad answered that the checks were 
not good. Then, after giving out the infor- 
mation, suppose other checks had been pre- 
sented. Under section 189 of the Negotiable 
Instruments Law, the giving Of the checks 
In suit did not operate as an assignment of 
any part of the drawer's fund. The bank 
could not refuse to pay other checks that 
were presented. The cberks sued on had not 
been certified. The bank would have been 
liable to any person presenting a check, un- 
less they paid it. It Is clear that to require 
the bank to pay these checks would be to 
make it responsible for having told the checks 
were good, without any fraudulent intention, 
and at a time when its books showed they 
were paid. The inquiry was made concern- 
ing the checks as such; and there is nothing 
in the petition to Indicate that either the 
plaintiffs or the bank bad in mind anything 
except the status of the drawer's account, 
and certainly no contract, equitable or other- 
wise, except as contained In the checks was 
contemplated by the parties. 

The case of First National Bank ▼. School 
District, 31 Okl. 139, 120 Pac. 014, 39 L. R. 



A. (N. 9.) 655, was decided on the statute In 
force in Oklahoma prior to the enactment of 
the Xegotiable Instruments Law. In that 
case the school district gave one Bartsch a 
check on the bank. The next morning the 
district treasurer, acting for the district. In- 
structed the vice president of the bank not 
to pay It. The check was left with the vice 
president by Bartsch the day it was drawn, 
and the vice president promised to give him 
credit for the amount. The bank paid the 
check to Bartsch and returned It to the school 
district as a voucher against Its account. 
The school district sued the bank to recover 
the money, and It was held that It was en- 
titled to recover. It was held that the reten- 
tion of the check by the bank, and the ver- 
bal promise to pay it, was not such an ac- 
ceptance as prevented the school district 
from countermanding payment It was held, 
further, that the giving of the check did not 
operate as an assignment of the funds in the 
hands of the bank until It was presented for 
acceptance or payment. 
The Judgment should be affirmed. 

PER CURIAM. Adopted in whole. 



GALBRAITH et al. v. OKLAHOMA STATE 
BANK. 

(Supreme Court of Oklahoma. Oct 23, 1912.) 

(St/llalui bv the Court.) 

1. JVDOMENT (§ 144*)— DBrAULTjUDOMBNT— 

Setting Aside. 

Where a ease against two defendants is 
called In its regular order, and one of them 
fails to appear, and the other appears and 
states that be has no defense to the action, and 
the court hears the evidence offered on the part 
of plaintiff and renders judgment for plaintiff, 
it is not error to refuse to set aside die judg- 
ment, althongh there was an answer on me at 
the time, and though the record of the judgment 
states that defendants had failed to appear aud 
plead, answer, or demur, and were adjudged in 
default 

(Ed. Note. — For other cases, see Judgment, 
Cent Dig. | 255; Dec. Dig. i 144.*] 

2. FRACDrLENT CONVEYANCES (§ 276») — 
TbANSACTIONS — INVALIDITV — TRANSFEBS 

OF Stock in Tbade— Pkebumption. 

Under the provisions of sectidu 7908, 
Comp. L., a sale of merchandise in bulk is pre- 
sumed to be fraudulent and void, and this pre- 
sumption can be rebutted only by the trans- 
feree showing that at least 10 days before the 
tr.'insfer in goud faith be made full and explicit 
inquiry of the transferrer as to the names and 
addresses of each and all of his creditors, and 
that be demanded and received from the trans- 
ferrer at least 10 days before such transfer a 
list of names and addresses of all the creditors 
of such transferrer, showing the amount owing 
each, which statement was sworn to by such 
transferrer and which contained a declaration 
that it was a correct list of all his creditors, 
with the post ufSce address <ft each and the 
amount owing each, and that at least 10 days 
before such transfer he notified or caused to be 
notified of sitch proposed transfer, personally 
or by registered mail, each of the creditors of 
the transferrer of whom he had knowledge or 
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could, with the exeicise of reasonable diligence, 
acquire knowledge, and that such purchase was 
made by him in good faith for a fair considera- 
tion actually paid. 

[Ed. Note.— For other cases, see Fraudulent 
Conveyances, Cent "Dig. J SOS; Dec. Dig. § 

3. fbaudui.ent convetances (| 206*) — 
Tbanbactions — Invalidity — Tbansfebs 
OF Stock in Trade— Pbesumption. 

This presumption can be taken advantage 
of by any creditor of the transferrer, although 
his debt was in existence before the transferrer 
acquired the stock of merchandise, and al- 
though none of the consideration for the debt 
went into the stock. 

fEd. Note. — For other cases, see Fraudulent 
Conveyances, Cent Dig. §f 629, 630; Dec Dig. 
I 20e.»] 

4. Fbaudulent Convetances (| 228*)— Rem- 
edies OF CBEDrroBB — Attachment. 

A failure to comply with the statute raises 
such a presumption of fraud as will justify tbv 
attachment of the stock in the hands of the 
transferee. 

[BM. Note. — ^For other cases, see Fraudulent 
Conveyances, Cent Dig. |g 685-667; Dec. Dig. 
S 228.«1 

Gommisslouers' Opinion, DlTision No. 2. 
Error from Pottawatomie Connty Court; J. 
H. Woods, Judge. 

Action by the Oklahoma State Bank 
against Oliver Galbralth and another, and 
R. M. Galbralth intervenes. Judgment for 
plaintiff against defendants and against the 
Interpleader snstalnlng an attachment of 
property claimed by him, and defendants and 
Interpleader bring error. Aflirmied. 

H. H. Smitb and W. T, WUllams^ both of 
Shawnee, for plaintiffs In error. Lydick & 
Elggerman, of Shawnee, for defendant in er- 
ror. 

ROSSER, C The parties to this action 
are designated In this opinion In the same 
way as in the lower conrt 

In 1907 the defendant E. F. Galbralth 
Jointly with the defendant Oliver Galbralth 
execnted to the plaintiff the note sued on 
In this action. Some time after the note 
was given, be bought a stock of merchan- 
dise from the interpleader, R. M. Galbralth, 
and gave bis note in payment of the pur- 
chase price, and assumed certain indebted- 
ness of the business. He did not make a 
success of the business, and after some time 
he sold the stock back to the interpleader. 
The interpleader surrendered to him the 
note which he bad given for the purchase 
price of the stock, and also paid the debts 
that were owing for the merchandise in the 
store, but did not pay the note upon which 
this salt was brought. In the sale of the 
stock back to the Interpleader, neither the 
defendant E. F. Galbralth, nor the Inter- 
pleader, R, M. Galbralth, made any attei'!)t 
to comply with the provisions of section 
"008, Comp. Laws (Laws 1907-08, p. 557). 
That section Is as follows : "The transfer 
of any portion of a stock of goods, wares 
or merchandise otherwise than In the ordi- 



nary course of trade. In the regular and 
usual prosecution of the transferrer's busi- 
ness, or the transfer of an entire such stock 
in bulk shall be presumed to be fraudulent 
and void as against the creditors of such 
transferrer and such presumption may be 
rebutted only by a proposed, transferee show* 
ing that at least ten days before the trans- 
fer, and in good faith, he made a full and 
explicit inquiry of the transferrer as to the 
names and addresses of each and all of his 
creditors, and that be demanded and re- 
ceived from such transferrer at least ten 
days before such transfer a list of names 
and addresses of all of the creditors of such 
transferrer, showing the amount owing each, 
which statement must be sworn to by sucb 
transferrer and shall Include a declaration 
that (it) is a correct list of all of bis cred- 
itors with the post office address and tbe 
amount owing each; and that, at least, ten 
days before such transfer be notified or 
caused to be notified, of sucb proposed trans- 
fer, i)ersonall7 or by registered mail, each 
of the creditors of the transferrer of whom 
such transferee bad knowledge or could, with 
the exercise of reasonable diligence acquire 
knowledge; and that such purchase was 
made by him In good faith for a fair con- 
sideration, actually paid." L. 1907-08, p. 
557. Tbe plaintiff bank sued and attached 
the merchandise in the hands of B. M. Gal- 
bralth. There was a Judgment for plaintiff, 
and defendants and Interpleader have ap- 
pealed. The case was tried to the court, 
who made special findings of fact. The court 
found that section 7908 was not complied 
with. He found tiiat tbe interpleader did 
not use reasonable diligence to learn of Its 
existence. The court further found, in sub- 
stance, that tbe sale of the stock by EL F. 
Galbralth to tbe Interpleader was made In 
actual good faith for a valuable conaidem- 
tion, and without any intent on the part of 
either purchaser or seller to hinder, delay, 
cheat, or defraud tbe creditors of E. F. Gal- 
bralth. Tbe court tendered Judgment by 
def a ult against the defendants for the amount 
of tbe debt, and sustained tbe attacbmeot. 
[1] Tbe defendant assigns as error tbe ac- 
tion of the court In rendering Judgment by 
default It is not necessary to decide wheth- 
er a Judgment by default was error or not 
However, the answer was due on the 4th 
of October, and was not filed until Novem- 
ber 26tb, and then without leave of the 
court Some of tbe minutes on tbe Judge's 
bench docket are. attached to tbe case-made 
for the purpose of showing that the answer 
was filed by leave of tbe court, but tbe min- 
utes on tbe bench docket are for tbe conven- 
ience of the Judge, and cannot be considered 
for the purpose of contradicting the recitals 
of the Judgment on the record. Cockrell t. 
Schmltt, 20 Okl. 207, 94 Pac. 521, 129 Am. 
St. Rep. 737. Tbe record of the Judgment, 
as it appears on tbe Journal, shows that tbe 
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case came an ki Jte regnlac, tunder, that tlte 
defendants were called and failed to aM>ear, 
and tbat the court heard evtdepce, Indading 
the oral testimony of witnesses, and there- 
apon rendered Judgment, ^^ven. though the 
court had considered the answer as filed, on- 
less the defendants had. appeared and of- 
fered proof of the allegations, the plaintiff 
would h^ve recovered Just the same when it 
proved its case. But the order overruling 
the motion for new trial shows that the an- 
swer was filed out of time without leave of 
court, and also show^ that one ox the de- 
fendants, E. F. Galbralth, by his attorney, 
represented to the court at the time the 
Judgment was entered that be owed the note, 
and that he had no defense to it. Even 
though a technical Judgment by default had 
been improper under the circumstances, it 
was not error to render some sort of Judg- 
ment for plaintiff. The defendants knew 
of the pendency of the action, and one of 
them was present, and offered no defense, 
and made no request fo; time In which to 
do 80. 

12] The principal question Involved in this 
case is as to the effedt of the failure to com- 
ply with section 7908, Comp. Laws, above. 
It l8 contended that the failure to comply 
with the terms of the statute was only prima 
l^cie evidence of fraud and did not raise 
a conclusive presumption, and that the court 
having found as a matter of fact that, not- 
withstanding the failure to comply with tfie 
statute, the sale was not in fact fraudulent, 
the attachment should have been dissolved. 
It was held by this court in the case of El- 
lett-Keudall Shoe Go. v. Boss, 28 Okl. 697, 
U5 Pac 892, following Williams v. Fourth 
National Bank, 15 Otl. 447, 82 Pacl 496, 2 
L. B. A. (N. S>^ 834, 6 Ann. Cas. 970, that 
th» act of 1903, regulating tlie aales of stocks 
of merchandise in bulk, did not render a 
sale made in violation of that statute con- 
clusively fraudulent and void, but that the 
failure to comply with such statute only 
created a rebuttable presumption that such 
a sale was void. But the sale In question 
here was governed by section 7908, quoted 
above. The language of the statute is differ- 
ent from the act of 1903, and more stringent 
in Its terms. Act 1903, p. 2^, provided that: 
"A sale of any portion of a Stock of mer- 
chandise • • • will be presumed to be 
fraudulent and void «3 against the creditors 
of the seller, unless the seller and purchaser 
togethei' shall at least five days before the 
gale make a full and detail inventory," etc. 
Section 7908, Comp. Laws, provides that: 
"The tianai&e of any portion of a stock of 
goods, wares and nierchandlse otherwise tben 
in the ordinary course of trade, • .• • 
shall be presumed to be fraudulent and void 
as against th^ creditors of such transferrer, 
and such presumption may be rebutted only 
by a proposed transferee showing that at 
least ten daya before the transfer, and in 
good faith, he made a full and explicit in- 



quiry of tb» tranafcnreraa to'the names axid< 
addrrases of each and all of his oredltots,'' 
etc. The act of 1908 is not as striBgent am 
the later act. Under tbe provlslous of sec- 
tion 7908, the presumption of fraad arises 
whenever there is a sale in bulk. This pre- 
sunqptloa can only be rebutted by showing 
a compliance with the provisions of the act. 
Tbe presumption is conclusive unless. the pro- 
visions, of the act are complied with. This 
is the plain meaning of tiie language used. 
As a failure to comply with the act raised 
the conclusive presumption that the sale was 
fraudulent, no evidence of good faith was 
competent, and the finding of tbe court that 
the sale was in fact In good faith and with- 
out a fraudulent intent was npt supported 
by competent evidence, and must be disre- 
garded. The court probably beard the tes- 
timony and made the finding, so that the 
question could be properly presented her& 
lie did not err in declining to permit the 
Judgment to be controlled by the finding. 

[3] It is contended that as tbe debt upon 
which suit was brought was in existence be- 
fore E. F. Galbralth bought the stock, and 
as tbe credit was not obtained upon the 
faith of bis ownership of the stock, the plain- 
tiff cannot take advantage of tbe failure to 
comply with the statute. But the statute 
provides that sales in bulk shall be presumed 
to be fraudulent and void as against credi- 
tors of the transferrer. There is nothing In 
the statute which Justifies a holding that it. 
does not aj;>ply in favor of all creditors. In 
the state of Indiana an act of the Legisla- 
ture, similar to that here construed, provided 
that only those creditors who bad sold goods, 
or loaned money to go into tbe business were 
entitled to its benefits. In tbe case of Mc- 
Klnster v. Sager, 163 Ind. 671, 72 N. E. 854, 
68 L. R. A. 273, 106 Am. St Rep. 268, the 
statute was held unconstitutional because 
only a portion of. the seller's creditors were 
entitled to its benefits. It wa^ held, upon, 
what seems to be unassailable grotmda, that, 
tbe Legislature could not discriminate be-, 
tween creditors. It is to be presumed that 
our Legislature knew of tbe legislation In 
Indiana and of the action of the Supreme 
Court there, and that the benefits of the act 
were extended to all creditors In order to 
avoid tbe question of the unconstitutionality 
of tbe a^t upon tbi^ ground. 

[4] Finally, it is contended that the sale 
without compliance with tbe act while a 
legal or constructive fraud does not furnish 
grounds for attachment. But it Is believed 
the violation of the act is sufficient proof of 
fraud to Justify an attachment. The eighth 
ground of the attachment, set forth in sec- 
tion 5701, Comp. Laws, is where tbe defend- 
ant "has assigned, removed, or disposed of, 
or Is about to dispose of his property, or a 
part thereof, with the intent to defraud, hin- 
der or delay bis creditors." Section 7998| 
Comp. Laws, provides that sales without 
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oompilance with Its proTlslons shall be pre- 
sumed to be fraudulent and void. The effect 
of thla language Is to dispense with proof of 
fraud. When fraud Is proven attachment 
will lie. Under this statute, when Its terms 
hare not been compiled with, the plaintiff, 
without making further proof, stands Just 
as he would after making proof of actual 
fraud. In Love, Sheriff, v. Hill, 21 OkL 347, 
96 Pac. 623, It was held. In effect, that a 
transfer of personal property, not accom- 
panied by Immediate delivery and actual and 
continued change of possession as required 
by Wilson's Rev. & Ann. Stat 1903, S 2775 
(section 2933, Comp. Laws), was ground for 
attachment. In EUett-Kendall Shoe Co. v. 
Ross, 28 Okl. 697, 115 Pac. 892, which was 
a proceeding by attachment, there are no ex- 
pressions of the court Indicating that attach- 
ment was not the proper proceeding. In Wil- 
liams V. Fourth National Bank, 15 Okl. 477, 
82 Pac. 496, 2 li. R. A. (S. S.) 334, 6 Ann. 
Cas. 970, the court holds that under the act 
of 1903 the presumption of fraud may be 
rebutted, and that, when It is, the attach- 
ment should be dissolved. The reverse then 
must be true, that, until the presumption is 
overthrown, there are grounds for attach- 
ment. Under the act now tn force, the pre- 
sumption can be overthrown only by showing 
a compliance with Its terras. That is not 
shown in the present case, and therefore the 
sale in contemplation of law was fraudulent, 
and the attachment lies. In Cook v. Burn- 
ham, 3 Kan. App. 27, 44 Pac. 447, it was held 
that, where an Insolvent debtor made a dis- 
position of his property inhibited by law, an 
attachment should be sustained, whether 
there was an actual fraudulent or corrupt 
purpose or not. In the course of the opin- 
ion the court said: "Then there is an actual 
transfer of the property, the natural and 
necessary consequence of which is to place 
ol>stacle8 In the way of creditors, and to 
hinder and delay or defraud them In the 
collection of their claims. The law con- 
clusively presumes that such consequences 
were intended. Being Intended through the 
doing of a voluntary act, wlilch Is, under the 
circumstances, unlawful, the law condemns 
the act as fraudulent Law writers and 
courts have said much about fraud In law 
as distinguished from fraud In fact creating 
no little confusion often by the different 
meanings attached to the terms, and given 
rise to at least apparent inconsistencies In 
decisions. But In most cases any differences 
of opinions :ire more seeming than real. It 
Is of little importance whether it be said 
that a certain transaction is a fraud in law, 
or whether as is probably more nearly cor- 
rect it be simply held when viewed under 
the law, to be conclusive evidence of a fraud- 
ulent intent." To the same effect is Curran 
V. Rothschild, 14 Oblo. App. 497, 60 Pac. 
nil; Martin v. Duncan, 156 111. 274, 41 N. 



B. 43. In Rothschild Bros. ▼. Trewella, 36' 
Wash. 679, 70 Pac. 480, 68 L. R. A. 281, 104 
Am. St Rep. 973, a creditor who had sold a 
stock of goods without complying with the 
bulk sales law brought an action against the 
purchaser to recover the debt the seller owed 
him. The court, in the course of the opin- 
ion holding that he could not recover, said: 
"It seems to be firmly established that the 
only remedy which the law affords a creditor 
against a fraudulent transfer of property by 
his debtor is to sue his debtor, and reach the 
property fraudulently transferred by attach- 
ment or garnishment These remedies would 
seem to be adequate In all cases where the 
subject of the transfer is tangible personal 
property." In arriving at the conclusion that 
this case must be affirmed, the writer feels 
constrained to say that the result does not 
conform to his notions of Justice. But the 
mandate of the Legislature must be followed, 
and, if the law they have written results In 
hardships. It cannot be helped. The Legis- 
lature, In their desire to prevent dishonest 
men from defrauding their creditors, have 
enacted a law which is a trouble and annoy- 
ance to honest retailers desiring to sell, and 
which (as in. this case) results In injustices 
In individual cases, but the court must fol- 
low the reasonable construction of a stat- 
ute, though it leads to hardship In some cases. 
The Judgment should be affirmed. 

PER CURIAM. Adopted In whote. 



SCHERER V. HULQUIST. 
(Supreme Court of Oklahoma. Jan. 7, 1913.) 

(Byllahug J>v <k« Court.) 
Indians (| 16*)— Cbbek OmzKiffl— 1>a8e»— 

Vaumty. 

Under section 17 of the Supplemental 
Creek Treaty, c. 1323 (Act of June 30. 1902. 32 
Stat 504), which provides that Creek citixena 
may rent tbetr allotments for agricultarai poi^ 
poses for a term not to exceed five years, bat 
without Btipulation or obligation to renew the 
same, a lease executed by a Creek citizen dur- 
ing the life of a prior valid lease, but which 
does not exceed the term of five years from the 
date of the new lease, is valid. 

[Ed. Note.— For other cases, see Indians, 
Cent Dig. i 45; Dec. Dig. § 16. •] 

Commissioners' Opinion, Division No. 1. 
Error from District Court Wagoner County ; 
Robert M. Rainey, Judge. 

Action by C. D. Scherer against Charles 
C. Hulqulst Judgment for plaintiff and 
defendant brings error. Affirmed. 

W. W. Noffsinger, of Muskogee, for plain- 
tiff in error. Watts & Watts, of Wagoner, 
for defendant in error. 

AMES, C. On the 16th day of September, 
1902, Jasper Sarty, a citizen of the Creelc 
Nation, executed to W. A. Garrison an agri- 
cultural lease upon the land Involved for a. 
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term of four years, commencing on the 1st 
day of January, 1903. Thereafter, on the 
31st day of May, 1904, said Jasper Sarty exe- 
cuted to Charles G. Hulqulst, the plaintiff, 
an agricultural lease upon the same land for 
a term of three years, commencing on the 
1st day of January, 1900. Thereafter, on 
the 25th day of September, 1905, the said 
Jasper Sarty conveyed the land by general 
warranty deed to C. D. Scherer, the defend- 
ant in this case. The defendant took posses- 
sion under his deed, and the plaintiff brought 
this suit to recover damages because the de- 
fendant wrongfully withheld possession from 
him, claiming possession imder the second 
lease executed by Sarty. 

The only question presented for our con- 
sideration is whether the existence of the 
Garrison lease rendered the Hulqulst lease 
Told from Its Inception. The trial court held 
that it was valid, and Uulqulst recovered 
damages. No question is raised as to the 
measure of damages or the form of the ac- 
tion ; but the only question presented Is the 
validity of the lease. It is the contention of 
the defendant that the lease is void, under 
section 17 of the act of June 30, 1902, known 
as the Sui^iemental Creek Treaty, c 1323, 
32 Stat. 504. SecUon 17, is as follows: 
"Creek citizens may rent their allotments, 
for strictly nonmineral purposes, for a term 
not to exceed one year for grazing purposes 
only and for a period not to exceed five years 
for agricultural purposes, but without any 
stipulation or obligation to renew the same. 
Such leases for a period longer than five 
years for agricultural purposes, and leases 
for mineral purposes may also be made with 
the approval of the Secretary of the Interior, 
and not otherwise Any agreement or lease 
of any kind or character violative of this 
paragraph shall be absolutely void and not 
susceptible of ratification in any manner, 
and no rule of estoppel shall ever prevent 
the assertion of its invalidity. Cattle grazed 
upon leased allotments shall not be liable to 
any tribal tax, but when cattle are introduc- 
ed Into the Creek Nation and grazed on lands 
not selected for allotment by citizens, the 
Secretary of the Interior stiall collect from 
the owners thereof a reasonable grazing tax 
for the benefit of the tribe, and section 2117 
of the Revised Statutes of the United States 
shall not hereafter apply to Creek lauds." 
It will be observed that this section permits 
the Creek citizens to rent their allotments 
for agricultural purposes for a period of five 
years, without the approval of the Secretary 
of the Interior, and for a longer period with 
his approval, and expressly declares any 
lease in violation of the act to be absolutely 
void. 

The original Carrlson lease extended from 
January, 1, 1903, to January 1, 1907. The 
second or Hulqulst lease was executed on 
>Iay 31, 19M, and extended from January 1, 
1908, to January 1, 1909, and was therefore 
for a term of less than five years firom the 
130P.-35 



date on which It was executed. This is Im- 
portant It will be observed that this is not 
a case of the Indian making a lease for a 
term to commence In futuro and extending 
for a period of five years from the commence- 
ment of the lease. It ia a case of a lease 
being made while another valid lease Is out- 
standing and to a different lessee, to com- 
mence in futuro, and not extending to a time 
In excess of five years from the date on 
which the lease is made. The question in- 
volved is whether, when a valid lease for 
agricultural purposes is outstanding, the In- 
dian can make a new lease, or whether he 
must wait until the complete expiration of 
the old lease before another can be executed. 
This Is the logic of the position taken by 
counsel for the defendant, who placed their 
reliance upon the language of this court In 
Whitham v. Lehmer, 22 Okl. 627, 632, 98 
Fac. 351, 353, where this section of the Sup- 
plemental Creek Treaty was under consid- 
eration, and where Justice Dunn, in deliver- 
ing the opinion, says :•'••• And also 
in our Judgment the spirit and intention of 
the act goes to the extent of precluding the 
allottee from leasing his land in any manner, 
so that on the expiration of five years from 
any date, after the beginning of the term of 
a lease granted, he cannot have it free, clear, 
and unincumbered" — and it is insisted that, 
under this language, the Indian lessor can- 
not renew a lease or execute a new one until 
the complete expiration of the old one, and 
that there must be an Interval of time, no 
matter how short, during which the land is 
free and clear from every rental contract; 
in other words, that the Indian lessor could 
make a new lease one minute after the ex- 
piration of the old lease, but could not make 
a new one one minute before the expiration 
of the old one. We do not so interpret the 
decision of the court The question there In- 
volved grew out of the execution of three 
leases by the Indian. The first lease was 
executed prior to the time when the act un- 
der consideration became operative. The 
court treated this lease as void, for the ex- 
press reason that it was so treated by the 
plaintiff, the allottee, and the defendant, and, 
holding it to be void, held that the second 
lease was valid. It was also held that the 
third lease was Invalid, because "• • • 
The allottee could not, under the facts in 
this case and the terms of the act, make a 
lease on August 8, 1903, which would bind 
him and his allotment from January 1, 1904, 
to January 1, 1909, because, considering the 
term of the Hutchinson lease. It would cover 
a term of more than five years." 

In Scraper v. Boggs, 27 Okl. 715, 117 Paa 
193, the syllabus is as follows : "On the 15th 
day of June, 1904, B. procured an agricultur- 
al lease from a Creek allottee for a period 
of five years. Prior to that time, to wit, on 
the 1st day of August, 1902, the same allot- 
tee had executed a like lease to the same 
land to O., which lease was purchased by B. 
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As a pert of the consideration ft>r the lease 
between the allottee and B., It was agreed 
between them that B. would surrender any 
rights that he might acquire by reason of his 
purchase of the prior lease to O. Held, that 
the lease from the allottee to B. Is not In con- 
travention of the federal statute, which pro- 
rides that 'Creek citizens may rent their 
allotments for strictly nonmlneral purposes 
for a term of not exceeding one year for 
gracing purposes, and for not exceeding five 
years for agricultural purposes, but without 
stipulation or obligation to renew the same.' " 
This same section was before the court in 
Williams V. WUUnms, 22 Okl. 672, 98 Pac. 
909, and Groom v. Wright, 30 Okl. 652, 121 
Pac. 215; but this exact question was not 
touched upon in those cases. 

The subject of overlapping leases is con- 
sidered in several other cases which have es- 
caped the attention of counsel in this case. 
In Moore v. Girten, 5 Ind. T. 384, 82 S. W. 
848, it was held that, under the act of Con- 
gress allowing the Quapaw Indians to lease 
their lands for a term of three years, a lease 
of such lands, made In March, 1898, to begin 
in March, 1901, and to run for a term of two 
years, was valid, though made to one hold- 
ing under a three-year lease from March, 
1S98. In United States v. Abrams (C. C.) 
181 Fed. 847, Judge Campbell, District Judge 
of the Eastern District of this state, holds 
that, under the act of Congress permitting 
Quapaw Indians to lease their allotments for 
mining purposes for a term not exceeding 10 
years, a 10-year lease, executed during the 
life of a previous lease, is valid, provided the 
aggregate outstanding terms do not exceed 
10 years; and this holding is affirmed by 
the Circuit Court of Appeals in United States 
V. Abrams, 194 Fed. 82, 114 C. C. A. 160, and 
United States v. Noble, 197 Fed. 292, 295, 
116 C. C. A. 654, 657. In the latter case it 
is said : "It is contended that what is styled 
overlapping leases are invalid; and, when an 
Indian allottee has leased his land for 10 
years for mining purposes, he cannot again 
lease it until the expiration of that period, 
and that such a construction would be for 
the Indian's benefit and protection. It may 
be such a provision would be for the Indi- 
an's better protection; but, it is for Con- 
gress to give the protection, and not the 
courts." 

Creek citizens are citizens of the United 
States and of the state of Oklahoma (Act 
Feb. 8, 188T, 24 Stat 390, c. 119, as amend- 
ed by Act March 3, 1901, 31 Stat. 1447, c. 
868; Act June 16, 1906, c. 33;J5, 34 Stat. 
267), and as such have the right to make con- 
tracts, except when limited by law. In this 
case the express right to lease their lands 
for agricultural purposes, for a term not ex- 
ceeding five years, is conferred upon them. 
The approval of the Secretary of the Interior 
is not necessary, unless the lease is for a 



longer term. The policy of the sovenunent 
is to give them such a measure of control 
over their property as to train them in the 
duties and responsibilities of citizenship and ' 
of property owners; and it may be said to - 
their credit that a very great per cent of the 
cases in which their disabilities are relied 
upon are cases to which they are not parties, 
and for which they are in no way responsi- 
ble. The act conferring upon them the right 
to make these leases puts two limits ; one is 
that the lease shall not exceed the term of 
five years, and that it shall be without any 
stipulation or obligation to renew the same. 
The lease here involved expired within five 
years from the date on which it was execut- 
ed. It was not a renewal of any previous 
lease, and it contained no stipulation or ob- ' 
ligation to renew the same. There is no 
claim of fraud and the Indian citizen is not 
seeking to repudiate. 

Believing that the lease is valid, and that 
it does not come within any of the prohibi- 
tions of the act under consideration, we 
think the judgment of the trial court should 
be affirmed. 

PER CURIAM. Adopted in whole. 



CITY OF SHAWNEE v. HEWETT. 
(Snpreme Court of Oklahoma. Feb. 18, 1913.) 

(Syllabui hv the OourtJ 
Municipal Cobporatiohs (i 185*) — Dis- 

CHABGB OF OFFICES — INSUFFICIENCT OF 

Revenue. 

Where the revenues of a city are not suffi- 
cient to pay an assistant chief of police, the 
council have the right to discontinue the office, 
and to discbarge the incumbent of that office 
without charges having been preferred against 
him. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. iS 492-509 ; Dec. Dig. 
I 185.*] 

Commissioners' Opinion, Division No. 2. 
Error from Pottawatomie County Court; B. 
D. Reasor, Judge. 

Action by John Hewett against the City 
of Shawnee. Judgment for plaintiff, and de- 
fendant brings error. Reversed and ren- 
dered. 

E. E. Hood and W. M. Engart, both of 
Shawuee, for plaintiff in error. 

ROSSER, C. This was an action by John 
Hewett against the city of Sltawnee to re- 
cover an amount which be claims the city 
owed him for salary for the month of Janu- 
ary, 1908, as as.slstant chief of police for 
said city. The case was tried upon an agreed 
statement of facts, which is as follows: 

"First It is agreed that John Hewett was 
the regularly appointed, qualified, and acting 
assistant chief of police of the city of Shaw- 
nee on the 31st day of December, 1907, at a 
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salary as proTideft t^ ordinance duly passed 
providing for assistant ctalef of police, of 
seveuty-five ($76). dollars per moDtb, which 
ordiuance was in force and effect during the 
month of January, 1808. 

"Second. That after the adoption o< the 
Constitution, and prohibition went Into ef- 
fect in this state, the revenues of the city 
dropped off to a large extent, and, tn order 
to economize, the mayor and council on the 
3d day of December, 1907, adopted the fol- 
lowing resolution and motion: 'Motion by 
Clayton seconded by Day that the mayor ap- 
point a couuulttee of four to act In conjunc- 
tion with himself to investigate the various 
departments of the city, and ascertain as 
best they can where retrenchments can be 
made^ thus curtailing the expenses of the 
dty as mnch as it is possible to do so. Mo- 
tion carried. The mayor appointed the fol- 
lowing meuibeis of the committee : Clayton, 
Plerson, Love and Wayne.' That on the 
19th day of December said committee made a 
report to the mayor and council in compli- 
ance with said resolution, a copy of which 
report is hereto attached, marked 'Exhibit A,' 
and made a part of this agreed statement of 
facts: 'Report of Council Ways and Means 
Committee. To the Mayor and Ooundl of 
the City of Shawnee — Gentlemen: After a 
careful Investigation into the financial and 
other conditions of the fire department, po- 
lice department and street department of the 
dty with a view to bring the cost of their 
maintenance within the limits of the reve- 
nues, your committee recommends as follows: 
Ist That one man be cut off from the cen- 
tral Are station force and that for the pro- 
tection of property the two mbstatlons be 
maintained as at present 2nd. That the 
day force of poUoe shall consist of the chief 
of police, two patrolmen and a desk ser- 
geant The night force to consist of two 
patrolmen, one of whom may be designated 
88 assistant chief, the office of which we 
hereby recommend be abolished; and one 
to be the merchant's police, and a desk ser- 
geant; we also recommend that the dty can- 
Dot at present maintain a dty detective. 
This reduction will place the cost of the 
force $490.00 per month, a saving of $315, 
monthly. We further recommend that the 
cost of feeding the dty prisoners who are 
used on street work shall be borne by the 
poll tax and street revenues. 3rd. We fur- 
ther recommend that no horses shall be fed 
or kept with the dty teams at the city's 
expense. We recommend that these changes 
take place on January 1st 1908. B. H. Clay- 
ton, C3)alrman. J. W. Wayne, W. T. Love, 

Committee. , Mayor.' Report of ways 

and means committee which was appointed 
by the mayor at the last council meeting t* 
Investigate the various departments of the 
dty in regard to curtailing the expenses as 
mnch as possible was read. Motion by Lain 
seconded by Wayne that the report be adopt- 
ed. Report was adopted. Thereupon the 



following «ctlon was had: 'Afotkm by Clay- 
ton seconded by Wayne that the mayor and 
chief of police carry out the recommendation 
of the ways and means committee report 
Motion carried.' 

"Third. That thereupon and In compliance 
with said report and its adoption as afore- 
said, and the motion giving the mayor and 
chief power to carry out said report the 
mayor and chief of police removed several 
of the police otBcers of the city of Shawnee, . 
among which was the above-named plaintiff, 
said removal to begin on and from the morn- 
ing of the 1st day of January, 1908, and has 
not since aded as assistant chief. 

"Fourth. That said plaintiff has ever since 
been ready and willing to perform the said 
duties provided he was allowed to do so, 
and that he tendered his services to the 
chief of police of the city of Shawnee." 

This statement shows that the office of as- 
sistant chief of police was in effect abolished, 
at least temporarily, because of lack of rev- 
enues to pay the officer. It was not a re- 
moval from office because of mlscondud or In- 
effidency. The office was not one the existence 
of which was necessary to maintain the city 
government It was an inferior, appointive 
office, and not an organic part of the dty. 
Nothing is better settled than that an office 
may be abolished unless something in the 
statute or Constitution forbids, or, In the 
case of a municipality, something in the stat- 
ute and Constitution, and, when an office Is 
abolished, the incumbent at the time of Its 
abolition has no claim to further compensa- 
tion, even though he may have been appoint- 
ed for a term which had not yet expired. 
The right to an office Is not the right of the 
Incumbent to the place, but the right of the 
people to the officer. Lloyd v. Smith, 170 
Pa. 213, 35 Ati. 199. SupporUng the gen- 
eral proposition, see Oldham t. Mayor of 
Birmingham, 102 Ala. 357,. 14 South. 79.3; 
Ford V. Harbor Com'rs, 81 Cal. 19, 22 Pac. 
278; In re Bulger, 46 Cal. 653; Koch t. 
Mayor, 152 N. Y. 72, 46 N. B. 170; Porter v. 
Howland, 24 Mlse Rep. 434, 63 N. Y. Supp. 
683; Lloyd v. Smith, 176 Pa. 213, 35 Atl. 
199; Commonwealth v. Weir, 165 Fa. 284, 
30 Atl. 835; State Y. McDaniel, 19 S. C. 
114. The rule has been applied to otticers 
of a munldpallty In the following cases: 
City Council of Augusta v. Sweeney, 44 Ga. 
463, 9 Am. Rep. 172; Phillips v. Mayor, etc.. 
of New York, 88 N. Y. 245; Boylan v. Board 
Police Com'rs, 68 N. 3. Law, 133, 32 Aa 78; 
Meissner v. Boyle, 20 Utah, 316, 68 Pac. 1110; 
Heath v. Salt Lake aty, 16 Utah, 374, K> 
Pac. 602; State v. Police Com'rs, 80 Mo. 
App. 206, affirmed In 184 Mo. 109, 71 S. W. 
215, 88 S. W. 27; I^zenby v. Board of Police 
of City of Elmira, 76 App. Dlv. 171, 78 N. 
Y. Supp. 302; Venable v. Police Com'rs, 40 
Or. 458, 67 Paa 203; Moores v. State, 64 Nebw 
486, 74 N. W. 823. In the following cases it 
was held that, where the office was abolished, 
the provisions of law reiiulrlug that the ot- 
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fleer should hare a bearing before discharge 
did not apply: Oldham v. Mayor of Birming- 
ham, 102 Ala. 357, 14 South. 793; Pbillips 
T. Mayor, etc., of N. T., 88 N. Y. 245; Boy- 
Ian V. Board Police Com'rs, 58 N. J. Law, 133, 
32 Atl. 78; Heath v. Salt Lake City, 16 Utah, 
374, 62 Pac. 602; Neumeyer v. Krakel, 110 Ky. 
624, 62 S. W. 518; State v. Police Com'rs, 
80 Mo. App. 206; Lazenby T. Board of Po- 
lice, 76 App. Div. 171, 78 N. Y. Supp. 302; 
Venable v. Police Com'rs, 40 Or. 458, 67 Pac. 
203. In Moores t. State, 64 Neb. 486, 74 N. 
W. 823, It was held that, before a member 
of the police department should be discharg- 
ed for alleged misconduct, unfitness, derelic- 
tion of duty, or other causes affecting his 
character or standing as a public servant, 
charges must he filed against him, and he 
must have an opportunity to be heard, and 
that the right of an ofllcer of the police force 
to defend himself against formal charges is a 
right to vindicate himself from an unjust 
accusation, and not a right to show that 
the pubUc welfare requires his retention in 
the public service, or that the revenues at the 
disposal of the board are adequate for the 
payment of his salary. That there is no 
vested interest or right In an office Is well 
settled. See Taylor v. Beckham, 178 U. S. 
548, 20 Sup. Ct 890, 44 L. Ed. 1187; Butler 
v. Pennsylvania, 10 How. 402, 13 L. Ed. 472; 
Crenshaw t. U. S., 134 U. S. 99, 10 Sup. Ct 
431, 33 L. Ed. 825. 

In this case the plaintiff was not removed 
to make way for another to be appointed. 
Because of the lack of revenues his position 
was discontinued, as were the services of 
several other members of the police force. 
The force was cut down. 

The judgment should be reversed and here 
rendered in favor of the plaintiff in error, 
the city of Shawnee. 

PEE CURIAM. Adopted in whole. 



CITY OF SHAWNEE v. COTTERAL. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

fSyllahui by the Court.) 

Municipal CoRPonATiONs (i 185*)— Insuffi- 
cient Kevkxce— Discharge of Policeman. 
Where the revonues of a city are not suffi- 
cient to pay a policemnn, the council has the 
right to discontinue the office and relieve the 
incumbent from duty without preferring charg- 
es against him. 

[Ed. Note. — For other caspH. see Municipal 
Corporations, Cent Dig. §§ 402-509 ; Dec. Dig. 
! 185.*] 

Commissioners' Opinion, Division No. 2. 
Error from Pottawatomie County Court; E. 
D. Reasor, Judge. 

Action by D. Cotteral against the City of 
Shawnee. .Tudgment for plaintiff, and de- 
fendant brlnsrs error. Reversed and render^ 
ed for defendant. 



B. B. Hoo4 and W. M. Engart, both of 
Shawnee, for plaintiff In error. F. H, Belly, 
of Shawnee, for defendant In error. 

BREWER, C. This action was brought by 
D. Cotteral against the city of Shawnee to 
recover an amount alleged to be due him 
for salary for the month of January, 1908, 
as a policeman of said dty. The case was 
tried upon an agreed statement of facts, and 
resulted in a judgment against the city for 
the amount claimed. The agreed statement 
of facts in this case Is, except as to the 
name of the party, the position held, and 
the amount claimed, identical with that In 
case No. 2532, City of Shawnee v. John Hew- 
ett, 130 Pac. 646, decided at this tei-m of 
court, and not yet officially reported. In 
that case the Judgment of the lower court 
was reversed, and the cause rendered In 
favor of the plaintiff in error, the city of 
Shawnee; the syllabus being as follows; 
"Where the revenues of a city are not suffi- 
cient to pay an assistant chief of police, the 
council has the right to discontinue the of- 
fice, and to discharge the incumbent of that 
office without charges being preferred against 
him." For the reasoning of the court and the 
authorities relied upon, see the decision re- 
ferred to. That case controls the case at 
bar. 

The case should be reversed and rendo- 
ed In favor of the city of Shawnee. 

PER CURIAM. Adopted in whole. 



BIEYER et aL t. LYNDE-BOWMAN-DARBY 

CO. et aL 
(Supreme Court of Oklahoma. Feb. IS, 1913.) 

(Sj/llabus iy the Court.) 

1. Taxation (J 38*)— Lkvt of Tax— Speci- 
fication OP PCBPOSE. 

Section 19 of article 10 of the Constitu- 
tion (Williams' Constitntion and Enabling Act, 
$ 284), which requires that every act of the 
Legislature, levying a tax, shall specify dis- 
tinctly the purpose for which the tax is levied, 
is mandatory, and an act levying an annually 
recurring tax, which does not specif the par- 
pose for which the tax is levied, is void. 

[Ed. Note.— For other cases, see Taxation, 
Cent. Dig. i 67; Dec. Dig. J 38.*] 

2. Taxation (S 38*)— Validity of STAirrrfr— 
Specification of Purpose. 

The act of May 26, 1908 (Sess. Laws 
1907-8, p. 725; Comp. Laws 1900, U 7TSH- 
7742), providing for a graduated tax on land 
holdings, is in conflict with section 19 of arti- 
cle 10 of the Constitution, becauBo it fails to 
specify the purpose for wluch the tax is levied. 
[Ed. Note.— For other cases, see Taxalioo, 
Cent. Dig. i 67; Dec Dig. I 38.*] 

Error from District Court Muskogee Conn- 
ty; R. F. de Graffenreid, Judge. 

Action by the Lynde-Bowman-Darby Com- 
pany and others against Leo Meyer and 
others. Judgment for plaintiffs, and defend- 
ants bring error. Affirmed, 
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Caias. West, Atty. Gea^ tot plfklntlffs In 
error. N. A. Gibson and Preston C. West, 
botb of Muskogee, for defendants in error. 
8. T. Bledsoe, of Oklahoma City, amicus 
carls. 

AMES, Special Jndge. [1,2] Tbe question 
Involred in this case is tbe validity of the 
act of May 26, 1908, entitled: "An act to pro- 
Tide for a graduated tax on land holdings in 
excess of six hundred forty acres of average 
taxable lands, and a graduated tax upon tbe 
Incomes, rents and protlts of lands held by 
lease or rental contract in excess of six hun- 
dred and forty acres, and providing procedure 
Xor collection thereof." Session Laws 1907-08, 
p. 725. Many objections are raised to tbe act 
and are argued elaborately at the bar; but 
we find It necessary to pass on only one: Is 
the act in conflict with section 19 of article 
10 of the Constitution (Williams' Constitu- 
tion & CuabUng Act, § 284)? That section 
la as follows: "Every act enacted by tbe 
Legislature, and every ordinance and resolu- 
tion passed by any county, city, town, or 
municipal board or local legislative body, 
levying a tax, shall specify distinctly tbe 
purpose for which said tax is levied, and no 
tax levied and collected for one purix>8e 
shall ever be devoted to another." The act 
under consideration does not specify, dis- 
tinctly or otherwise, the purpose for which 
tbe tax is levied. Tbe only language in tbe 
act -which is referred to as approximately bo 
stating is that portion of section 2 reading as 
follows: "All i>er8ons owning land in this 
state of taxable value equivalent to six hun- 
dred and forty acres of average taxable val- 
ue, or less, shall pay the same ad valorem 
tax rate as is levied and charged for all pur- 
poses of government against personal or 
other property In this state. • • • " It 
Is argued that pursuant to this language 
the graduated tax is levied "for all purposes 
of government" ; but it is manifest, from 
reading the language, that the phrase, "for 
all purposes of government," does not specify 
tbe purpose for which the graduated tax is 
levied, but is merely descriptive of the rate 
charged against personal or other property. 
This section of tbe Constitution is manda- 
tory; and the failure of tbe act to specify 
the purpose for which tbe tax is levied is 
fatal. Commonwealth v. U. S. Fidelity & 
Guaranty Co., 121 Ky. 409, 89 S. W. 251; 
C. O. & S. W. R. Co. V. Commonwealth, 129 
Ky. 318, 111 S. W. 334, 33 Ky. Law Rep. 
882; Southern Railway Co. v. Hamblen 
County, 115 Tenn. 526, 92 S. W. 238. 

We are not concerned with tbe policy or 
tbe wisdom of this constitutional require- 
ment It Is sufDcient for us that tbe Con- 
stitution so declares. It is apparent, bow- 
ever, tbat, as taxes are paid by the people, 
tbey have required the Legislature, as well 
as other political subdivisions, in levying a 



tax which tbey are to pay, to inform them 
by tbe act of tbe purpose for which tbey are 
to pay the tax; and, in the absence of this 
Information, tbey have a right to refuse pay- 
ment. The people who are called upon to 
pay this tax have no idea why tbey are thus 
taxed. They have no idea for what purpose 
the tax they pay will be applied; and, by 
their Constitution, tbey have reserved the 
right to refuse to pay a tax, unless they are 
informed of its purpose. 

But it is argued tbat under the decisloa 
of this court, In McGannon t. State, 124 Pac. 
1063 (not yet officially reported), It is unneces- 
sary for an act levying a tax of this nature 
to specify the purpose for which it is levied. 
Tbe McGannon Case does not so hold. That 
case Involved the inheritance tax. An inher- 
itance tax Is only levied once, and tbe court 
held that this section of the Constitution did 
not apply for tbat reason, but applied only to 
annually recurring taxes. The tax in the 
case at bar is an annual tax, and therefore 
does not come within the reason or tbe lan- 
guage of the McGannon Case. 

What we have said disposes of the case, 
and it is unnecessary for us to consider tbe 
other questions involved. 

The Judgment of the trial court Is affirmed. 

HATES, C. T., and DUNN, KANE, and 
TURNER, JJ., concur. WILLIAMS, J., be- 
ing disqualified, C. B. AMES, a member of 
the Supreme Court Commission, was appoint- 
ed to sit In bis stead. 



FARMERS' & MERCHANTS' NAT. BANK 

OF HOBART v. SCHOOL DIST. NO. 

66, KIOWA COUNTT. 

(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Bgttahut ly the Court.) 

1. Schools and Sckool Distkicts (| 82»)— 
School Buildings — Contract — Public 

• Policy. 

A contract, made with a school district 
board by a county superintendent of the county 
in which such school district was located, to 
build a schnolhoiise for said district, is void 
as being against public policy. 

[Ed. Note. — For other cases, see Schools and 
School Districts, Cent Dig. §§ 197, 198; Dec. 
Dig. f 82.*] 

2. APPEAL AND ERBOB (J lOll*)— CONTLICT- 

INO Evidence. 

Wliere the testimony was oral and conflict- 
ing and tbe finding of tbe court is general, such 
finding is a finding of every special thing nec- 
essary to be found to sustain the general find- 
ing, and is conclusive upon this court upon all 
doubtful and disputed questions of fact. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {§ 3983-3989; Dec. Dig. § 
1011.»] 

Error from District Court, Kiowa County; 
J. R. Tolbert, Judge. 

Action by the Farmers' & Merchants' Na- 
tional Bank of Hobart Oklahoma, against 
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Scbool District No. 56, Kiowa County. Jvi6g- 
ment for defendant, and plalntlfT brings er- 
ror. Affirmed. 

Geo. h. Zlnk and J. H. Cllne, both of Ho- 
bart, for plaintiff In error. C. A. Morris, of 
Kansas City, Mo., for defendant in error. 

WILLIAMS, J. This proceeding in error 
Is to review a Judgment wherein the plaintiff 
lu error, as plaintiff, sued the defendant in 
error, as defendant, on February 7, 1007, to 
recover (1) the sum of $400 and Interest from 
December 31, 100^, on a certain school dis- 
trict warrant No. 2, Issued by W. T. Keith, 
director, and F. W. Newman, clerk, of said 
district, alleged to have been Issued when 
the school board of said district was In le- 
gal session and to have been registered by J. 
W. Clark as treasurer. It was further al- 
leged that (2) said warrant was Issued in 
favor of B. L. Merchant and J. P. Evans 
find registered by J. W. Clark, treasurer; 
that at said time the said Merchant and 
ISvans had a claim against said district "for 
labor and material furnished and moneys 
advanced In the building and construction of 
a schoolhouse for said school district" ; that 
said warrant was thereafter and before the 
commencenieut of said action sold and trans- 
ferred to the plaintiff, which was then the 
owner and holder of the same ; that on July 
12, 1906, and various other times, plaintiff 
had presented to the treasurer of said dis- 
trict said w^arrant and demanded payment 
thereof, which had been refused; that the 
material and labor furnished and money ad- 
vanced were presumably worth the sum of 
$400, and the schoolhouse was worth the 
sum of $1,200. The defendant answered by 
general denial, except that it admitted that 
it was a school district organization, as al- 
leged, and that the warrant was Issued, but 
denied that it was regularly issued, and spe- 
cially denied liability for the payment of the 
same or any part thereof, and denied that 
on December 31, 1902, said Merchant and 
Evans had a legal claim for material and la- 
bor furnished and moneys advanced, and 
that any claim in writing was presented to 
the school board as a basis of the Issuance 
of said warrant, or that there was a legal 
session of the school board held on that day 
authorizing the issuance of said warrant, or 
that the treasurer of said school district reg- 
istered said warrant then or at any other 
time. It was further alleged that neither at 
the time of the issuance of said warrant, to 
wit, December 31, 1902, nor at any time 
since, had a schoolhouse site been selected 
for said school district by a vote of tbe quali- 
fied electors thereof; that no election, spe- 
cial or otherwise, has ever been held in said 
school district at any time for the Issuance 
of bonds to build a schoolhouse or purchase 
a school site; that .7. P. Kvans was then 
sui)erlntendent of public instruction for Kio- 
wa county, aud E. L. Merchant was a travel- 



ing salesman for school furniture; that 
these two persons conspired together to de- 
fraud and cheat said school district, and 
caused to be irregularly and Illegally issued 
said warrant No. 2, and also warrant No. 3, 
the last-named one being the one sued on In 
this cause, for the ostensible purpose of 
building a schoolhouse in said district ; that 
these two warrants were delivered to Elvana 
and Merchant, and the following year a little 
schoolhouse was built by contract by a Mr. 
Haywroth, at a contract price of $385, which 
was more than the actual cost or reasonable 
market value at the time of its construction 
or at the time of the Issuance of said war- 
rants or since ; that the Issuance of the war- 
rants sued on to J. P. Evans, who was then 
superintendent of public Instruction of said 
county, was contrary to public policy, and 
therefore rendered the same void; that the 
amounts of the warrants and each of them 
were in excess of the assessed equalized prop- 
erty of said school district at the time of the 
Issuance and ever since. 

Section 2408 of Wilson's Revised * Annotat- 
ed Statutes (section 2528, Compiled Laws of 
Oklahoma 1900), provides: "That it shall be 
unlawful for any public officer or deputy or 
employe of said officer to either directly or 
Indirectly, buy, barter for, or otherwise en- 
gage in any manner in the purchase of any 
bonds, warrants or any other evidence of in- 
debtedness against this state, any subdivision 
thereof, or municipality therein, of which he 
is an officer." Section 813 of Wilson's Rerised 
& Annotated Statutes (section 1123, Compil- 
ed Laws of Oklahoma 1909) provides: "That 
is not lawful which is: (1) Contrary to an 
express provision of law ; (2) contrary to the 
policy of express law, though not expressly 
prohibited; or (3) otherwise contrary to good 
morals." 

[1] J. P. Evans, as county superintendent 
at the time of the Issuance of these two war- 
rants to himself to build a schoolhouse, was 
an advisory public officer of school district 
No. 56, under section 5751, Statutes of Okla- 
homa Territory 1893, which prescribes among 
his duties that he shall "note the character 
and condition of the schoolhouse, furniture, 
apparatus and grounds, and make a report 
In writing to the district board, making such 
suggestions as in his opinion shall improve 
the same." A contract by such county super- 
intendent with the officials of said school 
ilistrlct is against public policy and void. 
The court made a general finding of fact Id 
favor of the defendant (school district). See 
Kay V. School District, 21 Okl. 88, 95 Pac. 
480; School District No. 80 v. Brown et al.. 
2 Kan. App. 309. 43 Pac. 102; Kellogg v. 
School District, 13 Okl. 285, 74 Pac 110: 
section 6154, Wilson's Revised i& Annotated 
Statutes 1003; section 8056, Compiled Laws 
of Oklahoma 1009. 

[21 It Is settled by numerous decisions of 
this court that where testlmouy was oral aud 
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conflletlng, and tke finding of the court i» 
general, such flndiug is a finding of every 
special thing ncceemry to be found to sus- 
tain the general finding, and is conclusive 
upon this court upon all doubtful and dis- 
puted questions of fact Demliig Investment 
Ck>. V. love, 31 Okl. 14«, 120 Pac. 635; Bo- 
hart V. Mathews, 29 OkL 816, 116 Pac. »44; 
Bretch Bros. v. Wlnstons & Bona, 28 Okl. 625, 
115 Pac. 795; Alcorn et al. v. Dennis, 25 
Okl. 136, 106 Pac. 1012; McCann ▼. McCann 
et aL, 24 Okl. 264, 103 Pac. 694; Robinsoo 
& Co. ▼. Roberts, 20 Okl. 787, 95 Pac. 246. 

It follows that the Judgment of the low- 
er court wlU be affirmed. 



INDIAN LAND & TRUST CO. et al. v. 

WIDNEK. 

(Supreme Court of Oklahoma. Feb. 11, 1913. 

Rehearing Denied Feb. 14, 1913.) 

(Syllahug by the Court.) 
Appeal asd Error (|§ 758, 774*)— Briefs- 
Effect OF Defects. 

AVhere the brief of plaintiffs in error fails 
to contain specifications of error complained of, 
separately set forth and numbered, and arsu- 
ment and anthorities in support thereof stated 
in the same order, as required by rule 25 of 
this court (20 Okl. xii, 95 I'ac viii), the appeal 
will be dismissed. 

[Bd. Note. — For other cases, see Appeal and 
EkTor, Cent Diir. {§ 3093, 3096, ;!09T; Dec. 
Dig. iS 758, 774.»] 

Error from District Court Hughes County; 
John Carutbers, Judge. 

Action between the Indian Land & Trust 
Company and others and R. W. Wldner. 
From the Judgment the Indian Land & Trust 
Company and others bring error. Dismissed. 

Lewis C. Lawson, of HoldenvIUe, for plain- 
tiffs in error. Mann, Rogers & Harris, of 
Holdenville, for defendant lu error. 

WILLIAMS, J. On August 2, 1911, coun- 
sel for defendant In error filed a motion in 
this court to dismiss this proceeding in error 
for the reason that the brief of plaintiffs In 
error, filed in this cause, fails to comply with 
rule 25 of this court. On August 1, 1911, 
counsel for plaintiffs in error accepted serv- 
ice of this brief, and on September 30, 1911, 
filed a reply brief to the brief of the defend- 
ant lu error, but In no way attempted to 
bring the brief in chief within said rule 25. 

In Arkansas Valley National Bank t. 
Clark, 31 Okl. 413. 122 Pac. 135, the syllabus 
Is as follows: "Rule 25 of the Supreme 
Court (20 OkL xll, 95 Pac. vlii), which provides 
tiiat in aU cases, except felonies, the brief of 
the plaintiff in error, in substance, shall set 
fortli the material parts of the pleadings, 
proceedings, and facts upon which reliance 
Is bad for reversal, so that no examination 
of the record itself need be made in said 
court, and shall also contain specifications 



of the errors complained of, separately set 
forth and numbered. Is mandatory; and 
where it Is not observed, and counsel for the 
defendant lu error in his brief insists that 
such rule has not been complied with, and 
the plaintiff in error, making no request for 
pernilsslon to amend its brief, permits said 
cause to be submitted with the briefs In that 
condition, the alleged errors will not be re- 
viewed." 

In Reynolds v. Phlpps et al., 31 Okl. 788, 
123 Pac. 1125, paragraph 1 of the syllabus is 
as follows: "Where brief of plaintiff In error 
fails to contain specifications of error com- 
plained of, separately set forth and number* 
ed, and argument and authorities in support 
thereof stated in the same order, as required 
by rule 25 of this court (20 Okl. xii, 95 Pae. 
viil), the appeal may be dismissed." See, 
also. Lawless v. Pitchford, 126 Pac. 782; 
Fire Association of Philadelphia v. Bryant & 
Whistler et al., 127 Pac. 699. 

The plaintiffs in error in their brief utter- 
ly failed to make speciflcationB of error, as 
required by said rule. 

The motion to dismiss must be sustained. 
All the Justices concur. 



TURNER V. FI.,EMING et al. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(SvHahut hv the Court.) 

1. JUDOMENT a 570*)— RBS JtTDICATA— "DIS- 
MISSAL ON TiiK Merits"— "Retraxit." 

A dismissal of a suit, based upon an agree- 
ment between the parties by which a settle- 
ment and adjuBtment of the subject-matter in 
dispute is made, is a dismissal on the merits, 
and is equivalent to a retraxit at common law, 
and as such is a bar to further litigatiun on the 
same subject-matter between the parties. 

[Ed. Note. — For other cases, see Judgment 
Cent Dig. {$ 1028-1034. 1036-1040, 1042- 
1045, 1105; Dec. Dig. f 570.* 

For other definitions, see Words and Phras- 
es, vol. 7, pp. 6108, 6199; vol. 8, p. 7789.] 

2. Judgment (| 950»)— Res Judicata— Evi- 
dence. 

Where the vecord fails to show the facts 

of the agreement upon which such dismissal if 

based, ex:rinsic evidence may be resorted to. 

[Ed. Note. — For other cases, see Judgment, 

Cent Dig. {! 1822-1825; Dec. Dig. § 956. •] 

3. Attorney and CJlient (| 101*)— Attthor- 
itt or Attornet — Compromise op Claim, 

An attorney, by virtue of bis retainer, can 
do anytliing fairly pertaining to the prosecu- 
tion of his client's cause and the protection 
of his client's interests involved in the suit; 
but he cannot, under snch general authority, 
surrender or compromise away his client's sub- 
stantial rights. 

[Ed. Note. — For other cases, see Attorney 
and Client Cent Dig. |S 209-216; Dec. Dig. J 
101.*] 

4. Attornet and Client (| 101*)- Atjthor- 
m or Attorney- Sbttlbmknt of Suit- 
Vacating. 

Where an attorney makes a compromise 
or settlement of a cause, without any authority 
so to do. and causes an order of dismisRal "as 
per stipulation," based on such settlement to 
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be entered, sncli order may be set aside and va- 
cated, upon the application of bis aggrieved 
client promptly presented. 

[Ed. Note. — For other cases, see Attorney 
and CUent, Cent. Dig. §S 209-216; Dec. Dig. I 
101.*] 

Commissioners' Opinion, Division No. 2. 
Error from District Court, Pottawatomie 
County ; Roy Hoffman, Judge. 

Action by J. B. Turner against M. G. Flem- 
ing and At. T. Brown. Judgment for de- 
fendants, and plaintiff brings error. Revers- 
ed and remanded. 

Blakeney, Maxey & Mlley, of Muskogee, 
for plaintiff In error. 

BREWER, C. The question presented In 
this case Is this : Is an agreement of an at- 
torney In a case to settle by compromise and 
dismiss the case, as per stipulation, by vir- 
tue of his general employment to bring suit, 
and without special authority or the linowl- 
edge or consent of his client, binding on the 
client, who afterwards learns of the matter 
and brings a proceeding to set aside the 
Judgment and order of dismissal? 

The defendant in error has filed no brief. 
The facts, briefly stated, are: Plaintiff In 
error. Turner, a nonresident, owns a building 
in Shawnee, and defendants in error were 
occupying it as tenants; uo rent bad been 
paid for a long period. It seems a Mr. 
Douglas had been collecting rents for Tur- 
ner, and was directed by Turner to collect 
the back rents. Defendants refused pay- 
ment, and Douglas employed an attorney, 
who brought suit for back rents in the sum 
of $780 and Interest. Defendants answered 
denying Indebtedness and with a cross-peti- 
tion asking over $2,000 for various items of 
damages. A settlement of the suit was 
agreed upon between Douglas, the attorney, 
and defendants, whereby Turner's total 
claim for rents was surrendered and de- 
fendants were paid the sum of $625 out of 
Turner's funds In the hands of Douglas. 
When the case was called, upon the sugges- 
tion of attorneys, the court made the follow- 
ing order : "Ordered that this cause be and 
the same is hereby dismissed as per stipula- 
tions now on file." While the written stipu- 
lations were not filed, the complete settle- 
ment and compromise stated above was en- 
tered into between the persons as stated. 

[1] A dismissal of a suit made after, and 
based upon, an agreement between the par- 
ties by which a compromise settlement and 
adjustment of the subject-matter In dispute 
is made, is a dismissal on the merits, and is 
equivalent to a Judgment of retraxit at com- 
mon law; and as such would be a bar to 
further litigation on the same subject be- 
tween the parties. 3 Blackstone, Com. 206; 
Bank of the Commonwealth v. Hopkins, 2 
Dana (Ky.) 395; Jarboe v. Smith, 10 B. Mou. 
(Ky.) 257, 52 Am. Dec. 541 ; Merritt v. Camp- 



bell, 47 CaL 542; Hoover r. Mitchell, 66 Ya. 
387; Wohlford v. Compton, 79 Va. 333; V. 
S. V. Parker, 120 U. S. 89, 7 Sup. Ct 454, 80 
L. Ed. 601; Pethtel t. McCullough, 49 W. 
Va. 520, 39 S. K. 199; Wlleher v. Robertson, 
78 Va. 602. 

[2] If the record fails to show ttie fiicts 
of the agreement for the dismissal, extrinsic 
evidence may be resorted to. Butchers' 
Slaughtering, eta, Ass'n v. Boston, 137 Mass. 
186; Foye v. Patch, 132 Mass. 105; Cornell 
v. Hartley et aL, 41 W. Va. 493, 23 S. H. 
789; 1 Barton, Chancery Practice, 358. 

[3, 4] The order in this case being a bar 
to further litigation over the same subject- 
matter between the same parties, if made 
with authority, the decisive question arises: 
Did the attorney have the power and au- 
thority to make the agreement and settle- 
ment and consent to the order? 

The undisputed facts are that Turner 
wrote Douglas and asked him to collect these 
rents. No further or other authority is 
claimed. An attorney was employed, suit 
brought, and, after issues were fully Join- 
ed, Douglas and the attorney he had employ- 
ed settled the case, surrendering all of Tur> 
ner's claim for rents in the suit, and pay- 
lug out of other funds of Turner a large 
sum of money to defendants. 

The general authority and direction to 
collect the rents was not sufficient authority 
to do what was done in this case. An attor> 
ney by virtue of his retainer can do any- 
thing fairly pertaining to the prosecution of 
his client's cause, and the protection of his 
client's Interest involved In the suit ; but he 
cannot, under such general authority, sur- 
render or compromise away his client's sub- 
stantial rights. To do so it requires the ex- 
press authority of the client, or his agree- 
ment thereto. Pickett v. Merchants' Nat 
Bank, 32 Ark. 346; Preston v. Hill, 50 CaL 
43, 19 Am. Rep. 647; Derwort v. Loomer, 
21 Conn. 245; Jones T. Inness, 32 Kan. 177, 
4 Pac. 95; 3 Ency. Law, 358; Hallack ▼. 
Loft, 19 Colo. 74, 34 Pac. 568; Forest 'Coal 
Co. V. Doolittle, 54 W. Va. 210, 46 S. B. 238; 
Waldron v. Angleman, 71 N. J. Law, 166, 58 
Atl. 568; Thomason v. Odum, 31 Ala. 108, 
68 Am. Dec. 159; Kellogg t. Gilbert, 10 
Johns. (N. Y.) 220, 6 Am. Dec. 335 ; Rhutasel 
V. Rule, 97 Iowa, 20, 65 N. W. 1013; Dicker- 
son V. Hodges, 43 N. J. Eq. 45, 10 Att. Ill; 
4 Cyc. 945, and cases cited. The petition to 
vacate and set aside the order of dismissal 
in this case should have been granted. 
Where an attorney makes a compromise or 
settlement of a case without any authority 
so to do, it may be set aside and vacated, 
upon application of his aggrieved client, 
Bea.sonably presented. Dalton v. West End 
Street By. Co., 159 Mass. 221, 34 N. B. 261, 
88 Am. St Rep. 410; North WhitehaU T. P. 
v. Keller, 100 Pa. 105, 46 Am. Rep. 361; 
Faughnan v. Elizabeth, 58 N. J. Law, 309. 
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33 AU. 212; Pierce y. Brown, 8 Blss. 634, 
Fed. Cas. No. 11,143. 

This case should therefore be reversed and 
remanded, with directions to set aside the 
order of dismissal as per stipulation filed; 
the cause be reinstated on the trial docket 
for trial in course on the Issues Joined. 

PER CUBIAM. Adopted in whole. 



STOUT T. STATE ei rel. CAIiDWELK 

(Supreme Court of Oklahoma. Jan. 7, 1913. 
Rehearing Denied Feb. 14, 1913.) 

(Byllabut hy the Court.) 

1. Tntoxicatino Liquors (§ 178*)— Action- 
Use OP Phemises— Pboceedinq for Penalty 
— Naiube and Form. 

Section 4191, Comp. Laws 1909, provides 
as the punishment of one who uses or permits 
his premises to be used for violating the prohibi- 
tion law both fine and imprisonment and a pen- 
alty. Held: 

(a) That the proceeding to recover the pen- 
alty is the punishment of an offense. 

(b) That while this proceeding punishes an 
offense, it at the same time is in the nature of 
a civil action and is governed by the rules of 
procedure applicable to civil instead of criminal 



[Ed. Note. — For other cases, see Intoxicating 
Liquors, Cent Mg. § 197 ; Dec. Dig. § 178.*] 

2. CONBTITUTIONAI, LaW (§ 42*)— CONSTRUC- 
TION ANn Operation op Constitution— 
Pehsons Entitled to Raisi; Constitution- 
al Question. 

A defendant, sued for the penalty provided 
by section 4191, Comp. I/aws l91)9, for unlaw- 
fully permitting his premises to l)c used in vio- 
lation of the prohibition law, may plead that the 
statute is invalid because in conflict with the 
former jeopardy section of the Constitution, al- 
though he has not been previously prosecuted 
for the crime pronounced by the statute. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent.- Dig. §§ 39, 40; Dec. Dig. i 
42.*] 

3. Gsiuinal Law (| 162*) — "Jeopardy" — 
SntiLAR Expressions. 

The terms "jeopardy of life and liberty for 
the same offense," "jeopardy of life or limb," 
"jeopardy for the same offense," "twice in jeop- 
ardy of punishment," and other similar provi- 
sions used in the various Constitutions, are to 
be construed as meaning substantially the same 
thing. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. § 285 ; Dec. Dig. § 162.* 

For other definitions, see Words and Phrases, 
vol. 4, pp. .3802-3811; voL 8, p. 7694.] 

4. Criminal I/aw (5 103*)— Former Jeopardy 
— Proceeding for Penalty. 

Article 2, § 21, of the Constitution (Wil- 
liams' Constitution and Enabling Act, § 20), 
which i)rovides, "Nor shall any person be twice 
put in jeopardy of life and liberty for the same 
offense," is not intended to apply to a civil pro- 
ceeding which affects merely property rights, 
even thonsh such proceeding is in part a pun- 
ifliment of an offense. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. S 288; Dec. Dig. i 163.*] 



5. Constitutional Law (| 48*)— Determin- 
ing CcrNSTITDTIONALITY OF STATUTE— PRE- 
SUMPTION. 

An act of the Legislature will not be de- 
clared unconstitutional unless its conflict with 
the Constitution Is clear and certain. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent. Dig. | 46; Dec. Dig. I 48.*] 

6. Criminal Law (| 163*)— Fobmieb J)bopaboy 
—Penalty. 

Section 4191, Comp. Laws 1909, imposing, 
as the penalty for the offense there described, 
a penalty to be recovered at the suit of the 
state, and a fine and imprisonment to be admin- 
istered in a criminal prosecution, is not in con- 
flict with article 2, | 21, of the Constitution, 
which provides, "Nor shall any person be twice 
put in jeopardy of life and liberty for the same 
offense. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. | 288; Dec. Dig. § 163.*] 

7. Cbimi.val Ijjlw (8 1206*)— Constitutional 
and .Statutory Peovisions— Punishment 
for Offenses. 

The fact that the Constitution prescribes 
the punishment for the sale of intoxicating 
lifjuors does not prevent the Legislature from 
imposing other and different or greater punish- 
iiicnt for using or permitting one's premises to 
be used for the sale of intoxicating liquors, as 
the two offenses are separate and distinct and 
require different proof to support them. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. |$ 3271-3277, 3279, 3280; Dec. 
Dig. § 1206.*1 

Commissioners' Opinion, Division No, 1. 
Error from District Court, Oklahoma Coun- 
ty; R. H. Loofbourrow, Judge. 

Action by the State, on the relation of Fred 
S. Caldwell, counsel :o the Governor, against 
D. C. Stout, to recover a penalty for using 
certain premises In Oklahoma City for the 
purpose of unlawfully disposing of Intoxicat- 
ing liquors. Judgment for plaintiff for fSOO, 
and defendant brings error. Affirmed. 

Klstler, McAdams & Haskell, of Oklahoma 
City, for plaintiff In error. Chas. West, At- 
ty. Gen., and Jos. L. Hull, Asst Atty. Gen., 
for defendant in error. 

IMES, C. On the petition for rehearing 
our attention was first called to the conten- 
tion that section 4191, Comp. Laws 1909, is 
in conflict with article 2, { 21 (Williams' Con- 
stitution and Enabling Act, § 29) of the Con- 
stitution, prohibiting twice placing any per- 
son In Jeopardy for the same oftense, and we 
granted the petition in order thnt this posi- 
tion might be fully examined. We have been 
assisted in this examination by careful briefs 
and oral argument, and have given the sub- 
ject a painstaking Investigation, having care- 
fully examined the authorities cited by coun- 
sel and many others disclosed by our own 
researches. Section 4191 Is as follows: "It 
shall be unlawful for the owner or owners 
of any real estate, building, structure, or 
room to use, rent, lease, or permit the same 
to be used for the purpose of violating any 
provision of this act. Any ficrson who shall 
willfully violate the provisions of this section 
shall be guilty of a misdemeanor, and In 
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addition thereto shall be liable to a penalty 
of not less than one hundred dollars, nor 
more than one thousand dollars for each of- 
fense, to be recovered at the suit of the 
state. The penalty so recovered shall be- 
come a Hen on the property and premises so 
used, leased or rented In violation of this 
act from and after the date of the filing of 
the suit to recover such penalty, and the 
filing of a notice of the pendency of such 
suit with the register of deeds of the county 
wherein said property is located, and upon 
final Judgment said property may be sold as 
upon execution to satisfy the same, together 
with costs of suit; provided, however, that 
such lien shall not attach to property under 
the control of any receiver, trustee, guardian 
or administrator; but in such case the re- 
ceiver, trustee, guardian or administrator 
shall be liable, on his official bond, for the 
penalty so incurred, and in addition thereto 
shall be guilty of a misdemeanor. Each day 
such property Is so used, leased or rented for 
any such unlawful purpose shall constitute 
a separate offense, and the penalty herein 
prescribed shall be recovered for each and 
livery such day. All leases between landlords 
and tenants under which any tenant shall 
use the leased premises for the purpose of 
violating any provision of this act, shall be 
wholly null and void, and tbe landlord may 
recover possession thereof as in forcible en- 
try and detainer." 

The offense charged against the defendant 
under this statute is using his premises for 
the puriwse of selling and otherwise illegally 
furnishing spirituous, vinous, fermented, and 
malt liquors, and permitting his premises to 
be used for such purposes. It will be noticed 
that any person who willfully violates the 
provisions of this section Is guilty of a mis- 
demeanor, and In addition thereto is liihif 
to a penalty of not less than $100 nor more 
than $1,000 for each day during which the 
property Is so used. The punishment for the 
misdemeanor Is a fine of not less than $50, 
nor more than $500, and Imprisonment not 
less than .W dnvs. nor more than six months. 
Section 4200, Oonip. Laws 1909. The punish- 
ment therefore, for a violation of the section 
Involved, is fine and Imprisonment and penal- 
ty. It will be observed that the statute uses 
the expression, "and In addition thereto," so 
that the punishments are concurrent, and not 
severable, and If one can be Imposed all 
must be imposed. The punishment for the 
misdemeanor is administered in a criminal 
prosecution, while the penalty Is collected In 
a suit brought by the state. Both sides agree 
that It requires two proceedings to complete 
this punLshuient, one criminal, and one in 
the nature of a civil action, and we concur 
In this asreement ; so that the question pre- 
sented is whether or not, for the punishment 
of a crime, a man may be twice tried. It 
will also be observed that this statute Im- 
poses lM>th punishments for the same offense. 



It Is not a case of the same acts constitut- 
ing different offenses, or offenses against dif- 
ferent governments. The constitutional pro- 
vision referred to Is as follows (article 2, S 
21, of the Constitution; Williams' Consti- 
tution and Enabling Act, § 29): "No person 
shall be compelled to give evidence which 
will tend to incriminate him, except as in 
this Constitution specifically provided; nor 
shall any person, after having been once 
acquitted by a Jury, be again put in Jeopardy 
of life or liberty for that of which he has 
been acquitted. Nor shall any person be 
twice put in Jeopardy of life and liberty for 
the same offense." 

[1] Ilrst. This proceeding to recover the 
penalty Is the punishment of an offense, or 
at least a part of it. 

On this point the opinion of this court In 
C, R. I. & P. Ky. Co. V. Territory of Okla- 
homa, 25 Okl. 238, 105 Pae. 677, is conclu- 
sive. That was a proceeding in the nature 
of a civil action, instituted against the rail- 
road to recover tlie statutory penalty for ac- 
cepting and receiving quail for the purpose 
of transportation. The quail were received 
In Blaine county and transported through 
Garfield county, where the suit was brought. 
The organic act of Oklahoma territory pro- 
vided that "all offenses committed in said 
territory, if committed within any organized 
county, shall be prosecuted and tried with- 
in said county," and It was argued by the 
railroad company that the suit should have 
been brought in Blaine county, as it was 
the prosecution of an offense, although it 
was In the form of a civil action. This posi- 
tion was upheld by the court upon the au- 
thority of United States v. Chouteau, 102 U. 
S. em, 26 L. Ed. 246 ; Huntington v. AttrlU. 
146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 
1123 ; A., T. & S. F. R. Co. v. State, 22 Kan. 1. 

Second. 'V\'hlle this Is a proceeding to pun- 
ish an offense, at the same time it po.ssesseB 
many of the attributes of a civil action. 

Its ultimate object Is the recovery of a 
money Judgment, and It cannot at any time 
result in depriving the defendant of life or 
liberty, but merely of property, "t is gov- 
erned by the rules of procedure in civil In- 
stead of criminal cases, and would not re- 
quire evidence beyond a reasonable doubt to 
support It, or a unanimous verdict, or the 
other peculiar classes of protection which 
are thrown around those whose life or lib- 
erty Is at stake. In re Seagraves, 4 Okl. 
422, 48 Pac. 272. held that an action to re- 
cover a penalty for intruding within the In- 
dian country cannot be enforced by a crim- 
inal proceeding. This subject has recently 
received a careful consideration In IIe))ner 
V. U. S., 213 r. S. lOi, 29 Sup. Ct. 474, 53 L. 
Ed. 720, 27 li. R. A. (X. S.) 739, 16 Ann. Cas. 
OfiO, which was an action to recover the pen- 
alty prescribed by statute for inducing an 
alien to migrate to the I'nlted States for the 
purpose of performing labor there. The 
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United States Clrcnlt Court ot Appeals ft>r 
the Second Circuit certified the qtiestlon to 
the Supreme Court to determine whetber or 
not In an action to recover this penalty, 
where the evidence was sufflclent, the court 
abouM instruct the Jury to return a verdict 
for the United States, and the court held that 
the action to recover the i)enaUy was not so 
far criminal in its nature as to prevent the 
direction ot a verdict for the government, 
citing In support of its conclusion Stoclcwell 
T. United States, 13 Wall. 631, 20 U Ed. 491 ; 
Jacobs ▼. United States, 1 Brock. 520, Fed. 
Cas. No. 7,167; Steams v. United States, 2 
Paine, 300, Fed. Cas. No. 13,341; United 
States V. Mundell, 1 Hughes, 416, Fed. Cas. 
No. 15,834; United States v. Younger (D. C.) 
92 Fed. 672; United States v. B. & O. S. W. 
R. Co., 86 C. C. A. 223, 169 Fed. 33; Ilaw- 
lowets V. Kass, 23 Blatchf. 395, 25 Fed. 765 ; 
United States v. Zncker, 161 U. S. 475, 16 Sup. 
Ot. 641, 40 L. Ed. 777. The cases of Boyd v. 
United States, 116 U. 8. 616, 6 Sup. Ct 524, 20 
li. Ed. 746, and Lees v. United States, 150 U. 
8. 476, 14 Sup. Ct. 163, 37 L. Ed. 1150, are 
cited and limited In their application to the 
exact point there decided, namely, that such 
an action was so far criminal In its nature 
as to prevent the defendant from being com- 
I)ened to testify against himself. 

The Zucker Case, 161 U. S. 475, 16 Sup. 
Ct. 641, 40 L. Ed. 777, was a suit to recover 
the value of merchandise alleged to have 
been forfeited to the United States under the 
Act of June 10. 1890, c. 407, J 0, 26 Stat, at 
I* 131 (U. S. Comp. St. 1901, p. 1895), which 
provided for the forfeiture of the merchan- 
dise and punishment by fine or Imprison- 
ment. This act, therefore, Is quite closely 
related to the one under review, because both 
Involve the penalty plus criminal punishment 
It was held that depositions could be used 
over the objections of the defendants, not- 
withstanding the sixth amendment, wfaicl) 
would have entitled the defendants to have 
been confronted In court with witnesses 
against them. If the case had been criminal. 

In an extensive note in connection with 
the report of the Hepiier Case, 27 L. R. A. 
(N. S.) 739, the annotator, at page 743, says: 
"In examining the cases collected In this 
note. It will be observed that those holding 
the action to be civil In nature rather than 
criminal — whether the offense Is public or 
private — largely preponderate, and this would 
seem to be the better rule. Tlie exceptions 
to the ordinary rules of procedure In favor 
of the accused on trial for a crime are be- 
lieved to have arisen because of the fact that 
the defendant's life or liberty was at stake. 
So sacred was this Indirldnnl right to life 
and liberty held that it gave rise to the max- 
im of the English law that It is better that 
ten guilty persons escape than one Innocent 
suffer. Possibly some of the rules of crim- 
inal procedure also arose because, at common 
law, the accused, singularly enough, was not 



allowed connseL But It k&n scarcely be 
doubted that the rules formulated to shield 
the' one Innocent person, aldiough ten guilty 
ones might -thereby go free, would not have 
been adopted had the only inconvenience suf- 
fered by a person convicted of crime been a 
pecuniary loss. The ancient pains and pen- 
alties for criminal acts were severe in the 
extreme, and might well Justify a merciful 
procedure, whereas, had the penalty been a 
mere loss of property. It would hardly have 
called for a procedure different from that 
provided where the penalty would be a loss 
of property for any other wrong. Nor will 
the fact that a person's character is involved 
in a charge of violating a penal statute fur- 
nish a sufficient Justification for a resort to 
criminal trial rules ; for is not a defendant's 
character as much Involved in a civil action 
for damages for assault and battery as in a 
criminal prosecution for the same offense? 
It would seem, therefore, that no sufficient 
reason has been shown for adopting rules of 
criminal procedure in actions to recover stat- 
utory penalties. The [tenalty, broadly speak- 
ing, is a pecuniary one, the same as it is lu 
any private action between individuals, and 
Is no more a punishment — except, perhaps, in 
degree — so far as it bears upon the individual 
punished, than is the pecuniary loss Imposed 
for any other wrong. The sum of money re- 
covered may go to an individual, as compen- 
sation for an injury, or it may go to the 
state, as a penalty for a public offense; but 
the result is the same to the defendant — the 
loss of property to the extent of the penalty. 
If a preponderance of evidence Is enough to 
establi.sh the wrong In one case, it ought to 
be sufficient to prove the offense In the other. 
There would appear to be no more reason 
why a defendant in an action to recover a 
statutory penalty should be entitled to the 
privileges of one accused of crime than would 
be the defendant in an action for damages 
for a negligent killing, because the negligence 
amounted to manslaughter. That the ac- 
tion for a statutory penalty is civil in na- 
ture has the support of a large majority of 
the cases In which the question has been 
squarely presented." 

Third. Having now determined that this 
proceeding, while designed to punish an of- 
fense, has for its object a mere money recov- 
ery, and is governed by the rules of proce- 
dure affecting civil cases, we now reach the 
Inquiry whether or not the effect of the 
statute is to twice put the defendant in Jeop- 
ardy of life and liberty for the same offensa 

[J] At the threshold of this Inquiry, we 
are met with the objection that the defend- 
ant Is not In position to plead former jeop- 
ardy, because it does not appear that be has 
ever been prosecuted criminally, and that 
therefore there has been no previous Jeopardy 
to plead. In support of this position our 
attention is called to the case of Sbevlin- 
Carpenter Oa t. Minnesota, 218 U. S. 67, SO 
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Sup. Ct 663, Si Ei. Ed. 830, where It Is said: 
"Replying to the contention that to sustain 
this action would subject plaintiffs in error 
to the Jeopardy of a second punishment, the 
court said that plaintiffs in error were 'prob- 
ably a Uttie premature in raising the point' 
And further said, 'It might come with some 
force if presented In a criminal prosecution 
after recovery in a dvil action.' In this we 
concur. In other words, plaintiffs in error 
cannot base a defense upon an anticipation 
of what may never occur. To permit this 
would discharge them from all liability, for 
the defense, if good at all, would be good 
against whatever action might be brought 
Necessarily there must be a first Jeopardy be- 
fore there can be a second, and only when a 
second is sought is the constitutional immuni- 
ty from double punishment threatened to be 
taken away. An occasion for the defense of 
double Jeopardy may occur if the state of 
Minnesota should proceed criminally against 
plaintiffs in error. We do not mean to say, 
however, that it will be Justified. We do not 
mean to say that the state law subjects an 
offender against its provisions to a double 
jeopardy." This argument, however, does 
not impress us as conclusive, and, as It was 
not the deciding point in that case, we do 
not believe it is the expression of the ma- 
tured opinion of that court It will be re- 
membered that this is a suit to recover a 
statutory penalty. The penalty is prescribed 
by the statute and can be recovered only by 
virtue of the statute. If the statute Is In- 
valid, then no penalty can be recovered. If 
the statute is valid, then the penalty can be 
recovered, and the fine and imprisonment not 
only can, but must, be imposed. So that the 
question Is not whether there has been an 
actual former Jeopardy, but whether there 
ia a valid statute upon which this action can 
be maintained. If the statute is in conflict 
with the Constitution, it is Invalid. It does 
not exist It is as if it were not, and there- 
fore no action can be maintained under it. 
While, if it is valid, both actions must be 
maintained. The failure of the public offi- 
cers to discharge a duty which the statute 
imposes upon them cannot improve the 
statute — cannot give life to that which is 
dead. The statute must, of course, be tested 
by its own requirements, and not by what 
public officials have done in the past Board 
of Education v. Aldredge, 13 OU. 205, 73 
Pac. 1104 ; Fisher v. McGlrr, 1 Gray (Mass.) 
1, 61 Am. Dec. 381; Henderson v. Atiantlc 
City, 64 N. J. Eq. 583, 54 Atl. 533; State 
V. Stark County, 14 N. D. 369, 103 N. W. 913 ; 
Dexter t. Boston, 176 Mass. 247, 57 N. B. 
379, 79 Am. St Rep. 306. 

[3] We therefore proceed to an examina- 
tion of the statute, to ascertain whether It 
is in conflict with the former Jeopardy provi- 
sion of our Constitution. The particular lan- 
guage which Is relied upon as destroying the 
statute reads as follows: "Nor shall any per- 



son be twice pot In Jeopardy of Ufe and 
liberty for the same offense." 

When our Constitution was adopted, sim- 
ilar provisions had been In the Constitutions 
of the United States and of the other states 
for many generations, and various'phrases are 
used to express the same idea. The Consti- 
tution of the United States provides: "Nor 
shall any person be subject for the same of- 
fense to be twice put in Jeopardy of Ufe or 
limb." Fifth Amendment Other Constitu- 
tions using the expression, "life or limb," are 
Alabama (the same language being found in 
its Constitutions of 1819, art 1, § 13 ; 1865, 
art 1, § 10; 1868, art 1, § 11; 1875, art 1, S 
10; and 1901, art 1, { 10); Delaware (ar- 
ticle 1, S 8, Const 1792, the same language 
being in its Constitutions of 1831 and 1897) ; 
Kentucky (Constitutions 1792, art 12, t 12; 
1799, art 10, { 12; 1850, art 13, f 14; 
and 1890, { 12) ; Maine (Dec. of Rights, f 8, 
Const 1819); Pennsylvania (article 1, f 10, 
Const 1873, and same in Consts. 1838 and 
1790, art 9, § 10) ; Tennessee (article 1, 1 10, 
Const 1870, same In Consts. 1834 and 1796). 
The following states use the expression, "life 
or liberty": Georgia (article 1, S 8, Const 
1877, and same in Consts. 1868 and 1865, 
art 1, I 9) ; South Carolina (article 1, | 17, 
Const. 1895). The following states use the 
expression, "twice put In Jeopardy for the 
same offense": California (article 1, | 13, 
Const 1879, and same in Const 1849, art 
1, § 8); Colorado (article 2, i 18, Const 
1876) ; Idaho (article 1, § 13, Const 1889) ; 
Indiana (article 1, S 14, Const 1851, and same 
In Const 1816, art. 1, f 13) ; Montana (article 
3, § 18, Const 1889); Nevada (article 1, i 
8, Const 1864); North Dakota (article 1, { 
13, Const 1889); Ohio (article 1, S 10, Const 
1851, same in Const 1802, art 8, t 11); Ore- 
gon (article 1, I 12, Const 1857); South Da- 
kota (article 6, | 9. Const 1889) ; Utah (arti- 
cle 1. § 12, Const 1895); Virginia (article 1, 
i 8, Const 1902); Washington (article 1. S 9, 
Const 1889); Wyoming (article 1, § 11, Const 
1889). 

Michigan (article 1, i 12, Const 1835), Min- 
nesota (article 1, I 7, Const 1857), and Wis- 
consin (article 1, S 8, Const 1848) use the ex- 
pression, "twice in Jeopardy of punishment** 
New Hampshire, in its Constitutions of 1784 
(article 1, i 16), 1892 (part 1, art 16), and 
1902, uses the e.xpresslon, "tried after an ac- 
quittal for the same crime or offense," and 
New Jersey has substantially the same pro- 
vision (article 1, f 10, Const 1844). Arkan- 
sas first used the expression, "life or limb," 
and changed to. "life or liberty," In 1868 (ar- 
tide 1, J 9; Const 1864, art 2, 1 12; Const 
1874, art. 2, § 8); Illinois In 1818, used the 
term, "Ufe or limb" (article 8, § 11), and In 
1870 changed to, "Jeopardy for the same of- 
fense" (article 2, $ 10, Const 1870). Iowa's 
provision is substantially the same as that 
of New Hampshire (article 1, S 12, Consts. 
1857 and 1846). In 1855 Kansas used the ex- 
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presslon, "JeApardr tor the aame offense" 
(article 1, I 10, Const 1855). In 1837 It 
changed to, "jeopardy of life, limb or liber- 
ty" (socOon 10, Bill of Rights, Const. 1857). 
While In 1859 It returned to the expression, 
"jeopardy for the same offense" (article 1, 
i 10, Const 1850). In 1868 Louisiana had 
the expression, "for the same offense" (ar- 
ticle 6, tit 1, Const 1888). While in 1879 
It changed to "jeopardy of life or liberty for 
the same offense," and this was followed in 
1879 (article 0, Bill of Bights). In 1817, in 
Mississippi, the expression, "life or limb," 
was used (article 1. S 13. Const 1S17), while 
in 18(58 It was changed to, "Jeopardj' for the 
same offense" (article 1, S 5). and this was 
foUowed in 1890 (article 3, § 22). In 1820 
Missouri used the term, "life or limb" (arti- 
de 13, § 10), while It changed to, "life or 
liberty," in 1865 (article 1, i 19), and followed 
this in 1875 (arUcle 2, § 23). Nebraska start- 
ed, in 18C6, with the expression, "Jeopardy 
of punishment" (article 1, i 8), and changed 
It in 1875 to, "twice put in Jeopardy for the 
same offense" (arUcle 1, § 12). In 1821 New 
York used the term, "life or limb" (article 
7, i 7), and changed in 1846 to, "Jeopardy for 
the same offense" (article 1, I 6), which it 
followed in 1891 (arUcle 1, I 6). In 1842 
Rhode Island used the term, "after an ac- 
quittal, be tried for the same offense" (arti- 
cle 1, i 7), while In 1868 it changed it to, 
"Jeopardy of his life or liberty" (article 1, 
I 18). In 1836 Texas used the term, "Jeop- 
ardy of life or limbs'' (section 9, Bill of 
Rights), which it subsequently changed to, 
"Jeopardy of life or liberty" (article 1, S 14, 
Const. 1876). West Virginia started with, 
"Jeopardy for the same offense" (article 2, 
I 2, Const 1861), which it subsequently 
changed to, "Jeopardy of life or liberty for 
the same offense". (article 3, i 6, Const 1872). 
Connecticut does not seem to have any con- 
stitutional expression on the subject al- 
though it Is treated in that state as a fund- 
amental principle of the common law that 
no person shall be subject for the same of- 
fense to be twice put in Jeopardy. State v. 
Lee. 65 Conn. 265, 30 Atl. 1110, 27 L. R. A. 
498, 48 Am. St Rep. 202. 

These yarlous constitutional proTlslons ap- 
parently are treated by the courts as mean- 
ing the same thing ; the difference in phra- 
seology not b^ng discussed in the cases 
which we hare examined. Indeed, It is as- 
sumed by the Supreme Court of the United 
States, In the case of Trono ▼. United States, 
109 U. & 521, 26 Sup. Ct 121, 50 U Ed. 292, 
4 Ann. Gas. 773, that the term, "life or limb," 
in the Constitution of the United States, has 
the same meaning as, "no person for the 
same offense shall be twice put In Jeopardy 
of punishment," in the Act of July 1, 1902, 
C 1369, 32 Stat 691, providing for the rights 
of persons accused of crime in the Philippine 
Islands, and, "Jeopardy for the same of- 
fense." in the New York Ctenstitutlon. Dis- 



senting opinions were filed In this ease by 
Mr. Justice Harlan and Mr. Justice McKen- 
na, and in neither of them is a distinction 
drawn between the phrases. The case of 
Kepner v. United States, 195 U. S. 100, 24 
Sup. Ct 797, 49 L. Ed. 114, 1 Ann. Cas. 655, 
in which dissenting opinions were filed by 
Mr. Justice Holmes and by Mr. Justice 
Brown further emphasize the fact that that 
court treats as Identical these vajrious con- 
stitutional phrases. We therefore conclude 
that so particular significance is to be given 
to the term, "life or liberty," in our Consti- 
tution, but that it has substantially the same 
meaning as the various other forms of ex- 
pression which are contained in other Con- 
stitutions and bills of rights. 

In the early English law. It was a very 
Tisual form of punishment to take the limb of 
a defendant and it is doubtless this fact that 
caused the early expression, "life or limb." 
Sir James Fitzjames Stephen, in speaking of 
early English punishments, says (History o.'. 
the Criminal Law of England, vol. 1, pp. 58, 
59): "The punishment upon a second con- 
viction for nearly every offense was death 
or mutilation. ;:n B^helred's laws it is said 
of the accused when ultimately convicted. 
'Let him be smitten so that his neck break.* 
The laws of Cnut lay down the principles on 
which punishment should be administered, 
and also regulate the practice of the court 
The principle Is thus stated: 'Though any 
one sin, and deeply foredo himself, let the 
correction be regulated so that it be becom- 
ing before Ood and tolerable before the 
world. And let him who has power of Judg- 
ment very earnestly bear in mind what he 
himself desires when he thus says, "et dlmlt- 
te nobis debita nostra sicut et nos dlmittl- 
mus." Aud we command that Cihilstian men 
be not on any account for altogether too lit- 
tle condemned to death; but rather let the 
gentle punishments be decreed for the benefit 
of the people; and let not be destroyed for 
little God's handiwork, and his own purchase 
which he dearly bought.' The practice of 
the courts is regulated by the following 
enactment: 'That his hands be cut off, or 
his feet, or both, according as the deed may 
be. And if he have wrought yet greater 
wrong, then let his eyes be put out, and his 
nose, and his ears, and his upper lip be cut 
off, or let him be scalped ; whichever of these 
those shall counsel whose duty it is to coun- 
sel thereupon so that punishment be inflict- 
ed, and also the soul be preserved.' " In vol- 
ume 2 of Pollock & Maltland's History of 
English Law, pp. 452, 453, it is said: "When 
punishment came it was severe. We read of 
death inflicted by banging, beheading, burn- 
ing, drowning, stoning, precipitation from 
rocks; we read of loss of ears, nose, upper 
Up, hands and feet; we read of castration 
and flogging and sale into slavery; but the 
most gruesome and disgraceful of these tor- 
ments were reserved for slaves. Germanic 
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law Is toni of 'characteristic' pimlahments ; 
it Ukes to take tbe tongue of the false accuser 
and the perjurer's right hand. It Is hnmor- 
OOB ; It knows the use of tar and feathers. 
But the worst cruelties belong to the politer 
time." As the methods of punishment grew 
less cruel with the development of civiliza- 
tion, the deprivation of limb was abandoned; 
but the plirase continued to live, with Its 
meaning modified according to the refine- 
ments of civilization, so that, in broad terms, 
the doctrine may be said to mean that no 
man who has once been convicted or acquit- 
ted of an offense shall again be tried or pun- 
ished for the same offense, and the question 
for our consideration is whether our statute 
which provides a penalty to be recovered in 
an action by the state, and Une and impris- 
onment to l)e recovered In a criminal prose- 
cution, can both be administered without vio- 
lating this fundamental doctrine. 

[4] It Is impossible to trace the doctrine 
to any distinct origin. It seems to have been 
always embedded In the common law of 
Sn^and, as well as in the Roman law, and 
doubtless in every other system of jurispru- 
dence, and, Instead of having a specific ori- 
gin. It simply always existed. It seems to 
us to occupy a similar position in the crimi- 
nal law to that covered by the doctrine of 
res Judicata In the civil law, the one rest- 
ing on the maxim, "Nemo debet bis vexari 
pro una et eadem causa" (Broom's Legal 
Maxims [8th Ed.] p. 327), and the other 
resting upon the maxim "Nemo debet bis 
punlrl pro uno delicto" (Broom's Legal Max- 
ims [8th Kd.] p. 348). 

Bearing in mind that the maxim has al- 
ways been recognized, we may throw some 
light upon Its meaning by an examination 
of the punishment for crime which coexisted 
with the maxim from the earliest days in 
England until 1870, and the effect of a con- 
viction upon the defendant's property rights. 
Broadly stated, the effect of a conviction for 
felony from the earliest time in England 
was a forfeiture of all of the defendant's 
property. The rule is stated by Stephen 
(volume 1, Hist of the Criminal Law of Eng., 
pp. 487, 488) as follows: "Une other conse- 
quence of treason and felony remains to be 
noticed. This Is corruption of blood and 
forfeiture of property. The effect of cor- 
ruption of blood was tliat descent could not 
be traced through a person whose blood was 
corrupted. Also his real property escheated 
to the lord of the fee or tbe king. The per- 
sonal property of a traitor or felon was for- 
feited, not by his attainder, but by his con- 
viction. These incidents of treason and fel- 
ony have their source in tbe feudal theory 
that property, especially landed property, 
was held of a superior lord upon the condi- 
tion of discharging duties attaching to it, 
and was forfeited by the breach of those 
conditions. They have no history at all, but 
prevailed from the earliest time till the year 



1870, when they were aboBshed by 38 & 84 
Vic. c. 23, { 1, except in the case 'of forfei- 
ture consequent upon outlawry.' " 

The theory of the law was diat all land 
Is held of some lord; ttiat If the tenant died 
without heirs tbe lord should have liack 
again ttiat which he gave to tite tenant; that 
when the tenant committed certain classes of 
crime, which gradually became known as 
felonies, his blood was corrupted, the bond be- 
tween him and his lord was broken, he forfeit- 
ed the property, and, his blood being corrupt, 
his heirs could not take through it, and the 
doctrine of corruption of blood continued in 
England until the Inheritance Act of 1834. 
which modified it, and it was aliolisbed In 
1870. 3 Holdsworth, History of Ehiglish 
Law, pp. 61-64; 2 Pollock & Maltland's His- 
tory of English :^aw, p. 466, together with 
the general discussion of the subject com- 
mencing at page 448. We do not know Just 
when this practice originated, but It is ap- 
parent from chapter 32 of Magna Charta that 
it was well established in the law prior to 
that time, and the only effect of Magna 
Charta upon tbe forfeiture was to r^ulate 
the division of the real estate as between the 
king and the feudal lord; that chapter pro- 
viding: "We will not retain beyond one 
year and one day the lands of those who 
have been convicted of felony, and the lands 
shall thereafter be handed over to the lords 
of the flefs." An excellent historical treat- 
ment is contained In McKechnie's Magna 
Charta discussing this chapter, at pages 394- 
401. There is no reference in Magna Charta 
to the subject of former Jeopardy. 

We have therefore two principles of law 
standing side by side In the history of Eng- 
lish Jurisprudence, by one of which a person 
accused of crime is entitled to the plea of 
former Jeopardy, or, as It was more usually 
expressed in England, "autrefois acquit," or 
"autrefois convict," and the other that the 
convicted defendant forfeited his entire es- 
tate, both real and personal, because of the- 
conviction. As our doctrine is the doctrine 
of the common law, it is significant. In con- 
sidering the question before us, that the pun- 
ishment for the crime in the English law 
was always accompanied by the destruction 
of the defendant's real estate and all his prop- 
erty, and its forfeiture to the crown, or the 
feudal lord, and this Is a very persuasive 
argument that the doctrine of former Jeop- 
ardy has never had any relation whatever to 
the protection of a man's property. This 
position Is rendered even stronger by the 
fact that corruption of blood and forfeiture 
of estate were abolished by constitutional 
provisions (article 2, § 15, of Oklahoma Con- 
stitution, and similar provisions in the Con- 
stitntions of other states), and it has never 
been thought that the former Jeopardy provi- 
sion had the effect of abolishing these inci- 
dents of conviction for felony. 

Uisto^cally, therefore, and on principle, it 
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would seem that this doctrine has no rela- 
tion to a deprivation of property, but only to 
such a criminal punishment as might result 
in the deprivation of life or liberty. In oth- 
er words, one is not placed in "Jeopardy" by 
a proceeding affecting only property rights. 
Indeed, It seems that at common law, to en- 
force the forfeiture and recover the property, 
a second action might be necessary. Sir 
Matthew Hale, In his Pleas of the Crown 
<volnme 1, p. 242), says: "The king at com- 
mon law and by virtue of this statute was 
entitled to a right of entry, where the party 
was tn merely by dlsneisln . or abatement, but 
not to a rl^t of entry, where the possessor 
was in by title; but at this day by virtue of 
the statute of 33 H. 8. above mentioned the 
king is entitled to a right of entry in both 
cases, and that without otilce, but then there 
mutt be an inquisition or seizure to brine 
the kinp into the actual potsegsion; and if 
he grant it over before such seizure, the 
grant must be special, not of the land ^dmp]y, 
but of the right to the land, otherwise nei- 
ther land nor the right of entry passeth; it 
is so adjudged in Dowty's Case, 3 Co. Rep. 
10b." And again at page 363: "Tlie usage 
was always upon a presentment of homicide 
before the coroner, or oC flight for the same, 
or upon a conviction oi felony by the petit 
iury, or the finding of a flight for the same, 
to charge the inquest or iury to inquire what 
goods and chattels he hath, and where they 
are, aud thereupon to charge the ViUata where 
such goods are with the goods to he anawer- 
ikble to the king. Vide 3 E. 3. Corone 296, 
& Alibi, vide statute 31 E. 3. cap. 3. But 
tho the goods of an calender be not forfeited 
till the conviction or flight found by Inquest, 
yet whether they may be seised upon the 
offense committed, hath been controverted." 
.See, also, his history of the Freeman Sands 
Case, at page 250, from which it appears 
that the king's attorney preferred an infor- 
mation against Sir George Sands, to have a 
eonveyance of the land unto the king; Sir 
George In that case holding that the land by 
fl title which he claimed superior to that of 
the king under the forfeiture. It would 
seem, however, from the Act of 7 and 8 of 
George IV, c. 28, ! 5, which provides "that 
where any person shall be indicted for trea- 
son or felony, the Jury impaneled to try such 
person shall not be charged to inquire con- 
cerning his lands, tenements or goods, nor 
whether he fled for such treason or felony," 
that the custom prior to that time was for 
the same jury which tried the indictment to 
inquire concerning his real and personal prop- 
erty. In order that forfeiture might be ac- 
complished. 4 Blpckstoue's Commentaries 
(Lewis' Ed.) star p. .'J87, and note 37. The 
Inference from Blackstone's text at this page 
is that, if the jury under the old practice 
did not inquire of the lands and chattels, the 
forfeiture did not take place, as be says: 
"But the jury very seldom find the flight, for- 



feiture being looked upon, since the vast In- 
crease of personal property of late years, as 
too large a penalty for an offence to which 
a man is prompted by the natural love of 
liberty." It seems, however, from the cases 
referred to by Sir Matthew Hale, supra, and 
also In re Bateman's Trust, 15 L. R. Eq. Cas. 
358, and In re Tyson, 1 Jur. 281, that It was 
customary for suit to be brought by officers 
of the crown for the purpose of reaching 
property forfeited as a result of a conviction, 
and subjecting it to the forfeiture. 

This review of the history of forfeitures, 
wlien considered in connection with the his- 
tory of the doctrine of former jeopardy and 
that they both grew up and existed side by 
side for centuries, presents two persuasive 
reasons supporting the act under considera- 
tion. The flrst is that, notwithstanding the 
doctrine of former jeopardy, for centuries e 
convict of felony forfeited all his property, 
real and personal. The second is that, wher- 
ever it was necessary to perfect the forfei- 
ture, a civil action was brought to recover 
the property. If another and separate pro- 
ceeding could always be- brought to collect 
the penalty which then followed as an inci- 
dent of the conviction — and If this additional 
action bore no relation to the doctrine of 
former jeopardy — the defendant complains 
that he is again in Jeopardy because he is 
here given another ctiance to defend his prop- 
erty rights. 

We turn now to an examination of the 
American cases. There are hundreds deal- 
ing with applications of this doctrine wliich 
do not concern us, and we therefore lay on 
one side all of those cases touching upon 
the question as to when Jeopardy attaches, 
when the discharge of the Jury is Jeopardy, 
when a new trial may be granted, and con- 
fine our attention in the main to those cases 
dealing with jeopardy as affecting the right 
to recover a penalty, or to enforce a forfei- 
ture, and we must confess that it is diflScuit 
to reconcile them all, or to ascertain a con- 
sistent principle. In People v. Stevens, 13 
Wend. (N. Y.) .341, It Is said: "It is undoubt- 
edly competent for the Liegislatnre to sub- 
ject any particular offense both to a penalty 
and a criminal prosecution; it is not pun- 
ishing the same offense twice. They are but 
parts of one punishment; they both consti- 
tute the punishment which the law inflicts 
upon the offense. That they are enforced in 
different modes of proceeding, and at differ- 
ent times, does not affect the principle. It 
might as well be contended that a man was 
punished twice, when he was both fined and 
imprisoned, which he may he in most misde- 
meanors.'" This is the doctrine of the New 
York courts. Blatchley v. Moser, 15 Wend. 
215; People v. Snyder, 00 App. Div. 422, 86 
N. Y. Supp. 415. This doctrine was followed 
by Judse Blatchford, when Circuit Judge of 
the Southern District of New York, in I.«s- 
zjnsky's Case, 10 Blatchf. 0, Fed. Cas. No. 8,- 
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279, where he quotes the passage from Peo- 
ple V. Stevens, supra, with approval. In that 
case, section 3218 of the Rev. St (U. S. Comp. 
St. 1901, p. 2085), relating to the Internal 
revenue, was under consideration. That sec- 
tion provides that any person who comniits 
the offense against the internal revenue there 
specified shall pay a penalty, and also be fin- 
ed and imprisoned; the penalty to be recov- 
ered In a suit by the government, and the 
fine and imprisonment to be inflicted in a 
criminal prosecution. It is to be observed 
that the section, for the purpose under con- 
sideration, is substantially identical with the 
Oklahoma statute. In upholding this stat- 
ute, Judge Blatchford, referring to the sub- 
ject of second jeopardy, at page 17, says: 
"But, even though the spirit of this amend- 
moit be to prevent a second punishment, un- 
der judicial proceedings, for the same crime, 
60 far as the common law gave that protec- 
tion (Ex parte Lauge, 18 WaU. 163, 170 [21 
L. Ed. 872]), yet the relator will not produce 
a second punishment for the same offense, 
but wUl only complete, on conviction, the 
punlshmrait intended by Congress." 

We have grave doubt about the soundness 
of the reasoning In the New York cases, and 
in the Leszynsky Case. They sustain similar 
statutes, on the ground that the two proceed- 
ings do not inflict two punishments, but mere- 
ly complete the one punishment for the of- 
fense. If this reasoning was sound, then 
the Legislature might provide for punishment 
by fine and punishment by imprisonment for 
the same offense, and for a separate prosecu- 
tion for the fine, and another prosecution for 
the Imprisonment It Is unquestionably true 
that two punishments may be inflicted for 
one crime. Both flne and imprisonment may 
be, and frequentlyare, imposed. The histori- 
cal review which we have given shows that 
punishment of the severest sort has always 
been administered in connection with for- 
feiture of all of one's property. The question 
is not, therefore, whether two punishments 
may be Inflicted, but whether the suit to re- 
cover the penalty and the prosecution of the 
criminal offense conflict with the former jeop- 
ardy provision. 

The conclusion is supported by better rea- 
soning in United States v. Three Copper 
Stills (D. C.) 47 Fed. 495, construing sec- 
tions 3281 and 3296 of the Bev. Stat (U. S. 
Comp. St 1901, pp. 2127, 2136), which pro- 
vide for a criminal punishment and forfeiture 
of the property for violations of the internal 
revenue law there specified, and holding that 
a conviction under one section was not a bar 
to proceedings under other sections for the 
forfeiture of the property. At iwige 499 of 
47 Fed. Judge Barr says: "The Constitution 
of the United States (amendment 5) declares 
that no person shall 'be subject for the same 
offense to be twice put in jeopardy of life 
or limb,' but this provision is not a limita- 
tion upon the kinds of punishment which 



may be inflicted for an offense. Hence ther« 
may be a flne, an imprisonment, and for- 
feiture for the same offense. If the law so 
provides. This provision of the Constitution 
does not in terms include such a proceeding 
as this one. It was intended by a ccmstitu- 
tlonal provision to embody the common-law 
rule, but that rule did not embrace proceed- 
ings in rem, such as this one, when the thing 
was forfeited because of its status, use, or 
location. The Palmyra, 12 Wheat 12 [6 L. 
Ed. 531] ; State v. Barrels of Liquor, 47 N. 
H. 374 ; Sanders v. State, 2 Iowa, 230 ; Wap. 
Proc. in Bem, g§ 24, 25; State v. Inness, 53 
Me. 636. There is no case known to me 
which decides that this constitutional provi- 
sion includes a proceeding in rem, which Is 
a civil action, within its inhibition." In 
United States v. Olsen (D. C.) 57 Fed. 579. 
the owner of a vessel was indicted for aid- 
ing and abetting the act of the master in 
bringing Chinese laborers into the United 
States in violation of statute. He pleaded 
in bar a Judgment of forfeiture against his 
vessel on account of the act of the master, 
and this plea was held bad. The third par- 
agraph of the syllabus is as follows: "A 
judgment of forfeiture entered against a 
vessel under Act of July 5, 1884, c. 220, f 10, 
23 Stat 117 [U. S, Comp. St 1901, p. 1309], 
for an act of the master in bringing Chinese 
laborers from a foreign port and landing 
them in the United States, In violation of 
section 2 of the act, cannot be pleaded by 
the owner of the vessel in bar to an indict- 
ment for aiding and abetting the act of the 
master, as forbidden in section 11 of the act 
United States v. McKee, 4 DIU. 128 [Fed. 
Cas. No. 15.688], Coffey v. U. S., 6 Sup. Ct 
437, lie U. S. 436 [29 L. Ed. 684], and United 
States ▼. One Distillery [D. C] 43 Fed. 846, 
distinguished." In Sanders v. State, 2 Iowa, 
230 (Cole's Edition), the statute making it a 
criminal offense to keep Uquors in the state, 
and forfeiting such liquors, was sustained, 
and it was held that the defendant's convic- 
tion for keeping liquors was not a bar to a 
proceeding to forfeit; also, that if the crim- 
inal punishment and the forfeiture could be 
administered in one proceeding, there was 
no reason why two proceedings should not be 
pursued. Commonwealth v. Prall, 146 Ky. 
109, 142 S. W. 202; Jones r. State, 15 Ark. 
261; State v. Czamlkow, 20 Ark. 160; State 
V. Spear, 6 Mo. 644. 

As a penalty for cutting timber on the 
public lands of a state, in addition to crim- 
inal punishment punitive damages, such as 
double or treble the value of the timber cut 
may be lmpo.sed, without Infringing the for- 
mer jeopardy provision. State v. Shevlln- 
Carpenter Co., 99 Minn. 158, 108 N. W. 935, 
9 Ann. Cas. 634 ; Id., 102 Minn. 470, 113 N. W. 
634, 114 N. W. 738 ; Id., 218 U. S. 57, 30 Sup. 
Ct 663, 54 L. Ed. 930. A municipal corporation 
having authority to fix fire limits may provide 
for the summary abatement of buildings 



Digitized by Vj OOQ IC 



OtcL) 



STOUT T. STATK 



661 



erected contrary to Its ordinance, and may 
also make such erection a criminal offense. 
Micks v. Mason, 145 Mich. 312, 108 N. W. 707, 
11 L. R. A. (N. S.) 663, and note, 9 Ann. Cas. 
291. An acquittal upon a criminal charge for 
violating the liquor law Is not a bar to a 
dvll action brought against the defendant by 
the state to enjoin the maintenance of a 
place where Intoxicating liquors are unlaw- 
fully sold. State v. Roach, 83 Kan. 606, 112 
Pae 160, 81 K R. A. (N. S.) 670, note, 21 
Ann. Cas. 1182. Some of the courts hold 
that punitive damages will not be allowed 
at the suit of an Individual for an act which 
Is likewise a criminal ofTense. Koerner v. 
Oberly, 66 Ind. 284, 26 Am. Rep. 34 ; Austin 
V. Wilson, 4 Cuflh. (Mass.) 273, 50 Am. Dec. 
766; Fay v. Parker, 53 N. H. 342, 16 Am. 
Rep. 27a But the weight of authority, it 
is conceded, is to the contrary. 2 Sutherland 
on Damages (Sd Ed.) § 402 ; Brown v. Swlne- 
ford, 44 Wis. 2S2, 28 Am. Rep. 582; Hauser 
▼. Griffith. 102 Iowa, 215, 71 N. W. 223. 

The cases of United States v. McKee, 4 
DUL 128, Fed. Cas. No. 15,688; United States 
v. One Distillery (D. C.) 43 Fed. 846; Coffey 
V. United States, 116 U. S. 436, 6 Sup. Ct 
437, 29 Li. Ed. 684; United States v. Chouteau, 
102 U, 8. 603, 26 L. Ed. 246; and United 
States V. Ulrld, 102 U. S. 612, 26 L. Ed. 
249, note — would seem to reach a different 
conclusion. In the McKee Case, 4 Dill. 128, 
Fed. Cas. No. 15,688, Justice Miller and Judge 
Dillon held that in a suit to recover the pen- 
alty, under section 3296 of the Rev. Stat. 
(U. S. Comp. St. 1901, p. 2136), a plea of former 
conviction and pardon by the President was 
a bar, on the ground that "our laws forbid 
that be or any one else shall be twice pun- 
ished for the same crime or misdemeanor," 
and In United States v. One Distillery (D. C.) 
43 Fed. 846, it was held that a corporation, 
when sued for a forfeiture of property, might 
Interpose as a defense the conTlction of one 
of Its oRlcers on a criminal charge for the 
same offense growing out of a violation of 
the Internal revenue laws. This case was 
taken to the Supreme Court of the United 
States and Is reported under the same name, 
in 174 U. S. 149, 19 Sup. Ct. 624, 43 Ia Ed. 
929, where the court affirmed the decision 
upon a technical ground of pleading, intimat- 
ing that the ground of the decision in the 
lower court might be erroneous, saying: 
"But if, independently of the particular ques- 
tion raised by the amended and supplement- 
al answer, the judgment of the District Court 
dismissing the information was right upon 
any ground disclosed upon the record, the 
Judgment of the Circuit Court affirming the 
judgment of the District Court should not be 
held to have been erroneous." In the Coffey 
Case, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 
6S4, it was held that the government could 
not recover the penalty prescribed by the 
internal revenue statutes, where It had previ- 
ously prosecuted the defendant for the crlm- 
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inal offmse, and he bad been acquitted. In 
that case the statutes imposed penalty, fine, 
and imprisonment, just as our statute here 
does, and a proceeding was instituted by 
the government to forfeit the brandy, ma- 
chinery, and stills involved, and was there- 
fore a proceeding affecting only property 
rights. Coffey's defense was that be had 
been prosecuted criminally and acquitted, and 
this defense was held good. In the opinion 
it is said: "The proceedings to enforce the 
forfeiture against the res named must be a 
proceeding in rem and a civil action, while 
that to enforce the fine and imprisonment 
must be a criminal proceeding, as was held 
by this court in The Palmyra, 12 Wheat 1, 
14 [6 Ii. Ed. 531]. Yet where an issue raised, 
as to the existence of the act or fact de- 
nounced has been tried in a criminal pro- 
ceeding Instituted by the United States, and 
a judgment of acquittal has been rendered 
in favor of a particular person, that judg- 
ment Is conclusive in favor of such person 
on the subsequent trial of a suit in rem by 
the United States, where, as against him, 
the existence of the same act or fact is the 
matter in issue as a cause for the forfeiture 
of the property prosecuted in such suit in 
rem. It Is urged as a reason for not allowing 
such effect to the judgment that the acquit- 
tal in the criminal case may have taken place 
because of the rule requiring guilt to be prov- 
ed beyond a reasonable doubt, and that, on 
the same evidence, on the question of pre- 
ponderance of proof, there might be a ver- 
dict for the United States In the suit in rem. 
Nevertheless, the fact or act has been put in 
issue and determined against the United 
States ; and all that is imposed by the stat- 
ute, as a consequence of guilt, is a punish- 
ment therefor. There could be no new trial 
of the criminal prosecution after the acquit- 
tal in it; and a subsequent trial of the dvil 
suit amounts to substantially the same thing, 
with a difference only in the consequences 
following a judgment adverse to the claim- 
ant" The Chouteau Case, 102 U. S. 603, 26 
L. Ed. 246, was an action against the prin- 
cipal and sureties on the bond of a distiller, 
to recover penalties Imposed by statute. The 
defense was that the distiller had been in- 
dicted and that the indictment had been 
compromised and settled by the payment of 
a fine. The court held that this was a good 
defense, on the ground that the sureties on 
the bond shall not be subjected to the penal- 
ties connected with the offense, after the 
principal has effected a full and complete 
compromise with the government, under the 
sanction of an act of Congress, of prosecu- 
tions based upon the same offense and de- 
signed to secure the same penalty. The 
Ulrid Case, 102 U. S. 012, 26 L. Ed. 219, note, 
was the same as the Chouteau Case, except 
that the defense was not a compromise, but 
that the defendant bad pleaded guilty and 
had been fined and imprisoned. It was held 
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that this verdict prevented recovery of the 
penalties on the bond. 

It win be observed that In the Coffey Case 
the verdict was "not guilty." In the Chou- 
teau Case the verdict was a compromise, 
while In the Ulrld Case the verdict was 
"guilty," and that the court held In each 
case that the verdict barred the prosecution 
of the action for the penalty. We confess 
that these cases seem to us strongly to sup- 
port the position of the defendant, and yet the 
fact remains that the sections of the internal 
revenue laws which are construed in those 
cases are still the law, and are still in force, 
and that the court has never held those stat- 
utes to be unconstitutional, but has merely 
held that the criminal prosecution bars the 
civil remedy. As we have previously held. 
It seems to us that the statute must stand or 
fall as a whole, as the penalty Is plainly 
cumulative upon the criminal punishment, 
and, as any proceeding, must be based upon 
the statute. 

It Is worthy of note and entitled to weight 
that there has been a series of legislation by 
Congress very similar to the act here under 
consideration. The provision of the internal 
revenue laws Imposing a penalty or a for- 
feiture and fine and imprisonment for the 
same offense illustrate the trend of congres- 
sional legislation. These various sections of 
the Internal revenue laws have been pre- 
viously cited and are referred to in the 
Leszynsky Case, 16 Blatchf. 9, Fed. Cas. No. 
8,279, in the Coffey Case, 116 U. S. 436, 6 
Sup. Ct. 437, 29 L. Ed. 684, and in other cases 
herein cited. The act with reference to 
Chinese laborers (23 Stat, at L. 117) passed 
in 1884 punishes a violation by fine or im- 
prisonment and forfeiture of the vessel. 
United States v. Olsen (D. C.) 57 Fed. 579. 
By the act of June 10, 1890, known as the 
Customs Administrative Act, forfeiture of 
the merchandise or the value thereof is pro- 
vided, and also fine and imprisonment. Act 
June 10, 1^90, c. 407, 26 Stat. 131 (U. 8. 
Comp. St 1901, p. 1886): United States v. 
Zucker, 161 U. 8. 475, 16 Sup. Ct. 641. 40 Ia 
Ed. 777. The fact that these various statutes 
have been in force for many years is per- 
suasive of their validity. 

[5, 1] It is also a fundamental principle of 
constitutional law that the courts will not 
declare an act of the Legislature unconstitu- 
tional, unless It is clear that such Is the 
case. Upon the whole, we are inclined to the 
view that this act of the Legislature is not 
in conflict with the former jeopardy provi- 
sion of the Constitution, although some doubt 
is thrown upon this conclusion by the cases 
of McKee. Coffey, Chouteau, and Ulricl, cited 
supra. In view of our reluctance to strike 
down an act of a co-ordinate department of 
the govennnent, we resolve the doubt in 
favor of the law, and hold that the act is 
not subject to the attack here made upon it. 



[7] Fourth. It is finally nrged tbat this 
act is invalid, because it is repugnant to the 
prohibitory provision of the Constitution, In 
that it increases the punishment for the sale 
of liquor. This objection Is not well taken. 
The section under review Is Imposing a pen- 
alty for using or permitting one's building to 
be used In violation of the prohibitory law, 
and it is a well-settled rule that the same 
act may be made separate offenses where 
the evidence supporting the two offenses must 
be different. In this case, if the defendant 
had been indicted for selling liquor, the 
question of the ownership of the building 
would be Immaterial, while In this proceed- 
ing the question of the ownership of the 
building Is fundamental. Cavieres v. United 
States, 220 U. 8. 338, 31 Sup. Ct. 421, 55 L. 
Ed. 489: Statie v. Innes, 53 Me. 536; State 
V. White, 123 Iowa, 428, 98 N. W. 1027; 
Wharton's Criminal Law, p. 344. 

The judgment of the trial court should be 
affirmed. 

PER CURIAM. Adopted in whole. 



SKELTON T. STANDARD INV. CO. et al. 
(Supreme Court of Oklahoma. Feb. IS, 1913.) 

(Syllabut hy the Court.) 

1. Appeal and Error (| 9(10*)— Pleading (S 
307*)— Review— DiscRETiox of Court. 

"A motion to make morp definite and cer- 
tain is in a large measure addressed to the dis- 
rretion of the court, and its ruling thereon will 
be reversed. If at all, onlv tor an abuse of dis- 
cretion." 6 PI. & Pr. 280. 

[Ed. Note. — For other oases, see Appeal and 
Error, Cent. Dig. $$ 382.'>, .S8;i2-3s:M; Dec. 
Dig. § 960:* Pleading, Cent. Dig. §S 1173- 
1193; Dec. Dig. $ 367.*] 

2. Pleading (g 367*)— Motion to Make Mobe 
Definite and Certain. 

The plaintiff's cause of action and defend- 
ant's defense sliould be stated in the pleadings 
with such clearness and definiteness as to en- 
able the court to perceive just what issues are 
to be tried. And an order requiring a petition 
to be made more definite and certain will not be 
reversed, where, on the face of the petition, 
there is a doubt as to the issues presented, or as 
to whether a cause of action is stated, or wheth- 
er defendant is charged with notice of what he 
is required to defend against. 

[Ed. Note. — For other cases, see Pleading, 
Cent. Dig. §§ 1173-1193 ; Dec. Dig. i 3U7.»] 

Commissioners' Opinion, Division No. 2. 
Error from' District Court, Okmulgee Coun- 
ty; W. L. Barnum, Judge. 

Action by L. S. Skeiton against the Stand- 
ard Investment Company anu others. Judg- 
ment for defendants, and plaintiff brings er- 
ror. AtDnued. 

Stanford & Cochran, of Okmulgee, for 
plaintiff in error. William M. Matthews, 
and Ralph H. Ellison, both of Okmulgee, for 
defendants in error. 
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HARRISON, C. The amended petition In 
this action was filed November 13, 1909, by 
Ik S. Skeltott against the Standard Invest- 
ment Company, a corporation, and L. L. 
Sessions and A. A. Vlerson, as Indlvldnals, 
for damages for refusing to execute an oil 
and gas lease on certain tracts of land de- 
scribed In the petition. It is alleged in the 
petition that the Standard Investment Com- 
pany Is a corporation organized under the 
laws of the Indian "Territory and now exist- 
ing under the laws of the state of Olclahoma ; 
that the defendants L. L. Sessions and A. A. 
Viersqn were the principal stockholders in 
said corporation; that about July 14, 1906, 
the plalntUF entered Into a verbal contract 
with defendant Standard Investment Com- 
pany, through Its agents. Sessions and Vler- 
son, wherein It was agreed on the part of 
said corporation as such, and on the part of 
said Sessions and Vlersou as Individuals, that 
defendants should convey certain tracts of 
land to plaintiff and in exchange therefor 
plaintiff should convey certain tracts of land 
to defendants ; that, in further consideration 
of the laud conveyed to defendants by plain- 
tiffs, defendants verbally agreed to execute 
commercial oil and gas leases on certain 
other tracts of land In addition to the tracts 
conveyed by warranty deed; that, pursuant 
to such agreement, plaintiff conveyed by 
warranty deed the tracts of land which he 
,bad agreed to convey to defendants, and de- 
fendants conveyed by warranty deed the 
tracts which they had agreed to convey to 
plaintiff ; but that, although the demand had 
been made for same, defendants had refused 
to execute the oil and gas leases agreed up- 
on; that said oil and gas leases are of a 
fluctuating and speculative value; that, at 
the time that demand was made for their 
execution and delivery, they had Increased 
In value to an approximate amount of 
$50,000; and that, by reason of defendant's 
refusal to execute- such leases, plaintiff had 
been damaged in the sum of $50,000, and 
asked Judgment for said amount. On De- 
cember 6, 1909, defendants filed motion to 
require plaintiff to make his amended peti- 
tion more definite and certain In 11 different 
particolars set out in 11 separate paragraphs. 
The court overruled the motion as to para- 
graphs 1, 2, and 5, but sustained it as to the 
remaining paragraphs. Plaintiff refused to 
comply with the order of the court by mak- 
ing bis petition more definite and certain, 
and the court dismissed the action. Where- 
upon iriaintiff appealed on the ground that 
the court erred in sustaining the motion to 
make the petition more definite and certain. 
[1 ] Plaintiff in error presents several ques- 
tions of error which arise incidental to the 
effect of the court's ruling, but upon the en- 
tire record the primary question involved is 
whether the court abused Its discretion in 
sustaining the motion to make the petition 



more definite and certain. The rule is that 
such motions should specifically point out the 
defects in the petition. This rule was clear- 
ly complied within defendant's motion. It 
Is also the general rule that the order grant- 
ing the motion should direct in what partic- 
ular the defective pleadiu'g is to be amend- 
ed. This rule was also complied with by the 
court. "A motion to make more definite and 
certain is In a large measure addressed to 
the discretion of the court, and Its ruling 
thereon will be reversed, if at all, only for 
an abuse of discretion." 6 PI. & Pr. 2S0, and 
authorities cited in notes. 

[2] From the atwve rule, which is practi- 
cally universal In code states, the ruling of 
the court in such matters is not, and slioald 
not be, disturbed by appellate courts unless 
there Is an apparent abuse of discretion. It 
is very essential that trial courts be vested 
with discretion In passing upon such mo- 
tions, for, owing to the frequent congestion 
of trial dockets, the fact of new and intri- 
cate questions and Issues constantly and un- 
expectedly arising in the trial, and the usual 
lack of time in which to give such Issues 
due deliberation, it la necessary that the 
pleader lie required to state bis cause of ac- 
tion or defense with such clearness and defln- 
iteness as to enable the court to perceive just 
what issues are to be tried. And an order 
requiring a petition to be made more definite 
and certain will not be reversed, wnere, on 
the face of the petition, there Is a doubt as 
to the Issues presented or whether a cause of 
action is stated Tfe whether the defendant is 
charged with notice of what he is required 
to defend against. The petition in the case 
at bar is not sufilciently clear to enable the 
court to correctly determine whether plain- 
tiff was entitled to damage, or what the true 
measure of damage should be. Neither la 
it clear as to whether there was an improper 
joinder of two or more causes of action and 
two or more parties defendant. Nor is It 
sufficiently clear In the allegations as to the 
verbal contract sued upon to enable the court 
to readily and correctly determine whether 
such contract came within the statute of 
frauds. 

In our opinion the order of the court below 
sustaining the motion to make the petition 
more definite and certain was the exercise 
of a sound discretion, and the judgment Is 
afl9rmed. 

PER CURIAM. Adopted in whola 



TURNER V. KIMBLB. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Svliahui hy the Court.) 

1. Bills and Notes (8 404*)— CitECKs— Pbe- 
SENTMENT roR Payment. 

The law requires that one holding a check 
should use reasonable diligence in presenting 
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same for payment; and, as a general rule, 
where the bolder of a check is in the same place 
where the bank is located, he must present it 
for payment before the close of banking hours 
on the day following the date of its receipt. 

[Ed. Note.— For other cases, see Bills and 
Notes, Cent. Dig. i§ 1091-1099, 1101-1103; 
Dec. Dig. i 404.*] . 

2. Biixs AND Notes (I 404*)— Chboks— Fah^ 

TJEE or Dbawee Bank. 

Between 11 and 12 o'clock a. m. of Novem- 
ber 6, 1907, a check was given in payment of a 
balance due on an account. On that day the 
bank on which it was drawn was open for busi- 
ness, and the party giving it had a credit bal- 
ance therein. On the following morning it was 
presented by the payee at another bank in the 
same city, and payment refused, because the 
bank upon which it was drawn had failed, and 
was never reopened for business. Held, that it 
was presented within reasonable time, and not 
being paid the drawer of the check was liable 
for the amount thereof. 

[Ed. Note.— For other cases, see Bills and 
Notes. Cent Dig. {{ 1091-1099, 1101-1103; 
Dec. Dig. S 404.*] 

Commissioners' Opinion, Division No. 2. 
Appeal from Comandie Coiwty Court; James 
H. Wolverton, Judge. 

Action by A. P. Kimble against J. W. Tur- 
ner. Judgment for plalntid, and defendant 
appeals. Affirmed. 

li, P. Boss, of Lawton, for plaintiff In er- 
ror. A. E. Uammonds, of Hugo, for defend- 
ant In error. 



HABBISON, 0. This was an action by 
A. P. Kimble against H. W. Turner on a 
check for the sum of $37.25, drawn by Tur- 
ner on the Merchants' & Planters' Bank of 
Lawton In favor of A. P. Kimble In payment 
of an account due Kimble from Turner. The 
check was drawn between 11 and 12 o'clock 
of November 6, 1907, during the memora- 
ble period of "Banking Holidays." It ap- 
pears from the evidence that the check was 
not presented for payment until the fol- 
lowing morning, at which time the said 
Merchants' & Planters' Bank was closed, 
and was never reoi)ened for banking busi- 
ness. The check not being paid, Kimble no- 
tified Turner of its nonpayment, and, upon 
Turner's refusal to pay same or make the 
account good in some other manner, this 
suit was instituted and Judgment rendered 
for plaintiff. 

The only question Involved is whether the 
check was presented within reasonable time 
by the drawee. 

Section .3703, Wilson's Rev. & Ann. Stat 
of Okla., provides: "A check Is a bill of ex- 
change drawn upon a bank or banker, or a 
person described as such upon the fiice there- 
of, and payable on demand without interest" 

Section 3666 provides: "When a bill of 
exchange is payable at a specified time after 
sight the drawer and indorsers are exoner- 
ated if it is not presented for acceptance 
within ten days after the time which would 
Miffice, with ordinary diligence, to forward 



it for acc^tance, unless presentment Is ex.- 
cused." 

Section 3680 provides: "If a bUl of ex- 
change, payable at sight, or on demand, 
without Interest, is not duly presented for 
payment within ten days after the time in 
which it could, with reasonable diligence, 
be transmitted to the proper place for such 
presentment, the drawer and Indorsers are 
exonerated, unless such presentment is ex- 
cused." 

These statutes were construed, and the 
question involved in the case at bar settled, 
in a well-reasoned opinion by Justice Bur- 
well In the case of School District No. 57 
V. Eager, 19 Okl. 235, 91 Pac. 847, wherein 
it is said: "It will be observed that, on a 
bill of exchange payable on sight or demand, 
the payee has 10 days in which to present 
it for payment The appellee insists that 
the law also gives to the holder of a check 
10 days In which to present it for payment 
We are not willing to give the language of 
the statute the interpretation contended for. 
The I^egislature have said that the drawers 
or Indorsers of a check are exonerated by 
delay in presentment only to the extent of 
Injury occasioned thereby; and, with this 
and certain other exceptions, a check is sub- 
ject to all of the provisions of the Code con- 
cerning bills of exchange. Checks, as a rule^ 
are used in paying obligations that are due, 
and take the place of the cash itself; and, 
while a check is not an assignment of the* 
fund against which It is drawn until accept- 
ed by the drawee, still the law recognizes 
that the funds are placed in bank for the 
purpose of paying checks drawn by the de- 
positor on the bank. Hence the law requires 
one holding a check to use reasonable dili- 
gence in presenting it for payment By the 
weight of authority, where the holder of a 
check is in the same place where the t>ank 
is located, it must be presented before the 
close of the banking hours of the t)ank on 
the day following the day of its receipt 
California has the same statute as this ter- 
ritory regarding checks, and the Supreme 
Court of that state have adopted the rale 
stated herein. In the case of Ritchie, Os- 
good & Co. r. Bradshaw & Co., 5 Cal. 228, 
it is said: The payee of a check. In pre- 
senting it for pajrment, In order to hold the 
drawer, is hound to the exercise of reason- 
able diligence. That reasonable diligence 
in the presentation of a check drawn upon a 
banker has, by the uniform current of ao- 
thority, been held to have been sufficiently 
exercised by the presentation for payment 
upon the next day during the usual banking 
hours.' To the same effect are the follow- 
ing cases: Himmelmann y. Hotallng, 40 CaL 
111 [6 Am. Rep. 600], Simpson v. Padflc Mu- 
tual Life Ins. Go., 44 Cal. 139; H<rimes t. 
Roe [«2 Mich. 1991, 28 N. W. 864 [4 Am. 
St Rep. 844], and Tiedeman on Commercial 
Paper, p. 725, { 443. See, also, Cyc. vol. 6. 
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p. 531. The statute expressly excepts checks 
from the operation of this law on bills of 
exchange, in that a check i^ust be presoited 
without delay; bat, if the ;iolder delays be- 
yond a reasonable time for presentment, the 
drawer is exonerated only to the extent of 
his Injury. The check was properly signed, 
as stated before, on April 2d, and the appel- 
lee should have presented it for payment 
on the 3d of April bnt for the fact that that 
day was Sunday. Therefore he had all of 
the banking hoars of the 4th of April in 
which to present it" 

[1,2] The facta in the case at bar are: 
That plaintiff received the check between 11 
and 12 o'clock on November 6th. That at 
that time, under an .agreement among the 
banks of the city of Irfiwtan, depositors were 
not being paid but $6 a day; that la, no 
depositor could draw out in cash more than 
95 in one day. That the balance of any de- 
posit, if paid at all, was paid in what was 
termed clearing houae certificates. The plain- 
tiff was not a depositor of the Merchants' & 
Planters' Bank, bnt did his banking buslneas 
with another bank. He testified that it was 
his custom to deposit all checks received on 
one day early the next morning, and that on 
the morning following the date of the check 
he presented It at the bank at which he did 
tonsiness, but was reused credit for same, 
because the Merchants' Sc Planters' Bank, 
on which the check was drawn, was closed, 
and paid no checks thereafter. These facts 
being so similar to those Involved in the 
School District Case, supra, at least the 
law being so similarly applicable to the facts 
In the two cases, the application in School 
District No. 67 v. Eager is followed, and the 
Judgment of the county court is affirmed. 

PER CURIAM. Adopted in whole. 



(t6 Okl. 62S) 

la re ASSESSMENT OF WB2STBRN UNION 

TELEGRAPH CO., 1911, 1912. 

(Supreme Court of Oklahoma. Oct 29, leiZ 

Rehearing Denied March 10, 1918.) 

(Syllalm 7>y the Court.) 

1. Taxation (| 403*)— Assessment— Boabd 
OF Equalization — Review or Decisions. 

In a case pending in the Supreme Court 
on an appeal from the action* of the state board 
of eqnaliaation in assessing the property of an 
interstate corporation for taxation, wherein a 
referee is appointed to take the evidence and 
make findings of fact and conclusions of law, 
the court, after the referee makes his report 
containing the evidence taken before him, in 
which there is no conflict on any material 
point, is at liberty to set aside the findings and 
eonclnsions of the referee, if erroneous, and 
substitute therefor findings and eonclnsiona of 
Its own baaed on the same evidence. 

[Bd. Note.— For other cases, see Taxation, 
Cent Dig. i! 876-883 ; Dec. Dig. § 493.*] 

2. Taxation (| 396*)— Assessment— Pbopkbtt 
ot cobpohation— a^legbaph compawt. 

In a proceeding for the purpose of aseer* 
taining the value of the property of an inter- 



state telegraph company for the pnrpose of tax- 
ation, in the absence of evidence to the con- 
trary, the presumption is that any natural de- 
preciations in the value of its instrnmentalitiea 
are provided for by replacements paid for out 
of the net earnings of the company, and that 
the plant of the company as a whole is always 
kept in an ordinary state of efficiency. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. f 670; Dec. Dig. i 396.*] 

3. Taxation ({ 1S5*)— Assbssmbnt— Pbofkbt 
Xr OF CoaPOBATIOlf— Teubobaph Comfakt. 

In estimating, for purposes of taxation, the 
valne of the property of an interstate telegraph 
company situate within a state, it may be re- 
garded not abstractly or strictly locally, but as 
a i>art of a system operated in other states, and 
the tazhig state is not precluded from taxing the 
property because it did not create the company 
or confer a franchise upon it, or because the 
company derived rights or privileges under an 
act of Congress, or because It is engaged in in- 
terstate commerce. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. i 275 ; Dec. Dig. { 155. •] 

4. Taxation (J 396*)— Assessment— Pbopkb- 
tt of Cobfobation— Tbleobafh Company. 

In the absence of evidence to the contrary, 
the presumption is that all the property of an 
interstate telegraph company is part of its cor- 
porate plant, and that its tangible and intangi- 
ble property are equally distributed throughout 
its mileage. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. I 670; Dec. Dig. | 896.*] 

5. Taxation <| 375*)— Assessment— Natubi 
OF Pboceedino. 

The valuation of property for taxation is 
in its nature a judicial act, and, in a proceed- 
ing for that purpose wherein the value of cor- 
porate property is in dispute, the judgment 
rendered must be based upon competent evi- 
dence, weighed in a judicial manner. 

[Ed. Note.— For oUier cases, see Taxation, 
Cent Dig. Si 624, 631, 671; Dec. Dig. | 375.*] 

Appeal from State Board of Bqualizatlon. 

Assessment of the property of the West- 
ern Union 'Telegraph Company for the fiscal 
years ending June 30, 1911, and June 80, 
1912, respectively. From the assessment lev- 
led by the state board of equalization, the 
Telegraph Company appeals. Affirmed. 

Cottingham & Bledsoe, of Oklahoma City 
(Geo. H. Fearons and Francis N. Whitney, 
both of New York City, of counsel), for ap- 
pellant Charles West Atty. Gen., and W. 
C. Reeves, Asst Atty. Gen., for the State. 

KANE], J, The foregoing proceedings are 
appeals by the Western Union Telegraph 
Company from the action of the state board 
of equalization in assessing its property for 
taxation for the fiscal years ending June 30, 
1911, and June 30, 1912, respectively. In 
a former opinion upon a motion to dismiss 
these proceedings, the Jurisdiction of this 
court to entertain appeals from the action 
of the state board of equalization in assess- 
ing for taxation the property of corpora- 
tions was upheld, and a motion for the ap- 
pointment of a referee to take evidence on 
the trial in the Supreme Court was sustain- 
ed. In re Assessment of Western Union 
Telegraph Co., 29 Okl. 4^, 118 Pac. 376. 
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Tbe cas^s notr come on to be heard upon ex- 
ceptions to the report of the referee filed by 
the Attorney General on behalf of the state. 
In appointing the referee, the conrt directed 
him to make findings of fact and condu- 
Blona of law upon all the Issues Involved. 
The only question Involved relates to the 
valuation placed upon the property of the 
company by the board of equalization for the 
purpose of taxation. Section 8, art 10, of 
the Constitution, provides that all property 
which may be taxed ad valorem shall be 
aB8es.<<ed at a price it would bring at a fair, 
voluntary sale; and section 7588, Comp. 
Laws 1009, provides that the property of alt 
public service corporations shall be assessed 
annually by the state board of equalization 
In the manner prescribed In this act The 
state board found the cash value of the 
company's property to be $1,235,730 for the 
year ending June 30. 1911, and $1,450,684 
for the year ending June 30, 1912, Instead 
of the much lower valuations shown by re- 
turns made by the company. The referee 
"reconimends that the assessed valuation of 
the Western Union Telegraph Company for 
the fiscal year ending June 30, 1011, should 
be $411,010.05, and for the fiscal year end- 
ing June 30, 1012, should be 7414,481.25." 
The valuations found by the referee approxi- 
mate those returned by the company, and 
are based upon "the price the physical prop- 
erty of the company would bring at a fair, 
voluntary sale, aside from any Intangible 
value gained by Its being a part of a system 
extending into and through other states and 
countries." The Items making up these ag- 
gregates are bo many miles of pole lines, 
worth so much ; ao many miles of Iron wire, 
worth BO much; ao many miles' of copper 
wire, worth so much ; Instruments valued at 
BO much, and ofilce furniture, valued at so 
much, from which total 50 per cent of the 
original cost was deducted for depredation. 
The referee seems also to have been influ- 
enced in reaching his conclusion by the fact 
that the corporation commission in a con- 
troversy between the Western Union Tele- 
graph Company and the state with respect 
to the rates charged by it for transmitting 
messages fixed the value of Its property for 
the year 1908 for rate making purposes at 
approximately the same figure. In one of his 
findings be "concludes as a matter of law 
that the valuation of property for the pur- 
pose of rate making within the state, and 
the valuation of property for the purposes of 
taxation should be one and the same." There 
is no conflict In the evidence on any ma- 
terial point, the only controversy arising 
out of the method of computation adopted 
by the referee in reaching tiis conclusion. 

The Attorney General denies that the 
state in exercisins its taxing power is lim- 
ited to assessing the material things used 
by the Western Union Telegraph Company, 
or that It is required to regard them as of 
no Ki^uulet value than tlie;y ba4 when re- 



posliig In tin lumber yards and Aetorles wttb 
cost added for potting them in place. He con- 
tends that the property of the company wlthlD 
tblB state ought to be assessed for taxation at 
such value as it haa as aa organic portion 
of a larger whole regarded not abstractly 
or locally, but as part of a system operating 
In practically every state in the Union ; that 
it was error to value the property of the 
company merely as a congeries of unrelated 
items, without augmentation of value from 
the business in which.lt is employed, and 
to refuse to value It in Its organic rela- 
tions, "that is to say, not as so many poles, 
so much wire, bo many instruments, or oo 
much other proi>erty in the abstract, bvt 
valued in the concrete. In the relation that 
such property in the abstract bore to other 
property in the abstract, which being brought 
Into relation to each other, into a system, 
located partly in this state and partly In 
other states, giving each part a concrete val- 
ue, which Is much greater than its abstmct 
value." 

[1, 21 The court is of the opinion that the 
conclusions of the referee cannot be aoB- 
tained, and they are, therefore, aet aside^ 
and, as there is no conflict in the evidence 
adduced before him, the court examines the 
same, and bases its findings and conclusion 
herein thereon. In the first place, it wa» 
error to base the valae of the company** 
property within the state upon what it wouldi 
bring at a fair, voluntary sale, aside fronk 
any intangible value gained by its being part 
of a system extending into and through oth- 
er states and countries; and in the sec- 
ond place, we can find no evidence to ]ustlf]( 
the conclusion that the physical property 
of the company has depreciated 60 per cent, 
of Its original cost and is therefore at this 
time to' be valned at half that figure. The 
Western Union Telegraph Company pretends 
to be, and is, a great and highly eflident 
transmission company, with offices in prac- 
tically every city, town, or village in every 
state of the Union. There la nothing to in- 
dicate that any part of its property is In 
a state of decay, or that the efficiency of 
the company is not as great at the present 
time as it has been at any time since its 
organization. It is probably true that its 
physical instrnmwitallties depreciate in val- 
ue from use and the ravages of time, but 
such depreciations are always provided for 
by replacements paid for out of net earnings, 
so that the plant of the company as a whole 
is always kept up to the ordinary standard 
of efficiency. In the absence of evidence to 
the contrary, we think this is the correct 
status to give to a company of this kind in 
attempting to determine the value of its prop- 
erty for the purpose of taxation. 

[3] It has l>een many times held that "aa 
to railroad, telegraph, express, and sleeping 
car companies engaged in Interstate com- 
merce, their property, in the several state* 
through which their lines or business extend; 
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may be valued as a unit for the purposes ot 
taxation, taking Into consideration the uses 
to which it la put, and all the elements mak- 
1ns up aggregate value; and a proportion of 
the whole, fairly and properly ascertained, 
as by taking that part of the value of the 
entire road which Is measured by the ratio 
of Its length in the state to Ita total length, 
or by taking as the basis of assessment such 
proportion of the value of the company's en- 
tire capital stock as the length of its line in 
the state bears to the whole length of its 
lines, may be taxed by the state without vio- 
lating any federal restrictions." 1 Gooley 
on Taxation (3d Ed.) 163; Western Union 
Telegraph Co. v. Attorney General of Massa- 
chusetts, 125 U. S. 530, 8 Sup. Ct 961, 31 
U Ed. 700; Pullman's Palace Car Co. v. 
Pennsylvania, 141 U. 8. 18, 11 Sup. Ct 876, 
35 It. Ed. 613; Attorney General v. Western 
Union Telegraph CO., 141 U. S. 40, 11 Sup. Ct 
889, 35 Lb Ed. 628; Maine v. Grand Trunk 
R. Co., 142 U. 8. 217, 12 Sup. Ct 121, 163, 
35 li. Ed. 904 ; Pittsburg, C, C. ft St L. R. 
Co. V. Backus, 154 U. S. 421, 14 Sup. Ct 
1114, 38 L. Ed. 1031; Cleveland, 0., G ft St 
Ll R. Co. v. Backus, 154 U. 8. 439, 14 Sup. 
Ct 1122, 38 li. Ed. 1041 ; Western Union Tel- 
egraph Co. V. Taggart 163 U. S. 1, 16 Sup. 
Ct 1054, 41 Xj. Ed. 49; Adams Express Co. 
V. Ohio St Auditor, 165 U. S.'194, 17 Sup. 
Ct 305, 41 U Ed. 683; Id., 166 U. 8. 185, 17 
Sup. Ct. 604, 41 L. Ed. 965 ; Adams Express 
Co. V. Kentucky, 166 U. 8. 171, 17 Sup. Ct 
627, 41 L. Ed. 060; Pullman's Palace Car 
Co. V. Twombly (C. C.) 29 Fed. 658; Attorney 
General v. Western Union Telegraph Co. (O. 
O.) 33 Fed. 129; Pullman's Palace Car Co. v. 
Board of Assessors (O. C.) 55 Fed. 206 ; Board 
Oft Assessors v. Pullman's Palace Car Co., 60 
Fed. 37, 8 O. a A. 490; Relnhart v. Mc- 
Donald (O. O.) 76 Fed. 403; Wells Fargo ft 
Oo. Express Co. v. Crawford County, 63 Ark. 
576, 40 S. W. 710, 37 U R. A 371 ; Cleve- 
land, a, O. ft St L. R. Co. ▼. Backus, 133 
Ind. 613, 33 N. E. 421, 18 U R. A. 729; Pitts- 
burgh, O., O. ft St. li. R. Co. V. Backus, 133 
Ind. 625, S3 N. E. 432; Evansville ft I. R. 
Co. V. West 138 Ind. 697, 87 N. B. 1012; 
Western Union Tel. Oo. v. Taggart 141 
Ind. 281, 40 N. B. 1051, 60 I* R. A. 671; 
State v. Adams Express Co., 144 Ind. 549, 42 
N. E. 483; State v. Jones, 51 Ohio St 492, 37 
N. E. 945; Pullman's Palace Car Co. v. Com- 
monwealth, 107 Pa. 136. 

[4] Indeed, the method outlined by Mr. 
Cooley seems to be the plan generally adopt- 
ed by tbe states for the ascertainment of the 
value of corjKtrate property for the purpose 
of taxation, and from the numerous author- 
ities we have had occasion to examine we 
fltid no precedent supporting the method 
adopted by the referee in the instant cases. 
The case of Western Union Tel. Oo. v. Tag- 
g>irt supra, was appealed to the Supreme 
Court of the United ftates. Western Union 
rCultigraph Co. t. Taggart, 1C3 U. S. 1, 16 Sup. 



Ct 1054, 41 L. Ed. 49. In that court Mr. Jus- 
tice Gray, after quoting exhaustively from 
Railroad Co. v. Backus, 154 U. 8. 421, 14 Sup. 
Ct 1114, 38 L. Ed. 1031. which involved the 
taxation of the property of an interstate rail- 
road running through two or more states, 
says: "'All that is thus forcibly and con- 
vincingly said as to the taxation of inter- 
state railroad property is equally applicable 
to the taxation of interstate property. It is 
not easy to see how one mile of appellant's 
telegraph line connecting Chicago with New 
York could be of less value than any other 
mile of the same line. Cut out one mile, even 
though it be through a swamp or under a 
lake, and the value of the whole line is prac- 
tically destroyed. The property is a unit 
valuable as a whole and by reason of its 
several connections, and not by virtue of any 
part taken by Itself. No way, therefore, by 
which the value of the lines in this state 
can be determined, seems so just and equi- 
table as to take that proportion of the whole 
value which the mileage In this state bears 
to the whole mileage.' " Western Union Tel- 
egraph Co. V. Gottlieb, 190 U. 8. 412, 23 Sup. 
Ct 730, 47 L. Ed. 1116, is another case where- 
in the proper method of determining the val- 
ue of the property of the same telegraph com- 
pany for the purpose of taxation was under 
discussion. The case originated In tbe dr* 
cult court of Jackson county, Mo., and the 
trial court followed the same plan followed 
by the referee in this case in that it regard- 
ed the poles, wires, and other physical prop- 
erty of the company in Missouri as though it 
was In no way used in the bnslnesis of the 
company as part of a unit Criticising this 
method, Mr. Justice McKenna, says: "The 
necessary consequence was and Is to destroy 
the relations between that franchise and oth- 
er properties of the plaintiff In error, regard- 
ing them not as parts of the system, but ab- 
stractly regarding the poles not differently 
from other poles, the wire not differently from 
other wire." Speaking of tbe action of the 
Supreme Court of the state which reversed 
the trial court the learned Justice says: 
"The Supreme Court on the contrary, re- 
garded the properties as related and as con- 
stituting a system, and because of this rela- 
tion having a value greater than the sura of 
values of the Individual things regarded 
merely as such. Viewing the order of the 
board of equalization as the Supreme Court 
viewed it, was It valid? In other words, is 
the state in exercising Its taxing power lim- 
ited to assessing the mere material things 
used by the plaintiff In error, and must It 
regard them of no greater value than they 
had when they reposed in lumber yards and 
factories, with cost added for putting them 
in place? Or the proposition may be stated 
another way, which better expresses the ul- 
timate contention of the plaintiff in error. 
Conceding that the tangible property of the 
telegraph company derives Talue from Its 
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use in a system, does tbe company do bast- 
Uess In the state in pursuance of the Con- 
stitution of the United States and the act 
of July 24, 1866 [c. 230, 14 Stat 221 (U. S. 
Comp. St 1901, p. 3579)], and become there- 
by an instrument of interstate commerce and 
a goTernment agent and as such exempt 
from the taxation contested in this case?" 
The conclnslon of the court is stated in tbe 
syllabus as follows : "In estimating, for pur- 
poses of taxation, the value of the property 
of a telegraph company situate within a 
state, it may be regarded not abstractly or 
strictly locally, but as a part of a system 
operated in other states, and the taxing state 
Is not precluded from taxing tbe property 
because it did not create the company or 
confer a franchise upon it or because the 
company derived rights or privileges under 
the act of Congress of 1866, or because it is 
engaged in interstate commerce." 

This mode of division has been recognized 
by the Supreme Court of the United States 
several times as eminently fair. And the 
same great court is authority for the state- 
ment that a division of the values of the 
entire property upon a mileage basis is the 
general answer to the question. Bow can 
equity be secured between tbe states in the 
matter of taxation of the property of trans- 
portation and transmission companies en- 
gaged in interstate commerce? And that 
taxing a mileage share of such property ly- 
ing within the control or Jurisdiction of 
each state, is not taxing property outside of 
the state. Railroad Co. v. Backus, 164 U. S. 
421, 14 Sup. Ot 1114, 38 L: Ed. 1031. The 
case of Fargo v. Hart, 193 U. S. 490, 24 Sup. 
Ct 498, 48 L. Ed. 761, has sometimes been 
erroneously regarded as containing a com- 
plete reversal of this rule. Counsel for ap- 
pellant cite it to support their contention 
that inasmuch as the evidence shows that 
certain property of the company, such as 
real estate, personal property, etc., which 
goes to make up the aggregate assets of the 
company, has a situs outside the state, that 
the aggregate of this sum should be deducted 
from the total assets, and not considered in 
determining the value of the property of the 
company within the state. We do not believe 
that this contention is correct or tliat it is 
supported by the case cited. As was said by 
Mr. Justice Jaggard in State v. Western Un- 
ion Tel. Co., 96 Minn. 13. 104 N. W. 567 : "The 
limitation that case contains is that a tax on 
an express company of another state propor- 
tioned to mileage is bad when it appears that 
tbe total valuation is made up principally 
from real and personal property not neces- 
sarily used In the actual business of tbe 
company, and which is permanently located 
In the state where the company Is incorpo- 
rated. The general principle remains un- 
touched and unassailed, namely, that 'a state 
may tax property, not the privilege of doing 
business, so as to reach the intangible value] 



due to * * * tbe organic relation of tbe 
property in tbe state to the whole system.' " 

[6] While it may be fairly inferred from 
the evidence that the specific property men* 
tioned above is not actually within the state 
of Oklahoma, there is no evidence tending 
to show that it is of exceptional value, or 
that it and all tbe other property of tbe 
company having a situs outside this state 
are not necessary for the transaction of its 
business, or that it Is not used in connection 
with and In relation to its property in Okla- 
homa for the main or general purpose of car- 
rying on such business. It bas been beld, 
and correctly we think, that: "Evidence of 
the value of property not necessary for rail- 
road purposes, and that parts of the corpo- 
rate plant of a railroad company, including 
its various terminals, are of ezceptionat val- 
ue. Is competent and, when offered, must be 
given effect by the assessing board and by 
the court in ascertaining tbe value of its 
corporate plant in the state. But In the ab- 
sence of such evidence, the presumption is 
that all its property is part of its corporate 
plant end that its tangible and intangible 
property are equally distributed throughout 
its mileage." A., T. ft S. F. By. Co. T. Sulli- 
van, 173 Fed. 456, 97 C. a A. 1. 

In another case wherein tbe question of val- 
uing corporate property for rate making pur- 
poses was under discussion, the same court 
speaking through Book, Circuit Judge, says: 
"Distant connections with important com- 
mercial centers, an outlet to tidewater and 
the like, may affect favorably the worth of 
every mile of road in tbe system. It is gen- 
eral knowledge that there la an important ele- 
ment of value in a railroad as a whole which 
the part within the state, solely and sep- 
arately regarded, does not possess. While the 
question ultimately is the value of the road 
within the state, the influence upon that 
value of things external is to be considered ; 
and in the common Judgment of men it is 
to some extent reflected in the amount and- 
value of the stocks and bonds resting upon 
the system. Nor can it properly be said 
that such Influence affects only the value for 
the Interstate business of the company with 
which the state is not concerned in making 
local rates. There is too intimate a relation 
between commerce within the state and that 
among the states, and too much interdepen- 
dence in their mutual growth and prosperity. 
A railroad system is essentially a unit and 
is generally so regarded. For instance, the 
part within the state may be assessed for 
local taxation at its value as an organic por- 
tion of a larger whole." There Is nothing in 
tbe record to indicate that the state board 
attempted to tax the property of the com- 
pany outside the state, and this court gives 
weight to the evidence tending to show the 
value of its tangible or Intangible property 
without the state, only in so far as It may 
have a bearing upon the ascertainment ot 
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the valne of tbat 'paxtof its corporate plant 

which lies within the state. 

If we adopt then the unit system as a 
guide In determining the value of the com- 
pany's property within the state, we find 
from the evidence that Its cash value Is 
much greater than that placed upon It by 
the state board of equalization. The rec- 
ord, however, discloses some facts which 
may be properly taken into consideration 
that reasonably tend to show tbat the prop- 
erty of the company In Oklahoma is not of 
a fair average valae. For Instance: The ev- 
idence shows that the receipts of the com- 
pany In Oklahoma constitute .88 per cent, of 
the entire receipts of the whole system. If 
the properly of the comiwny is divided upon 
the basis of its ability to produce income 
from business properly attributable to this 
state, we find that 89 per cent of the whole 
receipts produces a value of the property 
within the state slightly in excess of that 
found by the state board. liooklng at the 
evidence from another viewiwlnt, we find 
that the average earnings per mile of wire 
for the entire system Is $23.71; while the 
Oklahoma wire mileage is only |16.63 per 
mile. The receipts for Oklahoma per mile 
are therefore only 70 per cent, of the average 
receipts of the whole system. The evidence 
shows that the proiierty In Oklahoma is 1.26 
per cent, of the entire wire mileage. As 
stated before, upon a strictly unit basis, this 
would make a value much in excess of that 
placed upon it by the state board. But, as 
It is also disclosed by the evidence that the 
Oklahoma mileage produces only 70 per cent 
of the average receipts per mile, based upon 
a wire mileage basis, the state board may 
have properly concluded that the property of 
the company in this state should only be 
assessed in the proportion that the receipts 
per mile in Oklahoma bear to the average re- 
ceipts of the entire system. Figuring upon 
t>'at basis, we find that the actual value of 
the property la still slightly In excess of that 
found by the state board. The foregoing and 
other facts of the same nature have been 
considered and given weight by the court, 
and no doubt the state board was also In- 
flueuced by them. On the whole we are 
convinced that the state board valued the 
property of the company according to its best 
judgment, with honest purpose, and that it 
reached as near a correct conclusion as it Is 
possible to attain in matters of this kind. 
At any rate, applying any of the methods ap- 
proved by the courts for detei-mlnlng the 
value of property of this class for the pur- 
pose of taxation, the evidence before us 
shows that the values found by the board 
for the respective years are approximately 
correct We therefore adopt their findings 
In each case, and make them a part of the 
Judgment of this court 

[6] The referee made findings based upon 
the unit system which do not substantially 



differ from the valnea found by the coiut, 
but he also found that such values "are ar- 
rived at by an arbitrary distribution of 
values upon the proportionate wire mileage 
basis without regard to the actual valne of 
the property other than the wires; without 
regard to its location, whether within or 
without the (tate, and without regard to the 
fact that the business In the state is con- 
ducted at a loss, and the business as a whole 
is conducted at a profit" It is apparent 
that the findings made under such circum- 
stances do not form a sufficient basis to 
support a Judicial determination, and they 
are therefore set aside, and the findings and 
conclusions of the court substituted therefor. 
The valuation of property for taxation Is in 
its nature a Judicial act 2 Cooley on Tax- 
ation (Sd Ed.) 751. And In a proceeding 
for that purpose wherein the value of cor- 
porate property is in dispute the Judgment 
rendered must be based upon competent evi- 
dence, weighed in a Judicial manner. There 
is nothing in the record tending to show that 
the part of this system situated In Oklahoma 
is not of a fair average valne, or that the 
line is not substantially of the same value 
thro'iphout, except the circumstances here- 
inbefore mentioned, and to which we have 
given due weight in reaching our couclq- 
sion. 

On the question of the weight to be given 
to the findings of the corporation commission 
in fixing the value of the property of this 
company for rate making purposes, we can- 
not agree with the referee. Without no- 
ticing Important distinctions between the 
two classes of proceedings which appear to 
us. It is sufficient to say that the valuation 
fixed by the commission was for the year 
1908, whilst the valuations involved herein 
are for the years 1911 and 1912, respective- 
ly. "As a general rule, each annual assess- 
ment of property for taxation Is a separate 
entity, distinct from the assessment for the 
next and subsequent years. What may be a 
proper valuation one year may not be the 
next year, and thus a Judgment decreeing at 
what figure a piece of property should be 
assessed for purposes of taxation is not 
res adjudicata as against another valuation 
placed thereon by the proper authorities this 
year." 1 Cooley on Taxation (.3d Ed.) 758. 

The point is made by counsel for appel- 
lant that Inasmuch as the officers of the 
company testified, without contradiction, that 
the value of the property of the company 
within the state taken as a part of a unit, 
with all of the advantages, if any, that at- 
tach thereto, was not and is not worth in 
excess of the amount at which It was re- 
turned to the state board for the purpose of 
taxation, the court should give to this evi- 
dence the full credence to which unlmpeach- 
ed evidence is entitled. It Is apparent that 
what the officers say on this point is merely 
a conclusion drawn from Identically the 
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aane fiiets whlcli were Isld before the court 
and the referee. We are aatlsfled that the 
referee and the officers of the company were 
too much Influenced by the fundamentally 
erroneous theory that the physical valua- 
tion plan adopted by them Is the correct way 
to ascertain the value of the property of the 
company In the state, and that they gave un- 
due weight to the evidence touching the earn- 
ing capacity of the company within the state, 
and the valuation placed upon its property 
for rate making purposes. While we are of 
the opinion that those are matters which 
properly may be taken into consideration, 
the court, after giving them due weight in 
connection with all the other pertinent facts 
and circumstances disclosed by the evidence, 
has reached a different conclusion, and, of 
course, the court is not permitted to yield 
Its own Judgment 

The findings of the state board are there- 
tore affirmed. ▲!! the Justices concur. 



UNDSAX et nz. v. CHICKASHA BUILD- 
ING it LOAN ASS'N. 
(Supreme Cktort of Oklahoma. Feb. 18* 1813.) 

(BtfOahut ty th« Court.) 

1. BtTiLDiiro Alio Loan Assooiatiokb (i S3*} 
—Loans— UsuBT. 

Under the laws in force in the Indian Ter- 
ritory prior to statehood, "in a loan made by 
a building association to a shareholder in the 
usual form, there can be no usury, because the 
rate of interest paid by him is contingent upon 
the length of time required to pay out his 
shares."^ 

[Ed. Note.— For other cases, see Bailding and 
Loan Associations, Cent Dig. {{ 43, 47, 46-69 ; 
Dec. Dig. i 83.*1 

2. Btni-Diiro amd Loan AosooiATiORa <i 86*) 
— FoBFUTUBcs— PsBiinrii Non. 

Where a building and loan association, or- 
nnized under the laws in force In the Indian 
Territory prior to statehood, and where, prior 
to statehood, a mortgage is given to spch as- 
sociation to secure a loan of flOO, and where 
the by-laws of such association provide that, in 
case of default in any payment when It be- 
comes due^ the entire debt shall at once become 
due, and that the stock assigned as collateral, 
together with all payments made thereon, shall 
become forfeited to the association, and that 
the association shall have the election to fore- 
close, not only for the amount of the loan and 
interest, but also for a premium note of $540 
bid by the borrower for the loan, equity will 
not decree for the premium in addition to the 
loan and interest as to do so would be tanta- 
mount to enforcing a penalty for a breach «f 
contracti 

[Ed. Note.— For other cases, see Building and 
Loan Associations, Cent Dig. i 89; Dec. Dig. 
I 8«.*1 

S. BDn.DiNe AND LoAir Assooiatiorb (| 22*) 

— Stockholders— Fobfeitubbs. 

Forfeitures are not favored by law, bat 
building and loan associations are permitted to 
forfeit shareholder's stock for nonpayment of 
duea, where the by-laws specifically provide for 
such forfeiture, and where such provision is 
not In conflict with statutes. In case of for- 
feitnre for defanlt In payments due and fore- 
closure proceedings by the association, where 



the borrower is not seeking to redeem the stack 
and to continue bis relations as a member, bat 
seeks merely to liquidate the debt, be niay elect 
to have the stock payments applied on the loan, 
and will be allowed credit for same. 

[Ed. Note.— For ether cases, see BWIdlng and 
Loan Assodationa, Cent Dig. I 26 ; Dec. Dig. 
( 22.*] , 

Commissioners' Opinion, Divisicm No. & 
Error from District Court, Grady County; 
Frank M. Bailey, Judge. 

Action by the Ohickasha Building ft Loan 
Association against J. D. Lindsay and wife 
to foreclose a mortgage and lien on stock. 
Judgment for plaintiff, and defendants bring 
error. Modified and affirmed. 

John H. Tenable, of CUckasba^ for plain- 
tiffs in error. Wm. Stacey, of Chickasha, 
for defendant In error. 

HARRISON, 0. In November, 1906, J. D. 
Lindsay, then a stockholder and member of 
the board of directors of the Chickasha 
Building ft Loan Association, obtained a 
loan of $400 from said association and ex- 
ecuted a note therefor, bearing 6 per cent 
per annum, and as a bid for said loan ex- 
ecuted a premium note for $540, bearing 8 
per cent per annum, and to secure the pay- 
ment of said notes, and as part of the same 
transaction, executed a mortgage on certain 
lots in the city of Chickasha, and as addi- 
tional security assigned a certain certificate 
of stock in said association for $1,000; the 
same being 40 shares. The mortgage and 
both notes were also signed by Mary EL 
Lindsay, his wife. The loan was made un- 
der the rules and regulations and by-laws 
of said association, and the payments of 
both principal and Interest were regulated 
by such roles and by-laws. 

Under the terms of said notes and mort- 
gage, and under the rules and by-laws of 
said association, the Interest accruing on 
said notes was to be paid monthly on or be- 
fore the Monday preceding the first Tuesday 
of each month. The notes became payable 
In five years after November 24, 1905. Some 
payments bad already been made on the 
stock assigned before the date of the loan. 
After the loan was obtained, Lindsay contin- 
ued to make the monthly payments for a 
few months and then defaulted In further 
payments. The by-laws of the association 
and the notes and mortgage provided that, 
upon defanlt of payment of the interest on 
the loan and premium note when same be- 
came due, the stock assigned, together with 
all payments which bad been made thereon, 
should become forfeited to the association. 
In March, 1909, neither the interest nor 
stock payments having been made for sev- 
eral months, and defendant refusing to make 
further payments, the association brought 
suit to foreclose the lien on the stock and 
the mortgage on the real estate and prayed 
judgment for $940, the sum of the two notes 
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«nd the Interest due tbereoo. Defendant 
answered that the contract, being made In 
the Indian Territory prior to statehood, was 
In Tlolation of the Arkansas statute on nsu- 
ry, and void. 

At the trial of the cause the court render- 
ed Judgment for the amount of the loan, 
^00, with Interest from date at the rate of 
6 per cent., less the sum of $22.66 found by 
the court to have been paid on same, and. 
Judgment foreclosing the mortgage on the 
real estate, and decreeing the stock forfeit- 
ed to the association, together with the sum 
of $80 paid on the stock before the loan, and 
$113.34 found to have been paid on same 
after the loan had been made, and decreed 
the cancellation of the premium note for 
$!»0. 

Defendants, Lindsay and his wife, appeal- 
ed from this Judgment, claiming that the 
entire contract was usurious and void, and 
that the court erred in not rendering Judg- 
ment In favor of defendants, and further 
claiming as an alternatlTe that if Judg- 
ment be rendered against defendants for the 
amount of the loan, $400, and also Judgment 
forfeiting the stock which defendants had 
assigned as collateral, that in such erent 
defendants should have been allowed a cred- 
it on the loan note for the amount, $11.?.34, 
which had been paid on the stock after the 
loan had been obtained, and $80 paid on same 
previous to the loan. 

[1] As to whether defendants are entitled 
to Judgment annulling the entire contract 
because of Ute usurioua features involved 
depends upon the statutes relied upon, and 
upon the construction placed upon such stat- 
utes by the courts of Arkansas. In Reeve v. 
Ladles' Bldg. & Loan Ass'n, 56 Ark. 335, 19 
S. W. 917, 18 L R. A. 129, the court held: 
"In a loan made by a building association 
to a shareholder, in the usual form, there 
can be no usury, because the rate of interest 
paid by him is contingent upon the length 
of time required to pay out his shares." 
This decision is followed in Taylor v. Van 
Buren Bldg. Ass'n, 56 Ark. 340, 1,9 S. W. 
918; Roberts v. Am. Bldg. & L. Ass'n, 62 
Ark. 572, 36 S. W. 1085, 33 L. R. A. 744, 51 
Am. St. Repw 309; Black v. Tompkins, <Xi 
Ark. 502, 39 S. W. 553. 

In the foregoing decisions the courts of 
Arkansas have held that the usury statutes 
are not applicable to building and loan con- 
tracts. Hence the defendant could not es- 
cape liability for the amount of his loan, 
nor annul the mortgage given to secure sucli 
loan, under the defense of usury. 

[2] In view of these decisions, there was 
no error in the court's holding defendant lia- 
ble for the amount of the loan and interest; 
nor Is there any question but what, under 
Roberts v. American Bldg. Ass'n, supra, the 
court below was correct in decreeing the 
cancellation of the $540 premium note. In 
the above case it was held that, where a 



mortgage, giren to secure a' loan by a bnild- 
Ing association for $1,000, provides that, "in 
case of default, the association shall have 
the election to foreclose, not only for the 
amount so loaned with interest, but also for 
a 'premium' of $1,000 bid by the borrower 
for the loan," equity will not decree for the 
premium in addition, to the loan and inter- 
est, as to do BO would be tantamount to en- 
forcing a penalty for a breach of contract 
Besides, in the case at bar, the defendant 
having forfeited his stock and his rights un- 
der the contract. It would be wholly uncon- 
scionable to require him to pay, la addition 
to the loan and interest, the further sum of 
$540 as premium. 

[3] The next question, then, Is whether the 
provisions in the by-laws and the contract 
under which the loan was obtained, which 
provided for a forfeiture of the stock, to- 
gether with the amount paid thereon, are 
valid under the law. The general rule as to 
forfeitures in such cases Is stated In 4 Am. 
& Eng. (2d Ed.) 1044, thus : "Forfeitures are 
not favored, and by-laws creating them are 
construed strictly and against the associa- 
tion; but, if fair and reasonable, they are 
valid, and equity will not relieve against ' 
them." See, also, decisions cited in notes, 
especially Occidental Bldg. & Loan Ass'u 
V. Sullivan/ 62 Cal. 394; Southern Bldg. 
Ass'n V. Annlston L. & T. Co., 101 Ala. 582, 
15 South. 123, 29 L. R. A. 120, 46 Am. St 
Rep. 138; Freeman v. Ottawa Bldg. Ass'n, 
114 111. 182, 28 N. B. 611. 

In 6 Cyc. 138, the rule Is stated thus: "In 
general. It Is competent for building and 
loan associations, in the absence of statutory 
or charter Inhibitions, to provide in their 
by-laws for a forfeiture of stock of members 
who fail for a specified period to pay dues, 
fines, and assessments. Forfeitures, how- 
ever, are not favored, and must be created 
by unambiguous language. • • *" See, 
also, decisions cited in notes. Also Thomp- 
son on Bldg. & Loan Ass'ns (2d Ed.) 322; 
Endllch, Bldg. Ass'ns, { 74. 

There seems to be no very serious conflict 
In the authorities as to the rights of build- 
ing and loan associations to forfeit a share- 
holder's stock for nonpayment of dues, where 
the by-laws specifically provide for such for- 
feiture, and where such provision Is not in 
conflict with statutes. But they are very 
much in conflict as to whether, in case of 
forfeiture of stock, the amount paid on same 
should also be forfeited, or whether, es- 
pecially in case of loan to such stockholder, 
he should be allowed credit on hia loan for 
the amount paid on his stock. 

Most of this conflict, however, arises from 
a difference in provisions of statutes, or dif- 
ference in powers of the association under 
its charter, and a differeuce iu the provi- 
sions in the by-laws. Some contusion Is due 
also to the failure of the courts, in applying 
an eqidtable rule of accounting, to dlstln- 
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gnlsh between the rights InToIfed In cases 
where the stockholder seeks to redeem bis 
forfeited stock and cases where the associa- 
tion seeks to foreclose for the amount due, 
and the borrower seeks merely to extinguish 
the debt Some states, however, hold that 
all payments made by borrowing shareholders 
to the society should be credited on the loan. 
Others hold that the payments of stock are 
not Ipso facto payments on the loan, and do 
not operate, of themselves, to extinguish It 
pro tanto. Also the federal courts, in 'iMUey 
V. American Bldg. Ass'n (C. C.) 62 Fed. 618, 
Andruss v. People's Bldg. Ass'n, 94 Fed. 575, 
36 O. a A. 336, follow this doctrine. But, 
under the weight of authority, In case of 
forfeiture for default and foreclosure pro- 
ceedings by the association, where the bor- 
rower Is not seeking to redeem the stock, 
but to liquidate the debt, he may elect to 
have the stock payments applied on the loan, 
and will be allowed credit for same. 6 Cyc. 
153, 154, and notes; 4 Am. & Eng. 1045; 
Thompson on Building Associations (2d Ed.) 
325, 326; Endlich on Building Assoclattons 
(2d Ed.) 349, 482-484. 

This is the real question Involved in the 
case at bar. The record shows that $80 had 
been paid on the stock before the loan, and 
the court found that $113.34 had been paid 
on the stock after the loan, and also found 
that $22.66, Interest, had been paid on the 
loan, and allowed credit for the Interest, 
but refused to allow credit for the $80 and 
$113.34, and forfeited said amounts, together 
with the stock, to the company. This ques- 
tion was not involved In Roberts v. Am. iBldg. 
Ass'n, supra ; nor is this feature In the case 
at bar controlled by that case. The associa- 
tion. In the Roberts Case, was a Minnesota 
corporation, organized under the laws of 
said state, and under a statute which pro- 
hibited forfeitures of stock and provided. In 
case of default, for a sale of the stock to 
meet such arrearage as might be found due. 
The by-laws of the association were made to 
conform to the statutes; but In the case at 
bar the by-laws provide spedtlcally, not only 
for the forfeiture of the stock, but also for 
the payments made thereon. Under the gen- 
eral current of authorities, where It Is so 
provided In the by-laws, stock may be for- 
feited for nonpayment of dues, and where 
so forfeited the borrower, so far as that par- 
ticular transaction Is concerned, Is no longer 
a member of the association, bearing the re- 
lation and vested with the Interests of a 
stockholder, but occupies the single relation 
of debtor; and under the weight of author- 
ities in cases of forfeiture and foreclosure, 
where the borrower seeks, not to redeem his 
stock and continue his membership, but seeks 
only the liquidation of the debt, thereby ter- 
minating the dual relation of member and 
borrower, he Is entitled to credits for the 
amount actually paid. Hence the Judgment 



should be so modified as to credit the loan 
with the amounts found te have been paid. 
With this modification, the Judgment Is 
afilrmed. 

FEB CURIAM. Adopted in whole. 



COMMERCIAL UNION ASSUB. CO.. LIST- 
ITED, OF LONDON. ENG- 
LAND, T. SHUI/rS. 
(Supreme Gonrt of Oklahoma. Feb. 18, 1913.) 

(Bullaius (y the Court.) 
Insurance <§ 612*)— Actions— Pboofs of 

Loss — Necessitt. 

Where a fire insurance policy contains the 
provision that, in case of loss by fire, the in- 
sured shall give notice of such loss and shall 
within 60 days make verified proof of loss in 
writing, and where the policy makes a compli- 
ance with such provision a condition precedent 
to an action, held, the right of action does not 
mature until such provision has been complied 
with or waived ; and, where under all the 
proof it appears that such provision has nei- 
ther been complied with nor waived, the insur- 
ed cannot recover. 

[Ed. Note. — For other casest see Insurance! 
Cent Dig. §{ 1520-1528; Dec. Dig. i 612.*] 

Commissioners' Opinion, Division No. 2. 
Error from District Court, McCurtaln Coun- 
ty; James R. Armstrong, Judge. 

Action by 6. W. Shults against the Com- 
mercial Union Assurance Company, Limited, 
of London, England. Judgment for plain- 
tiff, and defendant brings error. Beversed. 

Burwell, Crockett ft Johnson, of Oklahoma 
City, for plaintiff In error. 

HARRISON, O. This action was npon & 
fire insurance policy for $1,090. The policy 
covered a small store building, together with 
the stock of merchandise and fixtures which 
were destroyed by fire In January, 1909. The 
cause was tried In September, 1910, result- 
ing in a verdict In favor of plaintiff for the 
sum of $1,040. Plaintiff thereupon filed a re- 
mittitur of $00, which was allowed by the 
court and Judgment rendered for $950. From 
this Judgment the Insurance company ap- 
pealed. 

A number of errors are assigned by plain- 
tiff in error as grounds for reversal, among 
which are: That the plaintiff was not the 
sole and unconditional owner of the property 
In question, and that he failed to comply 
with the "Iron-safe" and "inventory" clauses 
In the policy. But at the very threshold 
of the case the question arises, which, under 
the decisions of this court as well as under 
the great weight of authority, disposes of the 
case without the necessity of going into the 
other errors assigned, viz., that the plaintiff 
failed to make proof of loss as provided in 
the policy. The policy sued upon contains 
this provision: "If fire occur the Insured 
shall give immediate notice of any loss there- 
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by In writing to this company, protect the 
property from further damage, forthwith sep- 
arate the damaged and undamaged personal 
property, put it In the best possible order, 
making a complete inventory of the same, 
stating the quantity and cost of each article, 
and the amount claimed thereon ; and within 
€0 days after the fire, unless such time is 
extended la writing by this company, shall 
render a statement to this company, signed 
and sworn to by said insured, stating the 
knowledge and belief of the assured as to 
the time and origin oT the fire; the inter- 
est of the Insured and all others in the prop- 
erty, the cash value of each Item thereof, and 
the amount of loss thereon. • • • " 

It is contended by plaintlft In error that 
this provision of the policy was not complied 
with; that no proof of loss was furnished. 
From an examlnatlou of the record we find 
that this contention is sustained. The rec- 
ord discloses that no proof of loss was made 
or attempted to be made. The record shows 
that one Temple was the agent who issued 
the policy; that Temple was also the pro- 
prietor of a hotel ; that on the night of the 
fire the insured stayed at Temple's hotel; 
that early on the following morning the in- 
sured's son brought In the word that the 
building and stock had burned on the night 
before (the store in question being some miles 
out in the country); that the insured told 
the agent Temple that his store had burned ; 
^at thereafter the Insured brought in a 
book which he claimed to contain an Inven- 
tory of his stock of goods. The agent told 
bim to deposit the book in the bank, which 
he did. The agent Informed the company of 
the fire, and the company sent an adjuster 
to Investigate; but the insured did not see 
the adjuster nor file any statement of loss 
with him. After the adjuster had gone, the 
insured saw Temple and asked him why the 
adjuster had not come and was Informed 
that the adjuster had said nothing was due 
him. Plaintiff's own language is as follows: 
"Q. To whom did you make the demand? A. 
Well, I don't remember. I notified Temple of 
my bum and asked him then what would I 
do next to get the money. He says, 'The 
adjuster will be here pretty soon and I will 
notify him.' He come; I heard he come, 
and went back and asked Temple why he 
didn't come, and he said, 'He don't owe you 
anything,' and that's all I could get out of 
Temple." This Is all, in substance, that was 
done toward making proof of loss. 

In Nance v. Oklahoma Plre Ins. Co., re- 
ported 31 Okl. 208, 120 Pac. 948, 38 L. R. A. 
(N. 8.) 426, decided by this court January 9, 
1912, and since the filing of this case, in an 
action Involving the identical question, the 
court, in an opinion by Justice Hays, held: 
"Tbe evidence without conflict establishes 
that no proof of loss as required by the poli- 
cy has ever been furnished by plalntifT to 
the company either within the 60 days after 



the fire or before the trial of this cause In 
the court below. The poUcy contains other 
requirements, failure to comply with which 
the insured it is provided shall forfeit the 
policy; but the policy contains no stipula- 
tion of forfeiture for failure to furnish the 
proof of loss within the 60 days prescribed 
by the policy. The efFect of provisions in 
insurance policies similar to the one here 
Involved is declared in Joyce on Insurance, 
i 32S2, to be: 'If a policy of insurance pro- 
vides that notice and proofs of loss are to 
be furnished within a certain time after 
loss has occurred, but does not impose a for- 
feiture for failure to furnish them within 
the time prescribed, and does impose for- 
feiture for a failure to comply with other 
provisions of the contract, the insured may, 
it is held, maintain an action, though he 
does not furnish proofs within the time des- 
ignated, provided be does furnish them at 
some time prior to commencing the action 
upon the policy. And this has been held to 
be true, even though the policy provides that 
no action can be maintained until after a 
full compliance with all the requirements 
thereof.' The rule of this text is supported 
by many well-reasoned cases. Northern As- 
surance Co. V. Hanna, 60 Neb. 29, 82 N. W. 
97; Kenton Insurance Co. v. Downs & Co., 
90 Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 
115 ; Steele v. German Ins. Co., 93 Mich. 81, 
53 N. W. 514, 18 L. R. A. 85; Rhelmes v. 
Standard Fire Ins. Co., 39 W. Va. 672, 20 
S. m 670; Gerringer t. North Carolina 
Home Ins. Co., 133 N. 0. 407, 45 S. E. 773 ; 
Hartford Fire Ins. Co. v. Redding et aL, 47 
Fla. 228, 37 South. 62, 67 L. R. A. 518, 110 
Am. St Rep. 118 ; Southern Fire Ins. Co. v. 
Knight et al.. Ill Ga. 622, 36 S. E. 821, 52 
L. R. A. 70, 78 Am. St Rep. 216 ; Vanglnder- 
taelen v. Phenlx Ins. Co., 82 Wis. 112, 51 N. 
W. 1122, 33 Am. St. Rep. 29; Kahnweller 
et al. V. Phoenix Ins. Co. (C. C.) 57 Fed. 562. 
Plaintiff's failure to render proof of loss 
within the 60 days provided by the policy 
did not operate to forfeit his policy; but 
his right of action did not mature thereunder 
until such condition was complied with ; 
and, since under all the proof in this case 
that requirement had never been complied 
with, he cannot recover In this action." To 
the same effect are the following cases: 
Gauche et al. v. London & Lancashire Ins. 
Co. (C. C.) 10 Fed. 347; Home Ins. Co. N. 
Y. V. Duke, 43 Ind. 418; Indiana Ins. Co. 
v. Capehart, 108 Ind. 270, 8 N. E. 285; 
Mitchell V. Home Ins. Co., 32 Iowa, 421; 
Flanaghan v. Phoenix Ins., 42 W. Va. 426, 
26 S. E. 513; McCormack v. N. British Ins. 
Co., 78 Cal. 468, 21 Pac. 14 ; Western Home 
Ins. Co. V. Thorp, 48 Kan. 239, 28 Pac 991 ; 
State Ins. Co. v. Belford, 2 Kan. App. 280, 
42 Pac. 409; Shawmut Sugar Refinlug Cb. 
V. People's Mut Fire Ins. Co., 12 Gray 
(Mass.) 535 ; Boruseweski v. Middlesex Mut 
Assur. Ck>., 186 Mass. 589, 72 N. E. 250 ; Don- 
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fthiw T. Windsor County Mnt Fire Ins. Co., 
06 Vt 374; Dixon T. State Mat Ins. Co., 126 
Pac. 784. 

The record In tbe case at bar brings the 
qnestlon clearly witbin tbe rale of the fore- 
going line of authorities, and especially with- 
in the rale in Nance r. Oklahoma Fire Ins. 
Co., supra, where tbe identical question was 
settled and has become the law of this state. 

The question of waiver of the conditions 
of the policy was neither raised in the plead- 
ings nor developed in evidence. The plaintiff 
specifically alleged that he had complied 
-with all the conditions precedent The bur- 
den, therefore, was apon him to prove these 
allegations in order to recover, and, failing 
to prove a compliance with such provision, 
the question of his rights in the premises is 
decided in the Nance Case, supra, which is 
followed herein. 

It follows therefore that tbe judgment of 
the court below must be reversed. 

PER CURIAM. Adopted In Whole. 

(37 OW. 74) =— 

MILLER LUMB;3R CO. v. SWIMS MER- 
CANTILE CO. 

(Supreme Court of Oklahoma. Feb. 18, 1S13.) 

(Ht/ValHit Iv the Court.) 

Afpeal and iRrrob ($ 773*) — DisuissAir— 
Failure to File Briefs. 

Where plaintiff In error fails to file briefs, 
as required by rule 7 (95 Pac. vl) of this court 
the appeal wiU be dismissed for want of prose- 
cution. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. {{ 3104, 3108-3110; Dec 
Dig. i 773.*] * " '^ 

Commissioners' Opinion, Division No. 2. 
Error from McCurtaln County Court; T. J. 
Barnes, Judge. 

Action between the Miller Lumber Com- 
pany and the Swlnk Mercantile Company. 
From the Judgment the lumber company 
brings error. Dismissed. 

Foster ft Stephenson, of Hugo, for platn- 
tlff In error. Sprlggg & Hardlson, of Hugo, 
for defendant in error. 



BREWER, C. The petition in error and 
transcript of tbe record in this case was filed 
In this court January 23, 1911. The plaintiff 
In error has failed to file any brief in the 
cause, as required by rule 7 (95 Pac. vl) 
of this court Tbe petition in error should 
therefore be dismissed for want of prosecu- 
tion. Hass et al. v. McCampbell, 27 Okl. 
290, 111 Pac. 643; Maddln v. McCormIck et 
al., 27 Okl. 778, 117 Pac. 200 ; McClelland v. 
Wltherall, 80 OkL 287, 119 Pac. 205. 

PER CURIAM. Adopted in whole. 



(fit OU. W) 
GULF. O. ft S. F. RX. CO. t. TAYLOR. 
(Supreme Court of CHilahoma. Feb. 18. 1918.) 

(SylUiim Iv the Court.) 
L Mabteb ahd Servant Q 180*)— Iwjubt to 
Servant— NioiiiOENCB or Fellow Sbbt- 

AJ(T. 

Under section 86, art 9, of the Constitu- 
tion (section 254, Williams' Aon. Const), "the 
comman-law doctrine of the fellow servant so 
far as it affects the liability of the master for 
injuries to bia servant, resulting from the acta 
or omissions of any other servant or servants 
of the common master, is abrogated as to every 
employ^ of every railroad company and every 
street railway company or interurban railway 
company, and of every person, firm or corpora- 
tion engaged in mining in this state ; and every 
such employe shall have the same right to re- 
cover for every injury suffered by him for tbe 
acts or omissions of any other employe or em- 
ployes of tbe common master that a servant 
would have if such acts or omissions were those 
of tbe master himself in the performance of a 
nonassienable dnty." And in an action by an 
employe of a railroad company jfor personal in- 
juries caused by the neglii^ent acts of a fellow 
servant where the plaintiff shows in his peti- 
tion that he was acting within the scope of Um 
employment and in a careful and prudent man- 
ner and wholly without fault in tbe premises, 
and that tbe injuries complained of were the di- 
rect and proximate result of the negligent acts 
of a fellow servant showing clearly of what the 
acts consisted, and alleging that such acts were 
recklessly, carelessly, and negligently done, such 
allegations are sufficient to bring plaintiff with- 
in, and to state a cause of action under, the 
foregoing Beotion of the Constitution. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. {{ 359-361, 363-368; Dec. 
Dig. { iso.*] 

2. Trial (§ 295»)— Review— iRsumciMT IR- 

STBUCTION. 

Where the instructions of the court when 
taken as a whole and construed as one entire 
charge correctly state the law applicable to all 
the material issues involved in the case, a judg- 
ment will not be reversed, although some para- 
graph of tbe instructions standing alone may 
not fully state the law. 

FEd. Note.— For other calses, see Trial, Cent 
Dig. (( 703-717 ; Dec. Dig. ( 295.*]' 

3. Trial (j 260»)—Revww— Refusal o» Ir- 

STBUCTIONB. 

A judgment will not be reversed for rrfos- 

al to give a requested instruction, although such 
requested instruction may correctly state the 
law, if the law applicable to the farts involved 
is correctly covered by the court's charge. 

[Ed. Note.— For other cases, see Trial Cent 
Dig. !i 651-659; Dec. Dig. { 260. •] 

4. Appeal and Error (J 1002*)— Review- 
Verdict— Conflicti.vg Teetimony. 

A verdict based upon conflicting testimony 
will not be set aside where the evidence rea- 
sonably tends to support such verdict. 

[Ed. Note.— For other cases, see Appeal and 
Krroi-. Cent Dig. ({ 3935-3037; Dec Dig. { 

Commissioners' Opinion, Division No. 2. 
Error from District Court McOaia CVjunty; 
R. McMillan, Judge. 

Action by L. R. Taylor against the Gulf, 
Colorado ft Santa ¥6 Railway Company. 
Judgment for plaintiff, and defendant bringi 
error. Affirmed. 
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CottlnKhaiB ft Btedeoe, of Oklaboma City, 
J. W. Hocker, of Pureell, and George M. 
Green, of Oklaboma City, for plaintiS In er 
ror. Wadllngton & Wadlington, of Pureell, 
for defendant In error. 

HABRISON, C. This action was begun 
Jnly 22, 1909, by L. R. Ta.rlor against tbe 
Gnlf, Colorado & Santa P6 Railway Com- 
pany for damages In the sum of $1,980 al- 
leged to have been caused by the careless- 
ness and negligence of defendant through its 
agents. At the time of the alleged Injury 
the plaintiff was in the employ of defendant 
In the capacity of an ordinary section hand, 
and as such was under the authority and di- 
rection of a section foreman or boss. He al- 
leged in his petition that his duties as such 
section hand consisted in repairing tbe road, 
leveling the track, and keeping it In perfect 
condition under the supervision ot the sec- 
tion boss; that on the day of the injury he 
and another section hand were directed to 
remove some railroad ties; that, in order to 
pot them where they were directed to be 
placed, it was necessary to carry tbem up an 
embankment and load them on a push car; 
that In carrying them it was necessary for 
one man to take bold of one end and the oth- 
er man to take hold of the othei< end of the 
tie; that the particular tie, in the handling 
of which plaintiff received the alleged injury, 
was a very heavy tie; that plaintiff was di- 
rected to take hold of one end and his coem- 
ploy6 directed to take hold of the other; 
that be picked up one end, the heavy end of 
the tie, and his coemptoyS picked up the oth- 
er; that in starting up tbn embankment the 
coeniployd recklessly, carelessly, and negli- 
gently shoved and pushed such tie toward 
plaintiff with such force as to cause plaintiff 
to fall, thereby brotsing bis groins and 
straining and disabling him in the back and 
causing tbe injuries complained of, which in- 
juries. It was alleged, were the proximate re- 
sult of the carelessness and negligence of 
said coemploy^ in thus shoving the tie while 
it was in their arms and being carried up 
the embankment ; that by reason of such In- 
juries he was so disabled that he was unable 
to labor for a long period of time and was 
permanently injured to the extent that his 
earning capacity was reduced to one-half of 
what it was prior to the injury; that before 
the Injury he was earning $40 per month; 
that since such injury he could only earn 
about half such sum ; that the aggregate of 
the different items of damage amounted to 
$1,9SX). Defendant answered by general de- 
nial and for further defense alleged that, if 
plaintiff was injured to the extent alleged in 
his petition, such injuries were tbe result of 
his own contributory negligence, and further 
alleged that plaintiff was an experienced 
man in the line of work in which he was em- 
ployed, and that as such knew tbe dangers 
incide)it to such emyloyuieut and assumed 



tbe ordinary risks thereof. Plaintiff replied 
denying generally tbe allegations in the- an- 
swer, and specifically denying the allegationa 
as to contributory uegUgeuce and assump- 
tion of risk. The cause was tried and sub- 
mitted to tbe Jury October 20, 1910. and a 
verdict returned In favor of plaintiff in the 
sum of $200. Upon which Judgment was ren- 
dered, and, from which Judgment and order 
overruling motion for new trial, tbe railroad 
company appeals upon six specifications of 
error. These specifications of error, how- 
ever, are all dlstiosed of under three proposi- 
tions, viz.: First, whetbM- the Issues of law 
and fact involved were sufficiently covered 
by tbe court's charge. Second, whether the 
court erred In refusing certain Instructions 
offered by defendant Third, was the evi- 
dence sufficient to support the verdict of the 
Jury? 

Plaintiff in error contends that the alleged 
injuries. If received at all, were caused by 
the acts of a fellow servant, and that the de- 
fendant could not be held liable for such In- 
juries because plaintiff had failed to allege 
that such fellow servant was inexperienced 
and Incompetent and that the company was 
liable by reason of its negligence in keeping 
such incompetent fellow servants and em- 
ployes in its employment, and cites a number 
of decisions In support of such contention. 
These decisions, however, are not in point 
here, nor can such contentions be sustained 
for two reasons: First, because such de- 
fense was not made an issue by tbe pleading. 
Such fact was not made a defense in the an- 
swer. Second, because the plaintiff did not 
base his right of recovery on the theory that 
the injuries were the result of defendant's 
negligence in keeping Incompetent employes 
and fellow servants, but based his cause of 
action upon the negligent acts of a fellow 
servant and sought recovery under section 
36, art. 9, of the Constitution, which reads: 
"The common-law doctrine of the fellow 
servant, so far as it affects the liability of 
the master for injuries to his servant, result- 
ing from the acts or omissions of any other 
servant or servants of tbe common master, is 
abrogated as to every employ^ of every rail- 
road company and every street railway com- 
pany or Interurban railway company, and of 
every person, firm, or corporation engaged 
in mining In this state; and every such em- 
ploye shall have the same right to recover 
for every injury suffered by him for the acts 
or omLsslous of ani' other employe or em- 
ployes of the common master that a servant 
would have if such acts or omissions were 
those of tbe master himself in the perform- 
ance of any nouasslgualile duty. • » * " 

[1] We Uiluk the plaintiff brought himself 
clearlj- within the right of recovery given by 
tbe foregoing section of tbe Couslitution by 
the alIei;atlou that after they bad picked up 
tbe tie lu question uud started up tbe em- 
Ijaukmeut towards the truck, "and while 
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plaintiff was exercising ordinary care, and 
wliile acting in a careful and pmdent man- 
ner as a prudent man sliould act, plaintiff, 
in obedience to the instruction of said fore- 
man, took Iiold of said railroad tie and lift- 
ed the same from the ground and liad same 
in bis arms, while plaintiff VN-as thus situated 
and holding said tie and attempting to load 

same on said car, one (Dove Stump), 

a fellow servant of plaintiff, immediately 
took bold of the other end of the tie plain- 
tiff was holding and recklessly, carelessly, 
and negligently pushed said tie heavily 
against plaintiff, throwing plaintiff heavily 
against the ground and violently pitching 
plaintiff upon the ground, thereby dangerous- 
ly wounding and bruising plaintiff about the 
legs, hip, groins, and small of plaintiff's back. 
Plaintiff alleges that his injuries were caus- 
ed by the negligent and careless acts of, and 
was the result of the careless acts of, a fel- 
low servant of the defendant railway com- 
pany and the agent and servant of said de- 
fendant" This allegation, in connection with 
other allegations in the petition, states a 
cause of action under this section of the 
Constitution. See section 2.>1, Williams' Ann. 
Const, and authorities cited in notes; also, 
Coalgate v. Bross, 25 Okl. 244, 107 Pac. 425, 
138 Am. St Rep. 915, wherein the foregoing 
section of the Constitution is construed. 

As to the alleged errors in the instruc- 
tions, we have closely examined the court's 
charge, and, considering it as one entire 
charge, find that It contains no reversible 
error. The court states the Issues to the 
Jury with reasonable fairness and fullness. 
It presents the issue of negligence and places 
the burden upon the plaintiff to prove same 
by a preponderance of the evidence, defining 
what Is meant by "preponderance." It also 
presents the Issue of contributory negligence 
and places the burden of proving same upon 
the defendant. Likewise the doctrine of the 
assumption of risk is presented in a manner 
altogether fair to defendant Considerable 
stress is laid upon paragraph 3 of the court's 
charge, as well as upon other paragraphs 
embodying the same thought Paragraph 3 
Is as follows: "If, however, you find in this 
case that the plaintiff was hurt and the 
hurt complained of was brought on or con- 
tributed to by a fellow servant, Dove Stump, 
and was not such a hurt as would occur in 
the ordinary discharge of his duties, then I 
Instruct you that the master Is responsible 
for the result of such hurt or Injury and the 
damages arising therefrom, whatever they 
may be. This instruction, standing alone, 
might be too limiting In Its scope, and to 
that extent prejudicial, but fead in connec- 
tion with the entire charge, it clearly means 
that. If the injury complained of was brought 
on by the negligent acts of a fellow servant, 
in such case the master would be responsible, 
and considering the charge as a whole, con- 
struing all the paragraphs thereof in con- 



nection with each other and as one entire 
charge, we beUeve the law was fairly stat- 
ed. Snyder v. Strlbllng, 18 OkL 168, 89 Pac. 
222; Grant v. Milam, 20 Okl. 672, 95 Pac. 
424; Enid City By. Co. t. Addle Reynolds, 
126 Pac. 193. 

[2, S] Nor can the judgment be reversed 
because of the court's refusal to give the in- 
structions requested by defendant The law 
applicable to the material Issues Involved 
was presented to the Jury with reasonable 
fullness and Calmess in the court's <diarge. 
In such cases the judgment will not be re- 
versed for refusal to give a requested in- 
struction, although the instruction requested 
may correctly state the law. Enid City Ry. 
Co. V. Addle Reynolds, 126 Pac. 193; Mc- 
Master v. Bank, 23 Okl. 550, 101 Pac. 1103, 
138 Am. St Rep. 831; Pinch y. Brown. 27 
OkL 217, 111 Paa 391 ; Elletb-KendaU Shoe 
Co. V. Ross, 28 Oki 097, 115 Pac. 892; Pi- 
oneer Tel. & Tel. Co. V. Davis' Adm'r, 28 OkL 
783, 116 Pac. 432. 

[4] The remaining proposition Is whether 
the verdict Is supported by the evidence. 
There is some irreconcilable conflict in the 
testimony of the plaintiff and the witness 
Dove Sttuip, who was assisting plaintiff in 
carrying the tie, as to whether Stump was 
in fact guilty of the negligent acts relied 
upon and testified to by plaintiff. Plaintiff 
testified that Stump pushed the tie against 
him and threw him down. Stump denied 
this. This was a material tact in determin- 
ing the liability of the company and one 
which rested upon the credibility of the wit- 
nesses. The jury heard the testimony and 
saw the witnesses while testifying. They were 
the exclusive judges of the testimony, the 
credibility of the witnesses, and the weight 
to be given to their testimony, and were 
so charged by the court, and having heard 
such testimony and determined the credibil- 
ity of the witnesses and expressed their con- 
clusion therefrom In their verdict inasmuch 
as the evidence reasonably tends to support 
such verdict It will not be set aside by this 
court Covington v. Fisher, 22 OkL 207, 97 
Pac. 615; C, R. I. & P. By. CO. v. MitchelL 
19 OkL 679, 101 Pac. 850 ; Loeb v. Loeb, 24 
OkL 384, 103 Pac. 570; Bird v. Webber, 23 
OkL 583, 101 Pac. 1052 ; C, R. I. & P. By. 
Co. T. Broe, 23 Okl. 306, 100 Pac. 523 ; Arm- 
strong, Byrd & Co. v. Crump, 25 Okl. 452. 
106 Pac. 855 ; Kaufman t. Boismfer, 25 Okl. 
252, 105 Pac. 326. 

Ftom an examination of the record we be- 
lieve the plaintiff brouRht himself within the 
provisions of section 36, art 9, of the Consti- 
tution; that the law applicable to the is- 
sues Involved In the case was given to the 
jury with reasonable Correctness by the 
court; and that the evidence reasonably 
tends to support the verdict 

The Judgment of the lower court is af- 
firmed. 

PER CURIAM. Adopted In whole. 
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ATtlHISON, X. & S. P. EX. CO. ▼. BAKEK. 
(.Supreme Court of CHdabonuL Feb. 18, 1913.) 

(Syllahut ly the Court.) 

1. Trial (§ 255*)— Reception of Evidence- 
Waiver OF OBJECTIONS. 

Where evidence incompetent in chief is 
erroneously admitted, but later the same evi- 
dence becomes competent for the purpose of 
contradicting the witness, and is properly ad- 
mitted for that purpose, it would have been 
the duty of the court, upon requeBt so to do, 
to have limited the effect of the evidence with- 
in its proper scope; but if no such request 
is made, nor is the court's attention called to 
this phase of the matter, it ■mil be considered 
as waived. 

[liid. Note. — For other cases, see Trial, Cent. 
Dig. §1 «27-641; Dec. Dig. § 255.*] 

2. Evidence (S 577*)— Evidencb at Former 
Trial. 

The testimony of a witness given at a for- 
mer trial between the same parties involving 
the same subject-matter with the opportunity 
for cross-examination, and taken down by the 
official stenographer and preserved by bill 
of exceptions on appeal, is admiaable, if oth- 
erwise unobjectionable, in a second trial of 
the same cause, where the witness resides in 
another state and is not present at the second 
trial. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. $ 2408; Dec Dig. i 577.*] 
8. Appeal and Erbob (S 971*)— Evidence (J 

546*)— Keview— Competency of Expert. 
The amount of knowledge which a witness 
most possess before a party is entitled to his 
opinion as an expert is a matter which must be 
left largely to the discretion of the trial court, 
and its ruling thereon will not be disturbed on 
appeal unless clearly erroneous. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. || 3852-3857; Dec. IMg. S 
971;* Evidence, Cent Dig. S 2363; Dec. Dig. I 
546.*] 
4. Railroads (§ 350*)— Accident at Cboss- 

ING— Question for Jury. 

Where the evidence shows that a railway 
engineer discovered a man driving a wagon 
across a railway track at a crossing in front 
of an on-coming train, apparently unconscious 
of the approaching train, it was the duty of 
the engineer to use ordinary care to prevent 
injuring the man, after his presence and peril 
became known; and, where there is conflict- 
ing evidence as to whether such care was used, 
it was proper to submit the question to the 
jury. 

[Ed. Note.— For other cases, see Railroads, 
Cent Dig. §§ 1152-1192; Dec. Dig. $ 350.*] 

ConunlsRioners' Opinion, Division No. 2. 
Error from District Court, Nowata County; 
T. L. Brown, Judge. 

Action by Ed Baker against the Atebison, 
Topeka & Santa F6 Railway Company. 
Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Cottlngbam & Bledsoe, of Oklahoma City, 
for plaintiff in error. W. H. Kornegay, of 
Vlnita, for defendant In error. 

BREWER, C. This suit for personal in- 
juries was originally filed and tried In the 
United States Court for the Northern Dis- 
trict of Indian Territory resulting in a judg- 
ment for the plaintiff. An appeal was prose- 



cuted to the Court of Appeals of Indliin S^r- .. 
ritory; an opinion beli« rendered by the 
said court reyersing the .judgment of the 
trial court on the ground tbat the defendant 
railway company should have bad an in- 
structed verdict in its favor. This opinion is , 
voluminous, states a greater part of the 
material evidence^ and is reported in 101 8. 
W. beginning at page 1182 and concluding 
on page 1197. A petition for rehearing was 
filed in the case in the court rendering the 
decision and was pending ui;^disposed of at 
the time of the erection of the state of Okla- . 
homa. This court, .as successor to the Court 
of Appeals of Indian Territory, passed upon 
the petition for rehearing, concurring in most 
of the views of the Court of Appeals and de- 
ciding that the case should be reversed, but 
held tb9.t the defendant railway company 
was not entitled, under the evidence dlsclos- . 
ed in the record, to an instructed verdict 
In its favor, upon one particular phase of the 
case, which will fully appear herein in a 
quotation from the opinion which la reported 
In 21 OUl. conuueuclng at page 51, 95 Pac. 
433, 16 L. R. A (N. S.) 825. After «tat^g 
that under the evidence the case should havi» 
been submitted to the Jury under the doc- 
trine of "the la^ clear chance," the court 
proceeds as follows: "The Court of Appeals 
and all parties to this suit concede that the,, 
above doctrine was in force in the Indian 
Territory at the time this cause was tried; 
but counsel for plaintiff in error and the 
Court of Appeals in its opinion insist that 
there was no evidence reasonably tending to 
show a want of ordinary care on the part 
of the plaintiff In error after the dangerous 
situation of defendant in error was discover- 
ed. Mr. Justice Townsend in his. opinion, 
supra, says: 'There was not a particle of 
evidence to support the theory that the train 
could have been stopped before reaching the 
crossing and the accident avoided, and to 
«ibmit to the Jury a theory, not supported by 
any evidence was error,' The evidence of 
the engineer is to the effect that when he 
was 300 or 400 feet from the crossing he 
saw the defendant in error acting as though 
he was deliberately approaching the cross- 
ing. The following is taken from his evi- 
dence as It appears in the record: 'Q. Where 
were you with reference to this crossing — 
about how far were, you north of the cross- 
ing when you first discovered Mr. Baker's 
team, accordln.? to your best Judgment? A. 
We must have been .300 or 400 feet. Q. 
Where was Baker and his team with refer- 
ence to the crossing when you discovered 
him? A. Him and his team and wagon and 
all was inside of the right of way. Q. Well, 
where did Mr. Baker seem to be going, driv- 
ing along? A. He seemed to be deliberately 
driving over the crossing.' There Is no room 
to doubt that the engineer, when he first 
discovered the defendant in error, got the im- 
pression from his conduct that he was going 
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•to Arive upon the railroad track abead of 
his traliu The engines does not pretend 
that he was In any way deceived by appear- 
ances, but testified that he acted npon the 
Impression that the defendant in error was 
deliberately crossing the track, and he tes- 
tified that he acted on this impression and 
did all he reasonably could to stop his train 
and avoid the Injury. If this evidence was 
uncontradicted, the C!ourt of Appeals would 
have been right in its conclusion that a ver- 
dict shonld have been directed. But to our 
mind there was evidence reasonably tend- 
ing to contradict the evidence of the engineer 
on this point. This being so, it was proper 
to submit to the jury the question as to 
whether the plaintiff in error, after discov- 
ering the dangerous situation of the defend- 
ant In error, exercised reasonable care and 
prudence to avoid the Injury. The engineer 
farther testified on cross-examination that 
the train was made up of one combined 
coach and baggage car and one day coach; 
that the coaches were probably 70 feet long. 
Bfr. T. O. Connor, express messenger and bag- 
gageman on the train, called as a witness on 
behalf of plaintiff In error, testified, in part, 
as follows: 'Q. Now, when the engineer put 
on the emergency brakes or the air, how 
long was that before he stopped? A. That 
puts on all the brakes, and the train slacks. 
I jud^e it would stop within the length of 
the train. 'There were only two coaches on. 
Q. That Is your best judgment? A. Yes, sir." 
The answer to the first question may not 
be entirely responsive; but it was evidently 
gfven with deliberation after making a men- 
tal calculation to determine how quickly 
this train could, under the circumstances, be 
stopped, and his best judgment was that it 
could be stopped within the length of the 
train, which would not exceed 250 feet at 
the most The witness was testifying in 
behalf of the railway company, and was tell- 
ing of the effort the engineer made to stop 
the train. This evidence Is not mentioned 
by counsel for defendant In error In his 
brief; but it was earnestly urged upon the 
attention of the court by oral argument. 
We believe It was sufliclent to send the case 
to the Jury on the question of the exercise 
of reasonable care on the part of plaintiff In 
error after It discovered the dangerous sit- 
uation of defendant In error. Admitting the 
contributory negligence of the defendant In 
error may have had something to do In caus- 
ing the Injury, yet It would have been error 
for the court below to have directed a ver- 
dict for the plaintiff In error with this evi- 
dence In the record." 

•Vhe opinion concludes: "With the forego- 
ing modifications, we believe the opinion of 
the learned Court of Appeals states the law 
of the case." A reversal and remand for a 
new trial was ordered. If the evidence at 
the last trial was, In all substantial respects, 
the same as at the first trial, then the law 
of the c^se Is settled In the former opinlooa. 



In Metropolitan Ry. Oo. t. Ponvllle, 126 
Pac. 1125, It Is said: "It :i8 Veil settled by . 
both reason knd antbortty that a decision at 
an appellate court upon questions of law 
must control the case, as to points decided, 
at all subsequent stages. And a decision of 
the Supreme Court of the territory of Okla- 
homa Is the law of the case at subsequent 
stages, even after statehood Oklahoma City 
Electric Gas & Power Co, v. Baumhoff, 21 
OkL 603, 96 Paa 758; Harding v. Glllett, 
25 OkL 199, 107 Pac. 665, and authorlUes 
cited in these cases. This rule Is subject to 
the qoallflcation that an appellate court may 
review and reverse a former decision In the 
same case, where adherence to the former 
decision would result in gross and manifest 
injustice. Oklahoma City Electric Gas & 
Power Co. v. Baumhoff, ZL Okl. 503, 96 Pac 
758." 

Three propositions need consideration In 
this case: (1) Alleged error in the admimion 
of certain testimony. (2) The sufficiency of 
the evidence to take the case to the Jury. 
(3) Alleged error In giving certain Instruc- 
tions and in refusing others. 

[1] 1. At the trial the plaintiff was allow- 
ed to introduce from the record of the for- 
mer trial the testimony of defendant's en- 
gineer In charge of the train that struck 
plaintiff at the crossing, on the points of 
how far the train was away when the en- 
gineer first saw plaintiff, and that plaintiff 
was very close to the track and appeared to 
be "deliberately driving over the crossing." 
This was objected to on the ground that the 
witness (engineer) was present and could be 
called as a witness. The plaintiff contends, 
and the trial court was evidently of the opin- 
ion, that, these statements being the details 
of certain specific vital facts regarding the 
situation of the parties at the time of the 
injury, brought out by the railway company 
intentionally and designedly for the purpose 
of proving the contributory negligence of 
plaintiff, they stood in the nature of admis- 
sions — the assertion of specific facts — by de- 
fendant, thus making the evidence competent 
on that theory. Some authority Is cited to 
support this view (2 Wlgmore on Evidence, f 
1075, and note) ; but inasmuch as the en- 
gineer was later called as a witness by the 
defendant, and this same evidence was later 
properly introduced to contradict the witness, 
the question of whether it was competent in 
the first Instance loses much of Its Impor- 
tance. It may be admitted that the evidence 
was Incompetent In chief, yet It was com- 
petent for Impeaching purposes, and was 
properly Introduced without objection for 
that purpose. This, of course, does not make 
the evidence competent as substantive proof 
in the case, and the Jury could not so con- 
sider It; If the defendant had asked an in- 
struction limiting the effect of this evidence 
and It had been refused, a very serious ques- 
tion would have been presented, bat such In- 
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structlon was Q«t. tenHtete^, asd we <,thiok 
that the error, if error It was, shoul4 be held 
to hare been waived. 

[2] Complaint. Is also made because of the 
admission In evidence of the testimony given 
at the former trial by the witness Connor. 
The objection urged seems to go to the point 
that there was not shown sufiident diligence 
in procuring the attendance of the witness to 
Justify the use of his former t^timony. This 
witness was an express messenger on defend- 
ant's train at, the time of the injury. He 
was produced at the first trial by defendant 
and testified in its defense. This testimony 
shows that he resided at Baxter Springs, 
Kan. The testimony waa taken in shorttiand, 
transcribed into longhand, and printed in 
the certifled record, made in the former ap- 
peal of this case; and certain parts of bis 
testimony, and that of defendant's engineer, 
were specifically set out in the former opin- 
ion of this court, as raising, when considered 
togetlier, a question for the Jury to pass up- 
on. So far as .the record shows, this witness 
is a nonresident of the state, and not sub- 
ject to the court's process. He was produced 
by defendant -at the. first trial, althovigb be 
lived in another state at tbe time. He was 
not present at this trial. His deiKMition 
could have been talsien perhaps, but he bad 
been before the court once and had been ful- 
ly examined by both sides. If he was a cred- 
ible man, . and defendant had vooched for 
this, when It used him, he would have testi- 
fied a second time substantiaUy as he did be- 
fore. His evidence waa highly material; con- 
sidering tbe law of tbe case as having been 
settled in the former opinions, this evidence 
was pivotal; without it, plaintiff's case failed. 
The evidence was adaiisslhle under tbe rule 
announced by tbe Supreme Court of Arkan- 
sas. 

In Clinton v. Bstes, 20 Ark. 216, a civil 
case, tbe court say:, "Proof of what a wit- 
ness swore upon a former trial is admissible 
In evidence on a subsequent trial of tbe same 
cause, if he be a- nonresident, and out of the 
Jurisdiction of the court; but if bis place of 
residence be known, and bis testimony can 
be taken under a commission, it Is within the 
discretion of tbe court to issue a commission 
to take bis testimony, or admit proof of what 
be formerly testified, and the decision of tbe 
court admitting the. proof must be regarded 
as conclusive unless there be shown gross 
abase of such discretion." 

In Vaughan v. State, 58 Ark. 370, 24 8. W. 
880, which was a capital criminal case, it is 
said: "Tbe settled law of this stete is that 
where tbe adverse witness is dead, beyond 
tbe Jurisdiction of the court, or, upon dill- 
gmt Inquiry, cannot be found, what such 
witness testified on a former occasion on the 
same Issue, and between tbe same parties, 
may be given in evidence, provided the ac- 
cused was present having the right of cross- 
examination." To sustain tlie text tbe court 



cttjes Pope. V4 State, 32 Ark. 372 ; Hurley ▼• 
State, 29 Ark. 17; Shackelford v. SUte, 33 
Ark. 539; Green y. State, 38 Ark. 304; Do- 
lan V. State, 40 Ark. 461; Sneed v. State, 47 
Ark. 180, 1 S. W. 68; 1 Greenleaf on EM- 
dence, ( 163. 

In 16 Cyc. p. 1088, the rule is stated thus: 
"Facts may be established by evidence tbere- 
of given on a former trial, provided the court 
is satisfied: (1) That tbe party against whom 
tbe evidence Is offered, or bis privy, was a 
party on the former trial ; (2) that the issue 
is substantially tbe same in the two cases; 
<3) that tbe witness who proposes to testify 
to tbe former evidence is able to state it with 
satisfactory correctness; and (4) that a suf- 
ficient reason is shown why the original wit- 
ness is not produced. Tbe first three of tbese 
conditions render the reported evidence rele- 
vant; tbe fourth is necessary to Justify the 
court In receiving it. Under these condi- 
tions the evidence is admissible from neces- 
sity even If there is other evidence to tbe 
same effect; and the admission of the evi- 
dence in criminal cases ^es not contravene 
a code provision that on a new. trial In such 
cases 'all tbe testimony must be produced 
anew.' " 

In A., T. & S. F. Ry. Co. v. Osborn, 64 
Kan. 187, 67 Pac. 547, 91 Am. St Rep. 189, 
the syllabus prepared by tbe Supreme Court 
of Kansas is: "Tbe testimony of a witness 
given at a former trial, and which was taken 
and preserved by an official stenographer of 
the court as the law directs, is admissible In 
evidence where It appears that the wititess 
Is out of tbe JurlsdictioQ of the court and 
beyond tbe reach of its process." 

In the case of Omaha St. Ry. Co. v. El- 
kins, reported in 39 Neb. 480, 58 N. W. 164, 
tbe syllabus prepared by the court is as fol- 
lows : "Where a witness is shown to be ab- 
sent from the state, his testimony given at a 
former trial of the case is admissible in the 
evidence if otherwise unobjectionable." 

See, also, Oklahoma Ry. Co. v. Boles, 30 
Okl. 764, 120 Paa 1104. For a full discus- 
sion of this subject, see tbe numerous au- 
thorities cited in the cases quoted from. It 
has beeh held by the Supreme Court of the 
state of Arkansas that the question of wheth- 
er a proper showing has been made, as to 
the absence of the witness, rests largely 
within the discretion of the trial court, and 
his action in the exercise of such discretion 
will not be reversed on appeal unless a gross 
abuse thereof is shown. Vaughan v. State, 
58 Ark. 353, 24 S. W. 885 ; Clinton T. Bstes, 
20 Ark. 216. 

[}] The objection Is also made to the tes- 
timony of the witness Connor that his evi- 
dence as to bow quick and how short a dis- 
tance the train would stop in was not com- 
petent, because it did not appear that be was 
qualified to give an opinion on the matter. 
Tbe evidence shows that this man was run- 
ning on the train as an express messenger; 
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It 1b fairly Inferable that be had been mn- 
ning as such on this road for some time, be- 
cause he speaks of the engineer baring "al- 
ways whistled for that crossing," he was so 
familiar with the road that he "conid tell 
where he was without looking out of the 
car," etc. He states what would happen when 
"the emergency brakes" and "when the air" 
was put on, etc. ; says the train would slide, 
etc. Then makes the statement as to stop- 
ping of the train of two coaches In its length. 
When this testimony was given at the first 
trial no objection was made that the witness 
was not qualified to give an opinion — he was 
defendant's witness then — and at the last 
trial the court, on the objection being made, 
held that sufficient knowledge had been shown 
to admit the evidence. This question, under 
the rule of decision In the federal courts. Is 
left largely to the discretion of the trial 
court In Chateaugay Ore & Iron Co. v. 
Blake, 144 U. S. 476, 12 Sup. Ct. 731, 36 L. 
Ed. 510, It is said: "The amount of knowl- 
edge which a witness must possess before a 
party Is entitled to his opinion as an expert 
Is a matter which must be left largely to the 
discretion of the trial court, and Its ruling 
thereon will not be disturbed unless clearly 
erroneous." The same rule Is stated in many 
other federal decisions. Congress, etc., Spring 
Co. V. Edgar, 99 U. S. 645, 25 L. Ed. 487; 
StUlwell, etc., Mfg. Co. v. Phelps, 130 U. S. 
530, 9 Sup. Ct. 601, 32 L. Ed. 1035; Inland, 
etc., Coasting Co. v. Tolson, 139 U. S. 551, 11 
Sup. Ct. 653, 35 L. Ed. 270 ; Erhardt v. Bal- 
lin, 55 Fed. 908, 5 C. C. A. 363; 8 Ency. P. 
& P. 750. Taking all the testimony of this 
witness, his line of work, his evident famil- 
iarity with train service and the movement 
of trains, we cannot say that the decision of 
the trial court to admit the evidence "was 
clearly wrong as a matter of law." 

[♦] This brings us to consider whether, 
under the evidence as it now stands, the case 
should have been submitted to the Jnry. If 
the evidence of the engineer and Connor at 
this trial was identical with that given at 
the former trial. It would need no considera- 
tion, because It was held to raise a legiti- 
mate jury question in the former opinion. 
The evidence of Connor is the same. The 
evidence of the engineer is not in exact ac- 
cord with his former testimony. Asked on 
the first trial how far he was away from the 
crossing when he discovered plaintiff, he 
replied : "We must have been 300 or 400 feet. 
Ills team could not have been more than 20 
feet from the track." Then, after stating 
that plaintiff was inside the right of way, 
he was asked what plaintiff appeared to be 
doing, and replied, "fle seemed to be delib- 
erately driving over the crossing." At the 
first trial, this evidence was introduced to 
show clearly and beyond the peradventure of 
a doul)t that plaintiff was guilty of contrib- 
utory negligence. At the last trial, perhaps 
because of the form of the questions, or the 



lapse of time, the testlmdhy appears consld- 
erably diluted. The evidence on this point 
given at the last trial follows: "Q. About 
how fftr were you from the crossing, Mr. 
Baker, when you first noticed some one ap- 
proaching the track? A. Well, I would imag- 
ine, from the looks of things, I was about 
300 or 400 feet, possibly that; somewhere 
along in the neighborhood of 300 or 400 feet. 
Q. When you first saw the object approach- 
ing the track, where was it with reference 
to the track? A. Well, he was on the west 
side approaching the track, I conld not say 
how far, the team seemed to be pretty close 
In, and I thought It was the right of way 
fence, yon know. • • • Q. Did you know 
that Mr. Baker, the plaintiff, was going to 
drive upon the track when you first saw 
him? A. I didn't know whether be was go- 
ing to or not Q. What would be your guess? 
A. It would be a natural presumption that 
he was not going to." The cross-examination 
on this point Is reproduced, as follows: "Q. 
Mr. Baker, how far were yon from the cross- 
ing when you first noticed Mr. Baker's team? 
A. I must have been about 400 feet Q. Did 
you make that answ« before? A. I don't re- 
member now what I did answer. • • • 
A Well, I must have answered It that way 
at that time. Q. Then wasn't this question 
put to you by the plaintiff's attorney at the 
other trial : 'Q. How far were they from the 
railroad when you first noticed them? A. 
Well, his team couldn't have been over 20 
feet from the track.' Did you answer that? 
(Showing to witness the record.) A. Why, 
it's here; I must have answered It that way. 
Q. That Is true, ain't it; ain't that so? A. 
Well, I expect it is. Q. And wasn't this ques- 
tion also put to you then: 'Q. You knew 
they were coming towards the railroad and 
would probably come on it? A. Tes, sir.' 
(Showing to witness the record.) A. Yea, 
sir ; I answered it that way, I reckon." 

This testimony, when analyzed, amounts 
to this: The engineer saw the plaintiff In- 
side the right of way, near the track, appar- 
ently driving across the crossing, when the 
train was 300 or 400 feet away; the train 
consisted of two coaches and an engine; its 
entire length is estimated at from 170 to 190 
feet. Connor testified the train could be 
brought to a stop in Its length (170 to 190) 
feet In fact, the train did not stop until 
the rear end was a considerable distance 
past the crossing. The engineer testified 
that, upon seeing the plaintiff approaching 
the crossing, he immediately did everything 
possible to bring the train to a stop. This 
confiicts with the evidence of Connor. U 
the train could have been stopped in 170 to 
190 feet, this fact discredits the statement 
that all was Immediately done, after dis- 
covering the plaiutifTs peril, that could have 
I'oen done. In the first trial the engineer 
had no doubt but that plaintiff was deliber- 
ately driving across the track in front of tha 
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approaching train. He does not deny.tbls 
at the last trial, and admits he so testlfled at 
the first At the last trial counsel refrained 
from asking the engineer "what plaintiff ap- 
peared to be doing," but asked him, "Did 
yon know • • • plaintiff was going to 
drive on the track?" The answer was that 
the witness "did not Imow." Of course, he 
did not know. He was then asked, "what 
would be his guess." This gave the witness 
the chance to have answered as in the first 
trial, but the witness Irresponslvely answers 
that the presumption woold be that he was 
not going to drive on the track. But when 
confronted with his former statements be 
takes nothing back, denies nothing, nor does 
be attempt to explain anything away. He 
in a way adopts hla former answers. Tak- 
ing all bis testimony including the statement 
that when be saw plaintiff he Immediately 
did all he could to bring his train to a atop, 
it seems clear that at the time the engineer 
thought from actions of plaintiff that be was, 
heedless of bis danger, "deliberately driving 
across the track tn front of the on-coming 
train. If so, regardless of plaintUTs contrib- 
atory n^igence, it became the dnty of de- 
fendant, upon this situation presenting itself, 
to use ordinary care to prevmC injturlng 
plaintiff after his peril became .known, as 
formerly held in this case. See former opin- 
ion, tbls case supra, and Oklahoma CSty Ry. 
Go. T. Barkett, 30 Okl. 28, 118 Paa 850, and 
cases dted. 

It only ronains to examine the Instnction 
Bobmttting this qnestion to the ]nry. On this 
phase of the case the jury was instructed 
as follows: "The court instructs the Jury 
that the rule is that, even if the defendant 
be shown to bare been guilty of negligence, 
the plaintiff cannot recover if be himself 
be shown to have been guilty of contributory 
negligence wbicb may have bad something to 
do in causing the accident; yet the contrib- 
utory negligence on his part would not ex- 
onerate the defendant and disentitle the 
I^lntiff from recovering, if it be shown that 
the defendant might, by the exercise of rea- 
sonable care and prudence, have avoided the 
consequences of the plaintiffs negligence. 
Defendant claims that plaintiff In driving on 
the track was guilty of negligence which was 
the proximate cause of the injury, and evi- 
dence has been Introduced showing that the 
engineer saw the plaintiff driving onto the 
track before the collision occurred. Ton are 
Instructed that, even thongh you should find 
that plaintiff In driving on the track was 
guilty of negligence which contributed to his 
tajnry, this fact would not bar his recovery, 
if the engineer discovered his position and 
that be was in peril in time to avoid the col- 
lision, and after such discovery neglected to 
exercise reasonable care to avoid this colli- 
sion and as result of his failure to exercise 
such care the collision occurred." It ap- 



pears to na that tbls Inatmetlon eabgtantWlj; 
states the law applicable to the facta. 
The cause should be affirmed. 

PER CUBIAM. Adopted In whola 



(S7 ou. srs) 
JOHNSON et ai v. OBAIG et al. t 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 
(Si/llabiu hy the OeurtJ 

1. DratDS (§ 63*)— DXLIVBBT — PABOL HTI> 
DEN OK. 

Where there is a question as to whether 
there had been a delivery of a deed of con- 
veyance, the real test is the intention of the 
grantor, which intention may be manifested by 
mere acts or by words or both combined, and 
such acts and words and the circumstances 
relevant thereto are susceptible of parol proof. 
[I£d. Note.— For other cases, see Deeds, CenC 
Dig. ii 117-123, 129; Dec Dig. < 66.*] 

2. Deeds ({i 200, 20S*) — "Dkuvht" — Bti- 

DEMOB. 

In an action to cancel a deed on the 
ground of nondelivery', where it appears that 
the grantor had previously declared on differ- 
ent occasions, hia intention to leave all bis 
property to grantee, a girl whom he bad reared 
and cared for as hia daughter from infancy* 
and, realizing his failing health and approach- 
ing dissolution, sent for an attorney to draft 
the papers necessary to convey bis property, 
to grantee, and, atter counseling with ttie at- 
torney as to the best means of doing ao, made 
a will bequeathing bis personal property to her, 
and a deed conveying all hia real property to 
her, and, after signing the will and acknowledg- 
ing the deed, requests that they both be given 
to grantee, and thereafter stated that he had 
done so and had left all his property to gran- 
tee, such acts show a manifest intention to 
vest title iu grantee, and constitute a delivery^ 

[Ed. Note. — For other cases, see Deeds, Cent. 
Dig. SS 601, 625-632; Dec. Dig. H 200, 208.* 

For other definitions, see Words and Phrases, 
vol. 2, pp. 1958-1970; VoL 8, p. 7632.] 

3. New Tbial (§ 177*) — EjjtCTitENT — Nkw 
Tbiai, as of Right. 

Section 4792, Wilson's Rev. & Ann. Stat 
of Okla. 1903, which gave tha party against 
whom, judgment was rendered in an action to 
recover real estate a second trial as a matter 
of right, was repealed by an act of the Legis- 
lature approved Febmary 9, 1909 (Laws 1909. 
c 29). On February 15, 1909, a suit was filed 
to recover possession of certain real estate, 
and cancel a deed thereto. In April, 1910, the 
cause was tried and judgment rendered against 
plaintiff. On April 30, 1910, plaintitC demanded 
a second trial as a matter of right, and was 
refused. Held, that a second trial as a matter 
of right was properly denied. 

[Ed. Note.— For other cases, see New Trial, 
Cent Dig. { 344; Dec. Dig. { 177.*] 

Commissioners' Opinion, Division No. 2. 
Error from District Conrt, Kingflsher Coun- 
ty; A. H. Houston, Judge. 

Action by John H. Johnson and others 
against Vf. O. and Etta Craig and others. 
Judgment for defendants, and plaintiffs bring 
error. Affirmed. 

F. L. Boynton, of Kingfisher, for plain- 
tiffs in error. D. K. Cunningham and h. 
R. Weiss, both of Kingflsher, for defendants 
in error. 
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HARRfSON, C. This action wis Instttnt- 
ed by-Sobn-H. Johnson and other brothers 
and sisters, collatera) heirs of James John- 
son, deceased, to set aside a deed and recov- 
er possession of a certain tract of land situ- 
ated in Kingfisher county and certain town 
lots in the city of Kingfisher, deeded to de- 
fendant Etta Craig by deceased during his 
lifetime. The cause was tried at the April 
term, 1910, rfesultlnp in a verdict and judg- 
ment for defendants. From this judgment 
Blalntiffs appealed upon 15 assignments .of 
error. But the decisive question involved is 
whether, under the evidence, the deed was in 
fact delivered to defendant Etta Craig by de- 
ceased during his lifetime. 

The facts are: That Etto Craig and her 
slater while they were mere babies were tak- 
en to be reared by deceased and his wife. 
That after being so taken .they had lived 
with, made their home with, and had be^ 
cared for and provided for by, deceased and 
bis wife during their lifetime. At the time 
of taking the children deceased lived in Free- 
mont counl7, Iowa. Some years later he 
moved to Nebraska, taking the children with 
him. While living In Nebraska his wife 
died. Thereafter he removed to Oklahoma, 
und purchased the property In question. The 
older of the two girls, Etta, had married 
William C. Craig, one Qf the defendants here- 
in. CralK and his wife, at the request of 
deceased, came to Oklahoma ■ to live with 
him, and were living with him at the time of 
his death. It appears that, before deceased 
«ame to Okahoma, he had made a will be- 
queathing his property to the two girls, but 
that such will had been left with some de- 
positary In the state of Nebraska. Hence the 
provisions of this will do not appear In the 
record. But a short time prior to his death, 
the younger girl having married somewhat 
against his wishes, he made a new will, be- 
queathing all of his personal property to the 
older girl, Etta Craig, and on the same day 
executed a deed conveying all of his real 
estate to her ; W. C. Craig, her husband, be- 
ing named as executor In the last will, which, 
after the death of deceased, was duly pro- 
bated, and the deed recorded. It Is claimed 
by plaintlfTs that the deed in question, though, 
executed on the day the will was made, was 
not in fact delivered until after the death of 
deceased, and was therefore Insofflcient to 
convey title either as a will or as a deed. The 
facts as to delivery being controverted, the 
whole case, therefore, rests upon the ques- 
tion of fact whether the deed was delivered 
before or after the death of deceased. 

[1] That such question is one of fact to be 
.determined by the circumstances', actions, 
statements, and Intention of the grantor Is the 
consensus of authorities. 14 Ballard on Real 
Property, §» 146, 152; 3 Devlin on Deeds (M 
Ed.) S 265; 9 Am. & Eng." (2d Ed.) 154; 13 
Cyc. 750, and authorities cited by the fore- 
going text-writers. And that such fact is 
«usceptlbl» of parol proof la als» well aet< 



tied "by the tame authorities. 13 BaTIard on 
Heal Property, g 140; Price T. Hudson, 125 
111. 284, IT N. E. 817; Reichart v. WHhelm, 
83 Iowa, 510, 50 N. W. 19; 3 Devlin on 
Deeds (3d Ed.) 266. See, also; notes and 
authorities cited by each of the above text- 
writers. 

[I] It Is urged by plaintiff to error that the 
court erred In divers Instances In the recep- 
tion and rejection of testimony, but from an 
examination of the record we find no mate- 
rial error In this regard. Nor do we find any 
materially prejudicial error In the court's 
charge. The decisive fact to be determined 
by the Jury from the evidence was whether 
the deed had been delivered before or after 
the death of the grantor. The two phases of 
the question were fairty submitted to the 
jury to the court's charge. The jury heard 
the testimony as to the statements of the 
grantor, his declarations as to what he de- 
sired to do with his property, and what he 
Intended to do with It, as to just what his 
acts and statements were at the time of the 
execution and delivery of the deed, and as 
to what were ills acts and statements In ref- 
erence thereto after the execution o^ the 
deed, and from a consideration of all these 
facts and circumstances they said by their 
verdict that the deed was delivered prior 
to the death of the grantor. This verdict 
Is reasonably si:u>ported by the evidence, and 
Is to hanaony with the lav. The record 
shows: That deceased had stated to divers 
jDtxaona tb&t the two girls were his adopted 
daughters (however, owing to the aUeged 
loss of some of the adoption 'papere, the 
proof failed to sustato this contention, and 
the court eliminated the adoption featme 
from the case to his Instructlous), and tttat 
it had always been his totention to leave all 
his property to them at hia death. That, 
owing to his falltog health, he foresaw his 
impending dissolution and sent for an at- 
torney, Mr. McNaught, to come out and draw 
his will. That McNaught and his wife came 
out to Johnson's house, and that on that and 
on previous occasions he had stated to Mc- 
Naught what his totentlons were as to the 
disposition of bis property, and that he to- 
tended that it should go to the girls. That 
on the occasion of the drawing of the will 
he stated to McNaught, to the presence and 
heaclug of several others, that it had been 
bis intention to bequeath his property to the 
two girls, but that Lovlna, the younger, hav- 
ing married, against his wlKhes, and not be- 
ing mentally bright, be would give it all to 
Etta, the older, as she had always been a 
good girl, and he felt sure that she would 
properly take care of Lovtoa. That be con- 
sulted with McNaught as to whether It would 
be better to make a deed In fee simple to the 
real estate and to bequeath the personal 
property by will. That, after consulting and 
talking over this matter, he made a will be- 
queathing all of his personal' property, and 
executed a deed conveying all his real prop- 
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erty to Efta Grali;. Ttaft 'after the will had 
been duly Edgned tnd witnessed, and the 
deed signed and acknowledged, he put them 
In a tin box, with InstrnctlouB that It be 
given to' Etta to take care of. That Btta, 
lira. Craig, being skk and lii bed at the time, 
did not take tiie papers into her own hands, 
bnt told her husband to put them away In 
the drawer. Thla is the substance of the 
teatlntony of attorney McNaught and his wife 
and of the defendant Craig and hia wife 
and otiiers present at the tlm& 

It la contended by plalntiS in error: That 
these a«t8 on the part of the grantor were 
not sufficient to show an Intention to re- 
lloqttlsh all control over the deed at that 
time, and were not sufficient to oonstltnte 
8 delivery of the deed. That it was intend- 
ed by the grantor to give the box containing 
the papers Into Mrs. Craig's hands merely 
to be taken care of by her for blm, and that 
delivery would take place after his death. 
It most be observed, however, that the acts 
of the grantor relevant to hla Intention in 
the matter are not limited solely to what 
took place on the day of the execution of 
the instruments. But the testimony of Mr. 
and Mrs. Craig, which' waa not denied and 
which is corroborated by ^bsequent events, 
Is that the next day or two after the deed 
and will had been made and given to her 
she and deceased had a couvergation in ref- 
erence to the papers and In reference to 
whether the deed was In proper shape. That 
he asked her to get it for him and let lilm 
examine It That he did so, and they dis- 
cussed its provisions. That he suggested 
that it might be taken to town and submit- 
ted to another lawyer for examination, and 
that if it Were not all right, he would make 
it all right That, pursuant to this conver- 
sation, she took the deed to town and sub- 
mitted it to attomeysf, who pronounced it 
all right. That she returned with it and 
Informed him what the lawyers had said. 
That he gave it back to her and told her 
to keep it That she thereafter took it to 
town and deposited it In a safe for safe- 
keeping. That, after the conversation above, 
no further mention was ever made of the 
deed, nor any further expression of any de- 
sire to exercise any control over ft was ever 
niade to grantee by deceased. Now, under 
the overwhelming weight of authority, from 
the decisions of the cortrts of nearly every 
state in the Union as well as from the Su- 
preme Cotirt of the United States, the real 
test of delivery Is the intention of the gran- 
tor. 

In 9 Am. & Ens. (2d BJd.) 154, appears the 
following text: "The real test of delivery 
is this: Did the grantor by bis acts or words, 
or both, intend to divest himself of title? 
If so, the deed is delivered"— citing a long 
list of authoritlos. The same doctrine is an- 
nonnced in 13 Cyc, also Devlin on Deeds and 
Ballard on Real Property. "What amounts 
to &' final delivery and acceptance of a. deed 



1« a qbeetton «f law, as fs also the' weight 
of uncorroborated evidence. But whether 
facts exist which constitute a delivery is • 
cruestion for the Jury, to be determined, un- 
der a proper charge of the court, from all 
the evidence. on> that point, where there, is 
confllctlug testimony. The rule applies to an . 
acceptance or dissent of the grantee, and- 
llkewlse to the question of the time of de- 
livery." 13 Cyc. 75a In 9 Am. & Eng. 153: 
"Delivery Is a word, act, or both combined, 
by which a grantor expresses a present In- 
tention to divest himself of title to property. 
described in an appropriate deed. No partic- 
ular form of delivery is required. •. • * " 
This deflnlt'm in substance is adopted by. 
practically all modem text-writers on the 
subject "The question of whether or not 
there has been a delivery of a deed is one 
largely of intent which intent is to be gatbr 
ered from the facts and drcumstauces sur- 
rounding the transaction in connection with, 
positive proof." 14 Ballard on Real Proper- 
ty, 146, citing Brown v. Notth, 141 Iowa, 
215, 11» N. W. 62»; Biegel y. Riegel, 243 
111. 626, 90 N. E. 1106; aiade Coal Mining 
Co. T. Harris, 65 W. Va. 162, 63 S. B. 873; 
Gaylord v. Oaylord, 160 N. C 222, 63 S. E. 
1028 ; Aokman v. Porter, 239 111. 578 [88 N. B. 
231]; Flynn v. Flynn, 17 Idaho, 147, 104 Pac. 
1030; and 9 Am. & Eng. 154. Also section 
147, 14 Ballard. "If there exists an intention 
on the part of the grantor to convey the land 
to another and he executes a deed to carry 
that intention into effect, the deed is deliver- 
ed whenever the grantee obtains possession 
of it and accepts it" 1 Devlin on Deeds 
(3d Ed.) I 260a. Id. 261: "It is not neces- 
sary to pursue any particular course to effect 
a valid delivery of a deed. It is sufficient 
that a grtintor Intends when executing a 
deed, to be understood as delivering it 
♦ • * Uke any other fact, proof of which 
is required, the delivery of a deed may be 
established by circamstaintlal evidence." Id. 
266 : "Where there Is positive evidence thatj 
a deed waS' delivered at its date and it is 
shown in addition to this that the. deed waa 
ready for delivery at that time, and that 
its delivery was practicable, evidence con- 
sisting of verbal adaalssions and the testis 
mony of prejudiced parties, to establish a, 
delivery at a different time, cannot be re- 
garded' as convincing in a proceeding in 
equity. ♦ ♦ * Declarations of a grantor 
that be' had given his boys the land are ad- 
missible as against interest on an issue as 
to delivery • * • " — dting Chew v. Jack- 
son, 45 Tex. Civ. App. 656, 102 S. W. 427. Id. 
269: "The law does not prescribe any par- 
ticular form of words or actions as necessary 
to consummate a delivery. Anything done by 
the grantor from which it is apparent that a 
delivery . was thereby intended either by 
words or by acts or both combined is suffi- 
cient." 
. In.Martin v. Flaharty, 13 Mont 96, 32 Pafi. 
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287, 19 Ii. R. A'. 242, 40 Am. St Rep 415, Is 
an exfaaustlTe discussion and citation of au- 
thorities on tlte question what constitutes de- 
livery, In which case the intention of the 
grantor was the decisive question InTOlved. 
In this case Pemberton, C. J., quoting from 
other authorities, says: "In Belden v. Car- 
ter, 4 Day, 66, 4 Am. Dec. 185, a Connecticut 
case, depending on this statement of facts: 
•Delivery of deed. When talces effect A 
grantor, having signed, sealed, and, acknowl- 
edged a deed, took it up. In the absence of 
the grantee, and said to another: "Talie this 
deed and keep it. If I never call for it, de- 
liver it to B. after my death. If I call for 
it, deliver it to me." The party then took 
the deed, and, the grantor dying soon after- 
wards, and never having called for it. It was 
delivered to the grantee.' Upon these facts 
the court say and hold : 'The grantor de- 
livered the deed to Wright with a reservation 
of a power to countermand it but this makes 
no difference; for it was in the nature of a 
testamentary disposition of real estate, and 
was revocable by the grantor dnrlng his life, 
without an express reservation of that pow- 
er. The case, then, stands upon the same 
footing as if there had been no reservation 
of a power to countermand the deed. It was 
a delivery of a writing as a deed to the use 
of the grantee, to take effect at the death of 
the grantor, deposited in the bauds of a third 
person to hold till that event happened, and 
then to deliver it to the grantee. The legal 
operation of this delivery is that it became 
the deed of the grantor iK'esently; that 
Wright held it as a trustee for the use of the 
grantee ; that the title became consummate In 
the grantee by the death of the grantor ; and 
that the deed took effect, by relation, from 
the time of the first delivery.' In Newton 
v. Bealer, 41 Iowa, 334, in a case nearly on 
all fours with the case at bar, Day, J., de- 
livering the opinion of the court, on page 
339, says: 'Where one who has the mental 
power to alter his intention, and the physical 
power to destroy a deed in his possession, 
dies without doing either, there is. It seems 
to us, but little reason for saying that his 
deed shall be Inoperative, simply because, 
during life, he might have done that which 
he did not do. It is much more consonant 
with reason to determine the effect of the 
deed by the intention existing up to the time 
of death than to refuse to ^ve it that effect 
because the intention might have been chang- 
ed. Applying this doctrine to the deed in 
question, there can be no doubt that it should 
be sustained. The deceased, as he frequently 
declared, had made all the provisions for his 
other children that he Intended to make. 
When, within a very few days of his death, 
and evidently, as appears, contemplating ap- 
proaching dissolution, he says that he has 
his prolierty all fixed, and iKdnts to the chest 
in which the deed would be found, which, as 
be supposed, bad the effect to fix his proi)erty 



so that there wonid tie Bo "fussing" about it 
when he was gone: He thus manifested an 
unequivocal intention, within a very short 
time of his death, to have this deed operate 
as a disposltliMi of his property, and any 
construction of the law which ignores this 
intention and defeats this purpose prefers 
shadow to substance.' See cases dted. In 
Hathaway v. Payne, 34 N. Y. 92, a case 
wherein the facts are as nearly like the facts 
in the case at bar as usually happens, tb* 
court hold that: 'Where a deed is to be de- 
livered to the grantee on the death of tbe 
grantor, the title, by relation, passes at 
the time the deed wa6 left for delivery.' Pot- 
ter, J., delivered the opinion in this case, 
and, after viewing at great length the facts, 
in stating the law and citing the authorities, 
says: 'Looking to the language of the agree- 
ment Itself, for the purpose and Intent of 
this conveyance. It left no condition to be 
performed before delivery. It required noth- 
ing but the lapse of time, to wit, (the death 
of both grantors, when Herrendeen, the agent, 
trustee, or depositary of the deed (by what- 
ever name he may be called), by mutual di- 
rection of the parties, not alone that of the 
grantor, who alone could not revoke a mu- 
tual agreement, immediately to deliver It, 
as a good and valid conveyance of all the 
lands therein contained. If we look at the 
intent of the parties to the deed, as mani- 
fested by their acts, independent of the lan- 
guage of their agreement — the one granting, 
the otier accepting, the grant of this part of 
the same premises — It is equally apparent 
that the parties intended the first deed as a 
present conveyance.' In Ruggles v. Lawson, 
13 Johns. [N. Y.] 285, 7 Am. Dec. 375, A. ex- 
ecuted a deed of lands, in consideration of 
natural love and affection, to his two sons, 
and delivered It to C, to l>e delivered to his 
sons in case A. should die without making a 
will; and, A. having died without a will, C. 
delivered the deed to the sons. It was held 
that this was a valid deed, and took effect 
from the first delivery; that this was not 
an escrow. In Tooley v. Dibble, 2 Hill [X. 
Y.] 641, a father signed and sealed a deed 
puriM>rtlng to convey to his son a farm, plac- 
ing the deed In the hands of B. with instruc- 
tions to deliver It after tlie father's deatli, 
but not before, unless both parties called 
for It; and, after the father died, B. de- 
livered the deed accordingly. It was beld 
that the title of the son took effect, by re- 
lation, from the time the deed was left with 
B., and that the son's quitclaim, executed In- 
termediate the leaving the deed with B. and 
the father's death, though importing a mere 
conveyance of the son's 'right in expecta.ncy* 
in the land, would pass his title. The cases 
of Gootlell V. Pierce, 2 Hill [N. Y.] 659. and 
Hunter v. Hunter, 17 Barb. [N. Y.] 25. are 
but confirmations of this view of the title 
taking effect from the first delivery ot the 
deed. Bi the case of Belden t. Carter, r*- 
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ported in 4 Day, 06, 4 Am. Dec. 185, a deed 
was delivered to a tUrd person to keep, and. 
If not caUed for, to deliver it after the deati 
of the grantor. It was held that by legal 
operation It became the deed of the grantor 
presently, and that the depositary held it as 
a trustee for the use of the grantee, and that 
the title became conBummate in the grantee 
by the death of the grantor, and the deed 
took effect, by relation, from the time of the 
first deUvery." 

Now that the Jury has heard all of the 
testimony in the case at bar pertaining to the 
declarations and acts of the grantor at the 
time of the execution of the deed, together 
with the testlmojiy of a number of neighbors 
and friends of his who testified to having 
beard him repeatedly say before the deed 
was executed that he intended to leave^all 
of his property to the girls, and the testi- 
mony of otliers that after the date of the 
deed be had stated that he bad left it to 
them, and having from such testimony and 
from all the facts and circumstances rele- 
vant to the matter concluded that It was the 
intention of the grantor to pass title to 
grantee, and that by such acts be did pass 
such title and divested himself thereof, the 
question then arises. Is such verdict so mani- 
festly erroneous that we should say as a 
matter of law it should be set aside? In 
view of the authorities herein cited and in 
the light of the testimony in the case, we 
juost answer in the negative. In so answer- 
ing, it is but just to say that, under the law 
and the facts In this case, there was a de- 
Uvery, and that the verdict of the jury was 
correct. We have not overlooked the testi- 
mony submitted in behalf of the plalutltC, 
nor the argument and authorities cited by 
plaintiff for the purpose of dlsiwoving de- 
llv«y. We think upon the whole, from a 
careful examination of the record and of the 
authorities, that the judgment of the court 
below should stand. 

[3] There is one other question urged by 
plaintiff In error which should be determin- 
ed. After the trial, which was in April, 
1910, defendant filed motion for a new trial 
based upon alleged errors occurring during 
the trial. Hearing was had and the motion 
overruled. Thereupon, on April 30th, and at 
the same term of court, defendant made de- 
mand for a second trial as a matter of right 
under section 4792, Wilson's Kev. & Ann. 
Stat, of Okl. The court overruled this mo- 
tion, and denied defendant the light of a 
second trial. It Is urged by plaintiff In er- 
ror that the court denied defendant this 
right on the ground that it bad been waived 
by presenting a motion for a new trial for 
cause. However, the record Is not clear as 
to whether this right was denied defendant 
i]{>on this ground or upon the ground that 
tbe statute giving such right bad been re- 
pealed, and, inasmuch as the statute in ques- 



tion bad been repealed before this action was 
filed, it is not necessary to say whether or 
not the court erred in denying a second trial 
on the ground that the same bad been-walv- 
ed by presenting a motion for new trial for 
cause, as the mllag of the court is clearly 
sustained upon the latter ground. The stat- 
ute relied upon is as follows: "Sec. 4792. In 
an action for the recovery of real property, 
the party against whom the judgment Is ren- 
dered may, at .any time during the term at 
which the judgment is rendered, demand an- 
other trial, by notice on the journal, and 
thereupon the judgment shall be vacated, 
and the action shall stand for trial at the 
next term." This statute was repealed Feb- 
ruary 0, 1909. Sess. Laws 1909 (Laws 1909, 
c. 29). This suit was not filed until Febru- 
ary 15, 1009, and not tried untU April, 1910. 
Therefore defendant was not entitled to a 
second trial as a matter of right at the time 
the motion was filed. It is true the repeal- 
ing act, although approved February 9, 1909, 
did not become effective until May 10, 1909, 
but this fact does not alter the status of de- 
fendant's right at the time the motion was 
filed. The right to a second trial while 
section 4792 was In force was not an iuher- 
ent substantive right which was mandatory 
on the court to grant in all cases whether 
demanded or not, but was merely a right of 
procedure, available only upon the express 
deunud of the party against whom judgment 
had been rendered — a right which never ma- 
tured until after one trial had been had, and 
then only when demanded by the losing 
party. Therefore the right to a second trial 
would not have matured to defoidaut had 
the statute been in force until after the first 
trial had been had and at that tlme> and at 
the time the demand was made such right 
had been taken away by the aforesaid act 
of the Legislature. Hence the court did not 
err In refusing a second trial. 

The judgment of the court below is af- 
firmed. 

PER CURIAM. Adopted In whole. 



BERRY T. SECOND BAPTIST CHURCH 

OF STIIyLWATBR. 
(Snpreme Court of Oklahoma. Feb, 18, 1913.) 

(Syllabu* by the Court.) 

1. IlBLTGiors Societies (i 31*)— Actions bt 

Tbustee. 

The trustees of a church brought a suit for 
specific perforoiance, and afterwards two of 
tliem filed a motion to dismiss tlie suit, con- 
trary to the wishes of and interest of the mem- 
bers of the church, and without acting upon the 
matter ns a board. Held, that the court did 
not err in overruling the motion and permitting 
the suit to proceed under the direction of the 
other trustees elected to take tlie place of the 
two who attempted to dismiss the suit. 

fEd. N'ote. — For other cases, see Religious 
Societies, Cent Dig. §§ 199-207; Dec. Dig. $ 
31.*] 
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2. SPECiFifc Pehformanck (5 4*) — Contkact 
ro Convey . Lawds— Action fob Damaoeb. 

An action for damages ia nof an adequate 
remedy for a breach of a contract to couvepr 
land and the vendee in such a contract is enti- 
tled to specific performance, although he could 
recover in an action for damages for the breacb. 
Hid. Note. — For other cases, see Specific Per- 
formance, Cent. Dig. S 4; Dec. Dig. i 4.*] 

3. Specific Pbbfokilanck ({ 101*)— Waives 
of Fobfeitube. 

A vendor may waive the provisions of a 
contract for the sale of real estate making the 
time of payment of the consideration of the es- 
aence of the contract, and where he receives 
payments on the purchase price after the time 
when the contract was forfeited according to 
its terms, without objection and without claim- 
ing a forfeiture, be waives the forfeiture, and 
though he afterwards claims a forfeiture, spe- 
cific performance should be decreed where the 
vendee promptly tenders the full consideration 
upon notice of his intention to claim the forfei- 
ture. 

[ISd. Note. — For other cases, see Specific Per- 
formance, Cent. Dig. gj 290, 205, 311-317; 
Dec. Dig. § 101.*] 

4. Specific Pekfobmance (| 110*)— Payment 
into Court— Necessity. 

It is not necessary in a suit to require a 
vendee to convey land to pay the purchase price 
into court It is sufficient to pay it at the trial 
or when ordered by the court. 

[Ed. Note. — For other cases, see Specific Per- 
formance, Cent DJg. § 354 ; Dec. Dig. | 110.*] 

5. Specific Pebformance (§ 128*) — Claim 
FOB Damages— Waiveb. ' 

Where the petition alleged all the facts 
with reference to a contract of sale of real es- 
tate and prayed for specific performance, and 
also for the amount named in the contract as a 
penalty for failure to convey, it was not error 
to permit the plaintiff at the close of the testi- 
mony to waive the claim for damages. 

[Ed. Note.— For other cases, see Specific Per- 
formance, Cent. Dig. §8 412-419; Dec. Dig. i 
128.*] 

CommissloDers' Opinion, Division No. 2. 
Appeal from District Court, Payne County; 
A. H. Huston, Judge. 

Action by the Second Baptist Church of 
Stillwater against W. E. Berry. Judgment 
for plaintiff, and defendant appeals. Af- 
firmed. 

Burdick & Grubbs, of Stillwater, for plain- 
tiff In error. Freeman E. Miller, of StlUwa- 
ter, for defendant in error. 

ROSSER, C. This was a suit for specific 
performance brought by the Second Baptist 
Church of Stillwater against W. E. Berry to 
compel him to convey certain lots In Still- 
water. 

The Second Baptist Church Is composed of 
colored people. In August, 1003, the defend- 
ant. Berry, agreed to sell this church certain 
lots In Stillwater for the sum of $200. Un- 
der their agreement the church was to pay 
$25 in cash, $87.50 August 3, 1004, and $87.- 
50 August 3, 1005. The payment due In 1904 
was to bear Interest at the rate of 12 per 
cent per niinum. Tlie church made the pay- 
ment of $25, took possession of the lots, 
built a church bnlldiug, and used it as a 



place of worship, but filled to pay (fte other 
two' payments according to the agreement 
It paid, however, from $19 to $25 per yeox 
until 1009. At the time the payment was 
paid in 1907 defendant agreed that, if the 
church would pay during that year the 
amount due according to the first agreement, 
he would execute a deed. The church failed 
to pay the balance due. In March, 1906, It 
paid defendant $21 and defendant gave a 
receipt which showed It was "to apply as pay- 
ment on church." In 1009, when the church 
offlctals offered to make another payment, the 
defendant claimed a forfeiture of the con- 
tract and tried to collect rent. The church 
ofilcials then tendered Mm the amount due. 
He refused to accept It, and this suit was 
brought. After the suit was brought two of 
the trustees of the church filed a motion to 
dismiss the ease. The motion was filed In 
vacation. The church deposed the trustees 
who Joined In the motion, and elected others 
and through them protested against the dis- 
missal. The court heard and overruled the 
motion. The case was then heard and a de- 
cree entered requiring the defendant to con- 
vey the property to the church upon payment 
of the balance due. 

[1] Defendant assigns as error the action 
of the court in overruling the motion of the 
deposed trustees to dismiss the action. No 
authorities are dted in the support of this 
assignment. The trustees were not acting 
in the interest of the church when they filed 
the motion, bat in their private InterestSL 
The court was entirely right In overruling 
the motion. A nominal party, who is acting 
merely in a representative capacity, has no 
right to dismiss an action to the prejudice 
of the real party in interest without hla con- 
sent. Hanchett v. Ives, 133 111. 332, 24 N. B. 
396 ; Steeple v. Downing, 60 Ind. 478. There 
is another reason why the attempted dis- 
missal was without effect The ealt was 
brought by the board as such. The evidence 
shows that no action was taken by the board 
authorizing the dismissal. The two who at- 
tempted to dismiss the case acted in the mat- 
ter as individuals. Of course, the two could 
have controlled the action of the board, bnt 
they should have called It together and tak- 
en action as a body. The third member had 
a right to take part in a meeting where the 
matter was under consideration. The record 
shows that the two who attempted to dis- 
miss the case did so without any notice to 
the other member and without authority 
from the congregation. The action or ttae 
two members in attempting to dismiss tlie 
action which was brought by them as a 
board was without authority. See Thomp- 
son v. West, 59 Neb. 677. 82 N. W. 13, 49 T... 
R. A. .337 ; Thomasson v. Grace M. EL Churcli. 
113 Cal. 558, 45 Pac. 838; St Patriok-s 
Roman Catholic Church v. Gavalon, 82 in. 
170, 25 Am. Rep. 305; United Brethren 
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Cbnrck t. Vandnaen, 87'WIb. 64; Bank v. 
St Antbony'8 Roman OatboUc Ctrarclti 109 
N. I. 512, 17 N. E. 408. 

[2] Defendant contends tbett an aeHon on 
the bond for damages wonld bave afforded 
the dinrch an adequate remedy for breach 
of the contract to convey, and that for that 
reason spedflc performance should be denied. 
It is well settled that speciflc performance 
of ft contract to convey land will be' decreed, 
notwithstanding the vendee has a cause of 
action for damages for breach of the con- 
tract Money damages is considered Inade- 
qnate compensation for a breach of a con- 
tract to convey lands. 2 Minor's Inst (3d 
Ed.) 870; 2 Story's Eq. Juris. (ISth Ed.) | 
751 ; Kelly t. Mosby, 124 Pac. 984. Especial- 
ly Is this true wheie as in this case the 
vendee has taken possession and made per- 
manent and valuable Improvements exceed- 
ing in value the penalty of the bond. It is 
not necessary to cite authorities In support 
of a proposition so well settled. 

Defendant's next and principal contention 
Is that because the church had not complied 
with its contract as to time of payment it 
Is not entitled to specific performance. Tbla 
proposition must also be resolved against 
the def«idant The chufch did not pay at 
the time it agreed to, but the defendant 
continued to accept payments under the orig- 
inal contract and the renewed contract 
Even iffaen time Is made the essence of a 
contract a party may waive a strict com- 
pliance with the stipulations with regard to 
time. "If the court finds that although 
time was of the essence of the contract yet 
the defendant has waived his ri^t to In- 
slst upon strict performance either express- 
ly or by acquiescence in plaintiff's laches, as 
where bis conduct after failure to perform 
on the day, indicated that he would accept 
a delayed performance, a de<!ree of speciflc 
performance will be granted the plaintiff us 
If time had not been of the essence." 6 
Pom. Bq. Juris. | SI.*?. In this case the clr- 
cnmstances clearly show a waiver. 

[S] In this case the' circumstances clearly 
show a waiver by (he defendant of a strict 
compliance with the terms of the contract 
as to time. The church went into possession 
of the contract and built a house. After the 
deferred payments were due, the defendant 
continued to receive partial payments with- 
out any intimation that be considered the 
contract forfeited, lie even renewed the 
orlgiinal contract In writing, and on the ex- 
piration of the year for which the contract 
was renewed he accepted a partial payment 
on tbe contract without claiming a forfei- 
ture. ITbe next year, when the representa- 
tive of the church offered to make another 
payment, the defendant for the first time 
claimed • forfeiture of the contract Xhe 



chnr^' then eendcDed the IWl aiMmnt due, 
and It was refused. To refuse a speciflc 
performance would be inequitable. It baa 
often been decided that a party may waive 
a strict compliance with the provisions of a. 
contract as to the time of performance. See 
Brewn v. Guarantee Trust A Safe Deposit 
Co., 128 U. S. 403, » Sup. Ot 127, 32 L. Ed. 
468; Thayer v. Star Mining Co., lOS lU. 
540. It Is held in. North Dakota that. In or- 
der to avail himself of a forfeiture clause. 
In a contract, the party nrast promptly de> 
Clare the contract forfeited when the other 
party fails to perform at the stipulated time. 
Cughan V. Larson, 13 N. D. 373, 100 N. W.' 
1088, and authorities therein dted. And the 
same rule obtains In South Dakota. Pier v. 
Lee, 14 S. D. 600, 86 N. W. 642. In the 
case of Kansas Lumbet* Co. v. Horrlgan, 
36 Kan. 387, 13 Pac. 664, the facts before the, 
court were very similar to the facts of this' 
case and the court decreed speciflc perform- 
ance In favor of the purchaser. 

[4] It is farther contended that the Jndg' 
ment should be reversed because the tender 
of the balance of the purchase price was not 
kept good. When the suit was brought, the 
church paid ^200 to its attorney, and he kei>t 
It In a bank until the first trustee attempted 
to dismiss the suit. He then paid it back 
to the one of them who claimed to have ad- 
vanced it (deducting bis fee), and for some 
time the amount due was not In the hands 
of the attorney for the church. This is not 
mattfiaL The defendant had refused tlie 
tender. There Is no proof that 'he could not 
have had the money at any time he signified 
bis willingness to receive It Section 9671,' 
Conp. Ia 1909, la as follows: "When a ten- 
der of money is alleged in any pleading. It 
shall not.be necessary- to deposit the. money 
In court .when the pleading is filed, but It 
shall be sufficient If the mcuiey is deposited 
in court -at trial, or when ordered by the. 
court" A compliance with this statute la, 
all that is necessary. 

[i] Lastly. It is contended that the court 
erred In permitting the plaintiff at the dotie 
of the testimony to elect to stand upon the 
count In Its petltlou under which it claimed 
speciflc [)erformaDce. An examination of the 
petition shows that the church pleaded the 
bond for title and set out all the facts and 
prayed for speciflc performance, and also 
for $500 which was the penalty named In the 
bond for failure to convey. Its election was 
merely to waive any claim for damages. 
There was no error In permitting it to waive 
this claim. It was not entitled to both, and 
an examination of the records shows that 
its prtncipal object all the way through was 
to obtain title to the lots. 

The Judgment shofild be affirmed. 

PER CURIAM. Adopted in wholew 
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BLOOK et tl T. PATBICK, Countr 

Treasurer. 

(Sapreme Court of OklahonuL Feb. 11. 191S.) 

(ByXlafyut by t\e Court.) 

1. Municipal Cobpobations (| 407*)— Looai 
Impbovements— Assessments. 

The provisions of section 6 of the organic 
act of tbe territory of Oklahoma (Act May 2, 
1890, c 182, 26 Stat. 84J, providing that all 
property subject to taxation shall be taxed 
in proportion to its value, does not apply to 
assessments made against lots for the purpose 
of covering tbe cost of local improvements. 

[Ed. Note.— For other oases, see Municipal 
Corporations, Cent Dig. H 1003, 1004; Dec 
Dig. { 407.»] 

2. Constitutional Law (J 290*)— Munici- 
pal COBPOBATIONS (§ 407*)— "DuK Pbockss 
or Law" — Special Absessuents. 

A statute that authorizes the trustees of 
an incorporated town, after notice to abutting 
property owners to construct sidewalks and gut- 
tering in front of their property, and, upon tail- 
ore of such property owners to construct same, 
to construct such improvements and assess tbe 
cost thereof to the abutting property upon a 
frontage basis, and to issue a tax warrant for 
the actual cost of labor and material obtained 
at the market price and used for such improve- 
ments, and making such tax warrant a lien 
against the property therein described, does not 
take property without due process of law, and 
should not, upon that ground, be declared in- 
valid. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. {{ 871-875; Dec. Dig. 
I 21)0;* Municipal Corporations, Cent Dig. il 
1003, 1004; Dec. Dig. { 407.* 

For other definitions, see Words and Phrases, 
vol. 3, pp. 2227-2256; vol 8, p. 7644.] 

Error from District Court, KlngflBber 
Coutrty; A. H. Huston, Judge. 

Action by O. H. Block and ottiers against 
James S. Patrick, County Treasurer of King- 
fisher County. Judgment for defendant, and 
plaintiffs bring error. Affirmed. 

W, A. McCartney, of Kingfisher, for plain- 
tiffs in error. B. W. Wylle, of Hennessey, 
F. L. Boynton, of Kingfisher, and Burwell, 
Crockett & Johnson, of Oklahoma City, for 
.(defendant In error. 

HATES, O. J. Plaintiffs In error com- 
menced this suit In the district conrt of King- 
fisher county against defendant In error, as 
treasurer of that county, to enjoin the col- 
lection of certain special assessments of taxes 
made against plaintiffs' property to pay for 
the construction of guttering and sidewalks. 
The judgment In the court below, denying 
to plaintiffs the relief they prayed for, was 
rendered upon their petition and the answer 
of defendant thereto. As there Is no con- 
troversy about the fact^ It will be unneces- 
sary to set out the pleadings in hsec verba. 

In the month of November, 1902, the board 
of trustees of tbe town of Hennessey passed 
an ordinance authorizing and directing the 
construction of certain brick gutters and 
sidewalks in said town. On January 14, 1903, 
the board passed a second ordinance requir- 
ing the construction of sidewalks upon an- 



other street In said town. PlalntiffB own 
property abutting up<m one or tbe other of 
tbe streets upon which the isyirovements 
were ordered to be made. After personal 
notice served upon them, plaintiffs failed to 
make the improvements provided for by the 
ordinances, and thereupon the city let the 
contract for their construction, and the con- 
struction of the improvemente were made 
without objection on the part of plaintiffs, 
until the city made and presented its tax 
bill for tbe cost of such Improvements. It Is 
conceded that the statute authorizes tbe 
board of trustees, after notice to tbe abut- 
ting property owners, to make such improve- 
ments, and, upon their refusal to do so, to 
contract for the construction of the improve- 
ments and to tax the cost thereof against 
the abutting property in proportion to the 
frontage of each piece of property. 

[1] The first proposition of law urged by 
plaintiffs In error Is that the statute is void, 
because in violation of section 6 of the or- 
ganic act of the territory, which, in part, pro- 
vides that: "No tax shall be imposed upon 
the property of the United States, nor 
shall the lands or property of nonresidents, 
• • • nor shall any unequal discrimina- 
tion be made in taxing different kinds of 
property, but all property subject to taxa- 
tion shall be taxed in proportion to its val- 
ue." It is urged that the statute violates 
this provision of the organic act, because 
the apportionment of the taxes for the cost 
of the improvements upon the abutting prop- 
erty Is upon another basis than upon the val- 
ue of the property. No lengthy considera- 
tion of this proposition Is required. It has 
been determined against the contention of 
plaintiffs in Jones et al. t. Holzapfel et al., 
11 Okl. 405, 68 Pac. 611. and BUey T. Car- 
Ico, 27 Okl. 33, 110 Pac. 738. 

[2] One of the sections of the statute un- 
der which the town authorities proceeded 
provides that, when a special assessment shall 
be ordered against the lots of the abutting 
owners, 10 days' written or printed notice 
shall be given by personal service to the 
owner or agent of each lot Included. If, at 
the expiration of this notice, the improve- 
ments required to be made are not made, then 
the municipal authorities may issue tax war- 
rants for the actual cost of labor and mate- 
rial obtained at the market price and used 
for such Improvements. Such tax warrants 
shall be a lien against the property therein 
described. Section 535, Wilson's Rev. & Ann. 
Stat The notice required by this section 
was given ; but the statute does not provide 
for any notice or hearing upon the benefits 
that the abutting property owners will re- 
ceive from the improvements, or upon pro- 
portion of cost thereof that shall be taxed 
against Such piece of property. It Is con- 
tended by counsel for plaintiffs that, on ac- 
count of' the failure of the statute to pro- 
vide notice to the property owners and an 
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opportusltjr for bearing upon tSe anwBnneDt 
whicb sliall be made against tbeir property, 
plalntiffti are denied tbe dne process of law 
guaranteed by tbe fonrteentb amendment to 
the federal Constitation. 

We think It Is clear tbat tbe notice pre- 
scribed by tbe statute Is only for tbe pur- 
IKkSe of giving to tbe abutting property own- 
ers the option of constructing the proposed 
improvements themselves, rather than to 
leave it to be done by tbe municipality and 
the same be taxed up against their property. 
The statute provides for and contemplates 
no hearing upon tbe question of benefits to 
thft abutting property tbat will result from 
tb6 construction of tbe proposed improve- 
ments, or what proportion of tbe same shall 
be taxed against each piece of property ; but 
we think tbe contention that the statute and 
the taxes assessed against plaintiffs' proi>- 
erty thereunder are for these reasons in- 
valid has been determined against plaintiffs 
by different decisions of tbe federal Su- 
preme Court 

In Ueman y. Allen, 156 Mo. 534, 57 S. W. 
559, tbe tax in question was levied against 
the property owners in a sewer district to 
pay fur th« construction of a district sewer. 
Tbe charter of St. liouis, under which tbe 
sewer was constructed and the tax levied, 
provided that the district sewer might be es- 
tablished within tbe limits of any district 
to be prescribed by ordinance, as approved 
by the board of public improvements, so as 
to connect with a public sewer or some nat- 
ural course of drainage; tbat tbe city as- 
sembly sliall cause sewers to be constructed 
In tbe district whenever a majority of the 
property holders, residents therein, shall peti- 
tion therefor, or whenever the board of pub- 
lic improvements shall recommend it neces- 
sary for sanitary or for other purposes. The 
charter neither provided for nor required 
that any notice or opportunity to be heard 
should be given to tbe property owners to 
determine tbe necessity of the construction 
of any such sewer; and, when the sewer is 
completed, the assembly Is authorized to com- 
pute the whole cost thereof, and to assess 
it as a specnal tax against all lots of ground 
in tbe district, without regard to improve- 
ments, and in the proportion that their re- 
spective areas bear to the area of the whole 
district, exclusive of the public highway; and 
such tax, when proportioned and assessed 
against the property, constitutes a Men there- 
on. The property owners contended tbat the 
assessment of tax under tbat procedure took 
their property without dne process of law 
in tbat it afforded them no opportunity to 
be heard upon the question of benefits re- 
ceived by their property, or upon tbe assess- 
ment of tax made against it. Tbe Judgment 
of the Supreme Court of the state, sustain- 
ing tbe validity of tbe tax, was affirmed on 
appeal by the Supreme Court of tbe United 
States. Shumate t. Heman, 181 U. S. 402, 
21 Sopi Ct. 645, 45 I« Ed. 022. Tbe dedsioD 



In the federal Supreme Court was buecl 
upon French v. Barber Asplialt & Paying 
Co., 181 U. S. 324, 21 Sup. Ct. 625, 45 L. Ed. 
879, which. also originated in the courts of 
Missouri, and involved the validity of v. par- 
ing tax. 

In the last-mentioned case the court at 
considerable length, and with thoroughness, 
reviews all its former cases tbat shed light 
upon what constitutes due process of law, 
as involved in the levying of taxes against 
property for the payment of local or special 
improvements. The tax levied in that case, 
the validity of which was attacked by tbe 
property owners, had been levied against the 
abutting property upon a front foot basis to 
Iiay for paving a street Tbe charter of the 
city authorized the common council to de- 
clare the work of paving any street with a 
pavement of defined character to be neces^ 
sary, whereupon such resolution was requir- 
ed to be published for 10 days, Thereafter 
tbe owners of a majority of front feet on 
tbat part of tbe street to be Improved bad 
the rteht within 30 days to file a remon- 
strance with tbe city clerk against the i>ro- 
posed improvements and thereby divest the 
common council of the power to make the 
improvements. But the charter provided for 
no notice of any bearing upon the necessity 
of the improvements or of the benefits tbat 
might result therefrom to the abutting, prop- 
erty. Plenary power was vested In tbe coun- 
cil to order tbe pavement of tbe street, un- 
less tbat power was taken from tbe council 
by petition of opposition signed by the own- 
ers of a majority of front feet. Tbe minor- 
ity property owner had no opportunity for 
a bearing, either as to tbe benefits the pro- 
liosed improvement would result in to his 
pro|)erty, or what proportion of the cost of 
the Improvements should be taxed against 
bis property. Whether the improvements 
should or should not be constructed imder 
the charter of the city was determined ei- 
ther by the council or a majority of tbe prop- 
erty owners, without any hearing. What 
property was benefited, and tbe proportion 
of the cost tbat such property should pay, 
was determined, by the provisions of tbe 
charter, to be the property abutting upon 
tbe portion of the street paved, and that the 
cost should be apportioned In the same ratio 
as the frontage of any piece of property 
was to the total frontage upon the improve- 
ment The court held that a tax levied un- 
der this procedure did not take property 
without due process of law. In the opinion 
the court quoted with approval from one 
of Its former decisions tbe following: "In 
the absence of any more specific constitu- 
tional restriction than the general prohibi- 
tion against taking property without due pro- 
cess of law, the Legislature of the state, hav- 
ing the power to fix the sum necessary to 
be levied for tbe expense of a public im- 
provement, and to order it to be aaaessed. 
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either' Itt» other taxes upon property gen- 
eraUy, or only opon the lands benefited by the 
lmproT«nent, Is anthorlzed to determine both 
the amount of the whole tax and th4 class 
of lanfls -which will receive the benefit, and 
sbonld therefore bear the burden, although 
It may, if it sees fit, commit the ascertain- 
ment of either or both of these facts to the 
Judgment of commissioners. When the de- 
termination of the lands to be benefited is 
intrusted to commissioners, the owners may 
be entitled to notice and hearing upon the 
question whether their lands are benefited, 
and how much. But the Legislature has the 
power to determine, by the statute imposhig 
the tax, what lands which might be benefit- 
ed by the improvement are in fact benefited ; 
and, if It does so, its determination is con- 
clusive upon the owners, and the courts and 
the owners have no right to he heard upon 
the question whether their lands are benefit- 
ed or not, but only upon the validity of the 
assessment, and its apportionment among the 
different parcels of the class which the Legis- 
lature has conclusively' determined to be 
benefited. In determining what lands are 
benefited by the Improvement, the Legislature 
may avail itself of such information as it 
deems sufficient, either through Investiga- 
tions by its committees, or by adopting as 
its ' own the estimates or conclusions of 
others, whether tho^e estimates or conclu- 
sions iHreviously had or had not any legal 
sanction." In the same opinion the court 
also said: "It was also said that the class 
of lands to be assessed for the purpose may 
be either determined by the Legislature it- 
self, by defining a territorial district, or by 
other designation, or it may be left by the 
Legislature to the determination of commis- 
sioners, and be made to consist of such lands, 
and such only, as the commissioners shall 
decide to he benefited ; that the rule of ap- 
portionment among the parcels of land bene- 
fited also rests within the discretion of the 
Legislature, and may be' directed to be in 
proportion to the position, the frontage, the 
area, or the market value of the lands, or 
in proportion to the benefits, as estimated by 
commissioners." 

In the case last cited it was held that the 
due process of law guaranteed by the four- 
teenth amendment to the federal Oonstltu- 
tion imposes upon the states, when exercis- 
ihg their powers of taxatlouv no more rigid 
or stricter curb than is imposed upon the 
federal government by the fifth amendment 
in a similar exercise of power. 

Parsons v. District of Columbia, 170 U. S. 
46, 18 Sup. Ct 521, 42 L. Ed. 943, involves 
the application of the phrase "due process of 
law," as used in the fifth amendment to an 
nsses^sment levied for laying water mains in 
the District of Columbia. Under the act of 
Congress that fixed the rate of assessment 
at $1.25 per lineal front foot against all lots 
or lands aiwtting t«>on the street in which 



the watw maiu ww laid. Tb« act Invested 
the commissioners of tb« city with power 
to lay water mains and water pipes wbenv 
ever . the same, in their Judgment, should 
be necessary for public safety, comfort, oe 
health, and provided for no notice to the 
property owners or a hearing upon the neces- 
sity of the construction of any water main 
or upon the benefits that would result there- 
from to the adjacent property. The court 
stated Its conclusion In the following lan- 
guage: "Our conclusion is that it was com- 
petent for Congress to create a general sys- 
tem to store water and furnish it to the 
Inhabitants of the district, and to prescribe 
the amount of the assessment and the meth- 
od of its collection, and that the plaintiff in 
error cannot be heard to complain that he 
was not notified of the creation of such a 
system or consulted as to the probable cost 
thereof. Be is presumed to have notice of 
these general laws regulating such matters. 
The power conferred upon the commissioners 
was not to take assessments upon abutting 
properties, nor to give notice to the proper- 
ty owners of such assessments, but to de- 
termine the question of the propriety and 
necessity of laying water mains and water 
pipes, and of erecting fire plugs and hy- 
drants ; and their bona fide exercise of such 
a power cannot be reviewed by the courts." 
Another case in point is Webster v. Fargo, 
181 U. 8. 394, 21 Sup. Ct 623, 45 L. Ed. 912. 

The Legislature, by the statute here involv- 
ed, has itself determined and designated 
what property will be benefited by the con- 
struction of sidewalks and guttering In incor- 
porated towns and villages. It is the prop- 
erty abutting on such improvements; and, 
in fixing the proportion of the cost of the 
Improvements that such property shall pay, 
the Legislature may be presumed to have de- 
termined to what extent, at least, such prop- 
erty will be benefited. It is not left to the 
discretion of the local officers to determine 
what property will be braeflted or the ex- 
tent thereof; and a notice to the property 
owners and a hearing thereon could avail 
nothing in determining the amount of the as- 
sessment that should be levied against the 
property of each, except to see that a cor- 
rect application of the basis prescribed by the 
statute is made. It la not contended here 
that any fraud was practiced by the board 
of trustees, or that any mistake was commit- 
ted in the assessment levied. The sole con- 
tention is that the assessment is void. 

In City of Perry v. Davis et al., 18 Okl. 
427, 90 Pac. 865, the Supreme Court of the 
territory, speaking through Mr. Justice Oar^. 
ber, upon a similar question, said: "At this 
Juncture it la contended that the above no- 
tice afforded the owners of property no op- 
portunity to appear and be heard in the mat- 
ter of fixing the amount of their individual 
assessments. This was not necessary. Sec- 
tion 7 of the act provides: 'As soon a# any 
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dtetrlcf sewfer khitil haTe l>««n txmv^eteA, 
the city engineer or otber officer having 
charge of the work shall compute the whole 
cost thereof, which shaU also tnclvde all 
otber expense Inenrred by the city In addi- 
tion to the contract price of the work, and 
shall apportion the same against all the lots 
or pieces of gronnd in such district, exdusl^ 
of imprtiyementB in proportion to the- area 
of the whole district exclusive of public 
highways; and such officer shall report the 
same to the commissioner and conncilmen, 
and the mayor and councllnien shall there- 
upon levy and assess a special tax by ordi- 
nance against each lot or piece of ground 
within the district.' Of what avail ^onld 
such an opportunity be where the Legla- 
tnre has already fixed a mode of aasesament 
which adjusts Itself automatically, and where, 
after the cost of constniotion has been as- 
certained, the amount of the individual as- 
sessment is determined, not by a dlsoretlon- 
-ary power, but by a mathematical calcula- 
tion? In wliat way could a hearing affect 
the amount of the assessment, when the Leg- 
^lature has said that the wlMle cost, shall 
be apportioned against the lots In said dis- 
-trlct, exclnslve of Improvements In propor- 
tion to the area? There is no valuation of 
property ot of- benefits ; no exercise of dis- 
cretionary power; no equalizing board, or 
board of appraisers, or commlsaloners — noth- 
ing but a mathematiieal calculation." 

It follows from these views that the Judg- 
jnent of the trial court should be affirmed. 
AU the justices concur. 



HUGHES V. CHICAGO, R. I. & P. RY. CO. 

■(Supreme Court of Oklahoma. F^b. 18, 1913.) 

fSyttahii* iv <*e Court.) 

1. Appbal and BIrkob' (| 977*)— Review— 

DISCBBTIOIT OT CotHlTS— NBW TBIAL. 

Trial courts are invested with a very large 
and extended discretion in tbe granting of new 
trials, and new trials ought to be granted ■when- 
ever In the opinion of the trial court the party 
asking for the new trial has not probably had a 
reasonably fair trial, and has not in all prob- 
ability obtained or received substantial justice, 
although it might be difficult in many instances 
for the trial court or the parties to state tbe 
«ronnda for such new trial upon paper so plain- 
& that the Supreme Court could understand 
tnem as well as the trial court and the parties 
themselves understood them. Pollowine Trow- 
•er V. Roberta, 17 Okl. 641, 89 Pac. 1113. 

[EML Note.^For other cases, see Appeal and 
Error, Cent Dig. {| 3860-3865; Dec. Dig. { 
077.*] 

2. Appkai. ANn Ebbob (J 978*)— Review- 
Discretion OF CotTBT — QBANT op NeW 
Tbiai.. 

At the request of the plaintiff in error, 
over tbe objection and exception of the defend- 
ant in error, the following Instruction was 
■given: 

"You are instructed that the proximate cause, 
or causes, of an injury is that efficient and mov- 
ing cause or cau-scs, without which cause, or 
causes, the injury would not have happened. 



And in tbia case, if yon find' from the evidence 
before you that the plaintiff's injuries, if yon 
find that he waa injured, was the proximate re- 
sult of the negligence or the defendant, in per- 
mitting these fire grates to become and remain 
defective, or that his injuries were the resolt of 
a condition brought about by a combinatioa of 
both of said alleged causes, then you should 
find for the plaintiff." 

The defendant in error requested the following 
instructicm, which was refused and exception 
saved: 

"You arc instructed that, although yon may 
believe from the evidence that the injury com- 
plained of was occasioned 1^ the act of the de- 
fendant, still if you further h^eve from the 
evidence that such injury was not the natural 
result of the nets of the defendant, and could 
not have been foreseen, or reasonably expected 
to result from tbe conduct of tbe defendant, 
then the defendant would not be liable." 

A verdict having been returned in favor of 
the plaintiff in error, a motion for a new trial 
was, in due time, presented and sustained by 
the trial court on the ground that tbe instruc- 
tion given did not sufficiently apply the defini- 
tion of "proximate cause." Held, that the ac- 
tion of the trial court in granting a new trial 
did not constitute reversible error. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. {{ 3866-3870; Dec Dig. I 
978.*] 

Error from Superior Court, Pottawatomie 
County; Geo. C Abernathy, Judge. 

Action by J. U Hughes against the Chi- 
cago, Rock Island & Pacific Railway Com- 
pany. From an order granting a new trial 
after verdict for plaintiff, he brings error. 
Affirmed. 

H. H. Smith and W. T. WllllamB, both of 
Shawnee, for plaintiff in error. C O. Blake, 
H. B. Low, R. J. Roberts, and W. H. Moore, 
all of Bl Reno, for defendant in «rror. 

WUiUAMS, J. This proceeding in error 
seeks to have reviewed the detibn of 'the 
trial court in sustaining a motion by tbe de- 
fendant in error for a new trial. 

[1,J] Instruction No. 9, given at the re- 
quest of the plaintiff (plaintiff in error). Is 
as follows: "You are instructed that the 
proximate cause, or causes, of an Injury, is 
that efficient and moving cause, or caus- 
es, without which cause, or causes, the In- 
Jury would not have happened. ' And in this 
case, if you find from the evidence before 
you that the piaintifTs injuries, if yon find 
that he was injured, was the proximate re- 
sult of the negligence of the defendant, in 
permitting these fire grates to become and 
remain defective, or that his Injuries were 
the result of a condition brought about by a 
combination of both of said alleged causes, 
then you should find for the plaintiff." 

The defendant (defendant in error) «xcept- 
ed to the giving ot this instruction and re- 
quested the following instruction, which wa« 
refused; exceptions being saved: "You are 
instructed that although you may believe 
from the evidence that the injury complained 
of was occasioned by the act of the defend- 
ant, still If you further lielleve from the evl- 
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dence that rach Injury was not the nataral 
result of the acts of the defendant, and could 
not have been foreseen, or reasonably ex- 
pected to result from the conduct of the de- 
fendant, then the defendant would not be 
liable." 

The trial court in passing on the motion 
for a new trial held this instruction (given) 
improper "(1) for the reason that it Invades 
the.proTlnce of the Jury, and (2) that It does 
not apply the definition of 'proximate cause,' 
and it does not state the proper rule for 
determining the liability of the defendant," 
quoting from Thompson on Negligence, vol. 
1, i 50, as follows: "The law does not impute 
negligence to an injury that could not have 
been foreseen or reasonably anticipated, as 
the probable result of a given act or omis- 
sion. It follows that the negligence of a per- 
son cannot be the proximate cause of a 
harm to another following it, unless, under 
all the attending circumstances, ordinary 
prudence would have admonished the person 
sought to be charged with the negligence 
that his act or omission would probably re- 
sult in Injury to some one. The greatest 
test as to whether negligence Is the proxi- 
mate cause of an accident is said to be 
whether It is such that a person of ordinary 
intelligence should have foreseen that an 
accident was liable to be produced thereby." 

In Solts V. Southwestern Cotton Oil Co., 
28 Okl. 706, 115 Pac. 776, it is said: " • • • 
The burden is on plaintiff to prove negli- 
gence; to convict the master of negligence, 
plaintiff must not only prove the injury, but 
must go further and prove that the failure 
of the master to use the cover as used the 
previous season was the proximate cause 
of his Injury, and that the master, by the 
exercise ot such care and foresight as a man 
of ordinary prudence should have exercised 
under like circumstances, should have rea- 
sonably anticipated that his failure so to do 
would result in plaintiff being Injured as he 
was. Coupled with proof of the physical fact 
of injury, proof of the latter Is indispensable 
to a recovery, for the reason that the master 
is entitled to the presumption that he has 
done hla duty, and therefore not negligent, 
and further proof is necessary to overcome 
this presumption." 

In Chicago, Rock Island & Pacific Ry. Co. 
V. Ashlock (No. 1,208) 129 Pac. 726, decided 
by Brewer, Commissioner, not yet ofUcially 
reported, it is said: "This reduces the whole 
matter to the single question of 'proximate 
cause.' This question was for the jury if 
there was any evidence, or inferences to be 
legitimately drawn from the evidence, viewed 
In the light of the situation and circumstanc- 
es of the parties and the work, tending to 
show that defendant's failure to perform its 
duty produced the injury, and that such a re- 
sult might have been reasonably anticipated." 

In Chicago, R. I, & P. Ry. Co. v. Realty, 
27 Okl. 844, 110 Pac. 171, it is said: "The 



correct rule seems to be that a person guilty 
of negligence or , an omission of duty should 
be held responsible for all the consequeitces 
which a prudent and experienced man, fully 
acquainted with all the circumstances which 
in fact exist, whether they could have been 
ascertained by reasonable diligence or not, 
would have thought at the time of the neg- 
ligeut act as reasonably possible to follow, 
if they bad been suggested to bis mind. 
Shearman & Redfleld on Negligence <4th Ed.) 
§ 29. The weight of authority seems to be 
that a party is liable only for such extenrion 
of a fire, negligently kindled by him, as a 
prudent person would have regarded as rea- 
sonably possible, under the state of wind 
and weather existing at the time of the fire. 
Shearman & Bedfield on Negligence (4th Ed.) 
I 666." 

In Stephens et al. ▼. Oklahoma City Ry. 
Co., 28 Okl. 340, 114 Pac. 611, 33 Ix B. A. 
<N. S.) 1007, It is said: "» • • But we 
are of the opinion that in the instant case, at 
least, the rule invoked is subject to the lim- 
itation pointed in Olark v. Chambers, 3 Q. B. 
Dlv. 327, 7 Cent. L. J. 11, that the interven- 
ing agency must have been one which the 
first actor was bound to anticipate. The rule 
seems to be that where the negligent act 
causes consequences such as in the ordinary 
course of things were likely to arise, and 
which might therefore reasonably be ex- 
pected to arise, or which it was contemplated 
by the parties must arise, liability follows; 
otherwise not Clark v. Chambers, supra. 
In Sharp v. Powell, 20 W. B. 584, I* B. 7 
C. P. 253, one of the cases cited by Cockrum, 
C. J., in Clark v. Chambers, it was held that 
'the action would not lie where the injury, 
though arising from the unlawful act of the 
defendant, could not have been reasonably 
expected to follow from it' In that case 
Lord Chief Justice Bovlll says: 'No doubt 
one who commits a wrongful act Is respon- 
sible for the ordinary consequences which 
are likely to result therefrom; but, general- 
ly speaking, he is not liable for damage 
which is not the natural or ordinary conse- 
quences of such an act, unless it be shown 
that he knows, or has reasonable means of 
knowing, that consequNices not usually re- 
sulting from the act are, by reason of some 
existing cause, likely to intervene so as to 
occasion damage to a third person. Where 
there is no reason to expect it, and no 
knowledge in the person doing the wrongful 
act that such a state of things exists as to 
render the damage probable, if injury does 
result to a third person, it is generally con- 
sidered that the wrongful act is not the 
proximate cause of the injury so as to render 
the wrongdoer liable to an action.' Mr. 
Justice Strong, dlscu.ssing this question In 
Milwaukee & St P. By. Co. v. Kellogg, 94 
U. S. 409, 24 L. Ed. 256, said: 'But It is 
generally held that. In order to warrant a 
findiag that negligence or an act not amount- 
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Ing to wanton wrong Is. the proximate caiise 
of an injury, it niuat appear tbat tlie injury 
was tbe natural and probable consequence 
of the negligence or wrongful act, and tbat 
it ougUt to have be^ foreseen in tbe light of 
che attending circuuistances.' Even tbe se- 
vere rule of care and diligence wblcb tbe 
law Imposes upon carriers of passengers does 
not extend so far as to make one liable for 
an injury to a passenger from an accident 
wliich is not the reasonable^ natural^ au4 
probable result of the situation, and which 
could not have been foreseen by the carrier 
in the exercise of that degree. of care which 
the law demands of hlin. 3 Thompson's 
Commentaries on the Law of Negligence, | 
2778. Tbe reason of the rule is that the 
law holds a person liable for those conse- 
quences only which were the natural and 
probable result of his negligence, and which 
therefore ought to have been foreseen and 
anticipated." 

In view of the instruction given at the rer 
quest of the plaintiff Cplalntiff la error), said 
instruction refused by the court, asked by 
the defendant (defendant In error) to be 
given, was error. St. I^fouis & San Francisco 
K. R. Co. V. Crowell, 127 Pac. 1063. 

In Trower v. Roberts, 17 QUL 641, 89 Pac. 
1113, it is said: "Now, if tbe action of the 
court upon either of these two motions was 
correct, this case must be affirmed, and we 
take the rule to be well established that 
trial courts are invested with a very large 
and extended discretion in the granting of 
new trials, and new trials ought tp be 
granted whenever in the opinion of the trial 
court the party asking for the new trial has 
not in all probability had a reasonably fair 
trial, and has not in all probability obtained 
or received substantial Justiee, although it 
might be difficult for the trial court, or the 
parties, to state the grounds for such new 
trial upon paper eo plainly that the Supreme 
Court could understand them as well as the 
trial court and the parties themselves under- 
stood them. The Supreme Court will not re- 
verse the order of the trial court granting a 
new trial, unless said ceurt can see beyond 
all reasonable doubt that the trial court has 
manifestly and materially erred with re- 
spect to some simple, pure, and unmixed 
Viieetion of law, and that, except for such 
error, the ruUng of the trial court would not 
liave been made as It was so made, and that 
It ought not to have been so made. As the 
granting of a new trial simply places the 
parties in a position to have the tesues be- 
tween them again submitted to a jury or 
the court, the showing for reversal should be 
uiucta stronger where the error assigned is 
the granting of a new trial, than where it 
is tbe refusal of it City of Sedan v. Susan 
B. Clmrch, 29 Kan. 190." 

In Hogan et al. v. Bailey, 27 Okl. 15, 110 
Pae. .S90, it is said: "The trial court has a 



higher function, under our Jurisprudence than 
to act merely as a moderator or umpire be- 
tween contending adversaries before a Jury. 
Not only is it charged with the duty of seeing 
that the course and conduct of tbe trial gives 
to each of tbe litigants a fair opportunity to 
present his cause- and to have tbe facts 
weighed in the light of proper instructions 
declaring the law relative thereto, but it is 
the imperative, abiding duty of the court 
after ihe Jury has returned its verdict and 
awarded to one or the other success in the 
controversy, where tbe Justness of tbe same 
is challenged as in this case, to carefully 
weigh the entire matter, and, unless it is 
satisfied that the verdict is responsive to the 
demands of justice, to set the verdict aside 
and grant a new trial Not only must the 
Jury be 'satisfied of the righteousness of the 
conclusion to which it arrives, but, unless 
that conclusion meets the affirmative, con- 
siderate approval of the mind and conscience 
of the court, it should not, where challenged, 
be permitted to stand." 

See, also. Citizens' State Bank of Lawton 
V. Chattanooga State Bank et aL, 23 OkL 
767, 101 Pac. 1118; Davis v. Stillwell, 32 
Okl. 757, 124 Pac. 74; Jamieson V. Classen 
Co., 124 Pac 67; Arduiore Lodge No. 9, 
I. O. O. F., V. Dawson, 124 Pac. 66; Staple- 
ton y. O'Hara, 124 Pac. 58; Chapman v. 
Mason, 30 Okl. 600, 120 Pac. 250; National 
R. & B. Supply Co. v. Elsing, 29 Okl. 334, 
116 Pac. 790; Jacobs v. City of Perry, 29 
Okl. 743, 119 Pac. 243; Exchange Bank of 
Wewoka et al. v. Bailey, 29 Okl. 246, 116 
Pac. 812, 39 L. B. A. (N. S.) 1032 ; Hobbs v. 
Smith et al., 27 Okl. 830, 115 Pac. 347, 34 L. 
R. A. (N. S.) 697 ; Duncan v. McAlester-Cboc- 
taw Coal Co., 27 Okl. 427, 112 Pac. 982. 

Under the foregoing authorities, it is not 
essential to determine whether the error com- 
mitted In refusing said instruction could 
work a reversal on review In this court had 
tbe trial court overruled the motion for a 
new trial. Not being Justified in holding tbat 
the court abused its discretion In awarding 
a new trial, under this record and said au- 
thorities, it is onr duty to affirm bis action 
in awarding a new trial. 

Tbe other grounds upon which he sus- 
tained the motion for a new trial not being 
likely to arise upon another trial, the same 
are not passed upon. 

The Judgment of the lower court la af- 
firmed. All the Justices concur. 



BELL-WAYIiANT) CO. v. MILLBR- 

MITSCHEB CO. 

(Supreme Court of Oklahoma. Feb. 16, 1913.) 

(SyUabus hy the Court.) 

1. Chattel Mortoaoes (§ 26*)— Conoitions 
Against Sale— Validity. 

A mortfcage on a stock of merchandise, 
which provides that the mortgagor shall not 
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sen or aispbte of any of tbe property covered 
thereby withont the written consent of the mort- 
gaget, is valid. And, where such mortgage is 
duly filed for record, then, in the absence of 
fraud, it constitutes a prior lien to that of 
sobse^nent attaching creditors. 

[Ed. Note.— For othef cases, see CJhattel 
Mortgages, Cent Dig. {{ 72, 73; Dec. Dig. I 
26.*] 

2. Chaxtbl HoraaAGEB (5 50*)— Descmptiok 
or MoRTOAOED Goods— SuFnciKNOY. 

Where a chattel mortgage on a stock of 
merchandise describes it as "one stock oA-goods 
consisting of dry goods, groceries, canned goods, 
racket goods, flour, and feed," and gives the 
number of the lot and block and name of the 
town, county, and state in which it is located, 
such description, the mortgage being filed for 
record, is a sufficient identification to put sub- 
sequent creditors on inquiry as to wliat articles 
are covered by the mortgage. 

f Ed. Note.— For other cases, see Chattel 
Mortgages, Cent. Dig. | 89; Dee. Dig. | 50.*] 

3. StJBKOGATION (§ 17*) — ATTACHMEirt OF 
MOBTOAGED PERSONALTI — PAYMENT OW 

MoRTQAGE Debt. 

Where property is covered by a valid chat- 
tel mortgage, subsequent creditors of the mort- 
gagor cannot proceed by attachment against 
such mortgaged property until the mortgage is 
paid or the mortgagee satisfied. And where a 
creditor is confronted in his attachment pro- 
ceeding by a mortsagee in possession of the 
property, under a prior mortgage, and pays the 
mortgagee the amount due thereunder, such at- 
taching creditor is subrogated to the rights of 
tBe mortgagee. 

[Rd. Note.— For other cases, see Subrogation, 
Cent Dig. §1 44-46; Vec Dig. 1 17.*] 

4. CnATTEL MOBIOAQES (J 201*)— MOBTOAOM 
IN PoaSESSION— Attaohmbnt— BnHDEN OF 
Pboop. ... , . 

Where a mortgagee is in full possession or 
the mortgaged property by consent of the mort- 
gagor, and a creditor of the mortgagor seeks 
possession of the mortgaged property, under a 
jnnior attachment lien. On the ground that part 
of the property in the mortgagees possession 
ih not covered by the mortgage, the burden is 
not en the mortgagee to prove that all Uie 
property in his possession is included in the 
mortgage, but is upon the attaching creditor 
to show such fact But the rule is otherwise 
whpre the. attaching creditor is in possession 
nnder an attachment lien, and a mortgagee seeks 
possession of tbe property on the ground that 
ibe property is covered by his mortgage, which 
is prior to the attachment lien. In such case 
the burden is on the mortgagee to identify and 
prove what property is covered by the mort- 
gage. This rule is based upon the fundamental 
principle that one who alleges a cause of action 
must prove it 

[Eld. Note.— For other cases, see Chattel Mort- 
gages, Cent Dig. i 360; Dec. Dig. { 201.*] 

Commisslonera' Opinion, Division No. 2. 
Error from Pottawatomie County Court; A. 
M. Baldwin, Special Judge. 

Action by the Bell-Wayland Company 
against G. P. Wilson. The Mlller-Mitscher 
Company Intervenes. Judgment for Inter- 
vener, and plaintiff brings error. Reversed 
and remanded. 

Edward Howell, of Shawnee, for i^ainUCF 
in error. Lydlck and Eggerman, of Shawnee, 
for defendant in error. 

HARRISON, C. This action grew out of 
.-xmQIctlng claims against a stock of mer- 



chandise owned bjr one G. P. Wilson. Wilson 
was Indebted to one W. F. Candle on promift^ 
sory notes aggregating $186 'secured by chat- 
tel mortgage on his stock of merchandise. 
He also owed $101.98 to the Bell-Wayland 
and $226 to the Mlller-Mitscher Company on 
accounts. The mortgage was executed on tb« 
26tta, and filed on the 27th, day of January, 
1909. On May 6, 1909, the Bell-Wayland 
Company brought suit In the Justice court 
and attached Wilson's stock of goods. But, 
before the order of attachment was served, 
Wilson had turned oter his entire stoclc of 
merchandise to the mortgagee, Caudle, in 
satisfaction of tbe mor^ge, and Caudle bad 
possession of same when the constable at- 
tempted to levy the order of attachment 
Thereupon a controversy arose between 
Caudle, the mortgagee, and the Bell-Way- 
land Company, the attaching creditor; and, 
in order to avoid a replevin action by the 
mortgagee, the Bell-Wayland Company paid 
Caudle the amount due under the mortgage, 
with a view thereby ot subrogating itself 
to the rights of tbe mortgagee. Thereafter 
the goods were sold under tbe order of at- 
tachment for $500. After rendering Judg- 
ment on the account, the Justice of the peace 
paid to ' the Bell-Wayland Company the 
amount recovered, and also the amount due 
on the mortgage. There was a balance stlQ 
left In the hands of the Justice of the peace^ 
which was paid over to another creditor; 
but there is no Controversy as to that balanc« 
by either party to this action. But, about 
the time that the Bell-'Wayland Company be- 
gan its attachment proceedings in the Justice 
court, the Mlller-Mitscher Company, inter- 
vener herein, began attachment proceedings 
in tbe county court for the amount due on 
its account When the sheriff attempted to 
serve the order from the county court, hi 
found that the constable had already served 
the order from the Justice court, and was In^ 
formed that the Bell-Wayland Company had 
paid off the mortgage and subrogated Itself 
to th^ rights of the mortgagee. He thereup- 
on executed the order from the county court 
and made his return to show, "Served sub^ 
Ject to the mortgage and other attachment 
lien." After the money had been paid to 
the Bell-Wayland Company in satisfaction of 
the mortgage, tbe MIIler-Mltscber Company 
Intervened In the Justice court against tbe 
Bell-Wayland Company for the amount of 
the mortgage, claiming that its atiacbment 
lien was prior to the mortgage. The Justice 
court rendered Judgment against the inter- 
vener, whereupon the Intervener, Miller-Mit- 
scber Company, appealed to the county conrt. 
After the appeal to the county court. It ap- 
pears that the county Judge made a finding 
wherein he held that the mortgage was in- 
valid, and permitted the sherilTs return to 
be amended so as to strike ottt the portion 
which showed that the order had been levied 
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wibject to the mortgage, ilie sherflTs re- 
turn, howerer, could not change the legal 
rights of the parties. It tloes not appear, 
from the record, whether this was an ex 
parte hearing, or how the matter was brought 
up; bat thereafter the special Judge, who 
tried the case, rendered Judgment In favor 
of Intervener and against the Bell-Wayland 
Ck>mpany for the amount received under the 
mortgage, and from this Judgment the Bell- 
Wayland Company appeals the case here. 
The record shows some discrepancies as to 
dates; but the material question involved is 
whether the mortgage constituted a prior 
lien to the MlUer-Mltscher Company's at- 
tachment, and whetlier the Bell-Wayland 
Company was in law subrogated to the rights 
of the mortgagee. 

[1] The issue between the parties appears 
to be whether the Bell-Waylaud Company 
had in law subrogated Itself to the rights of 
the mortgagee. That the Bell-Waylaud Com- 
pany had paid Caudle the amount due on 
the mortgage is not Questioned; but the Mil- 
ler-Mltscher Company maintains that the 
Bell->^ayland Compaiiy did not pay off and 
satisfy the mortgage, as required by law, in 
order to legally subrogate itself to the rights 
of the mortgagee, but uereyr purchased the 
mortgage and had the notes assigned to it, 
and bases its right of recovery on this dis- 
tinction. 

Section 340S, Wilson's Rev. ft Ann. Stat 
(section 4129, Comp. Lews 1909), provides: 
"Bvery person having an interest In property 
subject to a lien, has a right to redeem It 
from the lien, at any time after the claim 
is due, and before his right of redemption is 
forecloeed." 

Section 3466, Id. (section 4130, Omp. Laws 
1909), provides: "One who has a lien. In- 
ferior to another upon the same property, has 
a right: (1) To redeem the property In the 
same manner as Its owner might, from the 
superior lien; (2) to be subrogated to all the 
benefits of the superior Hen when necessary 
for the protection of his Interests, upon satis- 
fying the claim secured thereby." 

Section 3457, Id. (section 41.S1. Comp. Laws 
1909), provides: "Redemption from a Hen 
is made by performing, or offering to per- 
form, the act for the performance of which 
It Is a security, and paying, or offering to 
pay, the damages, if any, to whidi the hold- 
er of the lien is entitled for delay." 

Section 3587, Id. (section 4431. Comp. Laws 
1909), provides: "Personal property mort- 
gaged may be taken under attachment or 
execution issued at the suit of the creditor of 
a mortgagor." 

Section 3588, Id. (section 4432, Comp. Laws 
1909), provides: "Before the property is so 
taken the officer, on execution, or attach- 
ment creditor, must tuiy or tender to the 
mortgagee, the amount of the mortgage debt 
and Interest, or must deposit the amount 



thereof with the county treasurer, payable to 
the order of the mortgagee. ♦ • • " 

Under the provisions of these statutes, we 
can see no merit in the distinction upon 
which appellee bases its right of recovery. 
Under the circumstances of this case, the 
Bcll-Wayland Company could not be placed 
in the position of a mere purchaser of the 
mortgaged notes, or a speculator In mort- 
gages. He was an attichlng creditor; and, 
when he undertook to satisfy his debt by at- 
taching the property, he was confronted by 
the mortgagee with a prior Hen, and was 
forced to either abandon his attachment pro- 
ceedings or satisfy the mortgage; and we 
are aware of no statute or decision which 
specifically prescribes the manner in which 
the mortgage may be satisfied other than the 
statute above quoted. 

In Dodder v. Moberly, 28 Okl. 334, 114 Pac. 
714, wherein an interpleader sought to dis- 
solve an attachment on the ground that the 
attaching creditor had not paid, or offered to 
pay, a mortgage which the Interpleader held, 
this court, through Chief Justice Turner, 
held: "On the part of Shlve, the interplead- 
er, it Is contended that the court erred in 
overruling his motion to dissolve the attach- 
ment, made after the Jury had by their yer- 
dlct sustained his Interplea. In this we con- 
cur. On the coming In of the verdict, the 
Jury, in effect, having found that the at- 
tached property was covered by the prior 
mortgage ' of Shive, that neither plaintiffs 
nor the sheriff, before levying the writ, had 
paid or tendered to him the amount of the 
debt and Interest thereby secured, or de- 
posited said money with the county treasurer 
to his order, as provided by Snyder's Stats, 
of Okl. of 1009, SS 4431, 4432, it was the 
duty of the court, sua sponte (18 En. PI. & 
Pr. 431), to dissolve the attachment, order 
the property returned, and tax plaintiffs with 
the cost of the attachment and the cost of 
the interplea. This for the reason that, as 
Shlve had a prior lien on the property, the 
plain letter of the statute was violated by 
the levy. Kills v. Smith, 25 Okl. 234, 105 
Pac. 053 : Moore v. Calvert et aL, 8 OkL 358, 
58 Pac. 627." 

It Is. very clear from the above decision ' 
and the apthorltles therein cited that it is 
mandatory, upon the part of the attaching 
creditor, to pay off and satisfy a prior mort- 
gage before he can proceed under the attach- 
ment. Kow the primary purpose of this law, 
as intended by the statutes and observed by 
the above authorities, is not so much to de- 
tach the Hen created by a mortgage or re- 
move the burden from the property which 
the mortgage places thereon, but to satisfy 
the mortgagee's claim — to protect him In 
his claim and secure him against loss. Rence 
it could not be material, under the circum- 
stances of this case, whether the Bell-Way- 
land company satisfied the mortgage debt, 
one way or another; the purpose of the stat- 



Digitized by Vj 0^5^ ^^ 



596 



ISa PACIFIC BEPOBTES 



(OkL, 



ute being to protect the mortgagee and to 
give to the party who eatisfles the mortgage 
lien the same rights which would hare ac- 
crued to the mortgagee. 

[4] Now the Talidity of the mortgage was 
not seriously questioned In the trial. In fact, 
the special judge who tried the case seems, 
without objection by either party, to have 
disregarded the finding of the regular Judge 
that the mortgage was Invalid, and to have 
rendered Judgment for Intervener, not upon 
the ground of the invalidity of the mortgage, 
but upon the ground that the evidence failed 
to show that the property covered by the 
mortgage was the same property that was 
attached. But the record shows clearly that 
the Wilson "stock of merchandise" was cov- 
ered by the mortgage in question, and that 
he so treated it and turned U over to the 
mortgagee; that, when the constable went 
to levy the attachment, he found the mort- 
gagee in possession of the entire stock, found 
the building closed, and the door locked, and 
the key in the possession of the mortgagee — 
In fact, found the mortgagee in complete 
possession of the entire stock — and that he 
had already advertised it for sale, to satisfy 
his mortgage, by posting notices as required 
by law. It had already been turned over to 
him as the property covered by the mortgage. 
This, in the absence of fraud, would raise a 
presumption In favor of the mortgagee's 
right to the property; at least, it should put 
an attaching creditor upon Inquiry; and, If 
there were any articles in the stock not cov- 
ered by the mortgage, the burden was upon 
the attaching creditor to allege and show 
such fact. It must be observed that the 
mortgagee had no title to the property, al- 
though In possession. lie merely had a lien 
to secure his debt, and a right to sell the 
property in satisfaction of the debt. 

In Moore v. Calvert, 8 Okl. 358, 58 Pac. 
627, this court held: "A chattel mortgagee 
has no title to the mortgaged property, even 
after he has taken possession for condition 
broken, but merely a lien thereon, and his 
possession Is that of a trustee for the sale 
of the property and the proper application 
of the proceeds." Also Hlxon v. Hubbell, 4 
OkL 224, 44 Pac. 222. 

In Nichols V. Bishop, 12 Okl. 250, 70 Pac. 
188, It was held: "A defective description 
in a chattel mortgage is cured by taking pos- 
session of the mortgaged property tiefore 
other rights attach thereto, and no particu- 
lar mode of taking possession is required; 
but there must be an actual transfer of pos- 
session, in so far as the same la subject to 
possession and control." 

It is seen from the foregoing decisions: 
First, that the mortgagee, being in posses- 
sion and control of the property, has only 
a trustee's right beyond the lien created by 
his mortgage; second, that any defective 
description of the property (such as is urged 
here as to the failure of the mortgagee to 
show whether there was any proper^ other 



than that covered by the mortgage Indnded 
in the stock of goods) is cured by taking pos- 
session of the mortgaged property tiefore 
other rights attach thereto, 

[2] Hence, when the Intervener asserted 
that the property was not accurately des- 
cribed in the mortgage, and that the mort- 
gagee bad possession of property not includ- 
ed in the mortgage, the burden was upon 
him to prove such assertion. The rule would 
be otherwise, however, if the attaching credi- 
tor were in iMssession and the mortgagee 
should bring an action for possession. This 
rule Is based upon the never-questioned prin- 
ciple that he who alleges a cause of action 
must prove it The court, therefore, was in 
error in placing the burden of proof upon the 
mortgagee, or upon the party subrogated to 
his rights. The record shows clearly that 
the mortgaged property was taken possession 
of before any rights accrued under the at- 
tachment proceedings, but does not show 
whether the accounts claimed by either of 
the two creditors were made before or after 
the execution of the mortgage. It Is silent 
as to when the debts were created- The rea- 
sonable inference is that the mortgage was 
executed and on file before such debts were 
created, having been of record since Jann- 
ary 27th, and the proceedings not begun un- 
til May 6th. In further considering the 
validity of the mortgage, it must be observed 
that this mortgage does not come within the 
rule applied to mortgages on stocks of mer- 
chandise which give the right to sell and re- 
plenish the stock, as tliia mortgage specifical- 
ly provides that the mortgagor shall not sell 
or dispose of any of the property without 
written consent of the mortgagee, and that, 
if any of the property is sold or disposed of 
without such written consent, the mortgagee 
shall have tlie right to take Immediate pos- 
session of ihe property covered. The mort- 
gage appears to be valid on its face. It 
described the property as one stock of goods 
consisting of dry goods, groceries, canned 
good£, racket goods, flour, and feed, free and 
clear of any lien or Incumbrance of any 
kind, located on lot 4, block 3, in the town 
of Maud, Okl. 

[3] Under the weight of authorities, such 
a description of a stock of goods is suffi- 
cient Nichols V. Bishop, supra; Cobbey on 
Chattel Mortgages, §§ 155-188; Jones on 
Chattel Mortgages, | 65, and authorities cit- 
ed. The mortgagee being In possession of 
the property under a valid mortgage and un- 
der circumstances which raised no legal pre- 
sumption of fraud, the Bell-Waylaud Com- 
pany, being an attaching creditor, had a 
perfect right to subrogate Itself to the rights 
of the mortgagee; and, having done so by 
satisfying the mortgage, the burden was not 
upon It to prove Its right to the property. 

The Judgment is therefore reversed, and 
the cause remanded. 

PBB OUBIAM. Adopted In whole. . 
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FOOTB et «1. V. TOWN OF WATONGA. 

(Supreme Court of Oklahoma. Feb. 18, 1^3.) 

(Syllalut Iv the Court.) 

1. PcBuc Lands (| 39*)— Towk Sites-^Stat- 
tJTOBY Provisions. 

The devolution of title to lots on town 
Bites in the Chejenne and Arapalio country re- 
served for county seat purposes by the Secre- 
tarv of the Interior is governed by sections 
2387 and 2388, Revised Statutes of the United 
States (U. S. Comp. St. 1901, pp. 1457, 145S), 
and the tovfu site laws of the state of Kansas 
as modified by Act Ck>ng. March 3, 1891, C. 
543. 26 Stat. 1026. 

[Ed. Note.— For other cases, see Public 
UndB, Cent Dig. K 83-99 ; Dec. Dig., § 39.»J 

2. Constitutional Law (5 19*)— Statutes 
(§ 218*)— CONSTSUCTION — Pbacticai. Coh- 
BTBUCTION BY OfIICKRS. 

The construction placed on statutes or con- 
stitutional provisions by officers' in the dis- 
■ charge of their duties, either at or near the 
time of the enactment, which has been long ac- 
quiesced in. is a just medium for its judicial 
interpretation. 

[Ed. Note.— For other cases, see Constitution- 
al Law, Cent Dig. §§ 14, 15; Dec Dig. S 19;* 
Statutes, Cent Dig. |$ 294. 295 ; Dec Dig. S 
218.*] 

3. Public Lands (S 39*)— Rbsebvatiok fob 
CovNTY Seat. 

The authority to reserve not to exceed one- 
half section of land in each county in the 
Cheyenne and Arapaho country for oounty seat 
purposes conferred upon the Secretary of the 
Interior by section 17 of the act of March 3, 
1891 (chapter 543, 26 Stnt 102li), supra, em- 
braced the power to set aside for public pur- 
poses such lots oc parcels of ground situated 
upon such townsite as, in the judgment of the 
Secretary, would be necessary for the municipal 
needs and conveniences of a county seat town. 
[Ed. Note.— For other cases, see Public 
Lands, Cent Dig. H 83-«9 ; Dec Dig. f 39.*] 

4. Limitatiow op Actions (| 11*)— Against 
WhoH AVAIIJIBLB — Munioipai. Cobpoka- 
TI0N8. 

The generally accepted doctrine is that the 
maxim, "Nullum terapus occurrit regj," is ,not 
restricted in its application to sovereign states 
or governments, bat that its application ex- 
tends to and includes public rights of all kinds, 
and that it applies to municipal corporations 
as trustees of the rights of the public, and pro- 
tects from invasion and encroachment the prop- 
erty of the municipality which is held for and 
devoted to public use, no matter how lax the 
municipal authorities may have been in assert- 
ing the rights of the public. 

[Ed. Note.— For other cases, see Limitation 
of Actions, Cent Dig. If 35-^9; Dec. Dig. i 
U.*] 

6. E1OT0PP15I, <§ 62*)— Equitabui Estoppbl— 
Persons Estopped — MnNiciPALKY. 

Where a municipality holds title to a town 
lot for the use of the general public, ; a estop- 
pel in pais, based on a failure of its officers to 
do their duty, cannot ordinarily t>e asserted 
against it to defeat the rights of .the public in 
the property. 

[Ed. Kote. — For other cases, see Estoppel, 
Cent Dig. §§ 151-153 ; Dec. Dig. { 62.*] 

CommissIoQers' Opinion, Division No. 2. 
Error from District Court, Blaine County; 
James R. Tolbert, Judge. 

Suit by H, A. Foote agalpst W. B. : Piper, 



and the town of Watonga, Blaloe cotuty, 
was Jtade a party defendant, and filed an. 
answer and cross-petition. From a judgment 
In favor of the. town, the plaintiff and origi- 
nal defendant bring error. Affirmed. 

Seymour Foose and I. H. Lookabangh, 
both of Watonga, for plaintiffs in error. Ba- 
ker & Bloss, of Watonga, for defendant in 
error. 

BREWER, O. This suit Involves the Utle 
to lot 1, block, 48, In the town of Watonga, 
Blaine county, Okl. 

On March 1, 1906, H. A. Foote filed his pe- 
tition against W. B. Piper in the district 
court of Blaine county, asserting ownership 
to the lot In question, and asking that a 
qnitclalip - deed to the property be declared a 
moi-tgage, tendering payment, and for cancel- 
lation. Later the town yf Watonga came 
Into the case with leave of court as a party 
defendant, and filed an answer and cross-pe- 
tition asserting title, both l^al and equita- 
ble, to the lot In question as against both 
Foote and X'limr, each of whom filed answer 
to the cro8»-petltlon, and the, case was tried 
on the Issues raised thereon; the controversy 
between Foote and Piper not being develop- 
ed. Each of these original parties appear to 
have made common their cause against the 
town of Watonga. A jury was waived, and 
the case was submitted to the court upon 
the evidence, and a finding made and judg- 
ment entered In favor of the town, from 
which both Foote and Piper join In an ap- 
peal as plaintiffs in errpr. The lot in con- 
troversy is a part of the government town 
site of Watonga, which town site was re- 
served for county seat purposes by the Sec- 
retary of the Interior, In pursuance of the 
act of Congress of March 3, 1891, which, 
among other things, provided for the opening 
to settlement of the Cheyenne and Arapaho 
country. It seems that the Secretary of the 
Interior, In carrying out the duty cast upon 
him by the foregoing act of Congress, caused 
the land set apart for county seat purposes 
to be surveyed and platted into srtreeits, al- 
leys, and lots; tliat on this plat various lots 
or parcels of ground were shown to be re- 
served for public uses by marking upon such 
lots as they appeared upon the plat the pur- 
pose for which the reservations were intend- 
ed; thus the reservation for hi^h school 
building was marked on the plat "H. S. B." 
The lot intended for a post office was mark- 
ed, "U. S. P." Other tracts, "For Parka," 
etc. The lot in controversy was marked 
"Town Bldg." This plat, after being approv- 
ed by the Governor of the territory, was at- 
tached to the townsite application for entry, 
and filed with the Register of the General 
Iiand Ofiice, who cau£>ed a copy thereof to be 
filed in the ofiice of the . register of deeds 
of the county of which the town site became 
the county seat. 
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Th* eoBtentlbn of tdahitlS In error te <1) 
that the attempted reserratton i» absolutely 
void and of no force and effect, for the rea>- 
son that the patent Issued by the United 
States conveyed title to the entire town site 
to the probate Judge, "In trust for the several 
use and beneflt of the occupants" thereof, 
a^d that neither the Secretary of the Interi- 
or nor the town site commissioners had any 
authority to set aside any part thereof for 
the public use; and, further, that, If such 
authority existed, the marking on the plat, 
and the action of the commissioners as 
shown in this case, was not sufficient to con- 
stitute a reservation or dedication to public 
use. 

(2) Plaintiffs in error further contend that 
even if the authority existed to make the 
reservation, and if what was done was suffi- 
cient to constitute a reservation or dedica- 
tion, that the town Is estopped from assert- 
ing its rights because of certain conduct of 
Its agents and officers. 

[1-S] The first contention of plalnttCfs In 
error cannot be sustained. The identical 
question presented was raised in the case of 
Mary E. League v. Town of Taloga, 129 Paa 

702, decided by this court on day of 

- 1912, and not yet officially reported. 



That case was In the same Indian country, 
the town site' was i-eserved about the same 
time under the same laws, rules, and regula- 
tions, and the lot in question was reserved 
as in the instant case by marking thereon 
"Town Bldg.," so that on this branch of the 
case the former opinion Is controlling. The 
syllabus Is as follows: '7he devolution of 
title to lots on townsltes in the Cheyenne 
and Arapaho country reserved for county 
seat purposes by the Secretary of the In- 
terior is governed by sections 2.^87 and 2388, 
Revised Statutes of the United States fU. 
S. Comp. St 1901, pp. 1457, 1458), and the 
townslte laws of the state of Kansas as mod- 
ified by the act of Congress of March 3, 1891 
(26 Stat 1026). The construction placed on 
statutes or constitutional provisions by offi- 
cers in the discharge of their duties, either 
at or near the time of the enactment, which 
has been long acquiesced in, is a Just medium 
for their Judicial interpretation. The au- 
thority to reserve not to exceed one-half sec- 
tion of land in each county in the Cheyenne 
and Arapaho country for county seat pur- 
poses conferred upon the Secretary of the 
Interior by section 17 of the act of March 
3d, supra, embraced the power to set aside 
for public purposes such lots or parcels of 
ground situated upon such townslte as, iu 
the Judgment of the Secretary, would be nec- 
essary for the municipal needs and conven- 
iences of a county seat town." 

[4, t] This lot in question was reserved 
and dedicated to the use of the public In 
1892. The plaintiff Foote went on the lot 
about the year 1900, and built a stable, and 
kept some animals •n it He states his 



labor to have been of the Talne of ^15, and 
that he used $5 worth of material. There- 
after, about March 11, 1901, about the time 
a railroad came through the town, he leased 
the lot to a lumber company for |5 a month, 
and this company erected some sheds and a 
small building for an office. The lot was 
assessed and taxes collected for the years 
1901-1906. The 520 for material and labor 
represents plaintiff's expenditure on the lot 
These sums were expended and the posses- 
sion taken before there had been any taxes 
assessed and collected, so that fact did not 
influence him to take possession of the lot 
and Improve it His possession was wrong- 
ful, and the facts- disclosed do not operate' 
as an estoppel against the municipality, 
holding the lot for the use of the public. The 
general rule Is stated thus by Judge Dillon, 
in his work on Municipal Corporations ([5th. 
Ed.] VoL 3, f 1193): "A careful examination 
of the decisions shows that the generally 
accepted doctrine is that the maxim, 'Nullum 
tempus oocurrit regi,' Is not restricted in 
its application to sovereign states or gov- 
ernments, but that its application extends 
to and includes public rights of all kinds, 
and that it applies to municipal corporations 
as trustees of the rights of the public, and 
protects from invasion and encroachment 
the property of the municipality which is 
held for and devoted to public use, no mat- 
ter bow lax the municipal authorities may 
have been in asserting the righto of the pub- 
lla" There are a number of cases recognis- 
ing the principal of an estoppel in pais as ap- 
plicable to municipalities iu their public char- 
acter, but an examination will show that 
they are exceptional cases resting upon sucb 
a state of facts, that to do Justice requires 
that an equitable estoppel shaU be asserted 
even against the public. Judge Dillon thinks 
such Cases form a law unto themselves. Dil- 
lon, Municipal Corporations, 1194. It la not 
necessary to review those decisions, nor to- 
consider how far, If at all, this court would 
follow them. The facts of this case do not 
justify the application of the principles they 
involve. Indeed, in this case, there is no 
legitimate element of an estoppel. The tax- 
ing of the lot was after the plaintiff had 
taken possession, and put the small improve- 
ments on it There was no authority in law 
to levy and collect the tax against the public 
property. The fact that it was done had no 
influence on plaintiff in going upon it Nor 
could it under the circumstances work to his 
advantage. Town of San Leandro v. Le 
Breton, etc., 72 Cal. 170, 13 Paa 405; Phil- 
adelphia Mlg. & T. Oo. V. City of Omaha, 63 
Neb. 280, 88 N. W. 523, 93 Am. St Rep. 442; 
Ralston v. Weston, 46 W. Va. 544, 33 S. K. 
326, 76 Am. St Rep. 834; 3 Dillon, Municipal 
Corp. (5th Ed.) i 1194; citation of authori- 
ties and note. 

PER CURIAM. Adopted In whola 
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LYNCH et'al. t. FRANICUN. 
(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(SvUaltt* hy the. Covrt.) 

1. EteKDS (8 116*)— INDIANS (§ 15*)— Indian 

IjANBa— CSONVETAHCB-Aima-ACqUIBED Tl- 
' TUS. 

On October 18, 1805, Emmer Slsney made 
•nd entered into a contract with A. & F., a 
firm of lawyer*, whereby she agreed to pay 
them the sum o£ |1,500 for their services in 
prosecuting her claim for enrollment by inter- 
marriage in the Choctaw Ttibe of Indians. 
She also on the same date inade them a war- 
ranty deed to "all of my alienable land, com- 
monly known as surplus lands, bein^ 'the entire 
amount of land to which I am entitled in the 
Choctaw and Chickasaw 'Si.Hani, as a member 
of the Choctaw Tribe of Indians, by intermar- 
riage, exclusive of homestead." !she also at 
the same time contracted to make them a sub- 
sequent deed, In' lieu of ahd as a complement 
to said deed, as soon aa she was enrolled, no 
matter when, or where, said land should be al- 
lotted. At the time she was not a member of 
said tribe, her claims to citizenship having 
been repudiated, i^e was not in possession 
of any land, nor bad she selected any as an 
allotment. On November 26, 1906, she was en- 
rolled as a citizen of said nation by intermar- 
riage, and on D^ember 12th she was allotted 
certain lands which oa December .14.th she 
conveyed by warranty deed to plaintiffs in er- 
ror. "F., having purchased A.'s interest in the 
contract, and the land conveyed by the first 
deed, brings suit to quiet title against Sianey'a 
last grantees. Held: 

(a) She not having been enrolled as a mem- 
ber of the tribe, and not being in possession of 
any land, and not having selected any allot- 
ment, the contract and deed of October 16, 
1905, were void, and operated to pass no title 
whatever to the grantees therein named. 

<b) The act of Congress of April 21, 1904 
(chapter 14014, 33 Stat. 2(M), removing restric- 
tions of allottees in the I'ive Civilized Tribes, 
did not apply to the grantor named in said 
deed for that she was not an allottee, nor had 
the land at that time been allotted. 

(c) Said contract and deed being prohibited 
by the laws of the tribe, the treaties and the 
laws of the tlnitpd 'States were therefore in- 
ButTieient to pass the siibseqaently acquired ti- 
de to said property. 

(d) The "doctrine of relation" as found in 
sectioh 642, Jfanst. Dig. of Arkansas, cannot be 
invoked in tl is case, for it was not only neces- 
sary to pass tHle to subsequently acquired 
property that the contract at the time of its 
execution must be valid, but also the property 
sought to be conveyed must be alienable, and 
the grantor must have the right to execute the 
same, none of which conditions existed in this 
case. 

[Ed. Note.— For other cases, see Deeds, Cent 
Dig. I S-^O; Dec. Dig. § 116 ;• Indians, Cent. 
Dig. 18 17, 2», 37-44: Dec. Dig. 8 15.*] 

2. Indians <i 15*) — Lands — "Allottbe" — 

"AlXOTMENT." 

An "allottee." as the word is used in the 
act of April 21, 1904 fchnpter 1402, ^3 Stat. 
189-204). is one, jrenerally an Indian, freedmnn, 
or adopted citizen of a tribe of Indiana, to 
whom a tract of land out of a common holding 
has been itivon by, or under the supervisiou of, 
the United States, while an "allotmont," is the 
tract of land thus set aside for and awarded to 
an allottee. 

fBd. Note.— For other cases, see Indians, 
Cent. Dig. §8 17, 2ft, 37-44 ; Dec. Dig. § 15.* 

For other definitions, see Words and Phrases, 
vol. 1, pp. .113. .".44: vol. 8. p. 7573.] 



Cominlsslbners* Opinion, Division No. 1. 
Error from District Court, McClaln County; 
R. McMillan, Judge. 

Action by Wirt Franklin against 0. S. 
Lynch and another to cancel a deed and 
guiet tittle. Judgment for plaintiff, and de- 
fendants bring error. Beversed, and cause 
dismissed. 

This controversy Involves the title to 110 
acres of land located In section 34, township 
9 N., range 4 W., in McClaln county, Okl. 

The tACta, as stated In the petition, are as 
follows: On October 18, 1906, Emmer 81s- 
ney was asserting her right to membership 
in the Choctaw Tribe of Indians by inter- 
marriage. This Tight was denied by the 
Choctaw Nation, and her dtizensbip claim 
was repudiated. She was not in possession 
of any lands in either the Choctaw or Chick- 
asaw Naticms. On the date above named she 
entered Into a contract with Apple & Frank- 
lin, a firm of lawyers, by which she employ- 
ed them to represent her in her application 
for enrollment as a citizen of the Choctaw 
Nation, and agreed to pay them $1,500 for 
their services, and as ft part of the contract 
of said employment she agreed to execute 
a good and sufficient warranty deed to her 
entire surplus or alienable portion of her 
allotment In case she was allotted, wherever 
selected, or filed upon, and as soon as the 
selection was made after final enrollment. 
She also at the same time executed an In- 
strument purporting to be a warranty deed 
to S. A. Apple and Wirt Franklin to lands 
described as follows: "All of my alienable 
land, commonly known as surplus lands, be- 
ing the entire amount of land to which I 
am entitled in the Choctaw and Chickasaw 
Nations, as a member of the Choctaw Tribe 
of Indians by intermarriage, exclusive of 
homestead." She also promised at the same 
time to make and deliver a good and suffi- 
cient warranty deed to the said Apple & 
Franklin In Hen of and as a complement to 
this deed. Thereafter Apple and his wife, by 
warranty deed, conveyed whatever Interest 
they may have had In said land to Wirt 
Franklin, and the contract of employment 
and this purported deed constitutes the ti- 
tle of the plaintiff In error. This deed from 
Sisnoy to Apple & Franklin was filed for 
record December 13, 1906. 

Emmer Slsney was enrolled as a member 
of the Choctaw Tribe of Indians by Inter- 
marrla.se, and such enrollment approved by 
the Secretary of Interior on November 26, 
1906, and the land In controversy allotted 
to her on December 12, 1906, and certificate 
and patent were thereafter is.sned to her. 
On December 14, 1906, she conveyed said 
land.'! to C. S. Lynch and O. A. Simmons, 
the plaintiffs In error, by warranty deetl, for 
a consideration of ?1,500, which deed was 
recorded on December 19, 1006. The orig- 
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Inal contract ■ of employment, the various 
deeds, hereinabove mentioned, together with 
an affidavit by S. A. Apple that Emmer Sia- 
ney selected the lands in controversy as her 
surplus allotment on December 12, 1906, 
are all attached to and made a part of the 
petition. Defendants filed a general and 
special demurrer to the petition on the 
grounds that, first, said petition does not 
state facts sufficient to constitute a cause 
of action; second, said petition discloses 
upon the face thereof that the conveyance 
under which plaintiff claims was made prior 
to the enrollment of Emmer Sisney and xnrlor 
to the selection of said land in allotment 
and at a time when said lands were not 
aUenahle, and at a time when the contract 
to convey the same was void, as being a 
violation of the Choctaw-Chickasaw Supple- 
mental Agreement, and previous treaties and 
agreements between the said Nations and the 
United States, and the various laws of the 
United States; and, third, because It ap- 
pears from said petition and the exhibits 
thereto attached and made a part thereof 
that said pretended conveyance was made 
prior to the selection of said land in allot- 
ment, and could amount to nothing more 
than a selling of an individual interest 
in tribal lands, the making of which was 
prohibited by the laws of the United States 
and the treaties and agreements of said 
tribes. The demurrer was overruled, and 
the defendants elected to stand upon the 
same. Judgment was rendered in favor of 
the plaintiff, and canceling the deed to the 
defendants, as a cloud upon the title of the 
plaintiff Franklin. Exception was duly tak- 
en to the ruling and judgment of the court, 
and time allowed in which to prepare and 
serve a case-made. 

Cottingham & Bledsoe, of Oklahoma City, 
for plaintiffs in error. Hugh A. J^edbetter, 
of Ardmore, for defendant in error. 

KOBERTSON, C. (after stating the facts 
as above). [1] Plaintiffs in error rely upon 
the following assignment of error, viz.: 
"The lands in controversy not being in pos- 
session of Emmer Sisney, and she not hav- 
ing been enrolled as a member of the tribe, 
and not having selected the lauds in allot- 
ment at the time of the execution of the 
contract of employment, and purported con- 
veyance, on October 16, 1905, the same is 
void, and operated to pass no title whatever 
to the grantees therein, and Judgment there- 
fore should have been for defendants below." 
If this contention Is correct, the judgment 
of the trial court is wrong, and must be re- 
versed. Defendant in error insists, how- 
ever, that this conveyance made on Octo- 
ber 16, 190."), was valid, and cites Act Cong. 
April 21, 1904, c. 1402, Xi Stat. 204. which, 
among other thUiRs, provides: "And all the 
restrictions uiKjn the alienation of lands of 
all allottees of either of the Five Civilized 



Tribes of Indians who are not of Indian 
blood, except minors, are, except as to home- 
steads, hereby removed ; • * * " and that 
this conveyance was made under and by vir- 
tue of chapter 27, Mansf. Dig. Ark., which 
was put in force in the Indian Territory 
February 19, 1903 (Act Feb. 19, 1903, c. 707, 
32 Stat 841; 10 Fed. Stat. Ann. 130). Plain- 
tiffs in error, however, contend that this 
provision Is not applicable to the case at 
bar, for that such statute had reference only 
to "allottees," and that Hammer Sisney was 
not an "allottee" at that time, and that, 
therefore, such provision does not apply to 
her, and also that said statute applied only 
to lands that had in fact been "allotted," 
neither of which conditions existed in this 
case at that time. 

[2] An "allottee," as the word is used in 
the statute above quoted. Is one, generally 
an Indian, freedman, or adopted citizen of a 
trii)e of Indians, to whom a tract of land, 
out of a common holding, has been given by, 
or under the supervision of, the United 
States; wliile an "allotment" is the tract of 
land thus set aside for, and awarded to, an 
allottee. It is and has been during all the 
time allotments of land in severalty to In- 
dians have been made the policy of the gov- 
emment to place the Individual Indian or al- 
lottee in possession of an allotment free of 
deeds, Hens, or other Incumbrances, and all 
attempts at alienation, before restrictions 
have been removed and especially before al- 
lotment, have been frowned upon and uni- 
formly denied by the government. In this 
case no allotment had been selected by Em- 
mer Sisney at the time the contract and deed 
were executed, nor was she an allottee. She 
was, in fact, not even a member of the tribe; 
and therefore she had no legal or equitable 
estate in and to any of the land In said Na- 
tions, which she could then convey. Goat ▼. 
United States, 224 U. S. 468, 82 Sup. Ct 544, 
56 L. Ed. 841; Mullen v. United States, 224 
U. S. 448, 32 Sup. Ct. 494, 56 L. Ed. 834; 
MclAUghlin v. Ardmore Loan A Trust Co., 
21 Okl. 173, 95 Pac. 779; Smith & Steele t. 
Martin, 28 Okl. 836, 115 Pac. 860; Howard 
v. Farrar, 28 Okl. 490, 114 Pac. 695 ; Combs 
et al. V. Miller, 24 Okl. 676, 103 Pac. 590; 
Grltts T. Fisher, 224 U. S. 640, 32 Sup. Ct. 
580, 56 I* Ed. 928: Stephens v. Cherokee 
Nation, 174 U. S. 445, 19 Sup. CX r22, 43 U 
Ed. 1041. 

Section 11 of the Choctaw-Chickasaw Agree- 
ment (Act July 1, 1902, C. 1362, ,32 Stat. Wl) 
reads as follows: "There shall be allotted 
to each member of the Choctaw and Chick- 
asaw Tribes as soon as practicable after the 
approval by the Secretary of the Interior of 
his enrollment provided herein, land equal la 
value to three hundred and twenty acres of 
the average allottable land of the Choctavr 
and Chickasaw Nations, and to each Choctavr 
and Chickasaw freedman, as soon as prac- 
ticable after the approval by the Secretary 
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of the Interior of his enrollment, lanQ eqaal 
In value to forty acres of the average al- 
lottable land of the Choctaw and Chickasaw 
Nations; to conform, as nearly as laay be, 
to the areas and botindarles established fay 
the government survey, which land may be 
selected by each allottee so as to Include his 
improvements." It was held by the court In 
McLauglilln v. Ardmore Loan & Trust Co., 
21 Okl. 173, 95 Pac. n», that section JS118, 
Revised Statutes of the United States, which 
provides a penalty for "every person who 
makes settlement on any lands belonging, se- 
cured or granted by treaty with the United 
States to any Indian Tribe," etc„ applied, 
and that a sale of such land by a member of 
the Choctaw Tribe Of Indians, holding pos- 
session of the same in excess of that per- 
mitted by section 16, c. 1362, Act Cong. July 
1, 1902, 32 Stat 643, to a person not a mem- 
ber of the tribe, was absolutely void. Sec, 
also, Coml>s et al. v. Miller, supra; Howard 
et al. V. Farrar, 28 Okl. 490, 114 Pac. 695. 

The Choctaw-Chlokasaw Treaty of July 1, 
1902 (32 Stat- L. 641), provides: 

"(15) Lands allotted to members and freed- 
men shall not be affected or encumbered by 
any deed, debt, or obligation of any charac- 
ter contracted prior to the time at which- said 
land may be alienated under this act, nor 
shall said lands be sold except a« herela i«9- 
vided. 

"(16) All lands allotted to the members of 
said tribes, except sach land as Is ^t aside 
to each for a homestead as heretn' provided, 
shall be alienable after Issuance of patent 
as follows: One-fourth hi acreage in one 
year, one-fourth In acreage In three years, 
and the balance In live years; in each ease 
from date of patent," etc. 

"(19) It shall be unlawful after ninety 
days after the date of the final ratification 
of this agreement for any member of the 
Choctaw or Chickasaw Tribes to enclose or 
hold possession in any manner, by himself 
or through another, directly or indirectly, 
more lands In value than that of three hun- 
dred and twenty acres of average allottable 
lands of the Choctaw and Chickasaw Nations, 
as provided by the terms of this agreement, 
either for himself or for his wife, or for 
each of his minor chiidren, if members of 
said tribes; and any member of said tribes 
found in such possession of lands, or having 
the same in any manner enclosed after the 
expiration of ninety days after the date of 
the final ratification of this agreement, shall 
be deemed guilty of a misdemeanor." 

In Bledsoe r. Wortman et al., 129 Pac. 841, 
decided at the December, 1912, term of this 
court, not yet ofllclally reported, Mr. Justice 
Williams, speaking for the court, says: "tSaid 
sections 14 and 15 were construed by this 
court in Allen v. Oliver, ni Okl. 3.56. 121 Pac. 
226, wherein is was held that: 'Under sec- 
tions 14 and 15 of the Cherokee Agreement, 
approved July 1, 1902 (Act July 1, 1002, c. 



1376, 32 Stat 717>, all lands allotted to mem< 
bers of the said tribe, except homesteads, 
were alienable in five years after issuance of 
patent, and not prior thereto.' This holding 
by this court was approved by the Slghth 
CHrcuit Court of Appeals in Truskett et al. 
V. Closser, 198 Fed. 835. Not only were non- 
citizens and corporations prohibited by said 
section 2118 of the Revised Statutes of the 
United States from making a settlement on 
any lands belonging to the Cherokee Tribe, 
or from surveying or attempting to survey 
such lands or designating any of the bound- 
aries by marking trees or otherwise, iude 
pendent of the performance of oflicial duties 
under direction of the United States govern- 
ment or tribal government, but also after 
the passage of the act of July 1, 1902 (32 
Stat c. 1375, p. 71^, and the expiration o- 
90 days from said date, it was not per- 
missible for any member of the Cherokee 
Tribe to inclose or hold possession of, in any 
manner, by himself, or through another, di- 
rectly or indirectly, more lands in value than 
that of 110 acres of average allottable lands 
of the Cherokee Nation, either for himseU 
or his wife, or for each of his minor chil- 
dren, if members of said tribe; and any 
member of said tribe found in such posses- 
sion of lands, or having the same in. any man- 
ner inclosed, after the expiration of 90 days 
after the date of ratification of said act, he 
was to be deemed guilty of a misdemeanor. 
Obviously- Jess Fulsom, a Cherokee citizen, 
to whom "the land In controvert was allot- 
ted, had to authority to alienate said land, 
except by virtue of said act of April 21, 19M, 
removing th« restrictions up<m the alienattoa 
of the lauds of all allottees of either of the 
Five CivUfaKd Tribes, who are not of Indian 
blood, except minors and except as to home- 
steads. The limitation or prohibitlou under 
said section 14 Is that lands allotted to citl- 
zeBs shall not be alienated by the allottee 
or his heirs, and- under said section 15 the 
grant, which also operated as a limitatloa 
or restrictlou against alienation to such date, 
is that lands allotted to members of said 
tribe shall be alienable in five years after 
Issuance of patent. The restriction removal 
provision of said Act April 21, 1904, c. 1402, 
.33 U. S.Stat. 189, harmonizes with said sec- 
tions 14 and 15, as restrictions upon the 
alienation of the lands of allottees and of the 
Five cavillzed Tribes, who are not of Indian 
blood, except minors and as to homesteads, 
are removed. Prior to April 21, 1904, the 
lands of the Cherokee Nation were absolute- 
ly inalienable until allotted to members of 
said tribe. Said act of April 21, 1904, sought 
to take oS this restriction as to pertain lands 
of allottees not to remove restrictions upon 
the distributive share of any members of the 
"tribe, even prior to allotment. The restric- 
tion which had been imposed upon the allot- 
tees by said sections 14 and 15 was only in 
part removed. Such parties became allottees 
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&afy aftet tbe land had leen allotted to tlifim. 
In McKee v. Henry, 201 Fed. 74, decided by 
the United States Circuit Court of Appeals, 
Eighth arcult, at Its September, 1912, term, 
that court said: The Muskogee or Creek 
Tribe was in the nature of a dependent na- 
tion, and, as our national public buildings 
belong to the nation, the citizen, while be 
has an interest In them, has no share in the 
title to them, so these lands, so far as the 
Indian title was concerned, belonged to the 
tribe as a community, and no separate In- 
dian had any title whatever severally, or as 
a tenant in common. No law or agreement 
to divide the lands in severalty had any ef- 
fect to create such a title until the lands 
were actually allotted. All these laws con- 
templated that the tribe through its mem- 
bers would recrtve sabatantlally the whole 
reservation in lands or money. If the right 
to lands was vested after enrollment and be- 
fore allotment, then why was the Interest of 
the Indians not actually vested tn the re- 
maining lands and money ? Yet it was express- 
ly held in Grltts v. Fisher, 224 TT. S. 640 [32 
Sop. Ot. 680, 66 L. Bd. 928], that the Interest 
in the remaining lands and money was not 
vested, and that new partidpants could be 
added by Congress. The enrolling primarily 
established the right of citizenship and only 
inddentally conferred the right to allotment, 
and until allotment was made no Inheritable 
right vested in the individual Indian. • • * • 
In the opinion It is farther said: 'When 
the allotment was made for the first time, 
the rights of any Individual vested, and the 
title became vested in the one at that time 
fixed by the law, and it makes no difference 
what previous laws may have provided.' If 
no such interest had vested that could be in- 
herited until after the allotment, certainly no 
equitable title to the land in controversy vest- 
ed nntU allotment It was npon the theory 
that an equitable estate had vested before 
the issuance of patent that conveyances prior 
to the Issuance of patent were sustained. Goat 
et aL V. umted States, snpra; Godfrey v. 
Iowa Land & Trust Co., supra [21 Okl. 293, 
95 Pac. 792]; McWllliams Inv. Oo. v. Liv- 
ingston et al., supra [22 Okl. 884, 08 Pac. 914J. 
This holding confirms our construction of 
the provision from the act of April 21, 1904, 
above set ont If prior to allotment the 
members of the tribe had no such vested 
interest as could be inherited, obviously 
Congress did not remove the restrictions 
against alienation so as to permit such mem- 
ber to alienate his land before it was allot- 
ted to him; for in the exercise of Its guar- 
dianship over the Indians, it was certainly 
the contemplation of the federal government 
that in the alienation of his land he should 
receive a consideration therefor commensu- 



rate with Its reasonable value. If hy ra> 
moval of restrictions he were permitted to 
sell his prospective allotment when It was 
a mere float * * * giving him the right 
to no spedflc property,' such a policy would 
not be conducive to bring about salutary re- 
sults tn favor of the member of the tribe, 
to the end that he should receive his eqna) 
share in the allotment of lands, and the 
same be alienated under conditions that 
would reasonably bring him a consideration 
commensurate to its reasonable value." 

These cases answer fully the questions pre- 
sented by the record here, for at the time the 
original deed was executed, to wit, October 
16, 1905, Bmmer Slsney had not been enroll- 
ed as a member of the tribe of Indians, and 
was not in possession of, uor had she select- 
ed, any land as her allotment, and for the 
further reason that said lands, the descrip- 
tion of which was afterwards ascwtained, 
had not at that time been allotted, but were 
owned by the tribes as common property, 
and the still further reason that the attempt- 
ed conveyance was void because prohibited, 
not <mly by the laws of the Choctaw and 
Chickasaw Nations, bat also by the treaties 
made by the United States with said Nations^ 
as well as the laws of the United States th^i 
in force. These facta being true, and they 
afe not denied, it follows that the attempted 
conveyance of October 16, 1905, was void, 
and the purported conveyance to Apple & 
Franklin cannot 1)6 validated, ratified, or giv- 
en any force or vlotue by reason of "the doc- 
trine of relation" as provided for by chapter 
27» Mansf. Dig. Atk.j supra, for that, before 
such doctrine can be made to operate, it most 
appear that the original contract was valid or 
of such validity as to have conveyed the title 
at the tiiae it was made, neither of which con- 
ditions, as has been seen, existed. We have 
carefully read the case of Sup. Oil & Gas Co. v. 
Meablin, 25 QkL 809, 108 pac. 545, 138 Am. St. 
Rep. 942, ateo the case ot Gann v. Ball, 26 Okl. 
26, 110 Pac. 1067, dted by counsel for defend- 
ants in error in su{^ort of his contentions, but 
find that In the first the allotment was selected 
as provided in the Cherokee allotment agree- 
ment more than one year prior to the making 
of the contract sued on, and In the Gann-Ball. 
Case the validity of the contract was assert- 
ed and urged by both parties, and was not 
questioned In any way before the court, and 
that neither case, therefore, is of any value 
to us In the matter under consideration. 

In view of the foregoing, it is apparent 
that the court erred In overruling the de- 
murrer Interposed in the court below. There- 
fore the Judgment of the district court of 
McClain county should be reversed, and the 
cause dismissed. 

PER CURIAM. Adopted in whole. 
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9HIPMAN T. BHOWN. at aL 
(Sapnme Court >tt OUafcoma, Jan.. T> 191S.) 

(Syllattut ly the OoM.) 

1, EXECnrOBS and ADMINISTBATOBa (S 537*) 

— Acnow AOAINST Prbcediro Adminibtba- 

TOB— Bboovekt of Assets. 

Undei section 100, Indian Territory Stet- 
Qtes 1899 (section 43, Mansf. Dig. Ark.), an 
administrator de 'bonis non may proceed at law 
against his delinquent predecessor, and his 
sureties, or either of them, to recover ' any 
part of the estate the preceding adminiatratol' 
may have in his possession. 

lEd. Note.— For other cases, aee Execntora 
and Adrainistrators. Cent. Dig. {{ 2453, 2485- 
2581; Dec. Dig. { 537.*] 

2. EzxctrroBs and Admirjbtratobs (I 535*) 

— BSS JCOIOAXA^AOCOUIHTUie B¥ £JECCU- 
TOB. 

A decree, daly entered on a final accoant- 
Ing by a county court, in th« absence of mis- 
take or fraud, and from which no appeal has 
been taken, is conclusive on the admlaistrator 
and the sureties on his bond. 

[Ed. Note.— For other cases, see Executors 
and Administrators, Cent. Dig. || 2482-2475, 
2508; Dec. Dig. | S35.*] 

Commissioners* Opinion, Division No. 1. 
Error from District Court, WasHlngton 
County; T. L. Brown, Judge. 

Action by J. T. Shlpman, administrator, 
against Georgia A. Brown and the United 
States Fidelity & Guaranty Company. Judg- 
ment for defendants, and plaintiff brings 
error. Reversed, and Judgment entered for 
plaintiff in error. 

In the year 1905 Georgia A. Brown, nSe 
Stokes, was appointed administratrix of the 
estate of ber decea,sed busband, James H. 
Stokes, by tbe United States Court for the 
Northern District of the. Indian Territory. 
She qualified according to law, giving bond 
In tbe sum of $4,000, for tbe faithful per- 
formance of her duties as each admlnlstra- 
' triz, with the United States Fidelity & Guar- 
anty Company aa surety. - On January 31, 
1908, said administratrix filed ber resigna- 
tion in tbe county court of Washington 
county, and at tbe sam^ time filed ber final 
report as such administratrix, which report, 
after a hearing thereon, was taken under 
advisement by tbe court until March 18, 
190S, when a decree was entered accepting 
ber resignation and appointing plaintiff in 
error as her successor, and also adjudging 
said Georgia A. Brown, n€e Stokes, to be In- 
debted to tbe estate of said James B. Stokes, 
deceased, on .said final accountflng in the 
sum of $4,016,54, and ordering her to pay 
tbe said amount to plaintiff In error, her 
successor, and also directing plaintiff in er- 
ror to bring suit against her and tbe surety 
company, on the official bond of the said ad- 
ministratrix, on account of breach of duty 
and noncompliance with the terms and con- 
ditions of sai4 bon(7 Suit accordingly was 
instituted In the district court of Washing- 
ton county by plaintiff in error against de- 



fendants, la error em Airrfl 27r UOS.. On 

U;ay 26, 1908, defendants filed an answer de- 
nying UabiUty. On May 27, 1908, plainUff 
filed a general demurrer to tbe answer of 
defendants, which was overruled by the 
Qourt, to which ruUng plaintiff excepted. On 
July 13, 1908, plaintiff replied, and there- 
after, on February 19, 1909, tbe cause came 
on for t^laL After the evidence had all been 
Intrq^uced, and before any decision had been 
reached as to tbe merits of the controversy, 
the defendants asked leave to file an amend- 
ed answer, which leave was granted, over 
odbjectlons of plaintiff, and tbe amended aifr 
Bwer filed on February 20, 1909. Tbe cause 
was tried to tbe court, without a jury; and 
after the filing of tbe amended answer on 
February 20, 1909, as aforesaid, the matter 
was taken under advisement by the court 
until February 4, 1910, nearly a year trom 
the date of tbe filing of the amended answer, 
at which time defendants, by leave of court, 
without withdrawing their answer, filed a 
demurrer to plaintiff's petition, setting up 
08 grounds thereof: First, that the court 
had no Jurisdiction of the subject-matter of 
this action; second, that the petition did 
not state a cause of action ; third, that there 
was a defect of iwrtles plaintiff; fourth, 
that tbe plaintiff bad no legal capacity to 
su& To tbe filing of this demurrer at tbe 
time and under tbe circumstances, the plain- 
tiff objected, which objections were overrul- 
ed by the court, and an order was thereupon 
entered sustaining said demurrer and dis- 
missing plaintiff's petition, from which order 
and Judgment of the court the plaintiff ap- 
peals. 

W. A. Chase, of Nowata, W. A. Slpe, of 
Tulsa, and Veas^ & Rowland, of Bartles- 
vlUe, for plaintiff In error. Dennis H. Wil- 
son, of Tulsa, John H. Kane, of Bartlesville, 
and FBnk B. Bnrford, of Guthrie, for de- 
fendant in error. 

ROBERTSON, 0. (after stating the facts 
as above). Plaintiff contends that the court 
erred in permitting defendants' demurrer to 
be filed: First,, because it was npt filed 
within the time required by statute ; second, 
because it was filed after Issues of fact were 
Joined by defendants' answer to tbe plain- 
tiff's petition and plaintiff's reply, and after 
trial of those issues, and without tbe answer 
having been v^tbdrawn. Plaintiff also con- 
tends that the court erred In sustaining de- 
fendants' demurrer, and further that the 
court erred in refusing to sustain plalntifTs 
demurrer to defendants' answer, and that 
tbe court also erred in refasinK to sustain 
tbe objection of plaintiff to the introduction 
of testimony under tbe answer. 

From a consideration of the record, and 
the questions raised in tbe petition in error, 
it becomes unnecessary to discuss the Tari- 



ff or oibtr cstes mm same t«pl« tat aeetlon J^tWBBB la Deo. Dig. * An. Die. Kejr-No. Bules ft 3.ag't Ininm 

Digitized by Vj O^S ^^ 



604 



130 PACIFIC BBPOETBB 



(OkL 



ons assignments of eJ^or nrged by plalntlft- 
In error, In the order stated above; and, 
without deciding the questions of practice 
raised In the assignment, we will take the 
case on its merits without reference to the 
minor questions Involved, Inasmuch as the 
result win be the same in either event, and 
the consideration of the questions of proce- 
dure, under the peculiar facts of the case, 
will add no value to the opinion, and will 
have no weight or influence with us In reach- 
ing our conclusion. 

The first question to be disposed of is the 
suflidency of the petition, as challenged by 
defendants' demurrer on several grounds, all 
of which, however, have been waived, except 
that of the Incapacity of the plaintiff to 
sue; and In support of this objection they 
rely upon the theory that, under the laws of 
Arkansas, an administrator de bonis non has 
no authority to sue his predecessor's bonds- 
men. Defendants urge, in support of this 
contention, that the bond in this case, hav- 
ing been executed under the laws in force 
in the Indian Territory prior to statehood, 
must be construed and the rights of the 
parties fixed by those laws, which, so far as 
this case is concerned, will be conceded, and. 
If that be true, then that the question of the 
power of an administrator de bonis non to 
sue the sureties on his predecessor's bond has 
been fully defined and denied by the statutes 
in force in the Indian Territory at the time 
the bond in this case was executed, and cites, 
in support of such contention, section 09, 
Ind. Terr. Stat. 1899 (section 42, c. 1, Mansf. 
Dig. Ark.), which reads as follows: "If any 
executor or administrator die or resign, or 
his letters be revoked, he, or his legal rep- 
resentatives shall account for, pay and de- 
liver to his successor, or the surviving or re- 
maining executor, all money and personal 
property, and all the rights, credits, deeds, 
evidences of debt and papers of any kind 
belonging to the estate of the deceased, at 
such time and In such manner as the court 
shall order; and such court, in case of a 
refusal to comply with such order shall have 
power to enforce the same by attachment." 
Also section 199 (Ind. Ann. St. 1899. I 256) : 
"The bond of any executor or administrator 
may be sued on at the instance of any les- 
atee, distributee, creditor or other person 
Interested, In the name of the state, to the 
pse of such legatee, distributee, creditor or 
other person Interested, for any mlsmanase- 
ment, waste or other breach of the condi- 
tion of such bond; and the party to whose 
use suit is brought shall have Judgment 
against the executor or administrator, and 
his securities, for the whole Value of the es- 
tate mismanaged or wasted, with costs of 
suit; and the amount so recovered shall be 
distributed by the court In the same manner 
as if the same had been accounted for by 
the executor or administrator." 

In addition to the above sections «f the 



statute, reference is made to the cases of Wil- 
liams V. Cdbage, 36 Ark. ^07, Finn v. Hemp- 
stead, 24 Ark. 112, and State v. Bo^taken, 34 
Ark. 144, as supporting their contention. The 
foregoing are all the authorities cited in the 
brief; and It is evident to our minds, after 
a careful consideration of the subject, that 
these authorities not only do not support 
that idea, but, on the contrary, support the 
very opposite view. 

[1] Counsel have also evidently overlooked 
section 100, Ind. Terr. Stat 1899 (section 43, 
c. 1, Mansf. Dig. Ark.), which reads as fol- 
lows : "The succeeding administrator or the 
remaining executor may proceed at law 
against the delinquent and his securities, or 
either of them, or any other person having 
In his possession any part of the estate." 
This section furnishes specific authority, In 
Itself, to warrant plaintiff In bringing and 
maintaining this action. Besides, the cases 
cited In our opinion sustain this view. Thus 
In Williams v. Cubage, supra, the suit was 
to recover the value of assets belonging to 
the estate which plaintiff's predecessor had 
wasted, not to recover the value of assets 
in his predecessor's bands, such as this ac- 
tion was brought for. In that case the role 
announced Is that an administrator de bonis 
non cannot sue his predecessor for waste. 
In Finn v. Hempstead, supra, the identical 
rule was announced and followed, and In ad- 
dition the right of an administrator de bonis 
non to sue the predecessor's bondsmen was 
recognized by the court in the following lan- 
guage, found on page 118 of 24 Ark.: "By 
statute, an administrator de bonis non may 
Invoke the aid of the probate court against 
his predecessor, or his legal representatives, 
to obtain possession of effects unadminlster- 
ed, or be may bring suit upon the bond of the 
delinquent predecessor." While in State r. 
Rottaken, supra, the same rule was followed, 
and In addition It was specifically held that, 
under the sections above quoted (42 and 43, 
Mansf. Dig. Ark.), an administrator de bonis 
non could maintain an action on his prede- 
ccs-sor's bond for the value of the assets re- 
maining In the latter's hands. On this point 
the court says: "Section 42 (Mansf. Dig.) 
(section 99, Ind. Terr. Stat), cited above, 
makes it the duty of the executor or ad- 
ministrator, when his administration termi- 
nates In his lifetime, to account for, pay, and 
deliver the assets remaining in specie, under 
the order of the probate court, to his succes- 
sor; and, In the event he dies before he la 
discharged or removed. It makes it the duty 
of his legal representative to account for, 
pay, and deliver so much of the assets as 
remain In specie and were capable of being 
Identlfled and ascertained, In like manner, 
to such successor. His legal representative 
Is required to give bond for the faithful dis- 
charge of his duties, one oif which, nominat- 
ed In the bond, is : lie shall 'well and truly 
do and perfonn all other matters and things 
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toTKhins' bis addilnlBtratlon, thftt are or 
may be prescribed by law, or enjoined' on 
him 'by the lawful order, sentence, or decree 
of any court having competent Jurisdiction.' 
One of the duties appertaining to his admin- 
istration, prescribed by law. Is to account 
for, pay, and deliver to such successor the 
assets belonging to the estate of the deceased, 
represented by his testator or Intestate, in 
his lifetime, and remaining in specie, when 
thereunto required by the probate court. If 
he falls to do so, he is liable- to a suit on 
bl8 executorial or administration bond. On 
the other hand, if the administraticm of the 
first executor or administrator terminates in. 
his lifetime, it is his duty to account for, 
pay, and deliver to his successor such assets 
under order of the court, and, if he fails to 
do so, it liable to an action on his bond." 
(Italics ours.) 

This being an action by Shipman, plaintiff 
In error, to recover from his predecessor and 
her surety the value of the assets found to 
be In her hands by the decree of the county 
court of Washington county entered on March 
18, 1908, and from which no appeal was pros- 
ecuted, and which has become conclusive on 
the defendants in error and each of them 
(Greer v. McNeal, 11 Okl. 519, 69 Pac. 891; 
Southern Surety Co. v. Burney et al., 126 
Pac. 748), It therefore follows that the court 
erred in sustaining defendants' demurrer to 
the petition. It will be remembered that the 
above-mentioned demurrer was filed and pre- 
sented to the court after the testimony was 
all in, and after the Issues had been joined 
by the flUng of an answer by the defendants, 
and while the same was yet pending and had 
not been withdrawn. We have treated it 
herein as though it had been filed in due 
time, and have purposely ignored the gross 
irr^ularitles attending its filing and oonsld- 
eration by the court in order that no ques- 
tion concerning the sufficiency of the allega- 
tions of the petition might be hereafter 
urged. 

£2] The next and only other question pre- 
sented, deserving consideration, Is the alleg- 
ed error of. the court In overruling plaintiff's 
demurrer to defendants' answer ; and for 
this purpose we will consider the objection 
as to the legal sufficiency as going to the 
amended, as well as to the original, answer. 
It will be remembered that this was a suit 
to recover from a preceding administratrix 
and her snrety a sum found to be doe and 
owing the estate from the admtnistratrix on 
a final accounting In the county court. The 
answer admitted all the allegations of plain- 
tllTs petition, except only the conclusion of 
defendants' liability. As an affirmative de- 
fense, it was sought to show that the decree 
of the county court (a certified copy of which 
was attached to and formed a part of plain- 
tiff's petition) was false. It attempts to 
show that the money, found by the county 



Court to be due the estate, belonged to the 
administratrix Individually, and not to the 
estate; that it was derived from the sale of 
her own property; and that she did not know, 
when she executed her petition to the coun- 
ty (probate) court to sell said property, that 
the price therein named was 96,000, but 
thought it was $300 only. The answer does 
not attempt to show that there was any mis- 
take on the part of the county court In de- 
termining the balance due from her to the 
estate. She did not ask that the decree be 
corrected In that respect; neither did the 
answer allege that the decree was entered 
as a result of a mistake in entering and in- 
cluding, In the final account as administra- 
trix, money belonging to her Individually. 
The decree, therefore, not having been en- 
tered against her on account of fraud or 
mistake, and no appeal ever having been 
taken from the Judgment of the county court 
fixing the amount due the estate, the same 
has become 'final and -conclusive, not only as 
to the administratrix, but also as to her 
surety. Greer v. McNeal, supra; Southern 
Surety Co. v. Burney, supra, and the author- 
ities therein cited. 

It thus appears that the action of the court 
in overruling the demurrer to the answer 
was error, and the same objection being lat- 
er urged by plaintiff in objecting to the In- 
troduction of evidence under said answer, 
and which was also overruled by the court, 
was also error. From a careful considera- 
tion of the entire case, it appears that plain- 
tiff was entitled to Judgment whldtt he was 
prevented from obtaining on account of the 
errors hereinbefore noticed. 

Therefore the Judgment of the district 
court of Washington county should be re- 
versed, set aside, and held for naught, and a 
judgment iShonld be entered here in favor 
of the plaintiff in error and against the de- 
fendant In error, Georgia A. Brown, nCe 
Stokes, in the sum of $4,016.64, and against 
the defendant in error the United States 
Fidelity & Guaranty (Company In the sum of 
$4,000, y^lth interest thereon at 6 per cent 
per annum from March 18, 1008, and for all 
costs, and that execution issue thereon as 
soon as the mandate herein be received by 
the clerk of the dlsttict court of Washington 
county. 

PER CURIAM. Adopted in whole. 



(14 Ariz. 410) 
UIjL\a COPPER CO. V. STROHL. 
(Supreme Court of Arizona. March 6, 1913.) 
1. Appeal awd Error (S 732*)— Assionkent 

OF HRROB-t-^SUFFICIENOY— Riri.ES. 

Under Supreme Court Rule 8 (12C Pac. 
xi), requiring all assignments of error to dis- 
tinctly specify each ground of error relied up- 
on and the particular ruling complained of, and 
providing that an assignment of error to ttie 
overruUng of a motion for a new trial based 



*f or oUier caaes 



M* Bams topic and aAton MCMBBR in Dec. Die. * Am.-Olc. Ke7-No. Sotoa * Km'r Indeze* 

Digitized by VjOOQIC 



606 



U0 PACIFIC B&PQ^XEB^- 



(Ariz. 



npoB more than one ground wil) not be consid- 
ered specific uiiIeBs each ground is separately 
stated, assignments of error as to the grounds 
submitted in a motion for a new trial, separate- 
ly stated and with such particularity' as to ap- 
prise the court of the precise error complain- 
ed of, but without an assignment of error to 
the overruling of the motion itaeU, were suffi- 
cient. 

lEd. Note. — For other cases, see Appeal and 
Error, Cent Dig. U 3022-30124; Dec I>ig. S 
732.*1 

2. Appeal and Ebbob (| 864*)— Scope of Re- 
view— Appeal FBOM Judgment Only— Ob- 
deb Denting New Tbialt- "Iniebmbdiatb 
Oboeb." 

Civ. Code 1901, par. 1493, gives an appeal 
to the iiiupreme Court from any final judgment 
of the district court in civil cases; paragraph 
1214 gives it appellate jurisdiction of orders 
refusing a new trial; paragraph 1213 provides 
that upon appeal it may review any interme- 
diate order involving the merits and necessarily 
affecting the judgment; and paragraph 1443, 
declares that, in case the complaint is not an- 
swered, the summons with the return of serv- 
ice, the complaint with an indorsed memoran- 
dum of default, and a copy of the judgment 
shall constitute the judgment roll, and that in 
other cases it shall be constituted by the sum- 
mons, pleading, copy of the judgment, and or- 
ders relating to a Change of parties. Beld, 
that an order oTerruling a motion for a new 
trial was not an "intermediate" order, such or- 
der being one made between the commence- 
ment of the action and its final determination, 
incident to and during its progress, which does 
not determine the cause but only some inter- 
vening matter relating thereto; that orders in- 
volving the merits and necessarily affecting the 
judgment, but not expressly made appealable, 
might be reviewed on appeal from the judgment 
alone, when they form no part of the judgment 
roll but are made a part of the record by filing 
therein either a statement of facts or a tran- 
script of the court reporter's notes as provid- 
ed by Daws 1907, No. 74; but that, on appeal 
from the judgment alone without error assigned 
appearing in the judgment roll or in the inter- 
mediate orders, the court could not review an 
order denying the motion for a new trial. 
[Ed. Note. — For other cases, see Appeal and 



Error. Cent. Dig. §{ 1765-1767, 3456-3461; 
big. S 8647 



Dec. 



For other definitions, see Words and Phrases, 
vol. 4, pp. 3716, 3717.) 
8. Appeal and Ebbob (f 2*) — ContboIi of 

LSGISLATURE. 

While the Legislature cannot enlarge or 
circumscribe the constitutional jurisdiction of 
the Supreme Court, the manner of talcing and 
perfecting appeals and presenting questions for 
review are proper matters of statutory regula- 
tion, and tliere must be a substantial compli- 
ance with the statute to give jurisdiction to the 
appellate coort. 

|Bd. Note.— For other cases, see Appeal and 
Error, Cent. Dig. {{ 3-7, 1882, 2421; Dec. Dig. 
8 2.*] 

4. Costs (J 105*) — Secubity — Gbounds of 

Right. 

An application for security for costs, be- 
ing dilatory, is looked upon with disfavor by 
the courts. 

[Ed. Note. — For other cases, see Costs, Cent. 
Dig. §§ 400. 4a'?-417; Dec. Dig. | 105.*] 

.'). Costs (| 112*) — Right to Secubity — 
Waiver— "Tbial." 

Security for costs is a personal privilege 
which may be waived; and a motion for securi- 
ty not made until after one trial of the cause 
is had — using the word "trial" to mean the ju- 
dicial examination of the issnes between the 



.parties, wbetherUaass of l»w or tmeb-4» too 
late. 

[Ed. Note.— For other cases, «ee Costs, Cent. 
Dig. §§ 463-468; Dec. Dig. f 112.* 

For other definitions, see Words and Phrases, 
VOL 8, pp. 7095-7103.] 

Appeal from District Court, Gila County; 
Ernest W. Lewis, Judge. 

Action by Cloyd Strohl against the Miami 
Copper Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Alderman A Elliott, of Ulobe^ for appel- 
lant Qeo. B. mil and Norman J. Jobnson, 
botb Of Olobe^ for appellee. 

FRANKLIN, C. J. l^tae ai>pellee, as plain- 
tiff, commenced an action in the court below 
to recover damages for personal injuries 
sustained by blm while in tbe employment of 
appellant, tbe defendant. The defendant 
was, at the time of the Injury, engaged in 
tbe operation of a mine, and tbe plalntUT 
was employed as a pumpman, whose duties 
required him to descend In tbe sbaft of de- 
fendant's mine by means of a cage furnished 
by defendant The gravamen of the plaintiff's 
complaint Is that defendant failed In its duty 
as an employer to furnish him with safe appli- 
ances and a safe place by which to enter 
those parts of the mine where bis duties as 
a pumpman required him to go. The defend- 
ant provided a cage for sending its employte 
down to the different levels of the mine, 
and, when the shifts were ended, the cage 
was used for bringing them to the surface. 
At other times this cage was used by the 
defendant in hoisting and lowering the steel 
drills used by the men In their mining oper- 
ations. These drills were of varying lengths, 
ranging from two to six feet long and from 
one Inch to nearly three Inches thick, sharp- 
ened to a fine point at one end. When low- 
ered Into the mine the drills were placed up- 
right In the cage, the unsharpened end resting 
on the floor thereof. On May 17, 1810, while 
tbe plaintiff was In the cage being lowered 
in the shaft to his place of work, be was in- 
jured quite severely by means of one of 
these steel drills having fallen through a 
hole In the floor of the cage; the sharp end 
of the drlU projecting upwards and into ttie 
shaft; tbe plaintiff being injured by this drill 
piercing through the floor of the cage and 
going through his leg. The defendant denied 
the allegations of the complaint and al- 
leged affirmatively the defense of assumption 
of risk and contributory negligence. There 
were two trials before a Jury. On the first 
trial the Jury disagreed, and on the second 
trial the Jury returned a verdict in favor of 
the plaintiff for Sl.OOO. After the first trial, 
but before the second, the defendant made 
application that plaintiff give security for 
costs, and the court made an order requiring 
such security, but plaintiff filed an affidavit 
alleging his inability to do so. The defend- 



*for ouifr cues •••same topic and scctlen NUMBER In D*e. Dig. * An. Dig. Ker'No. Strtes ft Rsp'r Indexes 

Digitized by Vj O^Q IC 



Arl&l 



MTAia OOPVXK 00. V. BtROWOt 



wr 



ant qoMttoiMd fhe mifllclenear of th» afewwlug 
made hj plaintiff, and moved to dismias the 
suit for failure to comply with the order of 
the eonrt The motion to dismiss was de- 
nied. After judgment the defendant moved 
for a new trial ; the motion being overruled. 
This appeal is taken from the Judgment 
alone. There Is no appeal from the . order 
overruling the motion for a new trial. 

The grounds of the motion embraced al- 
leged errors of the trial e^ort occurring dur- 
ing the progress of the trial In admitting and 
rejecting evidence; in giving and refusing 
inetnctlona: the insuffldeocy of the evi- 
dence; that the verdict is contrary to law 
and was given nndv the influence of passion 
and prejudice. 

[1] The aK>eUant make* 12 assi«Bmenta 
ot error in this court The first error a»- 
signed involves the denial of the defendant's 
motion to dismiss the case baaed on the de- 
fendant's failure to give the security for 
costs. The other 11 assignments go to the 
Insufficiency of th« evidence to support the 
verdict, errors, of the trial court committed 
during the progress of the trial in the ad- 
mission and rejection of evidence, and the 
givlDg and refusing instructiona to the jury. 
The appellant does not — Ipsisslmla verbis — 
•asicn as error the. action of the court in 
overruling the motion for a new trial, and 
for this reason the appellee insists that, with 
tile exception of the first assignment, the 
other alleged errors ar^^ insufficiently as- 
signed and this court may not consider them; 
'the reason advanced being that, aa these as- 
.signments present errors which are good 
grounds for a new trial. If the ruling of the 
court denying the motion Is not in the very 
words assigned as error, the error, of the 
court, it any. Is waived by th^ failuna to /so 
assign. 

In support of this contention appellee 
cites the following cases: Turner v. Frank- 
lin, 10 Ariz. 188, 8Q Pac. 1070; Putnam v. 
Putnam, S Aria. 182, 24 Pac. 320; Qreer v., 
Blcbards, 8 Aria. 227, 82 Pac. 266; Tletjen 
T. Snead, 8 Aria. 195, 24 Pa& 324; Lemon v. 
Ward, 8 Aria. 219, 73 Pac 443; County, of 
Maricopa v. Osbom, 4 Ariz. 331, 40 Pac. 313. 
An examination of these cases will shoiw 
that they are hot exa<;tly in point on the 
question now before the couift. In the first 
three cases there, was no motion for .a new 
trial made In the lower court, and . the Su- 
preme Court decided that the remedy appel- 
lants sought in the appellate court may have 
been awarded to them in the court below on 
motion for a new,. trial, and until appellant 
has exhausted his remedies in the lower 
court he will not be heard to complain on 
appeaL Mo such motion having been made, 
the alleged errors could not be considered. 
In the last three cases the motion for a 
new trial, and the ruling thereon, were not 
preserved in a bill of e.xcepUons or state- 
ment Oif the case as required by the statute; 



heooe tlie antellate conrt eoold'not oonstdor 
the error In the ruling opon the motion as 
the inatter was not before them. 

The rules of this court, in substance,. pn>< 
Tide that all aaslgnments.of errors must dis- 
tinctly specif each ground of error relied 
upon and the particular ruling complained 
of. If the assignment of error be that the 
court overruled a motion for a new trial, 
aikd the motion is baaed upon mcae than one 
ground, the same will not .be considered dis- 
tinct axkd spedflc by this court unless each, 
ground is separately and distinctly stated 
In the assignment of errors. Rule 8 (12ft 
Pac. xi). Assignments . of Elrrora < 

While appellant did not assign that tbs 
court erred in overruling defendant's motion 
for a new trial, it did assign as error such 
grounds embraced in the motion which it 
relies upon for a reversal of the judgment 
These grounds are separat^y and distinctly 
stated In the assignment, and with such 
deflnlteness and particularity as to fully 
apprise this court and the opposing oounsel 
of the precise «rror of the lower court of 
which complaint is made. While it would, - 
perhaps, be more logical procedure and bet- . 
ter practice to assign apealQcally error upon 
the action of the court in overruIlDC the 
motion for a new trial, and then follow with 
eacta ground of the motion relied upon b^ng 
separately and d^tinctiy stated, we think . 
a phrasing of the assignment omitting the 
first requirement, but complying with the lat- 
ter, is sufficient It would be a somewhat 
harsh and technical rule to hold that, where 
the appellate court and the <H>posing couasal 
are fully advised of the errors relied upon 
for a reversal by a separate, specific, and. . 
distinct statement of each ground of the mo- 
tion for a new trial relied upon in the as-, 
signment, the failure to formally make the 
general assignment that the court erred, in 
overruling the motion for new trial precludes 
this court from a confederation of such al- 
leged errors. This is emphasized by thet 
rules of practice prescribed by the court 
providing that, if the assignment of error be 
that the court erred In overruling a motion 
for a new trial, and the motion la based 
upon more than one ground, the same will 
not be considered distinct and .spedflc by 
this conrt, unless each ground is separately 
and distincUy stated in the assignment of 
errors. 

In q>eaklng of the rules with reference to 
assignments of error, the Supreme Conrt 
of Texas has ^d: "It Is to be borne in - 
mind that the statute and rules which re- 
quire errora to be assigned were intended 
primarily, for the relief of the appellate 
courts, and to secure a prompt dispatch of 
the business that should be brought before 
tbem. They should be given a reasonable 
and practicable construction, and not one 
calculated to embarrass suitors in the appel- 
late tribunals ,by unnecessary , leiitrlctions." 



Digitized by Vj 0^5^ ^^ 



608 



ISO' PACIFIC BEPOirrBB 



(Arlx. 



Land Co; t. McClelland Bros., 86 Tek. 191, 
23 S. W. 1103, 22 I/. B. A. 106. 

The object sought by tbe statute and rules 
is to clearly apprise tbe appellate court and 
the opposite party of the specific error of 
which complaint is made. S. L. S. W. By. 
Co. V. McArthur, 96 Tex. 66, 70 S. W. 317. 

We think the assignmeuts before us meet 
the requirements. 

[2] The appellee next contends that the 
appeal being prosecuted from the judgment 
only, and thei:e being no appeal from the 
order of . the court OTerruUng the motion 
for a new trial, this court is precluded from 
reviewing any of the appellant's assign- 
ments of error, except the first, for the rea- 
son that such alleged errors are properly 
embraced in and presented to the trial court 
In the motion for a new trial, and unless 
the order of the court in overmling the mo- 
tion is appealed from this court has no ju- 
risdiction to consider the same. This con- 
tention is sound. 

[S] While it would not be competent for 
the Legislature to enlarge or circumscribe 
the appellate jurisdiction of this court as 
prescribed by the Constitution, the method 
and manner of taking and perfecting appeals 
and presenting questions for review are, 
however, peculiarly matters of statutory, reg- 
ulation, and there must be a substantial 
compliance with the statute provided in or- 
der to confer jurisdiction iipon the appellate 
court 

The appellant Is charged with the duty 
of taking his appeal and presenting his case 
for review in the manner provided by law, 
and error in this regard affects the Jurisdic- 
tion of this court. 

The question is presented : Can this court 
on an appeal from the Judgment alone re- 
view an order denying a motioh for a new 
trial on any of the grounds properly em- 
braced In such motion? 

In the Compiled Laws of Arizona, 1864- 
1871, p. 438, embodying what is known as 
the Howell Code, it was provided : 

"Sec. 349. An appeal may be taken to the 
Supreme Court from the district courts in 
the following cases: (1) From the final 
judgment rendered In an action or special 
proceeding commenced in those courts or 
brought into those courts from another 
court; (2) from an order made granting cr 
refusing a new trial or which affects a sub- 
stantial right in an action or proceeding." 

"Sec. 346. Upon an appeal from a Judg- 
ment the court may review any intermediate 
order involving the merits and necessarily 
affecting the judgment" 

These provisions were carried into the 
Compiled Laws of 1877 (sections 2785, 2782). 

The Supreme Court of Arizona, In the 
•-ase of Grounds v. Ralph, 1 Ariz. 227, 25 
Pac. 648, having the foregoing provisions of 
the statute in force, said : "There is no ap- 
peal here from the order denying a new tri- 



al' The appeal Is fi-om the Judgment only. 
In such cases the only thing before this 
court is the judgment roll, as defined by 
statute, and, no matter how many other pa- 
pers the clerk may choose to embody in the 
transcript, this court cannot act upon any- 
thing but the judgment roU." While in this 
case the appeal was dismissed because the 
amount of the Judgment was not sutBcient 
to give the appellate court jurisdiction, and 
the language used was perhaps not necessa- 
ry to a decision of the cause, nevertheless It 
Is a strong Intimation of what the construc- 
tion of that- statute would have been had the 
appeal been properly before the court 

Coming to the Revised Statutes of 18S7 
(Civ. Code), we find the law regulating ap- 
peals materially changed. Paragraph 846 
provides; "An appeal or writ of error may 
be taken to the Supreme Court from any 
final Judgment of the district court rendered 
In dvU cases." Paragraph 593: "The Su- 
preme Court shall have jurisdiction to re- 
view upon appeal, or other proceedings pro- 
vided by law : (1) A judgment in an action 
or proceeding commenced In the district 
courts, when the matter in dispute exceeds 
two hundred dollars, or when the possession 
of land or tenements Is In controversy, or 
brought Into that court from another court, 
and to review, upon the appeal from such 
judgment any Intermediate order involving 
the merits and necessarily affecting tlie 
judgment (2) An order, granting or refus- 
ing a new trial, sustaining or overruling a 
demurrer, or affecting a substantial right in 
an action or proceeding." 

It Is clear from the foregoing provisions 
that the Supreme Court had appellate juris- 
diction from final judgments only. Bogan 
V. Plgnataro, 3 Arbs. 38-3, 29 Pac. 652. And 
It is equally clear tliat on an appeal from a 
final judgment the Supreme Court had Juris- 
diction, under this statute, to review an or- 
der of the lower court overruling a motion 
for a new trial, for the statute made provi- 
sion therefor. Paragraph 846, above quoted, 
gave the right of apypeal from a final Judg- 
ment and paragraph 593 provided what the 
court had Jurisdiction to review upon an ap- 
peal from such final Judgment, which includ- 
ed a review of the order overruling the mo- 
tion for a new trial. 

In Carroll v. Byers, 4 Arts. 158, 36 Pac. 
499, the court having the Revised Statutes, 
1887, before it, said: "Whether paragraph 
503 is to be construed as giving the right of 
appeal directly from an order overruling a 
motion for a new trial or not, we think 
there can be no question but that the ap- 
peal from the judgment carries with it jn- 
risdiction to review all orders affecting the 
Judgment, Including an order refusing a new 
trial, and that until final Judgment is enter- 
ed the aggrieved party i^ not required to 
take his appeal." 

The present appeal is governed by Bevis- 
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ed Statutes of* ArisoiML, 1901, and material 
changes from tbe BeTlsed Statutes, 1887, 
will be noticed. . 

"Par. 1493. An appeal qv writ of error 
may be taken to the Supreme Court from 
any final judgment of the district court ren- 
dered in civil cases, and from any of the 
orders mentioned In section 1214, which the 
Supreme Court has jurisdiction to review." 

"Par. 1214. The Supreme Court shall aliso 
have Jurisdiction to review upon appeal or 
other proceedings provided by law the fol- 
lowing orders of the district court: (1) An 
order refusing a new trial or granting a mo- 
tion in arrest of judgment. (2) Any order 
atrecting a substantial right, made in any 
action when such order In etCect determines 
the actions and prevents judgment from 
which an appeal might be taken. (3) A final 
order affecting a substantial right made in 
special proceedings or upon summary appli- 
cation in any action after judgment. (4) 
An order or Judgment in habeas corpus cas- 
es. If any of the above orders or Judgments 
are made or rendered by a Judge, the same 
ar« reviewable as if made by a court." 

"Par. 1213. Upon the appeal or writ of er- 
ror the Supreme Court may review any in- 
termediate order Involving the merits and 
necessarily affecting the Judgment." 

An order overruling a motion for a new 
trial is not an intermediate order such as i.s 
mentioned in paragraph 1213. An order 
made before Judgment in a cause is inter- 
mediate; that is to say, it is an order made 
between the commencement of the action and 
Its final determination, incident to and dur- 
ing the progress of the action, which deter- 
mines, not the cause, but only 'sonie interven- 
ing matter relating to the cause. 

"Intermediate" is defined In Cyc. vol. 22, 
p. 1588, as follows: "Lying or being in the 
middle place or degree or between twio ex- 
tremes; coming or done between; interven- 
ing; Interposed; interjacent." 

I'roceedings on motion for a new trial are 
independent of the Judgment and collateral 
thereto, and an appeal from the order on 
the motion is independent of appeal from the 
Judgment. Haynes, New Trial & Appeal, { 
2; Molt V. Northern Pac. Ry. Co., 44 Mont. 
471, 120 Pac. 800; Knowles v. Thompson, 133 
Cal. 245, 65 Pac. 468. 

All orders made in cases before Judgment, 
other than those enumerated, are therefore 
unappealable, for, as tbe manner of taking 
an appeal is purely statutory, tbe right can- 
not be extended to cases not included with- 
in tbe statute. And it follows that such non- 
appealable orders involving the merits and 
necessarily affecting the Judgment may, un- 
der tbe terms of the statute, be reviewed on 
appeal from the Judgment alone when prop- 
erly presented in the record. 

In tbe P«Dal Code of Montana, § 2.321 (Rev. 
Codea, f 9416) it is provided: "Upon an ap- 
peal taken by the defendant from a Judg- 
130P.-38 



ment, tbe court may review any Intermediate 
order, or niling Involving the merits, or 
which may have affected the Judgment" — 
this section being identical with section 1259 
of the Penal Code of California. In constru- 
ing the scope of review by the appellate 
court under this stati^te, the Moutana court 
said: "Under, the. old Code, the appellate 
court was limited in its review to any deci- 
sion of the 'court or any intermediate order 
made in the progress of the case; under the 
new Code, upon appeal from a Judgment, the 
court may review not only an intermediate 
order, but likewise a rulini; involving the 
merit*, or which may have affected the judg- 
ment. In the use of the word 'ruling' the 
Legislature evidently intended to itermit a 
review of the actions of the district court 
upon matters of law in the exclusion or ac - 
mission of testimony involving. tbe merits o-.' 
the case on an appeal from the Judgment 
only. Such rulings had not been included in 
the interpretation of the words, 'decision or 
intermediate order' in the older statute; that 
is, a distinction has been recognized between 
a decision and a ruling. The older statute 
is therefore to be distinguished from the 
new. In the one, a decision or order was re- 
garded as a determination by the court in 
the settlement of the controversy or matter 
before it; while In the new Code a ruling 
means generally a settlement or decision of 
a point of law arising upon, the trial of the 
case, without necessarily the force or wAem 
nity of a judgment or order. Black, Law 
Diet: Cmt. Diet We do not bold that uiv- 
der section- 2321, above cited, matters may 
be reviewed on appeal from a Judgment only 
when they are embraced within aiy of the 
prorlsions of tbe law made for granting new 
trials (section 2102), except errors In the de- 
cision of questions of law arising during the 
course of the trial. The latter errors can, 
however, be reviewed either upon appeal 
from the judgment, or from an order over- 
ruling a motion for a new trial." State ▼. 
O'Brien, 18 Moot, at page 5, 43 Pac. at page 
1091; State ▼. Black, 15 Mont 143, 38 Pao. 
674. 

In other Jurisdictions, under statutes reg- 
ulating appeals similar to those of Arizona, 
notably Wisconsin, it has been many times 
held that on appeal from tbe judgment ren- 
dered in the court below the record present- 
ed does not authorize the appellate court to 
review tbe <order denying the motion for a 
new trial. Allport v. Kelley, 2 Mont 343; 
Latimer v. Morraln, 43 Wis. 107; Weia v. 
Schoemer, 63 Wis. 72, 9 N. W. 794; Morris 
T. Niles, 67 Wis. 341, 30 N. W. 353; Gueta- 
kow V. Smith et al., 105 Wis. 94, 80 N. W. 
1109; Gade v. Collins et al., 8 S. D. 322, 06 
N. W. 466. Subsequent to the construction 
of the statute by the Wisconsin court the 
laws wBre revised. In the revision of 1911 
In that statse, the appeal from the order on 
motion for a new trial was abolished, mat- 
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ten embraced In tbe judgment roll enlarged, 
and the scope of review on an appeal from 
tbe judgment alone greatly extended, and In 
many ways tbe appellate procedure in that 
jurisdiction has been simplified. 

Our conclusion la that, on an appeal from 
the judgment alone, tbe judgment roll as 
constituted by the statute Is brought befbre 
the court for review, and, also,, any nonap- 
pealable intermediate order Involving tbe 
merits and necessarily affecting the Judg- 
ment If such order forma no part of the 
judgment roll. It must be made a part of the 
record in the case by filing therein either a 
statement of facts or a transcript of the 
court reporter's notes as provided by chapter 
74 of the laws of Arizona, 1907. 

Paragraph 1443, R. S. Arizona 1901, pro- 
vides what constitutes the judgment roll: 
"<1) In case tbe complaint be not answered 
by any defendant, the summons, with tbe re- 
turn of service, and the complaint, with a 
memorandum Indorsed on the complaint that 
the default of the defendant in not answer- 
ing was entered, and a copy of tbe judg- 
ment. (2) In an other cases the summons, 
pleading and a copy of the judgment, and 
any orders relating to a change of tbe par- 
ties." 

As we have observed, what shall constitute 
the record on appeal and what method shall 
be pursued to present matters for review is 
wholly within the field of the law making 
power to provide. A right denied by the 
statute this court cannot grant If the pol- 
icy of the law may seem to dignify mere 
formality as a matter of substance, /bear in 
mind that we are not the framers of the 
law; bat it remains the plain duty of this 
court to administer with fidelity the law as 
it is written. 

In the revision of the Code now in prog- 
ress, it would be well for tbe Legislature to 
consider a phrasing of the appellate proce- 
dure to the end that suitors may not be «nir 
barrassed in presenting their causes to this 
court upon considerations which may appear 
somewhat trifling. But whatever of techni- 
cality there may appear to be under such 
circumstances is in the law, and not in its 
administration. 

[4] We liave considered the assignment on 
tbe ruling of the court denying the defend- 
ant's motion to dismiss tbe case and find no 
reversible error. An application for security 
for costs, being dilatory, is looked upon with 
disfavor by tbe courts. 

[S] It is a personal privilege which may 
be waived, and, unless the defendant insists 
npon tbe security promptly and adheres to it 
persistently, be will be held to have lost it 
Muldoon T.. Place, 2 Arte. 4, 6 Pac. 479; « 
Enc. Plead. A Practice, 666 ; Sdutti v. Union 
Paa Coal Co., SO trtah, 462, 80 Pac. 1011, 8 
Ann. Cas. 942; St L., Alton & T. R. Oa ▼. 
South, 43 IlL 170. 92 Am. Dec 103. 



Under the view we take of It, the rafllclea- 
cy of the showing for and against the giv- 
ing of tbe security may not l>e determined. 
On tbe proper showing the defendant may 
require the security at any time before trial. 
Paragraph 1661, R. B. Arifc 1901. THe mo- 
tion for the security was not made until one 
trial of the cause was liad. This we ttainlc 
was too late. We have not in mind tbe mean- 
ing of the word "trial" as used in the stat- 
ute with reference to the giving of secority 
for costs, as It Is not necessary to interpret 
its meaning <m this appeal ; that is to say, 
whether the motion to be in time must be 
made before the trial of an issue of law or 
before the trial of an issne of fact Bnt th« 
general definition is: "A trial is tlie judicial 
examination of the issues between tbe par- 
ties, whether they be issues of law or of 
fact" 88 Cye. 1267. 

In view of such an applicatton being con- 
sidered a personal privilege, and being look- 
ed npon with disfavor as dilatory. It behooves 
tbe defendant who requires the security to 
bring bis application dearly wlttaln the terms 
of the statute. The appellant has not done 
so in this casa 

The appeal being from the judgment alone, 
and no error assigned being apparent in the 
judgment roll or in tbe intermediate order 
presented for review, tbe judgment of tbe 
lower conrt Is affirmed. 

CUNNINGHAM and ROSS, JJ., concur. 



04 Aril. 427) 
OCHOA V. TERRITORT. 

(Supreme Conrt of Arisona. March 12, 1913.) 
OBiMinAL Law (| 116»») — Rkvimw— Cok- 

TUCTIirO EVIOBNOT— VkBDIOT. 

Where the evidence is conflicting, even 
though the Supreme Court entertains a doubt 
of defendant's guilt, the verdict of the jury w31 
not be (fisturbed. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. |f 8074-3083; Dec Dig. | 
1159.*] 

Appeal from District Conrt, Maricopa 
County, before Justice Kent 

Epifanlo Ochoa was convicted of rape, 
and he appeals. Affirmed. 

Alexander & Christy, of Pboeniz, for ap- 
pellant G. P. Bullaid, Atty. Gen., for the 

Territory, 



ROSS, J. Tbe appellant appeals from a 
judgment of conviction of the crime of a 
statutory rape. The reporter's transcript 
of the testimony was filed in this court on 
February 27, 1911, and tbe record on ap- 
I>eal was filed on March 17, 1911. 

Nothing has l)een done by tbe appellant 
towards calling the attention of the court 
to any errors In his trlaL We have ex^ 
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amlnsd tbe testtmaoy and tite record, and 
are unable to discover Uult the rights of 
appellant were la aiiy way prejudiced. 
While there la a sharp conflict In the evi- 
dence, the matter was passed upon by a 
Jury, and, even though we may entertain 
a doubt of tbe defendant's guilt from read- 
ing the cold record, we are precluded from 
reversing the Judgment of the trial court 
on that ground. Tbe jury saw the witnesses, 
and heard them testify and their opportuni- 
ties of arriving at a Just verdict were better 
than ours. 

The Judgment of the lower court Is af- 
firmed. 

FRANKLIN, 0. J., and OUNNINQHAM, 
3~ concur. 



(X* Arte. 41») 
STATE ex reL GILMOHE, County Atty., t. 
HIGH. 

(Supreme Court of Arizona. March 12, 1913.) 

i. Jusncxs OT THJB Pbacb (J 8*)— CONSTIin- 

TIORAL PBOVISIONS— TEBK OF OFFICE. 

Under Const, art. 0, J 1, making justices 
of the peace judicial officers, and article 7, i 
11, fixing their term at two years, such term 
cannot be changed by the Legislature. 

[Bd. Notev— For other cases, see Justices of 
the Peace, Cent Dig. || U-li, 68; Dec. Dig. 

I a*] 

2. OmcKRS (§ 2*)— Statdtort Pbovibiohb— 
Afpointicznt and TEmjsx. 

An office created b; statute is wholly with- 
in the control of tbe Legislature, and the term, 
method of appointment, and compensation may 
4)e altered at pleasure, and the compensatioo 
may be taken away without abolishing tbe of- 
fice. 

(Eld. Note.— For other eases, see Officers, 
Cent Dig. i 2; Dea Dig. { 2.»1 

8. JUSTICIB or TUX PXACX (I 2*)— CONSTITU- 
TIONAI. AND STATUTOBT FBOVISIONB— NUM- 
BKB. 

Under Const art 6, | 9, providing that 
the number of justices of the peace to be elect- 
ed in precincts shall be provided by law. Laws 
1912, c. 42, } 1, approved May 16, 1912, 
amending Civ. Code 1001, par. 948, and para- 
graph 1051, so as to direct the board of super- 
visors of the several counties to redistrtct their 
counties into predncts, and to provide one 
justice of tbe peace for each precinct is valid. 
fEid. Note.— For other cases, see Justices of 
the Peace. Cent Dig. U 2-A; Dec. Dig. | 2.*J 

4. OmoxBs (! 64*)— Holding Ovbb— Geneb- 
Ai. Blections — Precinct Offickbs — Con- 
siiTUTioNAL Provisions. 

Tbe Constitution having made no provision 
for tbe election of precinct officers until the 
first general state election, November, 1914, 
under Const, art 22, | 6, providing that all 
• ♦ • precinct officers shall hold office until 
their successors qualify, justices of the peace 
la office at the admission of the state into the 
Union hold their offices till the qualification of 
their successors elected at the general elec- 
tion in November, 1914, in spite of Laws 1912, 
c. 42, legislating them out of office on January 
1, 1913. 

[E>d. Note.— For other cases, see Officers, 
Cent Dig. i| 74, 76: Dec Dig. | 54.*] 



5. CoR^nniTioirAi. Law- (I 24*)— CoNvnTU- 

TIONAL PbOV1SI6NS— OpBBATION AS TO LAWS 
PRBVIODaLT IN FORCB. 

AU territorial laws not repognant to the 
Constitation are expressly kept in force until 
altered or repealed. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent Dig. H 21-29; Dec. Dig. i 
24.*] 

e. Statutes (| 101*)— Obnerai. and Spboiai. 
Laws— JuBTicES or thb Pbaob. 

Const art 6. I 1, makes a Justice of the 
peace a judicial officer, and article 7, { 11, fixes 
two years as his term of office. Article 22, | 

6. provides that all precinct officers at the time 
of admission into tbe Union stiall bold tbeir 
respective offices until tbeir successurs have 
qunliSed; and article 6, | 9, provides that tbe 
number of justices to be elected in tbe pre- 
cincts shall be provided by law. Tbe territori- 
al laws (Civ. Code 1901) in force in the ab- 
sence of constitutional or statutory provision 
as to the method of choosing the successors of 
precinct officers provide by paragraph 973, 
subd. 2, that connty supervisors may divide 
counties into such precincts as may be requir- 
ed by law, and change and create others as 
required, and by subdivision 17, that they may 
fill by appointment all vacancies in precinct 
offices. Laws 1912, c 42, § 1, approved May 
16, 1912, amending Civ. Code 1901. par. 948, 
directed supervisors to redistrict their coun- 
ties into precincts, abolished all existing Jus- 
tice [A-eciactB, and terminated tbe offices of aU 
existinx justices of the peace. Beld that as 
Laws 1912, c. 42, { 1, was not a general law 
delegating power to toe boards of supervisors, 
it was unconstitutional. 

[Ed. Note.— For other cases, see Statutes, 
Cent Dig. i 113; Dec Dig. | 101.*] 

7. Justices or thb Pbacb (I 2*)— Appoint- 
lUENT— Power of Board or Supervisors. 

Boards of supervisors, as the chief legis- 
lative body of their respective counties, may, 
under the express provisions of Civ. Code 
1901, par. 973, subd. 2, and in the exercise of 
a proper discretion, change tbe precincts of 
their counties or create others as convenience 
requires, such changes to he made so as not 
to remove present incumbents, and in contem- 
plation of an election when successors will be 
chosen. 

[Ed. Note.— For other cases, see Justices of 
the Peace, Cent Dig. §{ 2-4; Dec Dig. | 2.*] 

8. Statutbs (J 64*)- Pabtiat Invauditt— 
Efi^ct. 

Tbe unconstltutioDsIity of Laws 1912, c 
42, I 1, approved May 16, 1912, amending Civ. 
Code 1901, par. 948, so as to direct connty su- 
pervisors to redistrict their counties into pre- 
cincts, does not render nnronstltutinnivl section 
2, amending Civ. Code 1901, par. lO-il, provid- 
ing one justice of the peace for each precinct 
since they are not dependent upon encb other 
for validity, but treat of distinct and separable 
subjects. 

[Ed. Note. — For other cases, see Stntntes, 
Cent Dig. H 68-66, 195; Dec, Dig. { 64.*1 

Appeal from Superior Court, Cochise Coun- 
ty; Fred Sutter. Judge. 

Quo warranto by the State of Arizona, on 
the relation of W. O. Oilmore, County At- 
torney, against M. C. High. Judgment for 
relator, and defendant appeals. Reversed. 

J. W. Ross and W. B. Cleary, both of Bla- 
bee, for appellant W. O, Gil more, Co. Atty., 
of Tombstone, and Alexander Murry, Deputy 
Co. Atty., of Blsbee, for appellee. Alexander 
& Christy, of Phcenlx, amid curiae. 
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ROSS, J. Tbis Is an action In the na- 
ture of a writ of quo warranto Institut- 
ed, on tbe relation of W. 6. Gilmore, coun- 
ty attorney for Cochise county, against ap- 
pellant, M. C. High. It is alleged that 
High was elected, at the regular November, 
1908, election, justice of the peace of pre- 
cinct No. 2 of Cochise county for the term of 
two years from January 1, 1009; that he 
qualified as such justice of the peace, and 
performed the duties thereof untU January 
1, 1913; that on September 3, 1912, tbe 
board of supervisors of Cochise county re- 
districted said county into justice precincts 
to take effect and be in force on the 1st day 
of January, 1913; that In tbe redistricting 
of said county precinct No. 2 was created 
with boundaries very much extended and en- 
larged over what was formerly known as 
"Precinct No. 2" ; that precinct No. 2, as it 
existed at the time of appellant's election, 
was abolished by chapter 42, Laws 1st Legis- 
lature of Arizona, on August 15, 1912, to take 
effect on the 1st day of January, 1913, and 
that the term of office of appellant expired 
by law on the same date; that on January 
3, 1913, Walter Thomas was appointed by 
the said board of supervisors to fill the va- 
cancy in the office of justice of the peace in 
and for said precinct No. 2 so created by 
said board on September 3, 1912 ; that Thom- 
as duly qualified and made demand of appel- 
lant for the possession of said office, which 
was refused; that appellant continues to 
usurp, hold, and exercise the said office to 
the exclusion of said Thomas. 

The appellant Interposed a general de- 
murrer to the complaint. He also challenges 
the constitutionality of chapter 42, supra, and 
the action of the board of supervisors in its 
proceedings thereunder. 

[1,2] By our Constttution {article 6. i 1) 
the Judicial power of the state is vested in 
a Supreme Court, superior courts. Justices 
of the peace and such courts inferior to the 
superior courts as may be provided by law. 

The office of the justice of the peace Is 
one of great antiquity, and because of its 
ready accessibility to all of the people and 
its expeditious dispatch of business and the 
Informality of its proceedings many of the 
states of the Union have made it a consti- 
tutional office. It is made so by our Consti- 
tution. 

The law is well settled that when the 
term, qualifications, salary, or method of 
election of a judicial officer is prescribed by 
the Constitution the Legislature is incompe- 
tent to change, modify, or in any manner In- 
terfere with such requirements in the organ- 
ic law, except' as that instrument may al- 
low. Cooley, Const. Lim. 3S8, and note. The 
same author lays down another equally well- 
settled rule that: "Where an office is created 
by statute, it is whc^iy within the control 
of tbe Legislature. The term, the mode of 
apiM>lntment, and the compensation may be 
altered at pleasure, and tbe latter may be 



even taken away without abolishing the of- 
fice." Id. 

Section 11, art. T, of the Constitution, 
provides for biennial elections of state, coun- 
ty, and precinct officers. This section, when 
construed in connection with the other pro- 
visions of that instrument, we think definite- 
ly fixes the term of office of justice of the 
peace to two years. This term of office la 
constitutional, and cannot be changed by the 
Legislature. 

[3] Section 9, art. 6, of the Constitution, 
provides that "the number of Justices of 
the peace to be elected In Incoriwrated cit- 
ies, towns and precincts • • • shall be 
provided by law." It was In pursuance 
of this power conferred on the Legislature 
to provide by law the number of justices of 
the peace that chapter 42, as an amendment 
of paragraph 948 of chapter 1 and paragraph 
1051 of chapter 3, tit 14, <B. S. Arizona 1001, 
was enacted. The nmended sections read as 
follows: 

"948. (Sec. 21.) On the first Monday to 
September, 1912, the board of supervisors «t 
the several counties of the state shall re- 
distrlct their counties into justice precincts; 
such re-districting of counties shall take ef- 
fect and be in force on the first day of Jan- 
uary, 1913, and all justice precincts, now In 
existence, are hereby declared abolished on 
and after the first day of January, 1913; 
and the terms of justices of tbe peace and 
constables now in office are hereby terminat- 
ed on the first day of January, 1913." 

"1051. (Sec. 124.) The officers of Justices' 
precincts are one Justice of the peace and 
one constable." 

By this act the Legislature has undertaken 
to prescribe the number of Justices of the 
peace "to be elected in incorporated cttlea, 
towns and precUicts" (1) by directing the 
boards of supervisors of the several counties 
to redlstrlct their counties Into precincts, 
and (2) by providing one justice of the peace 
for each precinct. The Legislature in doing 
this acted within the powers granted it by 
the Constitution. But the act goes further 
and abolishes all Justice precincts and termi- 
nates the terms of office of all justices and 
constables in the state. All these officers had 
been chosen under the laws of the territory 
of Arizona, and in the transition from the 
territorial government to the state govern- 
ment no provision for the election of precinct 
officers was contained in the Enabling Act 
and ordinance No. 2; and hence none were 
elected in December, 1911, at the time state 
and county officers were cliosen. 

14] In State v. Osborne, 125 Pac. 888, 891, 
It was held that the Constitution made no 
provision for the election of precinct officers 
until the first general state election; and 
that they would hold office until their suc- 
cessors are elected at that time and qualify. 

The framers of the Constitution, In order 
that the change of government might be ef- 
fected without a suspension of any of Its 
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fonctlons, provided. In section 6, art. 22, tbat 
"all territorial, district, county and precinct 
officers wlio may be in office at tbe time of 
the admission of tbe state into the Union 
sliall hold their respective offices until tbeir 
successors shall bare qualified." 

[t, 6] As above stated, all state and coun- 
ty officers were elected in December, 1911, 
but not so as to precinct officers ; tbey, hav- 
ing their offices by virtue of section 6, art 
22, supra, will hold until their "successors" 
qualify. The question Is, How may these 
"successors" be chosen? Chapter 42 does 
Dot attempt to provide the method of filllnK 
tbe newly created precincts. We must there- 
fore look to the territorial laws, for all 
of such laws, where not repugnant to the 
Constitution, are kept In force until altered 
or repealed, and to the Constitution itself. 

Under the territorial laws (R. S. 1901, par. 
973, subd. 2) boards of supervisors had power 
"to divide the counties into such districts 
or precincts as may be required by law, 
change the same and create' others as con- 
venience requires." Subdivision 17: "To 
fill by appointment all vacancies that may 
occur in county or precinct offices, except 
that of probate Judge and supervisors." 

Under statutes very much the same as 
ours, the courts of California have 'decided 
that boards of snpervlsors may alter, change, 
and erect new precincts, when "the growth 
of population of different parts of the state 
and the constant changes therein make neces- 
sary frequent (Ganges in the size of tovra- 
Bhlps," and in doing so may abolish town- 
Bblps altogether. Bat the laws of California, 
like the laws of the territory of Arizona, em- 
powering the boards of supervisors to do 
these things were general laws, and left the 
duty of altering or erecting townsblps In the 
discietion of the boards of SHpervisors or 
local legislative bMy, as the necessities of 
the case arose. The right of the Legislature 
to provide for such changes, the California 
courts say, is unlimited, except that it must 
be done through "the medium of geneFal law, 
the practical result of which 1» that It can- 
not make these changes directly, bat must 
do 80 by general laws delegating the iwwer 
to the boards of supervisors or local legis- 
lative bodies of the re^ective counties." 
Proulx V. Graves, 143 Cal. 248, 78 Pac. 1025. 

Chapter 42 requires the boards of super- 
visors to redlstrlct their respective counties 
on the first Monday of September, 1912. It 
may not be done at any other time. The 
boards of supervisors can exercise n<» discre- 
tion as to the necessity for redlstrlctlng their 
counties; and, unless authorized to do so by 
other provisions of tbe law, they will be 
powerless to readjust the precincts of their 
counties to meet demands of increased or 
Changed populations. 

Nor had the boards of Supervisors the pow- 
er or right to retain Intact any precinct, 
however well suited to the conditions of pop- 
ulation and Jbusinecs of their coan&. B«- 



gardless of all existent conditions of con- 
venience and necessity, the Legislature, In 
chapter 42, blotted out of existence overs' 
precinct in the state. It did not "provide 
for doing so through the medium of general 
laws," but did it directly. This, as we un- 
derstand tbe California decisions, it could 
not do. It not only abolishes all the pre- 
cincts In tbe state, but cancels the commis- 
sion of every precinct officer of tJbie state. 
These officers were chosen by the electorate, 
and the manner of their removal from office 
is provided by general law; but chapter 
42 ignores the usual and regular procedure 
and attempts by this act to perform func- 
tions that properly belonged to the local 
legislative body. 

[7] Our conclusion Is that seection 948 of 
chapter 42 Is violative of the Constitution, 
and therefore null and void. Nevertheless, 
boards of supervisors, as the chief legislative 
body of their respective counties, under par- 
agraph 973, subd. 2, R. S. 1901, may, in the 
exercise of a proper discretion, change pre- 
cincts of their counties or create others, as 
convenience requires. Section 948 of chapter 
42, In so far as it attempts to confer this 
power, adds nothing to the law as It already 
existed. The changes In precincts shonid be 
made, however, so as not to effect the re- 
moval of the present Incumbents, but In con> 
templatlon of an election when successors 
may be elected. 

Paragraph 1051, c. 42, Is not violative of 
our Constitution; but it cannot have Im- 
mediate force and effect, for the reason that 
section 8, art. 6, grants power to the Legisla- 
ture to prescribe by law "thl& nnmber of Jos- 
tlcea of the peace to be elected," and not ap- 
pointed. As we have already shown, justices 
of the peace cannot be elected until the gen- 
eral state election. It follows that those 
precincts with two Justices ot the peace will 
retain such officers until an election is had, 
at which ttme only one Justice of the peace 
will be elected for each precinct 

[t) Paragraphs 948 and 1051 of chapter 42 
are not dependent upon each other for var 
lldity. They treat of snbjects distinct and 
separable. The unconstitutionality of the one 
does not 'affect the other in any substantial 
degree. Cooley on Const Lim., at page 247, 
says: "If, when the unconstitutional portion 
is stricken out that which remains Is com- 
plete in itself, and capable of being executed 
in accordance with the apparent legislative 
intent, wholly independent of that which was 
rejected, it must be sustained." Price 'T. 
Anderson, 65 Miss. 410, 420, 4 South. 96. . 

By the mere effiux of time all obstaclee to 
the complete operation of paragraph 1051 
will be removed, and until then Us terms 
are suspended. Price v. Anderson, supra. 

We feel that we ought to suggest that the 
scheme adopted in chapter 42 contemplates 
the obliteration of all. precinct and township 
organizations heretofore existing In the ter- 
ritory and state and their complete ceor- 
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sanlzatlon. All precincts are ttboIlBhed, and 
new ones are to be formed. IThla act makea 
no provision for the preservation of the 
flies and records and property of the old 
precincts. Nor Is there any general law cov- 
ering the case. It is true the general law 
provides that outgoing officers shall turn over 
the records and files of their offices to their 
"successors," and provides that the "success- 
or" shall take Jurisdiction of and dispose 
of unfinished business of his predecessor. 
But these new precincts and the officers there- 
of do not succeed any old precinct and Its 
officers, and therefore are not entitled to the 
records and files of the abolished offices, nor 
to take Jurisdiction of unfinished business. 

Another Infirmity in chapter 42, not, how- 
ever, affecting its constitutionality, but ex- 
posing Its impracticability, la this: Some of 
the boards of supervisors did not redistrict 
tbelr counties on the first Monday of Septem- 
ber, 1912, and did not take any steps what- 
ever to comply with the terms of chapter 42. 
If, therefore, paragraph 948 is effective, such 
oounties are without precincts, and without 
precinct officers to perform governmental du- 
ties and functions indispensable to the pro- 
tection of society. Besides, every official act 
of such offlcerr since the let day of January, 
1813, has been vjltbout legal effect or force. 

The Judgment of the trial court is revers- 
ed, and the case is remanded, with directions 
to sustain demurrer to complaint. 

FEANKLIN, 0. J., concurs. 

CUNNINGHAM, J, (concurring specially). I 
concur In reversing the Judgment in this cause. 
My reasons therefor I wish to state briefly. 

Section 1 of chapter 42 of the regular First 
Session of the First State Legislature, ap- 
proved May 16, 1912, Is attacked as in vio- 
lation of the Constitution. Said section 1 has 
for its purpose the amendment of paragraph 
948, Rev. St. of Arizona 1901, and reads as 
follows: "948. (Sec. 21.) On the first Mon- 
day in September, 1012, the board of super- 
visors of the several counties of the state 
shall re-distrlct their counties into Justice 
precincts; such re-dlstrlcting of the counties 
shall take effect and be in force on the first 
day 0f January, 1913, and all Justice pre- 
cincts, now in existence, are hereby declared 
abolished on and after the first day of Jan- 
uary, 1013; and the terms of Justices of the 
peace and constables now in office are hereby 
terminated on the first day of January, 
1913.'' 

Paragraph 948, which the above purports 
to amend, reads as follows: "948. (Sec. 21.) 
It shall be the duty of the boards of su- 
pervisors, when not already done, to divide 
their counties Into Justice precincts, and 
name the same." 

Section 1 of chapter 42 recognlxes that the 
counties are divided into precincts, and com- 
mands the lx>ards of supervisors to redis- 
trict their counties. This must be done by 



the boards on tbe first Monday la September, 
1912, and the order so redistrictlng shall 
take effect on January 1, 1913. That far the 
language of the statute is clear, and the 
duty to be performed Is unambiguous. The 
dates upon which the order of redistrictlng 
shall be made, and the date upon which the 
new districts shall become effective, are fixed 
aud definite. Neither the order can be made 
nor become operative upon any other dates. 
All other dates not mentioned are exclud- 
ed. 86 Cyc. 1122. 

The section specifically atwlishes all Jus- 
tices* precincts in existence at the date of 
the act, to take, effect on the 1st day of Jan- 
uary, 1913; and the terms of the precinct 
officers in office at the date of the passage 
of the law are declared atralli^^ed, to take 
effect on the Ist day of Jannary, 1913. 

We have held. In State v. Osborne, 125 Pac. 
884, that the precinct officers were elected 
to hold their offices until their successors 
are elected and qualify, and that such suc- 
cessors cannot be elected until the first elec- 
tion held under and fixed by the Constitution, 
viz., Tuesday after the first Monday. In No- 
vember, 1914, which holding we reaffirm. 

The effort of the Legislature, then, in the 
light of the Osborne Case, supra, to abolish 
the precincts and to shorten the terms of 
precinct officers creates an ambiguity In sec- 
tion 1. A necessity therefore arises for a 
construction of the section. 

"By the construction of a statute is meant 
the process of ascertaining Its true meaning 
and application. For this purpose resort 
must be had not only to the language and 
arrangement of the statute, but also to the 
intention of the Legislature, the object to be 
secured, and to such extrinsic matters as 
the circumstances attending Us passage, the 
sense In which it was understood by con- 
temporaries, and its relation to other laws." 
36 Cyc. 1102. 

It isL the duty of the court to endeavor to 
carry out the intention and policy of the Leff> 
isiature. Best v. Gholson, 80 IlL 465. 

The great fundamental rule in construing 
statutes Is to ascertain and give effect to 
the Intention of the Legislature (36 C>-a 
1106, and cases dted in note 29) and the ob- 
ject Intended to be accomplished by it 86 
Cyc. lUO. 

In applying these rules to section 1 of 
chapter 42, supra, the clear Intention of the 
Le^slature In passing the act was to provide 
new Justice precincts In September ttiat 
could be filled by an election held for such 
officers before the succeeding 1st of January. 
T^is is more evident In view of the subse- 
quent enactment of same Legislature, passed 
at a subsequent session, calling and provid- 
ing for an election for state, county, and pre- 
cinct officers to be held on the first Tuesday 
after the first Monday of November, 1912. 
Chatter 24 of the Special Session, approved 
Jane 14, 1012. Bad an election been legal U 
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held In Novemb«i^ 191£, tben the precinct 
(rf&cera holding office- at thie date- of admU- 
Bi<ni, and at the date chapter 42 was enacted; 
could have no complaint that their constitu- 
tional rights to hold office vntil their 8uCces»- 
on should have b^a elected and qnalifled 
hare tieen violated. The process of re- 
dlBtricting the several counties would In no 
manner affect their rights nor territorial 
Jurisdiction. In view of the subsequent 
enactment of chapter 26, SQpra, it 18 clear 
that the construction placed. upon section 6 
of article 22 of the Constitution 1>t the Legis- 
lature was the correct construction, viz., that 
the precinct officers in office at the date the 
state was admitted into the Union, were en- 
titled to hold their offices until their success- 
ors were elected at an election legally held 
under the Constitution and qualified under 
the laws. It is clear that the Legislature 
had no intention, when chapter 42, supra, 
was enacted, to shorten the terms of such 
officers, nor provide for the appointment of 
their successors. It is equally dear that the 
Legislature had no intention of redlstrlctlng 
any county, so that any precinct officer would 
be removed thereby from his office before his 
term expired. The difficulty arises from 
the ftict that no election could legally foe held 
in November, 1912 ; and to give effect to chap- 
ter 42, supra, would be holding that the Leg- 
islature had intentionally created vacancies in 
the precincts, to be filled by appointment, 
which is the reverse of the Clear Intention 
of the statute. We would be legislating Into 
this section of chapter 42 words to this ef- 
fect: "Justices of the pea<» and constables 
shall be appointed by the boards of supervis- 
ors of the several counties to fill such offices 
In the several precincts created and effective 
on the first day of January, 1013." 

Section 9 of article 6 of the Constitution 
commands the Legislature to provide the 
number of Justices of the peace "to ie elect- 
ed in incorpoi:ated cities and towns and in 
precincts, • • •» which is done by sec^ 
tlon 2 of chapter 42, supra. The Legislature 
has no power to provide the number of such 
officers to be appointed for each precinct 
If the terms of precinct officers are made to 
commence on January 1, 1913, the nert elec- 
tion could not be held for the election of 
their successors until November, 1914;, thus 
a full term of two years Is provided for to be 
filled, not by an election, but by an appoint- 
ment. Such procedure would clearly be an- 
tagonistic to the policy of our laws and the 
evident intention of the Legislature. 

However, section 1 of chapter 42 Is silent 
on the subject of the manner in which the 
precinct officers are to become entitled to 
qualify to fill the <^ces of the new precincts, 
whether by election or appointment ; and as 
the Constitution requires them to be elected 
to fill the precinct offices, when the Legisla- 
ture has prescribed the number for the pre- 



ctaetB, we are not authorized to presume the 
Legislature intended to violate the constitu- 
tional provisions and provide such a plan, 
that would require their apitointment, and 
not their election. 

Section 1 of chapter 42 cannot hereafter 
become effective, as we have seen, because 
the time limit placed upon it by the Legisla- 
ture has expired, and we cannot fix another 
date by construction for evident reasons. Ip 
could not become «ffective upon the datsa 
fixed, because by so doing the clear intention 
of the Legislature would be thereby violated, 
and the clear terms of ttie Constitution, as 
applied in the Osborne Case, supra, would be 
nullified. 

The Judgment should be reversed and the 
cause remajided, with Instructions to sus- 
tain the demurrer. 



EMPIRE RANCH & CATTLE CO. v. 
GIBSON. 

(Court of Appeals of Colorado. Jan. 13, 
1913.) 

1. Judgment (J 497*)— Coixatkbal Attack 

— RBCITAtS — PBESUMPTION. 

On collateral attack in ejectment, upon 
tb« judgment under which the Bberiefg deed 
under which plaintiff claims was issued, re- 
citals of the judgment that jurisdiction was ob- 
tained by service will be taken as true, at least 
to the extent of constructive service, in the 
absence of proof to the contrary, though the 
manner of service is not stated, and no service 
Is shown "by the files of the case. 

[Ed. Note.— Por other cases, see Judgment, 
Cent. Dig. if 937, 938; Dec Dig. { 407.*] 

2. MOBTOAOES (I 427*)— FOBBCLOSITBB— NBO- 

KBSABT Pasties. 

Mortgagors, who had parted with all their 
Interest in the mortgaged property, were not 
necessary parties to the foreclosure proceed- 
ings. 

[EM. Note. — For other cases, see Mortgages, 
Cent Dig. {| 1269, 1272-1287; Dec Dig. } 
427.*] 

3. Taxation (j 761*)— Tax Dratns— Vauh- 

ITY. 

A tax deed, which shows upon its face a 
sale of several noncontiguous tracts of land in 
mass for a gross sum, is void. 

[Ed. Note. — For other cases, see Taxation, 
Cent Dig. §§ 1510-1513; Dec Dig. { 761:*] 

Appeal from District Court, Tujna County; 
H. P. Burke, Judge. 

Action by Charles E. Qlbson against the 
Empire Ranch & Cattle Company. From 
judgment for plaintiff, defendant appeals. 
Affirmed. 

R. H. Oilmore, of Denver, for appellant 
John F. Mail, of Denver, for app^ee. 

KINO, J. This is an action in the nature 
of ejectment brought by the appellee Octo- 
ber 18, 1907, to recover possession of the 
southwest quarter of section 1, township 5 
north, ratage 46 west alleging ownership In 
fee simple and right to Immediate posses.slon. 
The answer Is a general denial. 
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[1] Plaintiff's title depends upon tbe safil- 
clency of a sheriff's deed, I'egular In form 
and fair on Its face. No objection was made 
to this deed as prima facie evidence of title. 
Defendant sought to Impeach the sufflolency 
and validity of this deed by the Introduction 
of the Judgment roll of the cause in which 
the decree was rendered, authorizing the 
sale pursuant to which said sheriff's deed 
was executed. By this roll It appeared that 
the action was brought for the foreclosure 
of a mortgage deed executed by Sherman M. 
HoUenbeck and Ella HoUenbeck. The said 
HoUenbecks and three others were made de- 
fendants. From the flies of the case, It ap- 
peared that two summonses were Issued and 
returned not served, the last of which re- 
turns was made July 21, 1893. Three of the 
defendants made voluntary appearance; but 
no appearance was made for the HoUenbecks. 
Decree of foreclosure was rendered Novem- 
ber 3, 1893, and recited that service of sum- 
mons had been duly and regularly made up- 
on the defendants, and each of them, but 
does not state the manner of service, wheth- 
er personal or by publication. Appellant 
contends that the judgment was void for 
want of jurisdiction. 

This is a collateral attack upon the said 
judKUient. There Is an entire absence of 
showing as to service by publication of sum- 
mons or foundation for such service, aside 
from the Issuance and return of the sum- 
monses non est inventus. It is not shown 
that personal service was not made after 
July 21st, nor that proper afl^idavlt, order for, 
and publication of, summons were not reg-- 
ularly and duly made ; therefore there Is no 
afllrniative proof to dispute the recitals of 
the decree. For this reason it will be pre- 
sumed. In favor of the judgment, that what 
ought to have been done was done, and proi)- 
erly done. Van Wagenen v. Carpenter, 27 
Colo. 444, 61 Pac. 698; Union Ditch Co. v. 
Rio Grande Canal Co.. 37 Colo. 512, 86 Pac. 
1042; Trowbridge v. Allen, 48 Colo. 419, 110 
Pac. 193; Empire Ranch & Cattle Co. v. Col- 
dren, 51 Colo. 115, 117 Pac. 1005. 

[2] Moreover, it does not conclusively ap- 
pear that the HoUenbecks were necessary 
parties to the foreclosure. Although proper 
parties, they were not necessary parties, If 
they had parted with all Interests held by 
them In the property covered by the mort- 
gage, by a sale to their codefendauts. De 
Cunto V. Johnson, 18 Colo. App. 220, 70 Pac. 
955; 27 Cyc. 1572c. We do not decide that 
a presumption obtains that personal service 
was made upon the defendants, or any of 
them, as a decision of that question is un- 
necessary. The Ilollenbecks, against whom 
personal Judgment appears to have been ren- 
dered, are not In this court objecting; and, 
as to appellant, the personal judgment is im- 
material, and was not necessary to a decree 
of foreclosure of the mortgage lien. 



rs] Defendant Offered, as evidence of Its 
own title to said premises, two treasurer's 
deeds for the laud in controversy, issued np- 
on a sale for delinquent taxes. Both said 
tax deeds were Issued upon the same sale, 
for the same property, the second as a cor- 
rection deed of the first. Both showed upon 
the face thereof a sale of several noncon- 
tiguous tracts of land en masse for a gross 
sum, and were therefore void. Page v. 611- 
lett, 47 Colo. 289, 107 Pac. 290; Foster v. 
Clark, 21 Colo. App. 192, 121 Pac. 130 ; Emer- 
son V. Shannon, 23 Golo. 274, 47 Pac. 302, 58 
Am. St Rep. 232. Upon the authority of re- 
peated rulings of this court, and of the Su- 
Iireme Court, a treasurer's deed which shows 
that several noncontiguous tracts were sold 
at the same time, and does not show that 
they were severally exposed and sold, nor the 
amount of tax for which each separate and 
distinct tract was sold, particularly the tract 
in question, but Instead gives the aggregate 
amount for which the several tracts were 
sold, is void on its face as showing a sale of 
such noncontiguous tracts en masse for a 
gross sum. Whitehead v. Callahan, 44 ColOk 
396, 99 Pac. 57; Kit Carson Land Co. v. Ro»- 
enberry, 21 Colo. App. 439, 122 Pac. 72; Fos- 
ter V. Clark, supra. And while these later 
authorities are in conflict with Waddlngham 
V. Dickson, 17 Colo. 223, 29 Pac. 177, they 
must be regarded as controlling in the conr 
structlon of such tax deeds. 

The Judgment is affirmed. 



HARRINGTON ▼. ANDERSON et al. 

(Court of Appeals of Colorado. Jan. 13. 1913. 

On Petition for Rehearing, March 10, 1913.) 

1. Limitation of Actio'ns (§ 6*)— EixTEKT of 
Peuiod op Limitation— Ekfect on Exist- 
iNo Defenses. 

.ludgmeuts were rendered in 1895, at 
which time the lO-year limitation act (Laws 
1891, p. 240) was in full force and effect; but 
an amendment thereto in 1901 (Laws 1901, d. 
231; Rev. St 1908, $ 3600) fixed the life of 
such judgments at 20 years. In 1911 the judg- 
ment creditor caused executions to be issued 
thereon. Held, in an action to restrain the 
collection of such judgments, that the amenda- 
tory act, having been passed less than 10 years 
after the entry of the judgment, and before the 
period of the statute iiad attached, became at 
once applicable to such Judgments ; and that 
executions might issue thereon. 

[Ed. Note. — For other cases, see limitation 
of Actions, Cent Dig. !§ 16-31; Dec. Dig. | 
0.*] 

2. Limitation op Actions (| 5*)— Oonstbuo- 
TiON of IjImitation Laws. 

The statute of limitation ia not such a 
meritorious defense that either the law or the 
facts should be constrained in aid of it 

[I'M. Note. — For other eases, see Limitation of 
Actions, Cent Dig. §§ 13-15 ; Dec. Dig. J 5.*] 

3. Limitation op Actions (S I*)— Effect op 
Bau by Limitations— Bak of Remedy. 

Statutes of limitation are designed to af- 
fect tile remedy, and not the right or contract 
[Eld. Note. — B'or other cases, see Limitation of 
Actions, Cent. Dig. §S 1-3; Dec. Dig. g !.♦] 
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On Petitioo for Rehearing^ - 
4. Appeal and Rbbqb (S 173*)— Kbvibw— 

TiiKOBT QF Case. 

Where plaintiff, in his action to restrain 
the collection of certain judgments, based his 
right to relief upon the statute of limitation, 
approved April 18, 1801 (Laws ISOl, p. :i4U), 
as amended in 1901 (Laws 1901. p. 2,'?1; Rev. 
St. 1!K)8, § 3609), he cannot, for the first time 
on appeal, raise the question that the judgments 
were entered before a justice of the- peace, and 
for that reason were not governed by such 
statutes. 

[Kd. Note. — For other cases, see Appeal and 
Error. Cent. Dip. j|§ 1079-1089, 1091-1093, 
1095-1098, 1101-1120 ; Dec. Dig. { 173.*] 

Error to District Court, Larimer County; 
Neil Grabatn, Judge. 

Actiou by Fred M. Harrington against Pe- 
ter Anderson and others. Judgment for de- 
fendants, and plaintiff brings ersor. Affirmed. 

M. H. Ayleswortli, of Ft Collins, and John 
R. Smith, of Denver, for plaintiff In error. 
Ik D. Thomason, of Ft. Collins, for defend- 
ants In error. 



CUNNINGHAM, J. On March 24, 1911, 
Harrington, the plaintiff in error, filed his 
action in the district court to restrain the 
defendants In error from collecting certain 
Judgments which the latter had obtained 
against him, basing bis action for relief as 
against said judgments upon the statute of 
limitation, api)roved April 18, 1891, which 
statute was set up by plaintiff in his com- 
plaint. The defendants each filed general 
demurrers to the plaintiff's complaint The 
trial court, upon hearing duly had, sustained 
the demurrers of the defendants. Plaintiff 
electing to stand upon his complaint and de- 
clining to plead further, judgment of dis- 
missal was entered against hliii. 

II] It is only necessary for us to determine 
on this appeal whether the statute of limi- 
tations of 1S91. pertaining to Judgments, or 
the amendment of that statute In 1001, gov- 
erns the rights of the parties to this law- 
suit. It la conceded by counsel for both par- 
ties that the earlier statute, although it con- 
tained an Irreconcilable conflict, fixed the 
life of an unrevlved Judgment at 10 years; 
while the later act, passed In 1901, being sec- 
tion 3609, R. S., fixes the life of such judg- 
ment at 20 .years. The judgments which 
Harrington, the plaintiff In error, seeks to 
restrain the collection of were rendered In 
1895. At that time the 10-year limitations 
act was in full force and effect, and had it 
not been repealed or amended tlie bar of the 
statute as to the judgments against Harring- 
ton would have attached In 1905, 10 years 
later. In 1911, 16 years after the rendition 
of the judgments, the defendants in error 
caused executions to be issued thereon. Suc- 
cinctly stated, the contentiuit of the parties 
to this appeal is, on the part of Harrington, 
that the statute of 1901 applies to and can 
affect no judgment which had been rendered 



prior to its enactment In other word?, that 
the later statute, not having in express terms 
provided that it should apply retrospectively 
and affect all Judgments theretofore as well 
as thereafter rendered, it could only apply 
prospectively ; beuce could not affect the 
judjjments against him here under consider- 
ation. The defendants in error insist that, 
since statutes of liuiitatiun are remedial in 
their character and deal with procedure 
only, prima facie they apply to all judgments, 
those which liave lieen rendered, as well as 
to future judgments ; that a Judgment debtor 
has no vested right In the running of the 
statute of limitations until it has completely 
run and barred action. Hence it is their con- 
tention that the new act, i. e., the act of 
1901, having passed less than 10 years after 
the rendition uf the judgments against plain- 
tiff in error, and before the bar of the stat- 
ute of limitations bad attached to said judg- 
ments, that the new act became at once ai>- 
plicable to these judgments, and that execu- 
tions might issue on the same. 

Plaintiff in error has called our attention 
to Jones v. Stock Growers' National Bank, 
17 Colo. App. 79, 67 Pac. 177, and we have 
given . that case careful consideration. It 
must be conceded that there is language in 
the opinion iu the Jones Case which supports 
the contention made la the Instant case by 
the piaiutiff in error, but it Will be observed 
by a reading of the Jones Case that the court 
there had before it for construction a new 
statute which shortened the limitation pe- 
riod; whereas we are here considering the 
effect of a new act, or amendment, which is 
said to extend the limitation period. Or, 
stated otherwise, the later legislative act be- 
fore the court in the Jones Case, if given a 
retro^ective application, would have retard- 
ed or interfered with the remedy; whereas 
the amended legislative act which it become.*? 
our duty to construe extends or promotes 
the remedy. It may well be that a proper 
conclusion was reached in the Jones Case, 
t>ut it is not necessary for us to, and we 
do not, decide whether this is true or not 
We are persuaded that the overwhAuiing 
weight of authority lu this country supports 
the contention made by the defendants in 
error in this case; and tliat the act of 1901, 
having been adopted less than 10 .years aft- 
er the rendition of the judgments against 
jDlalntiff in error, an3 before the statute of 
limitations bad attached to said Judgments, 
Is aiHJllcable to them. There is no occasion 
for us to di.scuss this question at length. The 
interest of the profes.slon will be better pro- 
moted by the citation of the following au- 
thorities supporting the conclusion at which 
we have arrived : 26 Am. & Eng. Enc. Ijiw, 
676; Sutherland on Statutory Construction, 
8 482 ; Denver, etc., R. R. Co. v. Woodward. 
4 Colo. 102; Fisher v. Hervey, 6 Colo. 17; 
O'Connor v. State (Tex. Civ. App.) 71 S. W. 
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409; Honore v, WlJshJre, 109 111. 103; Bill- 
ings V. Hall, 7 Cal. 3; Watson t. Railroad 
Co., 93 N. Y. 522 ; Clark v. Clarfc, 10 N. H. 
380, 34 Am. Dec. 165 ; Sohn v. Waterson, 17 
Wall. 596, 21 L. E(J. 737; Warner v. Bartle, 
39 App. DIv. 91, 66 N. T. Supp. 585; Fish 
v. Genett (Ky.) 66 S. W. 813; Gillette v. Hlb- 
bard, 3 Mont. 412; Buckmaster v. McElroy, 
20 Neb. 557, 31 N. W. 76, 57 Am. Rep. 843 ; 
City of Montpeller v. Senter, 72 Vt. 112, 47 
Ati. 392; Haskel t. City of Burlington, 30 
Iowa, 232; Keagy v. Wellington Bank, 12 
Okl. 33, 69 Pac. 811; Nlckles v. Hasklns, 15 
Ala. 619, 50 Am. Dec. 154; Bowman t. City 
of Colfax, 17 Wash. 344, 49 Pac. 551. 

[2, S] We quite agree with the following 
statement made by the Supreme Court of 
Washington In Bowman v. City of Colfax, 
supra: "The statutes of limitation Is not 
such a meritorious defense that either the 
law or the facts should be constrained In 
aid of It." Also with the views expressed by 
the Supreme Court of California In Hillings 
V. Hall, supra: "The statutes of limitation 
are designed to effect the remedy, and not 
the right or contract; that they do not enter 
into the contract as a part of the law there- 
of; and that It would be inconsistent with 
sound morality and wise legislation to sup- 
pose that it was ever intended that, when 
a party gave his obligation to pay a partic- 
ular debt, he was presumed to have within 
his mind a particular period of time, beyond 
which, if he protracted his obligation, his 
liability would cease." In Denver, etc., R. 
R. Co. V. Woodward, supra, our Supreme 
Court quotes with approval from Clark v. 
Clark, supra, the following: "The statutes 
of limitation may be changed by an exten- 
sion of the time, or of an entire repeal, and 
affect existing causes of action which, by the 
existing law, would soon be barred." 

The Judgment of the district court is af- 
firmed. 

On Petition for Rehearing. 

CUNNINGHAM, P. J. [4] Plaintiff in er- 
ror, in his petition on rehearing, raises, for 
the first time, the question that the judg- 
ments which form the basis of this action 
were taken before a Justice of the peace, and 
for that reason, he insists, were not gov- 
erned by the statutes of limitation construed 
and applied in the original opinion. Wheth- 
er this contention Is sound or not we shall 
not now stop to inquire, for the reason that 
the case was tried below, and argued in the 
briefs here, upon the theory that these stat- 
utes did apply, and that their construction 
was the only matter before this court Plain- 
tiff in error, as plaintiff below, after plead- 
ing the statute of 1891, in paragraph 4 
of his complaint, alleged: "That under and 
by virtue of the provisions of said law [re- 
ferring to the act of 1891] any final Judg- 
ment rendered in any court In the state of 
Colorado was satisfied in full at the expira- 



tion of 10 years from the entry ot Mid Judg- 
ment, unless revived according to law." In 
Us brief plaintiff in error, after succinctly 
summarizing the issues, says: "The conten- 
tion of the plaintiff in error is that the 10- 
year clause of the statute of 1891 (Session 
Laws of 1891, p. 24G) operates as a satisfac- 
tion of the above Judgment." The defend- 
ants in error, in their brief, thus state the 
issues: "Plaintiff in error contends that, a 
period of 16 years having elapsed since said 
judgments were obtained, the same were sat- 
isfied In full by the Laws of 1901; while 
defendants in error assert that execution 
may issue on said Judgments at any time 
within 20 years from the date of their ren- 
dition, by virtue of the Laws of 1901." 

To this statement of the issues by defend- 
ants in error, plaintiff in error made no ob- 
jection, indeed, could make no objection, 
since It is practically a reiteration of bis 
own summing up of the issues aa stated in 
the brief, which, as we have pointed out, was 
in entire accord with the averments of hla 
complaint. 

We therefore deny the petition for rehear- 
ing, for the reasons Just stated, without de- 
termining whether the two statutes consid- 
ered in the original opinion do or do not 
apply to Judgments of a justice of the peace 
court. 

Rehearing denied. 



PATTERSON, Mayor, et al. v. PEJOPLB ex 

rel. PARR et al. 
(Court of Appeals of Colorado. Feb. 10, 1913.) 

1. Appeal anh Error (| 6441*) — Striking 
Out Bill of Exceptions — WiavEB of 

RlOTTT. 

Whti% appellees, 20 months after filing the 
transcript, moved to strike the bill of excep- 
tions, after tliey had filed two motions in the 
Supreme Court, both of which were heard and 
determined therein, and neither of such motions, 
or the arsuments thereon, suggested that the 
bill of exceptions was not properly a part of 
the record, whatever right they had to have 
it sticken from the record was waived. 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent IMg. $$ 2795-2798; Deo. Dig. { 
(J44.*] 

2. EkjuiTT (! 55*) — Maxims — No WaoNO 
Without Remedy— When Applicable. 

The doctrine that a court of equity will 
not permit a wrong without providing a rem- 
edy does not apply, unless the court has juriadic- 
tioQ to bear and determine the subject-matter 
submitted to it. 

[Ed. Note.— For other cases, see Equity, Cent 
Dig. { 177 ; Dec. IMg. § 56.»] 

3. Pleading (§ 214*)- Demurrer— Admis- 
sion OF Facts Well Pleaded. 

A demurrer admits the facta well pleaded 
in the comi>laint. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. U 525-534j; Dec. Dig. § 214.»] 

4. Equity (8 11*)— Jurisdiction— Fraud. 

Courts of equity have always assumed juris- 
diction over all questions grounded in fraud, 
and have gone to the extreme limit of their 
jurisdiction in granting relief therefrom, and 
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partieiilarij 1» eaata of fMnd iitjaiioaaly affeot- 
lag property rights aa.to which the t^w.WM 
inadequate to give relief. 

[Ed. Note.— For other cases, aee Equity, Cent. 
Dig. ii 21, 23, 24 ; Dec. Dig. i 11.*] 

5. Elections ({ 2e0*)— Contests— Jukisdic- 

WON. 

Coarta of law hav* no inherent jurisdiction 
of election contesta 

[B^ Note.— For other cases, see Elections, 
Cent. Dig. f| 245. 24G; Dec. Dig. | 2(K).»] 

6. Bquitt (J 30*)— Injunction (§ 80*)— Ju- 
EiBDicnoN— Political Questions. 

Questions purely political in their nature 
cannot be determinad by a court of equity, be- 
cauae the person invoking its jui°Lidiction has in 
most cases a plain remedy at law, usually by 
proceedinp in the nature of quo -warranto, and 
also because statutes genendly provide a method 
by which and a tribunal in which the validity 
of local elections can be determined, and hpuce 
they have no jurisdiction to enjoin the holding 
or canvassing of an election, a return, or the 
pafolication of the result thereof. 

[£!d. Note.— For other cases, see Equity, Dea 
Dig. i 30;* Injunction, Cent Dig. i lOl ; Dec. 
Dig. i 80.*) 

7. Coubts (S 126*) — Relief from Fraudu- 
lent Election — Equity Jckisdiction of 

DlSmOT GOUBT — CONSTITCnONAL PEOVI- 

BiONs— "Causb"- "Cask." 

Under Const art. 6, § 11, fixing the juris- 
diction of the district courts, jjrovidin^ that such 
courts shall have original jurisdiction of all 
caoses both at law and in equity, and, in the 
absence of any provision therefor in the local 
option law. Laws 1907, p. 495, or any statute, 
the district court has jurisdiction of an action 
to purge a completed local option election of 
fraud and illegal voting, whereby the result 
was changed, to afford such relief as the case 
requires, to enjoin the issue of any saloon li- 
cense, and to compel the revocation of those is- 
sued subsequent to the election, although elec- 
tions submitting propositions to voters were un- 
known at common law. either in courts of law 
or equity; the word cause" meaning in prac- 
tice any suit or action or any question, civil 
or criminal, contested before a court of justice, 
and beiije synonymous with the word "case" 
(citing 2 Words & Phrases, p. 1013). 

[Ed. Note.- For other cases, see Courts, Cent. 
Dig. {{ 876, 860; Dec. Dig. § 126.* 
. For other definitions, see Words and Phrases, 
ToL 1, pp. 985-991.] 

6. Bi,BcTioNS (I 270*) — Oontestb — Bqihtt 
JuBiBDicTioN OF District Court— Fraud- 
ulent Elections— Constitutional Provi- 
sions. 

Const, art 7, X 12. which provides that 
the General Assembly shall, by a general law, 
designate the courts by which the several classes 
of election contests not tiierein provided for 
shall be tried, was adopted in 1876, when local 
option laws were little known, and when the 
onl^ elation contests referred to in the Consti- 
tution were in article 4, $ 3, referring to con- 
tests by opposing candidates for the same state 
office, to be determined by the Legislature; 
article &, § 10, referring to election contests ot 
the members of the bouse and senate, each body 
being made the judge of the election and qualfff- 
cation of its respective members, and Schedule, 
I 13, referring to contested elections of the of- 
fices of judges and district attorneys, to be 
decided by the Governor and Attorney General 
Held, that the phrase "the several classes of 
election contests not herein provided for" re- 
feired only to contests for public office, and 
was not a limitation upon the power of the 
General Assembly to pass any act concerning 
other election contests, and that the imivision 



dM not in any way Qualify arUdt & I 11; de- 
fining the equity juriadiction of the district 
courts. 

[Ed. Note.— For other cases, see Elections, 
Cent. Dig. f 247; Dec. Dig. « 270.*] 

9. Appeal and Ebrob (§ 679*)— Record- 
Questions Presented. 

The failure to include a copy of the peti-. 
Hon in the abstract of record is ground for pass- 
ing an objection to its sufficiency without no- 
tice. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. {{ 2878-2879; Dec. Dig. f 
679.*] 

10. Intoxicating Diquors (8 32*)— Election 
—Petition— Verification— Sufficiency. 

Laws 10O7, p. 495, prescribed a fonn of pe- 
tition for a local option election, without re- 
quiring that it show upon its face more than 
enough names of qualified electors to conform to 
the statutes, and made such petition, duly veri- 
fied, prima facie evidence that the signatures, 
statement of residence, and dates upon the pe- 
tition were genuine, and that all signers were 
qualified electors. A petition for a local op- 
tion election substantially followed the form 
prescribed by the statute, and contained more 
than enough names to conform thereto, and was 
verified in part as follows: "I, the undersigned 
elector of the town of Pagosa Springs, do 
solemnly swear," etc. — and showed that they 
signed more than 90 days preceding its filing. 
Held, that the verification sufficiently stated the 
residence address of affiants, and implied that 
they were qualified electors residing in the town. 
[Ed. Note.— For other cases, see Intoxicating 
LiquoM, Cent Dig. {f 38, 39; Dec. Dig. | 32.*] 

11. Intoxicatino LiQUons (| 37*) — Locai. 
Option Eleoiton— Fraudulent Elkotioii 
— Sukfjciency of Complaint. 

A complaint alleging a town election at 
which there was submitted to the qualified 
voters thereof the question whether the town 
should become anti-saloon territory, that the 
votes thereon were duly counted, canvassed, and 
returned, and that it appeared that it was car- 
ried in the negative, that illegal votes were cast 
in the negative without which the returns would 
have shown that the affirmative of the propo- 
sition had carried, that all the votes in the af- 
firmative were legal, that two of the judges of 
election fraudulently conspired to prevent, and 
did prevent, certain qualified electors from vot- 
ing, stated facts sufficient to constitute a cause 
of action fnr an injunction, and such relief as 
equity might require. 

[Bd. Note. — For other cases, see Intoxicating 
Uquora, Cent Dig. { 42; Dec. Dig. { 37.*] 

12. Afveai. and Brrob (| 994*)-:-Findinos of 
Tbial Court— Conclusiveness. 

The credibility of witnesses Is for the trial 
judge, who heard them and observed their man- 
ner of testifying, and the Court of Appeals may 
not substitute its own judgment therefor. 
. [Ed. Note.— For other cases, see Appeal and - 
Error. Cent IMg. |§ 3901-3006; Dec. Dig. i 

13. Appeal and Erbob (§ 1050*)— Hasuless 
Error— Admission of Evidence. 

'In an action for relief against an alleged 
fraudulent local option election, and for an in- 
junction against the L<:sue of saloon licenses, 
where part of those whose votes were excluded 
testified at the trial, and had an opportunity to 
dispute the testimony concerning their alleged 
declarations, the admission of such declarations 
tending to disqualify them as legal voters was 
not prejudicial. 

[Ed. Note. — ^For other cases, see Appeal and 
Error, Cent Dig. «S 10(J8, 1069, 41t)3-4157, 
4166; Dec. Dig. 11050.*] 
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14. Ap*eai, and Brbob (| 1051*)— Habmlebs 

E^RROB— ADlflSSION OF EVIDENCE — FACTS 

Otherwise IObtabushed. 

Error, if any, in admitting declarations of 
a voter, was immaterial, where there was other 
evidence before the court which would warrant 
it in determining bis qualifications. 

[Bid. Note. — For other cases, see Appeal and 
Error, Cent. Dig. %i 4161-4170; Dec. Dig. i 

15. Appeal and Ebbob (| 931*)— Review— 
Pbesumptiopjs— Weight Given to Inad- 

UISSIBU: IlVIDENCE. 

In an action for relief against an alleged 
fraudulent local option election and to enjoin 
the issuance of saloon licenses, tried to the court 
without a jury, it will not be presumed that the 
court gave any weight to testimony not lawfully 
admissible. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. §§ 3728, 3762-3771; Dec. 
Dig. § 931.*] 

le. Witnesses (S§ 292, 305*)— Privilege- 
How Witness Voted— Waiver. 

A voter cannot be compelled to testify 

against his will as to how be voted; but this 

is a personal privilege which he may waive. 
[Ed. Note.— For other cases, see Witnesses, 

Cent. Dig. §§ 1008, 1053-1057; Dec. Dig. H 

292, 805.*] 

Appeal ■ from District Court, Archuleta 
County; Charles A. Pike, Judge. 

Suit by the People of the State of Colorado, 
on the relation of Estle M. Parr, for himself 
and all others similarly situated, against J. 
B. Patterson, as mayor, Charles A. Day and 
others, constituting the board of trustees, 
and A. M. Euiigh, town clerk and recorder, 
of the town, of Pagosa Springs, Colo. Judg- 
ment for relator, and defendants appeal. Af- 
firmed. 

Reese McCloskey, of Durango, and A. M. 
Emlgh, of Pagosa Springs, for appellants. 
€eorge W. Lane and Charles A, Johnson, 
both of Durango, for apiJellees. 

HURDBUT, J, [1] May 16, 1912, appellees 
filed motion in this court to strike the bill 
of exceptions. This motion was filed 20 
months after the filing of the transcript of 
record, and after two motions had been filed 
by aiipellees in the Supreme Court, both of 
which were ieard and determined by that 
court; but In neither of said motions, or ar- 
guments therein, was any suggestion made 
as to the bill of exceptions not being proi)er- 
Jy a i)art of the record. Under these dr- 
tumstances, whatever rights aiti)ellees had to 
hiive the bill of exceptions stricken from 
tl'e record were waived by them. Murphy v. 
<unningham, 1 Colo. 407; City of Central ▼. 
Wllcoxen, 3 Colo. 566; Gilpin v. Gilpin, 12 
Colo. 504, 21 Pac. 612 ; Grelg v. Clement et 
al.. 20 Colo. 107, 37 Pac. 960; Rltchey ▼. 
People, 23 Colo. 314, 47 Pac. 272. 384. In 
the last case cited It was held that after 
a delay of four months after filing transcript, 
and where two motions had been filed In 
the interim without suggesting in either the 
absence of a proper bill of exceptions, a mo- 
tion to strike bill of exceptions came too 



late. Nothing at>pear8 In the record b^ore 
us to excuse so long a delay In filing the mo- 
tion to strike. The same will be denied. 

[2-7] tv'e wIU now consider the case aa 
presented by the record. May 9, 1910, In 
the district court of Archuleta county, ap- 
pellees (plaintiffs below) filed their complaint 
against appellants (defendants), therein al- 
leging that on April 5, 1910, an election for 
municipal ofilcers was held in the town of 
Pagosa Springs in said county, at which 
there was submitted to the qualified voters 
thereof the question as to whether or not 
said town should become anti-saloon terri- 
tory ; that the votes upon said question were 
duly counted, canvassed, and returned by 
the proper authorities; that by such returns 
it appeared that 148 rotes were cast In the 
affirmative of such proposition, and 164 votes 
in the negative. It was further alleged that 
about 20 people, naming them, voted at said 
election In the negative upon said proposi- 
tion, all of wnom were illegal voters, and 
that, had it not been for such illegal votes, 
the returns would have shown the affirma- 
tive of the proposition to have been duly car- 
ried; that all the votes cast In the affirma- 
tive were legal ; that two of the judges of 
election fraudulently conspired together to 
prevent, and did prevent, certain qualified 
electors from voting, closing with a prayer 
that defendants be enjoined from issuing any 
saloon licenses in said town, or any Ucenees 
for the sale of intoxicating liquors ; and that 
all such licenses issued subsequent to the 
election be revoked by the city council. To 
this complaint defendants filed a demurrer, 
challenging the jurisdiction of the court 
over the subject-matter, alleging that the 
complaint did not state facts sufildent to 
constittite a cause of action, and that there 
wfts a defect or misjoinder of parties defend- 
ant. The demnrrer was overruled, after 
which answer and replication were duly 
filed. 

The question as to whether or not the dis- 
trict court had jurisdiction to hear and de- 
termine the Issues formed by the pleadings 
is squarely presented to us for determina- 
tion, and must be dlsi)()sed of before consid- 
ering the merits. It is noticeable that there 
is no constitutional or statutory provision of 
this state which provides a method or proce- 
dure for testing the validity of an election 
held under the local option statute. The 
Session I^ws of 1907, p. 495, known as the 
"Tjocal Option Law," while providing the man- 
ner of holding an election and voting upon 
the question, prescribes no method for testing 
the validity thereof. Appellants' position la 
that no provision of the ConsQtntion nor any 
legislative enactment confers jurisdiction up- 
on the district court under its legal or eqnl- 
table powers to hear and determine tbis 
cause; that if appellee, relator, had any 
I remedy, it was only through a proceeding In 
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the nature of quo warranto; and tbat the 
local optt«n act of 1907 Is silent upon th« 
qnestion. On the other, band, appellees, 
while admitting 'the absence of statutory au- 
thority, contend that, under section 11, art 
6, of the Constitution, the district court had 
plenary power and jurisdiction to hear and 
deteraiine this cause. Obriously the ques- 
tion presented Is of grave importance. 

The two sections of the Constitution which 
bear directly upon the dlscuaslon read as 
follows: (1) Article 6, | 11: "The dlsti-ict 
courts shall have original Jurisdiction of all 
causes, both at law and in equity, and such 
appellate Jurisdiction as may be conferred by 
law. They ahall have original jurisdiction 
to determine all controversies upon relation 
of any person on behalf of the people, concern- 
ing the rights, duties and liabilities of rail- 
road, telegraph or toU road companies or 
corporations," (2) Article 7, | 12 : -The Gen- 
eral Assembly shall, by general law, desig- 
nate the courts and Judges by whom the 
several classes of election contests not herein 
provided for shall be tried, and regulate the 
manner of trial and all matters incident there- 
to, bnt no such law shall apply to any con- 
test arlalDg ont of an election held before its i 
pasnage." It has been held by the Supreme 
Court that section 11, art. 6, Is the only pro- 
vision of the Constitution which fixes the Ju- 
risdiction of the district court Denver Cir- 
cle R. Co. V. Nestor, 10 Cola 403, 15 Tac. 
714. The proceedings below were clearly of 
an equitable nature. The ultimate object 
80ug;ht was to purge the ballot of fraud, en- 
join the city council from Issuing any further 
liquor licenses, and to compel the council to 
revoke any such licenses issued subsequent 
to the election. Section 11, art 6, quoted, 
purports to define the Jurisdiction of district 
courts. It is sweeping in its terms, and the 
language used suggests nothing of ambiguity 
as to its meaning. We find nothing else- 
where in the Constitution which appears to 
limit or qualify its jurisdiction as therein 
granted. Our attention had not been called 
to «Ay decision iu the appellate courts of 
this state In which the jurisdictional powers 
.of the district court under this section were 
challenged in a case of this kind ; hence, no 
assistance can be obtained from our own 
courts in determining the proposition. Many 
states, however, have constitutional provi- 
sions similar to section 11, and almost identi- 
cal with it in phraseology, and many ded- 
sions therein have been rendered involving 
questions growing out of local option and 
other similar elections, in which such con- 
stltational provisions have been interpreted 
and tlie law as applicable thereto construed 
to a greater or less extent. 

By reason of the absence of a provision of 
the Coitstitntion or statute designating a 
fonun or tribunal with power to investigate 
and determine frauds and mistakes iu an 
•lection of this kind, th^ question is narrow- 



ed to the one proposition: Did the district 
court, under its equity powers as granted by 
section 11, . have Jurisdiction and power to 
entertain this cause and grant the relief 
prayed for? We think the equity doctrine 
upon which appellees so strongly rely should 
be qualified in this: that, while admitting 
the maxim that "a court of equity will not 
permit a wrong without providing a remedy," 
the doctrine does not apply unless the court 
of equity has Jurisdiction to hear and deter- 
mine the subject-matter submitted to it 
Jurisdiction Is the very question now before 
us. If it be conceded tbat the district court, 
under Its equity powers, has Jurisdiction of 
this case, then there Is no question but what 
it can grant full relief from the alleged wrong 
as stated in the complaint Courts of equity, 
the same as courts of law, from the earliest 
times to the present, 'have been limited in 
their jurisdictional powers. Wlieu such 
courts were first recognized in the remote 
past there was an apparent disposition on 
their part to Intrench upon the jurisdiction 
of courts of law In proceedings wherein the 
subject-matter had been previously cogniza- 
ble only by the latter courts, and for many 
years there was constant friction between 
the two courts as to their respective Juria- 
dictiou over the various causes of action 
which arose for determination. In modern 
times, however, such controversies have rare- 
ly arisen, as the highest Judicial tribunals oX 
England and the United States have defined 
the status of the respective courts as to their 
Jurisdictions and powers. 

Another question here arises, namely: Is 
the district court, under s^tion 11, restricted 
in the exercise of its equity powers to such 
cases or causes only as were cognizable in 
courts of equity prior to the adoption of our 
Constitution? This inquiry is important in 
the light of decisions hereinafter cited. 
States having substantially the same consti- 
tutional provision have recognized the Ju- 
risdiction of the courts, under their equitable 
powers, to entertain and. decide cases similar 
to the one at bar, although it was conceded 
that election contests between individuals 
for an office, and Sections where proposi- 
tions were submitted to the electors to be 
voted on, were unknown at common law, ei- 
ther in the courts of law or equity. From 
a careful review of those decisions, in the 
light of the record before us, we think we 
may well sustain the Jurisdiction of the dis- 
trict court in the proceedings below. Eh-ery 
consideration of Justice, fairness, and duty 
to the majority of the legal voters of the 
town Impels us to this conclusion. The de- 
murrer having admitted the facts well plead- 
ed in the complaint, the charges therein con- 
tained show that ever since the election the 
goverameutal functions of the town, with ref- 
erence to the liquor question, have been 
administered In direct opposition to the de- 
clared will of the majority of the legal vot- 
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ers thereof. We think a plain, natural Inter- 
pretation of the language of section 11 sup- 
ports the fullest exercise of the equity pow- 
ers of the district court in this proceeding. 
It Is clear from the allegations of the com- 
plaint that, If jurisdiction of the district 
court be denied, the election was a fraud and 
a sham as to the majority of the legal vot- 
ers of the town, as well as to all law-abiding 
citizens therein; and If, In the future, sim- 
ilar elections should be held under the local 
option law in other communities, and the 
will of the majority of the legal voters there- 
in be nullified by fraud and unlawful acts, 
such as claimed here, the same condition will 
exist there as here, and no relief can be ob- 
tained. In other words, as to whether or 
not this condition shall obtain indefinitely in 
this state depends entirely upon future ac- 
tion of the Legislature. If the Legislature 
refuses to act, the people are without rem- 
edy. We do not think the framers of the 
Constitution ever Intended such a condition 
to prevail. It may go without saying that 
the average voter and citizen has always en- 
tertained a belief that if at any time follow- 
ing an election It could be shown that frauds 
were perpetrated therein, and by reason 
thereof a proposition in which they were 
vitally Interested had been carried or defeat- 
ed by a majority of the legal voters, but the 
result bad been declared against the vote of 
the lawful majority, there was always a 
door open to some judicial tribunal created 
and maintained by them, to which they could 
appeal with perfect confidence that such tri- 
bunal wonla give ear to their complaint and 
right the wrong without unreasonable delay. 
If we were to hold that no court exists in 
this state which has power to give relief 
against the result of a fraudulent election 
under the local option act, then, Indeed, a 
most unfortunate condition prevails. Sup- 
pose at an election a question should be sub- 
mitted to the electors for their determina- 
tion ; that an affirmative vote thereon would 
mean ruin and bankruptcy to the property 
of the electors; that a decisive majority of 
the legal voters should vote in the negative, 
but fraudulent votes were cast In the affirm- 
ative sufilclent In number to show,- on the 
face of the returns, the question carried, and 
the result so declared — can It be that upon 
proper application being made by the ag- 
grieved voters no court could be found within 
the state with power to prevent the consum- 
mation of the fraud, and the destruction of 
their property rights, simply because no stat- 
ute could be found which in terms authoriz- 
ed some court to give relief? We are pleas- 
ed to know that many courts of acknowledg- 
ed celebrity lend ready ear to petitions In 
such cases, and extend the benign arm of 
equity to shield the Injured community from 
the effects of such frauds. 

It may be well again to briefly call at- 
tention to these facts, viz. : This election was 



antborfsed by stathte; It was petltloaaa 
for, called, conducted, ballots canvassed, re- 
turns made, and result declared — all In ac- 
cordance therewith. It had been held and 
entirely completed. After the election the 
council Issued licenses, and otherwise recog- 
nized the town as "wet" territory. The com- 
plaint charges that two of the judges of elec- 
tion fraudul^itly conspired together to pre- 
vent certain qualified electors from voting, 
and did fraudulently and wrongfully prevent 
them from casting their ballots at such elec- 
tion. Other fraudulent acts are charged 
against some of the voters, and many ille- 
gal votes are allied to have been cast, 
counted, and returned. The proceeding 
below in no way sought to eojoin, or other- 
wise control, the action of any official or 
canvassing board connected with the elec- 
tion. In this respect this case can be 
readily distinguished from the great ma- 
jority of decisions elted in the briefs. In 
fact, there is but a small percentage of the 
decisions dted that did not have to do with 
controlling or enjoining election officials in 
the performance of their duties. From the 
earliest times courts of equity have assumed 
Jurisdiction over all questions grounded in 
fraud, and have proceeded to the extreme 
limit of their jurisdictional powers in grant- 
ing relief from the injurious consequences 
thereof. As equity continued to expand with 
the growth of civilization, it unhesitatingly 
took cognizance of every new situation where- 
in the law was inadequate to give relief, 
and particularly in cases of fraud which in- 
juriously affected property rights. Then why 
should not this benign power of equity be 
broadened and extended so as to protect the 
purity of elections and the sacred rights oC 
the elective franchise? Surely the rights of 
franchise are tantamount to those afFeeting 
property. 

The multitude of decisions of the courts 
of last resort of this country almost without 
exception declare that election contests strict- 
ly speaking were unknown to the courts of 
common law or equity, and, further, that the 
latter courts have no inherent power to try 
such contests. During the early days of equi-. 
ty jurisprudence in England, questions of pub- 
lic importance such as local option, bond is- 
sues, etc., were never submitted to the citi- 
zens dt a municipality for their approval. 
Such matters were within the' exclusive ju- 
risdiction of Parliament. This fact accounts 
for the absence of early judicial opinions 
involving such subjects. For the same rea- 
son, the early text-writers make no mention 
of such elections. The practice of submit- 
ting such questions to the ballot seems to be 
of modern origin, and sanctioned (mly under 
a republican form of government. If, under 
the early practice of courts of equity, they 
assumed the right to meet every new situa- 
tion wherein the law was Inadequate, and ex- 
tend their jurisdiction to new subjects or 
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controTersIee not pr^rlously known to bare 
b«en of equitable cognizance, what good rea- 
son can be given why modem courts of equi- 
ty may not follow the same practice? The 
very gravamen of the case at bar Is fraud. 
The court Is appealed to to determine the 
facts In Issue, and. If the evidence sustains 
the charges made, It Is asked to declare the 
truth and Issue any writ or command with- 
in Its power which may be necessary to right 
the wrong and give effect to the will of the 
majority of the legal voters as expressed by 
their ballots. This being then a proceeding 
to test the validity of an election upon a 
question of local option, and such proceeding 
being heretofore unknown to the courts of 
common law or equity, the law providing no 
remedy, why should not a court of equity 
entertain the same and give whatever relief 
the exigencies of the case require? And par- 
ticularly so as fraud Is the controlling ques- 
tion for investigation by the court, and is a 
subject which baa always been of equitable 
cognizance. There Is nothing in the Consti- 
tution or statutes which directly or by Im- 
plication prohibits the court from assuming 
such Jurisdiction when no special proceeding 
has been provided. On the contrary, the Ju- 
risdiction conferred on the district courts by 
section 11 should be construed as all-embrac- 
ing, as Its terms are unrestricted. 

We do not see that the questions Involved 
In this case are wholly polItlcaL It Is set- 
tled by the great weight of authority that 
questions purely political In their nature 
cannot be heard or determined by a court 
exercising equity powers. Hence courts of 
equity have been denied Jurisdiction or pow- 
er to restrain by injunction the holding of an 
election, or to enjoin an election official or 
board from counting or canvassing the bal- 
lots, making returns, or .declaring or publish- 
ing the result thereof. Vlckery v. Wilson, 
40 Colo. 490, 90 Pac. 1034 ; McCrary on Elec- 
tions (4th Ed.) {{ 3S7. 389; Dillon, Munici- 
pal Corporations (5th Ed.) ff 379, 1552 
(note) ; 22 Cyc. p. 886. The reasons gener- 
ally given are that an election Is a political 
matter, and that In most every case of a con- 
tested election for office the contending per- 
son has a plain remedy at law, usually by a 
proceeding In the nature of quo warranto, 
and that, where questions local to the com- 
munity are submitted to the electors there 
are generally statutes providing a method by 
which, and a court or tribunal In which, the 
validity of such elections can be determined. 
In the case at bar, there being no provision 
in the statute providing a forum or procedure 
for testing the validity of this election, any 
relief obtainable must emanate from the gen- 
eral equity powers granted by section 11, 
art 6, of the (institution. The authorities 
upon that point will now be considered. 

In Mayor v. Cooper, 6 WalL 247, IS L. Ed. 
861, the court, in construing a provision of 
the Constitution of the United States similar 



to the one found in section 11, art. 6, of the 
Constitution of Colorado, used the following 
language: "The Constitution provides that 
'the Judicial power of the United States shall 
be vested In one Supreme Court, and in such 
Inferior courts as Congress may from time 
to time, ordain and establish,' and that this 
power 'shall extend to all cases, in law and 
equity, arising under this Constitution and 
the laws of the United States.' • • • 
The power here under consideration is given 
In general terms. No limitation is Imposed. 
The broadest language Is used. 'All cases' go 
arising are embraced. None are excluded." 
To the same effect Is Osborn t. Bank of the 
United States, 9 Wheat 821, 6 h. Ed. 204. 
There are many decisions defining the words 
"case," "cause," and "suit" In 2 Words & 
Phrases, p. 1013, we find Ihe following: 
" 'CSause' is defined to be, in practice, any suit 
or action, or any question, civil or criminal, 
contested before a court of Justice. • • • 
'Cause' and 'case' are used as synonyms In 
statutes and Judicial decisions, each meaning 
a proceeding In court, a suit an action. 
• • • The term 'cause in law,' as used in 
Ctonst 111. 1870, art 6, { 12, providing that 
the circuit courts shall have original Juris- 
diction in all causes in law and equity, should 
be construed to Include an action In manda- 
mus." In People ex re]. Dean v. County Com- 
missioners, 6 Colo. 202, an alternative writ of 
mandamus was Issued by the Supreme Court, 
to which answer was filed. Demurrer was 
Interposed. The demurrer raised the ques- 
tion as to whether or not the matters alleged 
in the answer were issuable in mandamus 
proceedings. The demurrer was overruled. 
This was a controversy growing out of a 
county seat location. The answer to the al- 
ternative writ alleged that some 62 votes 
had been rejected from the count by the 
board of canvassers, which left the result of 
the election on its face as favorable to Hot 
Sulphur Springs as the county seat but de- 
nied that the votes so discarded were Illegal. 
The issue was sharply defined, and the court 
asked to determine the true result of the 
election. The court rendered final Judgment 
on the law and facts in the case. Chapter 
82 of the Code of Civil Procedure of 1877 
was devoted to the subject of mandamus. 
The Supreme Court held that a proper issue 
was presented by the pleadings under this 
chapter of the Code. The following excerpts 
are taken from the opinion: "The presump- 
tion which the law Indulges in favor of the 
conduct of public officers is always liable to 
be rebutted in a proper proceeding. Wheth- 
er this be a proper proceeding to test the 
validity of the election may, perhaps, depend 
upon the question whether the laws of the 
state afforded a plain and ample remedy for 
contesting the election. Code of Civil Pro- 
cedure, i 302. • » » Our statute makes 
no provision for a contest of an election of 
this character. No tribunal is provided, 
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and no mention is made of tlie subject The 
only election contests authorized In counties 
are those of officers. General Laws, sees. 
1013, 1034. It Is also clear that there is no 
remedy by quo warranto, for that remedy Is 
only employed to test the right to an office 
or franchise. High, Ex. Leg. Kem. $ 618; 
I'eople ex rel. v. Whltcomb, 55 111. 172. Un- 
less, therefore, the functions of the canvass- 
ing officers were of a Judicial nature, and 
their determination as to the result of the 
vote partakes of the nature of a Judgment, 
there remains no doubt of the right to In- 
quire Into the regularity and validity of 
their acts in this proceeding. What, then, 
were the powers conferred by law upon the 
board of canvassers? The general rule Is 
that the powers of canvassers are ministeri- 
al, involving simply the labor of counting the 
votes returned, and determining who has re- 
ceived the highest number. They have a 
quasi Judicial power to determine whether 
the papers transmitted to them are genuine 
election returns, but they have no judicial 
iwwer to reject votes polled. High, Ex. Leg. 
item. S 56; McCrary on Elections. §§ 81, 85, 
and authorities cited. Of course, the rule is 
subject to modiflcatlon by statute. No statu- 
tory modification, however, existed which in 
any manner changed the rule In the case at 
bar. The conclusion at which we arrive Is 
that the regularity of the proceeding of the 
board of canvassers may be inquired into 
in this proceeding, and. If the result of the 
election was in fact as alleged in the an- 
swer of the respondents. Justice and law alike 
require that the peremptory writ be denied." 
In that case there was no statute prescribing 
a forum or method for testing the validity 
of an election held to locate or remove a 
county seat, hence no remedy in law to in- 
(luire Into the validity thereof, but the covu-t 
clearly held that the charges of fraud and 
illegal voting alleged in the petition could be 
determined in a mandamus proceeding, and 
cites with approval the case of Calaveras 
County V. Brockway, 30 Cal. 336. The lat- 
ter case is also founded upon mandamus 
proceedings, and the facts therein and In 
the case of Dean v. County Commissioners, 
«upra, are noticeably similar. Identical ques- 
tions of law seem to have been raised In 
both cases, and the courts' rulings were the 
same. While nothing was said in the Cali- 
fornia case as to whether or not the statutes 
of that state provide a trlbtnial or proceed- 
ing for determining the validity of the elec- 
tion. It can be fairly iiresumcd that no such 
statute then existed. That opinion sustained 
the right of the lower court to thoroughly 
Investigate the frauds alleged to have been 
committed at the election through manda- 
mus proceedings. The court says: "Assum- 
ing, as we think may properly be done, that 
the board of suiiervlsors w^as the proper au- 
thority to canvass the votes cast at the 
Kpecial election respecting the location and 



establishment of the county seat, and to de- 
clare the result of such election, It does not 
therefore follow that their determination was 
conclusive, though in the first instance It 
stands as prima facie evidence that the re- 
sult was as declared. The determination of 
the board of supervisors that the town of 
San Andreas had received a majority of all 
the votes cast is prima fade evidence of the 
fact so determined, but, like all other prima 
facie evidence, it must be regarded as oiien 
to contradiction; and, If the fact be other- 
wise than as determined by the board. It 
would be an unjust denial of the rights of 
the electors of the county to shut the door 
against all remedy for the redress of the 
wrong. If San Andreas was elected, and 
thereby established as the county scat of Cal- 
averas county, it was by the expressed will 
of a majority of the electors who voted, and 
not by the determination or certificate of the 
board of supervisors. If a false estimate of 
the number of votes cast for the respective 
places was made and announced by the board, 
whether intentionally or otherwise. Justice 
demands that the injured party or portion of 
the citizens of the county should have the 
opportunity of making It manifest, and of 
having the true result ascertained and de- 
termined." The following citation Is a part 
of section 389, McCrary on Elections, viz.: 
"An adequate remedy will always be found 
either at law or In equity, for frauds per- 
petrated against the purity of electlona If 
the result has been secured by fraud, and 
the statute has provided no mode of redress, 
it by no means follows that no redress can 
be had." Paragraph 9, p. 392, 6 A. & E. Enc. 
of Law (Ist Ed.), reads as follows: "While 
the court will not enjoin the holding of an 
election, or the canvass of the vote, yet when 
the election is held to determine questions 
such as the removal of the county seats, or 
eubscribing to capital stock of corporations, 
and there Is no provision for contesting the 
election, it has been held that an injunction 
may be granted to prevent the officer from 
doing the act authorized by the ele<"tlon, 
where It Is alleged that the majority was 
caused by fraudulent or Illegal voting." 

Boren v. Smith et al., 47 111. 482, was a 
suit in equity over a county seat location; 
It being alleged that sufficient fraudulent 
votes had been cast to change the result of 
the election as announced. It was sought to 
enjoin the removal of the county seat as 
it then existed. The court ruled that the 
circuit court had Jurisdiction under Its equity 
powers to entertain and determine the suit. 
The court said: "It was urged that the court 
below had no Jurisdiction to entertain the 
bin. It Is, no doubt, true that a court of 
equity will never interfere to determine which 
of two persons has been elected to an office, 
or to try the rights of parties to hold an of- 
fice, as in such cases the law has afforded 
adequate and appropriate remedies, still this 
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Ifl not- a mere ooHteeted election. It is to 
determine where the citizens of a county 
liave the legal rlgbt to transact public busi- 
ness. It is true it may incidentally involve 
the question whether the vote has been fair- 
ly taken, and, tf fraud has been committed, 
to purge the polls. • * * And, as the 
Constitution and the law hare failed to af- 
ford a spedflc remedy to prevent this pro- 
vision from being defeated, it is eminently 
proper tlut equity should afford the requisite 
relief in such cases." People v. Wiaut, 48 
III. 263, was another county seat case, in 
wbieh tlie Supreme Court held tiiat a court 
of equity bad Jurisdiction over the case. The 
basis of the proceeding was fraud and Ul^cal 
voting. The court said: "This is a case un- 
like a mere contest of two individuals as to 
which shall exercise the powers and perform 
the duties of an office. In that case the in- 
dividuals are immediately interested, and the 
public remotely; but in this case it is a mat- 
ter of public concern to the people of the 
county. In that, the law has afforded an 
ample remedy by conforming to the statute 
authorizing them to contest the election to 
determine which is entitled to the office, 
while In this no means are provided by the 
statute for carrying into ^ect the will of 
tlie majority under the law, when, ai>par- 
ently, thwarted by fraud, accident, or mis- 
take; hence the necessity of equity to enter- 
tain Jurisdiction and afford relief." To the 
same effect: Simpson County v. Buckley, 85 
Miss. 713, 38 South. 104; Cerlul v. DeLong 
et al.. 7 Cal. App. 398, 94 Pac. 682; Maxey 
T. Mack, 30 Ark. 473. 

Appellants place great reliance on the case 
of Dickey v. Reed, 78 111. 262. That case 
does seem to limit the Jurisdiction of courts 
of equity under their former decisions strict- 
ly to county seat cases, and apiiears to sus- 
tain such Jurisdiction only because of a con- 
stitutional provision of that state. However, 
it is well to notice that the only issue before 
the court in that case was as to the power 
of a court of equity, under a constitutional 
provision like ours, to restrain the council 
from canvassing the returns made to them 
by the Judges and clerks of election. The 
court denied the Jurisdiction, which ruling is 
in haimony with A'ickery v. Wilson, supra, 
and tbe great weight of authority in this 
country. Another important and distinguish- 
ing feature of that case from the one at 
bar is tliat at the time the proceedings were 
b^uo in that case there was a statute of 
Illinois which provided for contesting the 
validity of the election under consideration. 
The following language appears in the opin- 
ion : "Thus it is seen there was complete, 
and. In every way, an ample, remedy express- 
ly provided for contesting this election un- 
der tbe statute, but it was not invoked. 
Hence there could be no pretense of Jurisdic- 
tion from necessity. The remedy was ob- 
Tiou.s. plain, and simple in its application, 
and, being ample and complete, there Is not 
130 P.-40 



the slightest reason wby eqotty should In- 
terpose and perform the functions of the 
county court, where the statute had placed 
it" On this point tttis case is in harmony 
with People v. Londoner, 13 Colo. 303, 22 
Pac. 764, 6 L. R. A, 444. The ease of Gibson 
V. Board of Supervisors, 80 Cal. 359, 22 Pac. 
225, arose over an election held at which 
was submitted the question of issuing t>ond8 
to build bridges. The action was in equity, 
and the Jurisdiction of the court was chal- 
lenged. It was charged that the returning 
board failed to count a large number of law- 
ful votes, thereby making it appear that a 
constitutional two-thirds majority had not 
voted in favor of the issue, while in truth 
and fact, as alleged, more than a two-thirds 
lawful majority had voted in favor of issu- 
ing the bonds. The court tried the issues, 
and entered its decree setting aside the order 
of the returning board, and declaring the 
question of issuing bonds had been duly car- 
ried. The Supreme Court sustained the equity 
Jurisdiction of the superior court, and in the 
opinion we find this language: . "But the 
main defense set up by apiiellaut is that no 
court by any form of action or proceeding, 
legal or equitable, has any Jurisdiction or 
authority to inquire into the result of an 
election on a question of the issuance of 
tMUds; that the whole matter is beyond the 
scope of Judicial investigation. It is said 
that there can be a contest in a court over 
the election to an office simply because the 
statute provides a procedure for such a con- 
test; but that as there is no such procedure 
provided for a contest alwut any other kind 
of election, and, as the subject is in its na- 
ture l>eyond tbe cognizance of courts, there- 
fore there is no Judicial Jurisdiction of any 
kind to determine any question rising out 
of such election. If that position be correct, 
then its consequences are far-reaching and 
alarminf:." The reasoning in this case was 
largely based upon the court's construction 
of a constitutional provision concerning tbe 
creation of indebtedness by counties only 
upon the assent of two-thirds of the qualifled 
electors, which provision is quite similar to 
that of tbe Constitution of IlUuois. in force 
when tbe opinion was rendered In Dickey 
V. Reed, supra. 

Kennedy v. Warner et al., 51 Misc. Rep. 
362, 100 N. X. Supp. 616, was a proceeding 
wherein one Kennedy sought to restrain the 
town clerk and others from proceeding under 
a local option election, claiming that the ' 
election was Illegal by reason of the absence 
of a lawful petition preceding the election 
as retiuired by law. The Supreme Court of 
A'ew York (corre.sponding to our district 
court) granted the writ of injunction after 
determining the issues. The court says: "If 
I am correct in this conclusion, it would 
seem that the plaintiff is entitled to relief 
in some form. The remedy, however, is not 
a resubmission at a special town meeting, 
neither is it mandamus, as that issues to 
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coaii)el the iMi^ormance' of datleB which 
should have been performed but which have 
been neglected. It Is equally clear that the 
validity of an election- as to local option 
cannot be inquired Into upon a writ of 
certiorari. Notwithstanding the plaintiff did 
not bring this action in behalf or himself and 
all others interested, I think this court had 
jurisdiction to restrain the defMidants from 
proceeding In violation of tew and to the 
prejudice of the Individual rights of the 
plaintiff." The same court last mentioned 
In Raymond ▼. Clement, 118 App. Wv. 528, 
102 N. Y. Snpp. 1070, decided that, la the 
absence of a statute providing a mettjod and 
forum for testing the validity of an election 
held under a local option statute, the 
Supreme Court had Jurisdiction under its 
equity powers granted by the Constitution 
to hear and determine a cause Involving the 
validity of such election. In the case there 
considered there was a statute providing for 
the resubmission of the question, in case It 
had been Improperly submitted at the former 
election. The following excerpt Is found In 
the opinion: "The only question presented 
by this appeal Is whether the plaintiffs can 
obtain relief In an action in equity, or must 
they seek redress In the manner provided by 
section 16 of the Uquor tax law. » • • 
Unless the statutory provisions furnish not 
only a remedy, but the exclusive means of 
righting the wrong complained of, unques* 
tlonably a court of equity would have Juris- 
diction in the premises." In the same court 
may be found another case Involving ques- 
tions arising under a local option election: 
Ulrlch v. Clement (Sup.) 124 N. Y. Supp. 
133. In that case certain propositions were 
submitted under the liquor tax law to the 
voters. It was claimed in the petition that 
the board of Inspectors erroneously and 
falsely certified the result of the vote, and 
equitable relief was asked for. The Supreme 
Court again ruled that under its constitu- 
tional power It had full Jurisdiction In equity 
to hear and determine the case and grant 
the relief prayed for. The following excerpts 
nre taken from the opinion: "The defend- 
ants • • • contend that plaintiffs have 
adopted the wrong remedy, that a court of 
equity has no Jurisdiction In the matter, and 
that even though proposition No. 4 was car- 
ried at the town meeting in question, and 
that the votes properly counted showed that 
fact. If the inspectors made a false certlfl- 
^ cate as to the result, certifying that It had 
I><>en lost, whereas the ballots showed It had 
been carried, a court of equity has no power 
to right this wrong, and that the only reme- 
dy that the plaintiffs have Is to apply for a 
resubmission of the question at another town 
meeting. I cannot agree with the learned 
counsel for defendants in this proposition. 
If questions under the liquor tax law are 
properly submitted to the voters at a town 
meeting and the proijosltions are carried by 
a majority of the legal votes cast on those 



questions, and tbe lnspect(»B make a false 
certificate certifying that the propoaitlons 
were lost, when the votes showed that they 
were carried, If there Is no law to give an 
aggrieved party relief without going through 
the expensive and uncertain process of re- 
submitting the questions at another town 
meeting. It is time there was some authority 
to correct such a wrong, and the Supreme 
Court exercising its equity Jurisdiction has 
authority to afford equitable relief In a case 
of this character If the facts warrant it. 
N. Y. Const art e, I 1. • • • What la 
wanted In this matter, as in all other similar 
controversies. Is an honest election and an 
honest canvass of the vote, and thai have 
the result correctly and honestly certified. 
• * • For the time has not yet come 
when Uie Supreme Court Is without power 
to right a wrong If the facts show that a 
wrong has been committed." Article 6, | 1, 
of the New York Constitution, above refer- 
ed to, reads partly as follows: "The Su- 
preme Court Is continued with goieral Juris- 
diction In law and equity, subject to such 
appellate Jurisdiction of the Court of Appeals 
as now is or may be prescribed by law not 
inconsistent with this article." Our section 
11 of the Constitution is fully as broad and 
far-reaching In conferring Jurisdiction on the 
district court as that of New York which 
confers Jurisdiction on the supreme court 
While the case of Innes ▼. Lansing, 7 Paige 
(N. Y.) 583, Involved matters growing out of 
a partnership, wherein it appeared that there 
was some doubt of the Jurisdiction of a 
court of equity, the chancellor used this 
language: "I regret that I am obliged to 
extend the Jurisdiction of this fourt to this 
new class of cases. But whenever the Leg- 
islature creates new rights In parties, for the 
protection and enforcement of which rights 
the common law affords no effectual r«uedy. 
and the statute Itself does not prescribe the 
mode In which such rights are to be protect- 
ed, this court. In the exercise of Its acknowl- 
edged Jurisdiction, Is bound to give to a 
party the relief to which he Is equitably 
entitled under the statute." 

The case of Shaw et al. ▼. Circuit Court, 
27 S. D. 49, 129 N. W. 007, Is a recent and well- 
reasoned case, wherrfn the authorities . both 
pro and con were reviewed at considerable 
length. This case was an original proceed- 
ing in the Supreme Court for a writ of 
prohibition against the circuit court to pro- 
hibit it from continuing an injunction there- 
tofore granted by said court against the 
removal of the county records, until the 
merits of the contest could be det^ded. Il- 
legal voting and various acts of fraud on 
the part of election officials was the basis of 
the suit. The equity Jurisdiction of the 
circuit court was challenged by petitioner, 
but the Supreme Court sustained the circuit 
court It seems there was a statute provid- 
ing for contesting a county seat electltm. 
The following excerpts are taken from the 
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opinion, to wit: "The precise questions 
under consideration by the conrt In that 
case are not dUiclosed by the record, and, If 
the case be considered as holding that a 
proi)er and legitimate exercise of pnrely 
political power cannot be controlled or in- 
terfered with by the courts, it must be con- 
ceded that the conclusion reached is sustain- 
ed by an orerwhelnlng weight of authority. 
Bat, where frsnd or a total want of power 
on the part of the political agency employed 
is involred, the questton is an entirely differ- 
ent one, and, where either fraud or want of 
power appears, Judicial decisions are tiot 
wanting which hold that courts may inter- 
fere with the resulta of such elections wliere 
they may inyol-ra the wrongful expenditure of 
public moneys to the Injury of the voters 
and taxpayers. And antborltiee even go be- 
yond this, where through fraud conatltntioo- 
al proTisloDS may be rendered inoperative or 
defeated." After commenting on cases cited 
from Washington and Michigan, apparently 
against the power of eqiiity to give relief in 
those' cases, the conrt contlnnes: "Apparent- 
ly the Legislature has aude no proivisloa foe 
contesting such elections In those states, and 
the courts there follow the wril-settled rule 
that courts of equity will not review the ac- 
tion of boards or officers where they are 
wholly political in character. But the rea- 
sons given for these decisions are not con- 
trolling here, where the Liegislature has 
made election proceedings reviewable by the 
courts in contest actions. But, even if these 
decisions may be interpreted as holding that 
because the acts Involved are political in 
character the courts shall not interfere to 
prevent the consummation of fraud which 
may result In defeating the law and the will 
of the people, we do not wish to be under- 
stood as concurring in such views." Section 
14, art 6, of the Constitution of South 
Dakota, reads partly as follows : "The circuit 
courts shall have original Jurisdiction of all 
actions and causes, both at law and in equi- 
ty, and such appellate Jurisdiction as may be 
conferred by law and consistent with this 
Constitution." 

In Lanier et al. v. Padgett et al., 18 Pla. 
842, another county seat proceeding, an in- 
junction to restrain the county officials from 
removing the records from the existing coun- 
ty seat was denied by the circuit conrt, and 
ai^eal taken to the Supreme Court. The 
petition alleged that the election to determine 
the location of the county seat was illegal 
for the want of a sufficient petition. The 
conrt said: "Under the general prayer of 
the bill that the members of the board of 
county oommissioners be enjoined from mak- 
ing any order or doing any act in the direc- 
tion of effecting a change of the location of 
the county seat and the removal of the coun- 
ty offices and records by reason of the re- 
sult of the election, an injunction should 
have been granted. The Injunction prayed 
was not to restrain' the members of the 



board as canvassers of the result of an elec- 
tion, but to restrain them from acting upon 
the result of an unauthorized election. They 
would, • tlieref ore, be not enjoined from do- 
ing what the laws required them to do, but 
from doing an unlawful act." A portion of 
section 11, art 5, of the Constitution of 
Florida, reads as follows: "The circuit 
courts shall have exclusive original Jurisdic- 
tion in all cases In equity, also in ail cases 
at law," etc. 

Many other cases might be dted holding 
to the views expressed in the decisions here- 
inbefore mentioned, but the list need not be 
extended. After a careful review of the au- 
thorities on both sides of the question, we 
conclude that sounder logic and more per- 
suasive reasoning predominates in favor of 
those authorities which sustain the Jurisdic- 
tion of courts of equity in cases of this char- 
acter, and that such rulings tend to promote 
honest elections, discountenance fraud, and 
better protect the general public interests. 
We therefore hold that in the case at bar, 
there being no statutory provision for con- 
testing the validity of an election under the 
local option statute, and it appearing from 
the record that the election had been entirely 
completed, and the object of the suit brought 
was not to restrain or enjoin any official 
from performing prescribed duties tn and 
about said election, and it further appearing 
that Illegal voting and frauds occurred at 
said election, whereby the result was chang- 
ed, the district court, under its greneral equity 
powers granted by section 11, article 6, of the 
Constitution, had power to entertain said 
action, purge the election of frauds, and 
afford such relief as the exigencies of the 
case 'seemed to require, and had power to 
issue' the writ of injunction if supported by 
the evidence and proofs adduced at the trial. 
In reaching the conclusions above expressed, 
we by no means overlook the fact that many 
courts of enviable standing in other states 
have given this subject serious consideration 
and arrived at conclusions directly opposed 
to those we have announced. We will not 
however, attempt to declare vrhere the 
weight of authority rests. Notwithstanding 
many of the opposing authorities are support- 
ed by cogent and forceful reasoning, we feel 
better content with the reasoning and re- 
sults of the authorities we have decided to 
follow. This opinion having been alteady ex- 
tended to a greater length than desired, we 
will not attempt a discussion of the opposing 
authorities, but append a list of those which 
seenl to be stroikgest in support of the op- 
posite side of this issue, viz.: Parmeter v. 
Bourne, 8 Wash. 45, 35 Pac. 586, 757; State 
V. Police Jury, 41 La. Ann. 846, 6 South. 777; 
State V. Judge, 13 La. Ann. 89; Hagens v. 
Police Jury, 121 La. 634, 46 South. 676; 
Caldwell et al. v. Barrett et al., 73 Ga. 604 ; 
Skrlne et al. v. Jackson et al., 73 Ga. 37T; 
Sanders v. Metcalf et al., 1 Tenn. Cb. 416; 
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Harrell et al. ▼. Lynch et al., 66 Tex. 146; 
Attorney General v. Supervisors, 33 Mlcb. 
289: Illpp V. Supervisors, 62 Mich. 456, 29 
N. W. 77; 10 Am. & Bug. Enc. of Law, 816. 

[8] We will now give consideration to sec- 
tion 12, art. 7, of the Constitution. This 
section in Its present wording was incorpo- 
rated In the Coustitutlou at the time of its 
adoption in 1876. There were only three 
classes of election contests referred to there- 
in when adopted, namely: (a) Section 3, art. 
4, refers to contested elections of certain 
state officers, wherein opposing candidates 
were contending for the same office, such 
contests to be determined by the two houses 
of the Legislature, (b) Section 10, art. 5, 
refers to election contests of the members 
of the house and senate, each body being 
made the judge of the election and qualifica- 
tion of its respective members, (c) Schedule 
of the Constitution, section 13, refers to con- 
tested elections of the offices of judges of 
the supreme, district, and county courts, and 
district attorney, these contests to be decid- 
ed by the Governor and Attorney General, 
who determine who is entitled to election 
certificates. These three classes of election 
contests refer exclusively to disputes between 
contending candidates for the various of- 
fices. We think the framers of the Constitu- 
tion, la using the words "the several classes 
of election contests not herein provided for," 
had in mind similar classes of election con- 
tests elsewhere mentioned in the Constitu- 
tion, which only referred to contests for pub- 
lic office. We find no mention in the original 
Coustitution of any "election contest" where- 
in a question is to be submitted to the voters 
at an election for their approval or disap- 
proval. In 1876 local option laws were but 
little known, if at all, and it is a fair pre- 
sumption that the phrase "classes of election 
contests not herein provided for" had refer- 
ence only to classes of election contests grow- 
ing out of a dispute concerning some public 
office, and could not have referred to or con- 
templated such an election as we are now 
considering. Be that as it may, there is 
nothing In section 12 which in any way quali- 
fies section 11, art 6; hence the power of the 
district court to exercise its equity jurisdiction 
granted by section 11 would still remain, re- 
gardless of section 12. The General Assem- 
bly under its plenary power would have au- 
thority to enact legislation commanded by 
that section, even if it were wholly at)sent 
from the Constitution. The section can only 
be considered as a constitutional mandate 
to the General Assembly to do the thing 
therein commanded, and, if the latter body 
should decline or neglect to act In pursuance 
of the mandate, there is no way known to 
coerce the Legislature into obedience. It 
cannot be said that section 12 Is a limitation 
upon the power of the General Assembly to 
pass any act concerning other "election con- 
tests" than those mentioned therein. Cooley's 



Constitutional limitations (6th Ed.) p. 104, 
reads as follows: "In creating a legislative 
department and conferring upon it ttte leg- 
islative power, the people must be under- 
stood to have conferred the full and com- 
plete power as it reets in, and may be exer- 
cised by, the sovereign power of any coun- 
try, subject only to such restrictions as they 
may have seen fit to impose, and to the lim- 
itations which are contained in the Constitu- 
tion of the United States. , The legislative 
department is not made a special agency for 
the exercise of specially defined legislative 
powers, but is intrusted with the general au- 
thority to make laws at. discretion." 

[9,10] Appellants claim tiiat the petltioa 
for submittlDg the anti-saloon territory ques- 
tion to the voters was fatally defective. The 
court would be well justified in i>asslng this 
objection by unnoticed, for the reason tliat 
a copy of the petition does not appear In the 
abstract of record. This omission is a clear 
violation of rule 14 (SO Pac, riii) of the Su- 
preme Court, to which court- this case was 
originally appealed. However, we will de- 
termine the objection on its merits. The 
first objection to the petition is that it does 
not appear on its face to have been signed by 
40 per cent, of the qualified electors voting 
at the last general election in the town of 
Pagosa Springs. We see no merit In this 
contention. The evidence clearly shows that 
at the last general election of the said town 
of Pagosa Springs, in 1909, the total vote 
cast was 113. The petition contains more 
than enough names purporting to be quali- 
fied electors to conform to the statute. There 
is nothing in the local option act of 1907, 
supra, which requires the petition to show 
this fact on its face. Moreover, a form of 
petition Is prescribed In the act, whlfh form 
is substantially followed by the petition. It 
was verified and was In substantial conform- 
ity with the statute respecting sueh veri- 
fication. The statute reads: "Such petition 
so verified, or a copy thereof, duly certified 
as hereinafter provided, shall be prima, fade 
evidence that the signatures, statement of 
residence, and dates upon such petition, are 
genuine and true, and that the persons sign- 
ing same are qualified electors of the politi- 
cal saibdivlslon named." 

[11] Appellants further question the suffi- 
ciency of the petition upon the ground that 
the verification does not state "the residence 
address of the persons signing said affidavit, 
or that such person or persons Is or are 
qualified electors" of the town. This objec- 
tion has some merit, but we believe the veri- 
fication substantially conforms to the statute 
In this respect. A part of the verification 
reads as follows: "I, the undersigned elec- 
tor of the town of Pagosa Springs, do 
solemnly swear," etc. It Is true this part of 
the verification does not use the words 
"qualified elector," and does not state in 
terms the "residence address" of affiant la 
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Pagosa Springs, but we think th< phrase 
Just quoted implies by fair inference .that 
affiant was a quatifled elector and that hla 
residence was in that town. No street num- 
ber or other specific designation ot affiant's 
domicile is required by the statute to. be 
stated, as would h6 the case if the town 
contained a iiopulation of over ten thousand 
people. Apiiellants further assert that the 
petition is fatal, lu that the slguera thereof 
have not therein stated their residence a4- 
dress, and It is not shown therein that .they 
signed the petition not more than 90 days 
preceding the date of filing the same. The 
petition was tiled March 4, lUlO. It contained 
three columns, the first headed by the word 
"name." In tills column all the signatures 
appeared. The second column was headed by 
the word "residence," under which appear- 
ed, after each name, the words "Pagosa 
Springs." The third column was headed by 
the word "date," under which was written, 
after each name, either a certain date lu 
January or a certain date in February, but in 
some instances the year was omitted. As 
46 names were all that was required by the 
statute to api>ear on the petition, if those 
names after which the year was not written 
be eliminated, there still remain 54 names 
after which the year 1910 is written; there- 
fore the petition is not open to the objection 
raised. It is obvious from an Inspection 
of the petition that none of the signatures 
were written thereon more than 00 days pri- 
or to its filing. As to the complaint stating 
facts sufilcient to constitute a cause of ac- 
tion, we think there can be no question that 
it does. 

Proceeding now to a consideration of the 
evidence, 21 persons are charged in the com- 
plaint as haying illegally voted at said elec- 
tion against the town becoming anti-saloon 
territory. A large number of wltne.s.ses gave 
testimony at the trial on behalf of both par- 
ties, and the court in its decree fouud that 
at the election 154 votes were claimed to 
have been cast and counted against the town 
becoming autl-saloon territory, and 148 votes 
in favor of the proposition; but in truth and 
fact only 142 legal electors voted "no" upon 
the proi)osltion submitted, while 145 such 
electors voted "yes," and by reason of such 
vote the town lawfully became autl-saloon 
territory. The decree further found that 12 
persons, naming them, had voted at said 
election against the proposition, who were 
not qualifi^ electors, and the court elimi- 
nated them from the count. It also found 
that three persons, naming them, had voted 
at said electicm in favor of the proposition, 
who were not qualified electors, and their 
votes were eliminated by the court from the 
count. We have carefully read aU the evi- 
dence, and find that In every lustapce where 
votes were rejected by the court, as above 
shown, there was conflict of testimony as to 



the persons who cast these rotes betn^; qnali- 
fied electors. 

[12] We may not substitute our jadgmmt 
as to credibility for that of the trial jndge 
who heard the witnesses and observed their 
mamier and actions while testifying. How- 
ever, the further lengthening of this opinion 
by detailed cousideratlon of the evidence and 
rulings of the court as to each voter whose 
ballot was rejected would be unwarranted. 

[13] The trial court, against appellants* 
objections, admitted in evidence certain dec- 
larations of voters made before and a.ttet 
election tending to disqualify them as legal 
voters. Of the 12 whose votes were eliminat- 
ed from the count, no serious objections to 
the court's action were made as to Martlue 
Vargas, Marlon Ford, and Violet Gordon. 
Eight of the remainder whose votes were 
excluded were present and testified at the 
trial and had an opportunity to dispute the 
testimony concerning their alleged declara- 
tions, and we think under such circumstanc- 
es the admission of such declarations has not 
been held prejudlchil. People ex rel. v. Com- 
missioners, 7 Colo. 190, 2 Pac. 912, 15 Cyc. 
422. 

[14, 1i] As to the voter Swan Larson who 
was not present as a witness, we think It not 
necessary to determine the donbtful question 
of the admissibility of his declarations, for 
two reasons: (a) There was other evidence 
before the court besides the declarations of 
Larson, testified to by the .witnesses, which 
would warrant the court In determining his 
qualifications as a voter; (b) the case was 
tried to tlie court without the Intervention 
of a jury, and it will not be presumed that 
the court gave any weight t6 testimony not 
lawfully adnii.ssible. 

[H] As to whether or not the voter, on 
the witness stand, who has cast his vote at 
an election, inay testify as to how he Voted, 
the great weight of authority' is that it is a 
personal privilege which he may waive at 
his option; but he cannot be compelled to 
testify against 'his will. All the facts con- 
cerning the qualifications of the voters 
whose ballots were eKcluded by the court 
were earnestly contested at the triaL The 
court having resolved such facts in favor of 
appellees, and there appearing to be suffi- 
cient evidence to support the decree, the 
judgment will be affirmed. 

Judgment affirmed. 

CUNNINGHAM, P. J., not participating. 



WALKER et al. v. WARRING et al. 

(Supreme Court of Oregoa. March 11, 1913.) 

1. .Appeal a.nd Error (§ 1010*)— Trial by 
Court— Fin nixo—EviDKNCE. 

On appeal, in an action at law tried be- 
fore the court without a jury, the Supreme 
Court will examine tlie evidence only to ascer- 
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tain If there ia any coinpetent evidence to sup- 
I>ort the findings. 

(Ed. Mote.-— For other caaea, see Appeal and 
Error, Cent Eli*. H 3»7»-3982, 4024; Dec. 
Dig. f 1010.*1 

2. Appeai. and Bbbob <J 1010*)— Findings— 
evidbnck. 

Where, in an action for the price of nur- 
sery stock sold under a contract which did not 
fix the price of plum trees, various lists of 
prices of trees of exactly the same size and 
similarly named were put in evidence as having 
been furnished with the stock, a finding fixing 
the price of the plum trees at the same rate as 
mentioned in ttie contract for prune trees could 
not be disturbed on appeal, on the ground that 
it was sustained by no evidence. 

[Ed. Note. — For other cases, see Anpeal and 
Error, Cent. Dig. |f 8979-3982, 4024; Dec. 
Dig. i 1010.*] 

3. Sales (5 194*)— Contbact— Delay in 
Making Payments— FoBrKiiuBE of Pay- 
ments. 

A contract for the sale of nursery trees 
provided that the buyer should, in the fall, ad- 
vance so much per thousand buds, and in the 
next spring advance a like amount for grafting 
all trees not previously budded, the amount so 
paid "to be deducted from the bill at the last 
delivery of stock," and also provided that if 
the payments therein provided for were not 
made payments theretofore made could be for- 
feited. Held that, the contract being an en- 
tirety, a mere delay by the buyer in making 
payments, without any conduct indicating an 
intent to abandon the contract, did not author^ 
ize the seller to declare a forfeiture of the ad- 
vance payments and to refuse to credit sucb 
payments on the account for the trees deliv- 
ered. 

[lid. Note.— For other cases, aee Sales, Cent 
Dig. J 508; Dec. Dig. | 194.*] 

Appeal from Circuit Court, Marion Coun- 
ty; Percy R. Kelly, Judge. 

Action by W. W. Walker and others against 
J. D. Warring and another. From Judgment 
for plaintiffs, defendants appeal. Modified 
and afBrmed. 

This Is an action for money. The cause 
was tried before tbe court without a Jury. 
From a Judgment In favor of plaintiffs, de- 
fendants appeal. 

The first cause of action is for the recov- 
ery of $3,262.26 on a contract entered into 
between plaintiffs and defendant J. D. War- 
ring, on October 30, 1909, the payments to be- 
come due on the contract being guaranteed 
by the defendant Capital City Nursery Com- 
pany, a corporation. The contract provided, 
among other things, for the sale and delivery 
by plaintiffs, doing business under the firm 
name of Marlon County Nurseries, W. W. 
Walker ft Co., Proprietors, to J. D.- Warring, 
or his order, of all trees that might be grown 
from all seedlings then in the nurseries of 
Walker & Co., the parties of tbe first part, 
which were btidded during tbe season of 
1909, or to be grafted in tbe spring of 1910. 
It was stipulated by the contract that tbe 
trees should be carefully cultivated and 
grown; and that they should be dug and 
graded at such times and in such quantities 
as the second party might direct during the 



fall of 1910 and. tbe spring of 1911. The 
contract also made provisions for the man- 
ner of preparation for shipment, and for tbe 
delivery of the trees at the city of Salem, 
Or. It was agreed that Walker & Co. should 
grow such varieties of stock as the purchas- 
er might direct, provided that such acloaa or 
buds could be procured. The party of the 
second part promised to advance $4 per thou- 
sand buds on November 6, 1909, less $300 ad- 
vanced on the oontract at tbe time of its 
execution. The prices to be paid for the 
trees known as the 1910 crop were as fol- 
lows: 

Apples, 4 to t ft., 7 ct. each ; 8 to 4 ft., 3U et eacb. 
Cherry, 4 to S ft., 10 ct each ; 3 to 4 ft., 6 ot each. 
Pear, 4 to S ft., « ct. each ; 3 to 4 ft., 4Vi ct. each. 
Peach, 4 to 6 ft., 8 ct. each ; 3 to 4 ft, 4 ct each. 
Apricot 4 to « ft.. S ct each ; 3 to 4 ft, 4^ ct each. 
Almond, 4 to 6 ft., 9 ct each ; 3 to 4 ft, 4H ct each. 
Prune, 4 to 6 ft, 6 ot each ; S to 4 ft, 8 ct each. 
Gooseberry and currant* No. 1, 2^ ct each. 

The party of the second part further agreed 
to pay H per thousand for grafting (during 
the spring of 1910) of all trees not previous- 
ly budded, payment to be made on April 1, 
1910. The balance of the contract price for 
trees was to be paid one-half In cash at the 
time of delivery, and one-half thereof on or 
before 60 days after such delivery of each 
shipment as ordered during the life of the 
contract. 

The contract contained the following clause: 
"It Is further agreed and understood by and 
between the parties hereto that time shall 
be of the essence of this contract, and If 
the payments herein provided for are not 
made in accordance with this agreement, that 
said agreement shall be null and void and 
the payments theretofore made be forfeited 
at the option of the parties of the first part." 
And also: "It is further agreed and under- 
stood by and between the parties hereto that 
In the event of loss or damage to the stock 
herein contracted through causes beyond the 
control of the parties of the first part, and 
they are unable to deliver the stock as here- 
in set forth to the said second party, then 
and in that case the amount advanced by 
the said second party as advance payment 
shall be refunded to said second party by 
said first parties hereto." 

Plaintiffs allege that, pursuant to tbe terms 
of the contract, plaintiffs on and between Oc- 
tober 18, 1910, and December 10, 1910, de- 
livered to the defendants nursery stock of 
the total agreed value of the sum of $4,918.- 
41 ; that no part thereof has ever been paid, 
except the sum of $900.65, paid on October 
21, 1910, and the further sum of $T55.50, paid 
on October 28, 1910, these payments being 
the first payments on the stock delivered in 
October, 1910, under tbe terms of the con- 
tract; that there is now due, unpaid, and 
owing to the plaintiffs from the defendants 
the full sum of $3,262.26; that the defend- 
ants have made only the first payment pro- 
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vlded for hy the contract on certalta nursery 
stock delivered on October 18, 20, and 2T, 
1910, but have not nlade the second payment 
thereon as provided In the contract; that 
they have made no payment on the nursery 
stock delivered on December 9 and' 10, 1910, 
although long since due, and payment there- 
of has been duly demanded; and plaintiffs 
hereby exercise their option- under the con- 
tract to rescind the agreement as to further 
deliveries thereunder. 

The second cause of action Is for the rea- 
sonable value of 2,275 plum trees, four to six 
feet In height, of the reasonable value of 
1136.50, and 28 plum trees from three to 
four feet In height, of the reasonable value 
of 84 cents, delivered December 10, 1910. 

The several exhibits attached to the com- 
plaint contain Itemized bills of the trees de- 
livered in October and December, 1910, with 
the size, price, and amount stated. The dis- 
pute arose as to the December delivery. De- 
fendants by their answer deny the second 
cause of action, and for answer to the first 
L-ause of action aver that defendants have 
kept and performed all the terms and condi- 
tions of the contract on their part; that 
they have paid $2,587.11, and have offered to 
pay the additional sum of f 605.50 ; that plain- 
tiffs have failed to perform all the terms and 
condiUons of the contract on their part, spec- 
ifying that the trees were not properly cul- 
tivated and cared for, and that they were 
not delivered as directed by defendants or 
according to the contract, to defendants' dam- 
age in the sum of $3,2C3 ; that the trees ship- 
I)ed during the month of December were 
shipped upon the express request of plaintiffs 
to store the trees w^ith the defendants until 
required by the latter for the deliveries in 
the spring of 1011, claiming that payment 
therefor was not due under the contra£t un- 
til the spring of lOU. 

A. O. Gondlt, of Salem, for appellants. M. 
E. Pogne and W. T. Slater, both ot Salem, 
for respondents. 

BEIAN, J. (after stating the facts as alx>ve). 
It appears that plaintiffs, upon this claim be< 
Ing made, informed defendant Warring that 
he thereby forfeited the remainder of the 
contract. Plaintiffs ttien commenced this 
suit, alleging that they exercised their op- 
tion to rescind' their agreement as to further 
deliveries thereunder, claiming a forfeiture 
of advances for budding and grafting to the 
amount of $930.60. Defendants contend that 
this amount should be credited as payment 
for the trees delivered. BJvidence was intro- 
duced by the respective parties tending to 
support their respective claims. 

[1] It is urged by defendants that this 
court should re-examine the facts, the cause 
having been tried by the court without a 
Jury, because of the lengthy accounts of the 
various shipments of trees. | 



In the trial of a anse by the court with- 
ont a jury, the Judge acts as a Jury, and the 
findings of fact take the place, and are tb 
the same effect, as the verdict of a Jury. 
Under section 8 of article t, of the Constitu- 
tion, as amended November 8, 1910 (Laws 
1911, p. 7), no fact tried by a Jury shall be 
otherwise re-examined In any court of this 
state, unless the court can afllrmatlvely say 
there is no evidence to support the verdict. 
In ah action at law tried before the court 
without a Jury, the findings will not be dis- 
turbed If there is any Competent evidence to 
support them. Flegel v. Koss, 47 Or. 366, 
83 Pac. 847; Astoria Railroad Co. v. Kern, 
44 Or. 638, 76 Pac. 14; Courtney v. Bridal 
Veil Box Factory, 55 Or. 210, 105 Pac. 896. 

It is contended by counsel for defendants 
that these authorities have no application to 
this case, for the reason that the opinions 
were rendered under the law as it stood be- 
fore the constitutional amendment of 1910. 
The same rule has been applied since the 
constitutional amendment See Sun Dial 
Ranch r. May Land Co., 61 Or. 205, 119 Pac. 
758, 763. 

Upon an appeal to this court in a case so 
tried, the court will examine the evidence 
only to the extent of determining if tliere is 
any competent evidence to support the find- 
ings, and will not review the weight or suf- 
ficiency of the evidence. Seffert v. North- 
em Pac. Ry. Co., 49 Or. 95, 88 Pac. 962, 13 
Ann. Cas. 883. 

[I] It Is urged by counsel for defendants 
that there is no evidence tending to show 
the reasonable value of the trees mentioned 
in the second cause of action. It seems that 
this claim was pleaded separately, for the 
reason that the exact kind of trees was not 
described in the contract, nor the price fixed. 
The contract, however, did provide that the 
plaintiffs should grow such trees as the de- 
fendants desired ; therefore the only con- 
troversy that can possibly arise is as to the 
price. At the time of the delivery plaintiffs 
furnished defendants with a statement of 
the trees, containing description and price, 
to which no olijection appears to have been 
made. Tlie court had before it various lists 
of prices of trees of exactly the same size, 
similarly named, and it apparently found 
that the plum trees were charged at the 
same rate as the prune trees mentioned in 
the contract. The price charged seems to 
have been the wholesale price. We cannot 
say that there wa6 no evidence before the 
court showing the reasonable value of these 
trees. 

The contention of the defendants Is that 
the December shipments of trees were made 
by plaintiffs for storage, and that it wa-s 
agreed that they should not be paid for until 
the spring of 1911. The trial court fotmd, 
and the evidence strongly tends to show, tliat 
no such agreement was made. The contract 
itself controverts this proposition. It doer4 
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not eonteuplate Uiat tbe {)lalntlffB were to 
ship these trees. They were to be delivered 
at Salem, .and there Is testimony to show 
that they were so delivered and accepted by 
the defendants. It appears that In the even- 
ing after shipping one of the car loads the 
plaintiffs requested payment for one-half of 
tbe shipment, and defendant Warring In- 
formed them that It was too late to make 
tbe payment that evening, as the banks were 
closed. On the following morning Warring 
claimed that tbe payment should not be 
made until the time for tbe deliveries in the 
spring of 1911. 

The controversy is partially due to the 
fact that as soon as the contract was exe- 
cuted defendant Warring sold the trees de- 
scribed In the contract to the Oregon Nur- 
sery Company. He states in his testimony 
that tbe business was all to be done through 
the Capital Nursery Company and himself. 
He repudiates tbe authority for making tbe 
shipments in December and denies the au- 
thority of one Frederick, who received the 
trees that were shipped in December, to- 
gether with those that bad theretofore been 
shipped. It does appear, however, that he 
knew of tbe delivery after tbe trees had been 
received by Frederick for the defendants, 
and after the shipments had been made, and 
offered no objection to tbe same. It appears 
that Frederick was authorl/.ed to act for de- 
fendants, and was paid for this service by 
the Capital City Nursery Company. 

[3] It Is further claimed by defendants 
that the advances made should be credited 
in payment for tbe trees, and tliat tbe same 
were not forfeited under the terms of the 
contract. It Is contended by counsel for 
plaintiffs that, under the authority (Lach- 
mund v. Lope Sing, 54 Or. 106, 102 Pac. 
508), all of the advancements made pursu- 
ant to tbe contract were forfeited. This Is 
tbe main question in the case. 

When payment of tbe price Is to be made 
In advance of or concurrent with delivery, 
it is of the essence of the contract; and 
a failure to pay is such a breach of the 
contract as will Justify a rescission. Where 
delivery Is made in lnBtalln)ent.<i, a failure 
to pay for an inBtallnient delivered within 
tbe time specified in the contract Is ground 
for reHci8.sion. But the conduct of the pur- 
chaser must In all such eases be such as to 
show an intent to abandon the contract. 
Monan-h Cycle Mfg. Co. v. Royer Wheel Co., 
105 Fed. .124. 44 C. C. A. 52.3; West v. Bech- 
tel. 125 Mich. 144. 84 N. W. 69. 51 L. K. A. 
791. And especially is this true when the 
contract of sale la entire. 35 Cyc. 13;i, 1H4. 

There can lie no question but that the 
contract in the case at bar is entire. In tbe 
case of Lachmund v. I^pe Sing, supra, it 
will be noticed that there was an entire fail- 
ure to perform tbe contract on the part of 
tbe bnyer. differing from the case at bar. 

As will be noticed by the pleadings, the 



advances mere made for badding and graft- 
ing trees to be raised for the crop of 1910. 
Several shipments of the trees were deliv- 
ered to defendants under the contract These 
advance.s were made for the purpose of en- 
abling the plaintiffs to properly propagate 
the trees. 'During the fall of 1910 the de- 
fendants were urging rapid delivery of the 
trees, presumably for sale that season, which 
request, was perhaps, Impossible for plain- 
tiffs to comply with. There was a rise la 
the price , of fruit trees after the contract 
was made. Tbe controversy arose in regard 
to the time of making the payments for 
trees shipped at a different time than that 
specified in tbe contract, pursuant to nn ar- 
rangement between the parties wherein the 
misunderstanding as to the time of payment 
arose. The conduct of the defendants was 
not such as to show an intent to abandon the 
contract. There was no declaration made by 
defendants to that effect. There was merely 
delay in making payments. 

In the case of Cherry Valley Iron Works 
V. Florence Iron River Co., 64 Fed. 569, 12 
C. C. A. 306, the facts were very similar 
to the case under consideration. In that 
case the defendant contracted to sell 10.000 
tons of ore to plaintiff, to be delivered in 
seven equal parts In each of seven months, 
the price to be also paid In equal Install- 
ments In the same months, for the sum of 
$37,500. The contract contained a stipula- 
tion that, if plaintiff failed to make any 
payment for 10 days after It was due, de- 
fendant should have the right to cancel the 
contract as to all ore not delivered at the 
time of such default. Plaintiff failed to 
make tbe fourth imyment, and defendant 
refused to ship more ore until the same was 
made. No more payments were made, and 
no more ore shipped. Judge Severens, in 
delivering the oirfnlon, as to the construe- 
tion of this agreement, calling attention to 
tbe right of cancellation for noui)ayment 
for partial deliveries, said: "The contract 
being entire, as soon as the parties had en- 
tered upon Its performance by partial deliv- 
ery and payment tbe mere failure of tbe 
vendee to make the subsequent payments 
would not, of Itself, absolve tbe vendor from 
proceeding with the deliveries. It may be 
that a downright refusal to make payment, 
or other equivalent conduct evincing a par- 
pose to renounce the contract, would entitle 
the other party to treat the contract as 
abandoned, and relieve him from tbe obliga- 
tion to proceed further In Its execution." 

Mr. Justice Boyce, In the 'case of Johnson 
Forge Co. v. Leonard, 3 PennewlU (Del.) 342, 
at page 349, 51 Atl. .305, at page :i08. 5T L. 
It. A. 225, at page 228, 94 Am. St. Rep. 8U. 
at page 92, of the opinion, said: "While it 
is quite Impossible to lay down any absolute 
rule for guidance In all cases of tblH char- 
acter, under the varying facts and circum- 
stances of tbe particular case, yet, in our 
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opinion, tbe rale tl»t will beat promote the 
important commercial. Interests involved In 
contracts of this nature, and one that will 
work out the most beneficial results In ac- 
cordance with reason and justice,. Is that if 
a default by one party in making particular 
payments or deliveries, ■ except in cases of 
neglect, omission, or inadvertence, is accom- 
panied with an announcement of intention 
not to perform the contract upon the agreed 
terms, or if, in the language of the court be- 
low, the default is accompanied with a de- 
liberate demand, insisting upon new terms 
different from the original agreement,' the 
other party may treat the contract as being 
At an end"— «iting .many authorities. 

Under a contract for the sale of personal 
property, the nonpayment of the price or 
nondelivery will not, of itself, ordinarily be 
snfficient to warrant a rescission, yet, under 
the particular facts and dicumstauees of 
the case, anch a default may be erldcpce of 
an intention to no longer be bound, by the 
agreed terms of the contract 

A careful consideration of this whole con- 
tract and the drcorastances connected there- 
with leads us to believe that the clause as 
to the forfeiture of the payments, above 
quoted, refers particularly to a default in 
the advancements for budding and grafting. 
The stipulation that "the balance contract 
price for trees, to be paid one-half In cash 
at time of delivery, and one-half thereof on 
or before 60 days after such delivery," Indi- 
cates that the $4 per thousand to be ad- 
vanced should 'be credited ' on the price of 
each delivery. Balance of the- contract price 
does not mean the whole price. The follow- 
ing clause, "the amount so paid is to be de- 
ducted from the bill at the last delivery 
of stock," which was inserted in the con- 
tract immediately after the reference to the 
^300 advancement, must have been Intended 
to refer to that amount. This Is. the only 
construction that would give any effect to 
both clauses. The contract is somewhat am- 
biguous in this respect We think, however, 
that within the meaning of the contract, the 
last delivery was the last one made in De- 
cember. 

While the trial court did not make any 
specific finding as to the advancement made 
pursuant to the contract there Is no dispute 
In regard to the fact relating thereto. We 
think that under the terms of the contract, 
there was error in not crediting the advance- 
ments made by defendants, amounting to 
$93a66. There was no competent evidence 
to. support a finding to the contrary. 

The cause will therefore, uxtder the provi- 
sions of section 3, art 7, of the Oonstltn- 
tlon, be remanded to the lower comt, with 
directions to credit defendants with that 
amount and enter Judgment for the balance. 
Wltb tldfl modification, the Judgment Is af- 
firmed. 



(64 Or. Ut) 
BOARD OF TRUSTEES OF ALBANX COI*- 

LEGE V. MONTEITH et al. 
(Supreme Court of Oregon. Mar(^ U, 1918.) 

1. CHAnrus ({ 12*)— Gifts— Schools. 

A conveyance of land in consideration that 
a certain cburdb had formed a private corpora- 
tion, that SQch corporation had built a school 
on the land, that the teachers should be alwayi 
selected from such church, etc, was a charita- 
ble gift 

[Ed. Note.— For other cases, see Charities, 
Cent Dig. i 36; Dec Dig. $ 12.»] 

2. Charitiks (I 45*V— Gifts— CoMSTBWOTJON— 
' 'Institution ' '— ComtoE. 

A conveyance of land to a corporation, on 
which such corporation bad built a college in 
consideration that the institution, so erected 
and situated, should be for»ver maintained, does 
not reuuire that the college shall forever remain 
upon the premises described, but the premises 
may be 'sold as lung as the proceeds are used 
for the purpose of maintalnins the college on 
any site ; the "inatitution" not consisting of the 
premises and buildings, but ot the association 
organized for the purpose of maintaining a col- 
lege. 

'lEd. Note.— For other cases, see Charities, 
Cent Dig. SS 78, 81, 104, 106; Dec. Dig. i 48.* 

For other definitions, see Woids and Pbiiaaes, 
VOL 2, pp. 3601-3663.] 

8. DCKDS (S 134*)— OOMOnsONS ASD liDdTA- 
riONB— CoNBTBUCTIOIf, 

A provision in a deed of land to a religious 
corporation on which such corporation had 
built a college, that It was expressly "condi- 
tioned" that if such corporation was diwcdved, 
the conveyance fbould cease, and the premises, 
with the appurtenances, stall go to the general 
assenibly of the church, is not good as a condi- 
tion, because not reserved to tbe grantor or his 
faeita ; and, where the .rest of the coaveyaww 
•bows an intent that the premises might some 
time be sold, such provision will not be held .to 
operate as a conditional limitation. ' 

[Ed. 'Note.— For other cases, see Deeds, Cent 
Dig. fl 448, 44&; Doc Dig. i 134.*] 

4. Charities (j 38*)— "At"— Construction. 

A gift of property to be used in the- main- 
teBidBoe of an institution of. learning "at" Al- 
bany does not mean that.auch institution shall 
be located within the limits of Albany, bu_t may 
be located "near" sUch place (citing 1 Words 
and Phrases, C96). 

[Ed. Note.— For' ■ other ' cases,' see Charities, 
Cent Dig. i 66; Dec. Dig. « 3a* 

For other definitions, see Words and Phrases, 
ToL 8, p. 7585.] 

Appeal from Circuit Court, Linn County; 
William Galloway, Judge. 

Suit to quiet title by the Board of Trustees 
of Albany C!ollege against C. M. Montelth 
and others. Decree for plaintUF, and defend- 
ants appeaL Affirmed. 

In August 1869, Thomas Montelth and 
Christine Montelth executed and delivered to 
the plaintiff corporation a deed Intended to 
Convey four blocks of land In the city of 
Albany, of which deed the following, omit- 
ting the description, is a copy: "This in- 
denture witnesseth: That we, Thomas Mon- 
telth and Christine M. Montelth, his wife, for 
and In consideration that 'the board of 
trustees of the "Albany Collegiate Institute," 
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duly ^omlaated nd appointed for that pur- 
poM by the pres(>ytery of Oregon In connec- 
tion wltli "the general assembly of the Pres- 
byterian Church In the United States of 
America," have associated themselves as a 
private corporation under the provisions of 
the general Incorporation laws of Oregon by 
articles of incorporation filed in the clerk's 
office in Linn county, in said state, on the 
Slst day of January, 1867, under the name 
and style above written;' and in further 
consideration that the said corporation have 
pursuant to said articles of incorporation 
erected on. the premises hereinafter described 
an edifice for educational purposes valued at 
eight thousand dollars, and in further con- 
sideration that said collegiate institute or 
seminary of learning mentioned in said 
articles of Incorporation, situated on the 
premises hereinafter described, la, and shall 
be forever hereafter, under the supervision 
and control of the religions denomination 
aforesaid, according to the meaning and 
intent of said articles of incorporation and 
the by-laws made pursuant thereto, and in 
the further eonsldecation that the president 
of said board of trustees and the president 
of the faeuity of said collegiate institute 
shall always be chosen from the members of 
■aid church in connection with the general 
assembly of said Presbyterian Church in th 
United States of America, have donated, bai^ 
gained, and sold and by these presents do 
donate, grant, bargain, sell and convey nnto 
ttie board of trustees of the Albany Colleg- 
iate Institute, and their roooessors in office 
for the use and beneflt of said corporation, 
for the uses and purposes expressed In said 
articles of incorporation, the premises and 
appurtenances described as follows. * * '* 
To have and to hold said premises with their 
appurtenances nnto the said board of. trus- 
tees of the Albany Collegiate Instltnte and 
their successors in office for the nte and 
beneflt of said corporation, for the uses and 
purposes mentioned in said articles of 1b- 
corpor^tion forever. Provided always and 
expressly conditioned that it at any time, 
the said corporation shall be dissolved 
through default of said presbytery of Oregon 
for any cause whatsoever, or the said insti- 
tution of learning shall cease to be under the 
supervision aod control of the presbytery of 
Oregon, In connection with the general as- 
sembly of the Presbyterian Church in the 
United States of America according to the 
true Intent and meaning of said articles of 
Incorporation, then and In that case, this 
conveyance shall cease and determine as to 
the board of trustees aforesaid, and the said 
described premises with the appurtenances 
shall become the property of the 'general 
assembly of the Presbyterian Church of the 
United States of America' for the uses and 
purposes herein set forth and no other. Pro- 
vided always, that the premises herein de- 
scribed and conveyed shall never be sold and 
conveyed to any religious denomination not 



herein named Withont tlie written consent of 
the grantors herein." By mistake two of 
the blocks' were omitted from the description; 
but the plaintiff took i>o8sesslon of the land, 
and used' the same for purposes connected 
with the institution until the commencement 
of this suit; and the intent, on the part of 
the grantors, to convey by the deed all the 
land now occupied and claimed by the plalntiCC 
is not questioned by defendants in this suit. 

Shortly before the commencement of this 
suit, the plalntifl purchased a larger tract of 
land, situated adjacent to some recently 
platted additions to the city of Albany, and 
about a mile from the premises in contro- 
versy, evidently with a view of securing 
more commodioos grounds for their college, 
and, contemplating the possible sale of the 
lands in controversy, brought this suit to 
quiet title to the propcirty. The defendants 
answered, admitting plaintiff's possession of 
the preanlses, the making of the deed, and 
the Intent of the grantors to convey the four 
blocks of land described in the complaint, 
but deny that such conteyance was for a 
valuable or other consideration, except as 
further alleged in the answer, and deny 
that plaintiff was the O'wner in fee simple 
of the premises. By way of affirmative de- 
fense^ it was alleged that the plaintiff was 
incorporated in 1867 for the purpose of 
eatablishiag and maintaining a college at 
Albany, Linn county. Or. ; that the corpora- 
tioD waa organized and the college founded 
with the intentioa of establishing a college 
.npon the real property described in the oom- 
platat. The answer set up the deed In full, 
alleging the mistake in the deecripUon, 
which defendants asked to have corrected, 
and that defendants were the widow and 
heirs at law of Thomaa Montelth; that said 
deed vas executed by the grantors and ac- 
cepted by the plaintiff upon the trust to nae 
the property as a site for a college^ the 
board of trnsteea of which should always be 
nominated and appointed for that purpose 
by the presbytery of Oregon In connection 
with the general assembly of the Presbyte- 
rian Church in the United States ; and tb»t 
the title to the property la held by plaintiff 
in trust for the charitable uses expressed in 
the deed and in plaintiff's articles of la- 
corporation, and not as a UUe absolute in 
fee. 

The defendants asked fbr a decree declai- 
Ing plaintiff to be trustees of the property, 
and for a dismissal The answer in too 
lengthy to be stated in full in this opinion. 
There was a reply, and upon the trial there 
was a decree for plaintiff that it was tlie 
owner in fee ot'the property, with full power 
to sell and dispose of the same to any person, 
'Arm, or corporation, except a religions de- 
nomination other than the Presbyteriaa 
Church. . It was further decreed that, la 
case of, sale of the premises, then and la 
that case the trust created by virtue of the 
deed and articles of incorporation should be 
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Impressed upon tbe prociseds of the sale; t)ie 
same to be used for tbe objects and purposes 
set out In tbe deed and artlicleB of incorpora- 
tion. The defendants appeal. 

Gale S. Hill and L. M. Curl, both of Alba- 
ny, for appellants. H. H. Hewitt, of Albany 
(Hewitt & Sox, of Albany, on tbe brief), for 
respondent 

McBHIDE, a J. (after stating tbe facts as 
above). {1] The deed in question was evi- 
dently a gift for charitably uses. There is 
nothing to Indicate that any consideration be- 
yond the desire to aid in the maintenance of 
an institution of learning, moyed the grantors 
to execute the conveyance. A conveyance for 
such purpose is a charitable gift Miller ▼.. 
Porter, 53 Pa. 292 ; Alfred University v. Han- 
cock, 69 N. J. Eq. 470, 40 Atl. 178; Uussell v. 
Allen, 107 U. S. 163, 2 Sup. Ct. 327, 27 L. Ed. 
397 ; Webster v. Wiggin, 19 B. I. 73, 31 Ati. 
824, 28 U B. A. 5ia 

[2] We will now consider the extent and 
nature of the estate conveyed to the plaintiff. 
It is admitted that the name of tlie plaintiff 
corporation bas been changed since the orig- 
inal deed was made, in wliich plaintiff was 
described as "the Board of Ti'ustees of the 
Albany Colfegiate Institute." but that it is in 
fact as we have already considered It iden- 
tical with the present corporation, the plain- 
tiff in this suit The additional description 
In the conveyance, "duly nominated and ap- 
pointed for that purpose by the presbytery of 
Oregon in connection with 'the general assem- 
bly of the Presbyterian Church in the United 
States of America," " was used merely to fur- 
ther describe and Identify the corporation, 
and to distinguish it from any other corpora- 
tion which might be Identified with any other 
branch of that denomination ; there being at 
that time several synods or associations of 
Presbyterians, chief among which were "the 
Presbyterian Church in the United States of 
America," "the Presbyterian Church in the 
United States," "the United Presbyterian 
Church of North America," "the Cumberland 
Presbyterian Church," and others. The con- 
veyance, therefore, vested the title to the 
property In fee In the corporation, subject to 
the limitations hereinafter mentioned. The 
consideration of the deed was the fact that 
the corporation had already erected on the 
premises, at a cost of $8,000, a building for 
educational purposes, and the additional con- 
sideration that the Institution so erected and 
situated should be forever maintained by, and 
forever afterwards be under the control of, the 
religious denomination, according to the mean- 
ing and Intent of the articles of incorpora- 
tion. It Is now claimed by the defendants 
that this language limits the power of the 
trustees to remove the buildings and college 
from the premises described in the deed, but 
requires that the college shall forever remain 
upon the premises described, and that they 
are precluded from selling the premises and 



using the funds deilred therefrom tn Ibe 
maintenance of the college upon other prem- 
ises. We do not so interpret the conveyaiMA. 
It is true the buUdiogs of the institution are 
described as being situated «nd maintained 
on the conveyed premises ; and the fact that 
they had hem so constructed, and that $8,000 
bad been expended upon them, is mentioned 
OS a part of the consideration of tbe convey- 
ance ; but the buildings were not the Instita- 
tion, nor did the grounds upon which they 
stood comprise the samew They were thai 
property of the Institution, which, in its laatt 
analysis, consisted of the association orgnn- 
iaed for the specific purpoae of establishing 
and maintaining an institution of learning at 
Albany, in linn county. Gerke t. PurceU, 26 
Ohio St 229 ; Humphries T. UtUe Slsten of 
the Poor, 29 Ohio St 201. 

By the terms of the conveyance itself, the 
possibility of a sale of the property was evi- 
dently recognized, as Is clearly shown by the 
following proviso: "Provided, always, tliat 
the premises herein described and conveyed 
shall never be sold and conveyed to any reli- 
gious denomination not herein named without 
the written consent of the grantors herein." 
Expressio unlus est exduslo alteriuo. The 
grantors, in ettect, said to the grantees, "Tea 
may sell to anybody you choose, so long as 
you do not sell to some other religious denom- 
ination." There was reason In this restric- 
tion. The grantors were no doubt desiroua 
of seeing a denominational college maintain- 
ed at Albany. A building adapted to such 
purposes had be^i erected on the ground; 
and If the site of the college should be chang- 
ed, and the grounds and building sold to some 
other religious sect another denominational 
school might be instituted which otherwise 
would go to the Presbyterian institution. 

We conclude tliat the property In controver- 
sy was given for the same purposes that 
money or stocks or bonds might have been 
given, namely, to support and maintain an in- 
stitution of learning at Albany. It was, no 
doubt in the minds of all tbe parties that for 
the present the school would be carried on 
where the buildings had been erected; but 
from the cost of these buildings, as shown by 
the deed, it is evident that they were but tem- 
porary in their character, and far from being 
adequate to meet the wants of a growing 
community. It Is true the plaintiff holds the 
property tn trust for the purposes mentioned 
in the conveyance, and it cannot sell it and 
apply the proceeds to any other purpose. The 
moneys received from such a sale must be ajy- 
plled to the purpose of maintaining an Insti- 
tution of learning at Albany of the character 
specified in the conveyance. It Is Impressed 
with a trust that it shall be used for that 
purpose. 

[3] We do not believe that the further so- 
called "condition" in the habendum clause of 
the deed affects tbe conclusion above arrived 
at. For the sake of clearness, we restate In 
full this clause in the deed: "To have and 
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to hold said prendsee with thdr appurtenanc- 
es unto the said board ot trustees of the Al- 
bany Collegiate Institute and their successors 
In office for the use and benefit of said corpo- 
ration, for the uses and purposes mentioned 
in said articles of incorporation forever. Pro- 
vided always and expressly conditioned that 
If at any time, the said corporation shall be 
dissolred through default of said presbytery 
of Oregon for any cause whatsoever, or the 
said Institution of learning shall cease to be 
under the supervision and control of the pres- 
bytery of Oregon, In connection with the gen- 
eral assembly of the Presbyterian Church In 
the United States of America according to 
the true Intent and meaning of said articles 
of Incorporation, then, and in that case, this 
conveyance shall cease and determine as to 
the board of trustees aforesaid, and the said 
described premises with the appurtenances 
shall become the property of the 'general as- 
sembly of the Presbyterian Church of the 
United States of America' for the uses and 
purposes herein set forth and no other. Pro- 
vided always, that the premises herein de- 
scribed and conveye<l shall never be sold and 
conveyed to any religious denomination not 
herein named without the written consent of 
the grantors herein." Although the word 
"conditioned" is used In the restrictive 
clause, it is not good as a condition, because 
a condition annexed to real estate can only be 
reserved to the grantor and his heirs. 2 
Blackstone, *166. And, If the reservation be 
to a third person, the reservation. If other- 
wise clear, will be held to operate as a condi- 
tional limitation. 2 Blackstone, supra ; Pro- 
prietors of the Church, etc., v. Grant, 3 Gray 
(Mass.) 142, 63 Am. Dec. 725. But taking the 
conveyance by Its four comers, and constru- 
ing It as a whole, and in the light of the fact 
that a possible future conveyance of the prop- 
erty was evidently in the contemplation of 
the parties when the deed was made, as evi- 
denced by the sole restriction on such aliena- 
tion being that it should not be sold to any 
other religious denomination, we are of the 
opinion that the true intent of the clause 
above considered was to prevent the failure 
of the trust; that Is to say, that, if after a 
lapse of years, do matter whether 10 or 500, 
there should be a failure to elect or choose 
trustees by the board upon nominations made 
by the presbytery of Oregon, as provided in 
tbe articles of Incorporation, the general as- 
sembly of the Presbyterian Church in the 
United States of America should succeed to 
the trust. The words "the said described 
premises with the appurtenances shall become 
the property," etG, were apt to describe the 
property if it should still exist in specie ; but 
they Hhould not be construed as an Implied 
limitation upon th«i power of alienation. 
Such limitations are repugnant to the general 
policy of the law, and should not rest in im- 
plication. 24 Am. & Kng.' Hue. Law, 872; 
Sogers V. Blrkhead, 3 Jur. N. S. 405: Roe- 
derer v. Hess, 112 Ky. 807, 00 S. W. 1012, 23 
Ky. Law Bep. 210S. 



[4] It is also claimed that a proposed sale 
to remove the buildings and seat of the Insti- 
tution to a new site, about a mile from its 
present location, would be In violation of the 
terms of the trust which provides that the in- 
stitution shall be maintained "at" the city of 
Albany ; the coutentlon being that the term 
"at" should be construed to mean "in" or 
"within" the actual limits of the city. Prima- 
rily the word "at" expresses the relation of 
nearness ; the relation of presence ; nearness 
in place. It is less definite than "In" or "on."' 
"At the house" may be "in" or "near" the 
house. To determine the sense In which the 
word is used, the subject-matter, with refer- 
ence to which it is used, must be taken into 
consideration. In a subscription to a college 
conditioned to be located at a certain town, 
the word "at" was construed to have been 
used only as denoting a place conceived of as 
a mere geographical point, and not as fixing 
a condition that the college should be located 
within the corporate limits of such town. 1 
Words and Phrases, 595 (citing Rogers v. Gal- 
loway Female College, 64 Ark. 627, 44 S. W, 
454, 39 L. R. A. 636), which case Is very slml- 
lar to the one at bar. Rogers had subscribed 
$2,500 toward the erection of a college to be 
located at the town of Searcy. It was locat- 
ed outside the corporate limits, and Rogers 
claimed that this avoided his subscription. 
It was held that a location near the town sat- 
isfied the terras of the contract. Many 
cases to the same effect might be cited. Even 
in criminal law, where great strictness is ap- 
plied, it has been held that the word "at" 
might be construed to mean "near to" or in 
close proximity. Thus hi Napier v. State. 50 
Ala. 1(58, where the statute provided a punish- 
ment for persons betting on a game of cards 
played "at a storehouse," etc., it was held 
that the word "at" should be construed to 
mean "near to" and "in front of a store- 
house. Also in the case of Ray v. State, 50 
Ala. 172, being an Indictment under the same 
statute, it was held that a game played with- 
in 10 feet of a storehouse where liquors were 
sold was played "at a storehouse," within the 
meaning of the statute. 

We conclude, therefore, that any possible 
or protuible sale of the proi)erty. with intent 
to apply the proceeds to the erection or main- 
tenance of a college, under the same auspices 
and direction as at present existing, ui>on the 
proiHTty lying near Ali>auy, would not be a 
violation of the trust, and that auy funds de- 
rived from such sale are impressed with the 
orlgiual trust, and must l>e applied to the pur- 
poses meutloued in the deed. 

The decree will therefore be afilrmed, with 
leave to the defeuduuts to apply to the circuit 
court to reoi>eu this case to prevent applica- 
tion of funds derived from any such sale to 
any purpose oth^r than those indicated la 
this opinion. 

EAKIN, J., to<^ no part in the considen- 
tton of this case. ^^r-sir> 
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(Supreme Court of Oregon. March 11, 1913.) 

1. EXSCCTOnS AUB A.D]aNISTRA1»BS (I 43*)— 

TiTu: OF Hjsjjta os Distkibutees — Vbbson- 

AI. Pbopebtt. 

While, upon the death of the ancestor, the 
tiUe tQ the real estate goes to the heir, sub- 
ject to the right of the administrator to pog- 
■ession pending administration, title to the per- 
sonal property passes directly to the executor 
or administrator; and hence the heirs or leg- 
atees, have no right to the personal property 
until the dose of the administration, except as 
derived through the administrator. 

[Ed. Note.— For other cases, see Executors 
and Adnumstnton, Cent Dig. §S 279, 281; 
Dec. Dig. I 43.*] 
X Pabtibs (S 59*)— Substitutioh— "Pkbson- 

AL KEPBKSENTATIVBS"— "LiEGAI, REPBESEN- 

TATiVBs" — "Representatives." 

Under Ik O. L. { 38, which provides that. 
In ease of the death of a party, the court may, 
at any time within one year, on motion, allow 
the action to be continued by or against his 
"personal representatives" or successors in in- 
terest, the quoted words, as well as "legal rep- 
resentativea" and "r^resentatiTea,'' mean 
"executors" and "administrators," and do not 
include those who take as sole residuary lega- 
tees. 

[Ed. Note.— For other cases, see Parties, 
Cent Dig. H 9«>-94, 185; Dec Dig. | 59.* 

For other definitloDi, see Words aad Pbtas- 
cs, TOL 5, pp. 4070-4079; vol. 8, p. 7704: voL 
«, pp. 5358-5362: vol. 8, p. 7753; vol. 7, pp. 
«110-6115; vol. 8, p. 7785.] 

Appeal from Circuit Court, Multnomab 
County; W. N. Gatenst Judge 

Action b^un by Dan B. Murphy against 
Prosper W. Smlttit lit which, after defendant's 
death, the court made an, order refusing to 
contlirae the action as against I^dia C TUl- 
aon and another, and plaintiff appeals. Af- 
firmed, and cause remanded. 

Geo. A. Brodle, of Portland (Murphy, Bro- 
dle ft Swett, A. C. MiddlekaofT, and R. K. 
Walton, all of Portland, on the brief), for 
appellant Joseph Simon, of Portland (Dolpb, 
Hallory, Simon ft Oearln, of Portland, on the 
brief), for respondents. 

EAKIN, J. Plaintiff, on the Stb day of 
March, 1909, Med a complaint against Pros- 
per W. Smith to recover the sum of $15,000 
as commission for the sale of real estate 
upon a contract made with one Hobcrg, which 
was by Hoberg assigned to the plaintiff. 
Prosper W. Smith was a nonresident of Ore- 
gon. Upon the filing of the complaint and 
the issuance of the summons, which was 
placed In the hands of the sheriff on March 
5, 1909, for service, a writ of attachment was 
duly issued and served upon the Southern 
Oregon Company by service of notice of gar- 
slshment upon R. E. Shine, secretary of said 
company, attaching all debts, moneys, and 
property In the company's bands belonging 
to Prosper W. Smith; that on May 5, 1909, 
Prosper W. Smith died testate. In his will 
he named L. C Tlllson and Anna B. Smith 
KSidaary tegatees of all his property, and 



on April 20, 1910, on Kppllcatlan of plaintiff 
suggesting the death at Prosper W. Smith, 
the court ordered that the action be contin- 
ued against the said Tillson and Smith, the 
legatees and representatives of tbe said Pros- 
ier W. Smith, and that they be served with 
summons in tbe action. On April 30, 1910, 
an amended complaint was filed, naming L. 
C. Tillson and Anna B. Smith as defendants 
In the action. Whereupon defendants ap- 
peared spedally for tbe purposes «f tta* mo- 
tion, and moved to vacate the order made 
April 29, 1910, continuing tbe action against 
the personal representatives of Prosper W. 
Smith, for the reason that they were not 
proper parties defendant, which motion was 
tallowed by tbe court The plaintiff appeals. 
[1] There Is but one question that we 
deem important to consider, namely : Can the 
action be continued against L. C. TUlson and 
Anna B. Smith individually, as being tbe 
sole residuary legatees in the will of the said 
Prosper W. Smith, deceased? Section 38, 
h. O. L., provides: 'H.n case of the death 
• • • of a party, the court may at any 
time within one year thereafter, on motion, 
allow the action to be contlnned by or against 
his personal representatives or successors in 
interest" Plaintiff contends that the defend- 
ants Tillson and Smith are "pergonal repre- 
sentatives," within tbe meaning of this stat- 
ute, for the reason that they are legatees of 
all of Smith's property, or at least they are 
successors in interest to the property of 
Smith. This court has frequently held that 
upon Qie death of the ancestor the title to 
the real estate goes directly td the heir, sub- 
ject to tbe right of the administrator to pos- 
sess pending administration, bnt that the 
title to personal property passes directly to 
the executor or administrator. Thei'efore 
tbe heir or legatee has no right to the prop- 
erty of the estate until the close of the ad- 
ministration, except as derived through the 
executor or administrator, it is stild, in tbe 
case of Winkle y. Winkle, 8 Or. 105, that "It 
is a fundamental prlndple of tbe common 
law of this country that tbe personal prop- 
erty of deceased persons goes by operation 
of law to the administrator ;" and tinder our 
statute It must be distributed by him under 
the orders of the county court. This holding 
is reiterated in Welder t. Osbom et al., 20 
Or. 307, 25 Pac. 715, and in Casto v. Murray, 
47 Or. 64, 81 Pac. 388, 884. In Re John's 
Will, 30 Or. 601, 47 Pac. 343, 36 L. R. A. 245, 
Justice Wolverton says: "Their probate 
LwUls] has become a necessary process to 
the establishment of title to either style of 
property,- and is effectuated by the same 
method and In the same court • * • ^q. 
cordlngly it has been held, under the stat- 
utes of this state, that the transfer of the 
title to tbe personal property of deceased 
persons is acco^mplished through tbe «ole In- 
strumentality of tbe court" And. we find in 
the case vt State v, O'Day, 41 Or. eoo, 80 
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Pue. 644t tlM fi>notrt«K: "The -personal prop- 
«tr of a decedent goea bj operation ot l^w 
to tbe administrator, and the title thereto 
must be derived through him." WlUlama on 
Executors (page 4SS ) says : 'The general rule 
la that all goods aud chattels, real and per- 
sonal, go to the executor or administrator. 
By the laws of thia realm, says Swinburne,, 
as the heir bath not to deal with tbe goods 
and chattels of tbe deceased, no more hath 
the executor to deal with the lands, • • • 
tbe whole personal estate of the deceased 
veeta In the executor or administrator." 

[2] Plalntlll contends that the term "per- 
sonal representatives," as used in section 38, 
Ll O. Ik, does not have reference to executors 
or administrators alone, but includes those 
who succeed to tbe estate, relying upon de- 
dsions in the state of Connecticut, and ref- 
erences to BouTler's Law Dictionary. In 
Staples et al. r. L«wis et al., 71 Conn. 288, 
41 Atl. 815, cited by plaintiff, in referring to 
tlie term "personal representatives," the court 
says: "But as under statutes of distribution 
-executors and administrators are no longer 
the sole representatives of tbe deceased as to 
personal property, tbese words have lost 
their original meaning." That language can 
have no bearing on the terms as used in our 
statute, where it has not lost any of Its signif- 
icance; but the legal representative of the 
estate of a. deceased person Is the executor 
or administrator appointed by the county 
court. 18 Am. & Eng. Bnc. Law (page 813) 
defines tbe term : "The primary and ordinary 
meaning of tbe term 'legal representatives,' 
'legal personal representatives,' 'personal rep- 
resentatlvea,' and 'representatives' Is execu- 
tors and administrators, and in tbe absence 
of anything to show a contrary Intent they 
must be so construed." That is especially 
true under our statute, where the title to the 
personal estate of the deceased person passes 
directly to the executor or administrator. 
If piese defendants be substituted in place 
of Prosper W. Smith, such substitution will 
not give tbe court jurisdiction of his estate, 
as they are strangers thereto. 

The Judgment of the circuit court is affirm- 
ed, and the cause will be remanded to the 
circuit court for such other and further pro- 
ceedings as to the court may seem proper, 
not luoousistent with this opinioa. 



(64 Or. i») 

TASm T. HALLAM et sL 
(Supreme Court of Oregon. March 11, 1913.) 

AOBICULTURB (I 11*)— ImPBOVEMENT OF LaND 

—Statutes— '^'PsBsoN in Lawvui. Posses- 

■lON." 

Under L. O. L. | 7489, providing that any 
person, claiming or improving any land at the 
request of tbe owner or person in lawful pos- 
session thereof, shall have a preferred lien 
thereon, a contractor, going upon land to clear 



it for tbe owner, b not a "person in lawful 
possession," and h«nc»- his employes have no 
lien. 

(Ed. Note.— For other eases, see Agricaltuie^ 
Cent. Dig. fi 11-30; Dee. Dig. f U? 

For other definitions, see Words and Phras- 
es, vol 8, p. 4032.] 

Appeal from Circuit Court, Hood Biret 
(bounty; W. I* Bradshaw, Judge. 

Action by U. Tasul against A. C. Hallam, 
Thomas H. Sherrard, CharI«M S. Chapman, 
and others. Judgment for plaintiff, and 
Sherrard and Chapman Jointly appeal Re- 
versed, and suit dismissed. 

This is a suit by tbe assignee of lien clains- 
ants to foreclose alleged Hens for clearing 
and improving certain lands. The facts are 
that the defendants Thos. H. Sherrard and 
cniarles S. Chapman are, and at all times 
stated herein were, the owners in fee of 
two tracts of land in section 1, township 1 
north, of range 10 east, of the Willamett* 
meridian, containing, respectively, 21 and 6 
acres. Sherrard and Chapman on November 
10, 1910, entered into a written contract 
with the defendant A. C. Hallam, by tb» 
terms of which the latter undertoolc to slash, 
clear, grub, plow, and prepare for cultiva- 
tion such tracta of land at $115 an acre, and 
to accept as part payment thereof another 10 
acres, the deed to which was to be placed la 
escrow until tbe amount of work performed 
nbder the contract equaled $1,2S0, the stip- 
ulated consideration for tbe 10 acres. Tlia 
contract subsequently was modified, but the 
particulars thereof are not deemed ossein 
tiaL In order to cotaply with the terms 
ot the agreement, Hallam employed 16 Jai>' 
anese, who began clearing the land Novem- 
ber 30, 1910, and continued to work on tha 
premises until January 6, 1911. Not hav- 
ing received any part of theit pay, they oa 
March 1, 1911, severally filed with the coun- 
ty clerk of Hood River county, the political 
subdivision where tbe land is situated, veri- 
fied bills of wages due each for the servlcea 
rendered, containing a statement of the con- 
tract, designating the name of the contrac- 
tor, describing the land by metes and bounds 
sufficient for identification, and exhibiting 
the total amount of each claim after deduct- 
ing all set-offs and counterclaims, as required 
by law. L. O. L. I 7490. Thereafter each 
claimant duly assigned his verified claim to 
the plaintiff, who instituted this suit Tha 
cause, being at Issue, was referred; and, 
from evidence taken, the court made find- 
ings of fact and of law, and, based thereon, 
decreed a recovery of $070.03, the amount 
of tbe several demands, with interest there- 
on at the rate of 6 per cent per annum from 
January 6, 1911, $200 as attorney's fees In 
the suit, and $75 for preparing and filing 
the Uens, and ordered a sale of the lands to 
satisfy the snms awarded, whereupon Sha>- 
rard and (Chapman Jointly appealed. 
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Win.L. Brewster, ot Portland (Kinsman 
Brewster, of Portland, on the brief), for ap- 
peHants. L. A. & A. P. Reed, of Hood Blver, 
for respondent 

MOORE, J. (after stating the facts as 
above). The statute creating the right of 
lien In cases of this kind reads as follows: 
"Any person or persons who shall hereafter 
clear any land or improve the same by ditch- 
ing or diking or tUllng the same at the re- 
quest of the owner or person in lawful pos- 
session of the same, shall have a lien upon 
the said lands so improved or cleared for 
his wages and charges for the said service 
which lien shall be preferred to every other 
lien, mortgage or incumbrance of it subse- 
quent date." L. O. li. I 7438. 

In construing the clauses of the contract 
relied upon herein, which terms were also 
Involved in another case for the foreclosure 
of a lien upon the same land, Mr. Justice 
Burnett says: "The mere fact that a con- 
tractor goes upon the land for the purpose 
of performing services thereon for the owner 
does not give him possession. It is manifest 
that Hallam could not have maintained eject- 
ment against Chapman and Sherrard to re- 
cover possession of any of the land described 
in the complaint He stood In no better re- 
lation to the owners in fee than any em- 
ploye or servant of theirs, and therefore Is 
not a person in lawful possession of the 
land in that sense which would authorize 
blm to contract with a stranger so as to 
charge the owners ot the fee or affect their 
estate." 

The decision In that case is controlling 
herein, from which It follows that, the de- 
cree should be reversed,, and one entered 
here dismissing the suits, and it is so ordered. 



HUGHES et aL T. EVANS. 
(Supreme Court of Oregon. March 11, 1913:) 
Bbokbim (I 43* y—AoBEEMBNTs— Statute or 

BSiAUDS— IJDERTITT OF FROPEBTT. 

Ad agreement of a broker to sell land on 
commission, which does not identify the par- 
ticular property intended to be sold,' does not 
satisfy the statute of frauds (L. O. L. § 808, 
subd. 8), remiiring contracts, autboriring bro-> 
kers to sell lauds, to be in writing. 

[Ed. Note. — For other cases, see Brokers, 
Cent Dig. f 44; Dec. Dig. | 43!* Frauds, 
Stetnte of, Cent Dig. | 131.*] 

Appeal from Circuit Court, Polk County; 
Henry L. Benson, Judge. 

Action by (Tbasteen Hughes and others 
against Evan Evans. Judgment for defend- 
ant, and plaintiffs appeal. Affirmed. 

James E. Godfrey, of Salem (Wm. P. Lord, 
of Portland, and L. D. Brown, of Dallas, on 
the brief), for appellants. Oscar Hayter, of 
Dallas, for respondent 

EAKIN, J. This is an action to collect a 
commission for the sale of real estate. The 



agreement for tbe payment of oommlssiOD 
comes within the statute of frauds (snbdivl* 
sion 8 of section 808. L. O. U), which subdl* 
vision, together with a part, of the first par? 
agrapb of said section, la In the following 
language: *'In the following cases the agree- 
ment Is void unless tibe same or some note or 
memorandum thereof, expressing the consid- 
eration, be in writing and subscribed by the 
party to be charged; • • • evidence, 
therefore, of the agreement aball not be re- 
ceived other than the writing: • * • (8) 
An agreement entered Into subsequent to the 
taking effect of this act authorizing or em- 
ploying an agent or broker to sell or pur- 
chase real estate for compensation or a com- 
mission." The said agreement was in the 
following words: "Hughes St Bird. Date, 
March 11, 1910. S58 acres. • • • Acres 
cleared, 276w House 2 stories, 7 rooms. 
• • • Bam 2. Orchard ^ acres. • • • 
Fences In good condition. Watered by 
springs. • • 'AM acres , Mlly. • * *■ 
275 acres timber. • • • Price, »18,000. 
Terms, $8,000. Remarks, terms to suit, 6 per 
cent. I hereby give Hughes & Bird, Dallas, 
Oregon, the exclusive sale of, or right to pur- 
chase the above described property in con- 
sideration of |1.(X) in band, at the price and 
on the terms above mentioned, for a period 
of 15 days from date hereof and thereafter, 
until ' withdrawn by me in writing ; and 
agree to pay them a commission of five (8) 
per cent in case of sale or purchase. Own- 
er, Evan Evans. P. O. Address, Rlckreall, R. 
F. D. 1. County, Polk." This agreement con- 
tains an option to purchase as well as a con- 
tract for commissions. The only allegation 
in the complaint, as to the identity of the 
property contemplated by the contract is 
that it related to certain land belonging to 
defendant In Polk county, and that defend- 
ant did sell ''the land." The answer denies 
the allegations of the complaint Defendant 
contends that no particular real property is 
mentioned in the agreement, and that it la 
void under the statute of fpauds. Upon the 
trial, the court directed the verdict for the 
defendant for that reason; and, from a Judg- 
ment dismissing the actioti, plaintiff ap-. 
pealed. 

In the face of defendant's denial, plaintiff 
could not prove that the defendant sold the 
property mentioned in the agreement to a 
purchaser produced by plaintiff without prov- 
ing,- by parol, what property was intended to. 
be included in the contract to permit whlcb 
would be adding to the terms of the con- 
tract which is forbidden by the provision of 
the statute reading: "Evidence, therefore, 
of the agreement shall not be received other 
than the writing." If the property were 
identified by the agreement, and the descrip- 
tion were not sufficient to locate it extrinsic 
evidence might be resorted to for that pur- 
pose, but not in order to determine what 
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property Is meant. This agreement does not 
Identify the property, and its Identity, as 
well as location, must be established by ex- 
traneous testimony. Therefore, plaintiff 
could not prove he had produced a purchaser 
for any particular property. See Bofcard v. 
Barhan, 52 Or. 121, 06 Pac. 673, 132 Am. St. 
Rep. 676. Plaintiff bases his right of recov- 
ery exclusively upon the authority of Hend- 
erson V. Xemke, 60 Or. 363, 119 Pac. 482; 
but It is held in that case that it is immate- 
rial what the description of the property is, 
if It can be identified, thus recognizing that 
the identity of the property is necessary. In 
that case it was identified. Plaintiff was to 
find a customer for "my property," and the 
property was described in the complaint If 
defendant had owned two or more pieces of 
property, no doubt the contract would have 
been held void, as the proiierty Intended 
could not then have been identified without 
extrinsic evidence; but this case does not 
come within the principle as above an- 
nounced. 

The contract is void, and the Judgment of 
the circuit court is affirmed. 



MOORE et aL v. UNITED ELKHORN 
MINES et al. 
(Supreme Court of Oregon. March 11, 1913.) 
Waters and Watkb Courses (S 33*)— Ap- 
propriation— Action TO I<;stabli8h Kight. 
Where defendants lawfully built a reser- 
voir on government land, which plaintiffs sub- 
sequently, without any permission from the 
government, took possession of, irrespective of 
any guestioD of nonuser of a water right by 
defendants, plaintiffs' title would not be quiet- 
ed, because they had no title, and equity would 
not lend its aid to enable them to acquire prop- 
erty constructed by another. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. Si 23-26; Dec. Dig. 
I 33.*] 

On petition for rehearing. Denied. 
For former opinion, see 127 Pac. 064. 

McBRIDE, G. 3. In the able brief accom- 
panying their petition for rehearing, counsel 
question mudi of the reasoning in the opin- 
ion of the lower court, which was adopted 
as the opinion of this court. As we express- 
ly stated, we did not commit this court to 
the adoption of all the conclusions reached 
by the lower court, and our opinion may 
therefore be treated more as a concurrence 



in the result there reached rather than in 
the expressions therein employed. We do 
not consider the question of nonuser of a 
water right to be involved in this case. 
Plaintiffs own no land, no ditch, and no wa- 
ter right They found upon the reserved 
lands of the Vnited States a reservoir built 
by defendant's grantor before the laud was 
reserved, and which, under the laws of the 
United States, defendant alone could be 
permitted to maintain without a new per- 
mit from the government which permit they 
did not obtain. Defendant, though not us- 
ing the res^rvoir, has paid all the taxes that 
have been demanded upon the property, and, 
beyond the fact of failure to use it has 
otherwise shown an Intent to retain It for 
use In the future. The position of the par- 
ties stands thus: The defondnnfs grantor 
had lawfully Imllt upon govoninicnt land a 
reservoir. As nsnlnst every one but t'lo 
government, it was the owner of T'c .'■tru''- 
ture. It is not a right or a site that Is 5n 
controversy, but a concrete, taiicji'ilo thin;:, 
coiiii)Oi-ed of earth, wood, stones, and 'ron, 
and costing five thou.«and real diMlars. 
Plaintiffs, without permission from thi- gov- 
ernment, have entered upon its forest re- 
ser\-e and seized this valuable strufture. 
They have built no resen-oir, and have no 
reservoir site. They say to the defendant: 
"We have seized this property wliloh cost 
you $5,000, and we Intend to .sell it for $4,- 
500; and because you dare to whimper as 
to the injustice of such a proceeding we will 
ask a court of equity, a court of conscience, 
to quiet our title, and compel you to pay 
the costs as a i)enalty for protesting." Eq- 
uity will never lend its aid to such a trans- 
action. There are very ancient Injunctions 
against a man's coveting or taking that which 
belongs to another, and we are still cogni- 
zant of the time-honored direction to do 
unto others as we would that others should 
do unto us. There is also a maxim that 
"He who seeks equity shall do equity," and 
that "He who seeks equity shall come with 
clean hands." We would disregard all these 
and make this court an instrument of op- 
pression, instead of Justice, should we al- 
low plaintiffs to prevail in this case, espe- 
cially since they show no better title than 
that of squatters on a national forest re- 
serve. 

The plaintiffs have no title to be quieted, 
and the petition for rehearing is denied. 
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(87 Kan. 41) 

WBLOH T. Ucn^OSH et aL 
(Supreme Coart of Kansas. March 8, 1913.) 

(SyUoJnu iy-tt* Court.) 

1. B*«CTno Pebtomcaiiob (| 106*)— PARma. 

One having a wtittwt coatract tor the pur- 
chase o{ real estate with a person having a sim- 
iJar contract for its purchase from the owner 
may maintain an action against the owner, and 
the person with whom he contracted, for the 
specific performance of l>oth contracts. 

[Ed. Note.— For other cases, see Specific Per- 
formance, Cent Dig. ff 342-851; Dec Dig. { 

2. SPKcmo Pebfobmanck (| 60*)— Modiitca- 
Tiow OF Contract— Statute ot Fbadds. 

One who agrees in writing to convey real 
estate for a payment to t>e made partly by a 
mortgage and partly in cash, and who after^ 
wards orally consenta to accept, and does ac- 
cept, in lieu tiiereof a morti^age and mone^ for 
an equal total, but in different proportions, 
cannot defeat an action for the specific perform- 
ance of the contract on the ground tluit the 
subsequent arrangement amounted to an at- 
tempt to malce an oral modification of a con- 
tract required by the statute of frauds to t>e in 
writing. 

(Ed. Note.— For other cases, see Specific Pet- 
fonnance. Cent Dig. f 182 ; Dec. Dig. { 60.*] 

8. Specific Pebfobmance (| 97*)— Pebfokm- 
ANCE BT Plaihtiff— Patmeht of Consid- 

ERATIOVr. 

Under the evidence in this case, an agree- 
ment to deliver a second mortgage in part pay- 
ment of real estate is held to have been sub- 
Etnotially complied with by the delivery of one 
which was subject to three other mortgages; 
their total amount being tiiat for which the 
parties knew the property to be Incumbered. 

[Ed. Note. — For other cases, see Specific Per- 
formance, Cent Dig. {{ 286-208; Dec Dig. { 

Appeal from District Court, Harper County. 

Action by Leou Welch against William 
Mcintosh and othms. Jodgment for jdain- 
tlff, and Mcintosh and certain other de- 
fendants appeaL Affirmed. 

W. W. Sehwlnn, of Wellintfton, for appel- 
lanta Andrew O. Washbon, of Harper, for 
appellee. 

MASON, X William Mcintosh entered 
Into a written contract agreeing to sell cer- 
tain city lots to J. C. Elvln. On the same 
day Elrln signed an agreement to conyey 
them to Leon B. Welch. Elvin and Welch 
had no disagreement between themselves, but 
Mcintosh refused to make a deed. Welch 
then hronght an action against Mcintosh, 
making Elvln a party, asking for the specific 
performance of both contracts. Judgmmt 
was rendered for the plaintiff, and Mcintosh 
and others appeal. 

[1] Mcintosh objects to the decree of spe- 
dflc performance upon the ground that he 
had no contract whatever with Welch, but 
only with Elvln. There was no element of 
personal trust In the contract between Mc- 
intosh and EMn. If Blvln had been acting 
for Welch, Welch conld have enforced the 
contract, 'although Mcintosh knew nothing 



of bla connection with the matter. HawkUw 
V. Windhorst, 87 Kan. 176, 123 Pac. 761- 
There was nothing to prevent Elvln from as-, 
signing to Welch his rights acquired under. 
his contract with Mcintosh (39 Cyc. 1665); 
and his agreement to sell to Welch the lots 
he had contracted to buy from Mcintosh was 
in effect such an agreement 

[2] A further objection Is based niton these 
facts : By the twrns .of the contract he had 
signed, Mcintosh was to receive for the lots 
a second mortgage for $900 upon a certain 
tract of land, or, at the option of the pur- 
chaser, either $425 In cash and a mortgage 
for $425, or $800 In cash. There was evi- 
dence, In behalf of the plaintiff, to the effect 
that Mcintosh afterwards orally agreed to 
accept $300 In cash and a mortgage for 
$700, and that a check for that amount and 
such a mortgage were then given him; be 
agre^ng to make a deed to Welch, If upon 
examination he found no more against the 
mortgaged property than had been represent- 
ed to him. Mcintosh contends that In view 
of this situation, the present action amounts 
to an effort to diow that a written contract 
for the sale of real estate was amended by 
an oral agreement, and to enforce the con- 
tract as so amended. The statute which 
renders nonenforceable an oral contract for 
the sale of land prevents as well the en- 
forcement of an oral agreement foe the mod- 
Ideation of a written contract on that sub- 
ject 29 A. & E. Encycl. of L. 824; 20 Cyc. 
287; note, 66 Am. St Rep. 671; note, 4 L. 
R. A. (N. S.) 98a While not controverting 
this general rule, a number of courts have 
recognized what may be called the doctrine 
of substituted performance; that is, that 
"parol evidence Is admissible to prove a 8ab> 
stitute agreement of the performance of an 
original written contract when such per- 
formance Is completed." Smith on the Law 
of Fraud, | 369 ; 29 A. & E. EncycL of L. 
825, 826; Lee T. Hawks, 68 Miss. 669, 9 
South. 828, 18 L. R. A. 633; Neppach v. Or. 

6 CkI. R. R. Co., 46 Or. 347, 80 Fac. 482, 

7 Ann. Cas. 1035; Alston v. Connell, 140 N. 
G. 485, 63 S. B. 292. See, also, cases cited 
at conclusion of note, 4 L. B. A. (N. S.) 981. 

The written agreement bound Mcintosh to 
convey the lots for a mortgage for $900, or 
for $800 in cash, or for $850 half In cash 
and half in a mortgage. Of course he could 
not In the first instance have been req.ulred 
to accept $300 in cash and a mortgage for 
$700. But after having orally agreed to do 
so, and having received without objection 
the check and mortgage, he cannot put tiie 
buyer in default and refuse performance on 
his own part by urging that the tetms of the 
original agreement have not been kept The 
case Is .within the principle heretofore ap- 
plied by this court. Indicated by the follow- 
ing quotations: 

"The contract did not specify the securl- 
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ticip to be taken, and tite parties could sap- 
plement It orally in this respect The re- 
mainder of the oral negotiations did not cre- 
ate a new contract of sale supplanting the 
old; and, In any event, the defendants will 
not be allowed to agree Mvon a method of 
performance, Induce the plaintiff to act ac- 
cordingly, and then work a gross fraud by 
repudiating altogether." Painter v. Fletcher, 
81 Kan. 195. 196, 105 Pac. 500, 601. 

"The furnishing of an abstract or other 
like condition may be waived; and when 
waived, as In this case, the appellant could 
only put appellee in default by a perform- 
ance or offer of performance on his own part. 
He cannot Induce appellee to desist from ac- 
tion, and then treat the inaction as a default 
and a basis of recovery." Hull t. Allen, 84 
Kan. 207, 209. 113 Paa 1060, 1051. 

[8] Another objection to the decree is 
made on the ground that the contract called 
for a second mortgage, while there were al- 
ready three mortgages on the land, so that 
the plaintiff could only give him a fourth 
mortgage instead of a second. There was 
evidence that he received the mortgage of- 
fered him, knowing of the three prior mort- 
gages, saying that he would accept it if he 
found nothing more on record ahead of It. 
Within the principle Just stated, this was a 
Buffldent performance on the part of the 
buyer, even if originally the seller might 
have made a point as to the number of sepa- 
rate mortgages ahead of his own, irrespective 
of the total lien represented. However, tlie 
evidence seems to show a mutual purpose to 
treat the phrase "second mortgage" as hav- 
ing reference to a mortgage subject to a 
prior indebtedness, without regard to its 
form. No objection was made to the total 
amount of the prior liens, tinder these cir- 
cumstances, the fact that the existing in- 
cumbrance was distributed between three 
mortgages. Instead of being combined In one, 
is not a ground for defeating the spedflc 
I)erformance of the contract 

The contract between McIntoeA and iBSlvln 
Included a provision that the "securities" — 
that is, the mortgage given In payment — 
should be satisfactory to the former. This 
did not authorize an arbitrary rejection of 
the mortgage delivered. The only objections 
made to It are found to be untenable. 

The Judgment Is afilrmed. All the Justices 
concurring. 

(89 Kan. U) 

CALDWBIiL T. MODERN W00t>MEN OF 

AMERICA. 
(Supreme Court of Kansas.. March 8, 1913.) 

(8vllol)U$ Irv the Court.) 

1. DeXth (S 2*)— Pbesumttion from Absence. 
The principles pertainini; to piesmnptiona 
in cases of the disappearance and unexplained 
absence for seven years of a member of a fra- 
ternal order, stated in Modem Woodmen v. 



Gerdom, 72 Kan. SOI. 82 Pac. 1100. 2 L. B. A. 
(N. S.) 809, and Id., 77 K4n. 401, M Pac. 788» 
are followed. 

[Ed. Note.— For other cases, see Death, Cent 
Dig. Hl-3; Dec. Dig. I 2.*] 

2. Dbatr ({ 2*) — Pannxraoir— ABBBifOK— 

INQUIBIIS — DlUaSNCB — QUKBIIOM roB 
JUBT. 

A member of a fraternal order holding a 
beneficiary certificate left his home and family- 
in this state, declaring his intention to go t» 
California to find a new location, where his 
family should join him later. Letters were re- 
ceived by his wife at frequent intervals cover- 
ing a period of five or six months, purporting to 
have been written by him at different places 
in California. The last of these letters, save 
one, was mailed at Stockton, Cal., and gave the 
information that the writer was sick with smali- 
por in a pestbouse there. About ten days later 
the last letter waa received, saying that he had 
suffered a relapse, and was still in the pest- 
house. Afterwards his wife wrote several let- 
ters addressed to him at Stockton, but hearing 
nothing further from him, on November 2, 1902, 
inquired by letter of the postmaster at Stock- 
ton, and was informed that her letters had not 
been delivered. She then wrote for information 
to the mayor and also to the chief of police of 
that city, made inquiries of officers and members 
of the local camp of which her bnsband was a 
member, and of his father, brothers, and sister 
residing at various places in and out of the 
state, engaged attorneys, who published a no- 
tice In a newspaper at Stockton of his confine- 
ment in the pesthoose and disappearance, and 
through an officer of the local camp caused a 
like notice to be published in the omdal paper 
of the order, but obtained no tidings of her 
missing husband from these or any other source 
of information. After he had been absent for a 
considerable time, she had a personal interview 
with the bead consul of the defendant, to whom 
she related his disappearance and the informa- 
tion received about his sickness, and waa ad- 
vised by that officer to follow up all clues and 
keep up the insurance payments, and that the 
amount of her certificate would be paid in seven 
years from the disappearance, if ner bnsband 
waa not found. Upon these facts and the cir- 
cumstances, showing bis relations to his family, 
his age, occupation, financial standing, and the 
like, it is held that there was sufficient evidence 
upon which to submit to the jury the q^Mtion 
of diligence In making inquiriea 

[Ed. Note.— For other cases, see Death, Cent. 
Dig. If 1-S; Dec. Dig. | 2.*] 

3. Appeal ano Ebbob (| 301*)— Review ov 
BvinsNCE— Pboceemngs in TtiAL Coowp— 
Motion fob New Tbiai. 

The rule that evidence excluded by the 
court must be produced on a motion for a new 
trial, la order to obtain a review of the ruling 
excluding it, as declared in Clark v. Marria, 88 
Kan. 75^ 129 Pac. 11U5, is foUowed. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. U 1743, 1753-1755; Dec. 
Dig. i S01.»] 

4. Death (| 2*)— PBEmjjfPTiow trom Absewcb 
—Time. 

Where the presumption of death from unex- 
plained absence for seven years, without tidings, 
applies, there is no presumption that the ab- 
spntee died at any particular time within that 
period; but the time may be found by the jury 
from the circumstances of a particular case, 
when they are of sufficient probative force to 
warrant the submission of the question. 

[Ed. Note. — For other cases, see Death, Gent 
Dig. ff 1-8; Dec Dig. | 2.»] 

Appeal from District Court .Sedgwick 
County. 
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Action by Jant> CaldwelL ^gainst the. Mod- 
ern Woodmen ot America. ' Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Tnunan Plants- and Oeo. O. Perrlii, both of 
B«ck. Island, ID., . and Rodolpli Hatfield^ of 
WidUta, for appellant Adams & Adams, of 
Wicblta, (or «ppeUee: 

BENSON, J. The defendant appeals from 
a Judgment rendered upon a beneficiary cer- 
tificate issued in tlie year 1890 to W: H. Cald- 
well, a member of the order, payable to his 
wife, the plaintiff, at his death. It was ad- 
mitted that all dues and assessments had 
been paid to the date of the trial. The peti- 
tion alleged that Caldwell left his home in 
HntAInson on the 7th of April, 1902, and 
had not been heard from since September of 
that year, when a letter was received by his 
wife, Informing her of his serious illness at 
Stockton, Cal. Other statements of the peti- 
tion set out the inquiries made for the miss- 
ing man «nd the failure to obtain informa- 
tion concerning him. This action was com- 
menced April 2, IfllO, in reliance upon the 
presomption of death. The answer admits 
the iBsnance of the certificate and good stand- 
ing of the member,- but pleads false warran- 
ties in the application respecting the age of 
his parents; also the adoption of a by-law, 
which took effect September 1, 1908, proTld- 
Ing that no preemption of death should arise 
from absence or disappearance until the full 
term of the member's expectation of life had 
elapsed. The answer also contained a gen- 
eral denial. 

The evidence on the part of the plaintiff 
tended to prove that the member was a well- 
known citizen of Hutchinson. He had been 
engaged at' different times as foreman of a 
salt plant, clerk in a hardware store, farmer, 
thresherman, and grocer. Just previous to 
ills leaving home he had t>een carrying on a 
grocery business, wtieh was turned over to 
his creditors. He left a wife and three chil- 
dren at his home in Hutchinson, 22, 17, and 
15 years of age, respectively. His relations 
with iris family were affectionate. He de- 
clared his intention to go to- California to 
seek a new location, where his family should 
Join him. His son accompanied him to the 
train. Letters written by him were received 
by Ms family at frequent intervals, averag- 
ing one in each week, from several places in 
California. One of these letters was from 
Sheridan, and was answered by letter direct- 
ed to him there. In -writing from some of 
the other places he requested that answers 
should not be sent until be wrote again. He 
wrote from Stockton, Cal., In September, 
1902, saying tliat he was sick In a pesthouse 
there with smallpox, but was getting better. 
lAter, in October, he wrote again that he had 
suffered a relapse, and was worse. The 
family wrote several letters to him after- 
ward, but heard nothing further. On inquiry 
about him by letter to ibt postmaster at 



Stockton, on November. 2d> they learned that 
these letters remained uncalled for. Mrs. 
Caldwell then wrote to the mayor and also 
to the chief of police of Stockton, giving them 
the information she had received about his 
being in a pesthouse there. The chief bf 
police answered, but gave no information of 
the missing man. She also wrote to her hus- 
band's father, then living in Nebraska, to his 
brother, living in another place in that state, 
and to bis sister, living in Iowa, giving the 
facts concerning his absence and asking for 
information concerning him, but received 
none. She also consulted with another broth- 
er of her husband, Uvlng in this state, and 
with the consul and clerk of the camp at 
Hutchinson, of which Caldwell was a mem- 
ber. One of these officers sought Information 
from the head camp of the order, sending a 
photograph of the missing man. At the sug- 
gestion of the clerk of the local camp, a no- 
tice, stating the facts about his disappear- 
ance and asking for information, was pub- 
lished in the Modern Woodman, the official 
paper of the order, which circulates general- 
ly among Its members. Inquiries were also 
made of members of the local camp. Mi-. 
Caldwell's father came, to Kansas and con- 
sulted with the plaintiff. None ot these in- 
quiries were effectual. A firm of lawyers at 
Hutchinson, at the plaintiff's request, ad- 
dressed a letter to the mayor of Stockton, 
giving the facts of Mr. Caldwell's departure 
from home, of the letters giving Information 
of his sickness in the pesthouse, and the fail- 
ure to receive further tidings, and asking for 
Information. This letter was published to 
full in a dally paper in Stockton in January, 
1904, wltt brief editorial comments. No ti- 
dings or Infbrmation of any kind were re- 
ceived from these Inquiries or otherwise, fn 
the same month Mrs.' Caldwell had an inter- 
view with the head consul of the order, and 
told him of her trouble and the Inquiries she 
had made, and aslted for advice. He advised 
her to keep up the insurance, to follow up all 
clues, and that In seven years she would get 
her money. If her husband was not found in 
that time. In that conversation the head 
consul inquired about Mr. Caldwell's rela- 
tives, and was Informed of the age- of his 
father, and that his mother was dead. 

Depositions were taken by the defendant 
of the city health officer, the sextons of ceme- 
teries, and clerks of hospitals In Stockton, 
and evidence was adduced tending to show 
that Mr. Caldwell's death had not been re- 
ported to the proper officer, and that his 
name was not found upon the records of the 
county hospital, where smallpox patients were 
cared for, nor upon the records of Interments 
In the principal cemeteries of the city. The 
defendant also offered evidence tending to 
prove that Mr. Caldwell left debts unpaid at 
Hutchinson. 

[1] It Is contended that tfaelnqiMrles made 
by the plaintiff were Insufficient to overcome 
the presumptloa ot contlnatng life by- the 
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presumption of death aristng from eeren 
years' unexplained absence. In order that 
the latter presumptioD may prevail, there 
must be a lack of Information concerning 
the absentee on the part of those likely to 
hear from him, after diligent Inquiry. The 
Inquiry should extend to all places and per- 
sons where w from whom tidings would 
Ukely be received In the ordinary course of 
events; and. In general, the inquiry should 
exhaust all patent sources of information 
and others which the circumstances suggest 
Modern Woodmen v. Gerdom, 72 Kan. 391, 
82 Pac. 1100, 2 L. B. A. (N. S.) 809 ; Renard 
V. Bennett, 76 Kan. 848, 93 Pac. 261, 14 Ann. 
Cas. 240. The rule, however, does not re- 
quire absolutely conclusive proof. It Is suf- 
ficient If the evidence warrants a finding 
that such inquiries have been made. In the 
second review of the Gerdom Case It was 
said: "Probably all efforts tliat would or- 
dinarily be suggested, however painstaking 
or exhaustive, would still leave some source 
of Information unexplored. The parents 
should only be held to the exercise of rea- 
sonable diligence In endeavoring to obtain 
tidings of their son. They were not requir- 
ed to prove conclusively that he was dead, 
but were bound to produce such evidence 
as would fairly lead to the presumption of 
his death." Modem Woodmen v. Oerdom, 
77 Kan. 401, 405, 94 Pac. 788, 789 (syl. 3). 

[2] It was argued In that case that Inqui- 
ries should have been made of members of 
the lodge. Such Inquiries were made in this 
case, and the eftorts of officers and members 
In aid of the inquiry were sought and ot>- 
talned. It Is insisted, however, that further 
inquiries should have been made at Stock- 
ton. It is suggested that letters should have 
been written to the pesthouse from which 
Caldwell bad written, or that personal in- 
vestigation should have been made there. 
But the name of the pesthouse or Institution 
with which It may have been connected was 
not stated In the letter, and Mrs. Caldwell 
did not have any knowledge about it. She 
was aided by experienced counsel In mak- 
ing the Inquiries at Stockton, which were 
such as, it Is believed, are ordinarily pur- 
sued. In any event, it cannot be held, as a 
conclusion of law, that she did not exer- 
cise reasonable diligence in this respect. 
Lack of diligence in making inquiries in oth- 
er respects is also suggested; but upon a 
careful consideration of the efforts that were 
made, in the light of all the circumstances, 
it must be held that there was suthclent 
evidence to warrant the submission of the 
question of diligence to the jury upon proper 
Instructions, which were given in accordance 
with the rules declared In the Gerdom Case. 

The defendant alleged that In his appli- 
cation for membership Caldwell stated that 
bis father was then living, and was 82 years 
of age, and that his mother was also living, 
and was 71 years of agej that the certificate 



was issued In reliance upon the statementa 
made In the application, and contained a 
provision that If any of the statements were 
nntrne the certificate sbonld be null and 
void. It was further alleged that the father 
was not 82 years of age, and was only DS 
years old, and that the mother was not liT> 
Ing, having died many years before. Otbex 
misrepresentations concerning brothers and 
sisters were alleged. The application refer- 
red to was not set out in the pleadings, and 
does not appear in the record. 

To sustain the Issue of misrepresentation, 
the defendant offered the application In evi- 
dence^ but it was rejected. This is alleged 
to be fatal error. While this ruling waa 
included In the grounds presented for a new 
trial, a copy of the excluded evidence waa 
not produced by affidavit or otherwise on the 
hearing of the motion, as required by sec- 
tton 307 of the Civil Code (Gen. St 1909, | 
5901). The ruling, therefore. Is not open to 
review. Clark t. Morris, 88 Kan. 752, 128 
Pac. 1195. 

Error Is predicated upon the rejection of 
other evidence. The defendant produced the 
record of two chattel mortgages and other 
evidence tending to show that Caldwell left 
debts unpaid to the amount of about |S00 
when he left, and it was In evidence that he 
turned over his stock to his creditors. A 
writing was also produced, signed by Cald- 
well, as follows: "This trouble Is all my 
own. My wife Is Innocent of everything, 
so don't blame her for I did it all myseU." 

T^e mortgagee was asked it he found out 
whether Caldwell owned the property (a 
threshing outfit) described in the mortgage; 
also whether he had attempted to get posses- 
sion of the property. Objections were sus- 
tained. It Is suggested that this was an ef- 
fort to prove that Caldwell did not own the 
property, or some of the property, mortgaged, 
thus tending to prove a motive for leaving 
home. It was doubtless proper to prove in- 
debtedness at that time, with other dream- 
stances of his leaving, and this was done. 
It would seem that the Jury were sufficiently 
Informed of his financial condition, and the 
failure to require answers to these questions 
was ImmaterlaL Last clause of section 307 
and secUon 581 of Civil Code (Gen. St. 1909, 
{{ 6901, 6176). However, the defendant did 
not produce the excluded evidence on the 
motion for a new trial, and, as we have 
already seen, the ruling cannot be reviewed. 

[3] The by-law purporting to change the 
presumption of death In cases of disappear- 
ance Is also relied upon as a defense. This 
by-law was attached to the answer, and was 
proven on the trial While It was not pro- 
duced In evidence on the motion for new 
trial, U was a part of the pleadings. In 
this respect it differs from the application 
above referred to. The member was 32 
years of age at the date of the certificate^ 
and the limit of his expectation «C life liad 
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not been reached when Qiia action was com* 
menced. Nearly six y^ra of the seven-year 
period Involved in the presumptton bad ex- 
jArei wbeu the by-law was adopted. Refer- 
ring to this by-law, the court instructed the 
jury, in substance, that actual death of the 
member might be proved, like any other 
fact, by direct or circumstantial evidence; 
that considering the circumstances of his dis- 
appearance, absence, age, health, character, 
domestic relations, social rank, and finan- 
cial condition, and all other facta and cir- 
cumstances of the case, if they found that 
be died before the passage of the by-law, it 
would not prevent a recovery. 

Assuming tliat tbe by-law was valid and 
retroactive in its operation, as claimed by 
the defendant, two questions arise concern- 
ing it, viz.: Whether tbe foregoing instruc- 
tion is a correct statement of the law, and 
whether the evidence sustains a finding that 
Caldwell died before September 1, 1908, when 
tbe by-law became effective. In an opinion 
delivered by Judge Brewer in Ryan v. Tudor, 
31 Kan. 366, 2 Pac. 797, it was said that a 
Jury may infer death witbln less than seven 
years, where, besides unexplained absence, 
there are other matters to show death. The 
opinion also refers to Tisdale v. Insurance 
Cto., 26 lowo, 170, 96 Am. Dec. 136, quoting 
therefrom: "The death of an absent person 
may be presumed in less than s^ven- years 
from the date of the last intelligence from 
him, from facts and circumstauces other 
than those showing his exposure to danger 
which probably resulted in his death." "Evi- 
dence of character, habits, domestic rela- 
tions, and the Uke, making the abandonment 
of home and family improbable, and show- 
ing a want of all those motives which can 
be supposed to influence men to such acts, 
may be sufficient to raise the presumption of 
death, or from which the death of one absent 
and unheard from may be inferred, with- 
out regard to the duration of such absence." 
Ryan v. Tudor, 31 Kan. 366, 370, 2 Pac. 797. 

[«] In Lancaster, Adm'r, v. Wasliington 
litfe Ins. Co. of N. T., 62 Mo. 121, at page 
12S, it was stated as a general presumption 
that a person who lias disappeared and has 
not been heard from shall be presumed to 
continue to live for seven years after he. was 
last known to be alive, "unl&ss within that 
period it shall be shown that when last 
heard from he was in contact with some spe- 
cific peril likely to produce death, or that he 
disappeared under circumstances inconsist- 
ent with a continuation of life, when consid- 
ered with reference to those influences and 
motlTes which ordinarily control and direct 
the conduct of rational beings; in either of 
which cases the Jury are at liberty to infer 
that death occurred at such time within sev- 
en years as from the testimony may seem 
most probable." 

It was said in the Gerdom Case, 72 Kan. 
391, at page 395, 82 Pac. 1100, 2 L. R. A. (N. 



S.) 809, that death may be proved by drcum- 
Btantial evidence; and that absence for 
a considerable period of time is not indispen- 
sable in order to generate a satisfying con- 
viction of the fact Situations were referred 
to where the fact of death might be forced 
upon tbe mind very soon after the disappear- 
ance. Circumstances of health, disposition, 
moral character, domestic relations, social 
rank, and financial condition were referred 
to as affording, in some cases, sufficient proof 
of death. In Greenleaf on Evidence (16th 
Ed.) § 41, after stating that the presumption 
of continuity of life ceases after an absence 
for seven years without intelligence concern- 
ing the person. It is said: "The presumption 
In such cases is that the person is dead, but 
not that he died at the end of the seven 
years, nor at any other particular time. The 
time of the death is to be inferred by the 
Jury from the circumstances." 

"Death may be Inferred from evidence of 
facts inconsistent with the theory of the ex- 
istence of life. Thus it has been held that, 
where an absentee, when last heard of, had 
Just embarked on a vessel which has not 
since been seen or beard of and is long over- 
due, his death may be presumed, although 
the full period of seven years may not have 
elapsed since it sailed. So, if he was in a 
'desperate state of health,' • • • or If 
he was exposed to some specific peril likely 
to cause death, when last heard of, it may be 
presumed that he is dead, although seven 
years may not yet have elapsed since that 
time." 1 ElUott on Ev. f 112. 2 Wharton 
on Evidence, S 1277, states the same prin- 
ciple. 

It is concluded that tbe instruction is In 
accordance with the opinions in tlie onidor 
and Gerdom Cases and the weight of author- 
ity upon this question. 

But it is argued tbat the facts of this case 
do not warrant the application of the princi- 
ple. It is also said that the negative evi- 
dence of tbe defendant, showing the absence 
of Caldwell's name from hospital and ceme- 
tery records and the r^iistet of deaths, rie- 
buts any Inference tbat he died at Stockton. 
The absence of his name from these records, 
while oompetent evidence, is not conclusive 
of the fact. It is by no means certain that 
other pesthouses were not provided in or 
near the city. The cross-examination shows 
that there was a large sanitarium there, al- 
though not within the city limits, concerning 
which no records were produced. The ceme- 
tery records were only those of the three 
principal cemeteries. Considering the nature 
and progress of the disease, the patient hav- 
ing suffered a relapse, that temporary provi- 
sions in the way of pesthouse accouunoda- 
tious, burial, and the like are often resorted 
to in such cases, the lapse of time, and 
all the attendant circunistauces, a question 
of fact was fairly presented by the evidence 
upon this branch of the case also, and the 
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general finding for the plaintiff cannot be 
disturbed. 

Some minor rulings are complained of, but 
no error is found affecting substantial rights. 

The judgment is affirmed. All the Justic- 
es concurring. 



(M Kan. 24) 

McCIJUN T. C5HICAGO, H. I. & P. BY. CO. 

(Supreme Court ot Kansas. March 8^ 1813.) 

(Byllaliu ly the Court.) 

i. New Trial (§ lO*)— Waivee. 

Ordinarily any ruling or ground for which 
a new trial may be granted is waived by the 
neglect of a party to ask for a new trial. 

[Ed. Note. — For other cases, see N?w Trial, 
Cent. Dig. Si 13, 115, 131; Dec. Dig. § 10.*] 

2. TBIAI. (I 359*)— JUOOUENT— JUDOUENT OH 

Special. Findings — Inconsistency. 

Where no motion for a new trial is made, 
but, instead, a party moves for judgment on 
the special findings notwithstanding the general 
verdict, the question is whether, after indulg- 
ing every reasonable inference in favor of the 
general verdict, the special findings returned by 
the jury are so antagonistic to it as to be ab- 
solutely irreconcilable with it, and so complete 
in themselves as to warrant the entry of judg- 
ment thereon. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. ii 857-860, 875, 877, 878; Dec Dig. j 
359.*I 
8. Railboads (i 330*)— Accidents at Cboss- 

iNG— Cabb Requibed. 

Where gates have been erected and main- 
tained by a railroad company, where its road 
crosses a public street in a city, and which are 
to be lowered by a gateman when trains are 
passing over the street, the fact that such gates 
ar^ up when a person approaches tlie crossing 
is some assurance to him that be can safely 

Eroceed to cross, and, while it will not excuse 
im for a failure to exercise reasonable care for 
Us safety, he is not required to exercise the 
BSJne vigilance as be would be at a crossing 
where gates had not been erected and main- 
tained. 

[ISd. Note.— For other cases, see Railroads, 
Cent Dig. H 1071-1074; Dec Dig. { 330.»] 

4. Railboads ({ 350*)— Accidents at Oboss- 

INO — CONTBIBUTOBr NEOLiaENCE — QUBS- 
HON FOB JUBT. 

A traveler approached a railway crossing 
over a much traveled street in a populous city, 
where gates had been built and maintained, 
and, finding them open, proceeded to cross the 
street without loolcing up the track where a 
passenger train was approaching from the 
north at an excessive and unlawful rate of 
speed, and which be could have seen if he had 
looked. After starting across the tracks, a 
freight train came over the crossing from the 
other direction, and caused him to stop be- 
tween the two tracks in a space 8% feet wide. 
After standing there about 15 seconds, he was 
struck by the engine of the passenger train, 
and killed. Whether he exercised due care for 
his own safety in view of the conditions exist- 
ing at the crossing and under the circumstances 
of the case, or was guilty of contributory negli- 
gence, is held to be a question of fact for the 
determination of a jury. 

[Eld. Note. — For other cases, see Railroads, 
Cent Dig. |§ 1152-1192; Dec. Dig. $ 350.*] 

Appeal from District Court, Sedgwlclt 
County. 
Action by Hester A. McClain against the 



cnilcsgo, Rock Island ft Fludflc Railway Com- 
pany. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

M. A. Low and Paul B. Walker, botb of 
Topeka, and R. R. Vermilion, of Wichita, 
for appellant David Smyth and A. E. Helm, 
both of Wichita, for appellee. 

JOHNSTON, 0. J. This was an acUon 
brought by the appellee, Hester A. McClain, 
to recover damages from the appellant the 
Chicago, Rock Island & Pacific Hallway Com- 
pany for negligently causing the death of 
her husband, W. M. McClain. The appellant 
operates a line of railway through the city 
of Wichita and across Douglas avenne, the 
principal street of the city. The railroad la 
built upon Meade avenne, which runs north 
and south, and at the Intersection of Meade 
and Douglas avenues It consists of two 
tracks. The passenger station of appellant 
is located on the west side of Meade avenue, 
and immediately south and adjoining Doug- 
las avenue. At the intersection of these 
streets crossing gates had been placed as re- 
quired hy an ordinance of the city, but they 
appear to have been ont of repair at the 
times in question. The two tracks across 
Douglas avenue were 8^ feet apart, and the 
distance from center to center of the tracks 
was 13 feet, 2% Inches. On the afternoon of 
June 28, 1900, W. M. McClain, his son, and 
another companion were walking on the 
north side of Douglas avenue going towards 
his home in the eastern part of the city. 
When they arrived at the crossing, a consider- 
able numt>er of people had congregated on 
the depot platform, and there were a num- 
ber of cabs and other vehicles in the street 
near there awaiting the arrival of the pas- 
senger train. After they had started across 
IHiuglas avenue, a north-bound freight train, 
using the east track, began to cross Douglas 
avenue, and W. M. McClain, who was about 
68 years of age, and his companion, stopped 
on the west side Of that track to await the 
passage of the train while his son hurried 
over in front of the train. While standing 
between the east and west tracks awaiting 
the passage of the freight train a south- 
bound passenger train traveling at a speed 
of from 20 to 30 miles an hour, came down 
upon them. The buildings on Douglas ave- 
nue extended to Meade avenue, but the dis- 
tance from the west edge of Meade avenue 
to the west track was about SO feet When 
McClain arrived within 20 feet of the west 
track, be could have seen an approaching 
train from the north a distance of about a 
half mile if he had kwked for it At the 
time the gates were up, and there was no 
watchman at the crossing. McClain halted 
between the two tracks awaiting the passage 
of the freight train about 15 seconds before 
he was struck by the passenger train. From 
two to four seconds before he was struck 
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some penscma ' B^arby saw Ikls danger, and 
shouted to him. Apparently the first be knew 
of the approach of the passenger train was 
the sounding of a shrill alarm ^vhlstle aboitt 
200 feet away. On hearing this whistle, the 
deceased became confused, and In his excite- 
ment stepiied nearer to the west track, turn- 
ing his back towards the ai^roaching passen- 
ger train. Be was caught by some part of 
the engine, thrown towards the top of it, and 
In some way he was drawn under the train 
and killed. 

In the petition the negligence alleged was 
&e running of the train at a dangerously 
high rate of speed across a puUlc street near 
the business center of the city, contrary to 
an ordinance of the city limiting the rate of 
speed to fire miles an hour, also the failure 
of the appellant to have the automatic safe- 
ty gates closed as required by another or- 
dinance. The absence of a watchman to 
warn persons about to cross the track of the 
approach of trains was alleged, and also the 
failure of the engineer on the passenger train 
to give proper signals on approaching Doug- 
las avenue, as well as the giving of the 
shrill blast when the engine was so close to 
McClain as to startle and confuse him. On 
the part of the appellant it was contended 
that McClain was guilty of contributory neg- 
ligence in going upon the crossing, and stand- 
ing there for some time without looking for 
the approach of a train on the west track, 
when he could have had a view towards the 
north for a distance of about a half a mile 
If he had looked. The Jury awarded dam- 
ages against the appellant in the sum of 
$1,999, and returned answers to special in- 
terrogatories which were submitted to It 
No motion for a new trial was made, but 
Appellant asked for Judgment on the special 
findings. 

[11 No objections are made to instructions 
or rulings on the trial, and, since no mo- 
tion for a new trial was made, no question 
can be raised here as to the sufficiency of 
the evidence to sustain the findings of the 
jury. It has been determined that any mat- 
ter or ground for which a new trial may be 
granted is waived by neglect of the party to 
assk for a new trial. Nesblt v. Hines, 17 Kan. 
316 ; City of Atchison v. Byrnes, 22 Kan. 65 ; 
Decker v. House. 30 Kan. CI 4, 1 Pae. 684; 
McNally v. Kepllnger, 37 Kan. 556, 15 I'ac. 
534. 

[2] One of the grounds for a new trial is 
that the verdict is contrary to the evidence, 
and, before that question can be considered 
on appeal, a motion tor a new trial based on 
that ground must have been submitted to 
and decided by the trial court. On the mo- 
tion for Judgment on the special findings 
mere inconsistency in the findings will not 
avail as that is a ground for a new trial, but 
the question is whether, after indulging every 
reasonable inference in favor of the general 
verdict, the special findings are so antagonis- 



tic as to be absolutely Irreconcilable with It 
and so complete in themselves as to warrant 
the entry of judgment thereon. Osbum 
V. Railway Co., 75 Kan. 746, 00 Pac. 289. 
Upon some of the issues herein, no interrog- 
atories were submitted, and hence all of 
the facts in the case are not embraced In 
the special findings. T}ie principal ones up- 
on which Judgment was asked were that Mc- 
Clain was familiar with the crossing, that he 
went upon the crossing without looking north 
for an approaching train, that after he en- 
tered upon the crossing, the view was unob- 
structed for one-half wile, and that, If be 
had looked when be started across he could 
have seen the passenger train in time to have 
retreated to a place of safety, and that, 
when he reached the east tifack, he stood 
there about 15 seconds before he was struck, 
and from 8 to 10 seconds intervened from 
the time the engineer sounded the whistle a 
block away and the time that he was struck 
by the train. It Is insisted that, as be was' 
well acquainted with the crossing, it was 
incumbent upon bun to use his eyes and ears 
to discover whether there was a train ap- 
proaching uBon the west track, and, if he 
had done so, he would have seen the train, 
and, not having exercised that precaution, 
he was guilty of contributory negligence, 
which bars a recovery for bis death, notwith- 
standing the negligence of the railway com- 
pany. It must be held that the railway com- 
pany was guilty of negligence notwithstand- 
ing the fact that the engineer applied the 
emergency brake, and did all be could to 
stop the train, and avoid striking McClain 
after his peril was discovered. The speed 
at which the train was running across the 
principal street of a populous city while it 
was unguarded was negligence beyond ques- 
tion. It is contended that to run a train 
from 20 to 30 miles eifi hour over a street 
which is usually tbronged with travelers, a 
fact well known to the engineer, was a wan- 
ton act, and constitutes negligence so gross 
as to cut off the defense of contributory neg- 
ligence. No special finding was made as to 
the rate of speed the train was running, but 
it was alleged, and there is testimony tend- 
ing to show, that the train came across the 
street at a speed of 30 miles an hour, and, as 
the case is presented, every question is re- 
solved in favor of the general verdict, and 
in its support we may infer any rate of 
speed of which there is evidence to support. 
The running of a train at an excessive rate 
of speed through a populous city over an un- 
guarded crossing of a much used street 
which the engineer must have known was 
u.sually thronged with pedestrians and vehi- 
cles was an extremely reckless act, and, If 
a finding of gross negligence had been made, 
it would not have been without support. 
However, if It be assumed that the negll 
gence of the appellant was not gross nor 
such as to cut off the defense of contributory. 
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negligence, the question •whether McClaln 
was guilty of such negligence as to bar a 
recovery must be regarded as one of fact 
for the determination of the Jury. Ordi- 
narily, If a traveler proceeds across a rail- 
road track without taking the precaution to 
ascertain If there is a train in dangerous 
proximity, he does so at his peril. 

[3] The application of this rule is modified 
to some extent by the circumstance that 
gates have been erected and watchmen em- 
ployed at crossings. In such ease a trareler 
is not required to exercise the same vigilance 
when he approaches a track as be would at 
crossings not so guarded. The railroad track 
Itself is a warning of danger which a travel- 
er cannot safely ignore, but when it is the 
custom of a railroad company to provide 
gates or flagmen, and thus give other warn- 
ings of danger that a train is about to pass, 
the absence of such warnings may lead a 
traveler to believe that he can safely pro- 
ceed, or that there will be time to cross before 
a train will pass. The fact that gates have 
been erected and are open when a traveler 
approaches a crossing will not justify him, 
of course, in closing his eyes and ears when 
passing over railroad tracks, but it Is a cir- 
cunmtiince to be weighed by the jury in de- 
termining whether at the time he was using 
the care that a reasonable and prudent man 
would and should exercise. 

In GIu.shing v. Sharp, 96 N. T. 676, a case 
where a colllsfion occurred at a crossing when 
gates which had been erected there were 
raised as the injured party approached. It 
was said that: "The raising of the gate was 
a substantial assurance to him of safety, 
just as significant as If the gateman had 
beckoned to him or invited him to come on, 
and that any prudent man would not be In- 
fluenced by it, is against all human experi- 
ence. The conduct of the gateman cannot 
be Ignored In passing upon plaintitTs con- 
duct, and It was properly to be considered 
by the jury with all the other circumstances 
of the case." 9« N. Y. 67T. The Circuit 
Court of Appeals in Blount v. Grand Trunk 
Ky. Co., 61 Fed. 375, 9 C C. A. 526, sanc- 
tion that view, and, while holding that the 
right of a pedestrian to rely upon the lower- 
ing of the gates was not absolute. Judge Taft 
said that: "It Is undoubtedly true that the 
failure to lower the gates modifies the other- 
wise imperative duty of travelers, when 
they reach a railway crossing, to look and 
listen, and the presence of such a fact In 
the case generally makes the question of 
contributory negligence one for the jury, 
when otherwise the court would be required 
to give a peremptory instruction for the de- 
fendant" 61 Fed. 378, 9 C. C. A. 529. In 
Palmer et al. v. N. Y. C. & H. R. R. Co., 
112 N. Y. 234, 19 N. E. 678, an Injury oc- 
curred at an open crossing where the gates 
liad been erected and a person stationed 
there to open and close them when trains 



passed. It was held tliat, whether the gates 
were erected by the volition of the company 
or by command of the law, "the duty of 
the company was imperative, and It is oIk 
rlous that an open gate was a direct and ex- 
plicit assurance to the traveler that neither 
train nor engine was rendering the way dan- 
gerous — that none was passing. A closed 
gate was an obstruction preventing access 
to the road, an open gate was equally posi- 
tive in the Implication to be derived from It 
that the way was safe. Nothing less could be 
implied, and no other conclu^on could be 
drawn from that circumstance." 121 N. X. 
241, 19 N. E. 680. 

The Supreme Court of Rhode Island, bow- 
ever, said that "invitation" was too strong 
a term to be used as the effect of an open 
gate, <but it did Indorse the theory which 
most of the courts have held, that "open 
gates, or the absence of the usual signals of 
an approaciilng traUi or engine, are ImpUed 
'assurances that no train or engine Is ap- 
proaching the crossing with latent to cross 
the street, upon which travelers on the street 
liave a right to rely, and that, if a traveler 
on the street be Injured while crossing the 
railroad In such circumstances, the question 
whether he was guilty of contributory negli- 
gence Is for the jury." Wilson v. N. Y, 
N. Hi, & H. R. R. Co., 18 R. L 491, 493, 29 
AtL 258, 259. In Pennsylvania the Supreme 
Court takes a different view, and holds that 
the failure to stop, look, and listen, even 
where the gates are open. Is more than negli- 
gence — It la negligence per se. Greenwood 
V. Railroad Co., 124 Pa. 572, 17 Atl. 188, 
3 L. R. A. 44, 10 Am. St. Rep. 614. See, al- 
so, Koch V. Southern California Ry. Co, 
148 Cal. C77, 84 Pac. 176, 4 h. R. A. (N. S.) 
521, 113 Am. St. Rep. 332, 7 Ann. Cas. 795. 
The authorities, however, are generally In 
accord with the decisions from which quota- 
tions have been made, and among them may be 
cited Williams v. Railroad Co., 53 Pac. 834: » 
Scaggs V. President, etc., 145 N. Y. 201, 39 
N. E. 716; ])ilerrigan v. Boston & Albany 
Railroad, 154 Mass. 189, 28 N. B. 149; Burns 
v. North Chicago Rolling Mill Co., 65 Wis. 
312, 27 N. W. 43; State v. B. & M. E. R. Co., 
80 He. 430, 15 Atl. 36; Richmond v. Rail- 
way Co., 87 Mich. 374, 49 N. W. 621; 0., St 
L. & P. R. R. Co. V. Uutchlnson, 120 lU. 587, 
11 X. E. 855; Railway Co. v. Schneider, 45 
Ohio St C78, 17 X. E. 321; Woehrle v. Mhme- 
sota Transfer Ry. Co., 82 Minn. 165, 84 N. 
W. 791, 52 Li. R. A. 348; IndlanapoUs Union 
Railway Co. v. Neubaucher et al., 16 Ind, 
App. 21, 43 N. B. 576, 44 N. E. 669. 

[4] It is argued that the pas-slng of the 
freight train when the gates were up was a 
notice to McClaln that the gates were either 
not in use or the gateman was not doing his 
duty at the time, and It therefore became his 
imi>eratlve duty to take the same care for 



• Reportea In full In the Paclllo Reporter ; report- 
ed as a memoTaodum decision wlUiout oplnloa in St 
Kan. 777. 
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bis safety that he would U no gates had 
been erected there. It appears, however, 
that he had started across the track before 
the freight train came upon the crossing. 
When he came to the crossing and saw the 
gates up, he had reason to think that he 
could safely proceed, and that would tend to 
quiet any apprehension of a train coming 
from either direction. When the freight 
train started across with the gates unclosed, 
he had reason then to beUeve that the gate- 
man was neglecting his duty, or that for 
Kune reason the gates were not tn operation. 
It is inslBted that his failure to leave the 
crossing or put himself in a place of safety 
after discovering that the freight train was 
IMtssing with the gates up was couUibutory 
negligence. However, the time between 
when be discovered, or should have discov- 
ered, that the freight train was going to 
pasii with the gates up and the time when he 
was struck by the passenger train, was very 
short, and, besides, the coming of the freight 
train may have confused him. After he 
went upon the crossing and learned that the 
freight was going to pass over,, he had then 
to determine whether to hurry across in 
front of that train, stand still between the 
tracks in a space of 8^ feet, or retreat to 
the west side of the crossing. One of his 
companions made a rapid movement and 
crossed in front of the freight train while 
he and another companion stopped between 
the tracks. In Directors, etc.,. of North 
Eastern Railway Co. y. Wanless, L. R. 7 H. 
Ik 12 (7 Eng. A Irish App. 12), a person was 
Injured at a point where gates had been 
erected, .but were open at the time he en- 
tered upon the crossing. When he went up- 
on the crossing, a train other than the one 
which struck him passed in front of him, 
and it was contended that this was a notice 
to Iiim tliat the gates were not being operat- 
ed, or, rather, that it was inconsistent with 
the theory of closed gates when trains were 
passing. The Iiord Chancellor sak): "It 
appears to me that the circumstance ttiat the 
gates at this level crossing were oi>en at 
this particular time amounted to a state- 
ment, and a notice to the public, that the 
line at that time was safe for crossing, and 
that any person who under those circum- 
stances went inside the gates, with the view 
of crossing the Une, might very well have 
been supposed by a Jury to have been in- 
fluenced by the circumstance that the gates 
were open. Then, when Inside the gates, the 
boy who in this case was injured saw what 
was inconsistent with the gates being open, 
namely, he saw one train passing, and It 
may very posslbl/ be the case that that cir- 
cumstance embarrassed him, and that his 
eyes and attention being fixed upon that par- 
ticular train, when it passed out of the way, 
he failed to see the other train. He appears 
not to have seen It, but attempted to cross 
the line, and was knocked down and Injured. 



It 1> quite clear be might have seen the 
other train — there is no doubt about tiiat — 
but the result of the state of facts only 
comes to this: That being brought upon the 
line through the circumstance of the gate 
being open, he was placed in a position 
which was more or less embarrassing, and he 
did not use his faculties so clearly as he 
might have done under other circumstances" 
Page 15. It was therefore held that It was a 
question for the Jury to consider whether he 
was using ordinary diligence In caring for 
himself. Here the Jury in a special finding, 
in response to a question as to what there 
was to prevent McCIaln from getting off the 
track and avoiding a collision if he had 
knoWn of the approach of the train, answer- 
ed: "Excitement, too short time, and high 
rate of speed." In view of the open gates, 
the absence of a watchman, the excessive and 
unlawful speed of the train the number of 
people and vehicles near the crossing at the 
time as well as the noise made by the pass- 
ing freight train, and the further fact that a 
strong wind was blowing from the south 
at the time. It cannot be declared as a mat- 
ter of law that McClaIn was guilty of con- 
tributory negligence, but these facts in con- 
nection with all the other facts and circum- 
stances of the case were properly submitted 
to the Jury, and It was for it to decide wheth- 
er he observed the care for his own safety 
that a reasonably prudent man would have 
exercised under the same conditions. 

The Judgment of the district court Will be 
affirmed. All the Justices concurring. 



(89 Kaa. 1T7) 
CHANUTB BRICK ft TILE CO. t. GAS 
BELT FUEL CO.t 
(Supreme Court of Kansas. March 8, 1913.) 
JuooMBRT ({ 590*)— Res Judicata. 

Where the only issue litigated in a for- 
mer action between the parties was whether 
plaintiff wag entitled to certain equitable re> 
lief, and the question of damages was not in- 
volved therein, as in the present action, and 
the evidence in the first action did not tend to 
sustain the issues herein, the former judgment 
could not be pleaded as a defense to the pres- 
ent action. 

fEd. Note.— For other cases, see Judgment, 
Cent. Dig. » 1035, IOCS, 10C4, 1102-llOC; Dec. 
Dig. I 590. ♦] 

Appeal from District Court, Allen County. 

Action by the Chanute Brick & Tile Com- 
pany against the Gas Belt Fuel Company. 
From a judgment for plaintiff, defendant ap- 
peals. Affii-med. 

Maurice H. Winger and Karnes, New & 
Krauthoff, all of Kansas City, Mo., for ap- 
pellant Hugh P. Farrelly and T. R. Evans, 
both of Chanute, for appellee. 

PER CURIAM. The only issue litigated 
in the former action was whether the brick 
company was entitled to certain equitable 
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relief. The auestlon 'oi damages for failure 
to furnish gas was not considered. The 
former Judgment therefore could not be plead- 
ed as a defense to the present action. Stroup 
V. Pepper, 69 Kan. 241, 76 Pac. 825. The 
evidence In the first suit would not hare 
tended to sustain the Issue here. Hudson t. 
Remington, 71 Kan. 300, 80 Pac. 668, 6 Ann. 
Cas. 103. The demurrer to the answer was 
rightly sustained. Aa to the evidence of dam- 
ages we think there was sufficient to sustain 
the Judgment. Appellee was not required to 
produce evidence of orders unfilled during 
the days the plant lay Idle for want of gas. 
It would have been folly to expect the com- 
pany to take orders for brick which It knew 
could not be filled. 
The Judgment Is affirmed. 

9» Kan. ISS) 

J. B. WATKINS MEDIOAL CO. T. HAMM 

et al. 

(Sapreme Court of Kansas. March 8, 1913.) 

(Si/llabut iy the Court.) 

1. Payment (S 36*)— Appucation. 

Kulcs governing the application of pay- 
ments by tbe court have no Held of operatiun 
wlicn tlie payments have already been appro- 
priated by the parties. 

L£d. Note.— For other cases, see Payment, 
Dec. Dig. { 36.*] 

2. Payment (S 76*) — Appucatiow — Ques- 
tions FOB JUBY. 

Where a contlnnous running account ia 
kept with one who purchases goods upon or- 
ders made from time to time in pursuance of a 
written agreement that he will sell the goods 
80 purchased and make weekly reports and re- 
mittances, and this business is continued, and 
the account is kept in the same manner after 
the expiration of the time limited in the con- 
tract, without any further agreement, the ques- 
tion whether remittances made and entered in 
the account after such period had expired were 
applied by the parties upon the items charged 
and entered before or after that time ia one ot 
fact for a jury. 

iEH. Note.— For other cases, see Payment, 
Cent Dig. f I 240-248 ; Dec. Dig. § 76.*] 

3. Pbincipal and Subkty (| 162*)— Keleabb 
OF SuBETT— Application of Payments. 

Where tbe liability of a purchaser for 
goods sold on credit is secured by a bond which 
expired by its terms at a fixed date, and sales 
are made and the account is continued there- 
after in the same manner as before, a finding 
that the principal is indebted for goods pur- 
chased in the period covered by the bond is 
not inconsistent with a finding that his sure- 
ties are not liable therefor, if it is also found 
that payments made by the pnrchaser after 
that period bad expired were applied by the 
parties upon the items chartred and entered in 
the account for goods purchased before that 
time. 

[Hid. Note. — For other cases, sec Principal 
and Surety, Cent Dig. $| 442-A45; Dec. Dig. 
{ 162.*] 

4. Refebence (S 8*)— DeniaI/— Account. 

A refusal to order a reference In an ac- 
tion upon a long account is not erroneous, 
where only three items of the account are in 
controversy. 

[Ed. Note. — For other ca.ses, see Reference, 
Cent. Diif. U 13-2.'?; Dec. Dig. S 8.*] 



Appeal from District Court, Copley County. 

Action by the J. R. Watklns Medical Com- 
pany against E. F. Hamm and others. Judg- 
ment for defendants, and plaintiff appeals. 
Affirmed. 

Roberts ft Richardson, of Wlnfleld, for ap- 
pellant A. M. Jackson and A. Ia Noble, both 

of Winfield; for appellees. . 

BENSON, J. This action Is upon an ac- 
count for goods sold by the plaintiff to tbe 
defendant E. F. Hamm between tbe ISth day 
of December, 1906, and the 1st day of March, 
1908, and a bond given by the defendants M. 
F. and F. E. Jar vis to secure faithful per- 
formance of the contract of purchase. The 
sales were made under a contract between 
the comimny and Hamm, which provided 
that the goods should be shipped from tbe 
plaintiff's place of business at Winona, Minn., 
to the defendant in this state, as ordered 
from time to time, and charged against him 
according to the company's price list; tbe 
purchaser agreeing to canvass a designated 
territory and sell at prices fixed by the 
company and to make weekly reports and re- 
mittances. When this contract was entered 
into, H. L. Hamm, a brother of the defend- 
ant, was Indebted to tbe plaintiff for goods 
previously sold to him. The bond secured 
that Indebtedness also. Reports were made 
of goods sold, collections made, and amounts 
remitted, and monthly statements were sent 
by the company to Hamm showing the condi- 
tion of his account A copy of the account 
beginning February 23, 1906, was Introduced 
In evidence, in which about 100 Items of 
merchandise are charged and about tbe same 
number of Items of payments are credited. 
This account Is continuous down to Decem- 
ber 31, 1909, showing a balance of $904.61, 
due to the company at that time when the ac- 
count was closed. Balances are stated on 
the 1st of March in each year ; that of 
March 1, 1908, being $l,07S.S9. Goods were 
sold and charged on this account after March 
1, 1908, to the amount of $915.77; but pay- 
ments were made during the same time 
amounting to $1,086.55, making an excess of 
credits over debits of $170.78 for that period. 
The action was for $1,075.39, due on the Ist 
day of March, 1908, the close of the period 
covered by a bond, less a credit of the $170.- 
78, excess of payments over charges after 
that date, leaving a balance of $904.61. This 
la the balance shown at the close of the ac- 
count. Judgment was rendered against the 
defendant Hamm for that amount, of which 
he does not complain, but Judgment was also 
rendered In favor of the sureties, and this ap- 
peal is taken from that Judgment The plain- 
tiff contends that neither the principal nor 
sureties are entitled to any credit on the 
balance of March 1, 1908, except this ex- 
cess payment after that date, while the sure- 
ties contend that the entire amount remitted 
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betwten March 1/19(1^, atid'tke clos« of the 
account, sbotild, -as to' them, be €re«Uted'-on 
BQdi balance. It 'wlTl be seen that the lia- 
bility of the defendant Hamm upon the irhde 
account Is not affected by the questlon-'of ap- 
plication of paymehta ; -but If the application 
of the remittances sent after March 1, 190S, 
Is made upon Ae Items preceding that date, 
that part of the account Is paid, and the 
snretles are not liable, f6r their obligation 
did not cover credits given afterwards. Be- 
sides charges for merchandise, the following 
Items appear: "March 26, 1907, H. L. Hamm, 
$81.3& April 27, 1907, H..L. Hamm, 90,84. 
May 6* 1907, H. L. Hamm, $558.70." The 
sureties denied the correctness of th^e 
Items, but admitted the correctness of the 
account In other respects. Tke. history of 
these charges Is this: JE). F. Hamm made re- 
mittances from time to time of moneys col- 
lected for goods that had been sold by his 
brother. Neglecting to state In his reports 
that these remittances were on his brbtber's 
account, they were credited to E. F. Hamm, 
and afterwards, upon au agreement between 
the plaintiff and E. F. Hamm. they were 
charged back to his account and credited to 
the account of tt h. Hamm. . While E, F. 
Hamm consented to this arrangement and is 
satisfied with it, the sureties contend that 
there was no competent evidence that the 
remittances so made were for the account' of 
the brother, or that they were properly charg- 
ed against their principal. 

The principal controversy arises over the 
application of payments. If the contention 
of the sureties that all remittances after 
March 1, 190!^, should be applied on the bal- 
ance then due, the judgpient is right. If only 
tfae balalkce of the remittances made after 
that date in excess of the price of the goods 
shipped in that period should be so credited, 
then a further inquiry must be made to as- 
certain what, amount was due upon the ac- 
count at that time, which would involve a 
consideration of the disputed It^ms. 

[1] Rules for the application of payments 
are discussed in tlte briefs. Much consider- 
ation Is given to the rule that payments on 
a running account, if not applied by the par- 
ties, should be applied by the court to the 
oldest items, and also to the rule that such 
payments should be applied to the unsecured 
part of an indebtedness. Both these rules 
bare their appropriate field of operations 
(State T. Guaranty Co., 81 Kan. 680, 106 Pac. 
IMO, 26 L. R. A. [N. S.] 865), but the first 
inquiry is whether the parties had made the 
application. If they had, it cannot be dis- 
turbed by either of these rules. 

It will be observed that while the obliga- 
tion of the bond ceased on March 1, 1908, no 
change was made in the manner of doing 
business with the principal defendant He 
ordered goods and made reports and remit- 
tances precisely as he had done before. The 
compauiy, charged the merchandise and enter- 



ed the credits xspon thb ntart accouat taad 
sent-statetnhnts joit as it bad UiaretofOM 
done. The same bnslneas was oootimied 1b 
the same manner without any further agree- 
ment, and the account was continuous. In 
this situation it may be .presumed that it. 
was Intended that ttie terms of the contract 
should still govern. It U true that the bal-. 
ance of Indebtedness was reduced, which may. 
have' been the vesult of greater watcbituhiesa 
on the part of the plaintiff or of both . of the 
parties. Schoonover y. Osborne, 117 lowA, 
427, 90 N. W. 844. The plaintiff's agent teSr 
tlfled In general terms that after that date 
sales were tor cash, but on his cross-examin- 
ation, and upon all the evidence, tho fojCt 
that they were made upon credit as before 
clearly appears. There is no more reason to 
hold that the account after March 1, 1908, 
was separate from that of the preceding 
years than that the aceount after Match 1, 
1907, was separate from that of the year 
1906. The contract provided that tta6 pur- 
chaser "may run an open account with the 
company, the products to be charged in ac- 
cordance with the regular traveling sales-, 
man's price list before referred to, and the 
account to be paid by remitting to the com- 
pany each week, as per its wvekly report 
blanks." ' The orders were made, the goods 
sold, and the accounts were kept by the com- 
pany in accordance with these .terma The 
monthly statments sent to. the pnrchasar in- 
formed falm of these conditions. 

[t] It was a question of fact whether the 
payments made after March 1, 1008, were 
appropriated by the parties themselves to 
the payment of Items charged before or 'aft- 
er that date. This question was submitted to 
the jury by the instructions and was deter- 
mined In the afhruiative by the general ver- 
dict The Jory were tastructed: "Yorx should 
take Into conslderatioa the matter (hmhneil 
in which' the bn^lness was transacted and 
the payments ■ made and the goods sold, and 
the way in Which the account was kept by 
the plaintiff, and from- all these facts, and 
all the other evidence in the case determine 
whether any application had been made by 
the plaintiff of the payments made by Hanun, 
and, if yon find that no ap^icatlon of such. 
payments has beea made by the pluhttiff, 
then it would be your duty to aiH>Iy the pay- 
ments made first to sach separate end dis- 
tinct account of the plaintiff, If- any, an was 
unsecui-ed." This Instructloa, In connection 
with another, stated the principle of the ap- 
plication of payments to unsecured items in 
preference to the oldest items. While the 
entries in the account alone might not have 
the effect of an applicatioa, still the enti-ies 
In connection with the terms of the contract, 
the reports, the statements, mode of business 
adopted, and all circumstances shown, furnldi 
evidence that they were so applied. 96 Am. St. 
Ilep. 62, note "a." "Payments by the debtor 
will be applied according to the intenttoii Of 
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the' partieB, where that can be determined 
with reasonable oertainty. And the court 
will not generally exercise the power of ap- 
propriating payments when an appropriation 
has already been made by either debtor or 
creditor. Where an arrangement has been 
made that money paid shall be appropriated 
to the discharge of specified debts, the court 
may enforce the agreement." 30 Cyc. 1240. 

[1] It is argued that the verdict is Incon- 
sistent; that, the Jury having found that 
Hanun was tadebted on the account for $904.- 
61, the sureties must be liable upen their 
bond for the same amount But a finding 
against ti>e principal does not necessarily 
bind the snrety. While the principal was 
indebted for the amount found by the Jury 
against him, the sureties are not hidebted at 
all If It should be found that all that part 
of the account accruing during the time cov- 
ered by the bond had been paid by remit- 
tances made after that date. 

It la also argued that the Instructions 
were contradictory and confusing, stating the 
general rnle that^ In the absence of an ap- 
plication by the parties, payments upon an 
aocoont should be applied to the oldest Items ; 
also, that they should be applied to the unse- 
cnred rather than the secured Items. It 
was held in the opinion In the Guaranty 
Company Case that instructions stating the 
ordinary rule In running accounts that the 
first credit items extinguished the first debit 
Items', followed by the additional one based 
upon equitable grounds that payments in cer- 
tain cases should be applied to unsecured 
rather than secured debts, were not prejudi- 
cially erroneous. The same observation ap- 
plies here. Considered together as they must 
be, the Instructions were not contradictory or 
objectionable. 

{4] Brror Is also predicated upon the re- 
fusal of a request for a reference, made on 
the ground that the action Involved the con- 
sideration of a long account Only three 
Items of the account however, were In dis- 
pute, and the refusal of the request was not 
erroneous. 

Special findings were not requested. The 
general verdict must be held to include a 
liuding which is supported by the evidence 
that the payments made after March 1, 1908, 
Were applied by the parties themselves up- 
on the account generally and were therefore 
appropriated to the payment of the preceding 
items, thus discharging the indebtedness for 
vhich the sureties were liable. It follows 
that an investigation of the disputed items to 
ascertain whether that amount should have 
been reduced is unnecessary. 

It may be that the Judgment should be 
sustained for another reason. It has been 
held that the rule of apportioning payments 
preferentially to unsecured debts will not be 
applied where the other claims are secured 
by personal guarantors, or sureties, who are 



favorites of the law. Kota; lAtSag euaa, la 
96 Am. St Rep, 66, 67. But these personal 
guarantors must not be understood to include 
companies engaged in furnishing bonds for 
hire. Hull v. Bonding Co., 86 Kan. 842, 120 
Pac. 644. This feature of the case, however, 
was not argued and is not decided. 

The Judgment la afllrmed. All the Justices 
concurring. 



(89 Kan. C8) 
OSINCUP T. HENTHORN et aL 
(Supreme Court of Kansas. Match 8, 1913.) 

(Bvllalut hv the Court.) 

1. Equitt a 8*)-^OBisDicnoi(— MiszAxx or 

Fact. 

The mistake of the wife and mother of a 
decedent in regard to the law of descents and 
distributions ot a state other than that of their 
residence, which led to the apportionment and 
transfer of land owned by the decedent at the 
time of bis death to the mother, when, under 
the statute, the widow was entitled to all of it. 
is a mistake of fact against which equity will 
relieve unless some principle of equity bars the 
granting of such relief. 

[Ed. Note.— For other cases, see Equity, Gent. 
Dig. Si 14, 17-20; Doc Dig. { ».•] 

2. EquiTT (Si 71. 7S*) — Laohks jus a !>■- 

FSMSE. 

The general rule is that equity will not 
interpose to relieve from a mistake where there 
is inexcusable delay and negligence in asserting 
a right, or where the granting of the relief 
would operate inequitably; but laches is an 
equitable defense ^nd will not bar a recovery 
from mere lapse of time, nor where there is a 
reasonable excuse for nonaction of a party in 
making inquiry as to liis rights or in aasertinK 
them. 

[Ed. Note.— For other cases, see Bqulto, Cent 
Dig. » 204-211, 227, 228, 230, 233. SS4, 238, 
240; l5ec. Dig. i§ 71, 75.* 

For other definitions, see Words and PliraaeL 
voL 6 pp. 3900-3972; voL 8, p. 7700.] 

3. Retobmation of iNSntcmNTs Q 46*) -> 

LaOUES — EVIDEKCB — QUESIIOH OT FaCT. 

In view of the testimony herein as to the 
delay of appellant in making inquiry or in as- 
serting her right to land owned by her, but 
which was conveyed to the mother of decedent 
by mistake, the question whether she was guilty 
of laches was one of fact, and the ruling of the 
trial court sustaining a demorter to her evi- 
dence was error. 

[Ed. Note. — For other cases, see Beformatioa 
of Instruments, Cent Dig. f 194; Dee. Dig. | 
46.»] 

Appeal from District Court, Trego County. 

Action by Etta H. Osincup against Jennie 
Henthom and others. Judgment for defend- 
ants, and plaintlS aK>eals. Reversed. 

Herman Long, of Wakeeney, for appellant 
W. E. Saum, of Kansas City, Mo., for appel- 
lees. 

JOHNSTON, C. J. Manfred B. Hull and 
bis wife, Etta H. UuU, now EtU H. Osincup, 
the appellant, were In 1894 residents of the 
state of Iowa, and with them lived his moth- 
er, Julia. A. George. Manfred E. Hull was 
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possessed «i certain property la tbe state of 
Iowa, and also of certain land In the state 
of Kansas. On October 24, 1894. HuU died 
Intestate, 'eaving snrvlvliig bla wife and 
mother, but no children. In order to settle 
ap tbe estate, and acting upon tbe advice of 
an attorney, who, as It is alleged, informed 
appellant and Julia A. Oeorge that they were 
each entitled to one-half of the Kansas land, 
appellant and Julia A. George entered into 
a contract which recited that, "In considera- 
tion Ot the love and affection existing be- 
tween the parties," the estate, including the 
Kansas <and, should oe equally divided be- 
tweei' Jiem, after the payment of debts and 
fa&ertti espensesw To carry out this agree- 
m^it, appellant made a guitdalm deed for 
the Kansas land to Julia A. George "in con- 
sideration of one dollar and other valuable 
Gtmsideratlons," and later received from Jul- 
ia A. George a quitclaim deed for an undi- 
vided one-half interest- in the land for the 
same consideration. In eadi of the deeds it 
was recited that JuUa A. George was the 
mother and only beir of Manfred E). HuU. 
In 1910 Julia A. George, while a resident of 
Illinois, died, leaving a will naming the ap- 
pellees as devisees. At' this time appellant 
was a resident of California, and, after Jul- 
ia A. George's death, appellant alleges that, 
\)S consulting an attorney regarding her inter- 
est, if any, in the estate, she fox the first time 
^oiUkd herself to have been entitled to the 
whole of the Kansas land owned by Manfred 
B. HuU, and she thereupon brought this ac- 
tion to set aside the agreement entered into 
with Julia A. George and tbe deed conveying 
the land. She gave testimony that she had 
not resided in the state of Kansas, and had 
therefore had no opportunity to become famil- 
iar with Kansas laws. In their answer to 
appellant's petition, appellees deny that, at 
the time of the making of the contract and 
deed, appellant was laboring under any mis- 
take as to the legal rights of tbe parties, and 
assert that the instruments were voluntarily 
given and entered into. As a further defense, 
appellees set up that appellant was guilty of 
laches In not familiarizing herself earlier as 
to her legal rights under the Kansas laws. 
On a trial of the cause, the appellant pro- 
duced the evidence above outlined; but a de- 
murrer to her evidence was sustained, and 
tbe case dismissed. 

[1] Accepting as true all of the testimony 
which tends to support the allegations of the 
appellant in her petltibn, and drawing every 
fair inference from it favorable to her, as 
must be done upon a demurrer to evidence, 
did slie pre^nt a case for equitable relief? 
Slie alleged that, upon the death of her hus- 
bairf, she became the absolute owner of tbe 
Kansas land, but that she and Julia A. George 
were advised by the attorney and led into 
the mistaken belief that the law of Kansas 
was the same as the law of Iowa, where they 
naided, giving the mother of decedent one- 



half of the land In l^naaa as well as In 
Iowa, and that transfers were made by each 
to the other of a one-half interest in the 
land, without any consideration, and that 
neither of them resided in Kansas, and nei- 
ther discovered- the mistake before the death 
of the mother in 1910, and that after her 
death, and upon . inquiry, appellant discov- 
ered the mistake, and that she promptly 
came to a court of equity in order to correct 
the mistake and obtain relief. 

The testimony shows plainly enough that 
a mistake was made, and also that It was a 
mutual mistake. The oral evidence of appel- 
lant is supported by the recitals in the deeds 
tbat were executed. In tbe deed executed by 
appellant, it is recited: "The grantee la the 
mother and only heir at law of said Manfred 
R Hull, deceased, who died intestate without 
living issue." In the deed from Julia A. 
George to appellant there Is a recital as fol- 
lows: "The said Julia A. George is the moth- 
er and sole hair at !aw of Manfred E. Hull, 
and the grantee Is the widow of said Man- 
fred £. Hull, deceased, who. died intestate 
without living issue." 

Tbe mistake was not an unnatural one. 
The deceased owned land In Iowa, where 
be lived with his wife and mother, and un- 
der the law of that state one-half of the real 
estate which he had owned there descended 
to the mother and the remainder to the wid- 
ow. They believed that the law of descents 
and distributions was the. same in Kansas 
as in Iowa, and of this tuey were reassured 
by tbe advice of a lawyer of that state. 

It is contended that, if a mistake was 
made, it was a mere mistake against which 
equity will not relieve. Passing tbe question 
as to whether equity ever gives relief for a 
mistake of a person as to his legal rights or 
as to the law, it must be held that tbe mis- 
take claimed by appellant was one of fact 
It was not a -mistake as to the legal effect 
of the deeds executed, but it was a mistake 
as to the law of descents and distributions of 
a ^tate other than the one in which tbe 
parties resided and of tbe rights of tbe par- 
ties under that statute. It has been- decided 
that a mistake as to the law of another state 
is one of fact against which relief may be 
bad, in the absence -of countervailing equi- 
ties. On this question it has been said: 
"The general rule that a mistake of law, 
pure and simple, is not adequate ground for 
relief rests upon the fundamental assumption 
that persons of sound and mature mind are 
presumed to know the law; but this assump- 
tion does not apply to the laws of another 
state. 2 Pom. Eq. Jur. {3d Ed.) g 842. Igno- 
rance of these laws is deemed to be Ignorance 
of fact." Bollnger v. Beacham, 81 Kan. 746, 
750, 106 Pac. 1094, 1095. Other cases of like 
Import are Railroad Co. t. Johnson, 61 Kan. 
417, 59 Paa 1063 ; Williams v. Merriam. 72 
Kan. 312, 83 Pac. 976; Mystic Legion v. 
Brewer, 76 Kan. 728, 90 Pap. 247; Morgan v. 
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Sell, 3 Wash. 554, 28 Pac. 925, 16 L. B. A. 
614. 

Through this mistake of fact, based on er- 
foneous advice from one on whom she would 
naturally rely, appellant conveyed property 
to which she had a clear and complete title 
to one who gave no consideration for it, and 
who had no interest in or right to It. The 
preliminary contract between them referred 
to the consideration of love and affection, 
and in the deeds the consideration recited 
was "one dollar and other valuable consider- 
ations" — an expression used to Indicate a 
nominal consideration, and is ordinarily em- 
ployed In cases where nothing Is actually 
paid. It is not easy to infer that appellant 
intended to donate and convey lanu of which 
she had an absolute title to Mrs. George; 
but her testimony, which Is uncontradicted, 
is that there was no consideration in fact 
paid, and no intention to malce a gift to the 
grantee, but that, through the erroneous ad- 
vice and the mistake as to their rights of 
inheritance under the statute, they appor- 
tioned the land between them in equal shares, 
and deeds were accordingly executed. 

W The next contention is that equity will 
not grant relief frtom the mistake In question 
because of the laches or negligence of appel- 
lant in making iTiquiry and in asking for re- 
dress. The general rule is that equity will 
not interpose to relieve from mistake where 
there is inexcusable negligence, or where the 
granting of the relief asked would operate 
Inequitably and do an injustice. On the 
other side, it is said that there were good 
reasons for the delay; that no circumstanc- 
es arose to cause distrust of the advice glr- 
en to appellant until about the uine that the 
action was brought. It appears that neither 
of the parties ever lived in Kansas. For 
about six years after the transfers were 
made, appellant and Julia A. George lived 
together In Iowa. After that time Mrs. 
George removed to Illinois, while appellant 
went to California. When Julia A. George 
died, appellant consulted an attorney In Cal- 
ifornia as to whether she had an interest in 
the estate of Julia A. George, when she was 
Informed for the first time that, under the 
KansaR statute, she was entitled to all of 
the Kansas land which her husband owned 
at the time of his death. The advice given 
the parties, ahd the circumstances under 
which they acted, the exchange of deeds, 
which would naturally end inquiry ahd be 
accepted as the final division and settlement 
of their rights In; the lands of the deceased, 
the absence of appellant from Kansas, and 
the fact that no circumstances arose to chal- 
lenge the correctness of the advice or the 
legality of the apportionment of the land are 
the excuses assigned for the long delay in 
discovering the nristake and in asking for 
relief; and, in view of these facts, it can 
hardly be said that the inaction of appellant 
was Inexcusable. Ladttes'is an equitable de- 



fense and ought not to be' applied In a way 
that would do Injustice or defeat the real 
owner of land from recovering it Although 
about 16 years elapsed between the execu- 
tion of the deeds and the bringing of this 
action — a fact which made It incumbent up- 
on appellant to show some sufllcient excuse 
for the delay — It Is well settled that the lapse 
of such a time will not necessarily defeat 
the granting of equitable relief. If a par- 
ty has no knowledge of his rights, he can 
hardly be charged with negligence in failing 
to assert them; neither can he be regarded 
as having abandoned such rights as he may 
have. 

In Galliher t. Gadwell, 146 U. S. 368, 3T2, 
12 Sup. Ct. 873, 874 (30 L. Ed. 738), the court 
said: "They [cases on laches] proceed on 
the assumption that the party to whom la«»h- 
es is imputed has knowledge of his rights, 
and an ample opportunity to establish them 
in the proper forum ; that, by reason of his 
delay, the adverse party has good reason to 
believe that the alleged rights are worthless, 
or have been abandoned ; ahd that, because 
of the change in condition or relations during 
this period of delay, it would be an Injustice 
to the latter to permit him to now assert 
them." 

If, as the testimony tends to show, appel- 
lant acted as soon as she learned of the mis- 
take and of the fact that her land was held 
by another, how can it be said that there 
was any abandonment of her rights or laches 
in asserting them? It would be Inequitable 
to impute negligence to one who was igno- 
rant of her rights. It lias been said: "There 
can be no laches In failing to assert rights 
of which a party is wholly ignorant, and 
whose existence he had no reason to appre- 
hend." Halstead v. Grinnan, 152 U. 8. 412, 
417, 14 Sup. Ct 641, 643 (88 L. Ed. 485). 

In Nicholson v. Nicholson, 83 Kan. 223, 109 
Pac. 1086, a case similar to the one under 
consideration, it was said: "It is conceded 
that a mistake as to the law of another state 
I is a mistake of fact; but it is urged that the 
plaintiff's petition discloses laches; that she 
has been negligent in not reading up on the 
j law of Ohio. A woman 84 years of age, who 
has resided in Kansas for many years, and 
Is ignorant of the laws of another state, and 
who relies upon the statements of her ad<9t- 
ed son that such laws are thus and so, can- 
not, as a matter of law, be held guilty of 
latches in telling to discover the truth with 
respect thereto." 83 Kan. 223, lOO Pac. 108& 

[3] No one would have questioned the right 
of appellant to relief If It had been asked 
for within a short time «fter the mistake 
was made ; and it should not be denied now, 
unless tliere are other considerations than 
the mere lapse of time. If the rights of 
creditors were Involved, or innocent pur- 
chasers affected, or if the granting of relief 
would operate unjustly as against any one, 
othet considerations would arise. Then has 
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b«Mi no eluuise oC tOBdltlonB coQne«tQ4 with 
tli» delay, eo far aa tbe taBtlmony of appel- 
lant goes, whlcb wonld necessarily make It 
inequitable to grant relief to ber. The ap- 
pellees are claiming under Mrs. George, and 
have no better rights to 'the property than 
she had. Tbe death ot one of the parties, 
it te tme, Is a consideration for the court, 
as It may affect the, production of evidence 
as to the circumstances of the transfer; but 
this, of Itsdf, Is not auffidoit to prevent the 
granting of relief In this case. On all of the 
testimony of api>ellant. It cannot be held, as 
a matter of law, that she has been guilty of 
laches either In falling to discover tbe mis- 
take or in failing to act with promptness 
after making the dlscoyiary. It la not deter- 
mined, of course, that appellant Is entitled 
to a Judgment for the recovery of the prop- 
erty, as the testimony of appellees has not 
yet been prodaced, bat only that the testi- 
mony of appellant appears to make out a 
prima facie case for relief, so that It became 
a question of fact whether there were laches 
or any circumstances which would make the 
granting of the relief asked inequitable or 
unjust 

There was enor In anatalning the demur- 
rer to the evidence of appellant, and for that 
reason the Indgment wUl be reTecsed. All 
tbe Jostlcet ooneucrinfr 



(8> Kan. tl) 

DtmOAN T. 3!OHNSON. 
(Supreme Court of Kansas. March 8, 1913.) 

(Syllabiu hv the Court.) 

1. Apfkai. and Erbob (i 1071*)— Haxiciess 
Bbbor— Spkciax Findings. 

Special finding*, should contain tbe facts 
and not the evidence thereof; but when it ap- 
pears that the trial court mnst have believed 
tbe things shown by such evidence no prejudi- 
cial error was committed in refusii^ to find 
the ultimate facts instead of their evidentiary 
basis. 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent Dig. Sf 4234-^39; Dec, Dig. | 
lOTl.'l 

2. Afpkai. and Bbbob (1 1009*)— Rktucw or 

ErVTDBKCK. 

Two conflicting claims were made respect- 
ing a land transaction, one amounting to an 
ownership in common, the other to a separate 
title In the defendant Each claim was sup- 
ported by competent evidence, and tiie trial 
court having seen and heard the claimants, be- 
lieved the former, and decided accordingly. 
Beld, that such decision mast stand. 

[Ed. Note. — For other cases, see Appeal and 
Error. Cent Dig. {f 3970-3978; Dec. Dig. ( 
1009.*] 

t. Fbattds, Statotb ov (I 06*) — Contbact 
RBi.ATiNe TO Land. 

When two parties purchase a tract of land 
for their mutual profit, and the consideration 
is paid by one of them and the deed made to 
him. with the verbal ap-eement that he is to 
hold for both, nnless otlier arrangements are 
subsequently made, tbe statute of frauds does 
not preclude an action by the other party to 
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be. adjudged the owner of an undivided. Qneihall' 
of the land, and lor an accounting. 

[Ed. Tfote.— For other cases, see Prands, Stat' 
ute of, Cent Dig. |! 88-«9, 136-138; Dee.- 
Dig. I 6&*1 

Appeal from District Court, Saline County: 
Action by Joseph Dutican against John L. 
Johnson. Judgment for plaintiff; and de- 
fendant appeals. Affirmed. 

David Ritchie and Z. C. Mlllikin, both of 
Sallna, for appellant O. W. Burch and B. 
I. Lltowlcb, both of Sallna, for appellee. 

Wi:ST, J. Dnncan sned Johnson for an 
adjudication that he was the owner of the 
undivided half of the land tai controversy, 
and for an accounting, alleging that after 
certain transactions and agreements tbe 
deed was made to the defendant, who paid 
the purchase price^ upon the understanding 
that. In case he should not conclude to keep 
the land for bit own, he should be repaid 
plaintifTs share of the purchase price, but 
otherwise he could make settlement when 
they had agreed upon the terms, and that 
ontil such determination and settlement he 
was to hold the title for tbe benefit of both. 
The court made findings of facta, and con- 
cluded, as a matter of law, that plaintiff was 
the owner of an undivided half of tbe quar- 
ter section involved, and that he should pay 
tbe defendant 92,121.75, with Interest which 
should be a Hen upon the .land. It wsa 
found that tbe parties entered Into a part- 
nership for the purpose of speculating, in real 
estate, and purchased the land for that put- .. 
pose. 

The principal contention centers upon find- . 
Ing No. 13, which was as follows: "At tbe 
time of the delivery, of said deed to said real 
estate, defendant stated tp plaintiff that in 
case It was decided that said defendant 
should not keep tbe land as the sole owner . 
thereof, plaintiff could pay ta defendant 
plaintiff's share of tbe purchase; price of the 
land. Defendant further atated at that time 
that should it be decided' that he (the de-- 
fendant) was to keep the land an the sole 
owner thereof, a settlement could be made 
between them, when they had agreed upon 
the terms on which defendant should keep 
the land as aole owner thereof." 

[1] It is complained that this finding con- 
sists of evidence rather than of facts ; and 
that the coqrt, upon the defendant's request, 
should have made It more specific^ deflnltet 
and certain by finding the ultimate facts. 
The defendant also contends that this find- 
ing, with others, Is unsupported by the evi- 
dence; and it Is insisted that the court 
erred In tbe finding that a partnership ezLsted, 
as tbe constituent elements of the partner- 
ship were not disclosed by the evidence, and 
numerous reasons are assigned for this con- 
tention. 

[2] Brlefiy stated, the testimony shows 
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that the parties agreed to b-ny the land as a 
matter of speculation ; that afterwards John- 
son concluded that he might desire to keep 
It for himself, and after numerous attempts 
to sell at an advance the deed from the 
owner was made to Johnson, and he paid 
the consideration. As to whether or not, at 
that time, the agreement was that be was to 
be the owner, or that the land was to re- 
main the property of the two, subject to 
subsequent settlement, was the vital point In 
the case, on which the testimony was in ir- 
reconcilable conflict. The court, having 
heard the parties tell their own stories, and 
having considered all the facts and circum- 
stances shown, decided in favor of the plaln- 
tur, and required him to make good hia 
share Of the purchase price. There can be no 
question that this finding la so supported by 
the evidence that, under the well-settled rule, 
it must stand. 

The defendant's crltlelnn that the finding 
in question was not the ultimate facts, but 
the statements of the parties amounting to 
evidentiary matter. Is Justified. However, 
from the record it appears clearly enough 
that the trial court believed from the evi- 
dence the ultimate facts which would neo- 
essarily arise from the evidence stated in the 
findings; and therefore nothing beneficial to 
the defendant could have been accomplished 
by complying with his request to make defi- 
nite and certain. 

Defendant's counsel, with his nsual learn- 
ing and ability, points out many reasons, 
supported by authority, why the relation of 
the parties should not properly be called 
a partnership; but whether their dealing 
amounted to a joint adventure or something 
properly characterized by another term 
makes no material difference^ as the ques- 
tion still remains whether one of the parties 
owned all the land, or whether both of them 
owned it in common. The court having tak- 
en the latter view, supported by the evidence, 
as already indicated, we find no material er- 
ror prejudicial to the defendant. ' 

[3] The land being owned In common by 
the parties In pursuance of their agreement 
to handle it for their mutual profit, unless 
they should subsequently agree that it should 
belong to the defendant, the statute of frauds 
Is out of the case, and need not be consid- 
ered. 

The judgment is affirmed. All the Justices 
concurring. 



(89 Kan. 160) 

STATE T. WHEELER, 
(Supreme Court of Kansas. March 8, 1913.) 

(Spllaius hy the CourL) 
L Cbuiinai, Law (§ 369*)— Evidbncs— Oth- 

EB OlTEN.SES. 

On a trial for one offense, evidence tend- 
ing to prove other distinct unconnected offens- 
es by other parties with whom it was not 



shown that the defendant had assodated, con- 
tpired, or was in any way eoanected, is irreif 
evant 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. U 822-824; Dec Dig. | 3a9.»l 

2. Cbiminal Law Q 369*)— Bvid«nob-Oth- 

KB Offcnses. 

Evidence that a defendant in a criminal 
action bad been arrested and given bail for 
another distinct offense not connected with the 
one for which be is on trial, and that other 
persons, with whom it was not shown that he 
had conspired^ associated, aided, or been con- 
nected with, have been convicted of such other 
offenses, is irrelevant. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. {| 822-824; Dec. Dig. | 369.*) 

8. Criminal Law (S 1186*)— Apfeai,— Hami- 

ussa Ebbob. 

In the light of the circnmstanees stated 
in the opinion, it is held that the admission of 
the irrelevant testimony referred to in the 
above first and second paragraphs was prejudi- 
cial error. 

[Ed. Note. — ^For other cases, see Criminal 
Law, Cent. Dig. {$ 3215-3219, 3221. 3230; 
Dec Dig. § 1186.*] 

Appeal from District Court, Washington 
County. 

Frank Wlieeler was convicted of burglary, 
and appeals. Reversed. 

Edgar Bennett, of Washington, for appe- 
lant. John S. Dawson, Atty. Gen., S. N. 
Hawkes, Asst Atty. Qen., and J. R. Hyland, 
of Washington, Kan„ Cor the State. 

BENSON, J. The defendant appeals from 
a conviction for burglary and larceny. 

About 2 o'clock oa the morning of De- 
cember 8, 1910, the Taft State Bank at 
Hanover in Washington county was broken 
into, and over ^,000 in money was stolen 
from its safe. Several explosions were 
heard, and four men were seen standing out- 
side the bank building. A citizen approach- 
ing the building inquired what was going on, 
and one of the men answered, "We are rob- 
bing this bank, and if you don't go back I will 
kill you," After the robbers had left, the 
vault and safe were found blown open and 
the money gona The front door appeared to 
have been pried open. About 40 minutes 
before the explosion, an automobile carrying 
five men was noticed coming from the south, 
going In the direction of a bridge about a 
half mile north and west of the bank, outside 
of the town. At daylight the sheriff and his 
assistants found automobile tracks indicat- 
ing that the car had been turned out of the 
road near tills bridge, and back Into the 
road again ; the tracks leading north. These 
tracks were followed to Qerardy, where they 
turned east The pursuers, however, pro- 
ceeded north about five miles to Lanham, in 
Nebraska, where the tracks were again seen 
and followed north to a point near Odell, 
where they turned east and were lost The 
pursuers went on about 14 miles to Wymore^ 
which Is 30 miles northeast of Hanover. The 
places mentioned are on the usual traveled 
road between Hanover and Wymore. After 
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Ttsitlng Beatrice, the eberllTB party returned 
to Wymorc. Jjcavlng Wymore at 4 o'clock 
p. m., tbey proceeded a short distancck when 
their car became disabled, At their request 
the defendant then took them in his auto- 
mobile, a flve-pessengBr touring car, to re- 
sume the Journey. Owing to an apparent 
want of knowledge of the route taken, and 
accidents to the ear, they were about four 
hours on the way, reaching Hanover at mid- 
night It appears that the defendant had 
formerly beeu engaged in the shop service of 
a railway company, later in conducting a 
clubhouse in Wymore, and for a abort time 
before this occurrence had t>een running an 
automobile for hire. He did not appear to 
be skillful in managing the car. On the trip 
the defendant told the sheriff that he had 
been to Lincoln with a bunch of traveling 
men the night before. 

Evidence was given tending to show that 
an automobile carrying five men was seen 
coming from the south on the road from 
Odell to Wymore about 5 o'clock on the 
morning of December 3, 1910, and ttiat the 
defendant was driving the car. The witness 
atanding at the roadside, recognizing Wheel- 
er, said, "Hello," but received no response^ 
The other occupants of the car were not rec- 
ognized by the witness. Another witness 
testified that he saw a dark red car with five 
men in It, driven by the defendant, pass a 
comer in Wymore at 6 o'clock that morning, 
coming from the direction of OdeU, on the 
usual route. The witness identified the de- 
fendant as the driver, but not positively. He 
identiiled the other passengers in the car 
as Red Watson, Frank Black or "Blackie," 
Nell Mulcahy, and Frank Jackson or 
"Shorty." These four, with Dan Carney, 
called "Crippled Dan,"- Crawford or Car- 
lisle, and others, called "Johnboys," associat- 
ed together at Henry Hoerr's house, where 
some of them boarded, and at O'Dounell's 
saloon and other drinking . resorts in Wy- 
more. After this burglary the four men- 
tioned appear to have left Wymore and were 
not seen there afterwards. The defendant, 
however, appears to have remained, pursuing 
his accustomed business. The defendant's 
car was seen on the morning of the same 
day, December 3d, staudhig in a garage next 
to the door opening upon an alley. The di- 
rection that the car was taking when seen at 
the corner was toward this alley. The 
witness who saw the car pass the comer tes- 
tified that some time afterwards he heard 
the defendant say that he was in Hanover 
that night; that he bad a bunch of travel- 
ing men; and that he passed these yegg 
men on the road broken down. A toolhouse 
on the railway near the bridge before referred 
to was broken into that night and a pick 
and track wrench taken from this shop were 
found in th« bank the morning of the rol>- 
bery. 

The fact of the association together of the 
130 P.-42 



men called "Jobnboys," and by aome "jrtigg 
men," having been shown, as already indi- 
cated, and also by other testimony, the state 
offered evidence showing that Henry Hoerr 
was seen afterwards in Jail at MarysvlUe, 
where he was confined on a charge of robbing 
the Seattle State Bank on November 8, 
1910. State V. Hoerr, 88 Kan. 673, 129 Paa 
153. Also, that Dan Carney had been ar- 
rested and convicted of the same burglary, 
and that Mulcahy waa also convicted and 
sentenced at MarysvlUe. While this evl- 
dence was being introduced, the presiding 
Judge Inquired of the prosecuting attorney 
whether the necessary connection would be 
shown, and, being answered in the affirma- 
tive, overruled an objection and received 
the evideuoe. After it had been admitted, a 
motion to strike this evidence out was over- 
ruled. Later in the trial the sheriff of Mar- 
shall county, a witness for the state, was 
permitted to testify over the objection of the 
defendant that he had arrested Henry Hoerr 
for the robbery of the Beattle State bank; 
that he had also arrested Mulcahy for bur- 
glarizing the Water\-iUe Bank on December 
31, 1910, and also Dan Carney for the Beattle 
State Bank robbery ; and that these men had 
been tried and convicted. He was also allow- 
ed to testify that he arrested the defendant 
on February 6, 1911, upon a charge of bur- 
glarizing the Beattle State Bank on November 
Sth ; and that he was out on bond. The de- 
fendant objected to all this evidence, and 
after It was received moved to strike it out, 
but the motion was overruled. 

The police Judge of Wymore was allow- 
ed to identify pictures of the so-called "Joba- 
boys" which were offered in evidence. He 
gave their aames as heretofore stated, add- 
ing, however, that of another. He was then 
asked, "What was the business of those men 
you have Just enumerated?" An objection 
was overruled, and the witness stated that 
they had no business; that they stayed 
around Henry Hoerr's house and O'Donnell's 
saloon; that they were coming and going; 
and that four or five of them had beeu ar- 
rested. 

The city mashal of Wymore testified, ov» 
defendant's objection, to the arrest of Hoerr, 
Mulcahy, and Carney and the defendant for 
the Beattle Bank robbery. He was then 
asked, "Did the defendant, Wheeler, asso- 
ciate with this bunch?" and answered, "I 
have never seen him with them." On cross- 
ejutmiuatlon he testified to the association of 
the persons named at Hoerr's house and at 
various saloons, and that Wheeler was in 
town all the time, but that he had never 
seen him with them or talking with them. 
The police judge also testified that he had 
never heard that the defendant was mixed 
up with the ye!;^ men. 

[1] It was held in State v. Hoerr, 88 Kao. 
573, 129 Fac. 153, that where a burglary had 
been committed by several, one being on 
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trial, bis association witli others tending to 
show a guilty combination might be shown 
when limited to a reasonable time before 
the crime, and that for identification it might 
be shown that some of these associates were 
seen in Jail afterwards. Here, however, no 
association of the defendant with the men 
shown to have been arrested and convicted 
of other crimes appears. On the contrary, 
the evidence of the police Judge and of the 
marshal, who were apparently familiar with 
the hasnts and habits of these men, negatives 
such an association. We have then a case 
where other distinct crimes have been shown 
and the conviction of other persons for such 
crimes without connecting the defendant in 
any way before the crime was committed 
either with the crimes <h: tiie criminals. In 
addition to this, the arrest of the defendant 
himself for another distinct oCFense for which 
it was shown that others had been convicted 
was admitted without evidence of any as- 
sociation with the perpetrators, or connection 
between the different offenses, in the way 
of preparation, concealment, or otherwise. 
Where a conspiracy is shown, acts indicative 
of a preparation to commit the crime or pre- 
serve its fruits may be shown, although they 
involve the commission of another crime. 
State V. Adams, 20 Kan. 311. "As a general 
rule, testimony tending to show the commis- 
sion of another offense than the one charged 
is not admissible; but, where such offense 
Is intimately connected with the one charged, 
Important proof to establish the latter can- 
not be excluded because It may tend to prove 
that the defendant is guilty of another of- 
fense." State V. Reed, 63 Kan. 767, 774. 37 
Pac. 174, 177 (42 Am. St. Rep. 322). Testi- 
mony of a conversation with a defendant 
tending to prove guilt Is admis.slble, although 
in such conversation he admitted the commis- 
sion of other crimes; the statements being 
made in the course of a single conversation. 
State V. Cowen, 56 Kan. 470, 43 Pac. 687. 
Any facts relevant to the Issue may be given 
in evidence, although they tend to prove the 
commission of another offense. Stale v. 
Franklin, 69 Kan. 798, 77 Pac. 688. It has 
also been held that evidence of the commis- 
sion of similar offenses is admissible in some 
cases to show guilty intent State v. Briggs, 
74 Kan. 377, 86 Pac. 447. 7 L. R. A. (N. S.) 
278, 10 Ann. Cas. 904; State v. Hetrlck, 84 
Kau. 157, 113 Pac. 383, 34 L. R. A. (N. S.) 
042. It will be seen that this case does not 
fall within the principles declared in cases 
where a previous conspiracy or subsequent 
concealment is shown. It does not appear 
that any of the other crimes were committed 
In connection with or In preparation for the 
Hanover burglary, and there was no evidence 
of any assocmtlon, combination, or conspiracy 
to commit tills or any other crime. The evi- 
dence referred to relating to other crimes 
and other criminals ought not to have been 
received. State v. Boyland, 24 Kan. 186; 



State V. Hansford, 81'Kan. SCO, 106 Pac. T88: 
People v. Moltueux, 168 N. Y. 264, 61 N. B. 
286, 62 L. R. A. 198, and note; Davis ▼. 
State, 54 Neb. 177, 74 K W. 599; 1 WIgmore 
on Ev. f 306. 

[2] The general rate is tlutt the charge 
upon which a person is being tried cannot be 
supported by proof that he committed other 
offenses even of a similar nature. State y, 
Kirby, 62 Kan. 436, 63 Pac. 752. This evi- 
dence does not fall within any of the recot^ 
nized exceptions. Evidence that other per- 
sons have been charged with, or convicted 
of, similar crimes, is still further removed 
from relevancy. It is not deemed proper to 
comment on the weight of the competent 
evidence against the defendant, as the case 
must be retried. It is sufficient to say that 
it was wholly drcnmstantial, and in view ot 
the fact that the other crimes referred to 
had been committed shortly I>efore the trial 
In nearby places, and that odium necessarily 
attached to the perpetrators, the natural ef- 
fect of the erroneous testimony was to dis- 
tract the attention of the Jurors from the 
case on trial and to arouse resentment This 
irrelevant testimony was persistently offered 
and forms no inconsiderable part of the rec- 
ord. The repeated ruUnga of the court in- 
dicated to the Jury tlut it was entitled to 
consideration and weight in determining the 
issue upon which, as appears from this rec- 
ord, without other circumstances to show 
its relevancy, it had no legitimate bearing. 

[3] Many decisions demonstrate the pur- 
pose of this court to give full effect to the 
rules of the Code requiring that errors and 
Irregularities not affecting substantial -riphts 
shall t>e disregarded. Code Cr. Proc. { 293 
(Gen. St 1909, i 6867). The rulings com- 
plained of here, however, do not fall within 
that wholesome rule. The substantial rights 
of the defendant respecting rules of evidence 
were denied to his prejudice, and for this 
error the Judgment must be reversed. 

There was a reference In the instructions 
to the effect of concealment of the crime or 
its results. No evidence tending to prove 
concealment is found in the abstracts, and 
therefore this part of the iDstructiuu ought 
to have been omitted. Similar language in 
the instructions in the Hoerr Case was com- 
mented on in the opinion in that case. 

The contention of the state that a proper 
bill of exceptions was not allowed and sign- 
ed is not sustained. At the close of the trial, 
time was given to transcribe the evidence 
by continuing the case for Judgment to the 
next term. While it was not stated in the 
order that this was done to extend the time 
In which to settle a bill of exceptions l>eyond 
the term, as provided by chapter 275 of the 
Laws of 1901, it was doubtless so under- 
stood by the court and by the parties, and the 
signature of the Judge to the record including 
the evidence and exceptions was a sufllcient 
signing. The record so made up and attested 
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l8 a sufficient bill of exceptions. To hold 
otberwlse would be to disregard the pro- 
Tlslon of the Criminal Code already referred 
to, which applies to irregularities not affect- 
ing substantial rights, whether Invoked by 
the state or the defendant See, also, section 
204 of the Criminal Code {G&l St 1909, | 
6868). 

The judgment Is reversed, and the cause 
remanded, with directions to grant a new 
trlaL AU the Justices concurring. 



(89 Kan. 84) 
WILEY y. S0T7THWBSTERN INTBRtm- 

BAN RY. OCt 
(Supreme Court of Kansas. -Mardi 8, 1018.) 

(BtilUibu* 5y the ComrL) 

1. SniET Railsoads (H 117*) — Coixision— 

CONTBIBUTOBT KEUUOENCE. 

The failure of one driving npon a city 
street to look along a street car track before 
attempting to crou it does not, as a matter 
«f law, preclude a recovery on account of inju- 
ries occasioned by a collision with a car, unless 
by looking and seeing the car approaching be 
would necessarily have been apprised that be 
could not safely cross. 

[Ed. Note.— For other cases, see Street Rail- 
roads, Cent Dig-H 239-257; Dec. Dig. i 117.»] 

2. Stbbkt Railboads (i 117*)— Coixision— 
CONTBiBtrroBT Neoligenck. 

Where one driving by the side of a street 
ear track in a city attempts to cross to the 
other side, at an intersecting street, and is 
struck by a car coming from the rear at the 
rate of 30 miles an hour, be- is not to be 
deemed guilty of contributory negligence, as a 
matter of law, because be bad driven 30(D feet 
at a walk since be last loolied along the track, 
at which time he could see but 1,400 feet; no 
ear being then in sight 

[Ed. Note.— For other cases, see Street Rail- 
roads, Cent Dig. H 239-257; Dec. Dig. | 
117.*1 

Ai>pHil team District Genrt, Oowleiy Gonnty. 

Action by E. O. WUey against the Sonth- 
wtBtetD Intarorban Railway Oonsiwny. Judg- 
ment for detendaat, and plaintiff appeals. 
RcrvKsed. 

O. T. Atkinson, of Arkansas City, for ap- 
pellant Lore & Wright, of Arkansas Ci^, 
for appellee. 

MASON, 3. A car of an intemrban electric 
line ran -Into a team and covered wagon In a 
dty street The owner brought an action 
against the company. A demurrer to Ms evi- 
dence was sustained upon the ground that 
it showed him to have been gnllty of oeo- 
trlbutory negligence. He Appeals. 

The plalntltr Introduced evidence tending 
to show these' facts : Having stopped while 
driving by the side of the track parallel to 
It, he looked backward, where he cofild see 
a distance of three or four blocks of 360 
feet each, and saw no car. He then drove 
at a walk for about 300 feet and, wlthoat 
again looking back, tnmed to cross the track 
at an Intersecting street A car coming from 



behind at the rate of SO miles an henr, glv* 
ing no signal until ' practically the moment 
of collision, struck the wagon in the rear 
part of the front wheels with such force as 
to' carry It ISO feet, and the team half as 
far. 

[1] The defendant maintains that the plain- 
tifTs failure to look again along the track, 
before attempting to cross It; constitutes con^ 
trlbutory negligence, as a matter of law. 
The plfttntiff contends that it was for the 
Jury to determine, from all the circumstanc- 
es, whether he had acted with reasonable 
prudence.' A person driving across or upon 
a car trftek of any kind Is required ■ to exer- 
cise ordinary care In providing for Ms own 
safety In order to hold the company liable 
for injuries resulting from Ita negligence; 
But conduct on his part that would, in the 
case of an ordinary railroad, be held to be 
negligence, as a matter of law, may in the 
case of a street railway be regarded either 
as absolutely blameless or as of a debatable 
character to be settled by the decision of 
the court or Jury before whom the case is 
tried. 2 Joyce on Electric Law, {| 570, 660) 
36 Ctc. 1533-1542, especially 1539, note 
73 ; note, 16 L. R. A. (N. S.) 2S4. It Is per- 
haps not strictly accurate to say that a 
higher degree of care Is required in the one 
else than in the other. Ordinary care must 
be exercised in either case, and In neither Is 
more than that necessary. But specific pre- 
cautions may be imperative in one case and 
not In the other. The fundamental differ- 
ence is that the commercial railroad company 
needs to use its tracks, and so Is accorded the 
right -to dse them, with comparatively little 
regard to other travel, while the cars of the 
street railway company can be, and so ar» 
required to be, operated mors nearly npon 
terms eif equality with other vriiictes. The 
traveler by private' conveyance has a right to 
act npon the assumption that a street car 
will be 90 controlled as to protect him, wUcb 
be oonld not indulge so fully In the cane of 
a train of cars. 36 <!yK. 1632. Where one la 
driving lengthwise upon a street car traok, 
the question of how often he must look be- 
hind, . in order to be deemed to be In the 
exercise of ordinary dUlgeoee, Is held to be 
one of fact 36 Cyc 1547-1548, note 12; 
Schilltaig V. MetropoUtan Street R. Ca, 47 
App. Div. 600, 62 N. Y. Bnpp. 403; Bensiek 
V. Transit Co., 125 Mo. App. 121, 102 S. W. 
687 ; Ablard v. Detroit Ui^ted Ry,, 180 Mich. 
248, 102 N. W. 741. 

Wliere one is driving by the side of the 
track, the situation is very muob the same 
aik though he were driving npon It It may 
be said that In the one case a motorman who 
Approaches from the rear necessarily sees 
the v<ehlele upon the track, while in the other 
he may have no notice of the Intention of 
the driver to turn lOxm it The driver, while 
npon thA track, la jnstlfled in assuming ,that 
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the street car wUl not approach dangerously 
near him without gl^iDg a sigoaL In a par- 
ticular case, It may be a fair question for a 
Jury whether one driving beside the track 
nuiy not also assume that a car, while run- 
ning at such a high rate of speed as to place 
it beyond control, will not be brought, with- 
out any signal being given, so close to him 
that, If he should attempt to turn upon the 
track, a collision would be inevitable. "A 
motorman seeing a team driving ahead of 
his car in the same direction he is traveling, 
and parallel with the track, might be justi- 
fied In assuming that the teamster would not 
attempt to cross the track at other points 
than street crossings; but he would not be 
justified In assuming that the driver would 
not cross when he reached the intersection of 
another street where it might become neces- 
sary for him to change his course of travel." 
Tecklenburg t. Everett R. Light & Water 
Co., 58 Wash. 384, 387, 109 Pac 1036, 1037 
(34 L. R. A. [N. S.] 784, 788), 

One who Is struck by a street car while 
attempting to cross a track is not held guilty 
of negligence, as a matter of law, although 
he entered upon the track knowing that the 
oar was .approaching, if he had reason to 
believe Its distance and speed gave him time 
to cross In safety. Railway Co. v. Slayman, 
64 Kan. 722, 68 Pac. 628; Railroad Co. v. 
Gallagher, 68 Kan. 424, 75 Pac 469, 64 X<. R. 
A. 344; Railway Co. v. Summers, 75 Kan. 
342, 88 Pac. 632; Murray v. St Louis Tran- 
sit Co., 108 Mo. App. 501, 83 S. W. 995 ; Grimm 
V. Milwaukee E. R. & I* Co., 138 Wis. 44, 119 
K. W. 833; 2 Thompson on Negligence, g 
1450; 36 Cyc. 1536, notes 50 and 51. "If 
the driver of a vehicle who arrives at a 
street intersection, and who sees an approach- 
ing car, la justified in believing that there 
will be sufficient time for him to cross the 
track before the car. If run at its usual and 
ordinary rate of speed, will reach the point 
of crossing, he cannot be said, as a matter 
of law, to be guilty of negligence in attempt- 
ing to cross, and the question is a question of 
fact for the jury, to be determined from all 
the evidence before it" Omaha Street R. 
Co. V. Mathlesen, 73 Neb. 820, 824, 103 N. W. 
666, 667. "Whether one who has observed an 
approaching street car should have also ap- 
prehended that it was approaching at such 
a speed as to reach him before he could 
cross the track is generally a question of 
fact to be determined upon the circumstances 
of each particular case." Lawler, Adm'r, v. 
Hartford Street Ry. Co., 72 Conn. 74, 82, 43 
Atl. 645, 548. 

In the present case the plaintiff knew he 
had time to cross the track before the car 
reached him, unless it should travel at least 
1,700 feet while he was going 300. If be 
had a right to assume that the car would not 
travel over IS miles an hour, this gave him 
a considerable margin, for he could hardly 
have been more than a minute in going the 



300 feet No ordinance limiting the speed 
of the cars was shown; but it was for the 
jury to say what rate, under all the circum- 
stances, would be dangerous and negligent 
Railway Co. v. Summers, 76 Kan. 342, 88 
Pac. 652. 

[2] Considering the actual speed of the 
car, and assuming that it could be seen at no 
greater distance than three or four blocks, 
or 1,050 to 1,400 feet it the plaintiff bad 
looked back 30 seconds before the collision, he 
either would not have seen the car at all or 
would have seen It at each a distance that 
be might well have supposed he bad time to 
get safely over. From his position near the 
track, he could not accurately gauge the 
si)eed of the car, and be could not be charge- 
able with notice that it was making 30 miles 
an hour. There was no moment of time, be- 
fore he liad advanced too far to withdraw, 
of which it can be said with certainty that 
If he had then looked, he must necessarily 
have seen that the car was too close to per- 
mit bis crossing in safety. ' His failure to 
look is not fatal to his recovery unless by 
looking he would necessarily have been ap- 
prised of his danger, for otherwise the in- 
jury would not be shown to be due to his 
omission. Railway Co. t. Young, 57 Kan. 
108, 171, 45 Pac. 580; Railway Co. v. Jafll, 
67 Kan. 81, 72 Paa 635. A glance backward 
just before turning uiKtn the track would 
have advised him that a car was approach- 
ing, but could hardly have told him of its 
great rate of speed, which was all that made 
the crossing dangerous. 

In Nappll T. Seattle, Renton & S. R. Co., 
61 Wash. 171, pages 173, 174, 112 Pac. 88, 
page 91, the facts were essentially the same 
as those here presented. There was evidence 
that the plaintiff was driving parallel to the 
street ear track, -and undertook to anas It 
at an intersecting street when he was stmck 
by a car going at the rate of 60 miles an 
hour. He testified that ke had. last looked 
back when be was within 25 feet of the 
crossing. The court said: "Assuming that 
the respondent should have seen the car be- 
fore be drove upon the track because the 
car was evidently in plain view at that time^ 
it was 100 feet or possibly a block away. Un- 
der these circumstances, we think it cannot 
be said, as a matter of law, that the respond- 
ent should not have attempted to cross over 
the tracbLS. He had a right to assume that 
the car was under control, and, when the 
car was that far away, that he would be ia 
no danger and might pass in safety without 
risk of danger. At any rate, the question 
whether be was negligent in attempting to 
cross the track when the car was that far 
away was a question for the jnxy. Street 
crosslngB are to be used, and the mere fact 
tliat an approachtaig car is in sight does not 
determine the rl^t of a traveler to cross. 
His right depends upon what a reaaonably 
careful man would do under the dxcom- 
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Stances. If the 'approaching ctx la so dose 
and coming so fast that It cannot be stopped 
In time to avoid a .colUsloD, and such facts 
are or should be observed, then a person at- 
tempting to cross may be said to be negli-- 
gent, as a matter of law. Bat where an ap- 
proaching car Is far enoagh away to be 
stopi)ed after a person has passed upon the 
tracks, or when a reasonably careful man 
would undertake to cross ahead of it, then It 
cannot be said, as a matter of law, that a 
person attempting to cross Is negligent" 

The Judgment Is reversed, and a new trial 
ordered. All the Justices concurring. 
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WEBBER ▼. WICHITA WATER CO. t 
(Supreme Court of Kansas. March 8, 1913.) 

1. Master and Sebvast (J 130*)— Injuries 
TO Servant— Method of Wo«k— Nondele- 
gable Duty. 

A master's dnty to adopt a reasonably safe 
method of doing the work in hand is nondel- 
egaMe, and hence the master is liable for in- 
juries to a servant resulting from a. failure to 
perform the same. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. {§ 264, 206, 276; Dec. Dig. 
I 130.*] 

2. Master and Servant (% 162*)— Injuries 
TO Servant— EmciENT PEr.LOw Servants. 

A master is linble for injnries to a serv- 
ant caused by the master's failure to perform 
the nondelegable duty of providing a sufficient 
number of reasonably careful and efficient fel- 
low servants. 

rEd. Note.— For other cases, see Master and 
Servant Cent Dig. i 327; Dec. Dig. i 102.*} 

Appeal from District Court, " Sedgwick 
County. 

Action by S. E. Webber against the Wichi- 
ta Water Company. Judgment for plalntllT, 
and defendant appeals. AfiBrmed. 

David Smyth and J. W. Smyth, boti> of 
Wichita, for appellant A. V. Roberts and 
W. D. Jocbems, both of Wichita, for appellee. 

PER CURIAM. Appellee reoovered .dam- 
ages for persowal Injuries sustained while 
removing a ca.sing or pipe, with a cylinder 
point attached, from an abandoned - well. 
The grounds upon which a recovery was 
asked were that appellant did not adopt 
•r provide a safe method of work^ nor fur- 
nish a sufficient number of men to do the 
work, and that the men provided were not 
reasonably careful and competent co-work- 
ers, and that it did not provide a reasona- 
bly safe place at which to work. There was 
testimony offered that appellee had only 
worked for appellant a very, brief time, had 
never before lifted such a casing, and thfit 
ai9>ellant had never moved a casing with a 
sucker point attached with less than eight 
or nine men, but had used rollers in moving 
heavy casings of this Und. Appellee and 
five others were directed to carry a casing 
with a sucker point attached which weighed 



about 800 poonda. The point was perforat- 
ed and partly filled with sand. It lay near 
the well in a narrow farrow, through sand 
which had been thrown from the well, and 
hence those lifting the casing did not have 
8 Arm or safe footing, hat had to place one 
foot on the bottom of the furrow and the 
other against the sloping wall Of sand. 
There were only three men at each end of 
the casing. Appellee, Terrell, and Peterson 
lifted one end, and Peterson let go of talil 
hold, throwing the whole weight of that end 
upon appellee and Terrell, causing a rupture 
and a severe injury to the abdomen of ap- 
pellee. 

[1, 2] It is contended that the evidence did 
not support the verdict There Is testimony, 
though, tending to show that the appellant 
did not adopt a reasonably safe method of 
doing the work, and this is a nondelegable 
duty of the master, the neglect of whioh fan- 
poses a liability for a resulting injury. Oar- 
lUo T. Construction Co., 81 Kan. 823, MM 
Pae. 1050. There was testimony, also, that 
a snfllclent number of men were not em- 
ployed to do the work, and one of those em- 
ployed who was working' with appellee was 
not a reasonably careful coservant The 
master owes to the servant the daty to take 
reasonable precaution to protect him from 
injury, and a nondelegable duty of the mas- 
ter is not only to provide a sufficient num- 
ber of coservants, but to fdmlsh him with 
reasonably careful coservants. Schwarzs- 
Chlld V. Weeks, 72 Kan. 190, 83 Pac. 406, 4 
L. R. A. (N: S.) 515; Railway Co. T. Loos- 
ley, 76 Kan. 103, 90 Pac. 900. 

It appears that Peterson was a shirking 
and incompetent workman, and, whUe the 
testimony showing that his negligence and 
lucomi)etency was brought to the attention 
of appellant is rather meager, the Jury has 
found that appellant not only should have 
known of his incompetency, but that it had 
actual knowled»;e that he was a careless and 
incompetent coservant and It cannot be said 
that the finding Is without support. 

The objections to the instructions are not 
substantial, and in view of the testimony 
and findings, it cannot be held that the 
amount of the damages awarded is errone- 
ously excessive. 

The Judgment Is aJSrmed, 



(89Kan..iaS) 
McVKY V. COATES. 
(Supreme Court of Kansas. March 8, 1913.) 

(Syltdiut iy the Court.)- 

Cboickrs (I 85*)— Action fob Commission- 
Evidence. 

On the trial of a controverted fact as to 
the amount contracted to be paid os a commis- 
sion for the sale of land, each party pleading 
and testifying that there was a definite agree- 
ment in reference thereto blit differing as to 
the amount it is error to admit evidence that 
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ft third pftrty, «t iotne- indefinite time prior 
tbereto, bed aji agreement with the landowner 
for the aame service, and for a commission 
much less than that claimed by one party and 
much greater than that testified to by the 
other. 

[Ed. Note.— For other cases, see Brokers, 
Cent Dig. {{ 106-115; Dec. Dig. | 85.*] 

Appeal from District Coort, Bourbon 
County. 

Action by R. B. McVey against R. W. 
Coatea. Judgment for plalDtiff, and defend- 
ant appeals. .Reversed and remanded. 

Keene & Gates, of Ft. Scott, for appellant 
Charles A. Blair and W. W. Padgett, both of 
Ft Scott, for appellee. 

SMITH, 1. ' This action was brought by 
the appellee against the appellant to recover 
a commission for the sale and trade of lands 
owned by appellant In Bourbon county for 
lands in Smith county, and for a large 
amount of cash. The appellee claims in his 
petition, and also testified, that previous to 
Utte selling and trading of appellant's land, 
he and the appellant entered into a verbal 
contract, by the terms of which appellant 
agreed to pay Urn the sum of $2,000 if he 
would sell the 770 acres of land belonging 
to appellant for a cash consideration of $00 
per acre, or would procure a trade of the 
land which the appellant would accept and 
that he did procure for the appellant a trade 
for a portion of the land which the appel- 
lant accepted, and the sale of the remainder 
at $60 per acre. The appellant answered 
and. In substance, testified that he entered 
Into a verbal contract with the appellee that, 
if he would sell a portion of the land for 
$65 In money, and obtain a trade of the re- 
mainder for a certain lilce number of acres 
In Smith county, he would pay the appellee 
$500, less the expense of going from Kansas 
City to Smith Center, Kan. He also alleged 
the amount of the expenses and certain in- 
terest that the appellee undertook to allow 
him as an offset, all aggregating $6T.90. In 
the answer It la also alleged that the appel- 
lee did not represent the appellant in good 
faith, but was the "duly appointed and qual- 
ified agent" of the other party to the trans- 
action, and was paid a commission therefor 
by the purchaser without the knowledge or 
consent of the appellant On the trial, after 
the appellee had testified to the facta sub- 
stantially as claimed in his petition, and 
oflTered other evidence as to the usual price 
charged by real estate agento for selling 
property, the appellant demurred to the evi- 
dence of the appellee. The demurrer was 
overruled. The 'ground of the demurrer was 
that the reply of appellee was unverified, 
and hence admitted the allegation of the an- 
swer that appellee did not fairly represent 
appellant in the transaction, njut was the 
duly appointed and qualified agent" of the 
other party thereto, and received compensa- 
tion therefor without the knowledge or oon- 



aent of appellant After tbe dose of th» 
evidence the reply was, by leave of court, 
verified, and the question win not recur on 
another trial. After the ai^ellant had tes- 
tified, in snbatancQ, that be had given th» 
appellee the agency to sell or to make an ac> 
ceptable trade of his land, and had agreed 
to pay appellant $500 therefor, and bad not 
agreed to pay $2,000 as a commission ther»^ 
for, and had produced other wltnesaea wboa» 
evidence tended to corroborate his state- 
ments, he rested. In rebuttal ttae appeUe» 
produced as a witness one, Anderson, who 
testified, over the repeated ohjeetions of ap- 
pellant, to the questions asked as follows: 
"Q. Did this man Coato ever put this land 
in your hands to sell at any time? A. He 
did. Q. Was the land In your hands, did 
he put the land in your hands for sale at 
$40 an acre, and were you to have $1,000 
commission If you sold it at $40 an acre? 
A. Tes, sir." There is no evidence as to 
how long It was before the contract was 
made between appellant and appellee that 
Anderson was given the agency to sell the 
land. It may have been weeks or years be- 
fore. The appellant, however, himself tes- 
tified that be gave Anderson the agency to 
sell the land at $40 per acre, and that such, 
agent continued until the time or about the 
time the contract was made with the appel- 
lee. He denied that he ever agreed to give 
Anderson $1,000 commission in case Ander- 
son secured a sale. That there was an agree- 
ment, a contract as to the amount appellee 
was to receive In case he procured a trade 
or sale of the land. Is pleaded and tes- 
tified to by both of the parties; also It la 
agreed that the sale of a part and an ac- 
cepted trade of the remainder was brought 
aliout by the appellee. The issue t>efore the- 
Jury, then, was whether the commission waa 
fixed by the contract at $2,000 or at $G0O. 
The verdict was for $1,180. The province of 
the jury was to determine which of the twO' 
sums was agreed upon, and not to make a 
new contract for the parties. 

The evldenoe of Anderson was incompe- 
tent It was not a' part of the res geatse^ 
iod was not shown to have had any connec- 
tion In point of time to the transaction lit 
question. As stated by . him, tils agreement 
may have been weeka or years before tbe- 
making of the contract In question. 

The Judgment Is - reversed, and the ease- 
ls remanded for a new trial. All the Jus- 
tices concurring. 

(K Xan. uy 
COLLINS V. BELFORD & STUMP. 
(Supreme Court of Kansas. March 8, 1913.) 

(Svttabua iy (A« Ofturt.) 

1. BBOKIBB (I 66*)— CONTBAOTS Betwkbn — 

CoNSlDBBATioN— Division of Couiussion& 

An agreement between two real estate 

agents to divide commissions, in pursnance of 

which one prodoces customers and the other 
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maKea sales to them and remiv^ the' cAmioia- 
siOTi, resta tipon a mifficietat cdnaideration, and 
ahould be enforced. 

[Ed. Note.— For other casps, see Prokera, 
Cent Dig. $ 51 ; Dec. Dig. i 66.*.] 

2. New Xkiai. tf 99*)— Newlt D^iscove^d 

Evidence. 

A decision denying a motion for a new 
trial based iipon newly discovered evidenoe, ia 
sustained upon the tutbority of Sexto* T. 
Lamb, 27 Kan. 432, and Shores t. Surety Co.t 
84 Kan. 592, H4 Pac. 10C2. 

[Ed. Xote.— For other cases, see New Trial, 
Cent. Dig. || 201, 207; Dec. Dig. | 99.*] 

Appeal from District Court, Sumner County. 

Action by II. M. Collins against Belford & 
Stump. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. - 

F. A. Dinsmoor, of Caldwell, and James 
Lawrence, of WelllnfttOB, for appellant. W. 
T. McBride, of Wellington, for appellee. . 

BENSON, J. The parties are real estate 
agents at Caldwell, and this action Is to en- 
force an Hffreement for the division of com- 
missions on sales Of land made by the 
defendants to •customers who had been intro- 
duced to them by the plaintiff, in whose fa- 
vor the verdict was rendered. 

The principal contetitlon of the defendants 
Is that the evidence does not sustain the ver- 
dict. Briefly stated, the evidence on the part 
of the plaintiff tended to prove that a per- 
son from Harper county in quest of land 
called at the plalntlfTs office. He said that 
his brother-in-law was coming In a short time 
from Ohio, and that each of them wanted to 
buy a farm In the vicinity of Renfrow, Okl., 
which is about nine miles from Caldwell. 
Lists of lands in that vicinity and a map 
were shown. Two farms were selected which, 
it was thought, would t)e satisfactory, and a 
proposal was made to show them. This offer, 
however, was decllued awaiting the arrival 
of the brother-in-law. In a few days the 
same person called again with his brother-in- 
law. They wanted to. examine the farms re- 
ferred to in the first interview, but were in- 
formed that they had been sold. Other farms 
were then pointed out on the lists, located In 
Kansas, but the Intending purchasers de- 
clined to look at them, as they desired to buy 
land near Renfrow. The plaintiff then took 
the two men In his automobile to Mr. Bel- 
ford, of the defendant firm, who was at the 
Reunion grounds near the city, and bad a 
conversatlMi with him,- bat not in the pres- 
ence of the intending purchasers. The plain- 
tiff Introduced them after the conversation. 
The purport of the conversation was that the 
plaintiff said he had two customers desirous 
of buying farms near Renfrow that he would 
turn over to Belford, and wanted him to take 
them out and make sales if he bad land that 
would suit them, and that the plaintiff would 
expect to receive half the commission, to 
which proposition Belford assented, and re- 
t(uested the plaintiff to take the men back to 



hlei oAlce and await Ids (Bfelford'ijl arrival. 
They were so taken back, and in a short tlm* 
Belford came to the plaintiff's office, and 
found one of the men there and the other at 
a barber shop and took them to Renfrow, and 
sold each of tfaem a farm in that vicinity, re- 
ceiving net commissions upon the two sales 
amoimtittg to about $1,500. ' Evidence was 
also offered tending to prove that Belford, 
soon after the sale, stated to another party 
that he had made the sales, but that Col- 
lins had furnished the men, and he had to 
epllt commissions with him. Other transac- 
tions had previously taken place between the 
parties in which commissions upon sales 
made by one of tfaem bad been divided vlth 
the other. 

[1] The defendants denied any agreement 
to divide commissions, and offered evidence 
tending to support the denial conflicting with 
that of the plaintiff. Upon this conflict of 
evidence the finding of the jury for the plain- 
tiff, approved by the district court, is con- 
clusive. The fact being thus established that 
the plaintiff produced the purchasers, upon 
the promise of Belford to divide commissions, 
there was a sufficient oondderation for the 
agreement. 

[2] Error is alleged In overruling a motion 
for a new trial based upon newly discovered 
evidence. The eAddence was that of two wit- 
nesses, one of whom testified at the hearing 
upon tbe motion that he was preisent at the 
Reunion grounds and heard the conversation 
-between Collins and Belford. He gave a ver- 
sion of that conversation, tending to corrob- 
ei<ate that given by Belford and to contradict 
that given by Collins, but differing in some 
t«specta from the testimony of either. He 
testified that Collins said that be had cus- 
tomers who wanted to look at land in Okla- 
homa, and asked Belford to s^ow them such 
land, but that nothing was said about split- 
ting commissions. Tbe testimony of the oth- 
er witness was not offered, bat the plaintiff's 
affidavit stated that it would be the same. 
These witnesses were friends and acquaint- 
ances of the defendant living In or near Cald- 
well. 

An objection is made that the proposed ev- 
idence is merely cumulative. It is not nec- 
essary to discuss that question, in view of 
other objections thereto. The only reason 
sngsested for not producing the witnesses at 
the trial was the failure of Belford to remem- 
ber that they were present at the conversa- 
tion. WTiether mere failure of recolleotiou 
is a sufficient explanation may be doubted. 
It has been held that it is not, and does not 
meet the requirement of diligence. Moran v. 
Abbey, 63 Cal. 56; Upton v. Levy, 39 Neb. 
331, 58 N. W. 95. 

Not only was the showing of diligence mea- 
ger, but It is by no means apparent that the 
proiX)sed new evidence was of such character 
and strength that it would with reasonable 
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probability have compelled a dUterent ver- 
dict If It bad been introduced. A flnding to 
tbat effect was necessary In. order to sustain 
tbe motion. Seztqp t. Lamb, 27 Kan. 432; 
Railway Co. v. Mosber, 76 Kan. 599, 606, 92 
Fac. 5$4; Sbores t. Surety Co., M Kan. 592, 
U4 Pac. 1062. 

The district court heard the oral examina- 
tion of one of the witnesses, and the testimo- 
ny of the plaintiff on the motion, and the 
finding against the sufficiency of the applica- 
tion will not be disturbed. 

The Judgment is affirmed. All tbe Justices 
concurring. 

(S» Kan. M) 

CUE y. CONNECTICUT FIRE) INS. CO. 
(Supreme Court of Kansas. March 8, 1913.) 

(Bt/Oaltu h/ the Court.) 

Insurance ({ 378*)— Condctions of Poliot— 

Waiveb. 

Where an agent of an insurance company 
sends a solicitor to Inspect a risk and take a 
written application for insurance and upon the 
application issues a policy, the company is 
bound by knowledge of the solicitor of the fact 
that gasoline is being used on the premises, and 
will be presumed to have waived a condition in 
the policy forbidding such use. 

[Ed. Note.— For other cases, see Insurance, 
Cent Dig. {§ 968-997; Dec. Dig. S 378.?] 

Appeal from District Court, Cowley Coun- 
ty. 

Action by Will H. Cue against the Con- 
necticut Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 
Affirmed. 

C. T. Atkinson, of Arkansas City, for ap- 
pellant. Faulconer & Cunningham, of Ar- 
kansas City, and W. P. Hackney and J. T. 
Laffcrty, both of Wlnfield, for appellee. 

PORTER, J. Action on a fire Insurance 
policy. Plaintiff recovered, and the defend- 
ant appeals. 

A solicitor In the employ of the local 
agents of tbe Insurance company took the 
written application for the policy, and the 
appellee's evidence tended to show that the 
solicitor Inspected the property and had 
knowledge of tbe fact tbat gasoline was used 
on the premises, and that the building had 
no chimney or flue for a stove; further, that 
the solicitor told the assured that It would 
be all right to use gasoline. The agents is- 
sued the policy after approving the applica- 
tion. The appellant contends that, under 
these circumstances, a mere solicitor, who Is 
not directly in the employ of the insurance 
company, cannot by imrol waive a written 
condition of the policy. Tbat the agent him- 
self may do so Is well settled. Insurance 
Co. V. Gray, 43 Kan. 497, 23 Pac. 637, 8 L. 
R. A. 70, 19 Am. St. Rep. 130; Ilulen v. In- 
surance Co., SO Kan. 127, 102 Pac. 52. And 
the same principle applies to the situation 
here presented. Where an Insurance com- 1 



pany Approves an arollcatlon taken by one 
who la not at the time Its agent or in Its 
employ and Issues the policy, it will not be 
heard to deny the fact of his agency. It 
cannot accept the benefits of the transaction 
and refuse to sssome the burdens and lia- 
bilities thereof. So, where an agent of an 
insurance company employs a soUcitor to 
Inspect risks and to take applications for 
Insurance and Issues a policy upon a writ- 
ten application so obtained, the company Is 
bound by the knowledge of the solicitor and 
his representative made in securing the ap- 
plication to the same extent as though the 
agent himself bad made the inspection and 
taken the application. Insurance Co. v. Da- 
vis, 59 Kan. 521, 63 Pac. 856; Pflester T. 
Insurance Co., 85 Kan. 97, 116 Pac. 245, and 
cases dted in the opinion. In Gumett v. 
Ins. Co., 124 Iowa, 647, 649, 100 N. W. 642, 
543, it was held that in the matter of im- 
puting tbe agent's knowledge to tbe insurer 
no distinction should be made between a re- 
cording and a soliciting agent In the opin- 
ion in that case it was said: "The law is 
charitable enough to assume, in tbe absence 
of any showing to the contrary, tbat an in- 
surance company Intends to execute a valid 
contract in return for the premium received; 
and when the policy contabas a condition 
which renders It void at its inception, and 
this result is known to the insurer, it will 
be presumed to have intended to waive the 
condition, and to execute a binding contract, 
rather than to have deceived the insured 
into thinking bis property is Insured when 
it la not, and to have taken his money with- 
out consideration." Other cases in point 
are : Brewing Co. v. Insurance Co., 95 Iowa, 
31, 63 N. W. 565; Salzman v. Insurance Co., 
142 Iowa, 99, 120 N. W. 607; Continental 
Ins. Co. V. Ruckman, 127 111. 364, 20 N. B. 
77, 11 Am. St. Rep. 121. 

Upon the question of whether the policy 
was canceled previous to the loss, there was 
a conQlct In the testimony which the Jury 
decided adversely to the appellant. 

The judgment is affirmed. All the Jus- 
tices concurring. 

(SS Kan. 70) 

HALL V. KANSAS CITY, L. 4 T. ELBO- 
TitlO R. CO. 

(Supreme Court of Kansas. March 8, 1918.) 
(SyUahu* by the Court J 

1. EVIDKNCB (§ 643*)— EXFEBT EVIDBNOlt- 

Value of Pbopekxt. 

On appeal from an award of damages for 
land taken for a risht of way, a witness who 
had dealt In land in the general vicinity, and 
bad seen and examined the land iu question, 
was permitted to give his opinion touching its 
value, although stating that he was not ac- 
quainted with the market value of land in the 
immediate vicinity. Held not materially preju- 
diciaL 

[Ed. Note— For other cases, see EJvidcnce, 
Cent. Dig. §§ 2356%^2358; Dec. Dig. { 643.*] 
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St. EianiNT DoicAin ({ 262*)~E]xci.T7Sioir ot 

Evidence— Habuless Ebbob. 

In such case, when numerous witnesses tes- 
tify as to their knowledge of the land and its 
Talue, it is not material error to reject evi- 
dence offered b; the defendant as to its rental 
Talue. 

[Ed. Note.— For other cases, see Eminent Do- 
main, Cent Dig. gS 681-686; Dec. Dig. f 
262.*] 

3. EniNENT DoicAin ({ 203*)— Evidence— 

lUFBOVEMENTS. 

When witnesses for both parties testify as 
to the acquaintance with the land and as to 
its value before and after the appropriation of 
the right of way, it is not error to reject evi- 
dence in chief as to the character of surround- 
ing improvements offered for the purpose of 
showing that the condemnation did not in fact 
damage the land not taken. 

[Ed. Note. — For other cases, see B^ninent Do- 
main, Cent Di«. $ 542; Dec. Dig. i 203.*] 

Appeal from District Court, Johnson 
County. 

Action by Samuel N. Hall against the Kan- 
sas City, Lawrence & Topeka Electric Rail- 
road Company. Judgment for plaintifl; and 
defendant appeals. Affirmed. 

F. R. Ogg and Chas. 0. Hoge, both of 
Olathe, for appellant J. W. Parker, of 
Olathe, for appellee. 

WEST, J. The railroad took l»*/ioo 
acres of plaintiffs 62 acres of farming land 
In Johnson county, and the county commis- 
sioners, acting as appraisers, fixed thd value 
of the land taken at 993.75, and damage to 
the land not taken at $40. The plaintiff ap- 
pealed, the Jury found the value of the land 
taken to be 192.25, the damage to the re- 
mainder $310, making $402.25, for which Judg- 
ment was rendered, and defendant appeals. 

[1] Complaint is made tliat one of plain- 
tiff's witnesses, admitting that he was not 
acquainted with market value of the land In 
the Immediate neighborhood, was permitted 
to testify. He stated, however, that he had 
handled land in almost all directions from 
Kansas City within 25 miles, and that the 
land In question was 11 or 12 miles out ; that 
he was acquainted with the market value of 
land within a range of 16 or 20 miles south- 
west from Kansas City ; and that he thought 
be knew the value of it; that the land be- 
fore the road was built was worth ficom $125 
to $140 an acre. He described the land in 
question, which he had seen and examined. 
Numerous other witnesses about whose com- 
petency there Is no question placed it va- 
riously at $100, $05, $75, $80, $110, and $115. 
The witness complained of placed the value 
after building the road from $78 to $80 per 
acre, and numerous competent witnesses plac- 
ed it variously at $95, $87, $75, $UU, $70, and 
$95 an acre. There was abundant compe- 
tent testimony, therefore, to support the ver- 
dict and we think the evidence complained 
of was not materially prejudicial; its weight 
being for the jury. 
' [2] The defendant sought to prove the 



rental value of the land, and complains be- 
cause not permitted to do so. Such evidence 
is competent when it la the best that can be 
had, and its reception would not have been 
error. Kelchner v. Kansas City, 86 Kan. 762, 
121 Fac. 915. But, in view of the knowledge 
shown by the witnesses of the value of the 
land Itself, the exclusion of Its rental valu* 
was not materially prejudicial. 

[3] It was sought, also, to show the effect 
of various Improvements aside from those 
caused by the road upon the land In ques- 
tion to which objections were sustained. It 
is argued that some of these Improvements 
were made by those associated In a manner 
with the building of the railroad, but not 
directly interested therein, and for that rea- 
son the land was worth more on the open 
market after the location of the railroad 
than before. It is said that the constitution- 
al provision that compensation must be made 
irrespective of any benefit from any Improve- 
ment proposed by the corporation (section 4, 
art 12) seems harsh and unjust in this ad- 
vanced age. Nevertheless, It is still the Con- 
stitution, and we are bound thereby. It Is 
argued that there would be no damage to 
the land not taken, unless, after the location 
of the right of way, it vrould sell for less on 
the open market than it would before. We 
must assume, however, that the witnesses 
who testified as to their knowledge of the 
land and its value before and after gave 
their best judgment as to Its actual valutt 
after considering the circumstances and sur- 
roundings aside from any supposed benefits 
from the railroad Itself. 

The Jury were the Judges of the facts, and 
the testimony supports their verdict 

The Judgment is affirmed. All the Justices' 
concurring. 

l)» Kan. (6) 
OHIO INV. CO. T. BROWN. 
(Supreme Court of Kansas. March 8; 1918.) 

(SyUaittt hy the Court.) 

1. iNTEKEST (5 34*)— Rate or Interest. 

If the contract rate of Interest for the 
forbearance of the payment of money does not 
exceed the highest rate prescribed by the stat- 
ute as recoverable, the courts will enforce the 
contract 

[Ed. Note.— For other eases, see Interest 
Cent Dig. a 71-74 ; Dec. Dig. { 34.*] 

2. Interest (| 33*)— Rate ot Interest. 

The highest rate of interest recoverable at 
the time of the execution of the principal note, 
in this suit, was 10 per cent per annum. 

[Ed. Note. — For other cases, see Interest 
Cent Dig. If 68-70; Dec. Dig. { 33.»] 

3. UsuBT (I 72*)— Construction or Con- 
tract. 

Where a written contract for interest on 
money- loaned is susceptible of two construc- 
tions, one of which would render the contract 
usurious and the other not nsurions, the latter 
must he adopted. 

[Ed. Note.— For other cases, see Usury, Cent 
Dig. I 147 ; Dec. Dig. { 72.*] 
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Appeal ffom Dfatrfct' Court, Cowley Citinty. 

Action by tile Ohio Investment Company 
igalnst W. B. Brown. Judgment for plain- 
tiff, and defendant appeals. Affirmed. - 

Hackney & Lafferty, of Wlnfleld, for appel- 
lant Wbeeler & Swltaer, of Topeka, for ap^ 
pellee. 

SMITH, J. This action was brought for 
Judgment upon a principal note and Interest 
coupon notes, and to foreclose a real estate 
mortgage given to secure the payment there- 
of. There are no questions of fact involved 
In this "case, but only an interpretation of the 
terms of the notes sued on and the mortgage 
given to secure the payment thereof. On 
February 3, 1903, the appellant executed and 
delivered to one .Merrlam his certain prin- 
cipal promissory note for $12,000, due Febru- 
ary 1, 1010, also seven interest coupon notes 
for $780 each, and due, successively, one each 
year, from B'ebruary 1, 1904,. to February 1, 
1910, and executed a real estate mortgage to 
secure the payment of the indebtedness at 
maturity. It will be observed that the debt 
was to bear Interest at the rate of 6% per 
cent per annum. A clause in the principal 
pote, however, reads: "This note and these 
coupons are to draw ten per cent interest 
per annum after due or after default of any 
interest payment, and are secured by a mort- 
gage of even date herewith on real estate." 
It was also provided in each coupon that the 
amount named therein should draw interest 
at the rate of 10 per cent, after due. The 
mortgage also contains a provision that the 
principal note should become due and should 
draw interest at 10 per cent upon the non- 
payment of any Interest note when due. It 
seems that the first three coupons for annual 
interest were paid, but the fourth and fifth, 
which fell due February 1, 1007, and Feb- 
ruary 1, 1908, respectively, were not paid. 
The action for judgment on tbe notes and 
to foreclose the . mortgage . was commenced 
on February 4, 1909, and the appellee de- 
clared upon the principal note and the two 
interest coupon notes which had matured 
before that date, and also claimed inter- 
est on both tbe principal note from the 
first default and on the coupon notes after 
due. While within the letter of tbe ccmtract, 
this claim is not enforceable, and cannot be 
allowed in fnll. On March 5, 1909, the ap- 
pellant paid the appellee $15,619.90, which be 
claimed was more than the amount of his 
Indebtedness. On November 16, 1910, while 
the action was still pending, the appellant 
by leave of court, filed an answer and cross- 
petition, in which he allied that the amount 
due to the appellee on March 5, 1909, includ- 
ing indebtedness on commission notes, $215.- 
40, for which the appellee had not sued, was 
^4,92a79 but that the appellee demanded 
and refused to accept a sum less than $15,- 
91&90, which sum tbe appellant was com- 



pelled' to pay, and laid pay, to save his prop^ 
erty from beibg sacrificed at sheriCTs sale^ 
and appellant prayed Judgment against the 
plaintlft (appellee) for $691.11, with interest 
thereon from March 5, 1909. To this answer 
and cross-petition the appellee demurred, first 
(bat the answer and cross-petition did not 
state facts sufficient to constitute a cause of 
action in favor of appellant; second, that 
the answer and cross-petition did not state 
facts sufficient to constitute a counterclaim 
or set-off. The demurrer was sustained by 
tbe court, and the appellant brings the case 
to this court for review. 

[1 , 2] The highest rate of interest recover- 
able at the time of tbe making of the con- 
tract In 1903 was 10 per cent per annum on 
the amount of the indebtedness, and the par- 
ties had a right to contract for any rate of 
Interest which did not exceed 10 per cent. 
They also had a right to contract that the 
coupon notes should draw interest at the rate 
of 10 per cent, per annum after maturity; 
also to contract that upon the nonpaym^it 
of any interest coupon the wlude indebted- 
ness should become due. This, of course, 
would Include the principal debt and the in- 
terest then due. Upon the maturity and non- 
payment of interest coupon No. 4, February' 
1, 1907, the amount tttereof and tlie prin- 
cipal note, $12,7S0, became due, and there- 
after by ttie terms of the contract lx>re Inr 
tereot at the rate of 10 per cent, per annum, 
but subsequently maturing Interest coupons 
should thereafter be ignored, as the principal 
note then bore the highest rate of interest 
recoverable. The principal, then, to bear in- 
terest from February 1, 1907, at 10 per cent 
was $12,780. Two years, one month, and four 
days thereafter the payment was made, and 
tbe Interest on such principal for tliat time 
amounted to $2,668.43, and the aggregate of 
indebtedness at time of payment was $1S,- 
448.43. In addition thereto the appellant ad- 
mits in' his answer that he owed appellee 
$216.40. Appelant pleads In his cross-peti- 
tion that he paid the appellee $15,610.00, 
which was $43.93 less than the amonnt of 
bis indebtedness. The court therefore did 
not err in sustaining the demurrer to hlB an- 
swer and cross-petition. 

The appellant relies upon the following 
provision in the' mortgage: "But If said prin- 
cipal or interest notes or any part thereof or 
interest thereon be not paid according to the 
terms of said notes • • • then this con- 
veyance shall become absolute and tbe whole 
of said principal shall immediately become 
due and payable at the option Of the party of 
the second part or asiifftis; and in case of 
default of payment of any snm herein cove- 
nanted to be paid for the period of thirty days 
after the same becomes due, the said first 
parties agree to pay to the said second party 
or his assigns Interest at the rate of ten per 
cent, per annum, computed annually on said 
principal note from the date of default to 
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the time when uM pilndpal and Interett 
shall be paid." 

[3] Construing the i^ote and mortgnge to- 
gether, this la the only clause of the contract 
which provides that the principal note shall 
become due upon any contingenpy before the 
time therein specified. This daiwe provides 
that the principal shall become due and pay- 
able at "the option of the party of the sec- 
ond part or assigns" if the principal or Inter- 
est notes or any part thereof, shall not be 
paid according to the terms thereof. This 
option, it la conceded, was exercised In the 
j>rlnglng of the action February 4, 1909. The 
mortgage has the same provision as to in- 
terest after default aa the notes. There is 
therefore no conflict in the provlslona of the 
mortgage and notes. Except as to the date 
and amount of the payment and the compel- 
ling reasons for the payment, the cross-peti- 
tion contained no averment which was not 
determinable by construction of the contract, 
which was within the province of the court 

The Judgment of the district court la af- 
firmed. All the Justices concurring. 



(89 Kan. U4) 
VOSBURG T. ATCHISON, T. ft 8. T. 
RT. CO.t 
(Supreme Court of Kansas. March 8, 1913.) 

(BvUobut tp the Oourt.} 

CabBIIRS ({ aO*>— COMSTITDTIONAI. LiAW ({ 

248*)— Equal Pbotbcxjow w tbm Laws— 

Attorney's Feks. 

The prorisioB of the act relating to the 
fnmuhing of cars by railway comtianiM to 
•bippers of freight (Gen. St. 1009, i 7203), 
which allows shippers to recover attorney fees 
In actions snccessfnlly prosecuted under the 
act, does not deny the railway companies the 
equal protection of the laws guaranteed by the 
federal Constitution because they are not al- 
lowed attorney fees if they are successful in 
such suits, or because they are not allowed at- 
torney ftes in actions suceesafully prosecuted 
by Uiem against shippers for the detention of 
cars contrary to the reciprocal provision of the 
act 

[Ed. Note.— For other cases, flee Carriers, 
Cent. Die. H 33-49. 133. 927: Dec. Dig. I 20;* 
Constitutional Law, Cent Dig. I 703; Dec. 
Dig. I 24a*] 

Appeal from District Ckturt, E^dwards 
(bounty. 

Action by 3. B. Vosburg against the Atchi- 
son, Topeka & Santa F6 Railway Company. 
Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

Wm. R. Smith, O. J. Wood, and A. A. 
Scott, all of Topeka, and Wm. Osmond, of 
Great Bend, for appellant W. Bk Broadie^ 
of lUnsley, for appellee^ 

BURCH, J. Chapter 845 of the Laws of 
1905, as amended by chapter 275 of the 
Laws of 1907, concerns the furnishing of 
cars by railway companies to shippers of 
freight Wlien oars applied for nnder this 
statute are not duly furnished, the railway 



company is liable to the shipper for all ac- 
tual damages suffered, for a penalty of $5 
per day for each car not supplied, and for 
a reasonable attorney fee. Shippers who 
fall to use cars placed at their disposal are 
subject to a penalty for their detention, but 
are not liable for attorney fees. The plain- 
tiff recovered a Judgment against the defend- 
ant for a violation of this statute, includ- 
ing an attorney fee, and the defendant ap- 
peals on the ground that the provision relat- 
ing to attorney fees denies It the equal pro- 
tection of the law guaranteed by the federal 
Constitution. 

The question being one which involves an 
application of a provision of the federal 
(Constitution, the decisions of the Supreme 
Court of the United States are. of course, 
controlling. Certain fundamental principles 
are generally recognized. All persons, in- 
cluding corporations, hold property and en- 
gage in business subject to the police power 
of the state. In the exercise of the police 
power the state may legislate for the general 
peace, good order, health, safety, conven- 
ience^ and welfare. Such regulations must 
be reasonable and fairly adapted to secure 
the ends in view. They must operate alike 
upon all persons similarly situated, but clas- 
sifications may be made in view of peculiar 
circumstances or conditions which furnish 
ground for difference in regulation. The 
Supreme Court of the United States has 
dealt with these principles In several cases 
involving the allowance of attorney fees. 

In the case of Gulf, C!olorado & Santa FS 
Ry. V. Ellis, 165 U. S. 150, 17 Sup. Ct 255, 
41 L. Bd. 666, it appeared that a statute of 
Texas gave attorney fees in cases of claims 
not exceeding $50 in amount against rail- 
way companies for personal services, labor, 
damages, overcharges on freight, and stock 
killed. The statute was held to be void. 
The court said: "The act singles out a cer- 
tain class of debtors and punishes them 
when for like delinquencies It punishes no 
others. They are not treated as other debt- 
ors, or equally with other debtors. They 
cannot appeal to the courts as other liti- 
gants under like conditions and with like 
protection. If litigation terminates adverse- 
ly to them, they are mulcted In the attor- 
ney's fees of the 8ucces,sful plaintiff. If It 
terminates in their favor, they recover no 
attorney's fees. It Is no sufficient answer 
to say that they are punished only when 
adjudged to be In the wrong. They do not 
enter the courts upon equal terms. They 
must pay attorney's fees if wrong. They do 
not recover any if right, while their adver- 
saries recover It right and pay nothing If 
wrong. In the suits, therefore, to which 
they are parties, they are discriminated 
against, and are not treated as others. They 
do not stand equal before the law. TTiey 
do not receive its equal protection. All this 
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1b obvious from a mere Inspection of the 
statute. • • ♦ While good faith and a 
knowledge of existing condWona on the part 
of a Legislature is to be presumed, yet to 
carry that presumption to the extent of al- 
ways holding that there must be some un- 
disclosed and unknown reason for subject- 
ing certain Individuals or corporations to 
hostile and discriminating legislation Is to 
make the protecting clauses of the four- 
teenth amendment a mere rope of sand, in 
no manner restraining state action. • ♦ ♦ 
The state may not say that all white men 
shall be subjected to the payment of the 
attorney's fees of parties successfully suing 
them, and all black men not It may not 
say that all men beyond a certain age shall 
he alone thus subjected, or all men possess- 
ed of a certain wealth. These are distinc- 
tions which do not furnish any proper basis 
for the attempted classification. That must 
always rest upon some difference which bears 
a reasonable and Just relation to the act 
In respect to which the classification is pro- 
posed, and can never be made arbitrarily 
and without any such basis. • • • It Is, 
of course, proper that every debtor should 
pay bis debts, and there might be no im- 
propriety in giving to every successful suitor 
attorney's fees. Such a provision would 
l>ear a reasonable relation to the delinquency 
of the debtor, and would certainly create 
no Inequality of right or protection. But 
before a distinction can be made between 
debtors, and one be punished for a failure 
to pay his debts, while another is permitted 
to l>ecome in like manner delinquent with- 
out any punishment, there must be some 
difference in the obligation to pay, some 
reason why the duty of payment is more 
imperative in the one instance than in the 
other. If it be said that this penalty Is 
cast only upon corporations, that to tliem 
special privileges are granted, and therefore 
upon them special burdens may be imposed, 
it is a sufficient answer to say that the pen- 
alty is not imposed upon aJQ corporations. 
The burden does not go with the privilege. 
Only railroads of all corporations are select- 
ed to bear this penalty. The rule of equality 
Is Ignored. ♦ * » But, if the classifica- 
tion is not based upon the Idea of special 
privileges, can it be sustained upon the basis 
of the business In which the corporations 
to be punished are engaged? That such cor- 
porations may be classified for some pur- 
poses Is unquestioned. The business in 
which they are engaged is of a peculiarly 
dangerous nature, and the Legislature, in 
the exercise of its police powers, may Justly 
require many things to be done by them in 
order to secure life and property. Fencing 
of railroad tracks, use of safety couplers, 
and a multitude of other things easily sug- 
gest tliemselves. And any clajsslfication for 
the imposition of such special duties — duties 
ariaing out of the peculiar business in which 



they are engaged— to a Just classification, 
and not one within the prohibition of the 
fourteenth amendment Thus It is frequent- 
ly required that they fence their tracks, and 
as a penalty for a failure to fence double 
damages In case of loss are Inflicted. Mis- 
souri Pacific Railway v. Humes, 115 U. 8. 
512 [6 Sup. Ct 110, 29 L. Ed. 463]. But 
this and all kindred cases proceed upon the 
theory of a special duty resting upon rail- 
road corporations by reason of the business 
In which they are engaged — a duty not rest- 
ing upon others, a duty which can be en- 
forced by the Legislature in any proper man- 
ner — and whether It enforces it by penalties 
In the way of fines coming to the state, or 
by double damages to a party Injured, is 
Immaterial. It Is all done in the exercise of 
police power of the state, and with a view 
to enforce Just and reasonable police reg- 
ulations. While this action is for stock kill- 
ed, the recovery of attorney's fees cannot 
be sustained upon the theory Just suggested. 
There Is no fence law In Texas. The Leg- 
islature of the state has not deemed it nec- 
essary for the protection of life or property 
to require railroads to fence th^r tracks, 
and, as no duty is imposed, there can be no 
penalty for nonperformance. Indeed, the 
statute does not proceed upon any such 
theory. It is broader in Its scope. Its ob- 
ject is to compel the payment of the several 
classes of debts r<imed, and was so regarded 
by the Supreme Court of the state. But a 
mere statute to compel the payment of in- 
debtedness does not come within the scope 
of police regulations. The hazardous busi- 
ness of railroading carries with It no special 
necessity for the prompt payment of debta 
That is a duty resting upon all debtors, and, 
while in certain cases there may l>e a pe- 
culiar obligation wlii<^ may be enforced by 
penalties, yet nothing of that liind springs 
from the mere work of railroad transporta- 
tion. Statutes have been sustained giving 
special protection to the claims «f laborers 
and mechanics, but no such Idea underlies 
this legislation. It does not aim to protect 
the laborer or the mechanic alone, for its 
benefits are conferred upon every Individual 
in the state, rich or poor, high or low, who 
has a claim of the character described. It 
is not a statute for the protection of particu- 
lar cles.ses of Individuals supposed to need 
protection, but for the punishment of certain 
corporations on account of their delinquency. 
Neither can it be sustained as a proper 
means of enforcing the payment of small 
debts and preventing any unnecessary liti- 
gation in respect to them, because it does 
not Impose the penalty In ail cases where 
the amount in controversy Is within the limit 
named in the statute. Indeed, the statute 
arbitrarily singles out one class of debtors 
and punishes it for failure to perform cer- 
tain duties, duties which are equally oblig- 
atory upon all debtors^ a punishment not 
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visited by reason of the fdllure to comply 
with any proper police regulations, or for 
the protection of the laboring classes, or to 
prevent litigation about trifling matters, or 
In consequence of any special corporate priv- 
ileges bestowed by the state. Unless the 
Legislature may arbitrarily select one cor- 
poration or .one class of corporations, one 
Individual or one class of Individuals, and 
visit a penalty upon them which Is not im- 
posed upon others guilty of like delinquency, 
this statute cannot be sustained. But arbi- 
trary selection can never be justified by 
calling It classification. The equal protec- 
tion demanded by the fourteenth amendment 
forbids this. • • • It Is apparent that 
the mere fact of classification Is not suffi- 
cient to relieve a statute from the reach 
of the equality clause of the fourteenth 
amendment, and that in all cases It must 
appear not only that a classification has been 
made, but also that It is one based upon 
some reasonable ground, some difference 
which bears a Just and proper relation to 
the attempted classification, and is . not a 
mere arbitrary selection. Tested by these 
principles, the statute In controversy can- 
not be sustained." 165 U. S. 153, 154, 155, 
156, 157, 165, 17 Sup. «. 256, 257, 258, 261, 
41 Ia Ed. 666. This opinion was written by 
Mr. Justice Brewer. Chief Justice Fuller 
and Justices Gray and White dissented. 

In the case of Atchison, Topeka, etc., Rail- 
road V. Matthews, 174 U, S. 96, 19 Sup. Ct 
609, 43 L. Ed. 909, the court considered the 
statute of Kansas which allows an attorney 
fee In an action against a railroad company 
for damages by fire caused by operation of 
the road. The statute was held to be valid. 
In the opinion written by Mr. Justice Brewer 
it was said : "The purpose of this statute is 
not to compel the payment of debts, but to 
secure the utmost care on the part of railroad 
companies to prevent the escape of fire from 
their moving trains. This Is obyious from 
the fact that liability for damages by 'fire 
Is not cast upon such corporations in all 
cases, but only In those In which the fire is 
'caused by the operating' of the road. It is 
true that no special act of precaution was 
required of the railroad companies, failure to 
do which was to be visited with tliis penjilty, 
so that It Is not precisely like the statutes 
imposing double damages for stock killed 
where there has been a failure to fence. Mis- 
souri Pac. Railway v. Humes, 115 U. S. 512 
[6 Sup. Ct. 110, 29 U Ed. 463]. And yet its 
purpose is not difCerent. Its monition to the 
railroads Is not Tay your debts without 
suit, or you will, in addition, have to pay 
attorney's fees,' but rather, 'See to It that 
no Are escapes from your locomotives, for. It 
It does, you will be lla|)le, not merely for the 
damage it causes, but also for the reason- 
able attorney's fees of the owner of the prop- 
erty Injured or. destroyed.' It has been ire- 
qnently before the Supreme Court o£ Kansas, 



has always been so Interpreted by that court, 
and Its validity sustained on that ground. 
In Missouri Pac. Railway v. Merrill, 40 Kan. 
404, 408 [19 Pac, 793, 795], it was said: The 
objection that this legislation Is special and 
unequal cannot be sustained. The dangerous 
element employed and the hazards to persons 
and property arising from the running of 
trains and the operation of railroads Justifies 
such a law; and the fact that all persons 
and corporations brought under its Influ- 
ence are subjected to the same duties and 
liabilities, under similar circumstances, dis- 
poses of the objections raised.' And in the 
opinion filed In the present case (58 Kan. 447, 
450 [49 Pac. 602, 603]), that court observed: 
'Our statute is somewhat in the nature of a 
police regulation, designed to enforce care on 
the part of railroad companies to prevent 
the communication of fire and the destruction 
of property along railroad lines. It Is not In- 
tended merely to impose a burden on railroad 
corporations that private persons are not re- 
quired to bear, and the remedy offered Is one 
the Legislature has the right to give in such 
cases.' « • • That there Is peculiar dan- 
ger of fire from the running of railroad 
trains Is obvious. The locomotives, passing 
as they do at great rates of speed, and often 
when the wind Is blowing a gale, will, unless 
the utmost care is taken (and sometimes In 
spite of such care), scatter fire along the 
track. The danger to adjacent property la 
one which Is especially felt In a prairie state 
like Kansas. * ♦ * No other work done, 
or Industry carried on, carries with it so 
much danger from escaping fire. In 1887 
the Legislature of the state of Missouri felt 
constrained to pass an act making every 
railroad corporation responsible In damages 
for all property destroyed by fire communi- 
cated directly or indirectly from its engines, 
and giving the corporation an insurable in- 
terest in the propertj' along its road. This 
statute was, after a full examination of all 
the authorities, held by this court a valid 
exercise of the legislative power. St. Louis 
& San Francisco Hallway v. Mathews, 165 
U. S. 1 [17 Sup. Ct. 243, 41 L. Ed. 611]. So 
when the Legislature of Kansas made a 
?I')ssiflcatlon, and included in one class all 
corporations engaged in this business of pe- 
culiar hazard, it did so upon a diJierence hav- 
ing a reasonable relation to the object sought 
to be accomplished, to wit, the securing of 
protection of property from damage or de- 
struction by fire." 174 U. S. 98, 101, 102, 19 
Sup. Ct. 610, 611, 43 L. Ed. 909. 

The Ellis Case was distinguished on the 
ground that the statute of Texas was not a 
police regulation, and that the classification 
there attempted was purely arbitrary. While 
the Kills Case involved the killing of a colt, 
the purpose of the statute was not to lessen 
the hazard to stock. If that had been true, 
the more stock found on a railroad track, the 
greater would have been the danger, and the 
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more liiii)eratiT« the need of protection. Yet 
claims under the statute were limited to 
$50, making It clear that no police regulation 
was Intended. The statute was simply one 
to compel the payment of debts. Compel- 
ling the payment of debts Is not a police reg- 
ulation, and no reason existed for singling 
out railroad companies from all other debt- 
ors and punishing them for such a delinquen- 
cy. The general principles governing the 
subject were restated In the following man- 
ner: "On the other hand. It is also true 
that the equal protection guaranteed by the 
Constitution forbids the Legislature to select 
a person, natural or artificial, and Impose 
upon him or It burdens and llablUtlea which 
are not cast upon others similarly situated. 
It cannot pick out one Individual, or one cor- 
poration, and enact that, whenever he or it 
Is sued, the Judgment shall be for double 
damages, or subject to an attorney fee In fa- 
vor of the plaintiff, when no other individual 
or corporation is subjected to the same rule. 
Neither can It make a classlflcatlon of in- 
dividuals or corporations which is purely 
arbitrary, and Impose upon such class special 
burdens and liabilities. Even where the se- 
lection is not obviously unreasonable and 
arbitrary, if the discrimination is based up- 
on matters which have no relation to the 
object sought to be accomplished, the same 
conclusion of unconstitutlonallty Is affirmed. 
Tick Wo v. Hopkins, supra [118 U. S. 35C, 
6 Sup. Ct 1064, 30 L. Ed. 220], forcibly illus- 
trates this. In that case a municipal ordi- 
nance of San Francisco, designed to prevent 
the Chinese from carrying on the laundry 
business, was adjudged void. This court 
looked beyond the mere letter of the ordi- 
nance to the condition of things as they ex- 
isted In San Francisco, and saw that under 
the guise of regulation an arbitrary classifi- 
cation was intended and accomplished. 
• • • It Is the essence of a classification 
that upon the class are cast duties and bur- 
dens different from those resting upon the 
general public. Thus, when the Le^slatnre 
imposes on railroad corporations a double 
liability for stock killed by passing trains, 
It says. In efl'ect, that. If suit be brought 
against a railroad company for stock killed 
by one of Its trains, It must enter into the 
courts under conditions different from those 
resting on ordinary suitors. If It is beaten 
in the suit, It must pay, not only the damage 
which it lias done, but twice that amount 
If It succeeds. It recovers nothing. On the 
other hand. If It should sue an Individual for 
destruction of Its live stock. It could under 
no circumstances recover any more than the 
value of that stock. So that It may be said 
that In matter of liability, In case of litiga- 
tion, It Is not traced on an equality with 
other corporations and Individuals; yet this 
court has unanimonsly said that this differ- 
entiation of liability, this Inequality of right 
in the courtH. is of no significance upon the 
question of constitutionality. Indeed, the ' 



very idea of dasslflcatlon is that of inequali- 
ty, 80 that it goes without saying that the 
fact of inequality in no manner determines 
the matter of constitutionality." Atchison, 
Topeka, etc.. Railroad v. Matthews, 174 
U. S. 96, 104, 106, 19 Sup. Ct 609, 613 (43 
li. Ed. 909). Justices Harlaii, Brown, Peck- 
ham, and McKenna dissented. In the dissent- 
ing opinion delivered by Mr. Justice Harlan, 
it was said : "Manifestly the statute applies 
only to suits against railroad companies, 
and only to causes of action arising from 
fire caused by operating a railroad. It es- 
tablishes against a defendant railroad com- 
pany a rule of evidence as to negligence that 
does not apply In any other suit for damages 
arising from the negligence of a defendant, 
whether a corporate or natural person. It 
does more. It imposes upon the defendant 
railroad corporation, if unsuccessful in its 
defense, a burden not Imposed upon any other 
unsuccessful defendant sued upon a like or 
upon a different cause of action. That bur- 
den is the payment of an attorney's fee as a 
part of the Judgment Even if It appears 
that the railway company was not guilty of 
any negligence whatever, or that the plain- 
tiffs were guilty, of contributory negligence 
preventing any recovery in their favor, no 
such fee nor any sum beyond ordinary costs 
is taxed against them. • * * I do not 
perceive that the Judgment now rendered 
finds support in any adjudication by ' this 
court The above cases proceed upon tlie 
general ground that in the exercise of its 
police power a state may by statute impose 
additional duties upon railroad corporations, 
with penalties for the nonperformance of 
such duties, and that such legislation is not, 
because of its special character, a denial of 
the equal protection of the laws. It is said 
to be of the essence of classification that 'up- 
on the class are cast duties and burdens dif- 
ferent from those resting upon the general 
public' But here the state does not pre- 
scribe any additional duties upon railroad 
companies in respect of the destruction of 
property by fire arising from the operating 
of their roads. It simply impos^ a penalty 
which It does not impose upon other litigants 
under like circumstances. It only prescribes 
a punishment for assuming to contest a claim 
of a particular kind made against it for dam- 
ages. The railroad company can escape the 
punishment only by failing to exercise Its 
privilege of resisting in a court of Justlre a 
demand which it deems unjust Undoubted- 
ly, the state may prescribe new duties for a 
railroad corporation and Impose penalties for 
their nonperformance, But, under the guise 
of exerting its police powers, the state may 
not prevent access to the courts by all liti- 
gants upon equal terms. It may not, to re- 
peat the langua^ of the court in the Ellis 
Case,- 'arbitrarily select one corporation or 
one class of corporations, one Individual or 
one class of individuals, and visit a penalty 
upon them- which Is not Imposed upon others 
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SnUty «f Uke'ddlnqueney.' Arbltntrr aeIe<N 
Uon cannot, we baid intha sama cttse, 'be 
Jnstlfled by calling It classification.' Tbere 
la hq daastflcatlon bere except one that de- 
nies the equal protection of - the laws. It 
woald seem that what was sa^d in' the Ellis 
Case was exactly in point, namely, 'as no 
doty is imposed these can -be no penalty for 
nonperformance.' Instead of prescribing 
some pendlty for the neglect by the railroad 
company of duties specifically enjoined upon 
It, the state attempts — and by the decision 
Jnst rendered la enabled — to take from the 
company tbe right which we declared in the 
Bills Case was .secured by the Constitution, 
namely, the right to 'appeal to the courts as 
other litigants, under like conditions and 
with like protection.' Some stress is laid 
upon the fact that the statute under consid- 
eration was passed by a state in which fires 
caused by the operating of railroads may 
oftm cause and are likely to ea«se wide- 
spread- injury to grass, crops, houses, and 
barna What in the light of the anthoritlea 
the state may constitutionally do In ordte 
to protect its people against dangers of that 
character I need not stop to consider. The 
only question here is whether, In the absence 
of any statutory regulation prescribing what 
a railroad corporation shall or shall not do 
in order to g^uard property against destnie^ 
tion by fire arising frcm the operating of 
road, the state can deny to such a corpora- 
tion, when defending a suit brought against 
It to recover damages on the ground of negll- 
g«it destruction of property,' a privilege 
which it accords to Its adversary in the trial 
of the Issues Joined. May the state meet the 
railroad corporation at the doors of Its courts 
of Justice, and say to it : 'If yon enter here 
for the purpose of defending the suit brought 
against you, it must be subject to the condi- 
tion that a special attorney's fee shall be 
taxed against you if unsuccessful, while none 
lAiall be taxed against the plaintiff if he be 
unsuccessful?' Nothing has ever heretofore 
ftiUen from this court sustaining the proposi- 
tion that the constitutional pledge of the 
equal protection of the laws admitted of a 
litigant, because of its corporate character, 
being denied In a court of Justice privileges 
of a substantial kind accorded to its oppo- 
nent. If there is one place under our system 
of government where all should be in position 
to have equal and exact Justice done to them, 
it is a court of Justice — a principle which I 
had snpposed was as old as Magna Charta. 
In my opinion the statute of Kansas denies 
to a litlpant, upon whom no duty has been 
imposed by statute and whose liability for 
wrongs clone by it depends upon general 
principles of law applicable to all alike, that 
equality of right given by the law of the land 
to all suitors, and consequently It should be 
adjudged to deny the equal protection of the 
laws." 174 U. S. 107, 123, 19 Sup. Ct. 613, 
620 [43 U Kd. 909]. 
The next case desen-lng special attention 



is. that at Fid. Mat Lite Ass'n t. Mettfer, 
185 U. 8. 308, 22 Sup. Ct. 662, 46 L. Ed. 922. 
In that case it appeared that a statute of 
Tessa allowed attorney fees in actions upon 
policies issued by life and health insurance 
companies. Fire and marine Insurance com- 
panies and mutual benefit and benevolent 
associations were not similarly penalised. 
The entire argument of the court is repre- 
sented by the following paragraph from the 
opinion delivered by Chief Justice Fuller: 
"It is apparent from the varions sections of 
the title relating to insurance, to which we 
have before referred, that this particular 
liability amounted to one of the conditions 
of which life and health insurance comi)a- 
nles are permitted to do business In Texas, 
and the power of the state In the matter of 
the Imposition of conditions on Its own and 
foreign corporations has been repeatedly 
recognized by this court If, however, not- 
withstanding the acceptance of these condi- 
tions, the constitutionality of the particular 
condition were nevertheless open to question, 
we must decline to sustain the objection. 
The reasoning In Railroad 0>. v. Matthews, 
174 U. S. 96 [19 Sup. Ct. 609, 43 It Bd. 909], 
applies rather than that in Railway Co. v. 
Ellis. The ground for placing life and health 
insurance companies in a different class from 
fire, marine, and Inland Insurance companies 
is obvious, and we think that putting them 
In a different class from mutual benefit and 
reRef associations doing business through 
lodges, and benevolent associations of the 
character mentioned in the Texas statutes, 
is not an arbitrary classification, but rests on 
sufficient reason. The Legislature evidently 
Intended to distinguish between Mfe and 
health insurance companies engaged in busi- 
ness for profit (and we are not called on to 
refine as to the dlstrlbutlun of such profits) 
and lodges and associations of a mutual 
benefit or benevolent character, having in 
mind also the necessity of the prompt pay- 
ment of the insurance money in very many 
cases in order to provide the means of living 
of which the beneficiaries had been deprived 
by the death of the lns\ired." 185 C. S. 8*^6, 
22 Sup. Ct. 669, 46 L. Bd. 922. Justice -Brew- 
er concurred in the Judgment ' Justices Har- 
lan and Brown dissented. In the dissenting 
opinion by Justice Harlan' it was pointed out 
that It Is one thing to Impose conditions up- 
on the doing of corporate business in a state, 
but an entirely different thing to subject cer- 
tain coriwratlons to arbitrary statutory pen- 
alties after they have been admitted to the 
state and licensed to do business there. The 
opinion continues as follows:' "The court 
says that the ground for placing life and 
health Insurance companies in a different 
class from fire, marine, and Inland Insurance 
companies Is obvious. The only reason as- 
signed for that statement Is 'the necessity of 
the prompt payment of the Insurance money 
in very many oases In order to provide the 
means of living of wlilch the bcnettolaries 
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bad been ieprired 1)7 the death of the In- 
Rured.' But the game reasons exist for 
prompt payment by a fire insurance company 
when the house which shelters the Insured and 
his family is destroyed by fire. And yet, under 
the statute, a Are, marine, or Inland insur- 
ance company, if It resists a claim lor loss, 
is not liable, when its defense is unsuccess- 
ful, to pay any special damages or special 
attorney's fee. It can defend any suit 
brought against it under the same conditions 
accorded to ludlTidual citizens or to corpo- 
rate bodies generally. But a different and 
most arbitrary rule Is prescribed for life and 
health Insurance companies. Their good 
faith in refusing to pay a claim for loss, or 
In defending an action brought to enforce 
payment of such a claim, is not taken into 
account. If, in any case, they do not, within 
a specified time, pay the amount demanded 
of them, no matter what may be the reason 
for their refusal to pay, and if they do not 
succeed In their defense, they must pay not 
only the principal sum, with ordinary inter- 
est, but, in addition, 12 per cent damages on 
the amount of the principal and all reason- 
able attorney's fees for the prosecution and 
collection of the loss. Thus the state, in ef- 
ect, forbids a life or health Insurance com- 
pany to appear in a court of Justice and de- 
fend a suit brought against it, except sub- 
ject to the harsh condition that, if the Jury 
does not sustain the defense, the company 
must pay special damages and special at- 
torney's fees that are not exacted from any 
other defendant, corporate or individual, 
who may be sued for money. This is such 
an arbitrary clussitlcation of corporations 
and such a discrimination against life and 
health Insurance companies as brings the 
statute within the decision in the GUUs Case, 
which has been often referred to by this 
court with approval. 185 U. S. 335, 22 Sup. 
Ct 672, 46 L. Ed. 922. The decision in the 
Mettler Oase was followed without discus- 
sion of principles In the case of Iowa Life 
Insurance Co. v. Lewis, 187 U, S. 335, 23 Sup. 
Ct 126, 47 L. Ed. 204. 

In the case of Farmers', etc., Ins. Go. v. 
Dobnej, 189 U. S. 301. 23 Sup. Ct 565, 47 
L. Ed. 821, the court considered a statute 
of Nebraska which reads as follows: 

"Sec. 43. Whenever any policy of insur- 
ance shall be written to insure any real prop- 
erty In this state against loss by &ie, tor- 
nado, or lightning, and the property insured 
shall be wholly destroyed, without criminal 
fault on the part of the Insured or his as- 
signs, the amount of the insurance written 
In such policy shall be taken conclusively 
to be the true value of the property insured, 
and the true amount of loss and measure of 
damages. 

"Sec. 44. This act shall apply to all policies 
of insurance hereafter made or written upon 
real property in this state, and also to the 
renewal, which shall hereafter be made, of 
all policies heretofore written in this state, 



and the contracts taiade by mch policies and 
renewals shall be construed to be contracts 
made under the laws of this state. 

"Sec. 45. The court, upon rendering Judt;- 
ment against an Insurance company upon 
any such policy of insurance shall allow the 
plaintiff a reasonable sum as an attorn^'s 
fee, to be taxed as part of the costs." Com* 
piled Statutes of Nebraska, e. 43. 

The statute was held to be valid. 

On the strength of the Mettler Case and- 
two others, Orient Insurance Ca ▼. Daggs, 
172 U. S. 557, 19 Sup. Ct 281, 43 Ll Ed. 552, 
and Hancock Mutual life Ins. Co. ▼. War- 
ren, 181 U. S. 73, 21 Sup. Ct 635, 46 L. Ed. 
755, it was simply announced that Insoranoe 
policies are susceptible of classification, not 
only apart from other contracts, but from 
each other. It was then held that the dif* 
ference between real and personal property, 
and the difference between total -and partial 
destruction of property, are enough to war- 
rant classification which wlU sustain the al- 
lowance of attorney fees; the court saying: 
"It is, however, argued that no reason could 
have existed for classifying losses on real 
estate separately from losses on other prop- 
erty. And by what process of reasoning, it 
Is asked, could the legislative mind have dis- 
covered the foundation for allowing the re- 
covery of a reasonable attorney's fee in case 
of a total loss of real estate iosured, and not 
permit recovery of such fee when the prop- 
erty insured has been only partially destroy- 
ed? The distinction between real and. per- 
sonal property has in all systems of la.w con- 
stantly given rise to different regulations 
concerning such property. The diSerencea 
of relation which may arise between the in- 
surer and the insured, depending upon wheth- 
er the property insured has been only par- 
tially damaged or lias been totally destroyed, 
needs but to be suggested. In the one case 
the amount of the damage affords possibil- 
ities for a reasonable difference of opinion 
between the parties in adjusting the payment 
under the policy. In the other, the amount 
being determined under the statute by the 
value fixed by both parties in the policy, the 
question of legal liability under the policy 
would be as a general rule the only matter 
to be considered in determining whether pay- 
ment under the contract will be made. Be- 
sides, it is obvious that the total destruction 
of real estate covered by insurance neces- 
sarily concerns the homes of many of the 
people of the state. If In regulating and 
classifying insurance contracts the Legi;>la- 
ture took the foregoing considerations Into 
view and provided for them, we cannot say 
that in doing so it acted arbitrarily and 
wholly without reason." Farmers,' etc.. Ins. 
Co. V. Dobney, 189 U. S. 301, 305. 23 Sup. 
Ct 565, 567 (47 L. Ed. 821). This opinion 
was written by then Justice, now Chief Jus- 
tice, White. Justices Harlan, Brewer, and 
Brown dissented, but no dissenting opinion 
was filed. The "obvious distinction" between 
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Uf« Insurance poUdea and fire Inanrance pol- 
icies wbUSb In the MetUer Case furnlsfaed a 
basis for the Imposition of attorney fee pen- 
alties in suits on life policies seems to hare 
disappeared. It is very easy to aay that 
the distinction between real and personal 
property gives rise to difterencee in regula- 
tion, but what has become of the doctrine of 
the Ellis Case ttiat mere classification Is not 
enough, and that the peculiar regulation 
which follows the classification must bear 
some natural and substantial relation to the 
distinction upon which the classification is 
based? It may be observed that "it is ob- 
vious" that the partial destruction of real es- 
tate covered by insurance concerns the homes 
of many people the same as total destruction. 
But, with due deference, it is not obvious 
upon bare suggestion why differences re- 
si>ecting matters other than value, arising in 
the adjustment of losses, as for example, 
fraud on the part of the Insured, or non- 
compliance with some Just and reasonable 
condition of the policy, are so unlike dif- 
ferences respecting value as to spell attorney 
fees in one case and not In the other. In- 
deed, BO far as the grounds for this decision 
are concerned, it would have been precisely 
the same had the classification been reversed, 
the property being personal and the loss par- 
tial, which is to say that insurance com- 
panies may be penalized by the Imposition of 
attorney fees practically at the will of state 
Legislatures, notwithstanding the fourteenth 
amendment to the Constitution of the United 
States. Several state courts have been em- 
barrassed in their efforts to conform to the 
Ellis Case, as the case note 17 L. R. A. (N. 
8.) 910, shows, and the question arises wheth- 
er or not that decision is to be refined away 
In railroad and other cases as it has been 
in Insurance cases. No decision subsequent 
to the Dobney Oase throws any clarifying 
light upon the subject 

Whatever the answer to the question jiut 
propounded may be, the court is of the opin- 
ion that the statute now under considera- 
tion may be sustained under both the ma- 
jority and minority opinions In the Matthews 
Case, 174 U. S. 06, 19 Sup. Ct 609, 43 L. 
Ed. 909. The act i« clearly a police regula- 
tion. Perhaps the Legislature had in mind 
certain car sbortages which have occurred 
In the wheat belt of Kansas coincident with 
manipulations of the Chicago wheat market, 
discriminations between favored and dis- 
favored shippers, and some other practices 
quite detrimental to the public welfare. Be- 
sides these special matters the prompt fur- 
nishing of cars for the transportation of the 
products and property of the state is so es- 
sential to its prosperity that the subject 
fails well within the police power. In the 
exercise of this power specific regulations 
have been adopted and specific duties Im- 
posed. These duties may properly be en- 
forced by penalties in the form of per diem 



forfeits and attorney fees recoverable In suit- 
able actions. The control of railroad com- 
panies over their cars, except in the extra- 
ordinary cases exempted from the statute, 
their capacity mischievously to disturb and 
obstruct trade, and the helplessness of ship- 
pers and others when cars are carelessly or 
arbitrarily withheld, all combine to place 
such companies in a class by themselves for 
the purpose of securing efficient car service, 
and the equal protection of the law requires 
no more than that all railway companies 
shall be penalized alike. It Is true that 
shippers may offend somewhat by failing to 
make expeditious use of cars when furnished 
them. Whether or not they too shall be 
penalized, and, if so, to what extent, is a lit 
subject for legislative consideration. But 
the railroad companies cannot complain if 
the Legislature chooses to exempt shippers 
from any punishment, or chooses to pre- 
scribe some penalty suitable to the nature 
of their delinquency, but different from that 
imposed upon the companies themselves. 

The result Is that the statute may be up- 
held without going to the lengths appar- 
ently permitted by the Dobney Case and 
the Judgment of the district court is there- 
fore affirmed. All the Justices ooncnrrlng. 



(8S Kan. 145) 
WITiLIS T. SEIIiINBR et aL 
(Supreme Court of Kansas. March 8, 1918.) 

(Syllalu* ly the Court.) 

Triai. (I 358*) — Revkbsai. — Inconsistent 

Speciai. Findings. 

Consistent special findingB control the 
general verdict when contrary thereto; bat 
when they are inconsistent with one another, 
some showing a right to a verdict and others 
showing the contrary, the case is left in the 
condition of being really undecided, and a new 
trial shoald be granted. 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. i 856; Dec. Dig. { 358.*] 

Appeal from District Court, Shawnee 
County. 

Action by W. F. WUlis against Clarence D. 
Skinner and Harry Oaytiart doing business 
as the Merchants' Transfer ft Storage Com- 
pany. Judgment for plaintiff, and defend- 
ants appeal. Reversed and remanded. 

€■. A. Magaw, R. W. Blair, and B. W. 
Scandrett, all of Topeka, for appellants. D. 
H. Branaman, of Topeka, for appellee. 

WEST, J. The plaintiff sued for injuries 
received while uhloadlng marble for the de- 
fendants. A transfer wagon containing mar- 
ble slabs, some of which were four to seven 
feet long and four to six feet wide, was 
standing alongside the walk. The slabs were 
standing on edge in the wagon; those on the 
right having been unloaded before the plain- 
tiff was put at the task. Several men were 
engaged in carrying them into the building, 
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and two were engaged in getting tliem out of 
the wagon. The foreman and one of the de- 
fendants appear to have been at the place 
overseeing the work. The plaintiff alleged 
that he was directed by the foreman to get 
Into the wagon and assist two other men to 
put out the marble to other men who were on 
the pavement below; that upon obeying the 
direction the foreman ordered one of the 
other men out, leaving only the plaintiff with 
one other to handle the marble ; that on ac- 
count of the negligence of the defendants In 
removing part of the help, and on account of 
their failure to keep In the wagon a suffliclent 
force of men to handle the marble, and on 
account of ordering plaintiff to place some- 
thing under the end of a slab about to be re- 
moved, which be was in the act of doing, a 
large number of pieces of the marble fell over 
upon him, seriously injuring him. In anoth- 
er paragraph be alleged that all of the inju- 
ries were caused wholly by the negligence, 
carelessness, and failure of the defendant to 
properly provide him with a reasonably safe 
place to work, and by ordering and directing 
blm into an unsafe and dangerous place to 
work, well knowing it to be unsafe, and in 
removing a part of the help from the wagon, 
thereby leaving an insufficient number of men 
to do the work. A demurrer to the petition 
was overruled, and an answer filed contain- 
ing a general denial and pleas of contributory 
iL^ligence and assumption of risk. The jury 
found for the plaintiff and answered a num- 
ber of questions, by which answers It appears 
that the plaintiff knew the size of the slabs 
when he got into the wagon ; that there was 
nothing to prevent him from seeing the con- 
ditions which surrounded him, nothing to 
prevent the other workmen from holding the 
slabs up after the plaintiff was in the wagon; 
that there were two men assisting before he 
got in, but that one of them exchanged plac- 
es with the plaintiff; that the place where 
the injury occurred was not a reasonably 
safe place to work, because there were not 
enough men to perform the labor. The four- 
teenth and fifteenth qneslions were as fol- 
lows: "(14) Were the defendants guilty of 
any negligence toward the plaintiff? Answer: 
Yes. (16) If you answer the last question, 
'Yes,' then state In what particular they were 
negligent. Answer: Not men enough In the 
wagon to perform the labor." The twenty- 
first was: "If the plaintiff had exercised or- 
dinary care, could he have prevented the ac- 
cident and avoided the injury of which he 
complains? Answer: He did, but was unable 
to avoid the accident." A demurrer to the 
evidence, a motion for judgment on the find- 
ings, a motion to set aside the findings, and 
a motion for new trial were overruled, and 
the defendants appeal 

It is earnestly contended that the facts do 
pot entitle the plaintiff to recover; that he 
had full oK>ortunity to see and appreciate 
the situation ; that he afssumed whatever risk 



there was; and thftt the finding of the Jury 
that the alleged negligence consisted of In- 
sufficient help excludes all other negligence 
from the case. The defendants dte Plummer 
V. Railway Co., 86 Kan. 744, 121 Pac. 908, 
wherein several acts of negligence were al- 
leged; and the only one found was In refer- 
ence to keeping a certain gate closed, which 
was said to exclude all other negligence. The 
finding that there were not enough men In 
the wagon to perform the labor must of 
course be considered in the light of the sit- 
uation disclosed by the evidence, and implies 
that the work required of the plaintiff was 
such as to be dangerous, unless he were pro- 
vided with sufficient help. It appears from 
the evidence that the plaintiff, a man some 
65 years old, unfamiliar with this kind of 
work after having assisted in carrying In one 
or two Blabs, was directed to get into the wag- 
on and help unload others; and, complaint 
having been made that the first one which 
plaintiff helped to unload had become chipped, 
he was ordered to put a stick under the next 
one, so that it would not be injured In tak- 
ing it from the wagon ; that, as he stooped 
down to do this, the other man was at the 
farther end of the slab ready to push it out. 
when It, with the others, fell over upon the 
plaintiff and injured him. When loaded there 
were five or six slabs on either side of the 
wagon, leaving a space In the center of about 
three feet They were set edgewise and rest- 
ed on strips of inch and a quarter lumber 
running crosswise of the wagon bottom. 
They weighed about CCK) pounds each, and It 
required at least four men to carry the heavi- 
er ones from the wagon into the building 
where they were to be used. 

The plaintiff's own testimony was to the 
effect that, as he was getting the first slab 
out, one of the defendants complained that he 
knocked a piece off, and said, "Take that 
piece there and put It under that other one 
so it won't scratch when you take the other 
one out ;" that be tried to put the piece un- 
der, when it fell over on mm. "I went to try 
to put this piece under. I first had to puU 
it out from against the other slabs. They 
were set up on this side. I had to pull it out 
a little, so as to lift that up to get that end. 
I got it out about four inches. Q. Tell what 
occurred while you were at work there mov- 
ing this slab. A. When I got it out about 
four inches, I would Judge, I eatehed down 
to try to raise it up so I could put this piece 
under it, so when he went to slide it one It 
wouldn't catch on this iron, as he told me to 
do. They started over on me and I raised up 
as quick as I could and throwed my hands 
up to catch this way [indicating], and they 
were so heavy they mashed me." In cross- 
examination he testified: "When I pulled 
them over I took the other hand and was 
trying to raise it with this hand, trying to 
slip It under, trying to see if I couldn't raise 
It up enough. Q. Now, when you got in the 
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wagon there, yoa saw tbe situation, didn't 
you? A. I could see at tbe time, a moment's 
time. I never thought of any danger when 
I got in there. Q. It didn't look dangerous 
to you? A. I didn't think about It Q. You 
didn't think anything about It one way or 
the other, did you? A. No, sir; I just got In 
there. I got tn according to orders. Q. You 
knew if they had a Jar, or If they were pulled 
away from the wagon so that the top came 
over towards you, they would come on over 
that way, didn't you? A. Yes, sir. Q. You 
knew the danger of the slabs falling over on 
you if he didn't hold them, didn't you? A. 
No, sir; I didn't think they would hurt me 
If they did fall over on me. I. didn't know 
they would hurt me so bad. Q. You didn't 
think they were dangerous at all, then? A. 
I dldnt think they were that dangerous. I 
didn't think they would break my arms and 
ribs and mash me up like they did. I didn't 
think they would do that; no, sir. I never 
seen slabs like them before. I never handled 
anything like that I have been a farmer all 
my life." He also testified that he did not 
tliink they would have fallen If the man in 
the wagon had had his hand on them and 
held it there. 

There is room to argne that any man with 
fair eyesight and common exx>erience would 
know that a heavy marble slab, set on edge, 
might fall over and injure any one caught 
thereunder, and that with this knowledge, 
tbe plaintiff assumed the risk of the work. 
Cta the other hand, it might be said that 
plaintiff was not familiar with the work of 
handling material of this kind, and, being 
called on to assist others who presumably 
were, he sought to obey the orders which 
were given him, not observing any immedi- 
ate danger, and not stopping to ascertain 
whether he was ordered Into a place and di- 
rected to a task likely to bring harm to him, 
but assuming that he could safely obey or- 
ders, proceeded to do so, and was seriously 
injured. 

The whole situation presented questions of 
ftict as to negligence, contributory negligence, 
and assumption of risk, which were properly 
submitted to the Jury. After answering that 
the particular negligence was, "Not men 
enough In wagon to perform the labor," the 
Jury also found that Jennings, the other man, 
could not with ordinary care have prevented 
tlie slabs from falling. But in answer to 
qnestlon 6, "Was there anything to prevent 
Mr. Jennings from holding tbe slabs up aft- 
er Mr. Willis got Into the wagon?" they an- 
swered, "No." This la utterly Inconsistent 
with the other answers Just referred to, and 
equally Inconsistent with the general verdict 
An attempt to harmonize such findings would 
be hopeless. Under such circumstances, the 
motion for a new trial should have been 
granted. When the special findings, taken 
together, consistently show a right contrary 



to the one evidenced by the geperal verdict 
they are controlling, as a matter of statute 
law. Civil Code, i 294 (Gen. St 1909. S 5888). 
But when they are Inconsistent with one an- 
other, some harmonizing with the general 
verdict and others In direct confiict there- 
with, then neither party is entitled to a Judg- 
ment Edwards v. Hallway Co., 86 Kan. 257, 
119 Pac. 872. While the general verdict alone 
might entitle the plaintiff to a Judgment its 
effect is neutralized by the special finding 
which shows that he is not thus entitled; 
and this is not overcome by others inconsist- 
ent with it for It amounts to finding both 
ways, and the court cannot regard one and 
disregard the other. Hence such inconsist- 
encies leave the matter in such uncertainty 
&at in effect it is still undetermined whether 
or not the plaintiff ought to recover. The 
court is of the opinion that such is the con- 
dition presented by this record. 

The Judgment is therefore reversed, and 
the cause remanded, with directions to grant 
a new trIaL All the Justices concurring. 



(» K*n. losy 
HILLYARD v. FICK. 
(Supreme Court of Kansas. March 8^ 1913.) 

(SvllalMt If the Court.) 

1. Ejectmiwt (S 120*)— Wsrr or Possessiow— 
Pdrchasxb PbndkR'it Litb. 

Where a conveyance by the defendant is 
made before an action in ejectment is com- 
menced, but is withheld from the record until 
some time afterward, and the plaintiff has no 
notice of the conveyance or of tbe claims of 
tbe grantee, and there la no change in posses- 
sion or other indication of any claim or in- 
terest by any person except the defendant, and 
the suit proceeds to a judgment against him, 
a writ of posseeaion should issae upon the ap- 
plication of the plaintiff, under which the de- 
fendant and all persona holding under or in priv- 
ity with him after the commencement of the 
action, including such grantee, should be dis- 
possessed. 

[Ed. Note.— For other casPs, see Ejectment, 
Cent. Dig. li 880, 382-395, 398^01; Dec Dig. 
f 120.*] 

2. Appeal and Euros (| 413*)— Jurisdic- 
tion— Review— Apfuoatiow FOB Writ o» 
Possession. 

This court is not without jurisdiction to 
review an order denying an application for a 
writ of possession against a person bound by 
the judgment, but not a party to tbe action; 
notice of appeal having been served upon the 
defendant in tbe action, but not upon the per- 
son against whom the writ was asked. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. H 2136-2139; Dec Dig. | 
418.*] 

Appeal from District Court, Scott County. 

Action by J. L. Hillyard against Arnold 
Fick. Judgment for defendant, and plaintiff 
appeals. Reversed, with directions. 

H. O. Trinkle, of Garden City, for appel- 
lant E. P. Rochester, of Scott aty, and 
W. H. Russell, of La Crosse^ for appellee. 
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BENSON, J. This appeal Is from an order 
denying an application of the plaintiff for a 
writ of possession upon a judgment In an 
action of ejectment The motion was for 
the writ against the defendant and also 
against his wife, who was not a party to the 
suit A notice of the motion was served 
upon the wife, but she did not appear. 

The following facts were agreed to upon 
the hearing: "This action was begun on 
February 5, 1908, for the recovery of the 
possession of the S. W. % of section 4, town- 
ship 16, range 31, in Scott county, Kan. The 
defendant's wife, Louisa J. Flck, was not 
made a defendant Plaintiff was the owner 
of the original patent title, and the defend- 
ant appeared of record to be the owner of a 
tax title on said land. At the time the ac- 
tion was begun, the tax deed mentioned was 
on record in the name of the defendant, Ar- 
nold BHck. He was at that time living upon 
the N. W. % of section 4, township 16, range 
31, which adjoined the land In controversy, 
with his wife and family; and the land In 
controversy was being used, when the action 
was begun, by the defendant and his family 
In connection with the land on which they 
lived. The land on which the family lived 
was also In the name of Arnold Fick when 
this suit was begun. The defendant had, on 
December 28, 1906, executed a quitclaim 
deed to the land In controversy to his wife, 
Louisa J. Flck; but this deed was not filed 
for record unUl May 23, 1908. After the 
said deed was executed to the wife, defend- 
ant and his wife and family continued to 
use the said land in the same manner as be- 
fore the deed was executed; and nothing 
transpired in connection with their nse and 
occupation of the said land to suggest any 
change in its ownership or occupation. Pri- 
or to and up to the time of the commence- 
ment of this action, a small portion of this 
land was farmed; the work being done by 
the defendant and the members of his fami- 
ly. The remainder of the land was used as 
pasture land, over which the cattle of the 
defendant grazed. The defendant paid the 
taxes on the said land under his tax deed 
until February 7, 1908, the date of the last 
payment of taxes in bis name. Louisa J. 
Flck paid no taxes on said land until March 
10, 1910. The plaintiff herein conveyed all 
of his interest and estate In said land, and 
the same has been transferred by a regular 
chain of conveyances down to Bertha M. 
Sturgell, who is now the record owner there- 
of; and It Is asked to have her placed in 
I)ossession of the land by the writ applied 
for. On March 16, 1008, the defendant Ar- 
nold Flck, filed his answer to the plaintiff's 
petition, In which he disclaimed any title 
or possession to said land. Louisa J. Fick 
had actual notice of the pendeucy of this 
action In time to appear and defend, and 
she did appear for the special puii>ose of 
getting leave of the court to withdraw an 



unauthorized appearance and pleading. Judg- 
ment was rendered for the plaintiff upon 
the pleadings on October 6, 1908, for the 
possession of the land described In bis pe- 
tition." 

[1] The writ was refused for the reason 
stated In the Judgment "that the court has 
no jurisdiction over the person of Louisa J. 
Flck, the wife of the defendant; she not 
having been made a defendant in the orig- 
inal action." Mrs. Flck, having withheld 
the conveyance from record until after the 
action was commenced by the plaintiff, who 
was ignorant of Its existence, is deemed a 
purchaser pending the suit, and is bound 
by the Judgment rendered In the action. 
Caldwell v. Bigger, 76 Kan. 49, 90 Pac 1095; 
Smith V. Worster, 59 Kan. 640, 54 Pac. 676, 
68 Am. St Rep. 385. 

The possession of the land appeared to be 
and was that of the husband. There was no 
sign of the wife's title. She left the world 
in Ignorance of her daim. She failed to 
give notice by the record, by possession, or 
otherwise. Tills was th$ situation when the 
suit was begun, and until her deed was re- 
corded, and she remained silent and inactive 
while the suit proceeded to Judgment The 
Judgment is conclusive, not only against tbe 
defendant, but against the wife, who is 
deemed a purchaser pendente lite. Process 
against him to carry tbe Judgment Into ef- 
fect is as potent against her as it is against 
her husband. 3 Freeman on Executions (.Sd 
Ed.) SI 471-^75. 

It was said in Harrod ▼. Burke, 76 Kan. 
909, 92 Pac. 1128, 123 Am. St Rep. 179: "It 
was proper, however, for the sheriff, under 
the writ, to place the plaintiffs therein in 
possession, and In performing this duty to 
dispossess the defendants named In tbe writ 
and all persons holding under or In privity 
with them after the commencement of the 
action." 

Such a writ may be Issued against a per- 
son bound by the Judgment, although not a 
party to the action. Crane v. Cameron, 71 
Kan. 880, 81 Pac. 480, 87 Pac. 466. 

[2] It is contended by the defendant that 
this court has no jurisdiction of this matter, 
because notice of the appeal was not served 
upon Mrs. Flck. Notice was, however, serv- 
ed upon the defendant against whom the 
Judgment was rendered, which, aa we have 
seen, is conclusive of her rights. Being 
bound by tbe proceedings In the district 
court she is In like manner and for the 
same reason bound by proceedings In the same 
action In this court She must not only 
yield to the Judgment, but to its executioo, 
and Is bound by all proper proceedings tak- 
en in the action to reach that end. Being 
deemed a purchaser pendente lite, a sum- 
mons to her was not necessary before Judg- 
ment; nor is a notice of aiH>eaI necessary 
upon proceedings to carry the Judgment Into 
effect 
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Tbe order appealed from la reTersed, wltb 
directions to allow tbe writ aa prayed for. 
All the Justices concurring. 



(UKaa. UM) 

BOAKD OF COM'RS OF NEOSHO C30IJN- 

TI V. SPEARMAN et aL 
(Sapreme Court ot Kanaaa. March 8k 1913.) 

fByJlchvt &v the Court.) 

Pleadino (18 193, 367*)— iNDEnNiTKNESB— 
Motion to Make Mobb Dbi-inite. 

Where the only ohjection to a petition is 
that the material facts are set forth in general 
terms and amount to mere conclusions of facts, 
the remedy is a motion to make more definite 
and certain, and, where snch a petition is not 
attacked by motion, a demurrer should be over- 
ruled. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. J§ 425, 42S-435. 43T-443, 117^ 
1193; Dec. Dig. if 193, 387.»j 

Appeal from District Court, Neosho County. 

Action by the Board of Conunlssioners of 
Neosho County against Hattle Spearman and 
others. Judgment for plaintiff, and defend- 
ants appeal. Reversed and remanded. 

David F. Carson, of Kansas City, Jones, 
Reid A Allen, of Chanute, and Jas. A. Allen, 
of Chanute, for appellants. R. B. Smith, of 
Chanute, and dine & Stratton, of Brie, for 
appellee. 

PORTER, J. Action by the county to 
foreclose a tax lien. The court sostalned a 
demurrer to the answer of appellant The 
only question Is whether the answw stated 
a defense good as against a general de- 
murrer. The objection^ to the answer are 
that tbe material facts are stated in gener- 
al terms and amount to mere conclusions of 
the pleader. Tbe lien sought to be fore- 
closed Is for special taxes assessed against 
appellant's land to pay for tbe construction 
of a levee by a drainage district. The an- 
swer alleged that tbe levee was never com- 
pleted ; that it had been changed in a num- 
ber of Important particulars, and as con- 
structed was and Is a material departure 
from the levee as originally located and con- 
tracted for; that the board of county com- 
missioners acted upon erroneous, untrue, and 
misleading statements of tbe engineer In 
making assessments ; that sucb assessments 
are In excess of tbe value of the property 
and of the estimate made by the engineer ; 
and that they amount to a confiscation of 
appellant's property. A motion to require 
the answer to be made definite and certain 
hy alleging in what respect the levee as con- 
structed bad been changed from tbe original 
specifications, to what extoit It had not been 
completed, and in what respect the engineer's 
estimates were erroneous, would have been 
proper; but a general demurrer is not tbe 
way to attack a petition bad for generality 
of Its averments, or for general statements 



of conclusions of tact Meagher r. Morgan, 
%Ean. 372, 87 Am. Dec. 476; Glbnore v. Nor- 
ton, 10 Kan. 491; lieaveuworth L. A O. B. 
Co. V. Leahy, 12 Kan. 124; McPherson v. 
Kingsbaker, 22 Kan. 646 ; Hayes v. Railway 
Co., 84 Kan. 1, 4, 113 Pac. 421; Gano v. Cun- 
ningham, 88 Kan. 800, 302, 128 Pac. 872. 

In the absence of a motion to make more 
definite and certain, the general statements 
of conclusions of fact will be held good as 
against a demurrer. 

Tbe judgment is reversed, and the cause 
remanded, wltb directions to overrule the 
demurrer. All tbe Justlees concurring. 

(89 Km. 16Q 
STATE ex reL DAWSON, Atty. Gen., t. 
INNES et aLt 
(Supreme Court of Kansas. March 8, 1913.) 

(Syttaiut by the Court.) 

1. SoaooLs AND School Distbiots (f 167*)— 
Text-Books— Unifokiutt. 

The uniformity act (chapter 179, Laws of 
1897; Gen. Stat. 1909, {{ 7810-7838) requires 
the use of tbe same text-books in all th« 
schools, in order to lessen the expense whlls 
insuring the quality. 

[Ed. Note. — For other cases, see Schools and 
School DistricU, Cent Dig. f 338; Dec. Dig. 
I 167.*] 

2. ScHooia AND School Distkicts (f 167*)— 
Crrr Boabd or Bduoation— Adoftiom of 
School Books. 

The board of education of a city has no 
power to adopt and use in its schools other 
books than those adopted by the state text- 
book commission, except sucb proi>er books of 
reference as may reasonably be used as such; 
books of reference being books to refer to in 
connection with, but not to nse in place of, 
the regular text-books. 

[Ed. Note. — For other cases, see Schools and 
School Districts, Cent Dig. | 338; Dec. Dig. 
i 167.*] 

3. Schools and School Distbiots (| 167*)— 
Text-Books— Injunction. 

It was admitted and shown that the de- 
fendants had "adopted" and were nsing other 
and costber readers than those prescribed by 
the commission, practically in tbe same manner 
as if they had all been regularly and lawfully 
adopted. Held error to refuse an injunction 
against the continuance of such practice. 

[Ed. Note. — For other cases, see Schools and 
School Districts, Cent Dig. | 338; Dec. Dig. 
§ 107.*] -• . . H*. 

(Additional ByUaltut by Editorial Btaff.) 

4. Schools and School Distbiots (f 167*)— 
"Refebence Books." 

"Reference hooks" are ordinarily under- 
stood to mean books to refer to, a reference 
library being defined by Webster as a library 
for public reference, where the books are uot 
allowed to be taken out or put in; and a first 
reader cannot be used aa a reference book by 
a child learning to read in another. 

[Ed. Note. — For other cases, see Schools and 
School Districts, Cent Dig. f 838; Dec. Dig. 
S 167.*] 

Appeal from District Court, Douglas Coun- 
ty. 

Action by tbe State of Kansas, on tbe re- 
lation of John S. Dawson, Attorney General, 



*For otaer casts ••• same topic aad section NUUBER in Dec. Dig. a Am. Dig. Kajr-No. Series a Rep'r ludezv 

t Rehearing dsaled April zu U18. i r^mrsir> 

■ Digitized by Vj (JO vie 



(578 



130 PACIFIC REPORTER 



(Ean. 



for an Injunction against George Innes and 
otbers. Injunction denied. Plaintiff appeal. 
Reversed and remanded. 

John S. Dawson, Atty. Gen., and Hugh T. 
Fisher, of Topeka, for appellant. Wm. E. 
Higglns and James H. Mitchell, both of Law- 
rence, for aM>ellees. 

WEST, J. This action was brought by the 
state, on the relation of John S. Dawson, At- 
torney General, to enjoin the beard of edu- 
cation and superintendent of schools of the 
dty of Lawrence from adopting, using, or 
permitting to be used, certain unadopted 
text-books. The petition alleged that the 
text-book commission bad adopted certain 
readers for the first, second, third, fourth, 
and fifth grades, the maximum prices fixed 
being 10, 17, 23, 30 and 40 cents, respective- 
ly; that the defendants had adopted certain 
text-boc^s, and were using them and per- 
mitting them to be used, Including Ward's 
First Reader and Ward's Second Reader, 
costing 40 and 45 cents, respectively, Instead 
of' 10 and 17 cents, the cost of the adopted 
readers. The answer admitted that the de- 
fendants had adopted and were using and 
permitting to be used the books named In 
the petition, including Ward's Primer and 
Ward's First and Second Readers. The an- 
swer, among other things, further alleged: 
That the text-books adopted by the text- 
book commission were sufllclent to occupy the 
time of the pupils for only five or six months 
of the school year, and insufliclent 'to ac- 
complish the teaching of' words, the mechan- 
ics of reading, and the simplest expressions 
of FngUsh and of good literature to the ex- 
tent desired by the board of education; and 
that, If restricted to the use of the adopted 
texts, pupils would be greatly harmed In 
their development of a vocabulary, In learn- 
ing the "mechanics of reading," etc. "Where- 
fore the said board of education has adopted 
and is using and permitting to be used in 
connection with the said readers adopted 
by the state text-book commission, and with 
reference to the matter therein contained, 
* * * Ward's Primer and Ward's First 
and Second Readers." That by direction of 
the board of education, and with its consent, 
the additional work of instruction and read- 
ing in the first and second grades was form- 
ulated either as introductory or supplemen- 
tary to the matter contained in the adopted 
books; and that the state board of education 
bad adopted and authorized the use of state 
text-books supplementary to those adopted 
by the commls.slon. 

The court made findings of facts in accord- 
ance with these allegations and admissions, 
and found, also, that the Attorney General 
and department of public Instruction had 
construed the text-book law as giving per- 
mlKsion to use supplementary readers. If the 
adopted books were used in good faitb; that. 
If restricted to the adopted books, the pupils 



would be greatly hindered, and 'would suffer 
loss in -their development of a vocabulary. 
In the mechanics of reading, such as enuncia- 
tion, pronunciation, expression, and the like, 
in acquainting themselves with the simpler 
expressions of English, etc. As a conclusion 
of law, it was decided that to enjoin the 
defendant as' prayed for would be most 
harmful to the school children and a most 
unconscionable exercise of the equity pow- 
ers of the court. The Injunction was there- 
fore denied, and the defendants given Judg- 
ment for costs. The plaintiff appeals. 

Section 7813, General Statutes 1909, em- 
powers the text-book commission to select 
and adopt a uniform series of school text- 
books for use in tlie pnbllc schools in cer- 
tain named branches. Including reading; and 
section 7815 fixes the maximum prices for 
first and second readers at 10 and 17 cents, 
respectively. Section 7822 authorizes the 
school district, by a vote at an annual meet- 
ing, to purcliase, own, and furnish text- 
books, as provided In the act, for use In the 
schools, free of charge to the pupils. Sec- 
tion 7824 requires the contract made by the 
text-book commission to be for five years 
each, and provides that no school district 
board or board of education of any city of 
the first and second class shall adopt, use, or 
permit to be used, any other school text- 
books than those provided for in this act, 
"provided that nothing herein contained 
shall be construed to prevent the teachers and 
pupils of this state from using any school 
text-book other than those provided for in 
this act as reference books In buc^ schools." 
Section 7830 makes It a misdemeanor for any 
person to demand or receive anything above 
the contract price for adopted books, except 
the 10 per cent allowed local agents and 
dealers, and provides that "any member of 
any school boara In any dty of the first 
or second class or any teacher of any school, 
wbo^shell adopt, use or permit to be used, oc 
cause to be used in any public school of this 
state, any other text-book or books than 
those provided for in this act, shall be deem- 
ed guilty of a misdemeanor, and upon con- 
viction In any court of competent jurisdic- 
tion shall be fined in any sum not less than 
$25 or more than $100, or by imprisonment in 
the county jail not to exceed 90 days, or by 
both such fine and imprisonment." 

The state board of education, consisting of 
the state superintendent, the chancellor of 
the state university, the 'president of the 
State Agricultural College, the president of 
the State Normal School, and three others 
appointed by the Governor by and with the 
consent of the Senate, was required by chap- 
ter 387 of the Laws of 1905 to prescribe a 
course of study for the normal institutes 
and for the public schools of the state, and 
to revise the same when the interest of the 
schools should require it, provided that the 
course of study for all elementary sdiools 
&'hould Include all studies required by ier- 
Digitized by VjOOQ IC 



Kan.). 



STATE ▼. JKNSS 



679 



tain other statates, which Indude reading. 
This board prepared a course of study, a re- 
vised edition .of which was dated September, 
1910, and Included a course in reading in the 
adopted books. On page 12 of this publica- 
tion a paragraph doses with this sentence: 
"If the classes can complete this book in less 
time than suggested It is a good plan to 
take up a new book of the same grade." 
The opinion of the former Attorney General 
and superintendent of instmctlon, uoder 
date of November 18, 1908, was to the ef- 
fect that a school board has the legal right 
to adopt books to supplement the adopted 
bo<4cs, providing the latter are used In good 
taltb, and that the former are not made a 
mere pretext to avoid the use of -regular 
adopted state texts; that a school board has 
the legal right to provide a supplemental or 
advanced text-book to follow the state t^t, 
when It has be^ honestly and properly com- 
pleted. 

[tl It Is suggested that, as the findings 
were sustained by evidence^ they cannot be 
set aside. Assuming, however, that they 
mnst stand as correct. It remains to be de- 
termined whether the conclusions of law are 
JusUfled thereby. It Is well understood that 
the demand for uniformity of school books, 
after mnch public discussion, developed into 
the statute referred to, for the purpose of 
lessening the expense of l>ooka for the use 
of Kansas pupils and to Insure a good quali- 
ty Bt a reasonable price. Parents with 
large families of children moving from one 
portion of the state or from one district to 
another oftoi found that the books with 
which they had supplied their children were 
entirely useless, and that new ones must be 
purchased; that some were of inferior quali- 
ty, and moat. If not all, were charged for 
exorbitantly. To do away with this crying 
evil and the burdensome expense incident 
thereto, the law was passed, and the whole 
matter was placed within the control of the 
state text-book commission. As said In State 
ex rel. v. Fairchild. 87 Kan. 781, 125 Pac. 
40: "It Is a matter of common knowledge 
that the principal mischief sought to be 
avoided by the statute was the lack of nnl- 
fonnity in the books in the same grades of 
the public schools, which necessitated the 
purchase of new books for school children, 
when a family moved from one town to an- 
other, or from one district to another." 

[I] The mere authority of the state board 
of ednciition to prescribe a course of study 
does not give that board any power to amend 
the statute or control the action of the state 
text-book commission in resi>ect to the books 
to be nsed in the public schools of the state. 
The law prescribes the books which are to 
be used, and the board of education merely 
prescribes the course of study to be followed 
in such use. The whole question, therefore, 
rests upon the meaning of the proviso, al- 
ready quoted, that nothing shall be construed 
•to prevent the use of any school text-books, 



other than those provide^ for In this act, aa 
reference books in such schools. It is argued 
that the intention of the Legislature was 
simply to provide a scries of basic te;xts and 
permit the use of any sort of books, even 
other text-books, for the purpose of refer- 
ence. The practical suggestion which would 
arise in the mind of any father with a half 
dozen children would be bow he had been 
saved expense by the uniformity' act, if, Ip 
addition to their first and second readers at 
10 and 17 cents, he should be required to ■ 
supply them with other readers at two or 
three times this price, to be used under the 
guise of reference books. But It is said that 
the Legislature has given this construction 
by the language used in section 4, a 267, 
Laws of 1911. This was an act "relating to 
boards of education and schools in cities of 
the first and second class and repealing cer- 
tain other acts and parts of acts In conflict 
with the provisions hereof." It relates al- 
most wholly to the election and duties of 
the boards of education. Section 4 provides, 
however: "That the board of education shall 
not authorize or permit any teacher or other 
employ^ to exclude as a basic text-book any 
text-book or other adoption now or hereaft- 
er adopted under authority of General Stat- 
utes of this state, and any violation of thUr 
act shall render the violator liable to the 
same penalties as prescribed In diapCer 179, 
I^Ws of 1897." 

There ia nothing whatever In this title 
to Indicate any Intention to amend any por- 
tion of the text-book law. Neither does the 
act contain any language evidencing an ef- 
fort to modify or impair the general law vm- 
der which school books are adopted and their 
use prescribed. If this section means any- 
thing, it is in the nature of a reminder and 
reinforcement of the penalty section already 
referred to. It certainly does not anthorlze, 
in the slightest degree, the use of books other 
than those prescribed by the text-book com- 
mission. The inference to be drawn from 
the language is that certain boards of educa- 
tion had gone so far as to exclude the ad(9t- 
ed books, and had usurped the province of 
determining for themselves, regardless of the 
text-book commission, what texts shonld In 
fact be used. The use of the word "basic" 
may be unfortunate, and may have been 
designed by the person who drafted the sec- 
tion as one for convenient exploitation for 
future purposes; but it Is sufflcient to say 
that a prohibition against excluding adopted 
books as "basic" books is no license to over- 
ride the decisions of the text-book commis- 
sion and evade the law by naming the adopt- 
ed books "basic," and using others more to 
the taste of the local board of education for 
the real purpose of instruction. 

[4] The Legislature long ago prescribed 
that "words and phrases- shall be construed 
according to the context and the approved 
use of the language." Gen. Stat. 1909, § 9037. 
We ordinarily understand by reference books 
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books to refer to. Webster defines a refer- 
ence library as "a library for public refer- 
ence, but where the books are not allowed 
to be taken out." Webster's New Internation- 
al Dictionary, 1912. He defines reference as 
"an act of referring, or state of being refer- 
red, as reference to a chart" He defines 
"refer," "To bring, carry or send back," and, as 
uses of the word, dtes : "As to refer a student 
to a book; to refer a bill to a committee." 
It is plain that In such studies as history, 
literature, or dvll government the text-book 
could naturally and profitably be supplement- 
ed by reference to other books on these sub- 
jects, In order to obtain broader or different 
ylews of other authors. But how one first 
reader can be used as a reference book by a 
child learning to read In another is dlHIcult 
to understand. The common sense of It is 
that no such result was contemplated; but 
that the Legislature had In view such studies 
as might naturally and properly be aided by 
reference to other books on kindred subjects. 

One witness testified that in the second 
grade they used the adopted reader, Ward's 
First Reader, and Ward's Second Reader; 
that the teachers bad the privilege of do- 
ing as they liked ; that some began with one 
book and some with another, the only require- 
ment being that they get through all of them 
at the end of the year; that much of the 
work In the Ward books was parallel with 
that of the adopted books and some of it 
preliminary. The witness was unable to 
state how there could be a uniform system 
If each board used its own discretion. A 
teacher testified that she completed the first 
half of the Ward reader first, using the Ward 
reader for the entire first six weeks as a 
text Another that she used the adopted 
books and Ward's First Reader for the first 
term, and for the second term used the Ward 
In the morning and the adopted in the after- 
noon, exercising her own Judgment as to 
what part of the Kansas course to follow. 

While It does not appear from the evidence 
that the pupils or the parents are impera- 
tively required by the local school antborl- 
ties to purchase the unadopted books, there 
la no claim that the board purchases them; 
and we must conclude that the practical ef- 
fect of the method adopted at Lawrence is 
that the parents of children in the first and 
second grades must buy the adopted books 
at 10 and 17 cents and the unadopted books 
at 40 and 45 cents. Should these same par- 
ents move to Topeka and find a board with 
different notions, requiring books by some 
other author, and provide them accordingly, 
and then move to Wichita and find a differ- 
ent requirement, It would doubtless occur 
to them that uniformity of text-books in 
Kansas Is more nominal than real. 

In 1901 an attempt was made to amend 
the uniformity act, so as to provide for "sup- 
plemental" books. The attempt was a fail- 
ure. Senator McMlllian, in his protest 



against this provision, said: Tnrther, the 
amendment permitting the use of supplemen- 
tal text-books • • • will be found to be 
the entering wedge In destroying state uni- 
formity, and, whether so intended or so un- 
derstood by the movers of the same, is so 
construed by the book trusts, who In reality 
are behind this fight on the laws which this 
act will displace. That the changes made In 
this law will be followed by a gradual and 
eventually marked Increase in the cost ot 
school books to the pupils of this state. For 
these reasons, I vote 'No.' " Sen. Jour. 1801, 
895. 

No more Insidious and yet effective manner 
of nullifying the statute and bringing bade 
the very burdens It was intended to dissipate 
could well be devised than the one used In 
this case. If the obedience to the law as It 
now exists works harm to certain pnpUa, 
who complete the use of the adopted readers 
before the close of the term, the legislative, 
and not the judicial, department of the gov- 
ernment is the one to enact needed amend- 
ments. Other courts, finding similar sitoa- 
tlons, hare spoken to the same effect West- 
land Publishing Co. y. Royal, 86 Wash. 399, 
78 Pac. 1096; Wagner r. Royal, 36 Wash. 
428, 78 Pac. 1095; State ex rel. v. Bawortb, 
School Trustee, etc., 122 Ind. 462, 23 N. Bi. 
946, 7 L. R. A. 240 ; State ex rel. Roberts r. 
School Directors of Springfield, 74 Mo. 21. 

As to the attitude of the legal and educa- 
tional departments. It Is proper to say that 
this action was brought by the present At- 
torney General, and that former Superin- 
tendent Fairchild, in Circular No. 122t, un- 
der date of June 30, 1909, was at pains to 
print the following: "It Is unlawful to nsa 
in the schools of Kansas any texts In the 
subjects named other than the ones adopted 
by this commission." 

The ^dgment is reversed and the cause re- 
manded, with directions to grant the Injuno 
tion as prayed for. All the Justices ooncor* 
ring. 



(St Kan. 96) 
CITY OF WINFIBIiD V. BELU 
(Supreme Court of Kansas. March 8^ 1913.) 

(Bvttaiu» by tk« Court.) 
Statutes (§ 123*)— Titlb or Act— Boads 

AND HlOHWATS. 

The title of the "Act in relation to roads 
and highways" (Laws 1911, c 248) ia suffi- 
ciently comprehensive to cover the provision 
in the act which imposes a penalty on those 
who are chargeable with a poll tax and refuse 
to pay the same. 

[Ed. Note.— £'or other cases, see Statutes 
Cent Dig. il 176-183; Dec Dig. | 123.»] 

Appeal from District Court Cowley County, 
Action by the City of Wlnfield against Ro»- 

coe Bell. Judgment for plaintiff, and d» 

fendant appeals. Affirmed. 
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Hackney St Lafferty and Boscoe Bell, all 
of Winfleld, for appeUant O. P. Fuller, of 
.Winfleld, for appellee. 

JOHNSTON', a J. Tbto case Involyes tbe 
▼alidity of a provision of tbe road law re- 
cently enacted, which requires the payment 
of a poll tax, and provides that any one fall- 
ing to pay the tax shall npon conviction be 
adjudged guilty of a misdemeanor. Laws 
1911, c 248, i 36. The appellant resisted the 
payment of the tax on the ground that the 
provision Imposing a penalty for nonpayment 
Is not within the title of tbe act The title 
Is, "An act In relation to roads and high- 
ways," and repealing certain acts and parts 
of acts which are named. This Is one of the 
broadest and most comprehensive of titles. 
It has a single subject, which fairly embraces 
all the steps In establishing, building, and 
maintaining highways, and for raiijing the 
revenue necessary to accomplish the legisla- 
tive purpose. The provisions for enforcing 
compliance with the act are naturally and 
reasonably connected with its subject, and 
are germane to Its title. Acts with general 
titles of this Iclnd prescribing requirements 
and which include provisions to compel obedi- 
ence to them have been frequently considered 
and npheld. It was said in Ilarrod v. Lath- 
am Mercantile & Ccmmerdal Co., 77 Kan. 
466, 468, 95 Pac. 11, 12, that: "An examina- 
tion of many of our general laws will show 
that the Incorporation of penalties In acts 
bavtug only a general and comprehensive 
title has been common practice in onr legis- 
lation. The executor's act has such a gen- 
eral title, and yet It embraces an Instance 
of embezzlement, and provides punishment 
therefor. 'An act in relation to marriage' Is 
another example of this practice. 'An act in 
relation to roads and highways' includes pen- 
alties for obstructing roads, defacing mile- 
stones, and the like. Whenever tbe penalty 
Is fairly incidental to the regulation of the 
subject expressed, it may properly be includ- 
ed in the act without special mention In the 
title. The act In question is to regulate in- 
surance companies, and this suggests means 
to make the regulation effectlva To regulate 
is to direct by rule or restriction ; to govern." 
Other authorities tending to sustain the va- 
lidity of such a title are Bowman et ai. v. 
Cockrlll, 6 Kan. 311; Woodruff v. Baldwin, 
23 Kan. 491 ; La Harpe v. Gas Co., 69 Kan. 
97, 76 Pac. 448; State v. Thomas, 74 Kan. 
360, 86 Pac. 499; State v. Everhardy, 76 
Kan. 801, 90 Pac. 2T6; In re Ellis, 76 Kan. 
3C8, 91 Pac. 81; State v. Peyton, 234 Mo. 
517, l."7 S. W. 979, Ann. Cos. 1912D, 154, and 
note. 

The Ipplslfttlve purposte was to provide for 
the fstablisbing, makhi:;, and maintaining of 
highways, and the peimlty provision in the 
fl'/t has a logical connection with the gen- 
eral suliject. and is fairly adapted to ac- 



compllab the legislative purpose. The act is 
valid, and under section IB thereof the city 
was given power to pass any ordinance nec- 
essary to carry out the provisions of tbe act 
Tbe judgment of the district court is af- 
firmed. All the Justices concurring. 



(89 Kan. ISl) 
UnXEB V. MILLEB et aLt 
SAME V. WAYMIBE et al. 
(Supreme Court of Kansas. March 8, 1913.) 

(Syllabm bp the Court.) 

1. DivoBCE (I 828*) — Decree or Fobeion 
Statb— Faith and Credit. 

By a statute of this state any judgment or 
decree of divorce rendered upon publication 
service in any state of the United States, in 
conformity to tlie laws thereof, has tbe same 
force, and must be given the same faith and 
credit, as If rendered by a court of this state. 
[Ed. Note. — For other cases, see Divorce, 
Cent IMg. If 831-834; Dec. Dig. { 328.»] 

2. JUDOMENT (J 497*)— COTTCI-nSIVENESS. 

It is a law of this state that whenever tbe 
jurisdiction of a court depends npon a fact 
properly litigated and determined in the action 
itself the judgment rendered finding the fact 
is conclusive evidence of its existence and of 
the jurisdiction of the court, until the judgment 
is vacated, reversed, or annulled in a direct 
proceeding instituted for that purpose. 

[Ed. Note.— For other cases, see Judgment 
Cent Dig. §| 937, 938; Dec. Dig. { 497.*] 

3. Divorce (§ 327*)— Judgment— Oollateeai, 
Attack. 

Under the laws of the territory of Utah 
it was necessary for the plaintiff, in an action 
for divorce, to plead and prove residence in 
the territory for one year prior to the com- 
mencement of_ the proceeding. Held, that a 
judgment of divorce rendered upon publicatioa 
service against a resident of this state by a 
court^ of Utah having jurisdiction of actions 
for divorce, as the result of proceedings in all 
respects regular, cannot be coUateraliy im- 
peached in this state, on the ground that the 
plaintiff was in fact a resident of Kansas and 
not of Utah. 

[Ed. Note. — For other cases, see Divorce. 
Cent Dig. §§ 831-834; Dec. Dig. { 327.»] 

4. DivoBCE (I 168*) —Decree — CoLLATEBAL 
Attack. 

Neitliei can such judgment be collaterally 
impeached on the ground that it was procured 
by means of fraud practiced by tbe successful 
party. 

[Ed. Note.— For other cases, see Divorce, 
Cent Dig. §{ 540, 550; Dec. Dig. { 16&*] 

Appeal from District Court, Linn County. 

Appeal from District Court, Woodson 
County. 

Actions by "Dora Miller, as guardian, 
against Dora Miller and others, and by Dora 
Miller, as guardian, against Florence Way- 
mire and others. Jud$;raent for defendants 
in both cases, and phiintill in each case ap> 
peals. Affirmed. 

Joe Rolston, of Burlinfrton, for appellant 
Lamb & Ilo^tieland, of Tates Center, John 
A. Hall, of Plea.santon, and W. B. Biddle, of 
Ft Scott, for appellees. 
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BTTRCH, J. The action In the district 
court was one of ejectment and for parti- 
tion. It was brought by Dora Miller, as 
guardian of her mother, Maggie Waymlre, 
an Insane person. The property In contro- 
versy formerly belonged to Hlram Waymlre, 
the plalntUTs father, and is now claimed by 
J. R. Holmes. Hlram Waymlre died In Au- 
gust, 1908. The petition asserts that the 
Holmes title Is Invalid; and that upon the 
death of Hiram Waymlre the land became 
the property of Maggie Waymlre and Dora 
Miller. Judgment was rendered against the 
plaintiff, and she appeals. 

Hlram Waymlre and Maggie Haflin were 
married at Anderson, Ind., on April 29, 1869. 
One child was bom to them, 'Dora, now Dora 
Miller. In 1877 the family came to Kansas 
and established a residence at Pleasanton, in 
Iiinn county. On May 10, 1882, proceedings 
were had in the probate court of Linn coun- 
ty, whereby Maggie Waymlre was found to 
be insane, and pursuant to such proceedings 
she was taken to the state hospital for the 
insane at Osawatomie on May 17, 1882, where 
she has since been confined. The record 
made at the time of ber admission to the 
hospital shows that her disease was Inherit- 
ed, her father having been Insane; that it 
toolc the form of melancholia nitb suicidal 
tendencies; and that at times she was quite 
rational. Dr. TJhls, superintendent of the 
hospital since 1899, has known her condi- 
tion since 1895, and has never known her 
to have a lucid interval. On May 10, 1882, 
letters of guardianship were issued to Hlram 
Waymlre for his wife, and he took the oath 
and gave the bond required in such cases. 
In March, 1883, Hiram Waymlre commenced 
an action for a divorce against his wife in 
Iiinn county, alleging residence In Kansas. 
This action was dismissed in August, 1883. 
In September, 1883, he was granted a divorce 
from his wife by the probate court of Salt 
Lake county, Utah, a court possessing Juris- 
diction over the subject of divorce. In No- 
vember, 1883, he was married to Florence 
Shepard, with whom he lived as his wife 
until his death, a period of approximately 
25 years. Six children were born to them, 
two of whom survive and are defendants In 
the action. The year following his second 
marriage Hlram Waymlre established a resi- 
dence at Tates Center, In Woodson county, 
where be spent the remainder of his life, 
and his daughter Dora continued to be a 
member of his family until her marriage In 
1891. 

In the year 1888 Hiram Waymlre and 
Florence Waymlre executed a deed of the 
land in controversy to Clara J. Holcomb. It 
was purcliased by Louisa Holmes in 1895, 
from whom her son, J. R. Holmes, inherits. 
Since 189.'> the land has l>een the homestead 
of the Holmes families. 

In April, 1909, an amicable division of the 
estate left by Hiram Wnymlre was made be- 
tween Dora Miller, on the one side, and 



Florence Waymlre and her two children, on 
the other. Dora Miller received $1,250 in 
money and deeds to certain real estate. She 
executed deeds on her part, and a bill of 
sale of the personal property, In return. 
The deeds which she accepted contained the 
following recitation : "Whereas, Hiram Way- 
mlre died intestate in the summer of 1908, 
leaving surviving him an estate of real and 
personal property, and Florence Waymlre. 
hia widow, and Glenna Waymlre, Arthur 
Waymlre and Dora Miller, his children, be- 
ing his sole surviving heirs." 

In August, 1910, Dora Miller toolc out let- 
ters of guardianship of ber mother, and on 
the same day commenced the action in which 
the present appeal is taken. The proceed- 
ings in the Utah divorce case and the laws 
of Utah governing them were pleaded and 
proved. Residence In the territory of Utah 
for one year was required of plaintiffs in 
actions for divorce, and that fact was alleged 
in the petition and found in the Judgment, 
together with a proper cause for divorce. 
After proper foundation had been laid, serv- 
ice was made by publication, which was in all 
respects regular. The Judgment recited that 
upon proof taken all the material allegations 
of the petition were sustained by testimony 
free from all legal exceptions to its compe- 
tency, admissibility, and sufficiency. If the 
Utah divorce proceedings are not utterly 
void, they cannot l>e collaterally attacked In 
this action, and the plaintiff must fail. 

It Is claimed that Hlram Waymlre was not 
a resident of the territory of Utah, and con- 
sequently that the probate court of Salt Lake 
county had no Jurisdiction to grant the di- 
vorce. In the course of the trial some tes- 
timony was given that Hiram Waymlre was 
away from Pleasanton from June to August, 
1883; that he went to Utah about the Ist 
of September, 1883; and that he did not re- 
turn to Pleasanton until the latter part of 
March, 1884. Some of this evidence came 
from sources confessedly unfriendly to Hir- 
am Waymlre and to Florence Waymlre and 
her children. 

If the district court had been retrying the 
subject of Hiram Waymlre's residence in 
1882 and 1883, for the purpose of determin- 
ing the validity of the Utah decree, it would 
have had the right to insist upon the most 
complete and convincing proof. The pre- 
sumptions are all in favor of the regularity 
of the Utah decree. Besides this, some 28 
years had gone by before a reinvestigation 
was suggested. Following the Utah decree, 
the marriage of Hlram Waymlre and Flor- 
ence Shepard was duly solemnized. For a 
quarter of a century they demeaned them- 
selves before the eyes of the world as hus- 
band and wife, and in the Interest of inno- 
cence, morality, and the sanctity of the mar- 
riage relation the presumption In favor of 
the validity of that marriage Is the strongest 
known to the law. Shepard v. Carter, 86 
Kan. 125, 119 Pac. 533, 38 L. R. A. (N. S.) 
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568. The district oourt; however, was aot 
permitted In this action of ejectigent to re- 
examine questions put In Issue and Utlfcated 
In and decided by the Utah court In the di- 
vorce case. It ii» true that judgments may 
be collaterally attacked for want of juris- 
diction; and that the Utah court had no ju- 
riiidlctlon to render the decree, unless the 
plaintiff had been a resident of the territory 
for the statutory period. The fact of such 
residence, however, was a matter which the 
plalntiS was obliged to plead and prove as 
a part of bis cause of action. The ascertatn- 
ment of the fact by the court necessarily 
preceded an investigation of the merits. 

[2] Jurisdiction over the subject-matter, 
the plaintifTs petition, and lawful service 
on the defendant gave the court jurisdiction 
to determine whether or not it had authority 
to proceed, and Its judgment finding the fact 
is as conclusive as if both parties had actual- 
ly appeared, and the case had been contested 
on the ground of the nonresldence of the 
plaintifr; it being settled law in this state 
that whenever jurisdiction depends on a 
fact properly litigated and determined in 
the action Itself the judgment rendered is 
conclusive evidence of the" fact and of juris- 
diction, until It is reversed or is vacated in 
a direct proceeding for the purpose. In re 
Wallace, 76 Kan. 482, 89 Pac. 687; McGor- 
miek v. McCormlck, 82 Kan. 31, 107 Pac. 646, 
and cases cited in tliese opinions. 

It is insisted, however, that the decree is 
void, because it must have been induced by 
false testimony and the suppression of evi- 
dence regarding Hiram Waymire's residence; 
and, consequently, that jurisdiction was ob- 
tained by fraud. Authorities are numerous 
which sustain this contention, but, as pointed 
out in Plaster Co. v. Blue Rapids Township, 
81 Kan. 730, 106 Pac. 1079, 25 L. B. A. (N. S.) 
1237, McCormlck ▼. McCormlck, 82 Kan. 31^ 
107 Pac. 546, and Bleakley v. Barclay, 75 
Kan. 4(52, 89 Pac. 906, 10 U R. A. (N. S.) 230, 
they are unsound. The fraud, if any, did not 
relate to an extrinsic or collateral matter, but 
to a matter Inherent in the cause of action 
Itself, which the Utah court was obliged to 
Investigate and determine. That court was 
just as competent to test the credibility of 
witnesses, sift evidence, and deteriniue wheth- 
er or not the burden of proof had been sus- 
tained as a Kansas court sitting for the trial 
of the same question 28 years later; and a 
wise public policy forbids the reinvestigation 
of adjudicated controversies, when the ad- 
judication Is collaterally attacked for fraud 
In some other proceeding. 

"The mischief of retrying every case In 
which the judgment or decree rendered on 
false testimony, given by perjured witnesses, 
or on coiitracts or documents whose genuine- 
ness or validity was in Issue, and which are 
afterwards ascertained to be forged or fraud- 
ulent, would be greater, by reason of the 
endless nature of the strife, than any com- 



pensation ailslBg from doing justice In -In- 
dividual cases." United States v. Throck- 
morton, 98 U. S. 61, 68, 25 L. Ed. 93. 

The case of Utowicb v. Litowlch, 19 KaiL 
451, 27 Am. Rep. 146, decided by this court 
in 1878, is cited in opposition to the fore- 
going views. Utowlch procured a divorce 
from bis wife In Utah. Neither party was a 
resident of Utah, or bad ever been there. In 
a subsequent action by the wife for alimony 
the validity of the Utah divorce was put in 
issue, and all the facts relating to its pro- 
curement were developed in evidence. The 
divorce was held to be void for want of. ju- 
risdiction in the court rendering It, and It 
was held that want of jurisdiction could be 
shown by evidence outside the divorce court. 
The question here enconntered, collateral 
attack upon a matter regularly adjudicated 
as a portion of the merits of the controversy, 
was not raised, considered, or decided, and 
the case was disposed of as if the divorce 
were directly assailed by the alimony action. 
' Conrts generally have permitted foreign 
divorce decrees to be Impeached "for want 
of jurisdiction," when other judgments could 
not have been similarly attacked, because of 
reluctance to permit foreign courts to fix 
the marital status of resident citizens, and 
because of the peculiar character of the mar- 
riage relation. The marriage status has been 
regarded as a kind of res having no situs in 
the state granting the divorce, unless one or 
b6th of the parties lived there. This attitude 
is disclosed in the case of Hood v. State, 
56 Ind. 263, 26 Am. Rep. 21, the first author^ 
ity cited in Litowich v. Lltowlch. The opin- 
ion reads as follows: "To avoid misconstruc- 
tion, we wish It to be borne in mind that the 
record of the suit In the territory of Utah, 
in question in this case, was not one upon an 
ordinary, simple contract between parties, 
who could make and rescind' such contract 
at pleasure, but it was a suit to sever the 
bonds of matrimony between the parties in 
that suit; to dissolve a relation into which 
the parties could enter only in accordance 
with the law of the state, and which could 
not be dissolved by act of the parties, but 
only by permission of the state having, at 
the time, jurisdiction over both or one at 
them. As Is well said by Stuart, J., in Noel 
v. Kwing, 9 Ind. 37: 'Marriage is more than 
a- contract. It is not a mere matter of pecun- 
iary consideration. It is a great public in- 
stitution, giving character to our whole civil 
polity.' It is a status: a domestic relation 
resulting from a consummated contract to 
marry. Ditson ▼. Ditson, 4 R. I. 87; People 
T. Dawell, 25 Mich. 247, page 270 [12 Am. 
Rep. 260]. It is to a proceeding to dissolve 
such a relation that what is said in this case 
ai>i>Iie8." 

All this is well said, but it does not affect 
the doctrine of colf&teral attack. 

[1-4] Other courts have regarded foreign 
^vorce decrees, based on publication serrtee. 
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as bdonglng to ft special class, becanse tbey 
are not protected by the full faith and credit 
clause of the Constltatlon of the United 
States. Following the decision in Haddock 
▼. Haddock, 201 U. g. 562, 26 Sup. Cfc 525, 
60 Ii. Ed. 867, 5 Ann. Gas. 1, the Legislature 
of this state placed such decrees on the same 
basis as Judgments of our own courts (Iiaws 
1907, e 184, S 1); and the Judgment of the 
trtah court granting Hiram Waymire a di- 
Torce is to be accorded the same force and 
the same faith and credit as if it had been 
rendered by a district court of Kansas. If 
that judgment had been rendered by a dis- 
trict court of Kansas, it would be subject 
to impeachment for sufficient cause. It could 
be set aside, or its effect could be nullified, 
for want of jurisdiction and for fraud; but 
it could be impeached on the ground that the 
plaintiff had not resided In the state for the 
statutory period, or for fraud practiced by 
the successful party, only in a direct action 
Instituted for that purpose, and not in a 
collateral proceeding brought for tbe purpose 
of trying the title to real estate. 

The Utah Judgment is further questioned 
because letters of guardianship for the de- 
fendant had been issued to tbe plalntUF In 
Kansas. Ilie proof was that the lunacy pro- 
ceeding was not instituted by Hiram Way- 
mire; and that it was a mere paper affair, 
void in law and Insufficient to sustain the 
appointment of a guardian. Tbe defendants 
argue that these facts free the conduct of 
Hiram Waymire, in suing one who was nom- 
inally bis ward, from Impropriety. The 
court, however, does not deem them material. 
If the personal Interest of Hiram Waymire 
In the divorce action conflicted with duties 
owed by him in a representative capacity to 
the defendant in that action, the jurisdiction 
of the Utah court was not affected. In its 
worst aspect his conduct could only be re- 
garded as fraudulent The ground of relief 
against the Judgment would be fraud prac- 
ticed by the successful party, and that relief 
could be obtained only in a direct proceeding. 

It la well settled that tbe Utah court was 
not ousted of jurisdiction, and that its Judg- 
ment was not void, because tbe defendant 
was insane. 39 L. R. A. 775, note. 

This case affords a practical illustration 
of the wisdom of holding Judgments, like 
that rendered by the Utah court, conclusive 
against collateral attack. The action is not 
instituted for the benefit of Maggie Waymire. 
She has long been dead to the world and all 
its sordidness. If the plaintiff were to suc- 
ceed, she would dishonor her father's mem- 
ory, fill with shame and disgrace the declin- 
ing years of tbe woman who so long stood 
toward her in the relation of mother, bas- 
tardize her father's living children, and dis- 
possess a second generation of innocent oc- 
cupants of the land of their homestead. 
These consequences are so appalling that 



they ought not to be contemplated, except 
as necessary results of a direct action spe- 
cially Instituted at tbe behest of the atemest 
kind of duty. 

The jud^ent of the disttict court la af- 
firmed. 

The action in the case of Miller v. Way- 
mire, No. 18,009, is of the same character as 
that involved in the case just decided, ex- 
cept that tbe land in controversy is claimed 
by Florence Waymire and her children. The 
facts were not as fully developed as in the 
companion case, and the court sustained a 
demurrer to the plaintUTs evidence. The 
plaintiff herself, however, pleaded the pro- 
ceedings In tbe Utah divorce case; and, since 
the decree rendered in that suit cannot be 
collaterally attacked, the Judgment of the 
district court is affirmed. All tlie Justices 
concurring. 

(St-Kaa. 131) 
HARRHLD t. PARIS et aL 
(Sapreme Court of Kansas. March 8, 1913.) 

(Syllahui by the Court.) 

1. TBIAI, (I 296*)— INBTBUCIIONS — CtJBB 0» 

Ebbob. 

In an action for relief on the ground ct 
fraud, an instruction that the plaintiff is enti- 
tled to recover if he has proved big allegations 
by a preponderance of the evidence, and that 
a bare preponderance ia sufficient for the par- 
pose, vnll not require the setting aside of a 
verdict against the defendant, in the absence 
of anything further to indicate that the jury 
were misled, where they were also told that 
matters that are unusual, unnatural, or out of 
the ordinary course of affairs should not be 
taken for granted apon slieht proof, but_ can 
be established only by evidence of a reliable 
character, such as satisfies tbe mind. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. !$ 703-713, 716, 716, 718; Dec. Dig. | 
296.*] 

2. New Tbiai. (| 108*)— N«wi,t Disoovkbb* 
Evidence. 

In a case which at the first trial turned 
wholly upon a question of veracity between 
the parties, it is held that a new trial shoold 
be granted on the ground of newly discovered 
evidence, in order to give opportunity for the 
production of a disinterested witness upon the 
vital matter at issue. 

[Ed. Note.— For other cases, see New Trial, 
Cent Dig. g| 226, 227; Dec, Dig. | 108.*] 

Appeal from District Court, Woodson 
County. 

Action by Li Harreld against Herbert Paris 
and Karl Garvin. Judgment for plaintiff. 
and defendants appeal. Reversed and re- 
manded. 

G. R. Stephenson, of Yates Center, for 
appellants. Lamb & Hogueland. of Xa.tes 
Center, for appellee. 

MASON, X Mrs. L. Harreld sued Herbert 
Paris and Karl Garvin, alleging that by- 
false representations concerning a piece of 
real estate they bad Induced her to purcbase 
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it, and asklnf tor damages on tha,t account. 
She recovered a Judgment, and the defend- 
ants appeal. 

Some question was made with regard to 
the title to the property, but if there was a 
defect It was corrected and has become im- 
material. Two of the DdlsstatementB alleged 
to have been made were as to the amount 
of a mortgage lien and taxes due against 
the property. The defendants admit that 
each was understated, but say this was due 
to a mistake. They offered to pay the dif- 
ference, with costs, so this feature of the 
matter Is also taken out of the case. Tbe 
remaining misrepresentations alleged are 
that the property was worth |1,600, and that 
It was rented for $15 a month. The value 
of the property was, of course, to a greater 
cr less extent a matter of opinion (Else v. 
Freeman, 72 Kan. 666, 83 Pac. 409; 20 Cyc. 
61) , bat the amonnt of revenue it produced 
was necessarily fixed and definite. It was in 
fact bringing in but $6 a month. The de- 
fendants maintain that they so stated to the 
plaintiff, and deny having made any differ- 
ent representation. This was the vital issue 
In the case, and the testimony upon it was 
sharply conflicting. 

[1] A reversal Is asked because of the in- 
stmctions given and because of the over- 
ruling of a motion for a new trial on the 
ground of newly discovered evidence. For 
the reason that the plaintiff's action was 
based upon an alleged fraud, she was re- 
quired to prove it by stronger evidence than 
would suffice in an ordinary case. The de- 
fendants maintain that the court committed 
error in not making this distinction clear in 
the instructions given to the jury. An in- 
struction that fraud must be proved by a 
preponderance of the evidence has been held 
an&iclent, so long as nothing is added tend- 
ing to minimise the quantity of evidence 
necessary to overcome the presumption of 
good faith and fair dealing. Tanton v. Mar- 
tin, 80 Kan. 22, 101 Pac. 461. Here the 
jiiry were given the usual instruction to the 
effect that the plaintiff was entitled to re- 
cover if there was a preponderance of evi- 
dence In her favor. But they were also told 
that the preponderance did not need to be 
great— that It was sufficient if it Just barely 
preponderated. Such an addition has been 
held to constitute prejudicial error. Bank v. 
Reid, 86 Kan. 245, 120 Pac. 339. The Judg- 
ment must therefore be reversed, unless that 
result is avoided by this language, used else- 
where in the charge: "If the claim made 
by either party is unusual, unnatural, or 
out of the ordinary course of affairs, you are 
not required to take the same for granted 
upon slight proof, nor should you so find 
except upon evidence of a reliable character 
.and which satisfies the mind." While a 
more explicit statement of the rule applicable 
to the proof of fraud might well have been 
made, we think the objectionable part of 



the instructioii must be cegarded as so far 
modified by the sentence quoted, as not to 
require the setting aside of a verdict, in the 
absence of anything further to suggest a 
probability that the Jury were actually mis- 
led. The negotiations leading up to the 
contract between the parties were begun by a 
letter which was written by the defendants 
in response to an advertisement Inserted by 
the plalntifl in a newspaper, and which 
reached her through that channeL A sec-. 
ond letter was written directly to her. At 
the trial the defendants produced two docu- 
ments, each written upon two sheets of their 
letter heads, which they asserted to be these 
original letters. The plaintiff testified tliat 
the second sheet of those offered as constitut- 
ing the second letter was not genuine, and 
she called attention to its fresh appearance 
as indicating that a substitution had been 
made. She also denied the genuineness of 
what the defendants asserted to be the first 
letter, which she testified was written upon 
a single sheet. According to the documents 
produced by the defendants, the first page 
of the first letter and the second page of the 
second bore the statement that the property 
was rented for $6 a month. The plaintiff's 
claim Is based upon the contention that she 
was deceived into the belief that the rental 
was $15 a mouth. Therefore, if either of the 
letters produced at the trial is genuine. It 
Is fatal to her recovery. The Jury evidently 
believed that they were spurious. - 

[2] The motion for a new trial on the 
ground of newly discovered evidence was 
based in part upon two affidavits that the 
plaintiff's reputation for truth and veracity 
was bad. "New trials should not be granted 
generally, for the purpose of producing im- 
peaching evidence." State v. Lackey, 72 
Kan. 95, 82 Pac. 527. But there was also 
presented an affidavit of the advertising man- 
ager of the newspaper in which the plain- 
tiff's advertisement was published, identlfy- 
tag, as the original letter sent by the 
defendants, the document introduced in evi- 
dence. The reason given by the defendants 
for not having produced this witness at the 
trial is that they had not anticipated that 
the plaintiff would dispute the genuineness 
of the letter. This may not be a complete 
excuse, for it was only by such denial that 
the plaintiff could sustain her case. Never- 
theless, it explains the omission, and, since 
the whole controversy turns upon a question 
of veracity between the parties, we think 
the testimony of a disinterested third per- 
son upon the vital matter in issue is of such 
obvious Importance that it should be received 
and considered, since it can be had. The 
affidavit of the advertising manager states 
that the document introduced at the trial 
Is Oie letter which was received by the pa- 
per, "Identified also by the No. 20,893, on 
the back of the letter." The implication 
seems to be that the figures weie placed 
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upon the letter by the wltneSa, or by some 
one with whose writing he iB familiar. In 
which case Ms identlflctttlon of at least the 
second sheet of the letter would be most 
convlnrtng. With respect to this letter the 
plaintiffs contention at the former trial was 
not that a substitution had been made for 
the first sheet, but that neither of the prof- 
fered sheets was genuine, because the orig- 
inal Instrument had consisted of but one. 
■ In this situation the testimony of the news- 
paper man Is so important that we think 
Justice requires that the defendants should 
have the benefit of It 

The Judgment Is reversed, and a new trial 
ordered. All the Justices concurring. 



(89 Kan. 88) 

JETNA MILL ft EliEVATOR CO. T. ATCHI- 
SON, T. & S. F. RY. CO.t 
(Supreme Court of Kansas. March 8, 191S.) 

(Evllaiu* hv «*« Comrt.) 

1. Waters and Water Cocbses ({ 179*)— Ob- 
struction OF SURFACK WATKR^lNjnRlB»— 

Special Finding»— Evidence. 

Sperial findinRS of fact returned by the Jury 
examined, and held to be inconsistent and er- 
roneous, to the prejudice of the defendant a sub- 
stantial rights. 

[Ed. Note.— For other cases. sroWa tew and 
Water Courses, Cent Dig. JJ 244-250, 256- 
25», 263, 204; Dec. Dig. | 179.*] 

(Additional Syllabut by Editorial Staff.) 

2. Waters amd Wateb Coubsks (S 179*)— Ob- 
sTRUcTioiJ— Act of Goi>— Actions— Instkoo- 

TIONS. . „ , 

Where, in an action against a railroad com- 
pany for obstructing a water course to pw>n- 
tilFs damage, defendant claimed that the flood 
resulted from an act of God, it was error to 
refuse to charse that, even though defendant 
failed to provide for the passnite of waters pass- 
ing down a creek, and such failure was negli- 
gence, yet if the flood was caused solely by an 
act of God, and would have caused plaintiff to 
have sustained the loss in question regardless of 
defendant's negligence, the jury should find for 
defendant. 

\Kd. Note.— For other cases, see Wntcrs and 
Water Courses, Cent Dig. H 244-250, 256- 
25», 263, 204; Dec. Dig. i 170.*] 
8. Waters and Water Courses ({ 179»)— Ob- 
struction— "Act o» God" — AcnoNB— IH- 
btbuctions. _ . , , „ . 

Where plaintiff was injured by a flood, 
claimed to have resulted from defendant's neg- 
ligence in constructing its right of way, while 
defendant claimed the loss was caused by an act 
of God, an instruction that defendant was not 
liable if the loss was caused by act of God, 
meaning those events and accidents which pro- 
ceed from natural causes, and which cannot be 
anticipated, guarded against, or resisted, pro- 
vided defendant was not guilty of any want of 
ordit.flry or reasonnble care to guard against 
such loss, was improper. 

fEd. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. §§ 244-250, 256- 
25U, 263, 204; Dec. Dig. { 179.* 

For other definitions, see Words and Phrases, 
vol. 1, pp. 118-126.] 

Appeal from District Court, Sumner 

County. 



Action by the JBtaa. Hill ft Blerator Com- 
pany against the Atchison, Topdca ft Santa 
F6 Railway Company. Judgment for plain- 
tiff, and defendant appeals. Reversed and 
remanded. 

Wm. B. Smith, O. J. Wood, and A. A. 
Scott, all of Topeka, for appellant Ed. T. 
Hackney, of Wellington, for appellee. 

BURCH, J. The plaintUT sned the defend- 
ant for damages resulting from the fiooding 
of Its mill on the night of June 28, 1908. 
The claim was that the defendant did not 
provide sufficient openings through its grades 
and beneath Its tracks for the water of Har- 
gis creek, a small stream from 10 to 20 feet 
wide, with banks from 4 to 6 feet high, 
which flows from north to south through the 
city of Wellington. The defense was that 
the flood was caused by a cloud-burst, was 
so extraordinary and unprecedented that It 
ought to be designated as an act of God, 
and consequently that the defendant was 
not responsible for its ravagea The plalntUt 
recovered, and the defendant appeals. 

[1] The flood was the most disastrous ia 
the history of the stream. Within a re- 
markably short time 12 Inches or more of 
rain fell, and the valley of the stream was 
Immediately filled with a torrent of water 
which carried destmctioo and devastation in 
its wake. Bridges over the creek were wash- 
ed away, fences, telegraph poles, and tde- 
phone poles were swept down, trees were 
uprooted, and buildings were engulfed before 
their occupants could escape. Houses were 
swept' from their foundations and carried 
downstream and dashed against the rail- 
way bridge b^ore the inmates could be res- 
cued. Several Uvea were lost, many people 
were rendered homeless, stock was drowned, 
and much property was destroyed. Indeed, 
the flood was quite unprecedented In all its 
aspects, unless }t be with respect to the 
height to which the water rose. Some wit- 
nesses thought that the Jackson flood, which 
occurred in 1876, before the railway was 
built, rose higher. Others were of a differ^ 
ent opinion, and numbers of witnesses, in- 
cluding several old settlers, testified that 
the fiood of 1908 was the highest evei* 
known. A flood, known as "the cyclone 
flood," accompanied the tornado which vtsit- 
ed WelUngtou in 1892 ; but the water at that 
time was from 22 inches to 2 feet lower 
than In 1898. 

At the time Of the flood in 1908 three of 
the defendant's tracks crossed Hargts creek. 
The northernmost one is called the "mill 
track," the next one Is called the "main 
line track," and the southernmost track Is 
called the "Hunnewell branch track." The 
Hunnewell branch track Is not Important to 
a consideration of the case. Bridges were 
maintained for the mill track and the main 
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Une track over Hargla creek and over A 
street, which Is a street of the city of Well- 
ington lying east of the stream, and running 
nortli and south. Bridge No. 254 Is the 
main Une track bridge across A street In 
1887, when the railroad was first built, the 
length of this opening was 30 feet It was 
increased to 58 feet in 1398 and to 66 feet 
In 1902, at which length it remained at the 
time of the flood. Bridge No. 255 is the 
main line track bridge across Hargls creek. 
The length of this opening was 30 feet in 
1887. It was increased to 56 feet in 189S 
or 1900, and was 56 feet long at the time of 
the flood. Bridge 254a is the mill track 
bridge across A street In 1887 it was 96 
feet long. It was reduced to 91 feet in 1890, 
and was further reduced to 74 feet in 1903, 
at which length it remained at the time of 
the flood. Bridge No. 255a is the mill track 
bridge across Hargls creek. In 1887 the 
length of this opening was 176 feet In 
1898 it was reduced to 167 feet, and in 1903 
it was further reduced to 84 feet, which was 
its length at the time of the flood. The A 
street bridges afforded outlets for the water 
of the creek whenever it overflowed its 
banks. The creek frequently overflowed at 
times of heavy rain, but the bridges describ- 
ed took care of all flood waters previous to 
1908, Including the cyclone flood of 1892. At 
tliat time the total length of all the openings 
was 330 feet In 1908 the total length was 
280 feet, a net reduction of 50 feet The 
plalntur, of course, made much of this re- 
duction, while the defendant maintained 
that it was the result of prudent engineering 
In the light of all ttie factors of the drainage 
problem. 

The plaintiff's mill was situated about 400 
feet east and about 800 feet north of the A 
street bridges. One of the plaintiff's chief 
witnesses testlfled that on the night of the 
flood the creek was 1,000 feet wide, and from 
12 to 13 feet deep from the tmttom of the 
channel, at a point 3,000 feet north of the 
railway tracks. The fall of the stream was 
about 12% feet to the one-half mile. If the 
character of this flood was such that the de- 
fendant could not reasonably anticipate it, 
or if, notwithstanding the inadequacy of the 
defendant's waterways, the flood was of 
such a character that the plaintiff would 
nevertheless have suffered, the defendant 
was not responsible in damages for what 
occurred. 

In order to develop the facts showing the 
peculiar character of the flood and the rela- 
tion of the defendant's bridges to it, the 
Jury were requested to answer a large num- 
ber of special questions, and the manner in 
which they dealt with these questions is im- 
portant Certain of them, with the answers 
returned, follow: 

"Question 5a. What was the area of the 
oiiening of defendant's bridge 255a up to ele- 



vation 86.0 at th» time of flood in auesUonl 
Answer: Don't know." 

"Question 6a. Was the area of the open> 
ing of bridge 255a up to elevation 86.0, 220 
square feet? Answer : Approximately ; yes." 

"Question 14a. Was the storm and flood 
of June 28, 1008, what Is known as an act 
of God? Answer: No." 

"Question 15b. Was the storm and flood 
of 1908 in question what is commonly known 
as a doud-borst or waterspout? Answer: 
No." 

"Question 16a. Did the flood down Hargls 
creek June 28, 1908, come in waves or walls 
of water several feet high, short Intervals 
apart? Answer: We think not" 

"Question 17a. Did the bridges and wa- 
terways in defendant's railroad at the plac- 
es in question prove suffldent for all watera 
that had come down Hargls creek prior to 
the flood of June 28, 1908? Answer: They 
had been sufficient prior to change of bridge 
and building flU for new tracks." 

"Question 20a. Were there from 12 to 15 
Inches of water that fell along Hargls creek 
on the night of June 28, 1908? Answer: 
The exact amount of inches unproved." 

"Question 21a. If you answer 'No' to the 
last question, then state what was the great- 
est amount of water that fell in the region 
of Hargls creek on the night of June 28, 
1908? Give it in Inches. Answer: " 

"Question 19. Do you flnd, as testified to 
by several, that 10 to 12 inches of water fell 
in the region of Hargls creek north of Well- 
ington on the night of June 28, 1908? An- 
swer: Yes." 

"Question 21. Were there dead bodies of 
different animals taken from a flood that 
came down Hargls creek on the night of 
June 28, 1908? Answer: No evidence." 

"Question 22. Wliat was the greatest 
number of Inches of rainfall that occurred 
at any point within eight miles of Welling- 
ton on the night of June 28, 1908? Answer : 
Not proven." 

"Question 30. Were there about 12 inches 
of rain fell at Hargls creek on the night of 
June 28, 1908? Answer: Yes." 

"Question 32. Did flood waters fall on 
Hargls creek and come down on the city of 
Wellington on the night of June 28, 1908, in 
waves one to three feet high, so suddenly 
that much property and a number of lives 
were lost in and near Wellington before re- 
lief or assistance could be given? Answer: 
Yes." 

"Question 33. Were there trees of con- 
siderable size washed loose and carried down 
the flood in Hargls creek on the night of 
June 28, 1908? Answer : No evidence." 

"Question 36. How often, if ever, before 
June 28, 1908, did so large a volume of wa- 
ter flow down Hargls creek into the city of 
Wellington as the volume that came down 
on the evening and night of June 28, 1808? 
Answer : Once." 
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"Question 37. Give the dates that a rol- 
ume of water came down Hargls creek into 
Wellington as large or larger than the vol- 
ume that came down on the evening or night 
of June 28, 1908. Answer: The Jackson 
flood In 18T6 or '77." 

"Question 39. Was the water in Hargls 
creek valley, as It passed over the land of 
C. 6. Epperson, who testified as a witness In 
this case, higher during the storm of 1908 
than It was at the time of the cyclone storm 
In 1892? Answer: Yes." 

"Question 40. If yon answer the last In- 
terrogatory in the affirmative, state how 
much higher. Answer: About 20 or 22 
Inches." 

"Question 41. How far north of the mill 
track on the Santa F€ was the C. G. Epper- 
son place, where It crossed Hargls creek val- 
ley? Answer : Between one-half and three- 
fourths miles." 

Findings 5a and Ba cancel each other. The 
Jury say they do not know, and that they do 
know. Besides this, there was no controver- 
sy over the area of the opening inquired 
about. It was shown to be about 230 square 
feet by a map, with sectional drawings, 
which was introduced in evidence, and which 
the plalntlfr admitted to be correct and to 
show truthfully the things It purported to 
show. The controversy arose over the size 
of these openings and the findings relate to 
a fundamental fact In the case. 

Findings 16a and 32 cancel each other. 
The jury say the flood did not come down in 
waves of water at short intervals, and that 
it did come down suddenly In waves of wa- 
ter from one to three feet high. The manner 
In which the flood came down the valley was 
a fact of the highest importance, and a num- 
ber of eyewitnesses graphically described the 
movement of the water. 

Finding 20a is evasive and untrue. The 
Jury were not asked for the exact number of 
inches, but were asked whether or not 12 to 
15 inches of rain fell along the creek, and in 
findings 19 and 30 they were able to fix the 
quantity at about 12 Inches. The question 
bore directly upon the subject of whether or 
not the flood was an act of God. 

The answer to question 22 Is untrue. Find- 
ing 30 establishes the fact that about 12 
Inches of rain fell, and If that was the great- 
est quantity the jury should have so answer- 
ed. If It were not, the jury should have giv- 
en the greatest quantity. The witness Met- 
calf, living four miles northeast of Welling- 
ton and two miles west of Hargls creek, tes- 
tified that from 18 to 20 inches of water fell, 
measured In a 40-galion barrel, which was 
empty before the rain. The witness Geueh, 
living about two miles from the headwaters 
of Hargls creek, testified that two candy 
buckets, 16 Inches deep, were filled and ran 
over, and that he never saw or heard of a 
.storm of like proportions. The witness 
Frambers, living four miles northcar^t of 



Wellington and one-half mile from Hargls 
creek, testifled that from 12 to 14 loches of 
water fell the night of the flood. He bad 
lived there about 17 years, and had never 
seen any flood nearly so large. The witness 
Hummel, living 3^ miles north of Welling- 
ton and three-quarters of a mile from Har- 
gls creek, testifled that the rain filled an 
empty half-busheL How much ran over he 
did not know, but his judgment was that 
from 12 to 15 inches of water fell. He de- 
scribed the storm as a waterspout He had 
lived In the neighborhood for 26 years, and 
had never before seen such a flood. Other 
witnesses described the storm as a cloud- 
burst Perhaps, If the true answer had been 
given to the question, it would have con- 
flicted with findings 14a and 15a, that the 
storm was not what is commonly known as a 
cloud-burst or waterspout and that the flood 
was not an act of God. 

Finding 33 is untrue. The witnesses Law- 
rence, Jackson, Rothrock, Covell, and Shoe- 
maker all gave evidence upon the subject 
Standing trees were uprooted, swept away, 
and some of them carried through the de- 
fendant's bridges. These witnesses all re- 
garded the storm as unprecedented and no 
witness in the case described any other storm 
in the history of the stream which descended 
so suddenly and so violently. One of the 
plaintiff's principal witnesses testified as fol- 
lows : "I was at the Antlers Hotel sitting up 
until the storm was over, and some fellow 
came along and said the creek was up, and 
I Immediately went down to the creek. I 
went down on east Harvey street. I dont 
think the water raised very mnch after I 
got there, a couple of feet, perhaps. It possi- 
bly might have been going on probably 15 
or 20 minutes before I got there. I did not 
see walls of water coming down. These 
houses that were washed away and demolish- 
ed were the first houses that the stream met, 
I presume. I think there were no houses 
north of there. The flood rain must have 
happened along about 10 o'clock. I got down 
somewhere about half past 10. The flood 
waters came right around 11. When I got 
down there, the stream was up almost to the 
eaves of some of the houses. That all hap- 
pened from between 9 and 10 o'clock up to 
between 10 and 11." 

While the answer to question 21 is, per- 
haps, technically correct the evidence was 
that domestic animals were washed away 
and were drowned in the flood. There was 
testimony that one man lost sixteen head of 
horses; and a witness said that he trie<l to 
reach one or two dead horses and two dead 
cows to get them out of his way while he 
was working in the flood. 

The answer to question 17a is dearly eva- 
sive. It related to a fact bearing directly 
upon the question of the defendant's fore- 
sight and care. If it had been candidly an- 
swered, the answer would have been distinct- 
ly favorable to the defendant, because the 
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evidence was fbat tJbe defendant's bridges 
luid safely taken caie of all flood waters 
which came down the creek prior to 1906. 
As It stands, the answer Is equivocal, be- 
cause a number of changes were made at 
different Umes in the bridges and In the 
grades for new tracks. 

The answer to question 40 depended upon 
the testimony of C. O. Epperson, who was 
referred to In question 39^ He testified that 
the flood of 1908 was from 22 to 24 Inches 
higher than the cyclone flood, and that be 
had made measurements which enabled him 
to give his evidence. The Jury arbitrarily 
pared down his figures 2 inches. Apparently, 
however, the Jury readUy accepted the testi- 
mony of the plalntUI's chief witness that the 
flood of 1876 was higher than that of 190S, 
although the marks by which his judgment 
was guided left a margin of uncertainty of 
6 feet as to the heigbt of each flood. 

Several other answers show the unwilling- 
ness of the Jury to make fair findings of 
facts established by the evidence, which 
would have been favorable to the defendant. 

The findings of the Jury were duly attack- 
ed, and relating as tbey do to material ques- 
tions In the case tbey were highly prejudicial 
to the defendant. 

[2] Ibe defendant requested the following 
Instruction: "(4) Even If you should find 
that the defendant failed to provide for the 
passage of waters passing down Hargis creek 
at the time in question, and that such fail- 
ure constituted negligence on the part of the 
defendant, yet if you further find that the 
flood was caused solely by what Is known in 
law as an 'act of God,' and would have caus- 
ed the plaintiff to have sustained the loss In 
question, regardless of defendant's care or 
want of care and foresight in the construc- 
tions and maintenance of its road across Har- 
gis creek and at the places in question, then 
you should find for the defendant, as in such 
case the loss would be the result of an act of 
God, and not the result of the negligence of 
the defendant." 

[3] The Instruction stated the law, and no 
equivalent for It was given. Indeed, the Jury 
was. In effect, instructed to the contrary In 
the second paragraph of Instruction number- 
ed 12, which reads as follows : "The defend- 
ant Is not liable for what Is commonly known 
as an act of God, bjr which is meant those 
events and accidents which proceed from 
natural causes, and which cannot l>e antld- 
I>ated, guarded against, or resisted. For 
losses occurring by any of these means, the 
defendant is not liable, provided it has not 
been guilty of any want of ordinary or rea- 
sonable care to guard against such loss." 

The effect of Instruction 12 is that the de- 
fendant is not liable for events which cannot 
be anticipated or guarded against at all, un- 
less he has been guilty of want of reasonable 
care to anticipate or guard against them. 



While thes^ InstroetJona did not affect the 
verdict, because the Jury found the flood was 
not an act of God, the subject may become 
Important at another triaL 

Because of the Inconsistencies and errors 
in the flndings of fact, the judgment of the 
district court Is reversed, and the cause is 
remanded for a new trial AU the Justices 
concurring. 

(8> Kaa. El) 
aATLOB et aL ▼. CROOKBB «t aL 
(Supreme Court of Kansas. March 8, 191S.) 

(Byllabui by the Court.) 

1. MoaTQAOES (S 37*) — Abboluxs Deed A£ 

MOUTOAGE— PaBOI. EVIDENCE. 

An instrument in writing, which purports, 
on its face, to l>e an absolute deed of convey- 
ance of land, may be shown by parol evidence 
to have been executed for the purpose of se- 
curing the payment of money, or to secure the 
performance of any act or thing which the par- 
ties to the inBtmment may lawfully contract 
to be performed or done. 

[Ed. Note.— For other cases, see Mortgages, 
Cent Dig. i§ 07-107; Dec. Wg. § 37. »] 

2. MoBTOAQKS (S 608%*)— Absolute Deed- 
Pleading. 

Id an action to have a deed declared a 
mortgage and canceled, a petition, which al- 
leges that an iustrument, in the form of a deed, 
was intended by all parties as a mortgage to 
secure payment to one of the grantees of 60 
per cent of his sales, under verbal contract 
tliat one of the grastees would and did enter 
into the business of selling an article of com- 
merce, and did thereby incur an indebtedness 
or obligation to the mortgagor, which obliga- 
tion the mortgagor bad discharged, is not de- 
murrable as not stating sufficient facts to con- 
stitute a cause of action. 

[Ed. Note.— For other cases, see Mortgages, 
Cent Dig. { 1815; Dec Dig. i 608%.*] 

Appeal from District Court, Labette 
County. 

Action by J. W. Saylor and others against 
Edwin B. Crocker and others. Judgment for 
defendants, and plalntlfifs appeal Reversed. 

John Madden, W. W. Brown, and W. S. 
Hyatt, all of Parsons, for appellants. Glasse 
& Burton and C. E. Pile, all of Parsons, for 
appellees. 

SMITH, J. This action was brought by 
the appellants against Edwin R. Crocker, 
George W. Moore, and Li. H. Jackson, as 
sheriff of Labette county. The first count of 
the petition alleges, In substance, that the 
appellants were, at the time of the filing of 
the petition and during all times therein re- 
ferred to, the legal owners In fee and In the 
open, notorious, and exclusive possession of 
a certain part of lot 4, block 160, In the city 
of Parsons, Labette county; that the appel- 
lants had executed to appellees, Crooker and 
Moore, an instrument, In writing, purporting 
to be a deed of conveyance of said part of 
said lot In consideration of $2,750; that In 
fact said instrument was, and was Intended 
by all the parties thereto to be, a mortgage 
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to secure the payment to Crooker of 50 per 
cent of the proceeds of the sale of the "Lit- 
tle Crater Crude Oil Burner"; that said J. 
W. Saylor and one Tinder, having tliereto- 
fore entered into a written contract with 
Crooker to huy an agency contract for the 
sale of Interests In the patent right to said 
"Little Crater Oil Burner," had agreed to 
pay upon the purchase price thereof 50 per 
cent of the amount received from such sales 
of the right It was also alleged that J. W. 
Saylor had, prior to the making of the mort- 
gage deed, made a verbal contract with 
Crooker that he would engage In the business 
of selling family rights to said burner ; and 
that -npon the representation of Crooker that 
Moore was interested In the agency contract 
the mortgage deed was executed by appel- 
lants to Crooker and Moore to secure the per- 
formance of the contract on Baylor's part 

The petition, in the first count thereof, fur> 
ther alleges that J. W. Saylor had engaged u) 
the business of selling the said burner rights, 
had made certain sales thereunder, and had 
paid to Crooker all that he was obligated to 
pay under such verbal contract, and that the 
mortgage deed was thereby fully satisfied, 
and that the appellants were entitled to the 
cancellation thereof or a reconveyance of the 
property by a quitclaim deed. 

Also It is alleged: "That the defendant 
Thomas H. Murray Instituted an action 
against Edwin R. Crooker in the district 
court of Labette county, Kansas, sitting at 
Parsons, on or about April 12, 1909, and on 
or about the 16th day of April of said year 
caused an order of attachment to issue out 
of said court, directed to the sheriff of said 
county, commanding him to attach and safe- 
ly keep the lands, tenements, chattels, mon- 
eys, and effects of Edwin R. Crooker not ex- 
empt by law, to be applied to the payment of 
the claim of the said Thomas H. Murray for 
$3,000; that under said order the sheriff of 
said county attached the land of these plain- 
tiffs hereinbefore described, and the same 
was appraised at $2,250; that on the 20th 
day of May, 1911, a judgment was rendered 
by said court against said Edwin R. Crooker 
and in favor of the said Thomas H. Murray 
for $3,375, together with costs, and declaring 
the same a lien under the attachment pro- 
ceedings on the said described real estate, 
and ordering that said real estate be sold as 
on execution to satisfy said Judgment so ren- 
dered against E<lwln R. Crooker; that in 
pursuance of said order L. H. Jackson, as 
sheriff of Labette county, Kansas, and suc- 
cessor In office of J. A. Holmes, has adver- 
tised and is threatening to and will sell said 
real estate, unless restrained from doing so 
by order of this court * * * " 

The second count in the petition, as to 
the allegation of the possession of the real 
estate, Is Inconsistent with the allegations of 
the first count The third count contains 
practically nothing that is not contained In 
the first count 



The court finds that due service was made 
upon the appellee Crooker by publication, and 
the notice thereby is approved. Such serv- 
ice is authorized, in an action of this nature, 
by section 48 of the Code (section 5641 of the 
General Statutes of 1909). 

There is no finding with reference to Moore, 
and neither Moore nor Crooker made any ap- 
pearance in the action. 

[2] Murray and Jackson each filed general 
demurrera to the several counts of the peti- 
tion. The first count of the petition con- 
stitutes the gist of the action, and, altboagta 
the cause of action Is not well pleaded, by a 
liberal construction it states a cause of ac- 
tion against all of the appellees. The demur- 
rers thereto should have been overruled. 

[1] If Crooker bad a mortgage only upon 
the property, the property was not subject to 
attachment in an action by Murray against 
Crooker ; and if Murray had no legal attach- 
ment against the property the sheriff, Jack- 
son, had no right to sell ft It thus ai^ears 
that the entire action and rights of the par- 
ties depend npon the question whether the 
instrument purporting to be a deed, executed 
by appellants to a{>pellees, Crooker and 
Moore, was intended, and was In fact, a deed 
of conveyance of the title to the land. Inde- 
feasible, or whether it was Intended, and was 
in fact, a mortgage to secure the performance 
of the contract of J. W. Saylor that he would 
engage In the business of selling interests in 
the patent to the Little Crater Crude Oil 
Burner, and would pay Crooker whatever he 
was entitled to out of the anticipated sales 
thereof, according to the contract That an 
Instrument purporting to be an absolute deed 
of conveyance may be shown by oral evi- 
dence to have been intended as security for 
the payment of money or the performance of 
an act is, in effect Implied by statute (sec- 
tion 5195 of the General Statutes of 1909), and 
has frequently been decided by this and oth- 
er courts. See McNamara v. Culver, 22 Kan. 
661; Tost ▼. Bank, 66 Kan. 605, 72 Pac. 
209; Martin v. Allen, 67 Kan. 768, 74 Pac. 
249; Hubbard v. Cheney, 76 Kan. 222, 91 
Pac. 793, 123 Am. St Rep. 129, note, page 
133. 

It appears from the petition that all the 
rights of Murray and Jackson depend upon 
the title in Crooker to the property in ques- 
tion, and, by the interplea of appellants in 
the action brought by them against Crooker, 
they had actual notice of appellants' rights 
therein. It also appears from the Journal 
entry of the Judgment that the motion of the 
appellants for Judgment against Crooker was 
overruled upon the objection of Murray and 
Jackson, who, so far as appears, in no way 
represented Crooker, and "for the reason that 
the defendant Murray, an attaching and now 
judgment creditor of defendant Crooker, 
claims a Hen upon said property as such 
creditor. • • • " This also was error. 

In the absence of fraud, a debtor of one of 
the grantees in the deed can obtain no lien 
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nptm thh premiaes by attaebment In an ac- 
tion against snch grantee. If the deed was in 
fact Intended by the parties thereto, and was 
in fact given, only as a security for the per- 
formance of a contract and for the payment 
of anticipated profits therein to one of the 
grantees. 

The Judgment Is reversed, and the case is 
remanded, with instructions to proceed with 
the trial, after i^lowing any proper amend- 
ments to the pleading and summoning the 
other party to the deed or mortgage, if de- 
sired. All the Justices concurring. 



(n Kan. t) 

KENNKTT v. KIDD et al 
(Supreme Court of Kansas. March 8, 1913.) 

On rehearing. Former opinion adhered to. 
See 87 Kan. 652, 126 Pac. 86. 

WEST, J. A rehearing was granted to en- 
able the parties to present fully their views 
on questions which it was claimed had not 
been properly presented or correctly decid- 
ed. The principal contention is that we were 
in error in holding that the local camp could 
not take the property wUled to it to use as 
it saw fit A re-examination of the matter 
leads to the same conclusion. In 1S9S the 
Legislature took control of fraternal benefi- 
ciary societies, defining them, and prescrib- 
ing the restrictions under which they were 
to operate. Laws of 1898, c. 23. Section 1 
provided that the fund from which the pay- 
ment of benefits was to be made and from 
which the expenses of such association should 
be defrayed "shall be derived from assess- 
ments or dues collected from Its members." 
The next year this was amended so as to 
read: "Assessments, premiums or dues col- 
lected from its members, and Interest ac- 
cumulations thereon." Laws 1899, c. 147, I 
1 (Gen. Stat 1909, | 4803). SecUon 8 (Gen. 
Stat 1909, I 4310) makes a fraternal assess- 
ment order organized under the act a body 
corporate and politic with power to take, 
purchase, hold, and dispose of real estate 
for the purpose of the corporation. But 
there is nothing in the entire act thus em- 
powering a local camp, and nowhere in the 
statutes can be found any provision that 
snch camp is to be deemed a corporation. 
Indeed, the act Itself makes no mention of 
local or subordinate organizations. How- 
ever, chapter 164 of Laws of 1S99, as amend- 
ed by section 1, c. 171, Laws 1909 (Gen. Stat 
1909, I 1832), authorizes any subordinate 
lodge or camp under control of a supreme, 
grand, or other superior organization to pur- 
chase, own, manage, control, improve, mort- 
gage, and dispose of such real estate, includ- 
ing necessary buildings as may be necessary 
to provide suitable accommodations for hold- 
ing Its meetings and transacting its busi- 
ness. It also -authorizes such camp to han- 
dle gtodc In a corporation organized for the 



purpooe of erecting anch bnlMtngs. ne act 
vests the title of such property in the local 
OTgaaixatlon, and gives it a right to contract, 
snet and be sned ha any manner affecting 
snch real estate or bnlldlngB. Only to this 
extent can the camp claim any corporate 
rights or character. 

The Legislature having twice taken pains 
to prescribe the only source of Income to 
Oie parent order itself, we must conclude 
that it was not the intention to permit a lo- 
cal camp to be the beneficiary in a wUL Nei- 
ther organization is for profit, but each to 
for the mutual benefit of its members, and 
especially for the survivors of its members 
who have contributed to the general fund in 
accordance with the rules prescribed by the 
association itsdf. There Is no restriction on 
using for the purpose of providing neceasa- - 
ry buildings a portion of the Income received 
in the manner pointed out by statute, Bat 
the case is not one of an ordinary corpora- 
tion which all agree may take by will unless 
expressly precluded. It Is the case of a local 
fraternal beneficiary body which the Legis- 
lature has confiued within a narrow zone of 
activity, dealing out its powers with a spar- 
ing hand. If a man in advanced years can 
be Induced to devote the bulk of his estate 
to a local camp as was the testator in this 
case, then there is no reason why other ben- 
efactors might not add their gifts until a 
local organization of a few neighbors could 
become the holder of property of great value 
far beyond any real or imaginary needs for 
the transaction of its business. 

The decision is not to be carried beyond 
its terms, and does not Interfere with the 
privileges accorded the societies and associa- 
tions, including Masons and Oddfellows, men- 
tioned in section 1830, General Statutes of 
1909. The authority granted to local sub- 
ordinate organizations by section 1832 in no 
wise enlarges or changes the source of in- 
come from which they may provide necessa- 
ry buUdlngs, but simply directs how they 
may handle and hold such property, instead 
of doing so by and through the grand or su- 
perior organization. 

In Bankers' Union t. Crawford, 67 Kan. 
449, at page 466, 73 Pac. 79, at page 81 (100 
Am. St. Rep. 465), it was held that one fra- 
ternal beneficiary association has no author- 
ity to consolidate with another, or to con- 
tract to pay a death loss of another like as- 
sociation in consideration of Its transfer of 
its membership and offices. In the opinion 
it was said : "Its business is defined in the 
statute to be the making of provision for the 
payment of benefits in case of death, sick- 
ness, or temporary disability, and this busi- 
ness mn«t be carried on for the sole benefit 
of its members and their beneficiaries. For 
the purpose of carrying on this business, 
such associations are authorized by the stat- 
ute to create a fund 'from which the «t- 
penses of such association shall be defrayed,' 
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whlcli 'eluin be derlTcd from aMeBamenta, 
premiums or dues from Its members, and in- 
terest accumulations thereon.' Thus It ap- 
pears clearly that these associations are to 
be administered for th6 sole benefit of their 
members and their beneficiaries by means of 
assessments and dues collected from such 
members; that is, that only members may be 
called upon to contribute, and only they or 
their beneficiaries may receive indemnity. 
These associations are not permitted to go 
out and engage generally in the business of 
furnishing indemnity. Their distinct charac- 
teristics and charter life would be destroyed 
In so doing." See, also, Scott Y. Bankers' 
Union, 73 Kan. 675, 85 Pac. 604, and Boice ▼. 
Shepard, 78 Kan. 311, 96 Pac. 485. It may 
be said with equal propriety that local camps 
are not to be permitted to go into real es- 
tate or general business even as beneficiaries 
of testators who seek to give their property 
to use aa such camps see fit. 

We do not feel impelled to change the 
views expressed in the formes opinion. All 
the Justices concurring. 



(88 Kan. 645) 

WILCOX T. GILLKTT, Diitrict Judge. 
(Supreme Court of Kansas. Jan. 18, 1913.) 
Application by E. C. Wilcox for writ of man- 
damus to Preston B. Gillett, Judge of the 
Twenty-Fourth Judicial District of Kansas. 
Writ denied. 

PEB CDBIAM. Upon the showing made, the 
court is of the opinion that the order made 
by the district court did not amount to a dis- 
barment or suspension of the attorney, or to 
a denial of his right to be heard upon a formal 
application for a change of venue or for the 
selection of a pro tern, judge to try his cases. 
It cannot be known at this time when a judg- 
ment will be reached in the disbarment case, 
but it is evident that the interval will be so 
considerable that no proceedings in the district 
court should be held in abeyance to await the 
result in that matter. 

The application for a writ of mandamns is 
denied. 



(M Kan. IM) 

CITY OP TOPBKA v. BOABD OV COMTIS 

OP SHAWNEE COUNTY. 
(Supreme Court of Kansas. March 8, 1913.) 

Appeal from District Court, Shawnee County. 

Action by the City of Topeka against the 
Board of County Commissioners of Shawnee 
County. Jur1);ment for plaintiff, and defendant 
appeals. Affirmed. 

B. R. Simon and Edwin A. Austin, both of 
Topeka, for appellant W. C. Ralston and 
James W*. Clark, both «f Topeka, for appellee. 

PEB CURIAM. The appellee and the appel- 
lant were, in a sense, engaged in the same pub- 
lic enterprise, viz., in restraining the Kansas 
river from overflowing its banks and causing 
great damage in the vicinity of the Melan arch 
bridge and within the city and county. For 
this purpose ths appellant had condemned a 



strip of land along the senth bank of the river, 

and had erected a dike thereon, and, at the 
time complained of. Its employes were build- 
ing a revetment to the dike, between the dike 
and the stream, to prevent the washing away 
and destruction of the dike in times of high 
water. The plan of the engineers was to cut 
off the bank between the dike and the Btream> 
then at low water, so that the concrete revet- 
ment should slope like an apron from the dike 
doMm to the stream. The foundation of the re- 
vetment was to be set below the low-water 
mark. • 

The city, to widen the channel, bad voted bonds 
to build an extension of the Melan bridge and 
to remove the earth under the extension and 
on either side thereof to widen the channel. 
The extension bad been built, and the earth, 
to the desired depth thereunder and to some 
extent on either side thereof, had been removed, 
when the employes of the appellant commenced 
to cut down the bank for the building of the 
revetment. There was evidence that the ap- 
pellant's employes, over the protest of the 
appellee and its emi^oy^s, continued to dump 
the earth from the bank into the excavation 
which the employes of the dty bad made and 
were making for the purpose of widening the 
channel of the stream. 

Earh party had a right to do the work It 
was doing, so long as it did not unnecessarily 
interfere with or destroy the work of the oth- 
er, but not otherwise. The trial court found 
in favor of the city, and granted the injunction 
prayed for. including a mandatory injunction. 
requiring the appellant to remove the earth 
which appellant had theretofore dumped and 
placed in the excavations under and on either 
side of the bridge made by the employes of the 
citv. 

There was ample evidence that the action 
of appellant and its contractors, who were par- 
tics to the action, w8!< uninst and inequitable, 
and the judgment is affirmed. 



(8S Kan. ITO 
STATE ex rel. DAWSON, Atty. Gen., ▼. 
LANDER et aL, Councilmen.t 
(Supreme Court of Kansas. March 16, 1913.) 

Quo warranto by the State, on the relation 
of John S. Dawson, Attorney General, against 
F. J. Lander and others, Conncilmen. Judg- 
ment of ouster. 

See, also, 87 Kan. 474, 124 Pac. 864. 

J. S. Dawson and P. P. Lindsay, both of 
Topeka, for plaintiff. A. M. Jackson and 
Jackson & Noble, all of Winfield, for defend- 
ants. 

WEST., 3. When this action was first pre- 
sented and considered, certain plain duties of 
the parties were pointed out, and it was said: 
"The case will be continued, with the right of 
either party to apply for further orders here- 
in, for final disposition when the court becomes 
satisfied whether or not the mayor and council 
are acting together in good faith for the well- 
fare of the city in the performance of their of- 
ficial duties." State ex rel. v. Lander, 87 
Kan. 474, 478, 124 Pac 364, 365. 

Pursuant to applications for final judgment, 
the parties have placed on file a showing as to 
their conduct since the continuance was had. 
This showing leaves the court without any 
doubt that the defendants have been and are 
guilty of willful misconduct in office and will- 
ful and persistent failure to perform their of- 
ficial duties. 

Judgment of ouster is therefore tendered. 
All the Justices concuring. 
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(U OU. App. U> 

ETAN T. OAKLAND GAS, LIGHT & HEAT 
CO. (Ci». 999.) 

(District Conrt of Appeal, Third District, Cal- 
ifornia. Jan. 13, 1913. R«faearuig Denied 
Feb. 11, 1913. Denied by Supreme Court 
March 14, 1U13.) 

1. Masteb and Sebvart (f 189*)— Fellow 

SEBVANT8— Vice PBINCIPAL. 

The superintendent of a power company 
-who employed and discharged the men who 
were working on an excavation with plaintiff 
and directed the work generally when present, 
and the foreman who directed and discharged 
the men in the superintendent's absence, were 
not fellow servants of a laborer engaged In the 
excavation work, being vice principals. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. fi 427-435, 437-448; Dec. 
Dig. { 189.*J 

2. Mabtxb and Sebvant (f 231*)— Contrib- 
utory NZOUQENCE— KeLIANCB ON CaBX 0> 

Masteb. 

A laborer engaged in excavating conld as- 
same that his superintendent was making the 
place of work safe by cribbing or bracing the 
walls as the work progressed; that being a 
part of the superintendent'* duties. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. {{ 675-677; Dec. Dig. f 
231.*] 

8. Masteb and Sebvant (| 185*)— Fellow 
Sbbv ANTS— Delegation or Duties. 

An employer cannot escape responsibility 

for the proper performance of a duty to his 

employes by delegating its performance to 

another servant 
[Ed. Note. — For other cases, see Master and 

Servant, Cent Dig. {{ 385-421; Dec. Dig. | 

185.*] 

4. Ma8I«b and Sebvant ({ 107*)— Place or 

WOBK— CHANQINO CONmTIONS. 

The rule that an employer is not bound to 
protect his employes from changes in the place 
of work necessitated by the character of the 
work as it progresses would not apply where 
employes engaged in excavation were not fur- 
nished with materials to brace the walls, and 
the walls were further weakened by a parallel 
covered ditch near to that being dug which 
was unknown to the employes. 

[Ed. Note. — For other cases, see Master and 
Servant Cent Dig. H 199-202, 212, 254, 255; 
Dec. Dig. I 107.*I 

6. Masteb and Sebvant ({ 286*)— Injuries 

— JuBT Question— Neqligencb. 

In an action for injuries to an employ^ 
b7 the caving in of the walls of a ditch which 
he was assisting in digging, whether it was his 
employer's duty to brace the ditch in the course 
of the work htld a jury question. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. IS 1001, 1006, 1008, 1010- 
1050; Dec. Dig. { 286.*] 

6k Damages (S 216*)— Instbuctions— Phtsi- 

CAL AND Mental Suffebino. 

The court instructed in a personal injury 
action that, in estimating the amount of pe- 
cuniary damages allowed, the Jury might con- 
sider the physical and mental pain "suffered," 
if any, the nature, extent and severity of the 
injuries, "the extent, degree, and character of 
suffering, mental or physical, if any, its dura- 
tion and its severity," and might also consider 
whether the injury was temporary. Held, that 
the instruction referred to past physical and 
mental suffering. 

[IM. Note. — For other cases, see Damages, 
Cent Dig. H 648-655; Dec Dig. | 216.*] 



7. Dakaoes (H 32, 48*)— Ixbks or DAXJiOBa 
—Physical and Mental Suffebino. 

Where the person injured is himself eoing 
for such injuries, damages for physical and 
mental suffering may be recovered contrary to 
the role, where the suit ia bronght in a repre- 
sentative capacity. 

[Ed. Note.— For other cases, see Damages, 
Gent Dig. $S 40, 41, 71. 100-103, 255; Dec. 
Dig. if 35, Is.*] 

8. Daiiaoes (I 26*)- I^osPBomvE Oonse- 

QUENOES— "NBCESSABILY. ' ' 

"Necesaarily" means "unavoidably," "in- 
dispensably," so that a thing which necessarily 
must happen may reasonably be said to be cer- 
tain to happen. 

[Ed. Note.— For other cases, see Damages, 
Gent Dig. H 69, 236; Dec. Dig. | 26.* 

For other definitions, see Words and Phraa- 
Cfl, voL 6, pp. 4703, 4704.] 

9. Damages <| 53*)— Personal Injuries— 
Mental Suffebino. 

Mental suffering, as an element of dam- 
age, is not confined to that resulting from snch 
injuries as would from their cliaracter cause 
the injured person to be shunned or cause a 
feeling of humiliation, but may arise out of 
the fear of physical suffering reasonably cer- 
tain to continne, and continued even after 
physical pain has ceased. 

[Ed. Note.— For other cases, see Damages, 
Cent Dig. §} 100, 265; Dec. Dig. i 53.*] 

10. Damages (| 149*)— Pebsonal Injuries- 
Mental Suffebino. 

Mental suffering may be presumed to fol- 
low upon a serious physical injury causing 
pain and impairment of earning capacity, so 
that it need not as a rule be specially pleaded 
to be recovered for. 

[Ed. Note.— For other cases, see Damages, 
Dec. Dig. { 149.*1 

IL Appeal and Ebbor (| 171*)— Presenta- 
tion Below— Theobt of Pleadings. 
Though the complaint, in a personal injury 
action, merely alleged that plaintiff was ren- 
dered lame and incapable of performing labor 
by such injuries, and had undergone great 
physical suffering, and would be incapacitated 
from laboring for life, where the trial was 
conducted on the theory that pltysical and men- 
tal suffering were proper items of damage, if 
proved, defendant cannot object on appeal that 
damages for such items were allowed, though 
not more specifically pleaded. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. fj 1063, 1066, 1067, 1161- 
1165; Dec. Dig. | 171.*] 

12. Damages (| 185*)— Injuries— Sufficien- 
cy OF Evidence— Extent of Injuries. 

Evidence in an employe's action for per- 
sonal injuries htld to sustain a findiug that the 
injuries were permanent and incapacitated 
plaintiff for an indefinite time from doing man- 
ual labor. 

[Ed. Note.— For other cases, see Damages, 
Cent Dig. {g 603-508; Dec. Dig. t 185.*] 

13. Damages (| 132*)— Excessive Damages 
—Evidence. 

Evidence in an employe's action for per- 
sonal injuries htld to show that an award of 
$7,500 damages was not excessive. 

[Ed. Note. — For other cases, see Damages, 
Cent Dig. §{ 372-3S5, 396; Dec. Dig. § 132.*] 

Api>eal from Superior Court, Alameda 
County; Wm. H. Wastes Judge. 

Action by Matbew Ryan against the Oalc- 
land Qas, Light & Heat Company. From a 
Judgment for plaintiff, and an order denying 
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K rnotton for new trial, defendant appeals. 
Affirmed. 

Myrlck ft Deering, of San Francisco, for 
appellant Fitzgerald ft Abbott, of Oakland, 
for respondent 

CHIPMAN, P. J. The complaint in this 
case was 41ed in December, 1904, and was 
brought to Issue by answer in October, 1005. 
On appeal from the Judgment at the first 
trial, It was held that the evidence was suf- 
ficient to support the verdict In favor of 
plaintiff, but the judgment was reversed be- 
cause of an instruction which, in the opinion 
of the appellate court, took from the Jury a 
question of fact 10 Cal. App. 484, 102 Paa 
558. 

Respondent contends that, so far as the 
facts are concerned, the decision on the first 
appeal is the law of the case. Inasmuch as 
the evidence is substantially the same — In- 
deed, differs only in the fact that some ad- 
ditional testimony favorable to plaintiff was 
introduced. It would occupy about as mucli 
time and space to determine whether or not 
respondent's contention is sound as it would 
to determine the facts for ourselves. There- 
fore, we shall not accept the law of the case 
upon the facts as having been established. 
Plaintiff brings the action to recover dam- 
ages for personal Injury while at work as a 
laborer digging a trench for defendant in the 
streets of Oakland. The injury complained 
of occurred July 6, 1904. 

Paragraph 4 of the complaint is as fol- 
lows: "That the said excavation and con- 
struction of said trench, at said time and 
place, was dangerous to the life, body, and 
limbs of plaintiff, while employed as afore- 
said, unless the walls and banks of said 
trench were braced and secured from falling 
or caving in on plaintiff while standing in 
said trench, and engaged in his said employ- 
ment as aforesaid ; that said danger consist- 
ed in the liability that the walls and banks 
might fall and cave in on plaintiff while 
working in said trench, because of the char- 
acter of the soil, as hereinafter stated ; that 
said danger to plaintiff, while working and 
employed as aforesaid, unless said walls and 
banks were braced and secured as aforesaid, 
was at all times known and familiar to said 
defendant and its said superintendent and 
vice principal, but that despite said knowl- 
edge of said danger to plaintiff, while work- 
ing and employed as aforesaid, said defend- 
ant and its said superintendent and vice prin- 
cipal did not brace, or in any way secure, 
said walls and banks from falling upon, or 
caving In on, plaintiff while engaged in said 
trench as aforesaid; but, on the contrary, 
willfully, knowingly, and carelessly failed 
and neglected to brace, or in any way secure, 
said walls and banks from falling or caving 
in on plaintiff while working as aforesaid; 
that, had said wall been braced and secured 
aa aforesaid, the injurios to plalntifl here- 



inafter alleged eonld, and woald, not lure 
happened." 

Then follow averments particularizing at 
considerable length the diaracter of tbe 
work plaintiff was doing, his inexperience In 
similar situations, the circumstances attend- 
ing the accident, the character of the soil 
and its liability to cave, plaintlfTs Ignorance 
of the danger, defendant's failure to provide 
against the injury that befell plaintiff by 
carelessly and negligently failing to brace 
the walls of said trench to prevent their hav- 
ing in and in falling to Inform plaintiff of 
the dangerous character of his said work, by 
reason of which plaintiff "was violently Jam- 
med and pinned by said falling wall against 
the opposite wall of said trench, and suffered 
great bodily hart and Injury by the fracture 
in two places of the pelvis bone." 

Paragraph 7 is as follows: "By reason of 
said Injury received through the negligence 
and carelessness of defendant as aforesaid, 
said plaintiff has been ever since said time 
sick, sore, lame, prostrated, and rendered in- 
capacitated from performing any labor, and 
from attending to any kind of business or 
duty whatever, and has undergone great 
physical suffering and agony, and will con- 
tinue lame and incapacitated from perform- 
ing any labor for the rest of his life." The 
answer ia a qiedflc denial of most of plain- 
tiff's averments, except as to the fact that 
he was Injured while working for defendant. 
As a separate defense, it is alleged that 
plaintiff and his fellow empIoySs working in 
said trench were at all times cantioned to 
brace the walls and that defendant furnished 
lumber and materials for that purpose; that 
it was part of plaintiff's duty to prevent 
the walls of said trench from falling by 
bracing the same, of which plaintiff was ful- 
ly aware, and that the accident resulted 
from plaintiff's neglect in this regard, and 
that he voluntarily assumed all risk. It Is 
also alleged that the Injury to plaintiff was 
not the result of the earth falling on him 
but of his struggle "to free himself without 
the assistance of his fellow employes, al- 
though cautioned by them to allow them to 
assist him and extricate him from the soil." 

It developed at the trial that the walls of 
this trench were weakened by another paral- 
lel trench which had the year before been 
dug alongside and near to the trench in ques- 
tion which defendant well knew, and of which 
plaintiff was Ignorant, and that this fact 
contributed to the accident. An amendment 
to the complaint was allowed to conform to 
these facts. An answer was also filed deny- 
ing the averments of the amendment 

Plaintiff was employed by defendant Id 
digging a trench which defendant was sink- 
ing, to Oakland, for the purpose' of laying 
its pipes. The ditch began near First street, 
came up Brush to Second, then easterly on 
Second -to Grove street thence southerly on 
Grove. On Brush and Second streets the 
ditch was braced, and on Saturday, July 3^ 
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1904, the ditch on Grove street had been mn 
about 30 or 40 feet. It was between 4 and 
5 feet deep and about 8^ feet wide. The 
men ceased work Saturday aftet-noon, the 
third was Sunday and Monday, the fourth, 
was a holiday. They resumed work on Tues- 
day morning. After the men had been work- 
ing about two hours, the eastern bank of the 
ditch gave way, catching plaintiff, who was 
working In the trench. This ditch was par- 
allel to a wall surrounding the defendant's 
property, about three feet away. A year or 
more prior to digging the trench a ditch had 
been dug between It and the wall parallel 
thereto for the purpose of laying a gas pipe 
about two inches In diameter. Kirk was su- 
perintendent of the company; "did the em- 
ploying and discharging of men and directed 
the work generally when present" Welling 
was foreman, and, in Kirk's absence, "direct- 
ed and discharged the men." Welling testi- 
fied: "There was a carpenter employed by 
the comi>any at that time. Ills name was 
Dillon. Ills work was to do such carpenter 
work as might be necessary in bracing up 
and timbering the ditch that should be brac- 
ed. As a matter of fact, this ditch on Grore 
street where Ryan was hurt was not timber- 
ed up or braced. We timbered all the ditch 
on Second street as we came along Second 
street for two blocks." Dillon testified: 
"This ditch that was being constructed from 
Brush street up to Grove and down Grove 
street, In 1904, I braced It, or cribbed It, to 
keep it from caving. I know there was an 
accident July 5, 1904. 1 came up there that 
morning. I did some work there that morn- 
ing. I went there to see If they wanted any 
more bracing put In. I saw Mr. Kirk, and 
Mr. Welling, I think, was there. I asked Mr. 
Welling if he wanted any more bracing done, 
and he said he did not think it was neces- 
sary. I don't think there was any lumber 
there that morning to do the cribbing. After 
Mr. Kirk told me that, I went on over to 
another Job I was looking after. I didn't re- 
turn until after the accident. I was not 
there at the time of the accident" On cross- 
examination he testified: "I don't know as 
I know precisely what the foreman said. 
Mr. Kirk said he didn't think it would need 
any bracing there, it was getting shallower, 
so I went over to the purifiers. • • • Mr. 
Welling never gave me any instructions when 
Mr. Kirk was there, otherwise he acted in 
the capacity of foreman." Tliere is conflict In 
the evidence as to whether there was crib- 
bing material at or near the trench where 
plaintiff was at work. There was evidence 
Justifying the Jury in finding that such ma- 
terial was not there. And the fact that Kirk 
and Welling concluded that no bracing was 
necessary would account for there not being 
any material on ' hand to do the bracing. 
Moreover, the evidence showed that it was 
no part of plaintifTs work or duty In per- 
forming his task to do tills bracing. Dillon 
was specially employed to do this under the 



direction of either the superintendent, or, in 
his absence, of the foreman, and their rela- 
tion to the work was such as not only gave 
them authority to determine whether crib- 
bing should or should not be used as their 
Judgment might dictate, but devolved this 
duty upon them. 

[1] Nor can we admit the soundness of de- 
fendant's argument that Kirk and Welling 
were fellow servants with plaintiff, thus giv- 
ing effect to the rule in such cases, and re- 
lieving the defendant from liability. That 
the place in which plaintiff was working was 
dangerous is not seriously disputed ; that he 
had no warning of the danger, except such as 
his own judgment would suggest to him, is 
not questioned ; that the superintendent knew 
of the danger is manifest from the feict that 
he caused the trench to be braced until Grove 
street was reached; and It was by his di- 
rection that the ditch along Grove street was 
not cribbed. 

[2] Plaintiff had nothing to do with this 
part of the work except as directed by the 
superintendent or foreman. His work was 
with the pick and the shovel, and he had a 
right to assume that the superintendent was 
guarding his safety in the place where he 
was working so far as this particular work 
of cribbing or bracing was concerned. We 
entertain no doubt from the facts disclosed 
in this case that Kirk certainly, and we think, 
also. Welling was the agent of defendant, or 
its vice principal. 

[3] What was said in O'Connell v. United 
Railroads, 124 Pac. 1022, 1030, is equally ap- 
plicable here: "It may be said to be true that 
in a general sense, or generally speaking, the 
motorman and conductor of an electric work 
car are fellow servants, but the books are 
full of cases showing where one fellow serv- 
ant, In the discharge of a particular duty for 
his employer, may become, by reason of the 
peculiar natiire of such duty, the master's 
agent so as to bind the latter for any damage 
resulting from its negligent execution. The 
rule Is that, where the master owes a duty to 
his employe, he cannot escape responsibility 
for Its proper performance, or liability for an 
injury to one servant occasioned by a failure 
to perform such duty, by delegating its per- 
formance to another servant. Tedford v. 
Los Angeles EHec. Co., 134 Cal. TO [66 Pac. 
76, 54 h. R. A. 85]." In th6 Tedford Case 
the court said: "The fellow servant to whom 
the performance of such duties is assigned 
becomes, with respect to that particular duty, 
the special representative of the employer — 
somietlmes called a vice principal. In such 
case negligence of the servant is the negli- 
gence of the principal, for which the latter 
must answer." (Citing cases). 

There was evidence that the parallel ditch 
referred to weakened the bank and added a 
further danger to the workmen on the ditch 
being dug and had a tendency to cause the 
caving. This was known to defendant, and 
was unknown to plaintiff. He had no special 
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knowledge or experience In dltcb digging 
either along the streets of Oakland or else- 
where. It Is contended by appellant that 
"where the place in which the employ^ are 
working Is made by the employes themselvee, 
and material suitable in quantity and quality 
to make it safe and suitable tools and compe- 
tent men to assist are furnished by the mas- 
ter, if the place be not made safe through the 
omission to use or negligent use of such ma- 
terials even though by a foreman or even by 
a superintendent, the negligence is that of a 
fellow servant, for which the master is not 
responsible." Callan v. Bull, 113 Cal. 593, 
605, 45 Pac. 1017, McDonald v. HofTman, 10 
Cal. App. 515, 102 Pac. 673, Kerrigan v. Mar- 
ket St. Ry. Co., 138 Cal. 506, 71 Pac. 621, 
are cited In support of this contention. In 
Callan y. Bull it was held that: "If the ap- 
pliance is furnished by the master for the 
purpose of enabling the servants to perform 
the work tn which th^ are engaged, be is 
required to see that it shall be reasonably 
safe for that purpose; but, if the prepara- 
tion of tliat appliance is a part of the work 
which the servant is required to perform, the 
master is not liable for any defect in its 
preparation," In that case plaintiff and oth- 
er workmen were building a Jetty and the 
place where the work was to be done was pre- 
pared by the laborers themselves, for which 
suitable materials were supplied. In McDon- 
ald T. Hoffman plaintlfF was one of a number 
of carpenters "engaged in the same general 
work in and about the construction of a build- 
ing and warehouse." It became necessary 
for the workmen to construct a scaffold or 
platform on which to work. All of the ma- 
terials necessary for the construction of the 
platform were there at their hands. Kerri- 
gan v. Market St Ry. Co. was a case where 
the plaintiff and others were engaged in load- 
ing ties on a platform car and the ties were 
held In place by stakes, on the front and sides 
of the car, which were made and adjusted by 
the men themselves from material at hand. 
It is not difficult to perceive that the facts 
in those cases were very different from the 
facts here. Neither Kirk, Welling, nor Dil- 
lon was engaged in tlie same work that plain- 
tiff was doing, except in the most general 
way. They were especially charged with the 
duty of dcterniluing when and where the 
trench re<iuired bracing and to attend to hav- 
ing it done. Plaintiff's only duty was to do 
the work to which he was assigned, namely, 
to shovel dirt out of the trench. Besides, if 
there was any duty put upon him to do the 
bracing, the Jury found ou sufficient evidence 
that materials for that purpose were not fur- 
nished. 

In this connection It is urged by appellant 
that the place of work ehauKed with the 
work and that no omli^sion of duty owed by 
the defendant to plaintiff is shown, and hence 
the verdict should have been for defendant. 
2 Labatt on Master and Servant, § 588, is 
cited, where the author says: "Where the 



work is of such a cbaiacter that, as It pro- 
gresses, the environment of the servant must 
necessarily undergo frequent changes, the 
master is not bound to protect the servants 
engaged in it against the dangers resulting 
from those changes." It cannot be said that 
the place of the work changed in the sense 
contemplated by the cases cited in support of 
the text so far as any danger attended the 
work. And bad defendant continued to pro- 
tect the workmen by bracing the sides of 
the trench as it had done up to the day be- 
fore the accident, no Injury would have oc- 
curred. 

[4] The rule contended tor does not apply 
in this case because materials were not fur- 
nished the men in the ditch to protect them- 
selves, and there was a bidden danger in the 
covered ditch that had been dug alongside 
of the ditch in which plaintiff was working 
known to defendant and unknown to plaintiff, 
and there was evidence that this old ditch 
contributed to the caving in of the walls. 

[6] Furthermore, the question whether it 
was defendant's duty to brace the trench was 
a question for the Jury. "Whether the depth 
of the soil, the hidden causes known only to 
defendant, and the character of the soil, 
were such facts as to make it the duty of the 
defendant to brace the trench, was a question 
peculiarly for the determination of the Jury." 
10 CaL App. 490, 102 Pac. 560, supra. 

Error is claimed in the giving of the fol- 
lowing Instructions: 

"(10) If you find that the plaintiff Is en- 
titled to recover, you may award him such 
damages, within the amount claimed, as in 
your opinion will compensate him for the 
pecuniary damages proved to have been sus- 
tained by him and proximately caused him 
by the wrong complained of. -\nd, in esti- 
mating the amount of such damages, you 
may consider the physical and mental pain 
suffered, if any, the nature, extent, and se- 
verity of bis injury or injuries, if anj% the 
extent, degree, and character of suffering, 
mental or physical, if any, its duration and 
its severity, and medical expenses incurred 
or paid, the cost of nursing and attendance, 
if any, and the loss of time and value there- 
of, and the loss of earning capacity, if any. 
You may also consider whether the injury, 
if any, was temporary in Its nature, or la 
permanent In Its character. And from all 
these elements you will resolve what sum 
will fairly compensate the plaintiff for the 
injury sustained. 

"(17) If you find that the plaintiff Is en- 
titled to recover, the measure of his recovery 
is what is denominated compensatory dam- 
ages; that is, such sum as will compensate 
him for the injury he has sustained. The 
elements entering into this damage are the 
following: (1) Such sum as will compensate 
him for the expenses he has incurred In car- 
ing for and nursing him during the period 
that he was dlssibled by the injury, not ex- 
ceeding the amount alleged in the complaint 
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(2) Tbe value of bis time during the period 
that he was disabled by the injury. (8) If 
the Injury has impaired the plaintiff's power 
to earn money In the future, such sum as 
will compensate him for such loss of power. 
(4) Such reasonable sum as the Jury may 
award for pain suffered or to be necessarily 
Buffered from the Injury. The first two of 
these elements are the subject of direct proof, 
and are to be determined by the Jury on the 
evidence they have before them. The third 
and fourth elements are from necessity left 
to the sound discretion of the jury, but the 
damages In all cannot exceed the amount al- 
leged In the complaint." 

Appellant seeks a reversal because the court 
In these instructions "makes no distinction 
between mental and physical suffering," and, 
furthermore, that "the vice of all this is that 
the complaint does not charge any mental 
8uff«rlng. It merely alleges past physical 
suffering, and does not allege future pain, 
physical or mental." 

[81 Instruction No. 16, we think, should be 
read as in the past tense, and as referring 
to past physical and mental pain. The courts 
apply a different rule where the plaintiff sues 
In a representative capacity and where the 
victim of the itojury is the plaintiff. 

[7] In the latter ease damages for physical 
and mental suffering may be recovered. Me- 
lone V. Sierra Ry. Co., 151 Cal. 113, 116, 91 
Pac. 622. 

Paragraph 4 of instruction 17 is attached 
on tbe ground that it makes no distinction 
between mental and physical suffering. The 
role of damages is laid down in section 3283 
of the Civil Code: "Damages may be award- 
ed, in a Judicial proceeding, for detriment re- 
sulting after the commencement thereof, or 
certain to result in the future." In Melone 
V. Sierra Ry. Co., supra, the Jury were in- 
structed that an element of damage was 
"such reasonable sum as the Jury shall award 
him on account of the pain and anxiety that 
he has suffered or may suffer by reason of 
his Injuries"; also, that the Jury may take 
into consideration "the physical and mental 
R'T^f^Hng he may have sustained or may un- 
dir^xi) in the future by reason of his inju- 
ries." These instructions were held error, 
while It was also held that the true rule was 
given in an instruction that plaintiff was en- 
titled to "recover not only such damages as 
he may have suffered, but also 'such dam- 
ages as by the evidence it is reasonably cer- 
tain he will suffer in the future.' " The er- 
roneous instructions were condemned l»ecause 
they left out the element of certainty as to 
the future suffering, whereas the statute al- 
lows only such damages as are "certain to 
result in the future." The language used in 
the present case Is — "pain suffered or to 6e 
necegaarily suffered from the injury." 

[•1 "Necessarily" means "unavoidably"; 
"Indispensably." Webster. A thing which 
necessarily must happen may reasonably be 



said to be certain to hapt^en. To say that 
from a given physical injury physical or 
mental pain must necessarily be -suffered la 
only another way of saying that it is certain 
to result The statute makes no distinction 
between physical and mental suffering, and, 
in a case where mental suffering is a proper 
element of damage at all, the damage is not 
necessarily confined to the date of the trial 
but "damages may be awarded • • • for 
detriment • * * certain to result in the 
future." So far as concerns damages for 
pain to be suffered in the future, this court 
held, in Scally v. W. T. Garratt & Co., 11 
Cal. App. 138, 153, 104 Pac. 325, that they 
are recoverable, and that case had the sanc- 
tion of the Supreme Court. Mental suffer- 
ing can hardly be said to be susceptible of 
direct evidence. 

[I] In personal injury cases mental suf- 
fering arises out of the physical injury and 
depends much upon the extent, character, 
and probable durability of the Injury. It 
may also arise out of the dread of physical 
suffering reasonably certain to continue in 
the future; and this, it seems to us, would 
be something apart and different from tbe 
physical suffering itself. If one is conscious 
that a long period of physical suffering is in 
store for him, he must necessarily undergo 
mental anxiety and worry by reason of this 
feeling. We do not think that mental luf- 
fering which may be considered as an ele- 
ment of damages is confined to such inju- 
ries as would from their character cause the 
X>er8on to be shunned or would produce a 
feeling of humiliation and mortification. To 
be injured so as to cause total blindness 
would inspire In one's associates only pity 
and sympathy. But mental suffering would 
Inevitably follow such a calamity, and such 
suffering would be something more than and 
apart from that form of mental suffering 
described as physical pain, referred to in 
Merrill T. I/. A. Gas & E. Co., 168 Cal. 4»9„ 
512, 111 Pac. 6.34, 640 (139 Am. St. Rep. 134), 
cited by appellant. So of one crippled for 
life and unable ever to engage in occupations 
to which he was accustomed, or for which 
he was fitted, he might well be said to suffer 
mental i>ain which is "something more than 
that form of mental suffering described as 
physical pain." He may in some classes of 
injuries no longer suffer physical i>aln, but 
his mental suffering may be none the less 
acute, and may be directly referable to the 
injury he has received. In the present case, 
as we shall see, the plaintiff was on crutch- 
es at the time of the trial and had been for 
over six years, and entirely Incapacitated to 
perform physical labor and was still suffer- 
ing pain from his Injuries. He was over 40 
years of age, and had no trade, and no seden- 
tary occupation was open to him because his 
capacity was limited to that of a day labor- 
er. Thus handicapped, hia outlook Into the 
world before him could not be otherwise than 
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accompanied by gloomy forebodings and more 
or less mental anxiety and suffering. 

[1 0] As mental suffering is something which 
may be presumed to follow upon a serious 
injury producing physical suffering and Im- 
pairment of one's capacity to earn a llylng. 
It has been held not necessary to be spe- 
cially pleaded. There is a distinction be- 
tweoi mental impairment and mental suffer- 
ing. It has been held that in the former 
case It must be specially pleaded and proven 
(Comasliey v. N. P. Ry. Co., 3 N. D. 276, 65 
N. W. 732); but aa said In an instructlTe 
opinion In Gagnier t. City of Fargo, 12 N. 
D. 219, 96 N. W. 841, after having pointed out 
the seriousness of the Injury suffered and 
distinguishing the Comaslcey Case: "Such 
evidence clearly shows physical injuries from 
which physical pain and mental suffering 
necessarily follow. Mental suffering is the 
natural and necessary result of physical in- 
jury, and equally as much so as physical 
pain. The physical Injury being proved, pain 
and mental suffering are presumed. The 
physical pain and mental suffering need not 
be pleaded nor specially proved, but are tak- 
en to follow as a necessary consequence of 
the physical injury, and to be inseparably 
connected therewith. There is great uni- 
formity In the authorities on this question" 
— citing 1 Sutherland on Damages (2d Ed.) 
H 418-421, and numerous cases. See 2 Suth- 
erland on Damages (3d Kd.) | 421. Mr. 
Sutherland says: "The Jury may consider 
the case with all its tactB, and take Into ac- 
count, not only the physical pain, but also 
Buch mental suffering as they are satisfied 
must have been experienced as the natural 
result of the wrong done or the Injury in- 
flicted." 4 Sutherland on Damages (3d Ed.) 
i 1243, and a large number of cases in foot- 
note. "When bodily pain is caused, mental 
suffering follows as a consequence, especially 
when the former is so severe as to create ap- 
^inrebension and anxiety; as where one Is 
'conscious of the impairment of his earning 
capacity." Id. 

[11] Whatever may be the rule of pleading 
in this state, the trial in the present case was 
conducted on the theory that physical and 
mental suffering were proper matters of in- 
quiry. The pleadings were sufficient to war- 
rant the invocation of the rule that it is now 
too late to make the objection urged. Tnf- 
free v. Polb«nas, 108 Cal. 670, 41 Pac. 806 ; 
Cushing V. Pires, 124 Cal. 663, 67 Pac. 572; 
Larkin v. Mullen, 128 Cal. 449. 60 Pac. 1091 ; 
Merrill v. Pac. Transfer Co., 131 Cal. 682, 63 
Pac. 815. The subject of plaintiff's injury, its 
nature and character. Its extent, its probable 
durability, its effect as producing physical 
pain and suffering, and, at least by inference. 
Its causing mental suffering, were gone Into 
with great minuteness by quite an array of 
medical w^itnesses, without objection from 
either party. These medical examinations 
hare been going on to some extent ever since 



the accident, and were brought down almost 
to die day of the second trial. No question 
was raised at the trial that this evidence 
was outside or beyond the issues. There was 
evidence that for 6^/2 years plaintiff had suf- 
fered physical pain from his hurt, and was 
then suffering. Plaintiff testified that he 
was first taken to the receiving hospital, then 
to bis home, and from there to the Provi- 
dence Hospital. He was put in splints for 
a week or two and next In plaster — from the 
pit of his stomach to his toes, and so re- 
mained four or five months, taking medicine 
daily. "The skin all peeled off from me, 
every place the plaster was on." For a 
while he was wheeled around in a chair after 
the plaster was removed. He then went on 
crutches. "I carried crutches four or five 
years. • • • I tried various times to get 
along without them, I couldn't. When the 
ditch fell in, I thought I could feel all my 
bones cracking. I thought It was the last of 
me. From that time and while I was in 
plaster cast I suffered pain around my hips, 
my legs and my knee. Continues yet at 
times. I feel it here in the groin, in the 
back, and in my knee. At the time of the 
accident there was no difference in tlie siae 
of my legs. There is now. I don't exactly 
know what It is. The doctors measured 
them; the left leg Is smaller than the right. 
I was receiving (2.25 per day at the time 
of the accident. Since that time I have not 
been able to do any pliystcal work. I am 
not able to lift anything. The difficulty aeems 
to be in my back and hips and my leg, and 
am not able to use a pick and shovel at the 
present time. If I try to walk up an In- 
cline or upstairs, it hurts me In the knee, 
from the knee up. In my left leg. The hos- 
pital bill was (400. * * * I have never 
done anything but laboring work. I have no 
trade." On cross-examination be testified: 
"These medical examinations have been go- 
ing on from time to time for the past six 
years, and up to three weeks ago. Some 
were made in an endeavor to cnre me, oth- 
ers were made for the purpose of ascertain- 
ing whether or not I had suffered any frac- 
ture." 

Dr. James P. H. Dunn and Dr. H. Koford 
attended plaintiff at the hospital. Dr. Dunn 
testified: "I determined what his injury was 
after making an examination of him. • • • 
He remained in the hospital under my care 
until the 1st day of January, 1805, I think. 
I had a bed prepared especially for lilm, what 
we call a fracture bed, and the patient 
couldn't move, and we could not move the 
patient on account of the fracture of the 
pelvis, and I had a mattress made with a 
trap in it We examined the fractures of 
the bones under the anesthetic, then put a 
bandage about the body, about the hip here, 
and then applied a split here from the axilla 
to the leg, in order to keep the body at rest 
and stop any movement of the patient, 
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* • • wbta I -#88 aute'there would be bo 
danger of abscess forming and tben I placed 
a plaster cast on tbe patient from here, cov- 
ering In tbat wbole 1%. [lUuBtrating.] Tbe 
piaster cast extoided from the lower ribs 
down to the toes of tbe left foot. * • • 
Wben I examined Mm nnder the anesthetic, 
I found a fracture of the pelris. * * * I 
am positiTe that neitlier of these fractures 
which I found united. I am positive that 
they did not. * * * I have examined him 
recently. I am still of the opinion that there 
is no milon. I have examined him within a 
week. I will say that I do not think it ad- 
visable to perform ttie operation which is 
possible to create a onion there, on account 
of the danger, and tken yon don't know, you 
are not positive what leevlt yon will get In 
my opinion' Byan in bis present condition is 
not capable of doing an^ physiical labor. In 
my opinloQ his Injuries are permanent. 
Those fractures which be bad are very rare. 
He was extremely tender over the l^t pubic 
bone, and be is tender now. There Is a ten- 
derness there now. Tbat dlsdoration I spoke 
of extends to the thigh. My charge for treat- 
ing was 11,000. There were a number of 
pbyatdans who saw the patient with me." 
Dr. Koford testified, corroborating the opin- 
ion expressed by Dr. Dnnn. He testified: 
"After tbe cast was removed, we found him 
practically the same as when we put it on. 
Tbe discoloration was gone, but he had his 
pain on pressure. He was unable to stand 
on bis leg. He complained of pain. He was 
In the hospital six months altogether. When 
he left, he walked with crutches. • • • I 
noticed no ditTerenoe in the legs of Ryan 
when he went into the hospital. They are 
not the same now." The left leg, be testified, 
is smaller and shorter than the right. Dr. 
O. D. Hamlin testified: "There was an ap- 
parent shortening or tilting of the pelvis. 

• • ■• I would say that the atrophy in 
Ryan's left leg was due to Injury. From 
tbe fact tbat tbe atrophy has existed a num- 
ber of years, I would say that the Injury 
wonid probably be more or less permanent. 
Just bow permanent or how long that would 
last It would be impossible to say. I would 
say that there was a tendency for It to last 
a very long time." Dr. Hamlin examined 
Mm three or four weeks before the trial. Dr. 
W. B. Coffey examined Mm. He testified: 
"I found tbat Ryan had a defective locomo- 
tion and wasting of bis left limb, and the 
apparent motion at tbe Junction of the back 
with one of tbe pelvic bones. In addition to 
that be suffered from an injury to the pubic 
end of the pelvis." Further describing his 
condition be said: "Any serious injury tbat 
would produce motion in that joint would 
render the individual practically disabled 
permanently. It would require a good deal 
of force to produce a separation at that point, 
but after the injury was received the slight- 
est motion would permanently disable a man. 



It Is an nnoommon lajdry." He assisted la 
an X-ray examination. He testified: "Tbe 
plctnre b«n shows there has been a. frac- 
ture. It Is overlapping here cm the left side 
of tbe body. Here is a thickening that na- 
ture has thrown out to repair the substance 
what we call callous. Shows a complete 
union at that point with a slight overlapping. 
* * * I bad Ryan stand up and walk to 
see if we could detect any motion at this 
point that I have previously mentioned and 
observed his gait I could not detect any 
motion. If there is motion and this wasting 
is still present, and If It Is true tbat be baa 
pain In that point, even without apparent 
motion, then he is permanently injured. 
There might be motion there and no one de- 
tect it • • • I do not know whether the 
man has pain because I caimot question his 
honesty or veracity. If he has i>ain (and he 
so claimed wben the doctors were examin- 
ing Mm) even if It were without motion, then 
he is permanently injured, and the man is in 
a serious condition. I would say worse now 
than when I examined him before because 
It has run a longer period" The skill of 
eight dlilerent physicians was sought in an 
effort to determine more particularly the 
permanency of plaintUTs injuries. That he 
had been seriously injured no one questioned. 
The controversy seemed to be liow serious 
and bow permanent was the Injury. 

[12] In the somewhat conflicting testimony 
there was ample to justify the Jury in regard- 
ing plaintiffs Injuries as i>ermanent, and 
that he was incapacitated to do manual la- 
bor, and would so continue for an indefinite 
period of time. We may well imagine plain- 
tiff's mental anxiety and worry and suffering 
as he was subjected to this antemortem ex- 
amination by so many doctors, resulting at 
the best in grave doubt of his ultimate recov- 
ery or his ability ever again to earn a living 
by manual labor. 

[13] Defendant's cMef reliance for a re- 
versal Is tbat the jury were permitted to 
consider future mental suffering as an ele- 
ment of damage. When we take into account 
his physician's fee, $1,000, and tbe hospital 
charges, $400, and his earning capacity when 
he was Injured at $2.25 per day for the work- 
ing days in six and a half years, the differ- 
ence between tbat sum and $7,600, the amount 
of the verdict, it will appear that the jury 
were not required to speculate as to future 
damage. The difference is readily accounted 
for by tbe physical and mental suffering he 
endured for this long period, not to speak 
of the advance in wages stnce 1904, wMcfa 
would Itself more than make up the difference. 
From this point of view, assuming that plain- 
tiff is entitled to damages. It seems to us in- 
conceivable that defendant should undertake 
to escape liability altogether because of an 
imaginary uncertainty as to the period for 
which damages were awarded for phyriical 
and mental suffering. Without considering 
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that plaintiff la In aU probability disabled for 
life, tbe verdict was reasonable, but if this 
injury is permanent, as the erldence shows 
It Is, he is but poorly recompensed. 

We are unable to take any view of the 
case that will Justify a reversal. The Judg- 
ment and order are therefore affirmed. 

We concur: HABT, J. ; BURNETT, J. 



WHITNEY ▼. ARONSON. (Civ. 1,003.) 
(District Court of Appeal, Third District, Cal- 
ifornia. Jan. 13, 1913.) 

1. Evidence (S 457*)— Parol Evidence — 
Ambiguities— "WiNTEB Months." 

A lease which provides that the lessor 
shall furnish heat during the "winter months," 
but does not show whether the term was used 
in its technical or popular sense, is ambiguous, 
and evidence should be admitted to show what 
was meant; the winter months in a technical 
sense being December, January, and February, 
in the popular sense being the cold months, 
while the astronomer would say that winter 
extended from tbe winter solstice, about De- 
cember 21st, till the vernal equinox, about 
March 21st 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. {{ 2104, 2107, 2108; Dec. Dig. $ 
457.*] 

2. Evidence (| 616*)— "Stan dabd of Heat." 

In an action involving the question of heat 
between a lessor and lessee of offices, an an- 
swer to a question, "What is the standard 
temperature of offices that are required to be 
heated?" was improperly stricken by the court 
on the ground tliat there was no standard; 
the test being that degree of heat generally 
recognized and approved b:^ the class of per- 
sons engaged in such a building for a similar 
purpose. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. { 2325; Dec. Dig. § 516.*] 

Appeal from Superior Court, City and 
County of San Francisco; Geo. H. Sturte- 
vant, Judge. 

Action by Arthur li, Whitney against A. 
Aronson. Judgment for defendant, and plain- 
tiff appeals. Reversed. 

N. A. Eisner, C. H. Oatman, and H. W. 
Phllbrook, all of San Francisco, for appel- 
lant. Hugo K. Asher, of San Francisco, for 
respondent 

BURNETT, J. The controversy is between 
a lessor and lessee. The former insists that 
rent is due, and the latter that, by reason 
of the lessor's failure to keep a certain cove- 
nant, the lease has been terminated and the 
lessee absolved from any further obligation. 
The covenant in question is as follows: "That 
the lessor agrees to supply the premises 
with heat during the winter months without 
cost to the lessee." It is claimed by the 
lessor that this covenant called for "beat" only 
during tbe months of December, January, 
and February, and that tbe term could not 
be extended by parol testimony. On tbe 
other baud, the lessee sought to Introduce 



evidence that- tbe Intention of the parties 
was to provide for the cold season, and not 
simply for the said three months. The learn- 
ed trial Judge agreed with the contrition of 
the lessor and held that the parties had defi- 
nitely and clearly expressed their intentioii 
in writing, and they must thereby abides and 
he therefore sustained an objection to ques- 
tions asked with a view of showing that 
the parties attributed a more comprehensive 
meaning to the term employed, and that the 
lessor actually so treated the contract, and 
also that there was a failure to supply beat^ 
when needed, in other cold months. 

[1] Assuming that the expression was am- 
biguous or uncertain, then it is not disputed 
that "It must be interpreted in the sense In 
which the promisor believed at tbe time of 
making It that the promisee understood It." 
Civ. Code, § 1649. It is also, of course, well 
settled that, "When the meaning of tbe lan- 
guage of a contract is considered doubtful, 
the acts of tbe parties done under it afford 
one of tbe most reliable clews to tbe inten- 
tion of the parties." Rockwell ▼. Light, 6 
Cal. App. 563, 92 Paa 64»; HUI T. McKay, 
94 CaL 6, 29 Pac. 406. 

If the covenant in question admits of vary- 
ing constructions, there is another rule also 
to be kept in view, stated by Mr. Justice 
Shaw in Stein v. Archibald, 151 Cal. 223, 90 
Pac. 537, as follows: "It is a well-settled 
principle, applicable to the construction of 
contracts, that where one construction would 
make the contract unreasonable, unfair, or 
unusual and extraordinary, and another con- 
struction, equally consistent with the lan- 
guage, would make it reasonable, fair, and 
Just, tliat the latter construction is tbe one 
which must be adopted. It is also a princi- 
ple of construction, with respect to ambigu- 
ous contracts, that the circumstances But- 
rounding and known to both parties at the 
time of the execution of the contract may be 
taken into consideration In determining tlie 
meaning to be conveyed." 

Reverting now to the expression used, can 
it be said to involve any uncertainty or am- 
biguity? I am of the opUiiou that this 
should be answered in the affirmative for tbe 
reason that it does not appear whether the 
term "winter months" was used in a tech- 
nical or popular sense. In the common lan- 
guage of tbe people, tbe "winter months'* 
are the cold months ; but, when they use tbe 
language with greater scientific accuracy, 
they mean tbe months of December, January, 
and February. The astronomer, on tbe other 
hand, would say that the winter, north of 
the equator, lasts from tbe winter solstioek 
about December 2l8t, till the vernal equinox, 
about March 21st One of the definitions 
given in Webster's New International Die. 
tlonary of the word "winter" is "tbe season 
of the year, in any region, in which the noon- 
day sun shines most obliquely ; the coldest 
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season of the year ; hence, flg., cold weath- 
er." In common parlance the word "win- 
ter" Is generally so used. In fact, to ordi- 
nary conversation, It Is perhaps seldom that 
the term "winter months" is used with the 
limitation contended for by respondent. I 
think, therefore, that it cannot he said that 
the term reveals, definitely and clearly, the 
Intention of the parties so as to exclude pa- 
rol evidence. 

Of course. If we are permitted to invoke 
the rule of reason or probability, there can 
be no question as to the result It la not 
likely that the lessee of an oflJce In the dty 
of San Francisco, containing a heating plant, 
would be satisfied with an agreement on the 
part of the lessor to operate that plant and 
furnish heat to the office during the months 
of December, January, and February only. 
If the heat were confined to those months. 
It would not be disputed by one familiar with 
the climate there that, during a considera- 
ble period of time, the office would be un- 
tenantable. It Is to be supposed that the 
parties had to view the necessities of the 
situation and framed their agreement accord- 
ingly. Indeed, it does appear, from the fol- 
lowtog testimony of defendant, that be con- 
strued his covenant as conveying this larger 
and more reasonable slgnlflcatlon: "Mr. Eis- 
ner: Q. Daring what months did you supply 
beat for that buildtog? Mr. Aionson: ▲. 
Any time when it Is cold. Q. Any time 
when It Is cold? A. Yea, sir. That Is the 
orders the men have got. We are not sttogy 
with oil. Q. Yon are accustomed at all times 
to supply heat? A. Tes, sir." But, as al- 
ready todlcated, the court took a different 
view of the contract, and it cannot be said 
that this did not affect the result to the 
prejudice of plaintiff. 

[2] Another ruling of the court to this 
connection demands consideration. William 
a Leland, an expert witness for plaintiff, 
was asked these questions, "What Is the 
standard temperature of offices that are re- 
quired to be heatedr' and "What Is the 
standard temperature of office bnildingsr' 
The court sustained an objection to each, 
stattog, "There is no standard." l%e agree- 
ment was to famish heat, and that the 
premises were to be used for offices. The de- 
gree of heat was not specified; but it is ap- 
parent that the only fair construction of the 
provision Is that plaintiff was to furnish snf- 
flclent heat for the contemplated use. It 
would not do to say that any degree of heat 
would satisfy the requirement of the con- 
tract It would be equally umreasonable to 
hold that an excessive amount could be de- 
manded by the tenant There is also, un- 
doubtedly, a difference to the degree of heat 
required by different persons to prodvice com- 
fort, and likewise there is a difference In the 
requirement for an office and for iwemises oc- 
cupied for other purposes. It would seem 



that there must be some measure or test to 
apply to the covenant to question to deter- 
mine whether it has been observed. It must 
be the degree of heat generally recognized 
and approved by the class of persons engag- 
ed to that particular bustoess, or, what is 
probably the same thing, the amount of heat 
to make him comfortable, required by the 
average person occupying such a building for 
a similar purpose. The witness had testified, 
but the testimony was stricken out, that the 
standard temperature was about 70 degrees. 
There would probably be no dissent from 
this; and unless the court is to take Judi- 
cial notice of it, as a matter of general no- 
toriety, I think the answer of the witness 
should have been allowed to stand. Some 
other toteresttog questions are discussed by 
counsel, but it is deemed unnecessary to no- 
tice them at this time; 

I think the Judgment and order should be 
reversed, and It is so ordered. 

We concur: OHIPMAN, P. J.; HABT, J. 



(n cu. App. Si) 
cm OF OXNARD v. BELLAH, City Oerk. 
(Civ. 1,23T.) 

(District Court of Appeal, Second District, 
California. Jan. 17, 1913.) 

1. Municipal Cobforations ({ 918*)— Cbk- 
ATiON OF Indebtedness — Election — Sub- 
mission OF Question. 

A proposition which, as stated on the bal- 
lot submitted to the voters of a city the ques- 
tion whether bonds should be issued in a cer- 
tain sum for the acquisition, construction, and 
completion of a municipal street lighting system 
sufficiently submitted the question whether an 
indebtedness should be tocurred for such pur- 
pose. . 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. K 1919-1923; Dec 
Dig. { 918.»] 

2. Municipal Cobpokations (J 918*)— Bond 
Election— Validity. 

The statute providing that propositions 
for incurring mdebtedness for more than one 
object may be submitted at the s^ne election 
permits the submission of various propositions, 
though the ordinances in relation thereto be 
passed at dilferent times; and lience a city 
l>ond election was not invalid because called 
by separate ordinances, even though a single 
ordinance might have embodied all the propo- 
sitions submitted. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. U 191&-1923; Dec. 
Dig. S 918.*] 

3. MimiciPAi. CoBPoaATiONS (S 918*)— Ordi- 
nance Calling Bond Election — Sufti- 

CIENCT. 

A city ordinance calling a bond election 
and providing that the ballots should contain 
die provision relative to incurring the todebt- 
edneas, and that connected therewith should be 
printed the words "Tes" and "No," sufiBciently 
fixed the manner of voting. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. ff 1919-1923; Dec 
Dig. I 918.*] 
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4. MtlNICIPAI. OORPORATIONS (f 918*)— IS- 
SUANCE OF Bonds— Amount— Estimate. 

It is not essential that municipal bonds 
issued pursuant to an authorization of tlie 
voters, following an ordinance wherein the 
cost of the proposed improvements is estimat- 
ed, shall be for the full amount of the estimate, 
but the bonds may be issued for a lesser 
amount if the board of trustees are of the 
opinion that such an amount only is necessary. 
[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. {{ 1919-1023; Dec. 
Dig. I 91&*] 

5. MuNiciPAi. C0BP0KAT10N8 (8 927*)— Vabi- 

ANCE BETWEEN BONDS AND OBDINANCES. 

A city clerk could not refuse to sign mn- 
nicipal bonds because they differed from the 
bonds described in the preliminary ordinances 
in respect to the time when the bonds and in- 
terest thereon were made payable; it not be- 
ing necessary or material that such time be 
specified in the ordinances. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. | 1940; Dec Dig. | 
927.*) 

Original petition for mandamus by the 
City of Oxnard against G. B. Bellab, as City 
Clerk. Altecnatlre writ made peremptory. 

Clias. F. Blackstock, of Oxnard, and Merle 
J. Rogers, of Ventura, for petitioner. G. R. 
Bellali, of Oxnard, In pro. per. I. W. Stew- 
art, of Oxnard, and Hiatt & Selby, of Los 
Angeles, amlci cariie. 

PER CURIAM. In mandamus. The alter- 
native writ was issued by this court upon the 
filing of an affidavit setting forth that the pe- 
titioner, a municipal corporation, through Its 
board of trustees, employed certain engineers 
to assist In making estimates of the cost of a 
proposed municipal water system for the 
city; that, after consultation with such en- 
gineers, the board of trustees made an esti- 
mate that the cost of such proposed water 
system would amount to $107,513.76; that 
thereafter the board, by an ordinance adopt- 
ed February 6, 1912, determined and de- 
clared that the public Interest and necessity 
demanded the actiulsition, construction, and 
completion of such Improvement; that the 
estimated cost of the same Is $107,513.76; 
that such cost is too great to be paid out of 
the ordinary annual income and revenue of 
said city ; and that It is the Intention of the 
board of trustees of said city to call a special 
election for the purpose of submitting to the 
qualified electors of the city of Oxnard the 
proposition of Incurring a debt In the sum 
of $100,000 for the purpose of acquiring, con- 
structing, and completing such municipal 
waterworks, which ordinance was duly pub- 
lished. Thereafter the lx)ard of trustees by 
resolution called a special election to be held 
on the 5th day of April, 1912, for the pur- 
pose of Incurring, on the part of said dty of 
Oxnard, a debt for the purposes set forth In 
the ordinance above referred to. By section 
2 of said resolution It was stated that said 
proposition, to be voted on at said election, 
is the following, to wit, the issuing of bonds 



of the dty of Oxnard In the sum of $100,000 
In accordance with the laws of the state; 
and further providing for the number and 
denomination of the bonds and rate of Inter- 
est they were to l>ear, and tliat such Interest 
should be payable semiannually on the 1st 
day of June and the Ist day of December of 
each year. On the 13th day of February, 
1912, the board of trustees passed another 
and further ordinance determining that the 
public Interest and necessity demanded the 
acquisition by said city of a certain other 
municipal improvement, to wit, the acquisi- 
tion, construction, and completion of a muni- 
cipal lighting system, the estimated cost of 
which is $31,607.98, which ordinance was 
duly passed, signed, and published ; and an 
election was to be held In said dty of Oxnard 
on the 5th day of April for the purpose of 
voting thereat upon the proposition of Incur- 
ring a debt upon the part of said city for- the 
purpose set forth in said ordinance. By sec- 
tion 2 of said ordinance It was provided 
that bonds should be issued in the sum of 
$30,000, giving the denomination thereof, the 
rate of interest, and when payable. The sab- 
Btantial form of the bond in each instance 
was set forth in tlie ordinance. The ordi- 
nance, in relation to the municipal street 
lighting system, called for an election to be 
held on the 6th day of April, and provided 
for the manner In which the votes should be 
cast, and provided further that said ballots, 
with respect to said public improvement, 
should contain the following proposition to 
be voted on by the voters: 



Shall bonds of the city of Oxnard In 
the anm of 130,000 be iBsued for th< 
purpose of the acquisition, construc- 
tion and completion by aald city of 
Oxnard of a certain muDlclpal Im- 
provement, to wit, a municipal atreet 
lighting aystemT • • * 



Tea 



No. 



The proposition, with reference to the vote 
upon the municipal waterworks system, was 
In practically the same form. The ordinanc- 
es further provided that the t>allot8 should 
be in all respects In accordance with the gen- 
eral election laws of the state of California, 
in so far as the same apply to a monldpal 
corporation, and that the special election 
shall be conducted in accordance with the 
election laws of the state of CalUomia, In so 
far as applicable to municipal corporations. 
The election officers were duly selected and 
named, places for voting designated, and no- 
tice of said election given. The resolutions, 
with reference to the two municipal entM-- 
prises as to the election, the t>onds, and mat- 
ters connected therewith, were identical. 
The election, so called, was regularly held, 
and both propositions were submitted to the 
voters upon the same day and the same bal- 
lot This pursuant to resolutions of the 
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board of truiitees; and at said election more 
than two-thirds of the electors voting voted 
In favor of the Issuance of the bonds of both 
Idnds, and a canvass of the vote was regu- 
larly h^d, and sach result declared. There- 
after the board of trustees duly adopted an 
ordinance providing for the Issuance of the 
bonds for said Improvements, directing the 
signing thereof by Its officials, the sale there- 
of, and the publication of the proceeds for 
the purposes expressed in the general Inten- 
tion ; that said dty, through its boards, caus- 
ed to be prepared and presented said bonds, 
signed by the president and treasurer of said 
city, as by the ordinances provided, and pre- 
sented the same to said respondent Bellah, 
the clerk of said city, with a demand that 
he countersign said bonds, as by the ordi- 
nances theretofore required, which the said 
clerk falls, declines, and refuses to do. It is 
further made to appear that the bonded in- 
debtedness Is within the limits established 
for the creation of municipal Indebtedness ; 
and provision has been made for the proper 
slnlilng fund and the levying of taxes for the 
payment of said bonds, A writ of mandate 
is asked directing the city clerk to counter- 
sign said bonds that the same may be utiliz- 
ed for the public purposes Intended. 

Respondent Bellah Justifies his action in 
refusing to countersign said bonds upon the 
following grounds: First, that the proposi- 
tion of incurring a debt has not been submit- 
ted to the voters ; second, that two elections 
were called, and only one was held; third, 
that the ordinance calling the election did 
not fix the manner of voting for or against 
the debt; fourth, that the ballot prescribed 
by the ordinance was not used at the elec- 
tion; fifth, that notice was not given as re- 
quired by section 4459 of the Political Code; 
and, sixtli, that the amount of the bonds dif- 
fered from the estimate upon which the ne- 
cessity for the incurring of an indebtedness 
was based. 

[1] We see no merit in the contention that 
the incurring of a deU has not been submit- 
ted to the voters. It Is clear that the au- 
thority to issue bonds evidencing a debt was 
submitted, and that the voters directed the 
issuance thereof, the effect of which would 
be to create and establish an indebtedness; 
and It should follow that a proposition to is- 
sue bonds evidencing a new and independ- 
ent Indebtedness is a proirasitlon to incur an 
indebtedness, and comes within the purview 
of the statute which provides that the prop- 
osition of Incurring a debt for the purposes 
set forth in said resolution, and no question 
other than the incurring of an indebtedness 
for the purpose, shall be submitted. There is 
presented no question with relation to the re- 
newal of an existing Indebtedness by new 
evidence, which question was before the 
court In the case of City of Los Angeles v. 
Teed, 112 Cal. 327, 44 Pac. 680. 

[2] The statute provides that propositions 



of incurring Indebtedness for more than one 
object or purpose may be submitted at the 
same election. We think this statute, prop- 
erly construed, permits the submission of 
various propositions Involving the creation 
of Indebtedness, even though the ordinances 
in relation thereto be passed at different 
times, and that the election is not Invalidated 
because of separate ordinances calling the 
election, even though a single ordinance call- 
ing such election might embody all of the 
propositions to be submitted. We are unable 
to conceive how any misunderstanding could 
arise through the call for election by sepa- 
rate ordinances. The proceedings in this 
case calling the election seem to have been 
substantially within the statute. 

[S] The statute provides that the ordinance 
calling an election shall fix the manner of 
voting for or against the proposition sub- 
mitted. The ordinances under consideration, 
we think, did provide such manner. They 
provided that the ballots should contain the 
proposition relative to incurring the indebt- 
edness, and that connected therewith should 
be printed tite words "Yes" and "No." This 
is the manner and form provided by the 
general election laws of the state for the 
submission of public questions to the electors, 
and, to our minds, clearly fixing the man- 
ner of voting for or against the propositions. 
There Is nothing in the record indicating that 
there was any material variance between the 
form of ballot prescribed by the ordinances 
and the one actually used. The affidavit dis- 
closes, without contradiction, that the ordi- 
nances were duly and regularly passed. 
This contemplates a due performance of all 
acta in the mode and manner provided by 
law. 

[4] The ordinances declared in apt lan- 
guage what was the estimated cost of each 
Improvement This must be accepted as a 
declaration and finding that such estimates 
had been previously made. The law provides 
no particular manner of fixing estimates. 
Clark V. Los Angeles, 160 Cal. 30, U6 Pac. 
722. We do not construe the statute as mak- 
ing it obligatory upon the trustees to issue 
bonds for the full amount of the estimate. 
In our opinion, bonds may be issued for a 
leaser amount, .if In the opinion of the board 
such amount only is necessary for the ae- 
compllshment of the purpose. 

[S] Finally, it is claimed by respondent 
that the bonds differed from those described 
in the ordinances. This dlCer«ice is only in 
relation to the time when the bonds and in- 
terest thereon are made payable — a matter 
not material or necessary to be included in 
the call for election or other preliminary or- 
dinances. It is a matter for determination 
by the board of trustees, after authority to 
issue is given. City of Santa Barbara v. 
Davis, 6 Cal. App. 842, 92 Pac. 308. 

As a summary, then, we feel constrained to 
hold that the matters and facts alleged and 
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established by the affidavit and record evi- 
dence such a compliance with tbe law, in 
all material respects, as to Justify us In hold- 
ing that the validity of the bonds is estab- 
lished, and that respondent's refusal to coun- 
tersign was an omission to perform a plain 
ministerial duty devolving upon him by law. 
The alternative writ of mandate is made 
peremptory. 



Ex parte HART. (Cr. 277.) 

(District Court of Appeal, Second District, 

California. Jan. 16, 1913.) 

1. Habeas Cobpus (8 09*)— Jurisdiction- 
Adoption OF Child. 

The Court of Appeal, on habeas corpus by 
parents to recover the custody of a child 
claimed to be illegally restrained by respond- 
ents, who seek to adopt the child as an aban- 
doned child, has no jurisdiction to determine 
whether the best interests of tbe child demand 
that it be given to petitioner or respondents, 
but only to determiae the right of present 
custody; the superior court alone havmg ju- 
risdiction in adoption matters. 

[Ed. Note.— For other cases, see Habeas 
Corpus, Cent. Dig. $ 84; Dec. Dig. } 99.*] 

2. Adoption (j 7*)— Consent of Pabents — 
Relinquishment of Child — "Abandon- 
ment." 

A father's relinquishment of a minor child, 
without the mother joining therein, would not 
operate as an "abandonment" of the child; 
Civ. Code, § 224, as amended by St 1911, p. 
899, requiring a relinquishment to be executed 
hy both parents, unless there has been a pre- 
vious adjudication of adultery or cruelty re- 
sulting in divorce — the fact that adultery of 
the mother was subse(|uently adjudicated not 
validating such relinquishment. 

[Ed. Note. — For other cases, see Adoption, 
Cent. Dig. ff 7-10; Dec. Dig. i 7.* 

For other definitions, see Words and Phras- 
es, vol. 1, pp. 4-13 ; voL 8, p. 7559.] 

In the matter of the application of Lester 
Hart for habeas corpus. Writ granted. 

Frank C. Dunham, of Pasadena, for peti- 
tioners. O. F. McCuIloch, of Lo8 Angeles, 
for respondents. 

PER CURIAM. The petition for the writ 
is signed by the father and mother of Lester 
Hart, an Infant, alleging their parentage and 
the illegal restraint by respondents of said 
child. 

The record discloses these facts: The par- 
ents of Lester Hart separated in February, 
1912, on the 3d day of which month the fa- 
ther, without the mother Joining therein, ex- 
ecuted an instrument in writing to tbe Chil- 
dren's Home Society, through which he at- 
tempted, because of his inability to properly 
provide for and bring up said I«ster Hart, 
to relinquish and abandon to said society his 
right of custody, services, and earnings of 
said child, authorizing said society to place 
said child in a home, at its discretion, and 
waiving all notice of proceedings In adopt- 
ing and consenting to adoption. It further 
appears that before tbe date of such attempts 



ed relinquishment, to wit, on tbe Ist day of 
February, 1912, the husband Instituted an ac- 
tion for divorce, charging his wife with adul- 
tery ; than on the 25th day of April, 1912, an 
Interlocutory decree of divorce was granted, 
from which no appeal ba^ been taken; that 
thereafter in June tbe parents became recon- 
ciled and in September resumed their marital 
relations ; that in December following, upon 
their application, the Interlocutory decree of 
divorce was vacated and the action dismiss- 
ed, and on tbe same day the parents remar- 
ried. Custody of the child, at a date not ap- 
pearing, was surrendered by the Children's 
Home Society to respondents, who, by tbe 
return to the writ, claim that under the facts 
of the case the child was an abandoned child 
to which the parents had relinquished all 
right, and that the best Interests of the child 
demand that they be permitted to adopt tbe 
same. 

[1] In this proceeding this court is not call- 
ed upon, nor, In our opinion, has it jurisdic- 
tion or authority, to hear evidence with ref- 
erence to the best Interests of the child — a 
matter which might be for consideration be- 
fore the superior court, which court alone 
has jurisdiction In matters of adoption. Up- 
on this application the only question for con- 
sideration Is as to the right of present cus- 
tody. 

[2] We think it clear that under the facto 
of this case such right of custody is in the par- 
ents. The mere relinquishment by the fa- 
ther, without the mother Joining therein, 
could have no effect, except, ^^*ere there had 
been a prior adjudication with reference to 
her adultery, under section 224 of tbe Civil 
Code, as amended April 12, 1911. Stats. 1911, 
p. 899. Here there had been no adjudication« 
and at tbe date of the execution of the In- 
strument the mother possessed the right to 
be heard and to resist any attempt to re- 
linquish parental control of tbe child to tbe 
Children's Home Society. The subsequent 
adjudication of her previous adultery would 
not have tbe etCect to destroy that right 
The child, then, was In the custody of the 
Children's Home Society by the sufferance 
of tbe father alone, without the mother's 
consult; and respondents, by assuming cus- 
tody under authority of tbe Children's Home 
Society, acquired no right as against the motb- 
er. In Ex parte Jonie iBecknell, 118 Cal. 496, 
51 Pac. 692, it Is said by oar Supreme Court: 
"Parents are the natural guardians, and can- 
not be deprived of their right to the care, 
custody, society, and services, except by a 
proceeding to which they are made parties, 
and in which it is shown that they are un- 
fit or unwilling or unable to perform their 
parental duties." Further, under section 224 
of tbe OivU Code, a relinquishment, duly sign- 
ed and acknowledged, must be executed by 
both parents, unless there has been a previ- 
ous adjudication of adultery or cruelty, on 
account of which a divorce has been granted. 
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It afflrmatlTely appears that tbe attempt to 
abandon by the father had not extended to 
the period of a year, nor had the society for 
a year cared for the child and supported It, 
which questions might arise In proceedings 
for adoption, but do not arise where, as in 
this case, no proceedings for adoption have 
been Instituted, and the present custody of 
the chUd is alone for conalderatlon. 
The writ Is granted. 



PITZEL T. MAIER BREWING CO. 
(Civ. 1,167.) 

(District Court of Appeal, Second District, 
Ciilifomia. Dec. 30, 1012. RehcarinB De- 
nied by Supreme Court Feb. 28, 1013.) 

1. Pr,EADiNO (I 200* )— Special Dbmubbbb— 
Effect. 

Where a pleading states a good cause oi 
action or a good defense, the effect of sustain^ 
itig a special demurrer to part thereof is the 
same as though motion to strike out had been 
sustained, and hence, in an action to recover 
over payments on account, claimed to have 
been made through mistake, sustaining a spe- 
cial demurrer to a counterclaim did not af- 
fect the issues framed upon defendant's de- 
nials of the allegations of tbe complaint. 

[Ed. Note. — For other cases, see Pleading, 
Cent. Dig. i 520; Dec. Dig. i 200.*1 

2. Pl.E.\DING (i 142*)— SUFFICIENCTOrCOON- 
TEBCLAIM. 

In an action to recover money overpaid 
on accdunt, a coiraterclaim baaed on a note 
secured by deed of trust on real property was 
insufficient, where it failed to show release of 
defendant's obligation to foreclose the mort- 
gage in an independent action before pursuing 
a personal action. 

[Ed. Note.— For other cases, see Pleading, 
Cent. Dig. g§ 290, 291, 207, 300; Dec. Dig. J 
U'2.*] 

3. Pleading (| 142*)— Set-Off and Coun- 

TEBCLAIM— ImpKOPER JoINDER. 

A counterclaim setting up claims for goods 
sold, for rents, and for money lent is demur- 
rable under Code Civ. Proc. I 444, as improp- 
erly joining several causes of counterclaim. 

[Ed. Note.— For other cases, see Pleading, 
Cent. Dig. $S 290, 291, 297, 300; Dec. Dig. S 
142.»] 

Appeal from Superior Court, Los Angeles 
County; Frederick W. Houser, Judge. 

Action by Dan Pitzel against the Maler 
Brewing Company. Judgment for plaintiff, 
and defendant appeals. Reversed, with direc- 
tions. 

For opinion of Supreme Court denying re- 
hearing, see 130 Pac. 706. 

Mott & Dillon, of Los Angeles, for ap- 
pellant C. F. Culver, of Los Angeles, for 
respondent 

JAMES, J. Plaintiff brought this action 
to recover a large sum of money alleged to 
have been paid to defendant through, mis- 
take. The cause of action as alleged rested 
upon a certain written contract which In 
the part most material to the alleged right 
of recovery referred to the purchase by plain- 



tiff from defendant of beer. In this contract 
it was agreed that beer sold by defendant to 
plaintiff should be at the prevailing market 
price, whereas plaintUt alleged that he had 
paid the sum of $8 per barrel for the beer, 
when. In fact, the market price was $7 per 
barrel, and that he made settlement at the 
rate of fS per barrel through misapprehen- 
sion, and because of lack of information as 
to the market price of beer, which he alleged 
was peculiarly within tbe knowledge of de- 
fendant He further set up that, after an 
opeu aco6unt had been running for some 
time, on the 1st day of June, 1909, a state- 
ment was rendered showing a balance due 
defendant of $5,459.05, that settlement there- 
of was made, and ttiat the whole of the 
amount of difference between the market 
price and the price actually paid was the 
sum of $6,200. Defendant made answer to 
the complaint which contained specific deni- 
als of all of the material allegations thereof. 
As to tbe market price of be^, plaintiff In 
Us complaint alleged that such market price 
was the sum of $7 per barrel and no more, 
and defendant in its denials denied that 
the market price was tbe sum of $7. Plain- 
tiff by his allegation admitted that the mar- 
ket price was the full sum of $7 per barrel 
and the denial of defendant was sufficient to 
put plaintifT upon proof as to his allegation 
tliat the market price was no more than $7 
per barrel. However, after making denials 
In the form mentioned, defendant allesred 
that divers settlements liad )een made be- 
tween tbe parties since on or about the Ist 
day of May, 1907, at which times It had been 
mutually agreed that the price of $8 per bar- 
rel was the market price of beer, and that 
settlements were made accordingly. It was 
also allied in the answer tliat plalntiC at 
the time said accounts were adjusted and 
settled well knew that the price of $8 per 
barrel was the market price of beer. The 
plea was also made that the statute of limi- 
tations had interposed to bar plaintiff's cause 
of action, and statement of two counter- 
claims was then made, one for an alleged 
indebtedness in the sum of $6,000 which had 
been secured by a deed of trust, the second 
being a claim for the sum of $1,092 for 
"goods, wares and merchandise sold and de- 
livered to said plaintiff by said defendant, 
and for rents of the premises described in 
the contract and lease set forth in the com- 
plaint and for sums of money loaned by 
defendant to plaintiff, and for sums of money 
advanced and paid by defendant to and for 
the use and benefit of plaintiff." To this 
answer plaintiff specially demurred, first 
ou the ground that the counterclaims were 
improi)erly joined and that the several caus- 
es of defense and counterclaim were not 
separately stated, and that the answer was 
uncertain in that It could not be told when 
the various alleged accountings had been 
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made, or what real property was given as 
security for tbe deed of trust, or when or In 
wbat manner plaintiff became Indebted to 
defendant In the sum of $1,092. Tbe far- 
ther grounds of demurrer were made that 
In neither of tbe counterclaims was there 
alleged facts sufficient to constitute a cause 
of action. Tbe court made a general order 
snstainlng the demurrer, and, defendant fall- 
ing to amend Its answer, Judgment was tak- 
en against It by default, and this appeal fol- 
lowed. 

[1, X] By tbe denials contained tn the an- 
swer of defendant, issue was made of the 
material facts alleged In plaintiff's complaint, 
and these Issues were so raised by denials 
which were sufficiently clear and free from 
ambiguity or uncertainty. The defense that 
at various times settlements had been made 
and the market price of beer agreed upon 
between tbe parties we think was sufficiently 
tieflnlte and certain ; at least, it was as com- 
plete in its statement of .larticulars as the 
allegations contained in the complaint re- 
ferring to transactions had between tbe par- 
tie? as to tbe purchase of beer and settlement 
made therefor. The grounds of plaintiff's 
demurrer to the answer were those provided 
by tbe Code as special <mases of demurrer, 
and, even tbough all of such grounds should 
be held to have been properly takm, still 
there would remain sufficient In the answer 
to entitle defendant to require plaintiff to 
make proof on trial of his allegations. Where 
a pleading contains Mufflclent to make a good 
cause of action or a good defense, tbe effect 
of sustaining a special demurrer thereto la 
no different than that which results where 
a motion to strike out i'\as been granted. 
Where such a demurrer s sustained and 
tbe party affected falls to amend, then tbe 
portions of tbe pleading so specially demur- 
red to will be taken out of view for the por- 
I>oses of trial and be deemed to have been 
stricken out However, tbe order sustaining 
a special demurrer should be speclflc In point- 
ing out wbat portions of tbe pleading are 
to be affected by it Jones v Iverson, 131 
CaL 101, 63 Pac. 135. The decision in the 
case of San Francisco Paving Co. v. Fairfield, 
134 Cal. 220, 66 Paa 255, cited by respond- 
ent, does not In our opinion make any differ- 
ent statement of the law than that contained 
In the case first cited. We are of tbe opinion 
that both of the alleged counterclaims were 
properly subject to objections raised by tbe 
demurrer. 

In tbe first cause of counterclaim it was 
allied that plaintiff and his wife executed 
In favor of defendant their promissory note 
for the principal sum of $6,000, payment 
of which bad been secured by a "deed of 
trust of certain real property In the city of 
IiOs Angeles," and which note was past due 
and bad not been paid. By these allegations 
it appeared that real property bad been made 



holden as security for the payment of tbSm 
debt It was alleged that the form in wUcb 
security was given was by deed of trust, bnt 
the nature of tbe contract was not set forth. 
Where real property Is charged as security 
for the payment of a debt, it is so charged 
ordinarily by a contract of mortgage. Wheth- 
er the instrument denominated by defendant 
a "trust deed" conveyed title to a trustee 
with power of sale, or whether it was such 
in terms as to require an action of foreclo- 
sure to be brought In order to have subjected 
the security to the discbarge of tbe debt, 
cannot be told from the allegations of the 
answer. If the latter action would be re- 
quired to be resorted to in case of defanlt 
In payment of tbe promissory note, then tbe 
counterclaim conld not be set up in this ac- 
tion. Section 726, Code Civ. Proa There- 
fore, in order that facts sufficient to consti- 
tute a good cause of counterclaim be set np. 
It should have been made to appear that the 
contract of security was such as to relieve 
the creditor from the obligation of exbaust- 
ing his security before pursuing a personal 
action. As the Supreme Court has Intimated 
in the case of Kraft Co. v. Bryan, 140 CaL 
73, 73 Pac. 745, even though a contract for 
security of this nature lacks the essentlaUi 
of a mortgage, still the engagements of the 
parties may be such as expressed in tbe 
terms of their contract— call it a tmst deed 
or what not— as to entitle the debtor to In- 
sist that the creditor shall first resort to tbe 
security In obtaining satisfaction of the debt 
The demurrer on tbe general ground to tills 
alleged cause of counterclaim we think 
should be sustained. 

[S] The second alleged connterdalm con- 
tained the statement of several causes of 
counterclaim, one for goods, wares, and mer- 
chandise sold, one for rents, and one for 
money loaned and advanced. These cansee 
should Iiave been separately stated, and tbat 
objection was properly raised by the demur- 
rer. Section 444, Code Civ. Proc. 

Tbe Judgment Is reversed, with direction 
to the trial court to overrule the demurrer to 
defendant's answer, except as to tbe alleged 
causes of counterclaim set up in said answer 
and as to which to sustain the demurrer ot 
plain tUC 

We concur: ALLEN, P. J.; SUAW, X 



PITZEL T. MAIEB BREWING OOl 
(li. A. 2,931.) 

(Supreme Court of California. Feb. 28, 1918.) 

Pleading (8 224*)— Special Demukkeb— Kr- 

FECT OT SrSTAININO. 

Treating a special demurrer as being Hm- 
ited to some particular detailed part of aa 
answer as a counterclaim, the answer, alao, 
denying the allegations of the complaint, sus- 
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tentlon of the demarrer does sot (iSect the 
remainder of the answer. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. i 568; Dec. Dig. | 224.*] 

On petition for rehearing. Petition de- 
nied. 

For opinion in District Court of Appeal, 
see 130 Paa 705. 

FEB CURIAM. The petition for a bear- 
ing in this court after decision by the Dis- 
trict Court of Appeal of the Second District 
<130 Pac. 705), is denied. In denying such 
petition, we deem it proper to say that we 
consider the foUowiog portion of the opinion, 
viz.: "Where a pleading contains sumcient 
to make a good cause of action or a good de- 
fense, the effect of sustaining a special de- 
murrer thereto Is no different than that 
which results where » motion to strike out 
has been granted. Where such a demurrer 
is sustained, and the party affected falls to 
amend, then Ute portions of the pleading so 
specially demurred to will be taken out of 
▼lew for the purposes of trial and be deemed 
to have been stricken out" — correct if the 
term "special demurrer" be limited to a de- 
murrer to some I'MurticuIar detached portion 
of the answer, as for Instance, if a demur- 
rer be limited to a counterclaim set up in 
the answer, the answer also denying the al- 
legations of the complaint, the sustaining of 
the demurrer and failure to amend would 
not affect the remainder of the answer. 

The opinion and judgment show that the 
term "special demurrer" was used in this 
limited sense in the opinion. 



KAKAGAWA T. OKAMOTO. (L. A. 2,805.) 
(Supreme Court of California. Feb. 19, 1913.) 

1. BiiM AND Notes (§ 92*)— Conbidebation. 

Where defendant was not a party to an 
agreement between other members of an as- 
sociation, pursuant to which notes were given 
to the association binding the parties to pay 
the notes, if they breached their agreement to 
deal with a certain market, and did not receive 
any benefit in consideration of his note, there 
was no consideration to support it. 

[E!d. Note. — For other cases, see Bills and 
Notes. Cent Dig. {S 166-173, 175-212; Dec. 
Dig. i »2.*1 

2. Bn.i.8 AWD Notes (j 496*)— Action by As- 
siONEK— Burden or Psoor. 

The burden is on an assignee suing upon a 

promissory note to show an assignment to him. 

[Ed. Note. — For other cases, see Bills and 

Notes, Cent Dig. SS 1669-1674; Dec. Dig. i 

496.*] 

3. Associations (| 18*)— ArxnoRiTT of Of- 
ncEss. 

That a member of an unincorporated as- 
sociation, who indorsed a note executed to the 
association, was also its treasurer, would not 
make the assignment of the note one by the as- 
sociation, especially where he did not sign as 
such. 

[Bd. Note.— For other cases, see Associations, 
Cent Dig. ft 31-55 ; Dec. Dig. { 18.*] 



4. AssoQXAnoHs (I IS*)— Powns ow Om- 

CEBS. 

The assignment of a note is not within the 
nsnai powers of a treasurer of an nnincorpo- 
rated association. 

[Ed. Note. — For other cases, see Associations* 
Cent Dig. i! 31-35 ; Dec Dig. { la*] 

5. Dauaoes (( 85*)— Penalty. 

If a provision In a contract is In the na- 
ture of a penalty and not liquidated daroaeea, 
it is not enforceable ; only the actual damages 
sustained l>eing recoverable in case of breach. 
[Ed. Note. — For other cases, see Damages, 
Cent Dig. Si 179-181, 183-187; Dec. Dig. j 
85.*} 

6. Damages (| 77*)— Liquidated Dauaoes 
OB Penalty. 

Ib determining whether a provisioa in a 
contract is for liquidated damages or a penalty, 
the intention of the parties, as shown by the 
entire contract construed in view of the Cir- 
cumstances, should be determined. 

[Bd. Note.— For other cases, see Damages, 
Cent Dig. | 156; Dec Dig. f 77.*] 

7. Dauases (I 78*>—CoNTBAOTs— Liquidated 
Damages. 

Defendants were members of an unincor- 
porated association known as the "Japanese 
Farmers' Association" and were engaged in 
raising produce for sale in the city markets. 
There were two markets in the city, known 
as the "Ninth" and "Third" Street Markets, 
and they executed an agreement by which they 
should deal only with the Ninth Street Market, 
the agreement reciting that it was necessary 
that they work for the success of that market 
and protect it, and in order to show their good 
faith, and that none of them might be per- 
suaded to return to the Third Street Aiarket 
each of the parties agreed to put up J500 in 
promissory notes which should become due in 
case either of them violated the agreement by 
returning to the Third Street Market Held, 
that the provision making the notes due upon 
breach of the agreement was a penalty and not 
liquidated damages, so that the notes executed 
pursuant thereto were not enforceable. 

[Ed. Note. — For other cases, see Damages, 
Cent Dig. ii 157-163; Dec, Dig. { 7%*] 

In Bank. Appeal ftom Superior Court, Los 
Angeles County ; Leon F. Moss, Judge. 

Consolidated action oy B. Nakagawa 
against M Okamoto; by M. Yamaguchle 
against F. A. Kasnyma; by K. Akutagawa 
against U. Abe; and by K. AkntAeawa 
against M. Matsuno. From a Judgment for 
plaintiff In each case, and an order denying 
a motion for new trial, several defendants 
appeal. Reversed. 

Ingall W. Bull, of Los Angeles, for appel- 
lants. Isidore B. Dockweiler and Walter R. 
Leeds, both of Los Angeles, for respondents. 

ANGELLOTTI, J. The four actions above 
specified were tried together, all involving the 
same questions. The defendant in each a«}- 
tion appeals from a Judgment given In favor 
of the plaintiff therein and from an order 
denying his motion for a new trial. The mo- 
tions for a new trial In the four cases were 
heard upon a single statement, and the rec- 
ord on the four appeals is contained in one 
transcript The original complaints were in 
the usual form of a complaint on a promis- 
sory note, each alleging substantially: That 
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on or about July 22, 1909, the defendant ex- 
ecuted and delivered to the "Japanese Farm- 
ers' Association" his promissory note In the 
following, words, viz.: "Los Angeles, Cal., 
July 22, 1909. One day after date I promise 
to pay to the order of Japanese Farmers' 
Association, five hundred dollars, for value 

received, with Interest at per cent, per 

from until paid, both principal 

and Interest payable only in United States 
gold coin, and In case suit is instituted to 

collect this note, or any portion thereof 

promise to pay such additional sum as the 
court may adjudge reasonable as attorneys' 
fees, In said suit $500.00." That no part 
thereof has been paid. And that prior to the 
commencement of the action the Japanese 
Farmers' Association duly transferred and 
sold said note to plaintiff. The answer in 
each case, among other things, denied the 
alleged transfer of the note to the plalntifT 
therein, and set up as a defense want of con- 
sideration. The trial was commenced upon 
these pleadings. 

The evidence developed the fact that the 
drcumstauces attendant ujjon the execution 
of the notes were substantially as follows: In 
June, 1909, there were located in the city o.' 
Los Angeles two market houses, one known 
as the Third Street Market and the other as 
the Ninth Street Market At that time there 
was a large number of Japanese farmers en- 
gaged in raising garden vegetables to be sold 
in the markets of said city, many of whom 
were members of what was called the Jap- 
anese Farmers' Association. This body was 
an unincorporated association, and, so far as 
the record shows, had no business or purpose 
defined by any agreement of any kind or 
character, or any articles of association what- 
ever, was not engaged In business of any 
kind, and had no property. The president 
testified that be could not explain "what it 
Is." There is absolutely nothing in the rec- 
ord to indicate what were the duties or pow- 
ers of any of the oflScers thereof. Prior to 
June, 1909, most of the Japanese farmers so 
associated were doing their individual busi- 
ness and selling their produce at the Third 
Street Market. In that month they agreed 
among themselves that they would move to 
the Ninth Street Market, and discontinue do- 
ing business at the Third Street Market, and 
they so did. Some of them purchased stock 
of the corporation conducting the Ninth 
Street Market. After this, while these Jap- 
anese were so established at the Ninth Street 
Market for the sale of their produce, some of 
then owning stock in the con'oratlon con- 
ducting the same, a so-called agreement in 
writing was signed by some 80 of them, in- 
cluding, according to some of the evidence, 
three of the defendants. It was stipulated 
that defendant Matsnuo never signed this 
pai)er and had no knowledge thereof. The 
so-called agreement, as shown by an alleged 
reproduction thereof from the memory of the 
I>er80n who prepared it, entered upon the 



minutes of the Japanese Fanners' Associa- 
tion, was as follows: "Agreement. We, the 
undersigned, since moved to the Ninth Street 
new market, we must pray for the success of 
the said market and It became necessary to 
provide for the expan.slon of the said market 
Therefore, each of us agrees to protect new 
market and furthermore In order to show 
their good faith, not to be persuaded by the 
Third Street old market under any induce- 
ment, each of us hereby agree to put up five 
hundred dollars in promissory notes, and at 
the same time it is agreed that in case of 
violation of the agreement, the note at once 
become due ; and it is understood and agreed 
that there would be no objection for the 
members of the association to attach the 
property. In witness whereof, each of us do 
hereby sign our names." 

The so-called agreement as entered in the 
minutes was preceded therein by the follow- 
ing preamble: "July 22nd. Since Japanese 
farmers, Chinese and white farmers moved 
to the Ninth Street new market the old mar- 
ket is In very lonesome condition. They feel 
especially in the scarcity of vegetables. They 
bought up Japanese farmers with money, or 
bought up farmers by inducing Chinese wltli 
money, and attempted to buy with several 
hundred dollars. We, the Farmers' Associa- 
tion, tried to prevent it, and also in order to 
prevent it we provided that each member 
of the association to give a five hundred dol- 
lar note payable one day after date, and 
after each signed an agreement we took the 
note. The agreement and the note are as 
follows." The notes in suit were signed by 
the defendants except Matsuno solely in pur- 
suance of this so-called agreement, and there 
was no other consideration therefor. So far 
as Matsuno's note is concerned, there is no 
basis whatever for any claim that there was 
a sufficient consideration. Subsequently, in 
the latter part of August, 1909, each of the 
defendants, being dissatisfied with the condi- 
tions existing at the Ninth Street Market, 
left the same, and re-established himself for 
the sale of his produce at the Third Street 
Market. Thereupon T. Iziuni, who testified 
that he was the treasurer of the Japanese 
Farmers' Association, Indorsed these notes to 
the respective plaintiffs. The indorsement In 
the first case, the others being similar in 
form, was as follows: "Pay to F. Nakagawa, 
Japanese Farmers' Ass'n. By T. Izuml." 
Izuml testified substantially that he was nev- 
er formally directed or autliorized to make 
any such transfer. He said that "the board 
of directors have nothing to do with the as- 
signments In these cases," and that "there 
wasn't any meeting about U," and he did not 
Intimate that he had any authority to trans- 
fer any property of the association. 

At the close of the trial, the plaintiffs were 
allowed, over the protest of the defendants, 
to file amended complaints, setting up the 
so-called agreement, according to their con- 
struction of the same, and the notes, together 
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witb the circumstances under wbicb it was 
claimed tiie agreement was entered into and 
ttie notes were given, and asked for judgment 
CD tlie notes as specifying the amount of 
damage agreed upon by the parties for a vio- 
lation of the agreement It was stipulated 
that the allegations of the amended com- 
plaints should be deemed denied by the de- 
fendants, and ttiat the defendants should 
have the benefit of the aiUrmative defenses 
set up in their original answers. The find- 
ings were in favor of the plaintiffs as to 
everything alleged by them, and against the 
afiirmative defenses set up in the answers. 

As might well be e.\i)ected from a reading 
of the foregoing, many points are made 
against the judgment. 

[1] It is obvious from what we have said 
that the judgment In the action against Mat- 
8\mo is erroneous. As to him, at least, the 
note given was absolutely without considera- 
tion. He was not a party to the so-called 
agreement, and neither received nor was 
promised anything of benefit in consideration 
for his note. 

[2-4] As was held by the District Court of 
Appeal of the Second District in deciding 
these cases, there was not suflJcient evidence 
to show au assignment to the respective 
plaintiffs by the "Japane.se Farmers' Asso- 
ciation" or the members thereof of any of 
the notes or obligations. Therefore the find- 
ing on the issue of assignment in each case 
should have been in favor of the defendant 
instead of the plaintiff; the burden of proof 
being on the plaintiff to show his alleged as- 
slgument The mere fact that the individ- 
ual member who made the indorsement on 
each of the notes was the treasurer of the 
association is not sufficient to sustain a con- 
clusion that there was an assignment, or to 
shift the burden of proof, as suggested. He 
did not even sign expressly as treasurer ; 
confessedly he had not been expressly au- 
thorized by the as.sociation or the governing 
body thereof to make these particular assign- 
ments, there was no showing that under the 
articles of association or any by-law or reso- 
lution the treasurer had any authority to 
sell or dispose of the as.sets of the associa- 
tion, or to assign any of its obligations; or 
even that the articles of association provided 
for a treasurer; or even, indeed, that there 
were any articles of association. Nor do we 
understand, as suggested by learned counsel 
for plaintiffs, that such assignments are acts 
within the usual powers of a treasurer. 

[6, 6] There was no proof of actual dam- 
age to the Japanese Farmers' Association, or 
any of the members thereof, resulting from 
the withdrawal of defendants from the Ninth 
Street Market and their return to the Third 
Street Market Judgment for any of the 
plaintiffs can be sustained only on the theory 



that the case is one where the parties have 
agreed upon the amount of $500 as tlie 
amount of damage that will be sustained by 
a breach of the so-called agreement, In view 
of the fact that from the nature of the case 
it would be impracticable oc extremely diffi- 
cult to fix the actual damage (section 1671, 
Civ. Code) ; iu other words, that the provi- 
sion is one for liquidated or stipulated dam- 
age, which may be recovered upon a simple 
showing of breach of the agreement without 
any showing of damage. "But where it ap- 
pears that the parties intended the sum nam- 
ed to be a forfeiture or penalty, it has been 
generally held that the party in whose favor 
the penalty or forfeiture exists must prove 
his damage." Muldoon v. Lynch, 66 Cal. 
540, 6 Paa 417. If In the nature of a penal- 
ty, rather than liquidated damages, it is not 
an actual debt, and cannot be recovered, but 
only the real damages which have to be 
proved. 1 Sutherland on Damages, g 283. 
In determining whether a provision in a con- 
tract is for liquidated damage or for a pen- 
alty, "the fundamental rule, so often an- 
nounced, is that the construction of these 
stipulations depends, in each case, upon the 
intent of the parties, as evidenced bj' the en- 
tire agreement construed in the light of the 
circumstances under which it was made." Id. 

[7] To our minds it is impossible to read 
the so-called agreement in the light of the 
circumstances that we have set forth without 
being convinced that the provisions as to the 
notes were intended purely by way of penal- 
ty or forfeiture, and without any reference 
to the question of damage. The sole design 
of these provisions was apparently to fur- 
nish a club to be used to prevent any person 
signing the agreement from returning to the 
Third Street Market, by making him liable 
to a penalty or fine of $500 if he so did, ab- 
solutely irrespective of any question of dam- 
age. This object is plainly avowed in the 
preamble on the minutes of the Japanese 
Farmers' Association, whlcli we have herein- 
before set forth. It is furthermore express- 
ly avowed, In effect, in the agreement itself, 
and there is nothing in the circumstances 
shown by the evidence to detract In the 
slightest degree from the effect of the lan- 
guage used in the writing. In the absence 
of proof of actual damage, there could there- 
fore be ho recovery either on the agreement 
or on the notes. 

In view of our conclusion on the questions 
already discussed, it is unnecessary to notice 
any of the many other points made for re- 
versal. 

The judgment and order denying a new 
trial in each of the cases are reversed. 

We concur: SIIAW, J. ; SLOSS, J. ; MEL- 
VIN, J. ; HBNSHAW, J. 
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Ex parte ZANY. (Cr. 1,771.) 
(Sapreme Court of California. Feb. 19, 1913.) 

1. Habeas Corpus (f 113*)— Review. 

The Supreme Court has no power to re- 
view a determination of the superior court in 
habeas corpus; the superior court not acting 
as an inferior court in such proceedings, and 
not even being bound to follow precedents of 
the Supreme Court. 

[Ed. Note. — For other cases. Habeas Cor- 
pus, Cent. Dig. $g 105-115; Dee. Dig. { 113.*] 

2. Habeas CoBPTis (S 113*)— Review— Tbahb- 

FEB FBOM DiSTBICT COUBT OF AFPBAX.. 

The Constitution authorizes District 
Courts of Api)eal to issue writs of habeas cor- 
pus within their Jurisdictions, tind also gives 
the Supreme Court appellate jurisdiction in all 
cases and proceedings pending before a Dis- 
trict Court of Appeal, which shall be ordered 
by the' Supreme Court to be transferred to 
it for decision, and further provides that the 
Supreme Court shall have power to order any 
cause pending before a District Court of Ap- 
peal to be heard by the Supreme Court, and 
that such order may be made before judgment 
is rendered by a District Court of Appeal, or 
within 30 days thereafter; and Penal Code, f 
1475, recognizes the right to make an original 
application to the Supreme Court for a writ of 
habeas corpus, in case relief is denied by a 
District Court of Appeal. Held, that the Su- 
preme Court could not review a determination 
of a District Court of Appeal in habeas corpus 
proceedings; and hence could not review an 
order denying the writ on transfer from the 
District Court of Appeal. 

[Eld. Note.— For other cases. Habeas Cor- 
pus, Cent. Dig. J| 102-115; Dec. Dig. § 113.*] 

3. Habeas Cobpus ($ 109*)- Proceedings— 
Unanimous Awabdof Coubt. 

It is a proper practice of the District 
Conrts of Appeal to remand petitioner for 
habeas corpus to custody, upon the ground that 
the justices cannot agree upon his discharge, 
where they are unable to agree upon the mer- 
its of the application. 

[Ed. Note.— For other cases, Habeas Cor- 
pus, Cent Dig. g§ 97, 98; Dec Dig. { 109.*] 

Shaw, J., dissenting. 

In Bank. In the matter of the application 
of Charles Zany for writ of habeas corpus. 
On application for hearing In the Supreme 
Court on attempted transfer by the District 
Court of Appeal after decision In that court 
(129 Pac. 295) discharging petitioner from 
custody. Application denied. 

Ben. Berry and Gordon A. Stewart, both of 
Stockton, for petitioner. L. J. Maddux, Dist. 
Atty., of San Francisco (J. B. Pemberton, of 
San Francisco, of connsel), for respondent 

ANG]EX.LOTTI, J. An order denying the 
application for a hearing in this court, after 
decision by the District Court of Appeal 
for the Third district discharging the peti- 
tioner from custody, was made by this court 
on January 13, 1913. We deem it proper to 
say that the order denying the application 
was made without regard to the merits of 
the decision of the District Court of Appeal, 
which we have not considered, and as to 
which we express no opinion, and solely upon 
the ground that this court has no such pow- 



er of transfer In habeas corpus proceedings. 

Such has been our mllng as to all snch 
applications heretofore made; thefe having 
been several such applications since the es- 
tablishment of our District Courts of Appeal. 
The court however, has never heretofore 
stated in writing the ground npon which 
such denials were ordered. 

[1] It has always been the law In this 
state that the decision of any court in a ha- 
beas corpus proceeding, provided the court 
has jurisdiction, cannot be reviewed by any 
other court In any way. The right of appeal 
has never been given, and no other method 
for such review has ever been provided. We 
are speaking now without regard to the pro- 
visions of our Constitution relative to Dis- 
trict Courts of Appeal, which we will con- 
sider later. The result has been that, with 
reference to such proceedings, the Supreme 
and superior courts, to each of which was 
given the power to issue writs of habeas cor- 
pus, stood upon the same plane; neither be- 
ing inferior to the other in any other sense 
than that a superior court, in determining 
any such matter, would naturally follow a 
precedent established by the highest court In 
the state. If any such precedent had been 
established. It, however, had the power to 
disregard It; and its determination, whether 
in accord with the law as laid down by the 
Supreme Court or not, was an end of the 
particular proceeding, and In case of a dis- 
charge of the petitioner from custody was 
final and conclusive. Such Is still the law 
with relation to the superior court of the 
state, as was recently decided by this court 
in bank ; Mr. Justice Shaw writing the opin- 
ion. See In re Hughes, 159 Cal. 360, 113 
Pac. 684. Where a petitioner was remanded 
to custody by a superior court, and the pro- 
ceeding Instituted in that court was thus 
terminated, and was no longer a matter 
pending therein, he could Inaugurate a new 
proceeding for relief In another court, and 
can still do so, but is now limited in the 
making of a new application, by statutory 
provision, to a higher court; either the dis- 
trict Court of Appeal having Jurisdiction, or 
the Supreme Court. Such was the only rem- 
edy afforded by our law to the petitioner 
when remanded, and, as we have said, a dis- 
charge from cu.stody by a superior court was 
final and conclusive. 

[2] When our District Courts of Appeal 
were established, power was expressly con- 
ferred upon them by the Constitution "to Is- 
sue writs of * * * habeas corpus" with- 
in their respective Jurisdictions. As was al- 
ready the situation with reference to Jus- 
tices of the Supreme Court, each of the Jus- 
tices of the Court of Appeal was given power 
to Issue such writs returnable "before him. 
self." It is self-evident that by these provi- 
sions it was Intended to place such courts 
and the justices thereof In the same position 
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with reference to habeas corpus matters that 
tbe Supreme and superior courts were al- 
ready In. It la not conceivable that it was 
intended that these appellate courts should 
have less power than the inferior superior 
courts in such matters, as would be the case 
if their determination in habeas corpus pro- 
ceedings were reTiewable by the Supreme 
Court As a matter of fact, the power to 
issue writs of habeas corpus was conferred 
In practically the same language as Is used 
with reference to superior courts and the 
Supreme Court; and the language used must 
be taken as indicating the intention to con- 
fer the same power that had already been 
given to the superior and the Supreme Courts, 
with all the incidents thereot 

It is by reason of certain other provisions 
of the Constitution, relative to District Courts 
of Appeal, that reliance is placed for the 
daim that the Supreme Court may review a 
decision of a District Court of Appeal in a 
habeas corpus proceeding, although it may 
not review a decision of a superior court in 
Buch a matter. The first of these is the pro- 
vision that the Supreme Court "shall also 
have appellate jurisdiction in all cases, mat- 
ters and proceedings pending before a Dis- 
trict Court of Appeal which shall be ordered 
by the Supreme Court to be transferred to 
itself for hearing and decision as hereinafter 
provided." It is obvious that it was not the 
design of this provision to create a right of 
appeal in any matter, or to give appellate 
Jurisdiction to the Supreme Court In any 
matter, where no right of appeal was given 
by some other provision of law. The whole 
design was simply to give to the Supreme 
Court the appellate jurisdiction of the Dis- 
trict Court of Appeal In any case, matter, or 
proceeding which might be legally transfer- 
red from such District Court of Appeal to 
the Supreme Court. The other provision re- 
lied on Is the following : "The Supreme Court 
shall have power * • • to order any 
cause pending before a District Court of 
Appeal to be heard and determined by the 
Supreme Court. The order last mentioned 
may be made before Judgment has been pro- 
nounced by a District Court of Appeal, or 
within thirty days after such Judgment shall 
have become final therein. The judgments 
of the District Courts of Appeal shall become 
final therein upon the expiration of thirty 
days after the same shall have been pro- 
nounced." To hold this provision applicable 
to habeas corpus proceedings would be pro- 
ductive of some peculiar results. As we 
have already seen, it would render a deter- 
mination of a superior court in such a pro- 
ceeding one of greater dignity and more ef- 
fective than that of a District Court of Ap- 
peal, in so far as the possibility of any re- 
view by the Supreme Court is concerned. 
The determination of a sui)erior court would 
not be BO reviewable; while that of a Dis- 
trict Court of Appeal could be so reviewed. 



Likewise, it would make the decision of a 
single justiqe of a District Court of Appeal 
in such a matter, where he had made the 
writ returnable before himself, more effective 
and of greater dignity than the decision of 
three justices of such court sitting as a co«rf. 
It would, moreover, seriously impair the ef- 
ficacy of the remedy of habeas corpus, In so 
far as the District Courts of Appeal are con- 
cerned, first, by preventing one who was Im- 
properly remanded to custody by such a 
court from Immediately Inaugurating a new 
proceeding in the Supreme Court, and requir- 
ing lilm to remain in custody at least 30 
days before the order for a transfer could 
legally be made by the Supreme Court and 
the Inquiry as to the legality of his custody 
be commenced by such court; and, second, 
by preventing any Judgment of discharge 
from being effective as a Judgment until the 
expiration of the time within which such an 
order of transfer might legally be made by 
the Supreme Court, viz., 60 days; and this 
without any provision under which the per- 
son found by the District Court of Appeal to 
be illegally confined could, pending further 
proceedings, be temporarily released from 
such custody. It goes without saying that an 
intention to accomplish any such result, so 
absolutely at war with the whole purpose 
and scheme of the remedy by habeas corpus, 
which was designed to summarily release a 
person from an unlawful custody, should be 
most clearly and unequivocally expressed, 
before this court should declare the law to 
be so written. In view of what we have said 
as to the well-settled law relative to habeas 
corpus proceedings* we feel that it is a rea- 
sonable coQStruction of the provision of the 
Constitution under discussion that it does 
not include such proceedings. The words 
"any cause pending" used therein may rea- 
sonably be read, in the connection in which 
they are used, as not intended to include, 
and as not including, any matter as to which, 
the well-settled law excludes the idea of any 
right of review, except where there is a lack 
of Jurisdiction. Such clearly is a habeas 
corpus proceeding. But, at any rate, the 
power of the Supreme Court to order a trans- 
fer la expressly limited to "any cause pend- 
ing before a District Court of Appeal." A 
habeas corpus proceeding cannot fairly be 
said to be so "pending" at any time after 
judgment by such court. Such a proceeding 
is finally. and definitely ended by the Judg- 
ment; and if the petitioner be ordered dis- 
charged thereby he is at once restored to lib- 
erty. The constitutional provision should be 
considered in the light of this well-recogniz- 
ed law, and so considered it appears to us to 
be a reasonable construction thereof to hold 
that It does not Include habeas corpus pro- 
ceedings. 

[3] Besides uniformly denying such appU- 
catious for transfer of such matters as have 
h^etofoce been made, we have also uciform- 
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I7, withont dissent, Immediately entertained 
original applications for writs on behalf of 
persons remanded to custody by District 
Courts of Appeal, made at any time after 
such remand and within 00 days thereof, 
which we would hara no right to do if the 
power of transfer existed. It has also been 
the uniform practice of our District Courts 
of Appeal In habeas corpus proceedings, 
where the Justices of any such court were 
unable to agree upon the merits of the appli- 
cation, to remand the petitioner to custody, 
upon the ground that they are unable to 
agree upon his discharge; those courts, un- 
der the Constitution, having no power to de- 
cide any matter except by unanimous rote. 
This Is a" practice fully authorized by the 
views expressed in such cases as Santa Ro- 
sa, etc., Co. V. Central St Ry. Co., 112 Cal. 
436, 44 Pae. 73.*?, Frankel v. Deidesheimer, 
93 Cal. 73, 28 Pac. 704, and Lnco v. De Toro, 
88 Cal. 26, 25 Pac. n.S3, 11 L. R. A. 543, which 
practically authorize an affirmance of pro- 
ceedings below, where the concurrence of the 
necessary nnml)er of Jn.stices In any other 
action cannot be obtained. Such a remand, 
of course, terniiuatps the proceeding in that 
court. It may further be said that the Leg- 
islature has practically construed the consti- 
tutional provision as not including habeas 
corpus proceedings by recognizing. In section 
1475, Penal Code, the right to an original 
application to the Supreme Court, In the 
event of a denial of relief by a District Court 
of Appeal. 

No very dire results are to be apprehende<l 
from this construction of the constitutional 
provision. Certainly the situation is no 
worse by reason thereof than It has been 
during all the period preceding the establish- 
ment of our District Courts of Appeal. If it 
develops that there is any substantial con- 
flict between decisions of different District 
Courts of Appeal on any question presented 
on an application in habeas corpus, consid- 
eration of the qnestlon can be had by this 
court on an original application for writ of 
habeas corpus to this court by the person re- 
manded to custody. The general questions 
Involved in this particular case are already 
before this court for consideration in a pro- 
ceeding of another character transferred 
from the District Court of Appeal of the 
Second district. 

For the reasons stated, we have always 
heretofore ruled that we have no such power 
to transfer in habeas corpus proceedings, and 
we adhere to such conclusion. 

We concur: IIEN'SHAW, J.; SLOSS, J.; 
MELVIN, J.; LOUIGAN, J. 

8IIAW, J. (dissenting). A majority of this 
court has heretofore in several instances 
tacitly held that the Supreme ('ourt has no 
power to transfer a case In habeas corpus 
from a District Court of Appeal to the Su- 



preme Court for a rebearlne. 1 have Tierer 
agreed to such construction of the Constlm- 
tlon. In my opinion, it Is directly contrary 
to the constitutional provisions on the sub- 
ject The language conferring the power Is 
so clear and plain that no Interpretati<>n Is 
necessary. The District Courts were created 
by a constitutional amendment adot>ted in 
1904, amending several sections of article 6. 
Section 4 contains this clause: 'The Su- 
preme Court shall have power • • • to 
order any cause pending l«fore the Supreme 
Court to be heard and determined by a Dis- 
trict Court of Appeal, and to order any cause 
pending before a District Court of Appeal to 
be heard and determined by the Supreme 
Court The order last mentioned may be 
made before judgment has been announced 
by a District Court of Appeal, or within 
thirty days after such Judgment shall have 
l)ecome final therein. The Jnd;;ments of the 
District Courts of Appeal shall become final 
therein upon expiration of thirty days after 
the same shall have been pronounced. The 
Supreme Court shall bare power to order 
causes pending before a District Court of 
Appeal for one district to be transferred to 
the District Court of Appeal of another dis- 
trict for hearing and determination." 

This provision expressly gives the Supreme 
Court power to transfer any cause. This 
Includes cases in habeas corpus as clearly as 
It Includes any other kind of action. The 
word "cause" includes proceedings In habeas 
corpus. Bouvler defines the word "cause," 
when used to refer to Judicial proceedings, 
as: "A suit or action. Any question, civU 
or criminal, contested before a court of Jus- 
tice." Volume 1, p. 295. See, also, Webster's 
Die. and Standard Die. There are many 
decisions of like eflfcct. Taylor v. United 
States (C. C.) 45 Fed. 531; Erwin x. United 
•States (I). C;.) 37 Fed. 470, 2 L. R. A. 229: In 
re Farnnm, 51 N. H. .3.S3; Nacoochee H. M. 
Co. V. Davis, 40 Ga. 320; Bridgton v. Ben- 
nett, 23 Me. 425. The two cases first cited 
hold that a proceeding to pimish a witness 
for contempt of court is a "cause." In the 
Bridgton Case the court said: "A term more 
comprehensive could not have been readily 
selected." 

The context of section 4 shows that pro- 
ceedings In habeas corpus were Intended to 
be Included in the tr/m "cause" In the itar- 
agraphs above quoted. The first paragraph 
of the section defines the appellate and orig- 
inal Jurisdiction of the Supreme Court With 
respect to the latter, It declares that It shall 
have "power to issue writs of mandamus, 
certiorari, prohibition and habeas corpus," 
Following are provisions defining the bound- 
aries of the several districts of the state. 
Then comes a paragraph defining the original 
and appellate Jurisdiction of the District 
Courts of Appeal. Their original Jurisdic- 
tion is declared to Include "power to issue 
writs of mandamus, certiorari, prohibition 
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and habeas corpus." Then follows tbe claose 
first above quoted, giving the Supreme Court 
power to transfer "any cause" to or from 
either court. In cases of mandamus, cer- 
tiorari, and prohibition, begun In tbe District 
Ck>art, the Supreme Court has always recog- 
nized and bas frequently exercised this pow- 
er of transfer. By the above<|UOted clauses 
the proceeding In habeas corpus is placed in 
tbe same category with the classes of cases 
Just mentioned. It seems Indisputable that 
the court must have the same power to trans- 
fer In habeas corpus as in the other cases. 
If a case In one of the clas.<ies first named Is 
a "cause," a proceeding In habeas corpus 
must also be a "cause," within the meaning 
of tbe section. 

Furthermore, section 24 of tbe same article, 
being a part of the same amendment, provides 
that if tbe justices of a District Court "are 
unable to concur in a judgment, they shall 
give their several opinions in writing and 
cause copies thereof to be forwarded to the 
Supreme Court," It does not provide for a 
transfer to the Supreme Court in such cases. 
The paragraph of section 4, first quoted, has 
always been considered to authorize such 
transfer, and transfers are made according- 
ly. It was evidently Intended to include 
cases where there was a disagreement in the 
District Court, as well as other cases. In or- 
der to avoid the predicament of absolute In- 
ability of the District Court to disjwso of 
the cause, or tbe imperative necessity, un- 
der the reasons given In Luco v. De Toro, 88 
Cal. 26, 25 Pac. 9&1, 11 I>. R. A. 54.1. for 
some of the justices to concur in a judgment 
which they believe to be erroneous, merely 
to end the litigation. There is absolutely no 
good reason for forcing tbe justices of that 
court to do this in habeas corpus cases alone, 
when it can be avoided by allowing section 
4 to have tbe efTect which its words express. 

Tbe fact that the Supreme Court has here- 
tofore entertained original applications in 
habeas corpus by persons who have been re- 
manded on a similar application to the Dis- 
trict Court, and the fact that the I^eglslature 
has recognized Its power to do so, Is with- 
out argumentative force. The power is given 
by the Constitution. The Legislature can 
neither take it away nor confer it; nor does 
legislative sanction strengthen it A judg- 
ment in habeas corpus, refusing to discbarge 
a person In custody on a criminal charge, is 
no bar to a subsequent writ in any court for 
the same cause. It is a bar only where there 
is a discharge, or where two persons are con- 
tending for the right to tbe custody of a 
third person. 1 Freeman on Judgineuts, § 
324; Ex parte Perkins, 2 Cal. 424; Ex parte 
Ring, 2K Cal. 251. This princliile gives this 
court full power to entertain such applica- 
tions after a judgment of remand In the Dis- 
trict Court, and tbe e-verclse of this power 
heretofore has been wholly attributable to 
this reason, aud not to the theory that no 



power existed to order a transfer. No apr 
plication for a transfer to this court from ft 
District Court has ever been made in a 
case where tbe right to custody of a third 
person was in issuo, and the District Court 
had given Judgment upon it Being a former 
adjudication, there would be no right or 
power of review in any court, unless this 
court has power, under section 4, aforesaid, 
to vacate the decision of tbe District Court 
of Appeal and transfer the cause to the Su- 
preme Court for a rehearing. If the power 
exists in that case, it must exist in all cases. 

Tbe argument that the provision should 
not be given effect to allow transfers from 
District Courts, because hitherto no appeal 
has ever been provided in this state from a 
decision in habeas corpus by a superior court 
or judge thereof, or by a justice of the Su- 
preme Court, I cannot understand. If the 
words are unambiguous, as I think must be 
admitted, and the power of transfer is given 
thereby, tbe giving or withholding of the 
right of appeal from decisions of other tri- 
bunals by other statutes or parts of the Con- 
stitution has no bearing upon the meaning 
of tbi.s particular part of the Constitution. 
Such analogies are significant only when 
there is an ambiguity to clear up. That 
there should be a right of appeal by the 
sUite from the judgment of the superior court 
discharging a prisoner is shown by the re- 
sult of the Hughes Ca.se, 159 Cal. 360, 113 
Pac. 6.S4, where a prisoner in Folsom state 
prison, regularly convicted and sentenced by 
the superior court of one county, was re- 
leased without legal cause by tbe superior 
court of another county, and the state was 
declared to be remediless. Moreover, the 
Legislature could at any time destroy this 
argument by providing for an appeal in such 
cases. Tbe argument amounts to only this: 
That since a defect in one part of our Ju- 
dicial system has been suffered to continue 
so long although it has caused some miscar- 
riages of justice, it must be assumed that a 
constitutional provision designed to avoid a 
similar defect In tbe District Court system 
does not mean what It plainly says, because 
to give it such effect would make the system 
different in that respect from any that has 
heretofore been established. It seems to me 
that tbe obvious defect existing as to su- 
perior courts furnishes a good reason for 
avoiding it In the newly created jurisdiction, 
and for giving the provision that effect, even 
if It were not clear, but might reasonably be 
so construed. 

The decision defeats to a very large and 
imiwrtant extent one of tbe main objects for 
which this power of transfer was given. In 
People v. Dnvls, 147 Cal. MH. 81 Pac. 718, 
this court declared that the iwwer to trans- 
fer was given to make tbe Supreme Court 
tiie court of final decision upon all important 
questions of law, and to enalile It to super- 
vise the decisions of tbe se\eral DlsiKict 
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Courts of Appeal, In order to secure a uni- 
form rule of decision throughout the state. 
The proceeding in habeas corpus is resorted 
to, more than any other form of action, to 
obtain decisions upon the construction, con- 
stitutionality, and effect of penal laws. The 
result of this decision Is that we may have 
In this state three Independent Judicial sys- 
tems, each construing and giving effect to 
statutes, charters, and the Constitution in 
their own way and differently from the oth- 
ers, without there being any means of rerislng 
or harmonizing their decisions, except uiwn 
the chance that some other person may bring 
a case in the Supreme Court involTlng the 
same question. The experience of eight years 
which have elapsed since the District Courts 
were created demonstrates that this chance 
never happens when a decision of the District 
Court is against the state. 

For these reasons, I am of the opinion that 
the power to transfer exists in cases of pro- 
ceedings in habeas corpus as fully as in any 
other kind of action or proceeding; and that 
to hold otherwise is contrary, not only to the 
letter, but also to the purposes, of the con- 
stitutional provision. 



KERN RIVER CO, v. LOS ANGELES COUN- 
TY. (L. A. 3,007.) 
(Supreme Court of California. Feb. 21, 1913.) 

1. Taxation (S 156*)— Cobpobate Fbakchib- 
Es — Occupancy of Highways. 

Right of occupancy of highways by an 
electric light and power company by its trans- 
mission lines is a taxable franchise. 

[Ed. Note.— For other cases, see Taxation, 
Cent. Dig. ji 276; Dec. Dig. 156.*] 

2. Taxation (§ 276*) — Cobporatb Fban- 
CH18E8— Occupancy of Highways. 

In assessing an electric company's fran- 
cliise to use public highways in a county, the 
requirement under Const, art. 13, i 10, that 
property be assessed in the district in which 
it is situated, etc., was substantially complied 
with by valuing the franchise in each school 
district according to the number of miles of 
transmission lines in that district, without ref- 
erence to the extent of the public highways 
over which the lines were erected. 

[Ed. Note.— For other cases, see Taxation, 
Cent. Dig. §§ 453, 466-468; Dec. Dig. § 276.*] 
8.. Taxation (§ 458*)— Assessment— -Irbegu- 

IJIBITIES — Effect. 

In the absence of fraud, mere irregulari- 
ties in a tax assessment do not vitiate it 

[Ed. Note.— For other cases, see Taxation, 
Cent. Dig. § 814; Dec. Dig. § 4.')8.*] 

4. Tbial (§ 396*)— Findings— Necessity. 

A trial court need make no finding upon 
an issue raised by the pleadings but not by 
the evidence. 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. §§ 035-0.38; Dec. Dig. § 306.*] 

5. Taxation (§ 490*)— Equalization— Con- 
clusiveness. 

Action of a board of equalization, in con- 
firming an assessment on the franchise of an 
electric company to use the public liighways 
of a school district, is void, if the compiuiy did 



not use any part of the highways In that dis- 
trict. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. a 872. 873; Dec. Dig. f 400.*J 

Department 2. Appeal from Superior 
Court, Los Angeles County; W. R. Hervey, 
Judge. 

Action by the Kern River Company against 
the County of Los Angeles. From part of 
the Judgment, plaintiff appeals. Partly af- 
firmed and partly reversed, with Instructions. 

Gibson, Dunn <& Crutcher, of Los Angeles 
(Edward E. Bacon, of Los Angeles, of coun- 
sel), for appellant J. D. Fredericks, Dlst 
Atty., and Hartley Shaw, both of Los Ange- 
les, for respondent 

MELVIN, J. Plaintiff sued, with partial 
success, to recover certain taxes for the fiscal 
year 1908-09, which had been paid under pro- 
test This appeal Is from that part of the 
Judgment which was adverse to plaintiff. 

Plaintiff is a corporation engaged in the 
business of producing electricity for light 
and power. From its power plant in Kern 
county it transmits Its product over Its lines 
to a transforming station In the city of Los 
Angeles, where all of Its electricity is deliv- 
ered to another corporation. No local serv- 
ice Is given along the course of Its trans- 
mission lines. 

The tax which was paid under protest was 
levied upon plaintiff's "franchise to use the 
public highways of the county of Los Ange- 
les." This franchise to use the highways of 
the county outside the city of Los Angeles 
was assessed for the aggregate sum of $28,- 
960, the total amount being distributed by 
the assessor among the various school dis- 
tricts through which plaintiff's lines extended 
in proportion to the mileage In each district, 
without regard to the actual use of the 
public highways therein. In Delsur district 
plalntlfTs lines extended entirely over pri- 
vate rights of way, and not a foot of any 
county road was used. In Elizabeth Lake^ 
Castlac, Newhall, and Vlnedale the only use 
of public highways was in crossing ; nine 
public roads being so used for an aggregate 
distance of 360 feet In four other districts 
(Morningslde, Burbank, West Glendale, and 
Troplco) more than 14 miles of the public 
roads were occupied longitudinally by plain- 
tiff's power line, yet in the districts wherein 
the roads were merely crossed for an aggre- 
gate distance of 360 feet the assessment 
was more than twice as much as In the four 
wherein 14 miles of highways were utilized 
in part for plalntlfTs benefit 

Plaintiff presented its objections to the 
board of equalization, but that tribunal af- 
firmed the assessment. 

[1] Appellant's first point Is that its oc- 
cupancy of the highways of Los Angeles 
county by its transmission lines is not a 
franchise, and not assessable as such. In 
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tJila betelf It calls atteotion to tbe fact tb&fe 
It Is merely a manufacturer of electric jpow- 
er, wbicb It delivers to a single consumer, 
and tbat it 4oes not use Us transmission 
lines for the purpose of collecting tolls. Fur- 
ther, It submits tbat tiie assessment of Us 
transmission lines In t^r entirety should 
be deemed to include whatever rights of way 
It possessed in tbe public roads. In support 
of this position. Spring Valley Water Works 
T. Barber, 99 Oal. 36, 33 Pac. 735, 21 h. R. 
A. 416, is cited. There is, however, a differ- 
ence between that ease and this. In that 
case, the. permission granted by the supervi- 
sors of Alameda county to lay pipes along 
the highways of said county did not au- 
thorize the water company to sell water in 
that county and to coUect tolls. "It had a 
mere right of way In common with all other 
persons, entirely unconnected with any privi- 
lege granted by the county to take tolls, col- 
lect water rates, or enjoy any other special 
prerogative or advantage^" In the case at 
bar the findings show that In 1896 the board 
of supervisors of Iios Angeles county by ordi- 
nance granted a franchise to plaintifiTs pred- 
ecessor to construct a Une or lines along 
oertaia designated highways of I^os Angeles 
county, for the purpose of conducting and 
distributing electrical energy along said 
route. The franchise carried with it "the 
ri^t to collect rates or compensation for 
the use of electrical energy." It Is true that 
this part of the franchise was not being used 
at tbe time of the assessment here attacked, 
and tbat was a matter proper fcf the con- 
sideration of the board of equalization Id 
tixing tlie value of plaintiCTs pfivUege for 
the purposes of taxation. The mere fact 
that the right to collect rates was not assert- 
ed did not make it valueless, however. 
PlalntUTs position as a going company, tra- 
versing a rich territory, was of some increas- 
ed value in keeping out possible competitors, 
in view of tbe fact that at any time It might 
have midertaken to supply electricity to the 
residents along tbe lines of its transmission 
system. It possessed an assessable franchise. 
[2-4] AppeUaut'B next contention is tbat 
the assessor violated the constitutional man- 
date of section 10 of article 13 In falling to 
assess tbe property in the districts In which 
it was situated. While we must concede that 
the method followed by the assessor was, to 
say the least, unscientific, in that he valued 
the franchise In each school district accord- 
ing to the number of miles of transmission 
lines in that district, without reference to 
the extent of the public highways over which 
said lines were erected, we find that the as- 
sessment in each Instance purported to be 
upon the franchise used in a particular 
school district. This was a substantial com- 
pliance with the reqtdrement of tbe Consti- 
tution. In the absence of fraud, mere irregu- 
larities In an assessment do not vitiate it. 
While there were allegations of fraud in tbe 
complaint, and denials thereof la the an- 



swer, no evidence thereon wai; tntrodtrced, 
and the court made no Jindlng upon tbe sub- 
ject This did not constitute error. Kaiser 
V. Dalto, 140 Cal. 170, 78 Pac. 828. In the 
absence -at fraud on the part of tbe assessor, 
hij9 method of arriving at tbe valuation bf 
property is a matter committed entirely to 
bis determlnattoa. San Jose Qas Co. v. Janu- 
ary, 67 Cal. 614; Los Angeles v. Western 
Union CHI Co., 161 Cal. 206, 118 Pac. 720. 

[8] Respondent Is of the opinion tbat the 
case of Los Angeles, G«8 As Electric Co. y. 
County of Los Angeles, 162 Cal. 165, 121 Pac. 
884, is decisive of the problems presented 
here. In that case, as in this, the public 
service corporation had appealed to the 
county. board of equalization to correct the 
allegied tneqnalities in tbe assessment of Its 
projperties. The board had refused to reduce 
the assessment, and It was held that in tbe 
absence of fraud the action of the board of 
equalization was absolutely binding ui>on 
this court That case is therefore conclusive 
against appellant with reference to the as- > 
sessments made In school districts where 
there was property in the nature of "fran- 
chises to use the public highways of the 
county of Los Angeles." But we do not 
think the action of tbe board of equaliza- 
tion is conclusive with reference to the as- 
sessment of such "franchise" in Delsur 
school district, wherein not one foot of the 
public roads was utilized by the plaintiff in 
th» operation of its lines. The action of the 
board of equalization upon a subject not 
properly within Its Jurisdiction is not be- 
yond review. Even a body possessing powers 
so enormous, and in certain Instances final 
Jurisdiction, may not validate an assessment 
upon nonexistent property. Public highways 
are easements, and when they are enjoyed 
in part by a public service corporation in a 
way creating a special privilege, and derogat- 
ing to that extent from the public servitude, 
tbe corporation becomes subject to an assess- 
ment for such a franchise as that here 
sought to be taxed. Where no such use ap- 
pears within the territory covered by an 
attempted assessment, obviously there is 
nothing to assess, and a charge by the asses- 
sor would be as much without Jurisdiction as 
his effort to assess property mortgaged vb 
the state, without deduction for the mort- 
gage In such a case the board of equaliza- 
tion Is not tbe only tribunal to which the 
taxpayer may apply for relief. Brenner v. 
Los Angeles, 160 Cal. 77, 116 Pac. 397. 

That part of the Judgment refusing plain- 
tiffs demand for a return of the taxes paid 
under protest upon the assessment of its 
"franchise to use the public highwa.vs," In 
tbat part of Los Angeles county embraced 
within the territory of Delsur school district 
is reversed, with Instructions to the lower 
court to enter Judgment accordingly. In all 
other particulars tbe Judgment is affirmed. 

We concur: HBNSHAW, J.; IiOBIOAM,J. 
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DANIELSON et al t. NEAL. (L. A. 2,974.) 

(Supreme Court of California. Feb. 21, 1913. 

Rehearing Denied Marcli 19, 1013.) 

1, BKroBlCATION or InSTBUUENTa ({ 24*)— 

Action — Necessity of Demand. 

A demand by plaintiff that the mistake be 
corrected is not essential before suing to re- 
form a deed by correcting a mutual mistake 
therein. 

[EM. Note<— For other cases, see Reforma- 
tion of Instruments, Cent Dig. g 83; Dec Dig. 
«24.»] 

2. ACTIOW (f 11*)— CORDITIOire Pbbctdbmt— 
Demand. 

Where a demand is an essential part of a 
cause of action, it must be made before the 
action is brought; but the action itself is the 
only demand necessary whore it is defendant's 
unconditional duty to perform an act, to com- 
pel a performance of wliich ia the object of 
the action. 

[Ed. Note.— For other cases, see Action, Cent 
Dig. fS 53-75; Dec. Dig. i 11.*] 
8. Refobmation of Instsuments (J 36*) — 
Allegations or Complaint — Mutdal Mis- 
take. 

A complaint alleged that plaintiff purchas- 
ed three acres of land from defendant, which 
were to be bounded on the east by defendant's 
land, on the south by a railroad right of way, 
and should be so located as to embrace just 
three acres, but that by mutual mistake and 
oversight, the courses and distances given in 
the deed fell short of containing three acres, 
and that the mistake in the amount of acre- 
age arose because the lines and courses were 
not run at right angles, but were run as stated. 
Held, that the complaint was sufficient aB 
against demurrer and sufficiently alleged a mu- 
tual mistake as to the amount of land con- 
veyed. 

(Ed. Note.— For other cases, see Reforma- 
tion of Instruments, Cent Dig. {{ 141-14^; 
Dec. Dig. t 36.*] 

4. Equity (J 34*)— Bight to Relikb^Tbiy- 
lAL Matteks. 

The fact that the amount of land omitted 
from a deed by mutual mistake in description 
wns only about i/jt of an acre, valued at 
3ps:{, would not prevent plaintiff from obtain- 
ing the relief prayed on the ground that equi- 
ty would treat the discrepancy as too minute 
to be material. 

[Ed. Note.— For other cases, see Egnity, 
Cent Dig. § 98; Dec. Dig. i 34.*] 

5. Reformation of Instruments (| 23*) — 
Action— Limitation . 

The fact that an error in the description 
in a deed could have been discovered from the 
fiice of the deed did not necessarily charge the 
jcrantee with laches in failing to discover it 
so as to bar a suit for reformation of the deed: 

[Ed. Note.— For other cases, see Reforma- 
tion of Instruments, Cent Dig. { 82; Dec. Dig. 
§23.*] 

Department 2. Appeal from Superior Court, 
Santa Barbara County ; S. E. Crow, Judge. 

Action by Battle O. Danlelson and another 
a^lnst Ann M. Keal. From a judgment for 
defendant, plaintiffs appeaL Reversed and 
remanded. 

Day & Day, of Santa Barbara, for apx)el- 
lants. a. H. Gould, of Santa Barbara, for re- 
spondent 

HENSHAW, 3. PlalntlfTB seek by their ac- 
tion the correction of two deeds made to 



them by defendant, the one for three acre» 
of land, the other for one acre of land. The 
facts tonchlng the first deed sufficiently in* 
dlcate the character of the mntual mistake 
which it Is alleged existed In the making of 
both deeds. Those facts are that plalntUF 
Hattie 0. Danlelson bought of defendant 
three acres of land. It Is alleged that these 
three acres were to have a southern frontage 
of 417.^ feet and "should be bounded on the 
east by the easterly line of defendant's land 
and on the south by the Southern Pacific Rail- 
road Company's right of way, and should be so 
located that the lines should embrace Just 
three acres of land, but that the lines should 
be in the proportion of two to three, so that 
two acres should front to the south and the 
one acre lying back should be just half the 
width of the other two acres." It la then 
alleged that by mutual mistake ignorance, 
and oversight, the courses and distances ac> 
tually given in the deed fell short of contain- 
ing three acres; the allegation In this re- 
spect being the following: "That the mistake 
In the amount of acreage as aforesaid, arose 
from the fact that the distances given Ui 
the deed and the length of the boundary lines 
would. If run at right angles, include the 
three (3) acres, but the lines and courses 
were not run at right angles to each other, 
and not being so run at right angles to eadi 
other, decreased the amount of acreage ; the 
north and south lines, instead of running at 
right angles to the east line, which is a due 
north and south line with the deflection of 
only 16', varied from a right angle to said 
east line 7* and 63' and from the west line 
of said tract as designated in said deed to 
the same extent, leaving the southeast angle 
and the northwest angle Obtuse ones 7° and Kf 
In excess of right angles and the southwest 
angle and the northeast angle 7° and SS" leas 
than right angles, and by reason of such de- 
flection of lines the east and west lines are 
brought much nearer together on a measnre- 
ment on right angles than four hundred and 
seventeen and four-tenths (417.4) feet, whicli 
was intended, bnt leaves the north and south 
lines, three hundred and thirteen @13) feet 
apart as was intended." The deeds so made 
were dated, one in July, 1906, the other the 
21st of November, 1907 ; but plaintifib allei^ 
that they did not discover the mistake until 
the 15tb day of December, 1910, after sur- 
vey made by the county surveyor. A demur- 
rer, general and Bi)eclal, was interposed and 
sustained to the complaint Judgment fol- 
lowed for defendant, and plaintiOb appeaL 

[1 ] In support of the judgment respondent 
contends that this action for reformation 
will not lie without a demand iwevlously 
made, which demand Is not here alleged. 
There is authority supporting this view, but 
Buch Is not the rule of decision In this state, 
nor is It the rule of general adoption. 

[t] Wherever a right arises or is depMident 
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upon deiiuind — In other words, when the de- 
mand iB an Integral part of the cause of ac- 
tion — It mast be made before action brought 
Bat when It Is an unconditional duty of a 
defendant to perform a certain act, the suit 
Itself Is the only demand necessary. Gray v. 
Dougherty, 25 Oal. 266; Cox v. Delmas, 90 
Cal. 104, 38 Pac. 836; 9 Cyc. 725. In some 
cases, 'no other consequences follow a failure 
to make demand before suit brought, than 
that the plaintiff will not be allowed to re- 
cover his costs. Jones v. Petaluma, 86 CaL 
230; Helnlen v. Martin, 63 Cal. 821. 

[3] The first deed, after the description of 
the land, declared that it contained "three 
acres of land more or less." It is argued 
from this that the grantor did not Intend to 
convey an exact three acres, and therefore 
It Is apparent that there was no mutuality 
of mistake. It Is quite true, as said In Com- 
missioners y. Younger, 29 Cal. 179, that ex- 
pressions used In such deeds, "about so many 
acres" or "so many acres more or less," are 
openly Indetermlnatlve and uncertain and 
show that they are not of the essence of the 
contract, and that reliance, so far as quan- 
tity Is concerned. Is placed, not upon them, 
but upon the description by metes and bounds. 
But this action Is for a reformation because 
of mistake, a part of which mistake was the 
use of these very words. We think, without 
elaboration, th'at the complaint is sufiBclently 
free from ambiguity to pass demurrer. 

[4] There was omitted from the deeds 
about '/sT of an acre. The value of the 
omitted land, upon the basis of the purchase 
price, resiwndent points out Is fS.*?; but we 
cannot agree wilh respondent that, T)ecause 
these are the facts, equity will treat the 
omitted land as a minute discrepancy of no 
material Importance. The price or value of 
omitted lauds Is, of course, an element In 
determining whether or not ecjuity will take 
cognizance of a suit to recover the omitted 
portion. Backus v, Jeffrey, 47 Mich, 127, 10 
X. W. 138. But In a suit for land, it Is by 
no means the all-coutrolllng and determina- 
tive consideration. The omitted land may 
be of great Importance to the value of plain- 
tiff's remaining laud. It may have a xte- 
culiar value, i)retlum affectlonls, in lUalntiff's 
eyes. Many other considerations may enter 
into the matter, making it of imi)ortunce to 
plaintiffs to recover that which is rightfully 
theirs. 

[6] The demurrer that the cause of action 
Is barred by the statute of limitations is not 
well taken. The argument upon this point 
Is addressed to the fact that the error was 
patent upon the deed; that tlie means of 
discovery were therefore at hand to plain- 
tiffs, and their failure to discover charges 
them with laches and brings them within the 
l>ar of the statute of limitations. But the 
contrary view is expressed in Allen v. Iteed, 
51 CaL 362; Shells v. Haley, 61 Cal. 157; 



Brera r. Donnelly, 74 Oal. 301, 16 Pac. 845; 
Stonesifer v. Kilbum, 122 Gal. 659, 65 Fac. 
587; Hart v. Walton, 9 Cal. App. 502, 89 
Pat 719. 

It Is th^efore ordered that the judgment 
is reversed, and the cause remanded; de- 
fendant to be permitted to answer to the 
merits. 

We concur: MELVIX, X ; LORIGAN, J. 



PEOriiB T. BAUWERAERTS. <Cr. 1,744.) 
(Supreme Court of California. Feb. 18, 1913.) 

1. Homicide (8 253*) — Evidence — Sukft- 

CIENCr. 

Evidence on a trial for murder in the first 
decree held sufficient to support a conviction. 

[Ed. Note. — For other cases, see Homicide, 
Cent. Dig. §§ 52;i-532; Dae. Dig. S 25;{,*] 

2. Criminal Law (i 742*)— Qusstxons roR 
Jury— Cbedibihty of Witnes.s. 

Where on a trial for homicide a witness 
for the state testified to facts tending to show 
accused's guilt, while accused attempted to 
show that such witness was himself toe mui- 
Je.rer, the credibility and veracity of the wit- 
ness was for the jury. 

[Rd. Note.— For other cases, see Crfminal 
Law. Cent. Dig. fi 1138, 1719-1721; Dec. Dig. 
§ 742.*] 

3. CaiHiNAii Law <S 738»)— Quesmows fob 
Jury— Absence of Motive. 

The absence of motive on the part of a 
person accused of crime should be considered 
by the jury in weighing the evidence, but does 
not establish bis innocence as a matter of law, 
or necessarily raise a reasonable doubt of his 
guilt. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. Sf 1705, 1707; Dec. Dig. | 
738.*] 

4. <?RnnNAL Law (J 706*)— MiscoNnucT or 
Counsel. 

Where a person accused of homicide was 
evidently unfamiliar with English, especially 
with legal phrases, and his answers furnished 
some indication of an intent to evade a direct 
auswer,_ a repetition by the district attorney of 
a <iucstion on cross-examination wbetlier he had 
not been convicted of a felony in a foreign 
countr.v after be had denied such conviction 
was not misconduct re<|uiring a new trial, al- 
though the district attorney had no legal evi- 
dence of such conviction. 

[I-'d. Note.— For other cases, see Criminal 
Law. Cent Dig. $ 1661 ; Dec. Dig. J 70«.»] 

In Bank. Appeal from Superior Court, 
Riverside County; P. E. Densmore, Judge. 

Frank Bauweraerts was convicted of mur- 
der In the first degree, and he appeals. Af- 
firmed. 

A. Heber Windier and Richard L. North, 
botli of Riverside, for appellant U. S. Webb, 
.Vtty. Gen., and L^'man Evans, Dist Atty., of 
Riverside, for the People. 

PER CURIAM. The defendant was charg- 
ed with the murder of one Harriet Guyot 
in Riverside county, convicted of murder lu 
the fir.st degree, and sentenced to death. He 
api)eals from the judgment and an order 
denying his motion for a new trial. 
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As grounds for a reversal It Is claimed by 
appellant that the evidence is not suificlent 
to sustain the verdict, and that he was pre- 
cluded from having a fair and Impartial trial 
through prejudicial misconduct on the part 
of the district attorney. 

[1] The evidence In the case shows that 
the defendant, a native of iBelgium, came to 
the United States a few years ago, and to- 
ward the end of the year 1911 located In 
Portland, Or. He worked in different capa- 
cities in Portland, and during his stay there 
stopped at a lodging house kept by one Andre 
Guyot, son of the woman he was convicted of 
having murdered. AU of these parties be- 
came quite friendly. About January 1, 1012, 
the defendant, who claimed to have some 
knowledge of prospecting and attracted by 
reports of gold discoveries in Imperial coun- 
ty, this state, Induced the deceased, Mrs. 
Ouyot, to furnish the money for a prospect- 
ing tour in that locality. The deceased, a 
woman aged about 59 years, agreed to go 
with the defendant, and at her request a 
friend of hers, a Miss Julia Francois of The 
Dalles, Or., was to accompany them under 
an arrangement that all should share equally 
In whatever successes the enterprise attain- 
ed. All of the parties were natives of Bel- 
glum, though unrelated to each other. The 
defendant was about 37 years of age, and 
Miss Francois about 19 years of age. Mrs. 
Ouyot furnished $550 for the necessary ex- 
penses of the enterprise, which was about 
the only money the party had. This she 
turned over to the defendant, who acted as 
treasurer of the expedition, paying all the 
bills, purchasing all the supplies, and retain- 
ing control and possession of the money. 
The party left Portland In January, 1912, 
and in due time arrived in Brawley, in Im- 
perial county. On investigation it was as- 
certained that the reports of discovery of gold 
mines there were without merit, and, after 
some further investigation, it was determin- 
ed that the party should go up into the 
Chuckawalla Mountains in the eastern part 
of Riverside county, where some prospecting 
had been done and some mining locations 
made. Proceeding by train part of the way 
and the rest by wagon, the party made their 
permanent camp about 3^ miles from Chuck- 
awalla Springs, which point they reached 
about February 1, 1012. The locality where 
their camp was made was a remote, lone- 
some spot, the surrounding country for miles 
in every direction being a desolate waste of 
mountains and desert, visited only by occa- 
sional prospectors. The three members of 
the party occupied a single tent, the women 
sleeping together in the rear, while the de- 
fendant occupied a bed at the entrance of 
the tent. They prospected for gold in the 
nearby canyons for about six weeks, but with- 
out success, and their supply of money had 
diminished to about $117. About the 1st of 
March, 15)12, one XI. D. C Putman, an Ameri- 
can, came into the hills, making his camp 



about two miles from tlM oaup of the de- 
fendant Putman was a proepector, and had 
theretofore located mining claims near where 
he camped, and had come up for the purpose 
of looking after them. He met the defendant 
and the women at their camp a day or bo 
after he arrived. AH along after the party 
had left Portland defendant, when occasion 
called for it, represented the elder woman as 
his mother and the younger as his wife, him- 
self going under the name of Frank Ouyot, 
and so stated such r^atlonship to Putman. 
No particular importanoe, however, Is to be 
attached to these representations; they be- 
ing doubtless made, as stated by defendant, 
to avoid possible comment and talk whUe 
the party was together. On Friday, March 
16, 1912, the defendant, accompanied by the 
younger woman, came to Putman's camp, 
and Putman asked the defendant if he could 
let him have some salt, of which he was In 
need. Defendant promised to let him liave 
it, and on the following Sunday, March 17tb, 
about 9 o'clock, Putman went over to the 
camp of defendant and got It When within 
a short distance of the camp, he perceived 
the defendant moving rapidly backwards 
and forwards carrying sand In a bucket, and 
scattering it near the tent. When defendant 
discovered Putman approaching, he called 
to him to wait and he would bring him the 
salt which he did. He appeared nervous and 
excited., After handing him the salt defend- 
ant stated be would go to Putman's camp 
with him, and they both started in tliat di- 
rection. As they proceeded Putman asked 
defendant how his wife and mother were, 
and defendant told him that they were down 
at the dry washer which the defendant had 
set up about a mile below his camp. This 
statement surprised Putman, as he had pass- 
ed the dry washer on his way to defendant's 
camp, and, assuming that he might be in that 
vicinity, had called and had got no answer 
from any one. He further stated that his 
wife and mother were going over to Chucka- 
walla Springs the next morning, and there 
catch a wagon that would take them to the 
railroad, as his mother was to meet a gov- 
ernment engineer in Yuma. Putman testified 
that his suspicions were aroused from the 
peculiar action and conduct of the defendant. 
He had no weapon in his camp of any char- 
acter, and he knew that defendant was arm- 
ed. About noon of that day — Sunday — Put- 
man left his camp and took bis station on a 
high hill some distance from the camp of the 
defendant, and where he could look down up- 
on it He remained at this point until about 
5 o'clock in the afternoon, observing the ac- 
tions of the defendant When he first reach- 
ed his point of observation defendant was 
engaged with a pick and shovel caving down 
a bank some 25 feet high a short distance 
from the tent. After he accomplished this, 
the defendant then engaged In burning up 
rags and papers which he brought from the 
tent at a small furnace located near It 
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While ao ooenpied he walked arotmd the tent, 
looking up and down the wash. When Put' 
man left the hill to return to hie own camp, 
defendant was seated near bis tent At no 
time daring the afternoon did Putman see 
either of the women about the place. Early 
the next morning, satisfled that there was 
something wrong, Putman walked about 12 
miles to a camp where two men were work> 
Ing, told them of his suspicions, and tried to 
get them to come back with him and Investi- 
gate the disappearance of the two women. 
They could not do so as they expected visi- 
tors that day to their camp, but they loaned 
Putman a rifle and cartridges. Putman re- 
tamed to his camp that night and the next 
morning — Tuesday — started for the camp of 
the defendant. On the way he stopped at 
Ghuckawalla Springs where he met two men 
— Heyman and McCarty — with the former 
of whom he was accqualnted. Putman told 
them of the apparent disappearance of the 
women and his suspicions, and the three 
proceeded to the defendant's camp which 
they found deserted. With a pick and shovel 
found In the tent Putman and Heyman dug 
into the gravel that had been caved down 
firom the bank, and, when they had dug about 
ten Inches, struck a blanket, which they rip- 
ped open with a penknife, and found that It 
enveloped a human body. No further Investl- 
gatton was made and tiie grave was covered 
up. It was then agreed that Heyman, who 
had seen the defendant the day before, should 
go to the railroad station and telegraph the 
defoidant's description in order to secure 
his arrest Putman, after investigation for 
that purpose, found in one of the dry washes 
the tradDs of the defendant leading towards 
Pntman's camp. He fidlowed It that far and 
found on the table In hla tent a note from 
defendant which the latter had left there 
Tuesday morning. Subsequently a note was 
also found in defendant's tent which had 
been left there by him for Putman. In these 
notes defendant stated that his wife and 
mother had left the camp on the Sunday 
Pntman was over there, but that he was too 
aick to go with them ; that he had been over 
to Ghuckawalla Springs the day before (Mon- 
day) ; that he had found no trace of a wagon 
there, and that he thought the women had fol- 
lowed the wagon train of Putman (the latter 
had come out in a wagon on a return trip from 
Brawley with provisions a few days before) 
or the Palo Verde trail; that he was going 
to find out which trail they had taken, and, 
If he did not return in five or six days, to 
take such provlsiona from his tent as he 
could use. Putman took up the trail of the 
defendant from where it left his camp, and 
followed it on foot for about 30 miles to- 
wards Imperial Junction, to which defendant 
also on foot was evidently proceeding. Night 
overtook Putman near Iris, a telegraph sta- 
tion about 10 miles east of Imperial Junc- 
tion. He proceeded to Iris, and had the oper- 
ator there telegraph to Imperial Junction to 



arrest the defendant for killing his mother 
and wife. In pursuance of the dispatch the 
defendant was apprehended on the train aa 
he was about to take it at that place, and 
Putman that night took the train to Imperial 
Junction. When arrested, the defendant 
stated that he was on the way to Tuma to 
employ men to work his mines. After being 
informed that he had been arrested at the 
instigation of Pntman, and when the latter 
came into his presence at Imperial Junction 
that night, he accused Putman of having 
killed the women, and compelling him to bury 
their bodies. After the arrest of the defend- 
ant, he made a plat for the officers showing 
about where the bodies of the women had 
been burled and where other things had been 
hidden by him, and the coroner and sheriff, 
accompanied by Putman and others, went 
over to the camp of the defendant where 
they exhumed the bodies of both Mrs. Guyot 
and Miss Francois. The body of Mrs. Guyot 
was found burled under a bank about 100 
feet from the tent at the spot where Put- 
man, Heyman, and McCarty had discovered. 
It Tuesday morning. The body of Miss 
B^rancois was found buried at another spot 
about 30 feet from the tent. Both bodies 
were attired in nightgowns. A shawl strap 
had been buckled and some cording wrapped 
about the remains of Mrs. Guyot, and her 
body was entirely enveloped in a blanket 
which was held closely in place by hammock 
cords tied about it She had been killed by a 
pistol bullet fired into the base of her brain. 
Immediately above the spot where the body 
of Miss Francois was burled a large quantity 
of ashes were found, the remains evidently 
of quite a large fire. Her body was also 
wrapped in a blanket, and in addition a mat- 
tress was wrapped around it tightly corded. 
She had been shot through the right arm and 
through the head. There was also found 
buried near the tent two suit cases contain- 
ing women's clothes, and some women's 
clothing and a man's overcoat were also 
found buried. All the bedding used by the 
women had been burled with their bodies, 
and In and about the tent were no articles 
of clothing or effects to indicate that any 
women had ever occupied it, and fresh sand 
and gravel had been strewn about the floor 
Inside the tent It appears further that the 
defendant on Monday morning, March 18th, 
went to Chuckawalla Springs, where persons 
going and coming through the country neces- 
sarily stopped for water. He met the wit- 
ness Heyman there, who with the witness 
McCarty had reached the wells the day pre- 
viously about 1 o'clock in the afternoon and 
were camped there. McOarty was away 
when the defendant came. Defendant asked 
Heyman if there had been a light wagon 
there drawn by two horses, and was told 
that there had not Defendant then said 
that his wife had told him at 1 o'clock Sun- 
day that the wagon had come, and that "tbe.v 
had got ready right away and lett." Hey- 
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man and defendant looked around for pos- 
sible tracks of a wagon, but found none. 
Heyman told tbe defendant that. If be be- 
lieved the women bad become lost, he would 
aid him in trying to find them, but defendant 
said they had probably taken another trail, 
and let tbe matter rest at that He remain- 
ed about an hour, and started back to his 
camp. There were other circumstances of 
minor importance tending to show the de- 
fendant's guilt which we do not think it nec- 
essary to mention. 

[2, 3] The facte related in the foregoing 
statement constitute legal evidence of the de- 
fendant's guilt sufliclent to Justify the ver- 
dict The testimony of the defendant and 
his claim prior to the trial, to the ettect that 
Putman was the guilty person, is not entire- 
ly credible in Itself, and it is in many re- 
spects Inconsistent with the facts eRtablisbed 
by the testimony of other witnesses at the 
trial. The question of Putman's credibility 
and veracity was for tbe determination of 
tbe Jury. They believed Putman, as they bad 
a right to do. Tbe attempt to impeach Put- 
man's reputation for truth resulted in dis- 
closing that, after the homicide and after 
the defendant's statement that Putman had 
committed the murder bad got abroad in the 
village of Brawley, the tongues of a few gos- 
sips became busy and made a reputation for 
Putman which he did not liave before. The 
attempt was met by that of a number of 
witnesses who had known blm for many 
years to tbe effect that he was a man of good 
repute and character. The proof does not 
show any adequate motive for the crime. 
The absence of motive is a fact favorable 
to one accused of crime, and is to be con- 
sidered in weighing the evidence against 
him. But of itself it does not as matter of 
law establish Innocence or necessarily raise 
a reasonable doubt of guilt. Its effect is a 
question for the Jury to decide. We find no 
reasonable ground for the claim that the 
evidence does not sustain the verdict 

[4] During the cross-examination of the 
defendant, tbe district attorney asked this 
question: "I ask you if you were not in the 
first tribunal court of Brussels, Kingdom of 
Belgium, on or about tbe 2t)th of February, 
1004, convicted of a felony, embezzlement?" 
He answered: "No, sir." Afterwards he was 
recalled by his counsel for further examina- 
tion, and thereupon the district attorney 
made a further cross-examination. At the 
close of this cross-examination he asked 
leave to renew tbe above inquiry as to a 
former conviction, saying that he did not 
think the witness had understood tbe ques- 
tion. Leave being given, the defendant was 
tlien asked: "Do you know what a felony 
is?" He answered. "No, sir." The court 
then, at the district attorney's request, ex- 
plained to the defendant the meaning of the 
word "felony."' Thereupon the following ex- 
aminntlun look place: "Q. Were yoti not in 
Brussels, Belgium, Just a year or so before 



you came to Canada, convleted of a felony? 
A. No, sir; I never noticed It Q, Were you 
ever convicted in tbe criminal court of Brus- 
sels, Belgium, sentenced to punishment in 
the state prison for five years? A. No, air; 
by golly, no. I stand right up upon that 
Five years? No, sir. Q. Were you not In 
the criminal conrte of Belgium convicted of 
a felony and sentenced to the state prison? 
A. No, sir. No. Q. You were not? A. I 
know nothing about that" The district at- 
torney had received from tbe commissioner 
of police in Brussels a letter, the date of 
which does not appear, stating in substance 
that the defendant had there been convicted 
of a felony. The information was filed on 
March 29, 1912, and the trial was begun on 
May 21, 1912. No record of tbe conviction of 
such felony was introduced or offered in evi- 
dence. It is not claimed ttiat there was time 
within which to obtain such record after the 
receipt of the letter. 

Where the defendant offers himself as a 
witness, he may l>e asked, for the purposes 
of impeachment, if he has not been convict- 
ed of a felony. Code Civ. Proc. { 2051; Peo- 
ple V. Johnson, 57 Cal. 573; People v. Crow- 
ley, 100 Cal. 482, 35 Pac. 84; People v. Sears, 
119 <3al. 271, 51 Pac. 325. The defendant's 
counsel concede this, but they argue that 
tbe repetitions of the question in different 
forms, after the negative answer had t)een 
given to tbe first question, would naturally 
lead the Jury to infer that the district attor- 
ney had in bis possession some authenic 
information to the effect that tbe defendant 
bad been so convicted, and that, therefore, 
such re|>etitlon constituted misconduct prej- 
udicial to the defendant, depriving him of a 
fair trial. They do not assert that the dis- 
trict attorney intended to produce this be- 
lief by tbe Jury, but they claim that it is 
prejudicial misconduct of itself, regardless 
of his motive or purpose. The previous ex- 
amination of the witness, his unfamiliarity 
with the English language, and the form of 
the answers to tbe questions aa above given, 
sntticiently exonerate the district attorney 
from any charge of an Improper purpose. 
There was no impropriety in the repetition 
of the question, under the drcumstances ex- 
isting. The defendant, while able to speak 
fluently, was evidently unfamiliar with Eng- 
lish, especially tbe legal phrases used in a 
courtroom. The answers furidsh some indi- 
cation of an Intent by him to evade a direct 
answer. Tbe ca.ses from this state, cited by 
counpel in support of this point, involved 
(luestions put by the district attorney tend- 
ing to elicit incomi>etent or irrelevant evi- 
dence of a character injurious to the defend- 
ant. Whether the repetition of a proiier 
(lueation may constitute misconduct in any 
crircumstances, sutficlent to call for a rever- 
sal, we need not determine. We are satisfied 
that under the drcumstiinces siiown in this 
case no cause for reversal upon that ground 
exists. 
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The claim tiiat the district attorney was 
fullty of misconduct In exhibiting to the 
Jury, while he was asked the foregoing ques- 
tions, the letter from the commissioner of 
police of Brussels, above mentioned, is not 
sustained by the record. The letter was 
written In the French language, and It does 
not appear that It would have conveyed any 
Information to any juror had he seen it The 
evidence taken on the hearing of the mo- 
tion for a new trial on this subject shows 
that the district attorney did not mention the 
letter, or show It to the jury, or have It in 
his hands while asking these questions. In 
the examination no reference was made to 
■uch letter. The affidavits of the Jurors 
state that they knew nothing about the let- 
ter, and that it was not referred to during 
their deliberations. There Is also a claim 
that the district attorney was guilty of mis- 
conduct In exhibiting the same letter to a 
newspaper reporter Immediately after the 
Jury was charged and while they were filing 
out of the courtroom, this being done In close 
proximity to their line of march. The affi- 
davits of the Jurors abofe referred to show 
that this exhibition, if it was known to them 
at all, produced no effect upon them. Coun- 
sel's surmise that it may have done so Is not 
worthy of consideration. These are all the 
points made in support of the appeal. An 
examination of the record discloses no other 
objections worthy of mention. 

The Judgment and order are affirmed. 

BBATTT, O. J., does not participate to the 
foregoing. 



(U4 Cal. TW) 

Ex parte POTTER. (Cr. 1,749, 1,750.) 

(Supreme Court of California. Feb. 19, 1913.) 

1. Poisons (I 2*)— Salb—Regulaiior— Stat- 
utes. 

The state board of pharmacy, empowered 
by Poison Act (St. 1907, p. 124) | 4, to forther 
restrict or prohibit the retail of any poison by 
rules "not inconsistent with the laws of this 
state." and by Pharmacy Act (St 1905, p. 535) 
I 7, "to regulate the sale of poisons," may not. 
In view of St. 1009, p. 1013, amending section 
10 of tlie pharmacy act to provide that certain 
articles, including "ant poison," may be sold 
by grocers without restriction, when sold in 
the orifrinal packafces, labeled with the official 
poison labels, prohibit sale of ant poison, ex- 
cept by licensed pharmacists ; such acts beinp; in 
pari materia, and to be harmonized, if possible. 
[Ed. Note.— For other cases, see Poisons, 
Cent Dig. i 1 ; Dec. Dig. { 2.»] 



I 



X. Poisons (J 2*)— Sale — REOtTLATiow— Ee- 
PEAL BT Implication. 

The effect of the amendment by St 1911, 
p. 1106, of the poison act (St 1907, p. 124), by 
provision regulating the sale of opium and oth- 
er nice drugs and poisons, is not to re-enact 
the poison act as of the date of the amendment, 
and thus repeal by implication the authority 
in pharmacy act (St 1905, p. 535), as amended 
by St 1909, p. 1013, for the sale of certain 
poisons, including ant poison, by grocers; ab- 



solute repugnancy between the laws, necessary 
for repeal by implication, not existing. 

[Eld. Note.— For other cases, see Poisons, 
Cent Dig. g 1 ; Dec. Dig. i 2.*] 

In Bank. Applications by B. 8. Potter for 
writ of habeas corpus prayed to be directed 
against Charles E. Sebastlon, Chief of Police, 
City of Los Angeles. Petitioner ordered dis- 
charged from custody. 

See, also, 126 Pac. 118S. 

Parker & Moote, of Los Angeles, for peti- 
tioner. John D. Fredericks, Dlst Atty., Guy 
Eddie, (Sty Prosecutor, Frank W. Stafford, 
Asst C^ty Prosecutor, and L. H. Roseberry, 
Special Prosecutor, all of Los Angeles, for 
respondent 

HENSHAW, J. Petitioner Is hold under 
arrest by virtue of two criminal complaints ; 
the one charging him with a violation of the 
so-called "poison act," the other with a vio- 
lation of a resolution and regulation pre- 
scribed by the state board of pharmacy un- 
der and by virtue of certain provisions of the 
poison act The legal questions presented 
under the two applications are intimately re- 
lated and may be considered together. 

The so-called "poison act" Is "an act to 
regulate the sale of poisons In the state of 
California and providing a penalty for the 
violation thereof." It was approved March 
6, 1907. Stats. 1907, p. 124. It has been 
amended in 1909 (Stats. 1909, p. 422), and 
again In 1911 (Stats. 1911, p. 1106). But 
these amendments do not affect the original 
act as to any of the legal questions herein 
to be considered. The poison act enumerat- 
ed many poisonous, deleterious, and injuri- 
ous drugs and other substances in a list call- 
ed "Schedule A." It regulated the sales of 
the articles In Schedule A, and In section 4 
provided : "When In the opinion of the state 
board of pharmacy, It Is In the interest of 
the public health, they are hereby empower- 
ed to further restrict, or prohibit the retail 
sale of any poison by rules not inconsistent 
with the provisions of this act, by them to 
be adopted, and which rules must be appli- 
cable to all persons alike. It shall be the 
duty of the board, upon request, to furnish 
any dealer with a list of all articles, prepara- 
tions and compounds, the sale of which Is 
prohibited or regulated by this act" A vio- 
lation of any of the provisions of the act was 
declared to be a misdemeanor and an appro 
priate penalty was prescribed. Standing at 
the head of the list enumerated in Schedule 
A is "arsenic, Its comi)ounds and prepara- 
tions." 

The pharmacy act— "An act to regulate the 
practice of pharmacy in the state of Califor- 
nia"— was originally adopted in 1905 (Stats. 
1905, p. 635). It declared in section 1 : "From 
and after the passage of this act It shall be un- 
lawful for any person to manufacture, com- 
pound, sell, or dispense any drug, poison, medl- 
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cine or chemical, or to dispense or compound 
any prescription of a medical practitioner, un- 
less such person be a registered pharmadat or 
a registered assistant pharmacist vltblu the 
meaning of this act, except as hereinafter 
provided." Amongst the powers conferred 
upon the board of pharmacy created thereby 
was the power "to regulate the sale of poi- 
sons." In 1909 (Stats. 1909, p. 1013) section 
16 of the act was amended. This amend- 
ment contained much new matter. Thus it 
made provision for the board of pharmacy to 
issue a permit to general dealers in rural dis- 
tricts to sell drugs and ordinary household 
remedies until such time as "a registered phar- 
macist shall establish a pharmacy within three 
miles by the shortest road from the place of 
business of such general dealer," when no 
further permit was to be granted. It then 
provided (and this Is the provision bearing 
upon the questions before the court) that 
"the following drugs, medicines and chemi- 
cals may be sold by grocers and dealers gen- 
erally without restriction." Then followed 
an enumeration of many articles, the list con- 
cluding with "insect powder, fly paper, ant 
pqison, squirrel poison, and gopher poison, 
and arsenical poisons used for orchard spray- 
ing, when prepared and sold only In original 
and unbroken packages and labeled with the 
official poison labels." 

The state board of pharmacy adopted a 
regulation as follows: "Whereas, complaint 
and knowledge has come to this board that 
during the year last past not less than two 
deaths have come to children from Kellogg's 
Ant Paste (an arsenical preparation) ; and it 
appearing to this board that to more fully pro- 
tect the public health the delivery and sale 
of this preparation should be more strictly 
safeguarded, it Is hereby resolved by this 
board: That the sale of this preparation 
will hereafter be permitted only when said 
sales are made as required for all sales of 
arsenic and Its preparations (vide Schedule 
A) and in absolute compliance with sections 
1, 2 and 3 of the 'Act to regulate the sale of 
poisons in the state of California ' " The 
effect of this resolution, if valid. Is to de- 
prive grocers of their right to sell any ant 
poison which might be an arsenical compound, 
and to limit the right of sale of such poisons 
to regular Uceused pharmacists. 

The laws have thus been set out The 
facts are that petitioner is a grocer and was 
arrested for selling Kellogg's Ant Paste, an 
unt poison containing arsenic. He bases his 
right so to do upon the above-quoted provi- 
sion of section 16 of the pharmacy act, and 
contends that the regulation of the board of 
pharmacy, by which he is forbidden so to 
do, is an illegal effort to deprive him of a 
right accorded him by positive law. Upon 
the other hand, respondent contends that the 
power to regulate the sale of poisons is ex- 
pressly conferred upon the board of phar- 
macy, and that, in the exercise of that power, 



it is legal to regulate the sale of arsenical 
compounds and to place the sale of such com- 
pounds exclusively under the control of reg- 
istered pharmacists, under the provisions of 
sections 1 and 4 of the poison act 

Sections 1, 2, and 3 of the poison act, to 
which reference is made In the resolution of 
the board of pharmacy, throw certain pre- 
cautionary limitations and restrictions around 
the sale of poisons. A book for the entry of 
sales is required, with the name, address, 
and signature of the purchaser, and the quan- 
tity of poison sold; a form of label is pre- 
scribed which shall bear a skull and cross- 
bones and contain the word "poison"; the 
name of an antidote, or of suitable common 
antidotes, shall be printed on the label; and 
the board of pharmacy shall have power to 
revise and amend the list of antidotes. But 
besides being regulatory in the matter of 
the vending of poisons, sections 1, 2, and 3 of 
the poison act are also restrictive. They lim- 
it the right to sell to registered pharmacists 
alone. 

[1] It is manifest from a. reading of the 
pharmacy act and the poison act that they 
are statutes in pari materia, dealing in many 
particulars with the same subject-matter, and 
are to be construed and harmonized, if pos- 
sible. And, so reading and construing them, 
the power is expressly conferred apon the 
board of pharmacy to promulgate "regula- 
tions not inconsistent with the laws of this 
state as may be necessary for the protection 
of the public" in the sale of poisons. But 
the very apparent and declared limitation 
upon the power of the board in this respect 
is to adopt such regulations as are "not In- 
consistent with the laws of this state" ; anfl 
the conclusion cannot be avoided that the 
regulation here tmder consideration is in di- 
rect conflict with an express law of the state 
— a law which expressly empowers grocers, 
such as the defendant to sell ant poisons 
"when prepared and sold only in original 
and unbroken packages and labeled' with the 
official poison labels." For, upon most mani- 
fest considerations of public welfare, we con- 
strue the phrase last quoted to apply to ail 
poisons permitted to be sold by grocers. lit- 
tle difficulty would be experienced if the 
regulations here under consideration went no 
further than to require grocers and dealers 
generally to adopt the same measures and 
precautions exacted of registered pharma- 
cists under sections 1, 2, and 8 of the act 
Itegulations such as these, in the nature of 
things, would not be held unreasonable. But 
the regulation in question unfortunately goes 
further and, as we have said, bars the gro- 
cers and dealers generally from an express 
right conferred upon them by statute. For. 
construing these two acts by their terms, 
they amount to this: That restrictions are 
cast around the sale of poisons, both as to 
the persons who may sell and the methods 
by which the sales may be made. These 



Digitized by Vj 0^5^ ^^ 



<EaL) 



CAKE V. cirr or los ANaxuas 



T23 



aal«^ 'geBeniUy BpeaUng, may be made only 
by a registered pbarmadst or a registered 
assistant pharmadst ; and the board of phar- 
macy may make reasonable regulations in 
addition to those prescribed by the state, and 
may add to the list contained in Schedule A, 
of poisonous, deleterious, and Injurious sub- 
stances, any other such as in its view should 
properly be placed there. But with tUs limi- 
tation, however, that certain designated ar- 
ticles may be sold by grocecs and dealers 
generally, amongst which is ant poison in 
original and unbroken packages. Indeed, so 
far as the safety of the public is concerned, 
if the board of pharmacy had seen fit to im- 
pose upon the grocers and dealers the same 
restrictions and regulations that are or may 
be imposed upon the registered pharmacists, 
everything desirable would have been acccnn- 
plished. The same safeguards and precau- 
tions would then attend the sale, whether 
by pharmacist or grocer; and no one would 
contend that any greater safety to the public 
would arise if the original package of poison 
were handed out by a drug clerk than would 
attach if it were delivered by a grocery clerk. 

Under the view thus expressed, we need 
not be at pains to follow counsel through 
their discussion of the law touching the pow- 
er of the Legislature to delegate its func- 
tions, or touching the power of some desig- 
nated inferior board or tribunal to create or 
declare a crime. For, having determined 
that the regulation itself is not one within 
the power of the board of pharmacy to pass, 
all other considerations become subordinate 
and unnecessary. In passing, however, it is 
proper to say that no doubt, of course, can be 
entertained of the legislative power to dele- 
gate to proper authority the making of suit- 
able rules and regulations for the conduct 
and transaction of any branch of the business 
of the state, and for the same legislative 
power to declare a violation of those rules a 
penal offense. United States v. Moody (D. 
O.) 164 Fed. 269; United States v. Grimaud, 
220 U. S. 506, 81 Sup. Ct 480, 55 L. Ed. 563. 
What has already been said sufficiently indi- 
cates our views and the reasons therefor, to 
the effect that the poison act itself Is not un- 
constitutional. 

[2] In 1911 the poison act was amended 
by provision regulating the vending of opium 
and Its derivatives, cocaine, chloral hydrate, 
and other like drugs and poisons. Bespond- 
ent argues that the legal effect of this amend- 
ment Is to re-enact the poison act as of the 
date of the amendment, and thus to repeal 
by Implication the authority In the pharmacy 
act for the sale of certain poisons by grocers. 
But this would be carrying the doctrine of 
repeals by Implication to a most extraordi- 
nary length, and would do violence to the 
express terms of the law. Pol. Code, S 825 ; 
Swamp Land, etc., v. OUde, 112 Cal. 90, 44 
Pac. 451. CJounsel admit their Inability to 



fornidh atathorlly sustaining the doctrine ot 
such a repeal; and the absence of such au- 
thority Is a strong argument against the 
soundness of the docti-ine. The law, of 
course, is that repeals by implication are not 
favored, and they are declared only where an 
absolute repugnancy between laws exists. 
Here no such repugnancy exists, and it is the 
duty of the court to reconcile rather than to 
destroy. The harmony between, and the rec- 
onciliation of, the terms of the two statutes 
Is abundantly established by treating the au- 
thority to the grocers to vend certain poisons 
as an exception to the general law. 

It follows herefrom that the criminal com- 
plaints against this defendant charge no 
crime, and that therefore he is entitled to 
his liberty. 

It is therefore ordered that the petitioner 
be discharged from custody. 

We concur: SHAW, J; SLOSS, 3; AN- 
GELLOTTI, J.; MELVIN, J. 



OAKE V. CITY OF LOS ANGELES. 
(L. A. 2,980.) 

(Supreme Court of California. Feb. 18, 1913.) 

1. MuniCIPAI, COBPOBATIOWS (i 614*) — 

Stbeet Opening Pboceedinos— Statutobt 

Requibements — Effect. 

Even if the rpquirpraent under Street 
Opening Act March 24. 190.S <St. 1908, p. 381) 
I 19, that "like proceedings" for a new assess- 
ment of bpnefits sball be had as in tbp case of 
an original assessment includes the 60-daT limit 
for completion of the assessment provided by 
section 16, as amended by St 1909, p. 1040, 
for original assessments, such provision must 
be deemed directory and not mandatory. 

[£3d. Note.— For other cases, see Municipal 
Corporations, Cent Dig. §§ 1207-1215; Dec. 
Dig. i 514.*] 

2. Statutes (J 227*) — Constbuciioh — 
"Shall." 

The word "shall" when found In a statute 
will not be deemed to be mandatory, unless the 
legislative intent that it be so construed is 
clearly evidenced, by express declaration or by 
negative words forbidding an act after the time 
fixed. 

[Ed. Note.— For other cases, see Statutes, 
Cent Dig. §§ 308, 309; Dec. Dig. g 227. • 

For other definitions, see Words and Phrases, 
vol. 7, pp. 6459-6469; vol. 8, p. 7799.] 

3. Municipal Cobpobations (8 614*) — 
Stbeet Opening Assessments— Validity. 

An assessment of benefits under Street 
Opening Act of WOS (St 1903, p. 376) is not 
invalid because made by the board of public 
works under instructions by the city council ; 
the power to so. instruct not being lost by sus- 
taining objections to the original assessment. 

[EM. Note. — For other cases, see Municipal 
Corporations, Cent Dig. fi 1207-1216; Dec. 
Dig. i 514.*] 

4. MuNioiPAt Cobpobations ff 493*) — 
Street Opening Assessubnt— Conclusivd- 

NESS. 

An assessment of benefits, under Street 
Opening Act of 19(» (St 1903, p. 376), con- 
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firmed by the city council is conclusiTe in the 
absence of fraud in the assessment. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent. Dig. S§ 1091-1093, 1160- 
11C5 ; Dec. Dig. $ 493.*] 

6. Municipal Corporations (5 524*) — 
Street Opening Assemments— Penalty 
FOR Delinquency— Computation. 

The 5 per cent, penalty on a delinquent 
street opening asse.ssment. prescribed by Street 
Opening Act March 24, 1903 (St. 1903, p. 382) 
i 22. should be based on the total assessment of 
benefits, and not on the balance remaining aft- 
er deducting an award of damages for land 
condemned. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. i 1237; Dec. Dig. $ 
524.*] 

Department 2. Appeal from Superior 
Court, Los Angeles County; Curtis D. Wil- 
bur, Judge. 

Action by Mary E. Cake against the City 
of Los Angeles. Judgment for defendant, 
and plaintiff appeals. AfBrmed. 

Hester, Merrill & Craig, of Los Angeles, 
for appellant. John W. Shenk, City Atty., 
and E. R. Young, Asat. City Atty., both of 
Los Angeles, for respondent. 

HENSHAW, J. After general demurrer 
sustained to her complaint, judgment was en- 
tered for defendant, and plaintiff appeals up- 
on the judgment roll. 

By her complaint she seeks to recover from 
the city of Los Angeles moneys paid by her 
under a street as.sessment, which moneys she 
alleges were paid by compulsion and under 
protest. The complaint charges In two 
counts. In the first, allegations are set forth 
upon which It Is contended the assessment 
was void. By the second, the illegality of the 
assessment is not asserted, but It is alleged 
that plaintiff was compelled to pay a sum 
greater than that for which she was legally 
liable. 

The facts disclosed by the complaint are 
the following: The city of Los Angeles, de- 
fendant herein, under the Street Opening Act 
of 1903 (St 1903, p. 376), undertook to widen 
one of its streets named Hill street. A por- 
tion of one of plaintiff's lots lay w^ithin the 
proposed street as widened, and under con- 
demnation proceedings plaintiff was awarded 
$8,475.81 for this land. The street work was 
done and an assessment upon the land with- 
in the district was made and returned by the 
board of public works. Objections were filed 
to the assessment, and on May 24, 1910, the 
committee on streets and boulevards of the 
city council of the city of Los Angeles recom- 
mended that the assessment "be referred 
back to the board of public w^orks for modi- 
fication." This recommendation was adopted 
by the council. The objections to the assess- 
ment were then sustained, and the assess- 
ment referred to the board of public works. 
On August 23, 1910, the council by resolution 
instructed the board of public works to make 
the new or modified assessment In accord- 



ance with a memoraiidum prepared by Its 
committee on streets and boulevards. In 
pursuance of such resolution tbe board of 
public works, on August 25, 1910, filed with 
the city clerk of the defendant a new assess- 
ment. This new assessment was made in 
strict conformity with Instructions of the 
city council, and. It is alleged, not in accord- 
ance with the free and uninfluenced judg- 
ment of the board of public works. Plaintiff 
was assessed upon three parcelii of land, the 
assessment upon the first being $8,810.40, the 
second $4,360.35, and tbe third $438.35. It 
is alleged that the first two items of assess- 
ment were disproportionate to and In excess 
of the . benefits that would be derived from 
tbe improvement, and were likewise dispro- 
portionate to and in excess of the assess- 
ments upon other properties within the as- 
sessment district which were of greater val- 
ue and would receive larger benefits from tbe 
Improvement Upon tbe filing of the new as- 
sessment, notice thereof and of tbe time for 
filing objections thereto was given in accord- 
ance with the requirement of section IS of 
the street opening act Pursuant to notice, 
objections to tbe assessments were filed by 
certain owners of the land, of whom plain- 
tiff was one. Tbe objections were overruled, 
and the new assessment was confirmed. Aft- 
erward, and in accordance with the provi- 
sions of the street opening act, the board of 
public works fixed the 16th day of December, 
1910, as the time when all unpaid assess- 
ments should be and become delinquent, and 
fixed the 13th day of January, 1911, as tbe 
time when lands subject to the Hen of the de- 
linquent assessment should lie sold. Under 
tbe conviction that tbe assessment was void 
plaintiff did not pay the amounts assessed 
against her lands before tbe date of delin- 
quency. On January 5, 1911, she commenced 
proceedings in the superior court to have tbe 
proposed sale of her lots enjoined, upon tbe 
groimd that the assessment was void, and on 
tbe 9tb day of January moved tbe court for 
an order restraining the sale until her action 
could be heard upon Its merits. This motion 
was on the 9th day of January denied by the 
court, and tbe board of public works declared 
that it would sell plaintiff's property upon 
the date fixed for sale, unless plaintiff would 
execute to the board a receipt for the sum of 
$8,475.81, awarded to ber as tbe value of her 
property taken for tbe purposes of tbe im- 
provement, and additionally should pay tbe 
sum of $5,824.64. XMs latter sum was made 
up of three separate Items: First, tbe sum 
of $5,142.24, the difference between the total 
assessment of $13,618.10 and the $8,475.81 
award in the condemnation proceedings ; sec- 
ond, $1.50, the cost of advertising tbe sale; 
and, third, $680.90, the amount of tbe 5 per 
cent penalty provided by law, estimated up- 
on the total sum of $13,618.10. To protect 
her property from this forced sale, after pro- 
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test and nnder compulsion, plalntUf gave the 
receipt and paid ttie full amount demanded. 
Thereafter and before the commencement of 
tbe action plaintiff filed her claim against 
the defendant in tbe manner provided there- 
for by the charter of the defendant, and up- 
on tbe refusal to allow or pay her claim com- 
menced this action. 

[1] 1. Under her first count, charging up- 
on the invalidity of the assessment, appel- 
lant contends that the new or second assess- 
ment was not returned within the time limit- 
ed by the law. The proceedinf?s upon an 
original assessment are prescribed by section 
16 of the act as amended In 1909. Stats. 
1909, p. 1040. There it Is declared that: 
"The street superintendent, upon receiving 
the said diagram, shall proceed to assess the 
total expenses of the proposed Improvement 
upon and against the lands • • • with- 
in said assessment district * • * in pro- 
portion to the benefits to be derived from said 
Improvement. The street superintendent 
shall complete said assessment within sixty 
days after the receipt by bim of said dia- 
gram; provided, however, that the city coun- 
cil may by order extend the time for the com- 
pletion of said assessment for a period not 
exceeding, ninety days additional." 

Section 19 of the same act further pro- 
vides: "And said council shall hear all such 
objections at said meeting or at any other 
time to which the hearing thereof may be ad- 
journed, and pass upon such assessment, and 
may confirm, modify or correct said assess- 
ment, or may order a new assessment, upon 
which like proceedings shall be had as in the 
case of an original assessment; or if there 
be no objections the council shall, at any reg- 
ular meeting after the expiration of the time 
for filing objections, confirm such assessment 
and the action of the council upon such ob- 
jections and the assessment shall be final and 
conclusive In the premises." 

It is conceded that the action of the city 
council upon the protests raised against the 
original assessment amounted to an order up- 
on the board of public worlis to prepare a 
new assessment Appellant points out that 
the original assessment is to be completed 
within 60 days after the receipt by the street 
superintendent (here, board of public works) 
of the diagram, or within such extended peri- 
od not exceeding 90 days' additional time, as 
the council may award. I'^rther, appellunt 
points out that when a new assessment is or- 
dered, it is declared that upon this "like pro- 
ceedings shall be had as in tbe case of an 
original assessment." Api)ellant construes 
this language to limit the time within which 
the new assessment must be prepared, and as 
the new assessment was not prepared within 
60 days from the date of the order of the 
council upon the board of public works so to 
prepare it, and as no extension of time was 
given by the board of public works for this 
purpose, tbe conclusion, appellant argues, is 



irresistible that the assesament Is void. The 
conclusion, however, does not necessarily fol- 
low. It is at least a reasonable construction 
of the declaration that "like proceedings shall 
be bad as in tbe case of an original asse8.s- 
ment" to say that it has reference to tbe new 
assessment when completed, and that "like 
proceedings" therefore mean tbe proceedings 
that are or may be taken after tbe return of 
tbe new assessment to the council, the ap- 
peal, notice of the bearing of the appeal, the 
determination thereof, and the like. But 
aside from this, and in full recognition of the 
fact that the proceedings for the improve- 
ment of streets are proceedings in invitum, 
we are of the opinion that, even if It be held 
that tlie time limit is applicable to the new 
assessment, still the language fixlog this time 
limit is directory and not mandatory. 

[2] It is a general rule of construction that 
tbe word "shall" when found in a statute is 
not to be construed to be mandatory, unless 
tbe Intent of the Legislature that it shall be 
so construed is unequivocally evidenced. 
This evidence, found in the statute itself, 
may be of different kinds. It may be found 
In a declaration that the word is of manda- 
tory import, as we find in our own Constitu- 
tion ; that its declarations are all mandatory 
and prohibitory unless tbe contrary is ex- 
pressly declared. Const, art. 1, § 22. It may 
be evidenced by negative words forbidding 
the doing of the act after the time fixed. Or 
it may be evidenced by words withdrawing 
the power to do tbe act after the time fixed. 
Or, finally, it may be evidenced by a showing 
that a right dependent upon the doing of the 
act within the time fixed is lost or impaired 
by the nonperformance of that act. Wheeler 
V. Chicago, 24 111. 105, 76 Am. Dec. 786;: Pond 
V. Negus, .S Mass. 232, 3 Am. Deci 131; In 
tbe Matter of Broadway Widening, 63 Barb. 
(N. Y.) 579; Fay v. Wood, 65 Mich. 300, 32 
N. W. 614. A reading of the statute here un- 
der consideration discloses that there are no 
negative words denying the power to return 
the new assessment after the Indicated time ; 
that no undue advantage is gained to the 
city or to the contractor, and no benefit ei- 
ther to the public or to any individual there- 
of is impaired or lost by the return of the as- 
sessment after the indicated time,, and, un- 
der these circumstances, in accordance with 
the rules of construction above announced, 
it Is held that the provision is directory. 

[S] Plaintiffs next objection to the validi- 
ty of the assessment rests upon the allega- 
tion of her complaint that it was not made 
in accordance with the free and uninfluenced 
judgment of the board of public works, but 
was made solely under the memorandum of 
instructions furnished to the board by the dty 
council. If this were true. It would be no 
ground for overthrowing the assessment 
The city council sits as a quasi court of a)>. 
peal to pass upon tbe complaints and objec- 
tions which tbe Interested parties, contrac- 
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tors, or property owners may make to tie as- 
sessment. Having found that certain objec- 
tions are well taken, and, on account of them, 
having ordered the board of public works to 
prepare a new assessment. It Is not only 
unobjectionable, but quite commendable, for 
the council. In so ordering the new assess- 
ment, to direct the form which It shall take. 
It Is precisely what a court of appeals Is 
called upon to do In many of the matters 
which come before It Thus a court of ap- 
peals Is enjoined by the laws of this state. 
In the event that an appeal Is deemed well 
taken and a new trial ordered, to discuss all 
objections presented upon the appeal, and 
that may arise In the course of a new trial, 
to the end that the inferior tribunal may 
avoid the repetition of error. It does not 
appear that the city council did more than 
this in the present Instance, and the proper- 
ty owner still had his right of objection and 
protest to the new assessment when returned 
to the council. 

Appellant's third objection Is to the effect 
that, even If the council had authority to 
Instruct the board upon the manner of mak- 
ing the assessment, it lost jurisdiction In the 
matter upon May 24th; that Is to say, that 
its authority was lost when It made Its or- 
der sustaining the objections and ordering 
the new assessment We see no force to 
this objection. The council had beard the 
objections of the property owners, weighed 
them, and passed upon them. Nothing In 
the statute forbids, and no right of a prop- 
erty owner Is impaired by the giving of In- 
formation or instruction upon the subject of 
the new assessment to the board of public 
works at any time after the date of sustain- 
ing the tirotest to the original assessment 

[4] Plaintiff's allegation that the assess- 
ments upon her two lots were Inequitable 
was a matter upon which she had the right 
to be heard, and was heard before the coun- 
cil. She makes no charge of fraud in con- 
nection with the assessment of her property, 
and, without such a charge, the determina- 
tion of the council is final. Duncan v. Ram- 
ish, 142 Cal. 686, 76 Pac. 661 ; Los Angeles, 
etc., C!o. V. County of Los Angeles, 162 Cal. 
164, 121 Pac. 384. 

[I] 2. The second count Is based entirely 
upon the following facts: Plaintiff, having 
allowed her assessment to become delinquoit 
became liable for the 5 per cent penalty, 
with costs, provided by the law. Street 
Opening Act S 22. Plaintiff concedes that 
she thus became liable for this penalty, but 
insists tjiat the penalty should be Imposed 
upon the net amount due from her to the 
dty; or, in other words, that it should not 
be estimated upon the sum of $13,618.10, 
but should be estimated upon the difference 
between that sum and the amonnt of the 
award in her favor In the condemnation pro- 
ceeding. But the answer to this Is that 



whatever be tbovght to be plaintiff's eaulty 
in this regard, the whole matter Is under 
statutory control, and a reading of the stat^ 
ute discloses that It contemplates that the 5 
per cent delinquency shall be estimated upon 
the total of the assessment. A reading of 
sections 22 and 24 of the act discloses that 
the penalty attaches immediately upon the 
failure of the property owner to pay within 
the time limited, and that this penalty, since 
It thus attaches) Is to be estimated upon the 
total amount of the assessment The only 
provision for an offset Is found In section 21, 
which provides that the property owner may 
demand of the street superintendent tliat 
there be offset against the assessment the 
amount to which be is entitled under any 
award for his property taken, and the sec- 
tion then proceeds: "Thereupon, if said 
amount is equal to or greater than sudi as- 
sessments, Including any penalties and costs 
due thereon, the assessments shall be marked 
'Paid by offset' ; and If the said amount is 
less than the assessments, and any penalties 
and costs due thereon, the person demanding 
such offset shall at the same time pay the 
difference to the street superintendent in 
money and the assessment shall on such pay- 
ment be marked paid, the entry showing 
what part thereof is paid by offset and what 
part in money." It Is thus made doubly 
plain that the 5 per cent penalty was to be 
Imposed upon the total amount of the assess- 
ment 

For these reasons the judgment appealed' 
from is affirmed. 

We concur: LORIGAN, J.; MBJLVIN, J. 



ANDERSON v. MUTUAL LIFE INS. CO. 

OF NEW YORK. (S. F. 6,093.) 
(Supreme Court of California. Feb. 19, 1913.) 

1. ISaUBANCE a 175*) — CONSTBDCIION — 

Commencement of Risk — "Date of This 
Pouc-r" — "I88UA^c■ or This Policy"— 
••Issuance." 

iusured on May 21, 1908, applied to de- 
fendant for insurauce, and on June 24, 1908, 
signed an amended application. A medical ex- 
ammer's report, dated May 22, 1908, was at- 
tached to the first application, and on July 6, 
1008. defendant "caused to be executed and is- 
sued the policy sued upon, dated May 22, 
1908, and to which a copy of the first applica- 
tion was annexed. Each application provided 
that "for one year following the date of is- 
sue" insured was not to engage in certain oc- 
cupations without permission, or die by his 
01VU act during the year foUowing "said date of 
issue," and the policy was conditioned to be 
free from restriction as to occupation "after 
one year from its date as set forth in the 
provisions of the application * • • attach- 
ed hereto," and that the insurer sbonld not be 
liable in case of suicide within "one year after 
the issuance of this policy." On May 21, 1909, 
insured paid the second premium, and on June 
12, 1909, committed suicide. Beld, that the 
expressions "date of this policy" and "issu- 
ance of this policy" were not in ordinary ac- 
ceptation synonymous, that the word "issu- 
ance" standing alone would probably mean ei- 
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ther the aigning (without delivery) of the 
contract by the insuier'g officers or the de- 
livery of a fully written and signed policy, and 
that from the entire policy, read in the light of 
the circumstances, the risk commenced May 22, 
1908, so that, as insured did not commit sui- 
cide within a year, tte insurer was liable. 

[Ed. Note. — For other cases, see Insurance, 
Cent Dig. H 36^-371; Dec. Dig. i 175.* 

For other definitions, see Words and Phrases, 
vol. 2, pp. 18.^0-1831; voL 4, pp. 3778-3782; 
vol. 8, p. 7693.] 

2. InSUBANCE (§ 175*)— COIOIKNOKUENI 07 

Risk — Antedated Policy. 

It is competent for the parties to an in- 
surance policy to agree that it shall be ante- 
dated, and thereupon it talcea effect by relation 
from the dating agreed upon. 

[Ed. Note. — I<'or other cases, see Insuraace, 
Cent. Dig. SS 362-371; Dee. Dig. J 175.*] 

8. Insobance (S 175*)— Action on Pouot— 

PBESUMPIION— COMMENCKMENT OF RiSK. 

In the absence of evidence to the contrary, 
a policy wiU be presumed to take effect from 
its date. 

[Ed. Note. — For other cases, see Insurance, 
Cent. Dig. K 362-371; Dec. Dig. § 175.*] 

4. IKSUBANCE (I 146*)— CONSTBUCTION— CON- 

BTBucTioN Against iNstrBGB. 

Policies of insurance are to be construed 
against the insurer. 

[Ed. Note.— For other caaea, see Insurance, 
Cent Dig. §§ 292, 294-298; Dec. Dig. { 146.*] 

Department 1. Appeal from Superior Court, 
City and County of San Francisco; J. M. 
Seawell, Judge. 

Action by Laura A. Anderson against tbe 
Mutual Life Insurance Company of New 
York. Judgment for defendant, and plaiit- 
tlff appeals. Reversed, with directions to 
enter Judgment for plaintiff. 

Bert Schleslnger, of San Francisco, and 
Guy R. Kennedy, of Chlco, for appellant 
Ohlckerlng & Gregory, of San Francisco, for 
respondent 

SLOSS, J. This l8 an action based upon 
a policy of life insurance, insuring the life 
of Philip M. Anderson, In favor of the plain- 
tiff, bis wife, in the sum of $2,000. Judg- 
ment went in favor of the defendant, and 
tbe plaintiff appeals therefrom and from an 
order denying her motion for a new trial. 

Tbe material facts are undisputed. The 
Issuance of tbe policy, the payment of pre- 
miums, the death of tbe Insured, the due 
presentation of proofs, and nonpayment are 
all conceded. Tbe defense was that tbe 
insured died by bis own band, and that 
thereby the policy was avoided. On May 21, 
1908, Philip M. Anderson made a written 
application to defendant for Insurance. Tbe 
application, as the court finds, was return- 
ed by the company to the applicant for 
amendment, and on tbe 24tb day of June, 
1908, Anderson signed a second application. 
A medical examiner's report, dated May 22, 
1908, was attached to tbe first application. 
No such report was attached to the second. 
On July 6, 1908, the defendant "caused to 
be executed and Issued" the policy sued up- 
on. It bore date tbe 22d day of May, 1908, 



and referred to the first application, a copy 
of which was annexed. The policy recited 
that it was Issued In consideration of a pre- 
mium of $44.50, receipt whereof was ac- 
knowledged, and the payment of a like sum 
upon the 22d day of May in succeeding years. 
Each of the applications contained tbe fol- 
lowing statements: "During tbe period of 
one year following tbe date of issue of the 
policy of insurance for which application is 
hereby made, I will not engage in any of 
tbe following extra-liazardous occupations or 
employments: retailing intoxicating liquors, 
handling electric wires and dynamos, • • • 
unless written permission is expressly grant- 
ed by tbe company. I also state that I will 
not die by my own act, whether sane or in- 
sane, during the period of one year next fol- 
lowing said date of issue." Among tbe con- 
ditions of the policy itself were these: "Oc- 
cupation, This policy is free from any re- 
striction as to military or naval service, and, 
as to other occupations of the insured, it is 
free from any restriction after one year from 
its date as set forth in the provisions of the 
application endorsed hereon or attached here- 
to. Suicide. Tbe company shall not be lia- 
ble hereunder in tbe event of the Insured's 
death by bis own act, whether sane or in- 
sane, during tbe period of one year after 
the issuance of this policy, as set forth in 
the provisions of tbe application endorsed 
hereon or attached hereto." On or about 
May 21, 1909, Anderson paid tbe defendant 
tbe second premium upon said policy. On 
June 12, 1909, he committed suicide. His 
death consequently occurred less than one 
year after the day when the policy was in 
fact signed by tbe officers of the company, 
but more than one year after the day des- 
ignated in tbe policy as its date. 

[1-3] On these facts the single question is 
whether the insured violated tbe condition 
of tbe policy regarding suicide. More spe- 
cifically, the issue is defined, with sufficient 
accuracy, in the following language, taken 
from respondent's brief: "If the date of the 
policy determines its issuance, the insured 
did not commit suicide within one year fol- 
lowing the Issuance of the policy, and the 
defendant is Uable. If the issuance is a 
physical fact of execution, independent of 
the date of the policy, the Insured committed 
suicide within one year after tbe issuance 
of the policy, and the defendant is not lia- 
ble." Tbe court below adopted tbe latter 
view. 

Tbe contention of tbe appellant is that the 
22d day of May, 1908, was "adopted by both 
parties" as tbe day of Issuance of tbe ix>licy, 
and that the year within which Anderson's 
death by his own act would avoid the policy 
commenced to run on that day. We think 
this position is correct It must, of course, 
be admitted, in accordance with tbe respond- 
ent's claims, that the expressions "date of 
this policy," and "issuance of this jwllcy,*" 
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are not, according to the ordinary accepta- 
tion of tte terms, synonymous. The word 
"Issuance," as applied to a contract like a 
policy of Insurance, would. If standing alone, 
probably be taken to mean either the signing 
(without delivery) of the contract by the 
authorized officers of the Insuring company 
(Kan. Mut. li. Ins. Co. v. Coalson, 22 Tex. 
ClT. App. 64, 54 S. W. 388; StrlnRham v. 
Mut Life Ins. Co., 44 Or. 447, 75 Pac. 822), 
or, perhaps, the act of delivery of a fully 
written and signed policy (Logsdon v. Su- 
preme Ixjdge, 34 Wash. 666, 76 Pac. 292; 
Homestead F. Ins. Co. v. Ison, 110 Va. 18, 
65 S. E. 4&3; Slsk v. CIt. Ins. Co., 16 Ind. 
App. 565. 45 N. E. 804). But in construing 
any writing the usual definition of a single 
word Is not a conclusive test of the meaning 
to be attributed to it In the connection in 
which It Is found. We must endeavor to 
ascertain, from an examination of the entire 
Instrument, read In the light of the circum- 
stances surrounding Its execution, the sense 
which the parties employed the particular 
phrase in question. 

Here we find that the policy Incorporates, 
as a part of the contract; the application of 
May 22d. Unquestionably the words "is- 
suance of this policy" in the policy Itself 
were intended to mean the same thing as 
"date of Issue" in the application. The in- 
surer, acting, so far as the record shows, 
with full knowledge of all the facts, elected 
to base Its policy upon the first application, 
to date Its policy May 22, 1908, the day up- 
on which the medical examination of Ander- 
son had taken place, to make the premiums 
payable on the 22d day of May of successive 
years, to make the principal sum payable In 
the event of death within 20 years from the 
apparent date of the policy, and to make 
dividends payable on the 22d day of May of 
each year. In all these particulars the com- 
pany expressed Its Intention to fix the rights 
of the parties with reference to the 22d day 
of May in Just the same way that these 
rights would have been fixed if a policy had 
been actually signed and delivered on that 
day. It is perfectly competent for the par- 
ties to agree that a policy shall be antedat- 
ed, and, when this Is done, the policy bikes 
effect by relation from the date agreetl upon. 
1 Cooley, Brief on Ins. 8.31, 844; City of 
Davenport v. Peoria M. & F. I. Co., 17 Iowa, 
276: Wghtbody v. X. A. Ins. Co., 23 Wend. 
(N. T.) 18; Phil. Life Ins. Co. v. Am. L. & 
II. Ins. Co., 2.3 Pa. 65. In the absence of 
evidence to the contrary, a policy will be 
presumed to take effect upon Its date. 1 
Cooley, Ins. 844; Union Ins. Co. y. Am. F. 
Ins. Co., 107 Cal. 328. 40 Pac. 431, 28 L. R. 
A. 692. 48 Am. St. Rep. 140. "And, after it 
has been issued and delivered. It takes ef- 
fect from the date stated by Its terms, and 
not from the date of delivery." Id. ; Gor- 
don V. V. S. Casualty Co. (Tenn. Ch. App.) 
54 S. W. 98. 

The policy here sued upon, therefore, must 



be construed as effecting an Insurance upon 
the life of Anderson for a period beginning 
May 22, 1908. The day iqwn which, by the 
agreement of the parties, the risk attached, 
may reasonably be taken to be the day 
which w^as meant to be designated, in the 
clause under consideration, as that of the 
"issuance" of the policy. The company In- 
serted in the policy the various provisions 
above referred to, securing to itself various 
benefits which would naturally pertain to an 
Insurance Issued on the 22d day of May, 
rather than one issued at a later time. It 
thus became entitled to an earlier payment 
of premiums. It also received payment for 
Insuring the life of Anderson during a peri- 
od which had already elapsed when the pol- 
icy was actually signed and delivered. The 
policy, then, having been written eo as to 
take effect for its main purpose and Its 
principal Incidents, as of the 22d day of May, 
a clause which speaks of the time of "Issu- 
ance" of the policy Is fairly to be taken to 
refer to that date. The clause In question 
has been given the construction Just indi- 
cated in the case of Harrington v. Mut. It, 
Ins. Co., 21 N. D. 447, 131 N. W. 246, 34 U 
R. A. (N. S.) 373, decided by the Supreme 
Court of North Dakota since the rendition 
of the Judgment here under review. In hold- 
ing that the period during which suicide 
would avoid the policy began at the date ot 
the policy, the court used this language: 
"The company took premiums for that pe- 
riod, fixed the date of the payment of the 
premiums as of that date, and made no pro- 
vision in the contract limiting the dating bai^ 
solely to the payment of the premiums. It 
Is well settled that, where there is any un- 
certainty in the terms of an Insurance poli- 
cy, the policy will be construed most favor- 
ably for the Insured, as the language used 
in the policy Is the language of the Insuring 
company." But, beyond these considerations, 
there is a further ground ui>on which the 
plaintiff's right to recover should be sus- 
tained. 

The clause In the application relative to 
suicide speaks of a period of one year "next 
following said date of ls.sue." The expres- 
sion, "said date of Issue," must obviously be 
referred back to some prior clause in which 
the term "date of issue" Is employeil. Such 
prior clause is the one limiting the right of 
the Insured to engage In certain extrahazard- 
ous occupations. In It the application states 
that "during the period of one year following 
the date of Issuance of the policy • • • 
I will not engage in any of the following 
• • • oeeuiiatlons." Clearly the date 
marking the bojilnulng of the period must be 
the same In each case. Coming to the policy 
Itself, we find corresponding provisions cov- 
ering the two subjects of occupation and sui- 
cide. The clause of the policy entitled "oc- 
cupation" states that as to occupations other 
than military or naval service, the policy is 
free from any restriction "after one year 
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ftrom Its date as set forth In the provl- 
Bions of the application endorsed hereon or 
attached hereto." Here the period during 
which the Insured's choice of occupatlona Is 
to be limited Is plainly declared to commence 
at the date of the policy, and the conclud- 
ing words ("as set forth In the proTlsions of 
the application") afford a clear Indication 
that the period so designated was understood 
by the framer of the policy (1. e., the de- 
fendant) to mean the same period as that de- 
scribed in the application. The clause cov- 
ering suicide varies the language to "one 
year after the issuance of this policy," and 
continues with the same reference "as set 
forth in the provisions of the application. 
• • •" Apparently, then, there was no 
Intent in either rase to malce a provision 
which should differ from that indicated by 
the terras of tBe application. With refer- 
ence to occupations, the company, in Its pol- 
icy, gave its own interpretation to the phrase 
"one year following the date of issue," ap- 
pearing In both clauses of the application, 
and we see no good reason for believing that 
any other interpretation was intended to ap- 
ply to the suicide provision, regarding which 
the application followed, in terms, the lan- 
guage used in restricting occupations. Read- 
ing the various clauses of the policy with 
those of the application as parts of one con- 
tract, it seems clear that the three expres- 
sions "date of issue," "date of this policy" 
and "Issuance of this policy," were used In- 
terchangeably to express a single point of 
time. 

[4] If this be so, no further argument is 
needed to establish the conclusion that, un- 
der the settled rule that policies of insurance 
«rc to be construed against the insurer, the 
t>olnt of time beginning the restricted period 
'of one year must be taken to be the date 
appearing up»n the face of the policy. It fol- 
lows that the defendant having failed to es- 
tablish the only defense relied upon, the 
plaintiff was, upon the facts found, entitled 
to recover. 

The Judgment and the order appealed from 
are reversed, with directions to the court be- 
low to alter Its conclusions of law In accord- 
ance with the views here expressed, and 
thereupon to enter Judgment in favor of the 
plaintiff for the amount of the policy, with 
interest at the legal rate from the time when 
the loss was payable, together with costs. 

We concur: SHAW, J.; ANGELLOTTI, J. 



DECKKNBACH ct al. v. DKCKEXBACH. 
(Supreme Court of Oregon. March 11, 1013.) 
1. Deeds (§ 211*) —Validity— Sitpficienxy 

OF E VIDE MCE— MENT.\L CaPACITT. 

Evidence, in a suit to set aside a deed, 
htld to Eibow that defendant's Krantor bad men- 
tal capacity to comprehend the nature of his 
deed. 

fEd. Note. — For other cases, see Deeds, Cent. 
Die. « Cw"??-^?; Dec. Dig. § 211.*] 



2. Dbbds (I 211*) — Validitt — SuzncnKCT 
OP Evidence— UunuE Influence. 

Evidence, in a suit to set aside a deed, 
lieli insufficient to show that its execution was 
due to any undue influence of defendant over 
her husband, the grantor. 

[Ed. Note.— For other cases, see Deeds, Cent. 
Dig. a 637-647; Dec. Dig. { 211. »J 

3. Quieting Title (§ 7*)— Bight of Action' 
— "Cloi'd on Title." 

A "cloud on title" arises by virtue of an 
instrument apparently valid upon its face, and 
which would put plaintiffs on their proof as 
against such instrument if It were admitted in 
evidence to support adverse title; but no cloud 
arises upon an instrument void upon its face. 

[Ed. Note.— For other cases, see Quieting 
Tide, Cent. Dig. ii 14-33; Dec. Dig. | 7.» 

For other definitions, see Words and Phras- 
es, vol. 2, pp. 1233-1235.] 

4. Life Estates (| 1*)— Nature and Exist- 
ence IN Ge.nebai.. 

An estate for life, although one of free- 
hold, is not one of inheritance. 

[Ed. Note. — For other cases, see Life Es- 
tates, Cent. Dig. 8g 1, 4; Dec. Dig. { l.»] 

5. Deeds (I 1.38* )— "Exception" and "Res- 

EBVATION DISTINGUISHBD. 

A "reservation" differs from an "excep- 
tion," in that the latter is a part of the thing 
granted and of the thing in esse at the time, 
but the former is of a thing newly created or 
reserved out of a thing demised that was not 
in esse before; and no technical words are 
necessary in order to create either. 

fEd. Note. — For other cases, see Deeds, Cent. 
Dig. § 456; Dec. Dig. g 138. • 

For otlier definitions, see Words and Phras- 
es, vol. 3, pp. 2538-2544; vol. 8, p. 7656; voL 
7, pp. 6140-6144; vol. 8, p. 7787.1 

6. Wills (I 88*)- Natuee of Instrument- 
Deed OR WILL— PBE.SENT ESTATE. 

An instrument, by which the owner of 
land, asing the words, "have bargained and 
sold, and by, these presents do grant, bargain, 
sell and convey" it, excepted and reserved to 
himself therein a freehold estate for the term 
of his natural life, with full power of control 
and management as such tenant for life, which 
was actually delivered and recorded, showed 
the intent of the grantor to convey a present 
estate in fee to the grantee, and was a valid 
deed, ond not an instrument of testamentary 
character. 

[Ed. Note.— For other eases, see WUIs, Cent 
Dig. Sg 208-217; Dec. Dig. g 88.*] 

Appeal from Circuit Court, Multnomah 
County; Robert G. Morrow, Judge. 

Suit by John Deckeubach and others against 
Johanna Declcenbach. Judgment for defend- 
ant, and plalutUfs appeal. Affirmed. 

About 1876 Jacob Deckenbach deserted 
his wife and children In New Jersey and 
came to this state, accompanied by another 
woman, with whom he lived as his wife until 
her death in 1901. His first wife died In 
IRS-i. In 1902, for about six weeks, he visit- 
ed his children in New Jersey, but returned 
to this state and married the defendant 
April 5, 1904. On February 6, 1906, he made, 
executed under seal In the presence of two 
subscribing witnesses, acknowledged so as to 
entitle it to record, and delivered to the de- 
fendant, the following Instrument: "Know 
all men by these presents that I, Jacob Deck- 
enbach, of Portland, In the county of Mult- 
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nomah and state of OFegon, In conslderatlain 
of love and affection for and relationship to 
my beloved wife, Johanna Deckenbach, of 
Portland, Multnomah county, state of Oregon, 
have bargained and sold, and by these pres- 
ents do grant, bargain, sell and convey nnto 
the said Johanna Deckenbach, her heirs and 
assigns, excepting and reserving to myself 
therein a freehold estate for the term of my 
natural life, with full power of control and 
management as such tenant for life, all the 
■following bounded and described real prop- 
erty situated in the city of Portland, county 
of Multnomah and state of Oregon, to wit: 
Lots one and two In block one hundred and 
twenty-five in the original town site of East 
Portland as the same appear on the duly re- 
corded plat of the said town site in the coun- 
ty Clark's oflSce in the said county and state. 
Together with all and singular the tene- 
ments, hereditaments and appurtenances 
thereunto belonging or in any wise appertain- 
ing, and also all my estate, right, title and 
interest in and to the same except as here- 
inbefore excepted and reserved. To have and 
to hold the same unto the said Johanna 
Deckenbach, her heirs and assigns forever. 
And I, Jacob Deckenbach, the grantor above 
named, do covenant to and with Johanna 
Deckenbach the al>ove-named grantee, her 
heirs and assigns, that I am lawfully seised 
in fee simple of the above-granted premises, 
and that the same are free from all incum- 
brances except as hereinbefore created, and 
that I will and my heirs, executors and ad- 
ministrators shall warrant and forever de- 
itad the above-granted premises and every 
{Mircel thereof against the lawful claims and 
demands of all persons whomsoever. In 
witness whereof I, the grantor above named, 
have hereunto set my hand and seal this 
fifth day of February, A. D. 1906. Jacob 
Deckenbach. [Seal.]" 

On February 7, 1906, the defendant caused 
this deed to be recorded in the deed records 
of Multnomah county. Jacob Deckenbach 
died July 16, 1906, and the plaintiffs, his 
children by his first wife, instituted this 
suit, claiming to be the owners of the prop- 
erty described in the Instrument quoted, and 
asking that It be removed as a cloud on their 
title; that they be adjudged to be the own- 
ers of the property In fee simple^ subject to 
the dower right of defendant; and that she 
account to them for the rents and profits of 
tiie same from the date of her husband's 
death. One cause of suit alleged in their 
complaint was that the conveyance mention- 
ed was accomplished by the undue infiuenoe 
of the defendant, exercised over her husband 
to such an extent that the transfer of title 
was not In any sense his own doing, but. In 
effect, the act and deed of the defendant 
The second cause of suit, the relations of the 
parties and the execution of the conveyance 
being described, is summed up in this allega- 
tion- 'That said instrument purporting to 
be a deed and set out tn paragraph 4 of the 



first cause of suit herein, and by reference 
made a part of this second and further and 
separate cause of suit. Lb Inoperative as a 
deed of conveyance, for the reason that by 
said Instrument purporting to be a deed no 
present or vested interest In the real property 
described in said Instrument was conveyed or 
transferred to or vested In the defendant, 
and that said defendant acquired no inter- 
est in or to said real property by reason of 
said Instrument purporting to be a deed, and 
the same was and is Inoperative as a deed of 
conveyance." The answer traverses all the 
allegations of undue Influence, as well as the 
second cause of suit, above quoted. The cir- 
cuit court, after hearing the testimony, ren- 
dered a decree dismissing the suit, and the 
plaintiffs have appealed. 

Leroy Lomax, of Portland (Sinnott & 
Adams, of Portland, on the brief), for appel- 
lants. Thad. W. Vreeland and Chas. H. 
Carey, both of Portland (Carey & Kerr, of 
Portland, on the brief), for respond^it 

BURNETT, J. (after stating the facts as 
above). [1, 2] Concerning the first cause 
of suit, a careful reading of all the testi- 
mony discloses that the decedent deserted 
his first wife and his children, the plaintiffs. 
In 1876. He afterwards came to this state and 
lived for some years with the woman allud- 
ed to as his second wife until her death, 
never having bad any communication with 
his real wife or his children. After bis mar- 
riage with defendant he continued to attend 
to his business, having amassed considerable 
property, both real and personal. Be is de- 
scribed by all the numerous witnesses who 
knew him as a very determined man, not 
easily Influenced by any one. He made a will 
some time after bis marriage with the de- 
fendant. In which he bequeathed to her 
flO,000 and made sundry bequests to bJs 
children, the plaintiffs. Afterwards, and a 
few days before the date of the deed in ques- 
tion, he visited the office of his attorney 
alone and gave him directions about prepar- 
ing the conveyance of the realty In question 
to the defendant, reserving to himself the 
use and enjoyment of the same during his 
Ufe. After tlie deed was prepared, he ar- 
ranged a meeting between himself, the at- 
torney, and the other subscribing witness at 
his home, where he executed the document 
in legal form and at once delivered it to the 
defendant, at the same time destroying the 
will already mentioned. While the testi- 
mony shows that, on account of the marital 
relations existing between him and the de- 
fendant, there was opportunity for her to 
beguile him into executing the deed, there Is 
no word in the evidence showing that she 
ever Intimated to him that he should make 
the conveyance In question. On the contrary, 
she testified that she had never asked for 
such a conveyance, and knew nothing what- 
ever of his Intentions to execute until the 
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very time when he elgpied It'aad delivered It 
to her. All that Is attempted to be shown 
directly by the testimony is that during 
their married life he was ill on several oc- 
casions, and at the time of making the deed 
he was in declining health; but It is clearly 
proved that the next day after the transac- 
tion the decedent and the defendant went to 
Callforula on a pleasure trip lasting for 
several weelta, and after their return to 
Portland, where they resided, he superintend- 
ed the erection of a brick building on the 
property Involved, and continued actively In 
that eaQ)loyment until a short time before 
his death. The testimony Impresses us with 
the belief, and we so find, that he had the 
mental capacity to know and comprehend the 
nature of the business in which he was en- 
gaged, and that the allegation of nudne In- 
fluence exerted over him fails for want of 
proof. As against that charge the deed Is 
valid, within the meaning of the following 
authorities: Carnagle v. Divan, 31 Or. 366, 
40 Pac. 891; Swank v. Swank, 37 Or. 439, 
ei Pac. 846; Dean v. Dean, 42 Or. 290, 70 
Pac. 1039; Hamilton v. Holmes, 48 Or. 453, 
84 Pac. 154; Pickett's WIU, 49 Or. 127, flil 
Pac. 377; Reeder v. Reeder, 60 Or. 204, 91 
Pac 1076; Ames v. Moore, 64 Or. 274, 101 
Pac. 769; Mansfield v. Hill, 66 Or. 400, 107 
Paa 471, 108 Pac. 1007; Stevens t. Myers, 
121 Pac. 434. 

(S) As to the second cause of suit, we ob- 
serve that the allegation, above quoted, con- 
tains nothing more than legal conclusions 
respecting the construction to be placed upon 
the Instrument In question. If these deduc^ 
tlons are correct, the invalidity of the deed 
te apparent upon Its face, and would prove 
no obstacle against the plaintifts. In an ac- 
tion at law, to recover possession of the prop- 
erty descending to them from their ancestor. 
A cloud upon one's title arises by virtue of 
an Instrument apparently valid upon Its face, 
and which would pat the plaintiffs upon their 
proof as against such an instrument If It 
were admitted In evidence to support an ad- 
verse title; bnt no cloud arises upon an In- 
strument void upon Its face. 

[4-f] Passing, however, to the principal 
dispute on this branch of the suit, it is con- 
tended. In sitbstance, by the plaintiflTs that 
the document In question conveyed no pres- 
ent estate out of the grantor, but attempted 
to create an Interest which would come into 
being at some future time, and hence was 
void as a deed of conveyance. They argued 
that because of these words, "excepting and 
reserving to myself therein a freehold estate 
for the term of my natural life, with full 
power of control and management as such 
tenant for life," the grantor kept for him- 
self the entire estate, passing nothing at the 
time to the defendant, and maintained that 
he was still seised and possessed of the prop- 
erty, which after his death descended to 
them unaffected by the Instrument 

Section 7100, L.. O. L., reads thus: "Con- 



veyances of lands, or of any estate or In- 
terest therein, may be made by deed, signed 
and sealed by the person from whom the 
estate or Interest Is Intended to pass, being 
of lawful age or by his lawful agent or 
attorney and acknowledged or proved, and 
recorded as dii-eoted in this chapter without 
any other act or ceremony whatevM*." This 
comprises the whole formula for conveyanc- 
ing, and dispenses with the common-law llT- 
ery of seisin. 

As we constme this deed, the grantor con- 
veyed at the time the fee-simple estate In 
the realty mentioned, subject to his own Ufe 
estate therein. As Indicating a grant In 
praesentl, we have only to look at the words 
of the Instrument, "have bargained and sold, 
and by these presents do grant, bargain, sell 
and convey." These are words of present 
grant, and consequently Indicate an intention 
of the grantor to convey at the time a then 
actual interest In the lands mentioned. In- 
deed, he retains "the control of the estate 
for the term of my natural life, with full 
power of control and management as such 
tenant for life." An estate for life, although 
one of freehold. Is not one of Inheritance, 
and It will be observed that It does not re- 
serve the right to convey the property, bnt 
only the power to control and manage ; and 
not only so, but those functions are to be 
exerds^ only as such tenant for life. If 
Deckenbacb and the defendant had been 
divorced after the execution and delivery 
of the deed in question, withoat any ad- 
justment of their holdings in realty, no one 
would contend that a clear title to the prop- 
erty described In the instrument could have 
been acquired without a conveyance from 
Johanna Deckenbach. 

It is argued that because the exception 
and reservation appear In what is technical- 
ly known as "the premises" in the deed It 
must be construed as retaining tbe whole 
estate, postponing all title to the grantee 
until after tbe death of the grantor; but, 
as said In Bryan v. Bradley, 16 Conn. 4'r4, 
481: "A reservation dlfTers from an excep- 
tion In this: That the latter Is ever a part 
of the thing granted and of the thing In 
esse at the time; but the former is of a 
thing newly created or reserved out of a 
thing demised that was not In esse before. 
No technical words are necessary in order 
to create either; and the real sense of the 
Instrument Is to prevail; and in several of 
the cases put In the Touchstone the word 
'reserve' Is used. And Comyn says : 'An 
exception may be made by the word "re- 
serving," which has sometimes the force of 
an exception or saving.' " No advantage to 
the plaintifFs, therefore, can be predicated 
on a technical distinction between a reserva- 
tion and an exception as against the real 
Intent of the grantor as revealed by a con- 
sideration of the entire instrument. 

The canon of construction In cases like 
this Is thus laid down by Mr. Justice Eakin 
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In Sappingfleld ▼. Sing, 49 Or. 102, 108, 89 
Pac 142, 144 (8 L. R. A. [N. S.J 1066) : "Did 
the maker Intend to convey any estate or 
Interest whatever to vest before bis death 
and upon the execution of the paper, or, 
upon the other hand, did he intend that all 
the interest or estate should take effect only 
at his death? If the former, it is a deed; 
If the latter, U Is testamentary and revo- 
cable." 

Taking It by its four comers, consideriog 
the words of present grant, remembering 
that the grantor retained only the control 
and management of the property as tenant 
for life, not as owner of the fee, and tak- 
ing into account its actual present delivery 
and record, the effect of the instrument in 
question was to convey a present estate to 
the grantee; and it must be construed as 
a valid deed. Saunders ▼. Saunders, 115 
Iowa, 275, 88 N. W. 329 ; Cone v. Cone, 118 
Iowa, 458, 92 N. W. 665; Cross v. Benson, 
68 Kan. 495, 75 Pac. 558, 64 Ia R, A. 660; 
Christ V. Kuehne, 172 Mo. 118, 72 S. W. 
537; Stamper v. Venable, 117 Tenn. 557, 97 
S. W. 812; Sibly v. Somers, 62 N. J. Eq. 
595, 50 Atl. 321; Pentico T. Hays, 76 Kan. 
76, 88 Pac. 738, 9 L. E. A. (N. S.) 224; KyOe 
V. Kytle, 128 Ga. 387, 57 S. B. 748 ; White 
V. ■Wlllard, 232 111. 404, 83 N. E. 954; Brady 
V. Fuller, 78 Kan. 448, 90 Pac. 854; Thomas 
T. Sewing Mach. Co., 105 Minn. 88, 117 >f. 
W. 155; Mclntyre v. Mclntyre's Estate, 156 
Mich. 240, 120 N. W. 587; Tansel v. Smith 
(Ind. App.) 93 N. E. 548; Pruett v. Cow- 
sart, 136 Ga. 756, 72 S. E. 30; Mays v. 
Fletcher, 137 Ga. 27, 72 S. E. 408; Spencer 
V. Razoi;, 251 111. 278, 96 N. E. 300; Tlm- 
mons T. Thnraons (Ind. App.) 96 N. E. 622; 
Beebe v. McKenzle, 19 Or. 296, 24 Pac. 236; 
Prlndle v. Iowa Soldiers' and Orphans' Home, 
153 Iowa, 234, 133 N. W. 106. 

With the iniquity of the grantor in de- 
serting his family and leaving them depend- 
ent on their own resources for so many years, 
or with the propriety of his conveying to 
his wife the great bulk of his property, leav- 
ing to his children only about $3,800 worth 
of personal property, as disclosed by the 
record, we have nothing to do, any more 
than if he had wasted his substance in riotous 
living in a far country. The property was 
bis in fee simple, and it could make no 
difference in the decision of this case what 
he did with it, so long as he was competent 
to act as he chose. 

The decree of the circuit court is affirmed. 



(66 Or. u) 

WHITE et al. t. PROEBSTEL et ai 

(Supreme Court of Oregon. March 18, 1913.) 

1. Reformation of Instbuments (§ 45*) — 
Evidence— Interest of Plaintiff. 

In a suit to reform a deed executed by de- 
fendant so as to include lot 5 in Beotion 21, 
where it was shown that lot 5 was subsequent- 
ly conveyed to G., that G. prepared and filed a 



plat of a tract described aa the "O. tract" in 

section 21, and subsequently conveyed loti 
therein to plaintiffs by reference to the plat, 
it wag sufficiently shown that plaintiffs' lots 
were in lot 6 to enable them to sue for a ref- 
ormation of defendant's deed, especially where 
defendant had himself conveyed land by refer- 
ence to the plat of the G. tract 

[Ed. Note.— For other cases, see Reformation 
of Instruments, Cent Dig. (I 157-193; Dec. 
Dig. I 45.*] 

2. Estoppel (| 32*)— Debcbiption of Pbof- 

ERTY — KefEBENCX TO PLAT. 

A person who conveys lots described by 
reference to a plat prepared and recorded by 
another is bound by such pkt 

[Ed. Note.— For other cases, see Estoppel, 
Cent Dig. i 81; Dec. Dig. | 32.*] 

3. RKFOBUATIOBr or iNSTBtJIfENTB (g 45*) '— 
MiSTAKJ! — SUFFICIESCT OF EVIDENCE. 

In a suit to reform a deed, evidence held 
to show that a reference to the northwest quar- 
ter of the southwest quarter of a section was 
inserted by mistake for "northwest quarter ot 
the southeast quarter." 

[Ed. Note.— For other cases, see Reformation 
of Instruments, Cent Dig. H 157-193; Dec. 
Dig. i 45.*] 

Appeal from Cbcult Court, Multnomali 
County; Henry E. McGinn, Judge. 
• Action by Amanda F. White and others 
against Frederidc Proebstel and Media 
Proebstel, his wife, and others. From a 
judgment for plaintiffs. Media Proebstel, 
individually, and as executrix of Frederick 
Proebstel, deceased, appeals. Affirmed. 

This is a suit to reform a deed from 
Frederick Proebstel to Wendel Proebstel, ex- 
ecuted on the 24th day of September, 1857, 
and to cancel a deed made by Frederick 
Proebstel to W. J. Snodgrass, and one by W. 
J. Snodgrass to Frederick Proebstel, both 
relating to the same property, also to quiet 
the titles of the plaintiffs to parts of the proi>- 
erty misdescrlbed In the first-named deed, 
and for oth^ relief. It appears that oa 
March 16, 1854, Frederick Proebstel located 
upon and gave notice to the Surveyor Gen- 
eral of Oregon of his claim as a donation 
land claimant for 160 acres of land described 
as follows in his notice: "Fractional north- 
west quarter of southeast quarter of section 
21; fractional northeast quarter of south- 
west quarter of section 21; fractional north- 
west quarter, section 21; fractional northeast 
quarter of northeast quarter of section 20." 
Thereafter, on the 13th day of March, 1857, 
there was Issued tc b^ui by the register and 
receiver of the United States Land OOice, at 
Oregon city, a certificate of proof of resi- 
dence and payment for said land, in which 
the land is described as: "River lot No. 1 
in section 20; river lota Nos. 1 and 2 in 
section 21; and fractional river lots No. 3 
in section 21. The east half of the northwest 
quarter of section 21, fractional northwest 
quarter of the southeast quarter of section 
21 in township No. 1 north of range No. 1 
east of the Willamette meridian, containing 
159.29 acres." Thereafter, on the lltb day 
of September, 1865, a patent was issued by 



•For «t&er caaM lee ua* topic ud *ectlon NUlfBm !■ Om. Mc * Aa. IMc. Kay-No. SwtM * iU»*r Iiidu« 

Digitized by' 



/^^oogle 



OrJ 



WHITK ▼. PROKBSTSL 



733 



the United States to the saM E^ederlck 
Proebstel for said land described In tlie pat- 
ent as: "Lot one In section twenty; lots one, 
two, three and five and the east half of the 
northwest quarter twenty-one, all In town- 
ship one north of range one east in the dis- 
trict of lands subject to sale at Oregon city, 
Oregon, containing one hundred and sixty 
acres and fourteen hundredths of .an acre." 
Prior to the Issue of the patent, nam^y, on 
the 24th day of September, 1857, Frederick 
Proebstel conveyed to Wendel Proebstel the 
following described land: "Klver lot No. 1 
In section 20, rlrer lots No. 1 & 2 In section 
21, and fractional river lot No. 3 In section 
21. The east half of the northwest quarter 
of section 21, fractional northwest quarter of 
the southwest quarter of section 21 in town- 
ablp No. 1 north of range No. 1 east of the 
Willamette meridian, containing one hundred 
and fifty nine 29/100 acres (159.29/100)." 
It will be noticed that the description In this 
deed by Frederick Proebstel to Wendel Pro- 
ebstel follows literally the description con- 
tained In the register and receiver's receipt, 
except that the description of the tract last 
named is given as, "Fractional northwest 
quarter of the southwest quarter of section 
21," instead of "northwest quarter of the 
southeast quarter." The property was never 
fenced, but thereafter was used for stock 
purposes by Wendel Proebstel until January 

20, 1K72, when he conveyed it to P. T. Smitli 
and C. W. Burrage, In which conveyance he 
describes the land as situated In "sections 
twenty and tweuty-oue of township one north 
of range one east of the Willamette meridian, 
the same being the Frederick Proebstel 
land claim more particularly described as 
follows: [Using the description given in the 
patent to Frederlclt Proebstel]." On January 

4, 1S75, Smith and Burrage conveyed to M. 

5. Griswold : "Lot five (5) of section twenty- 
one (21) of township one (1) north of range 
one (1) east of the Willamette meridian. The 
same being part of the Frederick Proebstel 
donation land claim. • • » Containing 
8.60 acres." This description of lot 5 of sec- 
tion 21, It will be noted, is the same as that 
used In the patent, and refers to the same 
tract described in the register and receiver's 
receipt as the "fractional northwest quarter 
of the southeast quarter of section 21." On 
the l-Oth day of February, 1SS3, the said 
Griswold platted into lots and streets 050 
feet by 2fi6 feet of the east part of said lot 
5 as: "Plat of Griswold tract, being i)nrt of 
'City View addition to Albiiia,' slttiate In sec. 

21, T. 1 N., R. 1 E., near Alblna"— and filed 
said plat In the county clerk's office of 
Multnomah county ; there being no other de- 
.wriptliin on the plat disclosing the ground 
platted from which It can be located. Ac- 
companying the plat there was also filed and 
recorded at the same time a deed of dedica- 
tion executed by Griswold and his wife on 
February 13, 188.1; the dedication being In 
the following words: "Plat Book 1, page (58. 



GrtowoKl to the pnbUc. KboW all men tiy 
these presents, that we, M. S. Griswold and 
Jeimie F. Griswold, do hereby make, estab- 
lish and declare this map and plat to be 
the plat of the 'Griswold tract,' being a part 
of the City View addition to Alblna, In 
Multnomah county, Oregon. The lands rep- 
resented therein being upon a part of the 
donation land claim of Frederick Proebstel, 
situate, lying and being in the county of 
Multnomah and state of Oregon. And wc 
do hereby dedicate to the use of the public 
as streets, alleys, avenues and public grounds 
all such portions of said land upon said map 
and so represented as the same are thereup- 
on laid down and mapped. * * * " 
Thereafter the plaintiffs separately, In the 
years 1892, 1893, and 1894, purchased from 
said Griswold, and received deeds therefor, 
lots in said Griswold tract as follows: 
Amanda F. White, lots 4 and 6, block 11; 
Klizabeth M. Cadwell, lots 6 and 7, block 11 ; 
Lettie Lyons, lot 1, block 13; and Mary I. 
Norton, lot 8, block 11, and lot 8, block 13. 
Plaintiff Clare R Morey withdrew from the 
case before trial, and seeks no relief here. 

It appears from the maps and testimony 
that the Willamette river meanders through 
the southwest quarter of said section 21, so 
as to cover the whole of said northwest 
quarter of the southwest quarter ; and there- 
fore that there Is no fractional northwest 
quarter of the southwest quarter of section 
21, or if there be that It was not a part of 
the Frederick Proebstel donation land claim. 
On October 8, 1908, Frederick Proebstel con- 
veyed to W. J. SnoUgrass a part of said lot 
5 in section 21, not platted by Griswold, and 
certain lots and blocks in the Griswold tract, 
described with reference to the "Griswold 
plat," thus making Frederick Proebstel a 
paj-ty to the plat, and he is bound by it 
Oregon City v. Oregon & California B. Co., 
44 Or. 165, 74 Pac. 924; Kuck v. Wakefield. 
58 Or. 549, 115 Pac. 428. 

There was admitted In evidence a decree 
of the circuit court of the state of OreRon 
for Multnomah county, rendered on the 26tU 
day of January, 1909, in the case of David 
Gootlsell as administrator of the estate of M. 
S. Griswold, deceased, et al. v. Frederick 
Proebstel et al. to reform this deed of Fred- 
erick Proebstel to Wendel Proebstel, In which 
suit Proebstel appeared and the court de- 
creed the reformation of the description in 
the said de«l to make it Include lot 5 of sec- 
tion 21, township 1 north, range 1 east, Wil- 
lamette meridian. Instead of reading: "Frac- 
tional northwest quarter of southwest quar- 
ter of section 21." The Snodgrass heirs hav- 
ing filed a disclaimer here, ihey are eliminated 
from the ca.se; and Frederick Proebstel testi- 
fies that the deed to Snodgrass was only a 
trust to help Proebstel get the title straight- 
ened out, and In his answer asks to have the 
deed to Snodsjrass canceled. Frederick 
Proebstel died since the trial of the case, and 
the suit was ordered continued against Med- 



Digitized by 



^^oogle 



7SI 



180 FACIFIO BBPOBTES 



(Or. 



Ift Proebstel, administratrix of bla estate. 
The plaintiffs paid taxes on their respectlye 
lots continuously from the dates of their re- 
spective purchases, beginning about 1892 or 
1893, until the time of the trial. Upon the 
trial, findings were made sustaining the con- 
tention of plaintiffs, and Media Proebstel In- 
dividually and as administratrix, appeals. 

Martin I* Pipes and Henry St Rayner, 
both of Portland, for appellant George J. 
Perkins, of Portland, for respondents. 

EAKIN, J. (after stating the facts as 
above). Counsel claims to have offered the 
decree In the case of Ckwdsell v. Proebstel 
in evidence only to show an admission on the 
part of Frederick Proebstel in allowing the 
decree to go against him reforming the deed ; 
and, plaintiff claiming no more, it is not nec- 
essary to consider whether the reformation 
of the deed operated to actually reform the 
deed, or was only a quieting of the title o< 
the plaintiffs in that suit 

[1,2] Defendants contend that the deeds 
from Orlswold to the plaintiffs are void, be- 
cause the plat to whidi they refer Is too in- 
definite to Identify the property or to connect 
them with the alleged error in the deed from 
Frederick Proebstel to Wendel Proebstel; 
but the deed and plat, taken together, are not 
void for failure to Identify the property. 
That Is certain which can be made certain. 
Bogard V. Barhan, 62 Or. 121, 96 Pac. 873, 
132 Am. St Bep. 676, where It Is said that if 
a tract or lot has acquired a name to distin- 
guisb It, and by which It is known, the same 
may be conveyed without reference to the 
boundaries. This tract Is known as "plat of 
the Griswold tract," being a part of the City 
View addition of Albina, in section 21, town- 
ship 1 north, range 1 east, near Albina, and 
the deed of dedication describes it as upon a 
part of the donation land claim of Frederick 
Proebstel, and lot 5 of said section 21 was 
conveyed to Griswold; therefore we now 
have the "plat of the Griswold tract" located 
as part of said lot 5. By Proebstel's deed to 
Snodgrass, he conveys by metes and bounds 
the west 406.3 feet of said lot, and "also lots 
1, 2, and 8 in block 13 and lots 4, 5, 6, 7, and 
8 In block 11 of the Griswold tract" Thus 
by Proebstel himself we have further Identity 
of the platted ground as lot 5, section 21. If 
the 40-acre tract were Just 80 rods long, that 
would make It 1,320 feet in length. The plat 
includes 950 feet east and west of the Gris- 
wold tract, and the part described by metes 
and bounds In the Proebstel deed to Snod- 
grass is 408.9 feet, which takes the whole 
of the said lot 5. EHrst, we have a name 
that Identifies the platted ground as the 
"Griswold tract," and extrinsic evidence may 
be resorted to to locate It. Proebstel also Is 
bound by the plat, as he conveyed lots de- 
scribed by reference thereto. Oregon City 
V. Oregon & California R. Co., supra; Kuck 
V. Wakefield, supra. So far as the identity 



of the idat is concerned, fUs case ia almost 
identical with Jaeger v. Harr, 62 Or. — , 123 
Pac. 61. There was no occasion to locate tbe 
several lots of the plaintiffs other than as 
part of lot 6, section 21, their title being In 
question only so far as relates to the error 
in the Proebstel deed; and we hold that the 
description la sufiScient for that purpose. 
However, there la sufiScient extraneous evi- 
dence here as to the particular location of 
the lots of these plaintiffs to locate them 
were that necessary. 

[3] This brings us to the real question in 
the case. Was there a mistake made In tbe 
deed from Frederick Proebstel to Wendel 
Proebstel of date September 24, 1867? The 
deed from Frederick Proebstel to Wendel 
Proebstel was executed in Portland before a 
Justice of the peace; and by the fact that 
the description of the property in the deed 
follows so closely the exact words and ex- 
pressions of tbe register and receiver's re- 
ceipt except In using the word "west" In- 
stead of "east," It Is plain that the scrivener 
had the register and receiver's receipt before 
him, and attempted to copy therefrom the 
description. This, taken in connection wlOi 
the fact that there is no northwest quarter 
of the southwest quarter of section 21, In 
the township mentioned, shows that it was 
a mistake to Include such. There Is another 
circumstance that had great weight in bring- 
ing us to this conclusion, namely, on Marcb 
9, 1901, the Title Guarantee & Trust Com- 
pany, with a view to Insure the title to the 
"Griswold tract," wrote to Frederick Proeb- 
stel, the letter being Exhibit U, as follows: 
"[Tetter head.] Portland, Oregon, Mardi 9th, 
1901. Frederick Proebstel, Esq., Baker City, 
Oregon — ^Dear Sir: In examining the title to 
a tract of land within the boundaries of the 
donation land claim covered by your patent 
from the United States dated February 11th, 
1865, and recorded in this connty, we find 
that on the 24th day of September, 1857, 
you made a deed to Wendel Proebstel, your 
brother, for certain property which we thinic 
was intended as your entire donation land 
claim. This deed has been recorded In Book 
A, page 488, of our records. The description 
in this deed is evidently erroneous, for part 
of the property mentioned is In the Willamette 
river, instead of within the boundaries of 
your claim. Of course at this time you can- 
not recall the exact description of the prop- 
erty which you conveyed to your brother, 
Wendel, but will you write us whether or not 
it was your intention to convey your entire 
claim. Tours very truly." 

Proebstel answered: "La Grande, Oregon, 
4-20ih, 1901. T. G. & T. Co., Portland, 
Oregon — Gentlemen: If the numbers are 
wrong on tbe deed I made to the property 
you mention, I will try and make It right 
for a reasonable consideration. Very respect- 
fully, Fred Proebstel." 

This was evidently the first information 
Frederick Proebstel had of the mistake in 
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tbe deed, aAd the first time lie attempted to 
profit by it. His letter must be considered 
with reference to tbe letter from the Title 
Guarantee. & Trust Company to him, and, so 
considered, is a practical admission that it 
was his intention to convey his entire dona- 
tion land claim to bis brother, and that at 
that time his only Interest In It was to find 
how much there was In it for him. That 
feature of the situation seems to liaTe grown 
on him with time, and the possibilities there- 
after developed. This is shown in his own 
testimony. On October 8, 1908, be conveyed 
by warranty deed to W. J. Snodgrass the 
parts of this lot S wh^ch bad not been trans- 
ferred by Griswold ; but in his testimony he 
says that he made the deed to Snodgrass In 
trust "He was going to see that — He was 
going to take It to law, and see if there was 
any law against it. * * * I sold it to 
Snodgrass in that way; that he was to see 
H through and see if they are going to sue 
it * * * That land was mine. I had 
never sold It" Thereafter Snodgrass negotiat- 
ed with some of these parties, asking $250 a 
lot to settle. In attempting to make plausible 
Us contention, Proebstel testifies: "I sold 
him [meaning Wendel Proebstel] what was 
In the bottom ; what land I had In the bot- 
tom" — but it appears from the evidence of 
other witnesses that 40 acres additional of 
tbe Proebstel donation land claim Is on the 
bluflT. The decree reforming the deed from 
Frederick Proebstel to Wendel Proebstel in 
the suit of Goodsell v. Proebstel made the 
said conveyance Include lot S of section 21. 
Defendant Frederick Proebstel was a party 
to that suit and appeared therein, which also 
tends to establish that the deed of 1857 was, 
In fact, a mistake in not including lot 5 of sec- 
tion 21, and that it should be reformed as 
prayed for. We are well satisfied that tbe 
decree of the circuit court Is an equitable 
one. 
Tbe decree is aflirmed. 



SHARP V. EILBORN. 
(Supreme Court of Oregon. March 18, 1913.) 

1. Dbedb (I 66*)— Deuvbbt— What Consti- 
tutes. 

Where a grantor delivered a deed to a third 
person, with instructions not to deliver it to 
tbe grantee unless the purchase price was paid, 
a delivery contrary to such directions passed no 
title, wbcttier tbe tliird person was an agent of 
the grantor or whether the deed was an es- 
crow. 

[Ed. Note.— For other cases, see Deeds, Cent 
Dig. M 117-123, 126; Dec. Dig. i 56.*] 

2. PBi^iCTPAt. AND Agent (| 124/*)— Evidbnce 
0¥ Authority— Qukstionb of Law ob Fact. 

Where the only evidence of agency was a 

letter from the principal to the agent, which 

was established, the scope of the agency was a 
question of law for the court 

[Kd. Note.— For other cases, see Principal 
and -Agent, Cent. Dig. § 724; Dec. Dig. | 124.*] 



3. Dkeos 66*)— Dbuvikt-xWhat Oohbu- 

TUTES. 

A grantor mailed a deed to a bank, with a 
direction that it should not be delivered to the 
grantee until the puichase price was paid the 
bank (or the grantor's use. The bank delivered 
the deed to the grantee in exchange for a clieck 
drawn on itself and payable to its own order. 
The check was not charged to the grantee's ac- 
count, and neither sent to the grantor nor 
credited to him. A few days later the bank 
failed. Held, that there was no delivery of the 
deed ; the grantee having made tbe rank its 
own agent to pay the money to the grantor, 
and no such payment having been made. 

[Ed. Note.— For other cases, see Deeds, Cent 
Dig. Si 117-123, 125; Dec Dig. | 56.»] 

Appeal from Circuit Court, Multnomah 
County; J. P. Kavanaugh, Judge. 

Action by W. L. Sharp against Warren 
lOlborn. Judgment for defendant, and plain- 
tiff appeals. Reversed, and decree entered 
for plaintiff. 

This Is a suit to cancel a deed alleged ta 
have been delivered by a third party out 
of escrow, contrary to the conditions of the 
deposit, to wit, without payment of the pur- 
chase price of the realty described in the con- 
veyance. The answer admits the lodgment 
of tbe deed with the third party, to be de- 
livered on tbe proviso named, but alleges af- 
firmatively that the ' defendant paid to the 
depositary the purchase price of tl>e prop- 
erty, as required by the conditions of the 
escrow, and so received tbe deed as regularly 
delivered. The payment pleaded in the an- 
swer is denied by the reply. At the hearing, 
when the plaintiff had introduced testimony 
and rested, the defendant moved the court 
for an order dismissing tbe suit because the 
complaint does not state facts suffleient to 
constitute a cause of suit, and further that 
the plaintiff had failed to produce sufllclent 
testimony to sustain a Judgment or decree 
against the defendant The court allowed 
this motion, and dismissed the suit at the 
cost of the plaintiff, who appeals. 

Arthur Clarke, of Corvallls (McFadden & 
Clarke and George W. Denman, all of Cor- 
valUs, on the brief), for appellant W. S. 
Hufford, of Portland, for respondent 

BURNETT, J. (after stating the facts as 
above). Only a question of law Is involved 
in this suit, for the defendant by bis motion 
admits the truth of the testimony, but says 
that it Is not sufficient to sustain any de- 
cree against the defendant The record dis- 
closes that about February 20, 1911, the 
plaintiff, a resident ot Klamath Falls, was 
tbe owner of the real property in question, 
which is situated in Multnomah coanty. 
Some real estate agency in Portland, Or., 
had procured a porchaser for the premises, 
and 80 notified the plaintiff, who on the date 
last above mentioned addressed a letter to 
the Mt Scott Bank at Lents, Or., as fol- 
lows: "Gentlemen: Inclosed herewith I hand 
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you warranty deed of myself and wife to 
Warren Kilborn, also a certain deed from O. 
R. Additon and wife to me for the same 
property described in the deed first men- 
tioned. I send you the deeds mentioned pur- 
suant to instructions received by me from 
Bright Realty Co., Portland, Oregon, the 
agent who negotiated this sale. You will 
observe that the consideration stated In the 
deed made by myself and wife la ten dollars. 
That however is not the true consideration 
herein. The true consideration is $625 which 
sum must be paid to you before the deed is 
delivered and you are hereby Instructed not 
to deliver the deed I send you herewith or 
either of them until the consideration 
amounting to $625 is paid you for my use. 
When you receive that sum then deliver the 
deeds I send you. The Bright Realty Co. of 
Portland, Oregon, who negotiated this sale, 
is to receive a commission of five per cent, 
out of the consideration of $625. You may 
pay such commission out of the consideration 
and send the balance of $625 to the First 
Trust and Savings Bank of Klamath Falls, 
Oregon, to be placed by such bank to my cred- 
it Kindly attend to this matter according to 
instructions given you as soon as posedble 
and oblige. Yours truly, W. L. Sharp." Pri- 
or to February 27, 1911, the defendant had 
deposited in the Mt Scott Bank money in 
excess of $625, which had not been repaid to 
him. Having received notice of the arrival 
of the deed, he went on that date to the bank 
and gave to the ofiicer in charge of the insti- 
tution bis check in words and figures as fol- 
lows: "Lents, Oregon, Feb. 27, 1911, No. 

. Mount Scott Bank. Pay to the order 

of Mount Scott Bank $503.75 five hundred 
ninety three ' '/loo dollars. Warren Kilborn." 
The amount of the check. It will be noticed, 
was $625, less 5 per cent presumably de- 
ducted for the real estate agent's fee. The 
bank took the check, and delivered the deed 
to the defendant who placed it on record. 
The check was never charged to Kilborn's 
account, nor sent to the plaintifF, and no 
money whatever was paid by any one to 
plaintiff on account thereof or of the pur- 
chase price. Neither was he given credit by 
the bank in the transaction. The check re- 
mained in the bank until it olosed its doors 
and failed on March 3, 1911. 

[1, 2] It is needless to deal in refinements 
about whether the deed was an escrow, or 
whether the bank was merely the agent of 
the grantor named therein. In the first 
place the delivery of the deed in violation 
of the terms of the escrow passed no title, 
and In the other case If the agent delivered 
the deed contrary to his instruction It would 
still pass no title. The only evidence of the 
agency of the bank as the representative of 
the plalnatr is found in the letter quoted 
above, and, this being established, the scope 



of the agency Is a question of law for the 
court Baker v. Seaward, 127 Pac. 961. 

[3] In determining the legal effect of this 
letter, we must hold that the bank, could not 
rightfully deliver the deed ao as to bind the 
plaintiff unless It had first received the mon- 
ey called for by the instructions of the let- 
ter. At his own peril, the deteuaant dealt 
with the bank as the agent of the plaintiff. 
Beid V. Alaska Packing Co., 47 Or. 215, 83 
Pac. 139; Rumble v. Cununings, 52 Or. 203, 
95 Pac. 1111; Baker v. Seaward, supra. Un- 
der the circumstances, giving to the bank a 
check drawn to its own order was not pay- 
ment to the plaintiff, and the bank had no 
authority to receive that instrument for that 
purpose as binding on the plaintiff. The 
bank was Indefbted to the defendant in a sum 
of money larger than that required as a 
consideration for the deed. The Ijegal effect 
of the giving to the bank the check mention- 
ed was a direction by the defendant to nis 
own debtor to pay the debt of the defendant 
to the grantor named in the deed. It was 
at best an abortive novation inaugurated by 
the defendant in which was wanting one req- 
uisite essential to bind the plaintiff, nam^y, 
the consent of the plaintiff himself. He was 
not named as the payee ot the check, and, 
being a stranger to that instrument in every 
respect it would not affect him in any man- 
ner. In substance, the defendant made the 
bank his own agent to pay the money to the 
plaintiff, and must be bound by the failure 
of the agent thus appointed. So far as pay- 
ment is concerned, therefore, the defendant 
stands in the same situation as if the plain- 
tiff had personally demanded of him the pay- 
ment of the money and he had refused it 
The following authorities are instructive on 
the question of payment by check: Black v. 
Sippy, 15 Or. 574, 16 Pac. 418; Johnston v. 
BarrlUs, 27 Or. 251, 41 Pac. 656, 50 Am. St 
Rep. 717; Stringham t. Mutual Ins. Co., 
44 Or. 447, 459, 75 Pac. 822; Steel v. Island 
MIU Co., 47 Or. 293, 297, 83 Pac. 783; Kier- 
nan v. Kratz, 42 Or. 474, 484, 69 Pac. 1027, 
70 Pac. 506. That the delivery of a deed, 
contrary to the conditions annexed by the 
grantor when placing it in the custody of a 
third party, conveys no title the following 
authorities are applicable: Tyler v. Cate, 
29 Or. 515, 45 Pac. 800; Gaston T. aty of 
Portland, 16 Or. 255, 19 Pac. 127; Bradford 
V. Durham, 54 Or. 1, 101 Pac. 897, 135 Am. 
St Rep. 807; De Bow v. Wollenberg, 52 Or. 
404, 423, 96 Pac. 536, 97 Pac. 717; Hilgar v. 
Miller, 42 Or. 552, 72 Pac. 319. The act of 
giving up the deed without actual payment 
of the money, under the circumstances dis- 
closed by the tesTtimony, was not a delivery, 
and passed no title to the realty. 

The decree of the circuit court is reversed, 
and one entered here in accordance with 
the prayer of the complaint. 
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HARPOLD T. ARANT. 
{Supreme Conrt of Oiegon. March 18, 1913.) 

Taxation (8 684*) — Tax Samb — Place — 

"coubthousk doob." 

A Bheriff's return on an ezecotion for the 
sale of real property for taxes, reciting that 
the property was sold "at the front door of the 
courthouse, showed a sufficient compliance with 
Hill's Ann. Laws, i '2826, providing that all 
sales for delinquent taxes on real estate must 
be made "at the courthouse door." 

[Ed. Note.— For other cases, see Taxation, 
Cent. Dig. §§ 1369-1374 ; Dec. Dig. i 684.» 

For other definitions, see Words and Phrases, 
▼ol. 2, p. 1684.] 

Appeal from Circuit Court, Klamath Coun- 
ty ; Henry L. Benson, Judge. 

Action by A. D. Harpold against W. F. 
Arant Judgment for defendant, and plain- 
tiff appeals. Affirmed. 

John Irwin, of Klamath Falls, for appel- 
lant. C. O. Brower, of Klamath Falls, for 
respondent. 

MOORE, J. This is an appeal by the 
plaintiff from a decree dismissing his suit to 
determine an adverse title to vacant and un- 
improved real property in Klamath county. 
Or. The facts are that on July 2, 1898, Ros- 
coe R. GullHams obtained a warranty deed 
for the northeast quarter of the southeast 
quarter of section 11, in township 39 south, of 
range 11 east, of Willamette meridian. This 
land having been assessed to the owner, who 
failed to pay the tax imposed, the sheriff of 
that county pablished. a notice to the effect 
that by virtue of a warrant attached to certain 
delinquent tax rolls of that county, com- 
manding him to levy upon the goods and 
chattels of the taxpayers named, and if none 
could be found then upon the real property de- 
scribed in snch rolls or so much thereof as 
might be necessary to satisfy the amount of 
taxes charged thereon, with costs and ex- 
penses, and, being unable to find any goods 
or chattels belonging to the taxpayers there- 
in named, he had levied upon the real prop- 
erty set forth In such rolls, including that 
of R. R. Gnilliams, tax, $2.85, describing the 
land as hereinbefore set forth, and that on 
Saturday, December 28, 1901, at the hour of 
10 o'clock a. m., "at the front door of the 
courthouse" In said county and state, he 
would sell the above-described premises at 
public auction to the highest bidder for cash, 
subject to redemption, to satisfy taxes, costs, 
and accruing costs. The return of the sher- 
iff is to the effect that at the time and place 
and In the manner stated in the notice he 
offered the premises for sale In separate par- 
cels to the highest bidder for cash, and sold 
the same to W. F. Arant the defendant here- 
in, for $4.15, which was the whole price bid, 
being for taxes, $2.82, and costs, $1.80, on 
the property of R. R. Gnilliams, leaving In 
his hands a surplus of three cents. No re- 



demption from such sale having been made 
or tendered, the sheriff executed to the pur- 
chaser a deied to the real property, which In- 
strument was recorded December 4, 1905. 
Four months and 14 days thereafter, to wit, 
on April 18, 1906, A. D. Harpold, the plain- 
tiff herein, commenced an action against 
Ross GulUlams In the circuit court of Klamath 
county, Or., to recover $1,277, the amount 
of the latter's promissory note, and $150 as 
a reasonable attorney's fee. At the same 
time a summons was issued and returned by 
the sheriff with an indorsement thereon to 
the effect that he was unable to find the de- 
fendant within t^e state and county. Har- 
pold also filed with the clerk an affidavit for 
an attachment and an undertaking therefor, 
whereupon a writ of attachment was issued, 
but the transcript does not contain a copy 
thereof nor of the return that should have 
been made thereto. The command of the 
writ and what the sheriff did In obedience 
thereto can only be inferred from Harpold's 
affidavit for the service of summons by pub- 
lication, filed AprU 19, 1906. The entire 
sworn declaration in relation thereto reads 
as follows: "That on the 19th day of April, 
1906, a writ of attachment was duly issued 
out of said circuit court In this cause, di- 
rected to the said sheriff and commanding 
hlra to attach and safely keep all property 
of the said defendant, Ross GulUlams, within 
Klamath coimty, not exempt from execution, 
or so much thereof as might be necessary to 
satisfy the plaintiff's demand, viz., the sum 
of $1,277 and $150 attorney's fees and coste 
and dlsborsements of said action; that said 
writ of attachment was placed in the hands 
of said sheriff on the 19th day of April, 1906, 
for execution; that the property was at>- 
tached by said sheriff on the 19th day of 
April, 1906, the northeast quarter of the 
southeast quarter, section 11, township 39 
south, range 11 SI, W. M., in Klamath oouas 
ty, Oregon." 

The complete part of Harpold's affidavit 
with regard to the effort that had been made 
to find GulUlams within the state and to de- 
termine his place of residence Is as follows: 
"That said defendant cannot be found with- 
in the state of Oregon after due diligence, 
and that diligent search and inquiry has 
been made by this affiant of persons most 
likely to know of the whereabouts of said de- 
fendant, Ross GulUlams, as follows, to wit: 
On AprU 11, 1906, affiant inquired of J. C. 
Rutenlc of Klamath Falls, Or., and the said 
J. C. Rutenlc Informed the affiant that the 
whereabouts of the said defendant, Ross Guil- 
Uams, was not known to him, the said J. C. 
Rutenlc. That affiant likewise Inquired of 
Crede McKindry, J. W. Brown, and Walter 
Broadsword, of Bonanza, Or., and aU of said 
persons informed affiant that they did not 
know where the said defendant was, and 
also stated that they did not think he was 
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within the state of Oregon. That I have re- 
peatedly Inquired of the postmaster at Bonan- 
za, Or., the place where the said defendant, 
Ross GullUams, formerly resided and where 
be was accustomed to get his mall, and was 
informed by the said postmaster that he did 
not know where the said defendant, Ross 
GullUams, is. That all the parties of whom 
the affiant inquired, aud who are mentioned 
herein, were formerly neighbors and acquaint- 
ances of the said defendant Affiant there>^ 
fore says that personal service of said sum- 
mons cannot be made on said defendant, 
Ross Guilllams, and he asks for an order 
that service of summons may be made by 
publication thereof in the Klamath Falls 
Express, a weekly newspaper printed and 
published at Klamath Falls, Or., and a paper 
of general circulation and one most likely to 
reach defendant, Ross Quilllams. That said 
Ross GqlUiams is a necessary party to said 
action. Tliat said defendant is not now 
within the state of Oregon and that he has 
departed therefrom for the purpose of de- 
frauding his creditors or to avoid the service 
of summons in this case. That said Ross 
GullUams has a large number of creditors in 
this county and state, and that said Ross 
GullUams has departed therefrom for the 
purpose of defrauding them. That this af- 
fiant Is a creditor of the said defendant, Ross 
Quilllams, as will more fully appear from 
the cause of action hereinbefore set forth 
and to which reference Is hereby made." 

Based upon such affldnvit, the judge of 
the court on September 12, 1906, or 146 days 
after the sworn declaration was filed, made 
an order reciting the substance of the affi'- 
davit and directing service of the summons 
by publication in the Klamath FaUs Express, 
a weekly newspaper published In that coun- 
ty, once a week for six consecutive aud suc- 
cessive weeks, the first publication to be 
made on Tuesday, September 20, 1906, and 
the last on November 1st of that year. The 
affidavit of the printer shows that the sum- 
mons was published in the designated iwper 
in Its regular successive Issues, beginning 
September 27, 1906, a week later than or- 
dered, and ending at the time prescribed- 
Attached to the alBdavit of the printer Is a 
copy of the summons printed, which process 
required GullUams to appear and answer the 
complaint on or before November 1, 1906, 
and as far as material herein the printed 
copy reads as follows: "This summons Is 
published In the Klamath Falls Express, a 
weekly newspaper printed and published at 
Klamath Falls, Or., by order of Hon. Henry 
L. Benson, judge of the First judicial dis- 
trict of Oregon, and dated September 27, 
1906. The first publication to be made on 
Thursday, the 27th day of September, 1906, 
and the last publication to be made on Thurs- 
day, the 1st day of November, 1906." Found- 
ed on such proof, the court on December 4, 
1906, determined that GuiUiams was In de^ 
fftnit, and on the next day farther found 



that his real property hereinbefore described 
had been attached, and thereupon gave judg- 
ment in favor of Harpold in the sums de- 
manded in the complaint and also ordered 
the land so attached, or so much thereof as 
might be necessary, to be sold in the man- 
ner prescribed by law to satisfy the sums eo 
awarded and the costs and disbursements of 
the action, and the accruing costs. An ex- 
ecution was Issued on the judgment and pur- 
suant to the command thereof the sherUTs 
return Indorsed upon the writ shows that, 
after giving the required notice, he, on April 
15, 1907, sold the real property in question 
"at the front door of the courthouse" In 
Klamath Falls to A. D. Harpold, the plain- 
tiff herein, for $1,442. 

W. F. Arant, the defendant herein, as 
plaintiff, commenced a suit April 17, 1907, 
against Roscoe R. GulUlams In the circuit 
court of Klamath county. Or., to quiet his 
title to the demanded land under the tax 
sale. Harpold, however, was not made a 
party. In the suit last mentioned the court 
on June 17, 1907, found that the summons 
had been duly served upon GullUams by pub- 
lication for six successive weeks In the Even- 
ing Herald, a newspaper of general circula- 
tion published at Klamath Falls, in that 
county, the first publication having been 
made April 19, 1907, and the last May Slst 
of that year, as appeared by the affidavit of 
the printer of that paper, all done in pursu- 
ance of and In conformity with the order for 
tlie publication thereof, and that the time 
for answering having expired, aud no appear- 
ance having been made by Quilllams, it was 
considered that he was in default, and there- 
upon a decree was given for Arant as pray- 
ed for In his complaint, to the effect that 
Guilllams bad no estate or Interest in the 
real property In question and enjoined him 
from asserting any claim thereto adverse to 
that of Arant. In the case of Harpold 
against GoUUams the sale of the real prop- 
erty so made upon execution was confirmed, 
and, no redemption having been made or 
tendered, the sheriff on November 17, 1909, 
executed a deed of the premises to the plain- 
tiff in that action, reciting in the deed that 
the sale of the land was made at public auc- 
tion "In front of the courthouse In Klamath 
Falls, In said county of Klamath." 

The foregoing Is a brief rteuniS of the 
means whereby the respective parties assert 
a title to the real property Involved herein. 
Predicated upon such evidence the court 
found that the summons in the case of Har- 
pold against GullUams did not correspond 
with the order of the court therefor; that 
the affidavit for the publication of process 
in that case did not state that Guilllams was 
the owner of any real property within that 
county, or affirm that his post office address 
was unknown ; that the order of publication 
did not direct a copy of the complaint and 
of the summons to be mailed to his last 
known address; that the real property was 
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publicly sold for delinquent taxes to Arant, 
the defendant herein, who thereafter secur- 
ed a slierlfTa deed pursuant to such sale; 
that the tax proceedings and the deed ex- 
ecuted In conformity therewith were regular 
on their face; and that Arant had secured 
a decree against GulUlanis quieting his title 
to the real property. Based on these find- 
ings, the court deduced as conclusions of law 
that the Judgment so obtained by Harpold 
was void for want of jurisdiction of the sub^ 
Ject-matter and of the person of GullUams, 
that by reason thereof the sale of the land 
upon 'execution and the deed made In pur- 
suance thereof were Uken-tse void, and that 
Harpold was not the owner of the real prop- 
erty hereinbefore described or of any Inter- 
est therein, or entitled to the possession 
thereof; bat that Arant was the owner to 
fee of the land and entitled to Its possession, 
and, having given a decree In accordance 
with such findings, the plaintiff undertakes 
to review such action. 

It Is argued by plaintiff's counsel that 
since It appears from an Inspection of the 
sherlfTs return, Indorsed upon the tax war- 
rant, that the real property so assessed to 
Gullllams was sold for delinquent taxes "at 
the front door of the courthouse," the sale 
was for that reason void, and, such being the 
case, an error was committed In rendering 
the decree now brought up for consideration. 
It Is further Insisted by plaintiff's counsel 
that though there may not have been a liter- 
al compliance with all the requirements of 
the statute in respect to the aflSdavlt for the 
service of the summons by publication, or the 
order therefor, or the proof thereof, the trial 
conrt having originally held in the ease of 
Harpold against Gullllams that the means 
adopted for that purpose were snflBclent to 
confer Jurisdiction of the subject-matter and 
of the person, the determination thus reached 
Is controlling In the cases at bar, in which 
the defense is a collateral attack upon plaln- 
tUTs title to the land, and, this being so, er- 
rors were committed in concluding that the 
Judgment rendered in that abtlon was void 
for any reason, and In denying the relief 
prayed for In the complaint herein. 

As the defense interposed was not main- 
tained at the time, or in the manner, or by 
the person authorized by law to avoid or cor- 
rect the judgment given In the case of Har- 
pold against Gulllianis, it will be taken for 
granted, without deciding the question, that 
the defense is not a direct attack, and for 
that reason It can be successful only upon 
showing either that Gullllams was divested 
of his title by the tax proceedings before the 
land was attached, or by proving that the 
judgment In the case of Harpold against 
GullUams was void for a want of power in 
the court to proceed In that action. Morrill 
V. Morrill, 20 Or. 98, 25 Pac. 862, 11 L. E. A. 
165, 23 Am. St Rep. 95. 

It win be remembered that the tax deed 



executed to Arant upon a .sale of the land for 
delinquent taxes was recorded Deconber 4, 
1905, and that the real property was not at- 
tached until April 19, 1906. If therefore the 
tax proceedings were sufficient to divest Gull- 
llams of his legal title, no lien upon the 
premises nor any estate therein could have 
been created by the attachment 

The law in force December 28, 1901, when 
Oulll lams' land was sold for delinquent tax- 
es, as far as Involved herein, was as follows: 
"All sales for delinquent taxes, as provided 
to this chapter, upon real estate, must be 
made as otherwise made to selling real estate 
upon execution, at the courthouse door." 
Hill's Ann. Laws Or. § 2826. 

The plaintiff's counsel to support of the 
principle contended for cites the case of Rn- 
bey y. Huntsman, 82 Mo. 501, 82 Am. Dec. 
143, where a statute of Missouri required 
sales of laud for delinquent taxes to be made 
"before the courthouse door," and, it appear- 
tog that a sale of land was made for delto- 
quent taxes within the courthouse, It was 
held that the sale was void. 

In the case at bar, the statute having com- 
manded a sale of land for delinquent taxes 
to be made "at the courthouse door," was the 
sale herein void because it was made "at the 
front door of the courthouse"? Does the 
transposition of the language of the enact- 
ment and the employment of the word 
"front" to qualify the word "door" render 
the sale toeffectnalT As we view the statute, 
stoce the sale of land for delinquent taxes is 
required to be held "at the courthouse door," 
the word "the" as thns nsed fairly Implies 
the front door of that buildtog, and not a side 
or any other door thereof. The purpose of 
the enactment evidently was to have the sale 
made to the most public place at the county 
seat, and, since such place is the space "at 
the front door of the courthouse," where per- 
sons visiting that building to transact busi- 
ness with the county officers or for any other 
pnrpose on the day appointed for the sale 
of land for delinquent taxes, they would nec- 
essarily see and bear what was transpiring, 
and, since no other place Is as well calculat- 
ed to attract the attention of visitors at tiie 
courthouse, the use of the word "teonV and 
the change of the arrangement of the words, 
when their intended meaning remains, did 
not render the sale of the land for delin- 
quent taxes void for that reason. Indeed, 
the sale of the land to the plaintiff herein up- 
on execution was advertised by the sheriff 
to be made at the same place, and the return 
of that officer upon the writ of execution 
shows that the sale was conducted thereat 

The foregoing Is the only objection of im- 
portance made to the tax proceedings, and, 
believing that it is not sufficient to defeat the 
title of Arant, It follows that no lien was cr»- 
ated upon the premises by the attachment 
and hence it is nnnecessary to consider 
whether or not the Judgment to the case of 
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Harpold against GnlUlams 1b void for any 
reason. 

The decree should be affirmed, and It Is 
BO ordered. 



TAYLOR INV. CO. t. DBATSMAN et al. 
(Supreme Court of Oregon. March 18, 1913.) 

1. Judgment (§ 204*)— Costs as Solb Rk- 

lOKF. 

Costs are a mere consequence of a decree 
granting other relief, and cannot alone furnish 
the basis of a substantive judgment, so that 
a decree for costs against a defendant was void 
where no other judgment was rendered against it 
[Ed. Note. — For other cases, see Judgment, 
Cent. Dig. § 376 ; Dec. Dig. § 204.*] 

2. Execution (| 317*) — Conveyance bt 
Sheriff— Settino Aside— Fbaud. 

Under L. O. L. | 215, subd. 1, requiring 
the sheriff to first resort to the judgment debt- 
or's personalty in levying execution, the sale of 
the debtor's realty, made pursuant to an un- 
derstanding between the sheriff and the credi- 
tor, who was the purchaser, to ignore sufficient 
personalty owned by the debtor, was a fraud 
justifying setting aside the sheriff's deed. 

[Ed. Note.— For other cases, see Execution, 
Cent Dig. { 934; Dec Dig. | 317.*] 

Appeal from Circuit Court, Multnomah 
County; C. U. Gantenbein, Judge. 

Suit by the Taylor Investment Company 
against Wallace 0. Deatsman and another. 
From a Judgment for plaintiff, defendants 
appeal. Affirmed. 

This is a suit to declare void a decree al- 
leged to have been heretofore rendered 
against plaintiff, and to annul a sheriCfs 
deed made in pursuance of such decree. The 
complaint alleges, In substance, that at the 
date of such pretended decree the plaintiff 
was the owner of certain lots In Firland, 
Multnomah county, Or., which lots were of 
the value of $3,000, or about $800 each; 
that on September 22, 1909, the defendant 
Wallace G. Deatsman began a suit against 
the plaintiff in the present suit, joining with 
it the Firland Company, a corporation, and 
the Pacific States Telephone & Telegraph 
Company, a copy of the complaint in which 
suit Is annexed to the complaint in this suit, 
from which it appeared that the town of Fir- 
land is in what is known as a restricted dis- 
trict, that is, all lots were conveyed with the 
restriction that they should be used for resi- 
dence puriwses only; that Deatsman was a 
purchaser of lots in that district; that the 
Taylor Investment Company was also the 
owner of other lots therein purchased, sub- 
ject to the restrictions above noted ; that the 
Taylor Investment Company had leased its 
lots to the telephone comiwny for purposes 
of a poleyard; and that said company was 
actually using th«n for the purpose of de- 
positing and sharpening telephone poles 
thereon, in violation of the restrictions In 
the deeds to Deatsman and other purchasers, 
whereby the property so occupied was ren- 
dered unsightly and noisy, and the value of 



Deatsman'B property Impaired, and his lots 
rendered less desirable. The complaint con- 
cluded with a prayer for a decree enjoining 
the telephone company from using the said 
lots in violation of the terms and conditions 
of the deed by which the lots were convey- 
ed, requiring the Firland Company to pro- 
tect Deatsman from such violation, and re- 
voking and canceling the contract between 
the Taylor Investment Company and the 
telephone company, and for a permanent in- 
junction against the defendants, and for 
equitable relief and costs. 

The complaint in the case at bar alleges: 
That a summons was served upon the Tay- 
lor Investment Company on September 22, 
1909, and that this plaintiff immediately en- 
tered into negotiations with the telephone 
company looking to an adjustment of mat- 
ters contained In the complaint filed by 
Deatsman, and was assured by the telephone 
company that it would put the matter in 
charge of its attorneys, and that this plaintiff 
need not give the suit any further attention. 
That thereafter the telephone company, In 
response to inquiries by plaintitf, assured 
plaintiff that the matter in suit had been ad- 
Justed, and that Deatsman would pay IiiB 
own costs. That relying upon such assur* 
ance, and supposing the matter settled, plains 
tiff gave no further attention thereto, when, 
as a matter of fact, the telephone company 
agreed to remove Its poles if Deatsman would 
not take Judgment against it for costs. That 
on October 12, 1909, the Deatsman who was 
plaintiff in the suit first referred to took a 
default and decree, which reads as follows: 
"Wallace G. Deatsman, Plaintiff, v. Taylor 
Investment Co., Padflc Statea Telephone 
and Telegraph Co., and Firland Co., Defend- 
ants. B. 6847. Complaint having been filed 
herein on the 22d day of September, 1909, 
and a copy of said complaint and summons 
having been served on the defendant Taylor 

Investment Company on the — day of 

September, 1909, in Multnomah county, Or., 
and summons having been served on the de- 
fendant Padflc States Telephone & Tele- 
graph Company on the day of Sep- 
tember, 1909, in Multnomah county, Or., and 
it appearing that neither of said defendants 
has answered or otherwise pleaded to said 
complaint, and that the time for so doing 
has not been extended: Now, therefore^ on 
motion of M. B. Meacham, attorney for 
plaintiff, said defendants are hereby declar- 
ed to be In default, and It Is therefore 
ordered, considered, adjudged, and decreed 
that plaintiff's complaint be taken as con- 
fessed by said defendants, and the defend- 
ant Pacific States Telephone & Telegraph 
Company Is hereby ordered to desist and re- 
frain from storing and keeping telephone or 
telegraph poles on lots 7, 8, and 9, block 8, 
Firland, Multnomah county. Or., and from 
using said premises as a poleyard for the 
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purpose of cntttng, trfanming, tAsAitg, sbaplni;, 
and preparing such poles for nse, and the In- 
Jonctlon heretofore made herein be and here- 
by Is made perpetual. And It is further or- 
dered and decreed that plaintifF have and re- 
cover from the defendant Taylor Inreatment 
Company his costs and disbursements here- 
in, taxed and allowed at $12.1S." That on 
October 27, 1909, by authority of said de- 
cree, Deatsman caused an execution to is- 
sue for costs, and later the same was levied 
by the sheriff upon the lots in controversy, 
and the same were sold and bid in by Deats- 
man for the sum of $39.60. That in regular 
course, the statutory period for redemption 
bavlng expired, a sheriffs deed issued to 
Deatsman for the property. That plaintiff 
bad ample personal property out of which 
the execution could have been satisfied, but 
that the attorney for the plaintiff In such 
execution requested the sheriff to immediate- 
ly levy upon the real property without mak- 
ing search for personal property, and that 
the sheriff complied with such request. That 
plaintiff In this suit, before commencing the 
same, tendered to defendants the $39.60 paid 
by him for the property, and demanded that 
he reconvey the same. The complaint is 
very voluminous, but the foregoing Is all 
that is material to the decision of this case. 
The defendants demurred generally to the 
complaint, and, said demurrer being over- 
ruled, refused to plead further. Whereupon 
a decree was rendered in favor of plaintiff, 
and defendants appeal. 

M. B. Meacham, of Portland, for appel- 
lants. George F. Martin, of Portland, for 
respondent 

McBBIDE, 0. J. (after stating the facts 
as above). ' [1] The decree for costs against 
the Taylor Investment Company in the orig- 
inal case was void. Costs are a mere inci- 
dent or consequence which follow a decree 
for some other relief, and cannot alone fur- 
nish the basis of a substantive Judgment. 
Freeman on Judgments (3d Ed.) { 16 ; Stew- 
art V. Corbus, 15 Or. 68, 13 Pac. 647 ; War- 
ren V. Shuman, 5 Tex. 441, 450. The default 
of the defendant being entered, the cause 
was then ripe for a final decree thereon; 
but no relief was given Deatsman as to the 
Taylor Investment Company, and no adjudi- 
cation as to the respective rights of that 
company and Deatsman was ever made. 
That company Is not enjoined from making 
any use of the property it may see fit. Its 
contract vrtth the telephone company is not 
declared Illegal or canceled, and, except for 
the purpose of getting costs out of it, and 
exempting the telephone company therefrom, 
it is difficult to see any reason why It should 
have been joined In the suit in the first in- 
stance. 

[2] By the demurrer It Is conceded to b6 



a fact that Deatsntan, who was tbe exeention 
plaintiff and purchaser of the property, In- 
structed the sheriff not to search for per- 
sonal property out of whidi to satisfy the 
execution, but to levy upon the realty In the 
first instance, and that the sheriff compiled 
with this suggestion, and levied upon and 
sold the real property In question In spite 
of the fact that the Taylor Investment Coxa- 
pany had ample personal property out of 
which the execution might have been satisk 
fled. Subdivision 1 of section 215, Jj. O. li., 
reqnlres the sheriff to resort first to the per- 
sonal property of the Judgment debtor; and 
for the plaintiff and purchaser at the execu- 
tion sale to induce him to ignore this re- 
quir»nent and sell real property Is a fraud 
which would in Itself justify a court of equi- 
ty in setting aside a sheriff's deed made 
pursuant to such a sale. 
The decree of the circuit court Is affirmed. 



LANB ▼. WORD, Sherit 
(Supreme Court of Oregon. March 18, 1918.) 

1. Habeas Cobptjs (| 86*)— Retubn— JuDo- 
MENT Roll is Ahotueb Pbocebdino. 

Where petitioner was arrested for non- 
payment of a debt alleged to have been fraud- 
ulently contracted, and the return to a writ 
of tiabeas corpus to determine the validity of 
his incarceration was not traversed, it was not 
necessary for the court to consider the judg- 
ment roll in the original action. 

[Ed. Note. — For other cases, see Habeas Cor- 
pus, Cent Dig. §§ 77, 78 ; Dec Dig. § 85. •] 

2. Habeas Cobpus (§ 76*)— Abrest in Civil 
ActiON— Fbaudxjlentlt Contbacted Debt 
— Retubn. 

L. O. L. i 218, provides that if the action 
is one in which the defendant might have been 
arrested as provided in section 259 an execu- 
tion against his person may t>e issued after the 
return of an execution unsatisiied, and when 
the cause of action is also a caase of arrest as 
provided in section 259 such execution may is- 
sue of course, or when the defendant has been 
guilty of fraud in contracting the debt for 
which the action is brought or in concealing 
the property for the conversion of which the 
action is brought he may be arrested. JSeld, 
that where the return to a writ of habeas cor- 
pus to review the validity of petitioner's ar- 
rest on a judgment in a civil action alleged that 
the cause of action on which the judgment was 
rendered was a cause of arrest as prescribed 
by section 259, and that it appeared from the 
record that it was for money received by pe- 
titioner as agent in a fiduciary capacity, and 
that he had fraudulently converted the same and 
was guilty of fraud in incurring the obligation, 
it was sufficient to show that the arrest was 
proper. 

[Ed. Note. — ^For other cases, see Habeas Cor- 
pus, Cent Dig. i 67; Dec. Dig. 8 76.*] 

Appeal from Circuit Court, Multnomah 
County; Henry B. McGinn, Judge. 

Habeas corpus on petition of A. I.iane 
against T. M. Word, Sheriff. From a decree 
dismissing the writ, petitioner appeals. Af- 
firmed. 
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The plaintiff secnred a writ of habeas cor- 
pus to Inquire Into the legality of his Im- 
prisonment by the defendant, as sheriff of 
Multnomah county, Or. The return admit- 
ted having custody of the plaintiff and alleg- 
ed that he was detained by virtue of a writ 
of execution issued in a civil action wherein 
one Ball was plaintiff and Lane, the petltlon- 
ex, was defendant, upon a judgment rendered 
in that action in the circuit court of Multno- 
mah county. The return states the execution 
according to Its legal effect and also sets out 
a copy, which is as follows, after the title of 
the cause : State of Oregon, County of Mult- 
nomah — ss. : To the Sheriff of Multnomah 
County, Greeting: Whereas on the 26th day 
of November, 1910, by consideration of the 
circuit court of the state of Oregon for the 
county of Multnomah, in an action then pend- 
ing In said court, W. F. Ball, plaintiff, re- 
covered Judgment against A. Lane, defendant, 
for the sum of $2,800 with Interest thereon 
at the rate of six per cent, per annum from 
November 26, 1910, and the further sum of 
$62.30 costs and disbursements which Judg- 
ment was enrolled and docketed in the clerk's 
office of said court in said county on Novem- 
ber 26, 1910, and whereas execution upon 
the property of such defendant has been here- 
tofore issued to the sheriff of Multnomah 
county, Oregon, and by him duly returned to 
this court wholly unsatisfied : Now, there- 
fore, in the name of the state of Oregon, you 
are commanded and required to arrest the 
said defendant, A. Lane, and commit him to 
the jail of the said county of Multnomah un- 
til be shall pay the said Judgment with In- 
terest or be discharged according to law and 
that you make due return of this writ of 
execution within sixty days after you receive 
the same." This is duly tested, sealed, and 
signed by the clerk of the court In addi- 
tion to the foregoing, the return states as 
follows : "That it appears from the record In 
said case of Ball v. Lane that the cause of 
action therein upon which the said Judgment 
was rendered was and is a cause of arrest 
prescribed in section 259, L. O. L. ; that it 
appears from the record in said action that 
the same was an action for money received 
by said defendant A. Lane as agent and bro- 
ker in a fiduciary capacity and by said A. 
Lane fraudulently misapplied and converted 
to his own use and that defoidant, A. LAue, 
was guilty of a fraud In Incurring the obli- 
gation for which the action was brought, and 
that execution upon the said Judgment in 
said action against the property of said de- 
fendant, A. Lane, had been Issued directed 
to the sheriff of Multnomah county, state of 
Oregon, and by him returned wholly unsat- 
isfled prior to the issuance of the said execu- 
tion upon which said A. Lane is in my cus- 
tody." This return was not in any manner 
traversed by the petitioner. At the hearing 
on the return day th« petitioner was remand- 
ed to custody, and he appeals. 



O. 0. H. CorUss, of Pordand (Corliw A 

Skulason, of Portland, on the brief), for 
appellant 0. M. White, of Portland, for 
respondent 

BURNETT, J. (after stating the facU as 
above). [1] It is necessary as a preliminary 
question to determine whether we shall con- 
sider the original Judgment roll in the case 
of Ball against Lane alluded to in the state- 
ment. The bill of exceptions discloses that 
the Judgment roll was relied upon at the 
hearing by the sheriff as justification for 
holding the petitioner, and that that docu- 
ment was considered by the court in making 
its decision and Judgment as being part of 
the sheriflTs return to the writ It was also 
stipulated by the parties that, if this court 
should consider the record in the case of 
Ball against Lane, resort might be had to a 
copy of that record in another suit hereto- 
fore determined by this court, subject to the 
reservation of the defendant of the right 
to object to the consideration of the same 
on the ground that it is not properly a part 
of the record in the matter under considera- 
tion. At the hearing before this court the 
defendant objected, as thus stipulated he 
might, contending that the validity of the 
return Itself, that document not having been 
traversed, was the only question for us to 
determine. Although the circuit court noay 
have considered the Judgment roll referred 
to as a part of the sheriff's return. It does 
not appear what effect was given to it, nor 
is it material that we should inquire into 
that question, for the ultimate matter for as 
to decide is whether or not upon the face of 
the return, uncontradicted as It was, the cir- 
cuit court rendered the proper Judgment. 
The only purpose that could be served by the 
Judgment roll referred to was to prove some 
controverted allegation in the return ; but 
as we have seen, no traverse was made on 
anything alleged in the return, and hence 
there was no need to use the Judgment roll 
as evidence or for any other purpose. 

Section 639, L. O. L., says: 'The court or 
Judge before whom the party shall be brought 
on such writ shall immediately after the 
return thereof proceed to examine into the 
facts contained in such return and into the 
cause of the imprisonment or restraint of 
such party whether the same shall have been 
upon commitment for any criminal or sup- 
posed criminal matter or not" Section 64S, 
L. O. L., states that: "The plahitiff in the 
proceeding on the return of the writ may by 
replication verified as in an action controven 
any of the material facts set forth in the 
return or he may allege therein any fact to 
show either that his imprisonment or re- 
straint is unlawful or that he Is entitled to 
his discharge, and thereupon the court or 
Judge shall proceed in a summary way to 
hear such evidence as may be produced Id 
support of the imprisonment or restraint or 
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against tbe Baiii« and to dlsposa of tk« patty 
u tbe law moA Jvatiict of th» case mby re- 

[1] HaTlog before na then an iinehalleng< 
ed return, tbe only question for us to deter- 
mine Is wbetber or not It diows safBdent 
facts to retain tbe petitioner In custody. 
Tbe mle In section 218, L. O. Lw, Is that: "If 
tbe action be one in -nrhlch the defendant 
might bare been arrested as provided in seC' 
tlon 269 an execution against the person of 
the judgment debtor may be Issaed to any 
county vltbln the state after tbe return <xC 
the execution against bis propwty unsatisfied 
In whole or in part as follows: (1) When 
it appears trota the record that the cause of 
action Is also a cause of arrest as prescribed 
in section 269 sndi execution may issue of 
course." Section 269, L. O. Lu, provides tbat 
the defendant may be arrested in the follow- 
ing cases: " • • • When tbe defendant 
has been guilty of a fraud in contracting the 
debt or Incurring tbe obligation for which 
the action is brought or In concealing or dis- 
posing of Qie property fOr tbe taking,, deten- 
ti(» or convention of which the action is 
brought" Tbe allegations of the return al' 
ready quoted are substantially In tbe words 
of tbe statute. In the absence of any attack 
upon this language, it must be held sufficient 
for tbe purposes of this ease oa the reason- 
ing ad<H;>ted by tbls court in Barton v. Saund- 
ers, IQ Or. 61, 16 Pac. 921, 8 Am. St B^. 
281, where it- was held that an affidavit for 
a writ of arrest was sufficient which alleges 
only "tbat tbe defendant has been guilty of 
« fraud in contracting the said debt and tbat 
defendant has removed and disposed of his 
property with Intent to defraud his credit 
tors." By analogy the reasoning of this de- 
cision Is sustained by Crawford v. Roberts, 
8 Or. 324. In that case the court had under 
consideration tbe attachment law of 1876 
(Laws 1876, p. 86), providing tbat a writ 
might Issue on an affidavit showing that "tbe 
defendant Is indebted to tbe plaintiff * • * 
npon a contract express or Implied for the 
direct payment of money." The affidavit was 
in the very words of the statute. It did not 
pretend to set out any facts from which tbe 
court could draw the conclusion that the 
obligation In question was one for tbe direct 
Iiaymeut of money, but this court faeld, In 
an opinion by Mr. Justice Prim, tbat the affi- 
davit was sufficient "without undertaking to 
set out tbe probative facts necessary to es- 
tablish the ultimate fact required by tbe 
statute to be shown as a basis of the writ" 
Measured by such standards, the unchalleng- 
ed return is sufficient to support the deten- 
tion of the petitioner. If in fact the cause 
of action and the cause of arrest were one 
and the same thing, and it so appeared by 
tbe record in the case of Ball against Lane 
and tbat lane was guilty of fraud in incur- 
ring the obligations upon which that action 
was instituted, then it was permisblble in 



the fliBt Inatanoe te twne a writ of. arrest or 
an execution against the person when an ex- 
ecution against his property has been return- 
ed unsatisfied. On account of the state of 
t^e pleadings before us, we cannot inqnire 
into tbe main question argued at the hearing. 
The Judgment of the court below la af- 
firmed. 

BAKIN, J., did not sit In tbe hearing of 
this case. 

(72 Wash. 482) 

INGERSOLI, et al. v. GOURLET. 

(Supreme Court of Washington. March 16, 
1913.) 

1- Abateuxnt and Rbvivai. ({ 62*)— Stat- 
utes— Construction. 

Rem. & Bal. Code, } 19S, providlne that 
no action shall abate by the death, etc., of the 
party or by the transfer of any interest therein 
if the cause of action survive, but that the 
court may, within one year thereafter, allow 
the action to be continued by or against his 
representatives or aucceasora in interest, and 
section 967, providing that all causes of action, 
other than those for wrongful death, survive 
to and against the personal representatives of 
the parties where the cause of action survives, 
and that their personal representatives may 
maintain an action at law thereon against a 
party against whom the cause of action accru- 
ed or after hia death against his personal rep- 
resentatives, are not intended to define what 
causes of action snrvive, but refer to causes 
which do survive and merely direct in whose 
name their prosecution may be continned. 

[Ed. Note.— For other cases, see Abatement 
and Revival, Cent Dig. {{ 248-254; Dec. Dig. 

2. Abaxxkent and Rbvival (I 52*)— Absion- 

MXNTB (g 22*)— SUBVIVOKSHIP— PEBSONS EN- 
TITLED TO Revived Action — Absionees. 
The test of tbe sarvivorsbip of a cauae of 

action is its assignability, and, conversely, tbe 

teat of assignability is survivorship. 
[Ed. Note.— For other cases, see Abatement 

and Revival, Cent Dig. ij 248-254 ; Dec. Dig. 

(52;* Assignments, Cent Dig. {} 83-39; Dec. 

Dig. f 22.*] 

8. Descent and Distkibution (| 90*)—CAn- 
CBIXATION OF Instbumbnts (g 27*)— Pabties 
Entitled to Cancellation or Deed. 

'JL'lie beir as well as the creditor of the vic- 
tim of a forged or fraudulent deed may main- 
tain an action to set it aside — the heir because 
the right survives, and the. creditor because it 
is assignable. 

[Ed. Note.— For other cases, see Descent and 
Distribution. Cent Dig. Si 351-358, 36»-88l5 
Dec Dig. {90;* Cancellation of Instruments, 
Cent Dig. fi 39-42; Dec. Dig. { 27.*] 

4. WiLi/8 (I 229*)— Contests— Right to Con- 
test— Aduissibiutt OF Hbib— "Aki Peb- 
SON Intekested." 

Under Rem. & Bal. Code, I 1307, provid- 
tug that "any person interested" in any will 
may, within one year after tbe probate or re- 
jection thereof, contest its validity, any per- 
son aenuirinj? an interest in the will within the 
year, including; the administrator of an heiiv 
who but for the will would have an interest in 
the estate, is entitled to contest the will within 
that time. 

[Ed. Note.— For other cases, see Wills, Cent 
Dig. §8 550-554 ; Dec. Dig. g 229.* 

For other definitions, se« Words and PbraseSi 
vol. 1, p. 4S0.J 
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6. Statdtm (t 236*)— CoHBTKUonON— Eiaa- 

DIAI. Statutes. 

In construmg remedial statutes, that con- 
stniction will be preferred, if the language of 
the statute permit, which will subserve the 
right rather than that which may perpetuate a 
wronir. 

[EJd. Note.— For other eases, see Statutes, 
Cent Dig. H 317, 324, 325; Dec. Dig. J 236.*] 

Department 2. Appeal (rem Superior 
Court, King County ; A. W. Frater, Judge. 

Proceeding to contest a will by Miranda 
Crlm and another against Thomas H. Gour- 
ley, as executor of the estate of Leslie L. 
Crim, deceased. Application of M. H. Inger- 
8oll for substitution as the executor of Mi- 
randa Crim, deceased, denied, and proceed- 
ing dismissed, and contestants appeal. Re- 
versed and remanded, with directions to 
reinstate the proceeding, and to permit sub- 
stitution of the executor. 

M. H. IngersoU and Reynolds, Ballinger & 
Hutson, all of Seattle, for appellants. J. !>. 
Corrlgan and M. 11. Van Nuys, both of Seat- 
tle (Milo A. Root, of Seattle, of counsel), for 
respondent 



ELLIS, 3. Appeal from the dismissal of 
an action to contest a will. The facts found 
by the trial court were substantially as fol- 
lows: On June 1, 1911, Leslie L. Crlm died. 
His sole heir at law was hi* mother, Miran- 
da Crlm. On September iS, 1911, a paper, 
purporting to be bis last will and codicil, was 
admitted to probate. The respondent, Gour- 
ley, was appointed and qualified as executor. 
On January 23, 1912, Miranda Crim and Les- 
lie C Travers, a nephew of Leslie L. Crlm, 
commenced an action against the respondent 
as executor to contest the will and codicil on 
the grounds of Incompetency and undue In- 
fluence. The action was tried, and on March 
16, 1912, the court announced an oral deci- 
sion upholding the will and codicil, and de- 
ciding that Leslie L. Crim was neither Incom- 
petent nor under undue influence when he 
made them. It is conceded that no judgment 
was entered on this ruling. On March 23,. 
1912, pending motion for a new trial, the 
court, being advised that Miranda Crim had 
died pending suit, suspended proceedings un- 
til an administrator might be appointed and 
substituted as plaintiff in her place. Miranda 
Crlm died on February 2, 1912, at Rochester, 
N. T., leaving as her heirs Leslie C. Travers, 
her grandson, and certain others. On April 
25, 1912, the appellant M. H. IngersoU was 
by the court appointed and qualified as ad- 
ministrator of the estate of Miranda Crlm, 
deceased. He applied for substitution. Up- 
on these findings the court as conclusions of 
law held that the right to contest the will 
and codicil did not survive the death of Mi- 
randa Crim; that the administrator of her 
estate had no right to be substituted as a 
party in the contest; that Leslie C- Travers 
had no right to continue the proceedings; 



and that the proceedings dionld be dis> 
missed. Judgment went accordingly. It is 
apparently conceded that the original trial 
after the death of Miranda Orlm was a nnl- 
Uty. 

' The sole question presented for our deter- 
mination is: Does the death of a contesting 
heir of the putative testator terminate the 
contest of the will, or may the contest be re* 
vlved and continued In the name of the ad- 
ministrator or belr of the deceased contest- 
ant? In other words, Does the right to con- 
test a will survive to the heirs or personal 
representatives of the heir of the putative 
testator? The question was before us In the 
recent appeal In Re Slebs' Estate, 126 Pac; 
912, upon the following facts: Dorothy Dru- 
ry Siebs died, having willed all of her prop- 
erty to her sister Mrs. Moolton. The will 
was probated May 6, 1902. Her immediate 
relatives were her sister Mrs. Moulton, her 
brother George W. Drury, and her father, 
William C. Drury. Whether or not she left 
a husband did not appear, and, though that 
fact was adverted to by this court as an ad* 
^tional obstacle to the contest, the case was 
actually tried below and decided here upon 
the theory that her father, William C. Drury, 
was her sole heir at law. He died about six 
years after the death of Mrs. Slebs. George 
W. Drury, as an heir at law of William OL 
Drury, instituted proceedings to revoke Mrs. 
Slebs' will some seven years after its probate 
and some ten months after the father's death, 
on the ground that Mrs. Slebs was insane 
when she made the wlU. It was sought to 
escape the bar of the statute by showing In- 
sanity of William C. Drury, who but for the 
will would have been Mrs. Slebs' heir, from 
a time prior to her death until his own. d&' 
mlse. While on the merits the case was de- 
cided adversely to the contestant on other 
grounds, the question of the capacity of the 
heir of an heir to maintain the contest met 
us at the very threshold of the case as neces- 
sarily Involved before proceeding with the 
merits of the contest Upon this phase of 
the case, we said: "The respondents urge 
in this court the want of sufficient Interest 
in the will in the appellant to enable him to 
maintain a contest thereof. They contend 
that a 'person interested In any will,' within 
the meaning of that phrase as it is used in 
the statute, must be a person who would him- 
self, but for the will, have Inherited the prop- 
erty devised and bequeathed thereby, and 
that the contestant Is not such a person. 
But, without specially reviewing the reasons 
advanced to support the contention, we think 
It is not well founded. It it be true that Wil- 
liam C. Drury would have Inherited the prop- 
erty of Mrs. Siebs but for the will, and if it 
be true, further, that be was so far insane 
as to be incapable of managing his own af- 
fairs from a time preceding the death of Mrs. 
Slebs until his own death thereafter, then his 
I heirs at law have, we think, such an interest 
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In tbe will of Mrs. Siebs as to enable tbem 
to maintain a contest thereol We bave 
foand few cases directly In point, but tbe fol- 
lowing may be consulted as bearing more or 
less strongly on tbe question: Sarage y. 
Bowen, 103 Ya. 540, 49 S. E. 668; Brady v. 
McCosker, 1 Comstock (1 N. Y.) 214; Van 
Alen T. Hewlns, 5 Hun [N. Y.] 44 ; Burnett 
V. Milnes, 14S Ind. 230, 46 N. E. 464; In re 
Langevln, 45 Minn. 429, 47 N. W. 1133." 
Tbere can be no question tbat tbe case is au- 
thority for tbe rlgbt of tbe beir of an heir to 
contest a will adverse to bis interest as such 
beir: tbat Is to say, that tbe right of con- 
test survives. Inasmuch as tbe case before 
us presents but tbe single qnestion and has 
been submitted on exhaustive briefs supple- 
mented by able argument on both sides, we 
are impelled to reconsider tbe question l>e- 
fore ad(9ttng tbe rule in tbe Siebs Case as 
finaL 

[1] The statutory provisions relating to the 
snrvlval of causes of action, citing by section 
number ftxnn Ron. & BaL C!ode, are as fol- 
lows: 

"Sec. 193. No action shall abate by the 
death, marriage, «r other disability of the 
party, or by the transfer of any interest 
therein, if the cause of action survive or con- 
tinue; but tbe court may at any time within 
one year thereafter, on motion, allow tbe ac- 
tion to be continued by or against bis rep- 
resentatives or successors in interest" 

"Sec. 967. All other causes of action than 
those enumerated In section 183, supra, by 
one person against another, whether arising 
on contract or otherwise, survive to the per- 
sonal representatives of the former and 
against the personal representatives of the 
latter. Where the cause of action survives, 
as herein provided, tbe executors or adminis- 
trators may maintain an action at law there- 
on against the party against whom tbe cause 
of action accrued, or after bis death, against 
his personal representatives." 

■Section 183, referred to in section 967, re- 
lates merely to tbe right of action for wrong- 
ful death, and has no bearing upon tbe pres- 
ent inquiry. These quoted sections have 
been construed as not intended to define what 
canses of action survive, but as referring to 
causes which already survived, and as mere- 
ly directing in whose name the prosecution 
of such surviving canses may be continued. 
Slauson v. Schwabacher Bros. & Co., 4 Wash. 
783, 787, 31 Pac. 320, 31 Am. St Rep. 948; 
Binker v. Hurd, 69 Wash. 257, 124 Pac. 687. 
Whether the right to contest a will does sur- 
vive must therefore, be determined upon the 
same principles as govern in other canses of 
action. If, under such principles, the right 
survives, then under the statutes quoted the 
action may be revived and prosecuted in tbe 
name of the personal representatives or suc- 
cessors in Interest of the person originally 
entitled to contest 

[2] It is a general rule, and one to which 
this court has adhered, that tbe test of sur- 



vivorship of a cause of action is its assigoa- 
billty, and, conversely, the test of assigna- 
bility is survivorship; that is to say, they 
are always concomitant 3 Pomeroy's Eq. 
Juris. (3d Ed.) § 1275 ; Pomeroy's Code Rem- 
edies (3d Ed.) f 147 ; Slauson v. Schwabacher 
Bros. & Co., 4 Wash. 783, 81 Pac. 329, 31 
Am. St. Rep. 948; Conaway v. Co-operative 
Homebullders, 65 Wash. 39, 117 Pac. 716. 

[3,4] Our statute governing the tight of 
contest (Rem. & Bal. Code, | 1307) is as fol- 
lows: "Sec. 1307. If any person interested 
in any will shall appear within one year aft- 
er the probate or rejection thereof, and, by 
petition to the superior court having Jurisdic- 
tion, contest the validity of said will, or 
pray to have the will proven which has been 
rejected, he shall file a petition containing 
his objections and exceptions to said will, 
or to the rejection thereof. Issue shall be 
made up, tried and determined in said court 
respecting the competency of the deceased 
to make last will and testament or respect- 
ing the execution by tbe deceased of such 
last will and testament under restraint or 
undue influence or fraudulent representation, 
or for any other cause affecting the validity 
of such will." While not In so many words 
declaring that the right of contest Is assign- 
able, the courts of several other states in 
eftect bave under analogous statutes so de- 
cided. The earliest case bearing upon tbe 
subject to which we have been cited is Smith 
V. Bradstreet 16 Pick. (Mass.) 264. In that 
case the Supreme Judicial Court of Mass- 
achusetts held tbat a mere general cred- 
itor of an heir at law of a testator has an 
interest too remote and contingent to entitle 
bim to contest tbe will as a party aggrieved; 
but tbat, where the creditor of an heir had 
secured a lien by attachment upon tbe in- 
terest of tbe heir in real property, socb 
creditor bad tbe right to contest the will by 
which the heir was disinherited of such prop- 
erty. This is on tbe ground that by tbe at- 
tachment be secured a direct Interest in the 
will. The court said: "If the will is proved, 
It defeats his title ; if rejected. It establishes 
it" The obvious effect is that tbe interest 
of the heir Is subject to involuntary assign- 
ment, and that such assignment carries with 
it the right to contest in aid of such interest 

In Watson v. Alderson, 146 Mo. 833, 48 S. 
W. 478, 69 Am. St Rep. 615, a lending case 
upon the same question, under a statute al- 
lowing a contest to "any person Interested In 
the probate of any will," within five years 
after such probate, the Supreme Court of 
Missouri held the same way. The Missouri 
statute is not essentially different from our 
own save as to tbe time within which the 
contest may be instituted. In the Watson- 
Alderson Case tbe levy of the execution of 
the Judgment creditor of the heir and sale 
of the heir's interest under the execution 
were both subsequent to the disinheriting tes- 
tator's death. The court said: "That she, 
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the judgment creditor, has a direct pecnnia- 
ry Interest In the final and conclnsiye deter- 
mination of the question of fact, whether or 
not said instrument Is the last will of said 
deceased, la self-evident, since apon such de- 
termination depends her title to valuable 
real estate. If determined in the a£Brmatlve, 
she has no title; if iu the negative, she has 
title, and it would seem to follow necessari- 
ly, If the words, 'any person Interested in 
Oxe probate of any will,' are to 'be taken in 
their plain, ordinary and usual sense,' that 
she is such a i)erson, and, as such, authoriz- 
ed to Institute this proceeding, in which only 
can that qnestion of fact be conclusively de- 
termined." The logical effect of this hold- 
ing is that any one becoming directly and 
pecuniarily Interested in the devolution of 
the estate at any time within five years aft- 
er the probate of the wtll has such an inter- 
eet in the "probate of the will," or, to use 
the words of our statute, Is so "Interested In 
the will," as to entitle him to maintain a 
contest under the statute. 

In Bloor y. Piatt, 78 Ohio St 46, 84 N. E. 
604, 14 Ann. Gas. 332, under a statute provid- 
ing that "a person interested in a will or 
codicil admitted to probate In the probate 
court, or court of common pleas on appeal, 
may contest the validity thereof," the court 
held that a creditor of the heir having ob- 
tained a lioi by levy on the interest of the 
heir after the testator's death was entitled 
to contest a will disinheriting the heir. The 
conrt said: "Any person who has such a di- 
rect, immediate, and legally ascertained pe- 
cuniary intereat in the devolution of the 
testator's estate aa would be impaired or de- 
feated by the probate of the will, or be ben- 
efited by setting aside the will, is 'a person 
interested.' " In Re liSngevin's Will, 45 Mlnu. 
429, 47 N. W. 1133, the Supreme Court of 
Minnesota, under a statute providing that 
"all persons interested" may contest the pro- 
bate of a will, held that a Judgment creditor 
of an heir who waa disinherited by the wiU 
could contest it because he was a person in- 
terested, in that hia Judgment lien would be 
defeated by the will if established. The 
court said: "This right to resist the probate 
is not materially different In principle from 
that of a Judgment creditor to assail a prior, 
forged, or fraudulent deed apparently con- 
veying the lands of the Judgment debtor." 
The analogy seems perfect, and It can hardly 
be doubted that the heir as well as the cred- 
itor of the victim of a forged or fraudulent 
deed may maintain an action to set it aside, 
in the absence of the bar of the statute of 
limitations or estoppel by laches. The heir 
may maintain the action because the right 
survives; the creditor because it is assign- 
able. Pomeroy's Eq. Juris. (3d Ed.) { 1275. 
In Davis V. Leete, 111 Mo. 659, 64 S. W. 441, 
under a statute using the words "persons in- 
terested," In defining who are proper or nec- 
essary parties to the probate proceedings, the 



Supreme Court Of Kentuc^ held that tb« 
purchaser from an heir of the testator might 
resist the probate and by appeal contest the 
will. This is upon the obvious principle that 
the right, being assignable, carries with it 
the remedy. • See, also, Foster v. Jordan, 130 
Ky. 445, 118 8. W. 490; Brooks ▼. Paine's 
Ex'rs, 123 Ky. 271, 90 S. W. 600. 

In Savage v. Bowen, 103 Va. 540, 49 S. 
E. 668, it was held that the grantee of tlie 
heir of a testator has such an interest In 
the cmitroversy as entitles him to contest a 
will found and filed for probate after the 
grant The fact that the will was found and 
filed subsequent to the grant seems nnim- 
portant since the will, if valid, by relatloD 
took effect on proof as of the date of the 
testator's death. The court placed no stress 
upon this fact It said: "The demurrer was 
properly overruled. The allegations of the 
bill show such an interest in the subject- 
matter as entitles the appellees to Impeach 
the will. Controveraiea of this character 
usually arise between persona claiming as 
heirs at law on the one hand and as devisees 
under the contested will on tlie other. 
Qeorge Lt, Savage, aa beii of Ann C. Sav- 
age, would have had the right to Impeach 
the will, and no reason is perceived wliy 
those claiming under and through him are 
not entitled to his rights in that respect" 
In Rainey t. Rldgway, 148 Ala. 624, 41 
South. 632, the facts wore aa follows: The 
testatrix died, leaving a son as her sole h^r 
at law. Thereafter the son died, leaving a 
widow as his only hdx. It was held that 
she, as "a person interested ther^n," could 
contest the will. The court said: "In oth- 
er words, ctmtestant'B bnaband was the sole 
hdr of the testatrix, and contestant is his 
sole heir and sole devisee and legatee. She 
is certainly the party interested, or person 
who standing In the place of her son, aa hia 
sole heir, would be a distributee of the 
estate if there were no will." In McCoskw 
v. Brady, 1 Barb. Ch. (N. X.) 329, the ma- 
terial facts were these: John McCosker died 
leaving as his only heirs at law two sons, 
John the younger and Thomas. He devised 
the bulk of his estate to John the younger, 
with an annuity to Thomas. John McCosker 
the younger thereafter died, leaving no oth- 
er heirs than Thomas and Thomas' son, 
John Andrew McCosker. John the younger 
left a will devising his estate to others than 
Thomas and his son. Thomas brought suit 
to set aside John the younger's will on the 
ground of incompetence and undue influence. 
While this suit was pending Thomas died and 
his son John Andrew, as devisee of Thomas, 
commenced another action for the same pur- 
pose. The court held that while John An- 
drew could maintain an original bill the bill 
filed by John Andrew was in reality a bill to 
revive and continue the proceedings institut- 
ed by his father ; and, as such, the bill could 
be maintained. The court said: "If the 
original bill, however, was properly filed, for 
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the purpose of having the question ^s to the 
Invalidity of the pretended will of John Me- 
Cosker the younger, settled under the direc- 
tion of this court, there is nothing to de- 
prive the devisee of the right to continue the 
Buit for that purpose." While this was an 
action In equity to set aside the will, it is 
certainly authority for the view that the 
right to contest a will survives. In Van 
Alen, Ez'r, v. Hewins et al., Ex'tB, 6 Hnn 
(N. Y.) 44, It was held that the right to 
contest the probate of a will survives to the 
executors of the original contestant who 
died pending the proceedings. 

The net result of the foregoing authorities 
Is that the courts of Massachusetts, Mis- 
souri, Ohio, Minnesota, and Kentucky, and 
It would seem Virginia, also, bold the right 
or Interest of the disinherited heir the sub- 
ject of voluntary or Involuntary assignment, 
which would, as we have seen, carry with It 
the survivorship of the right to contest the 
disinheriting will; while in Alabama, and 
apparently in New York, it is held that the 
heir of the disinherited heir may contest the 
will or revive a contest already commenced. 
On the other band, the courts of Illinois 
alone, nnder a statute according the right 
of contest to "any person Interested" provid- 
ing he appear within three years after the 
probate, hold that the right or Interest of a 
disinherited heir is not assignable so as to 
give the assignee the right of contest, and 
hence that the right does not survive. Mc- 
Donald V. White, 130 111. 493, 22 N. E. 599 ; 
Storrs V. St. Luke's Hospital, 180 111. 3G8, 54 
N. E. 185, 72 Am. St. Rep. 211; Staude v. 
Tscharner, 187 111. 19, 58 N. B. 317; SeWen 
V. lUlnols Trust & Sav. Bank, 239 111. 67, 87 
N. B. 860, 130 Am. St. Rep. 180; Selden v. 
lUlnuls Trust & Sav. Bank, 184 Fed. 872, 
107 C. C. A. 196. The controversy in the 
last case having arisen under the laws of 
the state of Illinois, the federal court adopt- 
ed and followed the construction placed up- 
on those laws by the courts of that state. 
The decision has no significance except as 
determining the eCCect of the decisions of the 
Illinois courts. 

The respondent invites us to follow the Il- 
linois rule; the argument being that, the 
right of contest being purely statutory, the 
words of our statute "'any per.son Interested 
In any will" should be construed as meaning 
a person having an interest at the time the 
will goes into effect ; that an interest arlsin,^ 
subsequently Is not an Interest in the will ; 
and that a will cannot impair, destroy, or 
affect any property interest acquired after 
the death of the testator. This seoms to ua 
to beg the question, which is merely one of 
assignability and consequent survivorslilp. 
Looking beyond the mere surface of the 
thing, the heir of an heir has, on descent 
cast, exactly the same direct i>ecunlary In- 
terest that the deceased heir bad. In ei- 
ther case, but for the will, the same prop- 



erty rights would have descended first to 
the heir, then to the heirs of the heir. We 
can see no sound reason, either in equity or 
In the words of the statute, for limiting the 
right to protect this Interest by contest to 
the person in whom it la vested at the date 
of the testator's death. The nature of the 
Interest is In no sense changed in passing 
from the heir to his successor. It Is a 
property right in no sense purely personal to 
the hdr of the testator, else it could not 
descend to the heirs of such heir even If 
there were no will. The statute does not In 
express terms, nor by necessary implication, 
fix a specific time when the Interest shall 
accrue in the contestant It does fix a limit 
of one year within which the contest shall 
be instituted. It seems to us, therefore, that 
any person acquiring an Interest within that 
year, which but for the will would accrue to 
his pecuniary advantage, should have the 
right to contest the validity of the will with- 
in that time. 

[E] It may be stated as a sound postulate 
that In coustmlng remedial statutes that 
construction will be preferred, if the lan- 
guage of the statute permit, whl(A will sub- 
serve the right rather than that which may 
peri)ctuate a wrong. Assume that a will dis- 
inheriting the heir Is forged, or procured by 
undue influence. The belr institutes a con- 
test and dies pemting suit, leaving cbildreD. 
The Illinois doctrine would deprive these 
children of any remedy, and thus perpetuate 
the wrong. We cannot subscribe to a con- 
struction fraught with such poBslbllitles, In 
the absence of a clear legislative mandjata 
We are not Impressed with the argument 
that will contests are avarlclons and should 
not be encouraged. Fraudulent wills are also 
avaricious, and should not be encouraged. 
While this argument may be sound to the ex- 
tent of requiring clear proof of fraud or un- 
due Infiuence, it should not close the courts 
to the righting of wrongs. That is the very 
purpose for which courts were instituted. 
We are constrained to adhere to the rule an- 
nounced in the Slebs Kstate, supra. 

The Judgment Is reversed, and the cause 
remanded, with direction to reinstate it and 
to permit the substltuticw. 

CROW, C. J., and FULLEBTON, MAIN, 
and MORRIS, JJ., concur. 



CAFFREY V. SUPERIOR COURT OF KING 
COUNTY et al. 

(Supreme Court of Wnshlngton. March 14, 
1913.) 

Schools and School Distbicts ({ 141*)— 
Teacubbs— Discharge— Review. 

Where a complaint by a discharged school 
teacher alleged that sbe bad been aiscbarged 
without notice or hearing, and that the county 
superintendent had prejudged her case, and 
dictated the proceedings, and for that reason 
sbe had no adequate remedy by appeal from 
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the board of directors to him and from his de- 
cision to the state superintendent of public 
inatraction, who has no authority to take evi- 
dence, but could only decide the appeal on the 
record made before the counts superintendent, 
the complaint stated facts sufficient to entitle 

SlaintiS to relief in the courts, and was not 
emurrable on the ground that she bad an 
adequate remedy by proceedings before the sn- 
perintendent. 

[Ed. Note.— For other cases, see Schools and 
School Districts, Cent Dig. S§ 301-304: Dec 
Dig. §141.*] 

Department 1. Action by Marie CafTrey 
against the Superior Court of King County 
and others. £''rom a judgment dismissing the 
action, plaintiff sued out a writ of review. 
Reyersed, witb directions. 

Dudley G. Wooten, of Seattle, for relator. 
John F. Murphy, of Seattle, for respondent 

MOUNT, J. This action was brought la 
the superior court of King county to review 
an order of the board of directors of school 
district No. 175 in that county which order 
discharged the piaintifT as a teacher in the 
public schools. The trial court sustained a 
general demurrer to the complaint and dis- 
missed the action. Thereupon the relator 
sued out this writ to review that order of 
the superior court 

No question is raised as to the Jurisdic- 
tion of this court to review the order in this 
manner and we have concluded that the 
showing made in the petition is sufficient to 
confer jurisdiction upon this court The 
question presented here is: Did the trial 
court have jurisdiction to review the order 
of the board of school directors in discharg- 
ing the relator as a teacher} The relator 
relies upon the allegations in her complaint 
to the effect that she had entered into a con- 
tract with the board of directors to teach 
in said school district for the school year 
1912-13 for the stipulated salary of $75 
per month; that she was qualified and au- 
thorized to teach in this state, and that in 
April, 1912, she entered upon her duties un- 
der her contract and continued thereafter 
to perform the same; that on November 4, 
1912, a meeting of the board of directors 
was held in said school district; that Mr. 
Burrows, county superintendent of schools 
for King county, was present at said meet- 
ing, and directed and dominated the proceed- 
ings thereof; that certain persons were per- 
mitted to make oral charges against the 
plainttfT; that said meeting was without 
notice to the plaintifC, and she was not per- 
mitted to be present or hear said charges 
and no record was made thereof; that after 
said charges had been made against her, 
Mr. Burrows "said that she must resign, 
and upon plalntlfTs replying that she would 
not resign under such circumstances, with- 
out being given an opportunity to know what 
she was charged with, and without being 
allowed to defend herself, or to have a fair 
and impartial trial, the said Burrows again 



announced that she must resign and that If 
she did not be would make the board of di- 
rectors discharge her and would cancel her 
teacher's certificate; • • • that there- 
after, to wit on November 8, 1912, another 
meeting of said board of directors was held, 
at which said Burrows was again present 
and directed and controlled all tbat was said 
and done; • • • that at said second 
meeting no further investigation or examina- 
tion of witnesses or hearing of testimony was 
had, nor was plaintiff any further or differ- 
ently advised and notified of the charges 
against her than as before described at the 
first meeting of November 4th, but when 
said second meeting convened, said Burrows 
demanded of plaintiff why she had not re- 
si|;ned, and again declared that if she did 
not resign, bq would have her discharged and 
cancel her certificate ; tliat no record of any 
proceedings against the plaintiff was made 
or kept; that on November 18, 1912, plain- 
tiff was served with a copy of the resolution, 
as follows: "At a regular meeting of the 
board of directors of school district No. 175 
of King county, Washington, held at the 
Duwamish school on the 16th day of No- 
vember, 1912, at 7:30 o'clock p. m., it ap- 
pearing to the board of directors tbat it wUl 
be impossible to retain the services of Miss 
Marie Caffrey as a teacher, it having been 
first shovni to the entire satisfaction of the 
board of directors by evidence introduced at 
two different meetings held for the purpose 
of making an investigation into the conduct 
of said Marie Caffrey, as teacher, one meet- 
ing being held on the 4th day of November, 
and the other on the 8th day of November, 
1912, at the Duwamish school, and evidence 
having been introduced at said meetings to 
the effect that together with other things. 
Miss Caffrey had been guilty of using im- 
proper language before the pupils toward 
the principal, and also of degrading a pupil 
without the consent of or without consulting 
the principal. Therefore, In view of the 
above facts, it is resolved that the services 
of Miss Marie Caffrey be dispensed with, 
and she is hereby discharged, suld discharge 
to take effect on the 2d day of December, 
1912. O. G. Rosberg and P. P. Brandon, 
Directors of School District No. 175." The 
complaint then alleges that the statement in 
the resolution to the effect that evidence 
was heard was false, that no evidence was 
offered to prove plaintiff guilty of using im- 
proper language to the principal, or tliat 
plaintiff had degraded a pupil without con- 
sent of the principal, and denies that she 
ever at any time or place committed either of 
said offenses. The complaint after setting 
up other matters showing prejudice of the 
county school superintendent and that the 
order of discharge was without cause, pro- 
ceeds: "That by the law and rules govern- 
ing school matters in the state of Washing- 
ton plaintiff had the right of appeal from 
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any adTerse decision of the said board of 
directors to tlie superintendent of schools in 
King county, who is the said Borrows, and 
from the latter, in case of ills adverse Judg- 
ment, to the superintendent of public instruc- 
tion of the state of Washington, with the 
period of 30 days in each instance within 
which to prosecute her appeal; and, in case 
of an appeal to the county superintendent, 
be is by law authorized to take evidence, 
summon witnesses, and call for all records 
affecting the case, but in case of an appeal 
to the superintendent of public instruction 
no new testimony can be introduced or heard 
by him, but he must try and decide the ap- 
peal upon the record already made"; that 
the plaintiff's right of appeal In lawful or- 
der in this case has beeu completely taken 
away because of the disqualification of the 
county superintendent as aforesaid. 

It is upon these and other allegations of 
like character that the relator here insists 
that the lower court had Jurisdiction to re- 
view the order of the board of school direc- 
tors in discharging the relator. The re- 
spondents insist that the superior court had 
no Jurisdiction because the Jurisdiction to 
try this class of cases Is vested by law in 
the county school superintendent from whom 
an, appeal lies to the superintendent of public 
instruction. Van Dyke v. School Dlst. No. 
77, 43 Wash. 235, 86 Pac. 402, is relied upon 
to sustain this position. This case no doubt 
would be in point where the county super- 
intendent was not disqualified by active par- 
ticipation In the controversy; but In this case 
It Is alleged that the county superintendent 
dominated the school board and took an ac- 
tive interest in the controversy, and, without 
giving the plaintiff an opportunity to be 
heard or to know the charges against her, 
and without any record of the proceedings 
being made, demanded her resignation and 
threatened her with discharge, and to cancel 
her certificate authorizing her to teach in 
the state, unless she resigned. She demand- 
ed that she be informed of the charges 
against her and the right to be heard. These 
demands were denied, and she was discharg- 
ed without cause. To say that she must 
now appeal to the officer who dominated 
these proceedings and made, or at least di- 
rected, the order, la to say that the county 
superintendent may be the accuser and the 
Jndge in the same controversy. Neither the 
statutes nor the decision in the Van Dyke 
Case, supra, was Intended to bring about 
that result. In State ex rel. Barnard ▼. 
Board of Education, 19 Wash. 8, 52 Pao 317, 
40 L. R. A. 817, 67 Am. St. Rep. 706, this 
court, speaking through Judge Dunbar, said 
upon this point: "To compel a litigant to 
submit to a Judge who has already con- 
fessedly prejudged him and who is candid 
enough to announce his decision in advance, 
and insist that he will adhere to it, no mat- 
ter what the evidence may be, would be so 



farcical and manifestly wrong that it seems 
to us that the idea, must necessarily be ex- 
cluded by the very expression 'administra- 
tion of justice.' " The allegations) in the coai> 
plaint were sufilclent to show tiiat the coun- 
ty superintendent was utterly disqualified to 
hear an appeal in this case, and, since there 
is no provision for any other person to hear 
it, the plaintiff is without remedy except in 
the courts. The superior court, therefore, 
had Jurisdiction to review the order of the 
board of directors, and determine whether 
the order was made with or without cause. 
The Judgment of the trial court dismissing 
the complaint is therefore reversed, with di- 
rections to overrule the demurrer. 

CROW, C. 3., and CHADWICK, GOSB, 
and PARKER, JJ., concur. 



STATE ex rel. SCHOOL DIST. NO. 25, 
WALLA WALLA COUNTY, et al. v. 
BOARD OF COM'RS OF COLUMBIA 
COUNTY. 

(Supreme Court of Washington. March 16, 
1913.) 

Schools and Sc#ool Districts (§ 39*) — 
JoiND'ER Of Districts — Review — Couirrr 

COMUISSI0NEB»— JUBISDICTION. 

Rem. & Bal. Code, { 4427. provides for the 
formation of new school districts, and section 
4448 declares that when the public good requires 
it a school district may be formed of contiguous 
territory lying in two or more counties, which 
districts shall be known as joint school districts. 
Section 4457, after referring to a hearing by the 
county superintendents of the counties interest- 
ed and_ the adjustment of matters contained in 
the prior sections, declares that such superin- 
tendents shall makft a full record of all their 
findings and terms of adjustment, and their de- 
cision shall be final. Held that, where school 
districts in adjoining counties were consolidated, 
the determination of the county superintend- 
ents could not be reviewed by the county com- 
missioners of either of the counties. 

[Ed. Note. — For other cases, see Schools and 
School Districts, Cent. Dig. ii 68, 69; Dec. 
Dig. I 39.*] * .. >~. . 

Department 2. Appeal from Superior 
Court, Columbia County; Chester F. Miller, 
Judge. 

Certiorari by the State, on relation of 
School District No. 25 in Walla Walla Coun- 
ty and No. 100 in Columbia County, against 
the Board of County Cbmmissionera of Co- 
lumbia County. From a Judgment dismiss- 
ing the writ, relators appeal. Reversed. 

T. P. Gose, of Walla Walla, and Milton 
O. Pickett, of Waltsburg, for appellants. R. 
M. Sturdevant and Hardy E. Hanun, both 
of Dayton, for respondent 

MORRIS, J. In January, 1912, the county 
school superintendents of Columbia and Wal- 
la Walla counties, upon a petition duly pre- 
sented to them and after due hearing, Join- 
ed school district No. 4 of Columbia county 
and school district No. 3 of Walla Walla 
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eoaBt7 Into a joint district, known as acfaool 
district No. 100 of Colombia county and 
scliool district No. 25 of Walla Walla county. 
Thereafter a resident of the Joint district 
within Columbia county appealed from the 
order of the county superintendents Joining 
the two old districts into the new Joint dis- 
trict, to the board of county commissioners 
of Columbia county, which board accepted 
jurisdiction and reversed the order of the 
county 8Ui)erintendent8. The Joint district 
then, through an interested party, sued out 
a writ of certiorari, attacking the Jurisdic- 
tion of the county commissioners of Colum- 
bia county to hear and determine the appeal. 
Upon a hearing the Jurisdiction of the com- 
missioners was upheld, and the writ dis- 
missed. The relators appeal. 

The appeal presents a simple question of 
law: Did the county commissioners of Co- 
lumbia county have any Jurisdiction to bear 
and determine the appeal? We answer, No. 
All questions relating to schools in this state 
are determined by the act of 1900, known as 
the School Code, and ate found in Rem. & 
BaL Code, { 4302 et seq. Section 4427 pro- 
vides for the formation of new districts. 
.Section 4433 provides foC the alteration of 
boundaries of districts. Section 4436 pro- 
vides for the alteration of boundaries of 
school districts by the extension of city limits. 
Section 4440 provides for the formation of 
consolidated districts. EJach of these sections 
covers territory lying wholly within the same 
county, and in each case the right of appeal 
is expressly given from the decision of the 
connty school superint^ident to the iKiard of 
county commissioners of the county in which 
the territory affected is situate. Provision is 
then made for Joint school districts lying in 
two or more counties, under section 4448, 
providing: "When the public good requires 
!t, a school district may be formed of con- 
.tiguous territory lying in two or more coun- 
ties, and such districts shall be known as 
Joint school districts. They shall be des- 
ignated by a separate number for each coun- 
ty in which any portion of their territory 
may lie." Subsequent sections contain provi- 
sions for petitions, notice, and hearing ap- 
pointment of boards of directors, filling of 
vacancies in such boards, transfers of terri- 
tory, apportionment of funds, and adjust- 
ment of property. Section 4457 then pro- 
vides, after referring to the hearing by the 
connty superintendents of the counties In- 
terested and the adjustment of the matters 
contained in the previous sections: "They 
shall make a full record of all such findings 
and terms of adjustment, and the decision of 
said connty superintendents shall be final." 

It seems to us there is little more to be 
said. There can be no question but that the 
whole matter was within the power of the 
I^eglslature to determine, and it had the 
'right to say when and under what circum- 
stances the action of county superintendents 



should or should not be final. We can see 
good reason for granting the right of appeal 
to the county commissioners when the terri- 
tory affected was wholly within one connty, 
and denying it when that territory was em- 
braced within two or more counties. In the 
first case, a finality of decision as to all the 
territory affected could be determined by 
the appeal. In the second case, it could 
not; for, if an appeal would lie on behalf of 
the territory in one county, it would lie on 
behalf of the territory in the other counties, 
each appeal being taken to the respective 
boards of county commissioners, each board 
reaching its own conclusion, with the possi- 
bility of as many conflicting decisions as 
there were boards of connty commissioners. 
There could be no finality In such a proce- 
dure. In fact, it would border on the absurd. 
Evidently the Legislature foresaw this when 
it provided that, in eases affecting property 
in two or more counties, the decision of the 
county superintendents should be final. The 
whole matter was to be determined by the 
requirement of "the public good," as provided 
in section 4448, and the Legislature deter- 
mined that the "public good" could best be 
served by giving the right of final decidon to 
the county superintendents rather than risk- 
ing a ridiculous situation and giving each 
board of county commissioners the oppor- 
tunity of determining how the Joinder 
should be formed and the other attendant 
questions determined. For it is manifest 
that, in cases of territory within different 
counties, no board of county commissioners 
could have Jurisdiction over territory in oth- 
er counties. So that, if any appeal was to 
be taken as in the other instances in which 
the right is granted, the persons Interested 
In each fraction of the whole territory would 
appeal to its own board: and, with the pos- 
sibility of conflicting determinations, the 
joinder would be as effectually dead as if the 
right was withheld in the first Instance. The 
discretion vested in the respective county su- 
perintendents must, of course, be exercised 
in such a manner as to lie free from fraud, 
abuse, and other kindred evils. The courts 
are always open for the determination of such 
matters. The county superintendents must 
act according to law and within the law. 
When they so act, their determination of 
the merits of the questions submitted to 
them is flnaL When they do not so act, 
their findings may be reviewed by any court 
of competent Jurisdiction. State ex rel. Mc- 
Callum V. Superior Court, 129 Pac. 900i 

Section 4457, before referred to, la as fol- 
lows: "At the hearing for the formation of a 
joint school district, the county superin- 
tendents shall, in case the petition is grant- 
ed, hear testimony offered by any person or 
school district interested therein, for the 
purpose of finding and determining the 
amount and valne of all school property of 
whatever nature involved In the proposed 
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action, the natoce utd amount and value of 
all bonded, warrant and otber indebtedness 
of the original acbool district or districts out 
of wbose territory snch joint district Is form- 
ed, including all legal uncompleted obliga- 
tions then existing, and in so doing sball con- 
sider the aniount of such outstanding in- 
debtedness incurred for current expenses, the 
amount incurred, for permanent improve- 
ments, and the location of such improve- 
ments, and shall make an equitable adjust- 
ment of all property, dedbts snd liabilities 
among the districts involved. Tbey shall 
make a full record of all such findings and 
terms of adjustment nnd the decision of said 
county superintendents shall be final." Un- 
der this reading respondent 'contends that 
the final "findings and terms of adjustment," 
spoken of In the last sentence, refer only to 
"an equitable adjustment of all property, 
debts and liabilities among the districts in- 
volved," and that as to these matters only 
was It Intended to make the findings of the 
county superintendents final. This Is too 
nice a distinction. The section, it will be 
noted, refers to "the hearing for the forma- 
tion of a joint school district," the granting 
of the petition, and matters subsequently to 
be determined. There could be neither law 
nor logic in holding that the finding of the 
county superintendents was in part final and 
in part not final; final as to the adjustment of 
property rights between the districts, but 
not final as to the establishment of the joint 
district In other words, by an appeal to the 
county commissioners, the action of the coun- 
ty superintendents in forming the joint dis- 
trict could be reversed, but the adjustment 
of "all property, debts and liabilities" could 
not be. Such a holding would lead to this re- 
sult: A joint district is formed out of sev- 
eral old districts in adjoining counties, and 
the aggregate property and liabilities of 
these several old districts Is adjusted and 
proportioned among the new districts. Up- 
on appeal the county commissioners annul 
the order forming the joint district; but, 
having no power to disturb the adjustment 
of the property and liabilities, that finding 
remains as fixed by the county superintend- 
ents, and the several old districts find them- 
selves sharing their property and liabilities 
with contiguous school districts in adjoining 
counties, with no added benefits on the one 
hand nor increased burdens on the other. 
To state such a theory Is to refute it It is 
idainly apparent that no such absurd result 
was ever Intended by the Legislature, and 
that the last sentence of the section giving 
finality to the action of the county superin- 
tendents was Intended to cover all their au- 
thorized acts and doings in the formation of 
Joint school districts from contiguous terri- 
tory in two or more adjacent counties. 

The judgment is reversed, and the cause 
remanded to the lower court, with instruc- 
tions to grant the writ as prayed for and 



enter its decree In accordance with the rule 
here announced. 

OROW, C. J., and ELLIS, MAIN, and 
FULLERTON, JJ., concur. 



STATE V. GRUNB. 

(Supreme Court of Washington. March 16, 
1913.) 

1. Cbihinal Law (J 578*)— Conn nuanci— . 

DiBCRKTION OF GODBT. 

Although, under Rem. & Bal. Code, { 2312, 
requiring that a defendant be brought to trial 
witbui 60 days after the Information is filed 
or the action dismissed, unless good cause to the 
contrary is shown, defendant is entitled to a 
speedy trial, yet within that time the prosecu- 
tion may bring a case to trial or have it post- 
poned from time to time in the discretion of 
the court without a showing, and where an 
information was filed on May 8, 1912, and de- 
fendant was arraigned and the case set for trial 
on May 22d, a continuance of the case until 
June 10, 1912, because of the absence of a 
material witness is not an abuse of discretion. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. § 1306; Dec. Dig. § 578.*] 

2. Larceny (g 62*)— SuFnciENCT of BJvi- 

OBMCe — FttAtJDULENT REPRESENTATIONS. 

Evidence in a trial for grand larceny com- 
mitted, by false and fraudulent repre«ientatlons 
held sufficient to prove that the representations 
made by accused were false. 

[Ed. Note. — For other cases, see Larceny, 
Cent. Dig. §{ 153, 162 ; Dec. Dig. | 62.*J 

Department 1. Appeal from Superior 
Court, King County; J. T. Bonald, Judge. 

Paul Grune was convicted of grand lar- 
ceny, and apipeals.. Affirmed. 

Alfred Gfeller, of Seattle, for appellant. 
John F. Murphy and H. B. Butler, both of 
Seattle, for the Stete. 

MOUNT, J. The appellant was convicted 
of the crime of grand larceny committed by 
false and fraudulent representations. He 
appeals from a judgment entered upon the 
verdict of a jury. Two points are argued, 
which we shall notice. 

[1] 1. After the appellant had been ar- 
raigned and had entered a plea of not guilty, 
the case was set for trial on May 22, 1912. 
On the day previous to that date, the prose- 
cuting attorney served upon appellant's coun- 
sel a notice of motion for a continuance, up- 
on the ground that an essential witness 
whose name was Indorsed upon the infor- 
mation was then in Honolulu, Hawaiian Is- 
lands, and could not be reached with a sub- 
poena. The court, after hearing the motion, 
granted a continuance of the trial until 
June 10, 1912. 

The appellant argues that the granting of 
this continuance was error, because the ap- 
pellant was entitled to a speedy trial, and 
because the affidavit in support of the mo- 
tion did not state that a subpoena had been 
issued for the witness, and did not state the 
substance of the evidence which the witness 
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would give. The granting of a continuance 
is discretionary with the trial court Thomp- 
son V. Territory, 1 Wash. T. 647; State v. 
Champoux, 33 Wash. 339, 74 Pac. 557. The 
defendant, no doubt, was entitled to a speedy 
trial. When a defendant Is not brought to 
trial within 60 days after the Information is 
filed, the court is required to order the ac- 
tion dismissed, unless good cause to the con- 
trary Is shown. Rem. & Bal. Code, { 2312. 
Within that time It would seem the prosecu- 
tion might bring the case to trial or itave it 
postponed from time to time, in the discre- 
tion of the court, without a showing. In 
this case the Information was filed on May 
8, 1912. Defendant was arraigned and the 
case was set for trial on May 22d. On that 
day it appeared to the court that a material 
witness for the state, whose name was in- 
dorsed upon the Information, was tempora- 
rily absent from the state. It seems plain 
under these circumstances that the court did 
not abuse its discretion In ordering the con- 
tinuance upon motion of the prosecuting at- 
torney. 

[2] 2. The appellant next contends that 
the evidence is not sufficient because It Is 
not proved that the representations made by 
the appellant were false. The facts are 
these: On March 25, 1912, the appellant, at 
Seattle, represented to Frank S. Warner that 
he — appellant — had 300 tons of potatoes 
which he desired to sell. After some nego- 
tiations, Mr. Warner agreed to purchase 250 
tons of potatoes from appellant at $30 per 
ton f. o, b. Everson, Wash., where appellant 
resided. Five hundred dollars was to be 
paid at once, and the balance was to be paid 
as the potatoes arrived in Seattle. "Ship- 
ments were to be made about two cars per 
week." A written contract was entered in- 
to to that effect Mr. Warner, relying upon 
appellant's statements that he had the po- 
tatoes, gave to appellant a check for $500. 
Appellant immediately cashed this check at 
a saloon in Seattle. Thereafter, on April 
2, 1912, when the potatoes were not shipped 
to him, Mr. Warner mailed a letter to the 
appellant at Everson, and, not hearing there- 
from, on April 5th, Mr. Warner mailed anoth- 
er letter to the appellant at the same place. 
These letters were not claimed, but were re- 
turned to the writer. Mr. Warner then em- 
ployed a detective to find the appellant. He 
was found In Portland, Or., on April 13, 
1912, and brought back to Seattle. While 
the appellant was in the custody of the offi- 
cer, he admitted that he had no potatoes, 
but said that he had agreed to purchase 
some from a farmer, and had paid $1 there- 
on. Appellant's counsel Insists that there 
is no evidence that the appellant did not own 
or control the potatoes at the time the con- 
tract was made. It is true that no witness 
testified or had any knowledge about what 
potatoes the appellant bad at the time the 



contract was made, but the fact that the ap- 
pellant did not ship the potatoes as he had 
agreed to do, or at all, and the fact thnt he 
had left the place where he resided and aft- 
erwards confessed that he had no potatoes, 
is almost conclusive that he had none at 
the time the contract was made or after- 
wards. We are satisfied that the evidence 
made a plain case for the Jury. 
Judgment affirmed. 

CROW, C. J., and CHADWICK, GOSB, 
and PARKER, JJ., concur. 



STATE ex rel. LTJEDINGHAUS et aL t. 

SUPERIOR COURT OF LEWIS 

COUNTY et aL 

(Supreme Court of Washington. Mareh 18, 
1913.) 

Eminent Domain (§ 11*)— Bight to Exkb- 

cisB Power— IndividOai-s. 

Private inlividuals cannot exercise the 
power of eminent domain to acquire land for a 
logging road. 

[Ed. Note. — ^For other cases, see Eminent Do- 
main, Cent Dig. {§ 49, 60; De& Dig. | 11.*] 

Certiorari by the State of Washington, ott 
the relation of P. W. Lnedlnghans and oth- 
ers, against the Superior Court of Lewis 
County and Mesklll 4 Columbia River Rail- 
way Company, to review an order in condem- 
nation proceedings by the Railway Company 
adjudging it a sixty-foot right of way. 
Judgment affirmed. 

J. A. Shackleford and F. D. Oakley, botb 
of Tacoma, for relators. Dysart & Ellsbury, 
of Centralla, and Forney & Ponder, of Cbe- 
halls, for respondents. 

CROW, a J. The Mesklll & C<4umbia 
River Railway Company, a public service cor- 
poration, commenced an eminent domain pro- 
ceeding in the superior court of Lewis county 
against O. F. Luedinghaus, Mary Lueding- 
baus, bis wife, and F. W. Luedinghaus, to 
condemn a right of way for a logging road. 
On the preliminary hearing an order was en- 
tered adjudging a public use and finding that 
a right of way 60 feet in width through de- 
fendants' land was required therefor. There- 
upon the landowners as relators applied to 
this court for a writ of certiorari, and the 
order is now before us for review. 

Relators are the owners of the southeast 
quarter of section 8, township 13, range 4 
west of the Willamette meridian, across 
which condemnation of the right of way is 
sought They also own a s&wmlll at Dryad, 
Wash., to which they assert they intend to 
remove timber from their land and from the 
lands of others by constructing a railroad to 
haul the same, charging reasonable rates, 
the 60-foot strip of land which the trial court 
found necessary for respondent's use is lo- 
cated to a considerable extent in and along 
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a gnlch or canyon, and relators contend that, 
U the respondent Is permitted to condemn to 
the full width of 60 feet, space will not re- 
main in the gulch or canyon for their con- 
tonplated road; that they cannot construct 
their road to advantage along any other 
line; that if respondent be confined to one 
side (tf the gulch, and if the width of the 
strip to be taken be decreased, space will 
remain for the construction of their separate 
road. Relators' controlling contention is 
that the condemning company caimot and 
should not be permitted to appropriate more 
land than it actually needs for the porpose 
of constructing its road. This presmts the 
question of fact: What amount of land la 
necessary for the right of way and the 
constraction and maintenance of respondent's 
road? Relators as private Individuals can- 
not exercise the power of eminent domain to 
acquire land for their proposed logging road, 
wblle respondent as a public service corpora- 
tion la empowered to acquire by eminent do- 
main preceedlnga such land as may be nec- 
essary for its right of way. The only issue 
presented Is whether, in seeking an appro- 
priation of a strip of land 60 feet In width, 
respondent Is asking more than the public 
use requires. We have carefully examined 
the record and conclude that the findings of 
the trial court must be sustained. The evi- 
dence shows that a right of way 60 feet In 
width will be required for respondent's use 
In order that it may make necessary fills and 
cuts, construct sMtches and side tracks, and 
protect its property and roadbed from fire 
and falling timber. 
The judgment is afllrmed. 

PARKER, GOSE, and MOUNT, JJ., concur. 



STATE ex rel. BOARD OP COM'RS OF 

KING COUNTY v. SUPERIOR COURT 

OF KING COUNTY. 

(Supreme Court of Washington. March 18, 
1913.) 

APFKAL and EbBOR (§ 408*)— SUFEBSEDEAB 

Bond— Right to— Road Supervisob— Se- 
lection BT County Commissioners. 

County commissioners were not entitled 
to mandamus to compel tlie superior court of 
the county to fix a supersedeas bond, pending 
an appeal from an order directing the commis- 
sioners to select and appoint a road supervis- 
or from a list of names furnished by the Mer- 
cer Island Good Roads Association; the ap- 
plication for such appointment being made as 
authorized by Rem. & Bal. Code, § 5578. 

fEd. Note. — For other cases, see Appeal and 
Error, Cent. Dig. §§ 2223, 2224; Dec. Dig. ^ 
458.*] 

Department 1. Application for writ of 
mandate by the State, on the relation of the 
Board of County Commissioners of King 
County, against the Superior Court of King 
County. Writ denied. 



John Murphy and Robt. H. Evans, both of 
Seattle, for relator. Vlnce H. Faben, of Se- 
attle, for respondent. 

PER CURIAM. Relators have applied for 
a writ of mandate commanding the superior 
court for King county to fix a supersedeas 
bond, pending an appeal from the order of 
the superior court, directing the county com- 
missioners of King county to select and ap- 
point a road supervisor from a list of names 
furnished by the Mercer Island Good Roads 
Association; the application for such ap- 
pointment being made under section 6578, 
Rem. & Bal. Code. 

We think this case Is controlled by Coop- 
er V. Hindley, 126 Pac. 916. In denying the 
application for a writ It may be understood 
that we do not pass upon the merits of the 
controversy. The right of the commissioners 
to litigate the questions raised In the princi- 
pal proceeding Is not foreclosed, but pending 
that determination it is their duty to abide 
the Judgment of the lower court A stat- 
ute declaratory of public interest should not 
be construed so as to defeat or suspend Its 
operation pending an appeal, unless the right 
of the parties litigant can be kept in statu 
quo or the damages, U ascertainable, com- 
pensated In money. 

Writ denied. 



FARRAR V. ANDREW PETERSON & CO. 

(Supreme Court of Washington. March 18, 
1913.) 

1. ItANDLOBD AND TENANT (I 134*)- USB OF 

PaisMisES — Contagious Disease — De- 
struction BT Public Authobiubs — 
Knowledge. 

Where plaintiff rented his corral and bam 
to defendant, and defendant innocently sheltered 
a glandered horse therein, resulting in the de- 
struction of the Ijarn by public authorities, 
plaintiff could not recover the value of the 
bam from defendant. 

[Ed. Note.— For other cases, see Landlord 
and Tenant, Cent Dig, |i 482-485; Dec. Dig. 

2. liANDLOBD AND TENANT (| 134*>— USE OF 

Premises — Injuby — Housing Diseased 

Animals. 

\Vhere plaintiff rented a barn to defendant 
in which to house horses which might become 
injured or incapacitated in certain work, the 
fact that defendant innocently placed a slan- 
dered horse in the barn, resulting in destruc- 
tion thereof by public authorities, did not con- 
stitute a trespass. 

[Ed. Note.— For other cases, see Landlord 
and Tenant, Cent Dig. §§ 482-485; Dec. Dig. 
§ 134.*] 

Department 1. Appeal from Superior 
Court, King County; Mitchell Gilliam, Judge. 

Action by C. P. Farrar against Andrew 
Peterson & Co. Judgment for plaintUF, and 
defendant appeals. Reversed, with directions 
to dismiss. 

Herchmer Johnston, of Seattle, for appel- 
lant 



•For other cases see same topic and section NUMBER in Dec. Dig. ft Am. Dig. Key-No. Series & Rep'r Indexes 

^^•-^ Digitized by ^^OOgie 



754 



130 PACIFIC BEPORTEB 



(Wasta. 



PARKBR, X This Is an action to recorer 
damages which the plaintiff alleges resulted 
to him from the defendant placing in the 
plaintifCs barn a horse afflicted with the 
contagious disease called glanders, and there- 
by causing the barn to become so infected 
that it was destroyed by the public author- 
ities. A trial before Uie court without a 
jury resulted in findings and judgment in 
favor of the plaintiff in the sum of $228.50, 
from which the defendant has appealed. 

[1] Appellant had a street grading contract 
with the city of Seattle, upon which it was 
working a large ntmiber of horses. The re- 
spondent had a corral and bam near where 
this work was being carried on, and at the 
request of appellant's foreman permitted 
their use, to place a few of the horses in. 
It is evident that the purpose on the part 
of the foreman was to have a suitable place 
in which to put such of the horses as might 
become injured upon the work, or otherwise 
temporarily incapacitated. Respondent al- 
leges in his complaint that permission was 
given to the foreman to occupy the corral, 
"and including a bam thereon, for the pur- 
pose of permitting certain alleged injured 
horses to run therein and to be sheltered in 
said bam." The substance of all of the evi- 
dence given in behalf of the respondent tend- 
ing to show any agreed restricted use of the 
bam is contained In his own testimony, as 
follows: "Q. State to the court the circum- 
stances of Uiis permission to use that barn? 
♦ * * A. He [the foreman] said he would 
like to have the use of the barn for three 
or four horses, and wanted the bam so in 
case it should rain they could go under cov- 
er. Q. Did he refer to any special horses? 
A. No. Q. What did he say was the matter 
with the horses? A. Well, he said the horses 
had been hurt on the grading. ♦ • • Q. 
To whom did you give that permission to 
use the barn? A. Mr. Espeland. Q. What 
was his position with the company? A. He 
was foreman." On the following day, about 
July 1, 1911, one of the horses became indis- 
posed, "off his feed," as termed by some of 
the witnesses, but apparently not seriously 
ill. It was then placed in respondent's cor- 
ral and barn. It is not alleged in the com- 
plaint, nor is there any evidence whatever 
tending to show, that any of the officers or 
servants of appellant had any knowledge or 
reason to believe that the horse at that time 
was afflicted with glanders. About a week 
later, the horse not improving, a veterinary 
surgeon was called to attend it, and even 
then the surgeon did not discover that the 
horse was afflicted with glanders. A few 
days thereafter it was so discovered, when 
the barn was quarantined by the public au- 
thorities, and a short time thereafter the 
public authorities, deeming it Impractical to 
disinfect the barn, caused It to be burned, 
resulting in plaintiff's damage for which he 
seeks recovery from appellant. Not only is 
there no allegation or proof of knowledge 



which could be imputed to appellant tliat 
the horse was afflicted with glanders when 
placed in the barn, nor for more than a week 
thereafter, but there Is quite convincing af- 
flrmative evidence that appellant had no 
such knowledge. 

An examination of the aatborltie« con- 
vinces UB that the undisputed facts shown 
by this record do not render appellant legal- 
ly Uable for respondent's damage resulting 
from the destmction of his barn. This court 
has had occasion to consider the question of 
damages resulting from the acts of vicious 
animals, and in each case where damages 
were awarded against the owner of such 
animals, the actual or imputed knowledge 
of the owner, of the vicious propensities of 
the animal, was regarded as one of ttie con- 
trolling facts fastening liability upon such 
owner. Robinson v. Marino, 3 Wash. 434, 28 
Pac. 752, 28 Am. St Rep. 50; Lynch v. 
Kineth, 36 Wash. 368, 78 Pac. 923, 104 Am. 
St Rep. 958 ; Harris v. Oarstens Packing Co., 
43 Wash. 647, 86 Pac. 1125, 6 L. R. A, (N. 
S.) 1164. It seems to us the principle here 
involved is the same, and so recognized by 
the authorities. 2 Cyc. 333, 368. In the case 
of Hawkes V. Locke, 139 Mass. 205, 208, 1 
N. E. 543, 545 (52 Am. Rep. 702), Justice 
Holmes, speaking for the court in discuss- 
ing the liability of owners of diseased an-, 
imals for damages resulting from the plac- 
ing of such animals by permission on the 
property of another, said: "No decision, so 
far as we know, has gone further than to 
hold persons answerable if they knew that 
the animals were diseased, which neither 
the defendant nor bis agents did in the case 
at bar." In an exhaustive note to Hurst 
V. Warner, 47 Am. St Rep. 525, 550, the 
learned editor, after reviewing numerous 
cases, observes: "It must be remembered 
that In all these cases knowledge of the con- 
dition of the diseased animals was brought 
nome to their owner; and he cannot be held 
answerable where this knowledge did not 
exist, except perhaps where its absence could 
coexist only with gross inattention to his 
business and property. Even when the right 
to recover is founded on a statute forbidding 
the driving of diseased animals, through 
any part of the state, and declaring that any 
person violating the statute shall be liable 
to any person Injured for all damages that 
may arise from the communication of the 
disease, it has generally been held that the 
plaintiff must fail unless the defendant knew, 
or by the exercise of reasonable diligence 
should have known, of the existence in his 
animals of disease or of their capacity to 
communicate disease to others." The com- 
paratively recent decision of the Supreme 
Court of Idaho In North v. Woodland, 12 
Idaho, 50, 85 Pac. 215, 6 L. R. A. (N. S.) 
921, is in harmony with this view. See 
note on pag^ 922, to the same case in 6 
L. R. A. (N. S.). We are of the opinion that 
the failure to allege or prove knowledge or 
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facta showing Imputed knowledge on fhe 
part of appellant that the horse was afflicted 
with glanders until after the cause of re- 
spondent's damage bad occurred rendered 
the judgment of the trial court erroneous. 
It seems to us this — one of the principal 
controlling facts to sustain appellant's lia- 
bility — Is clearly wanting in this case. 

[2] Some contention is made that appellant 
is liable upon the ground of trespass, upon 
the theory that the placing of the horse in 
the bam of respondent, which was not in- 
jured, but otherwise afflicted, was a trespass. 
Bnt we think, taking respondent's own ver- 
sion of the contract or permission, it does 
not show that there was any agreement or 
understanding that the use of the barn was 
to be thus restricted. We think, therefore, 
that the placing of this horse In the barn 
was not a trespass. 

The judgment is reversed, with directions 
to the trial court to dismiss the action. 

CHADWICK, GOSE, and MOUNT, JJ, 
concur. 



(n WBSb. 459) 
SAJMARDEGB v. HURLEY-MASON CO. 

(Buprem* Court of Washington. March 16, 
1913.) 

1. MASTBB AHD SEBTANt ({ 285»)~ IlTJUBIM 

TO Sbrvant^-Question fob Jubt. 

Where a servant injured by the fall of a 
pile of bags containing cement alleged that the 
pile was made too high, and was piled in a neg- 
ligent manner, so that it would not support 
its own weight, a mere showing that the pile 
was about 35 feet long and 10 or 11 feet high, 
and that it fell, did not present a question for 
the jury. 

J Ed. Note.— For other cases, see Master and 
Servant, Cent. Dig. H 1002, 1003, 10O7, 1008, 
1016, 1035, 10«, lOJxJ; Uec Dig. f 285. •! 

2. NisoLieKNcn ({ 110*) — PLBADiirs ard 
Pboof. 

Where negligence la alleged as a fact, it 
must be proved as a fact 

[Bd. Note.— For other cases, see Negligence, 
Cent Dig. U 200-210; Dec. Dig. ( 119.»] 

8. Masteb and Servant ({ 219*)— Injtjbibs 
TO Servant — Assumption of Risk. 

Where an employ^ engaged in piling bags 
of cement had had some experience in work of 
that character, and for three years had been 
employed in iron works where much of his work 
Consisted in piling iron, he mast be held to 
have assumed the risk of injury from the fall- 
ing of a pile of cement bags 10 or 11 feet high ; 
the danger being open and apparent 

IB6. Note.— For other cases, see Master and 
Servant, Cent Dig- it 610-«24; Dec. Dig. ( 
219.*j 

4. Mastsb and Sebvart ({ 265*)— Irjubies 
TO Servant— Res Ipsa Loquitur. 

In the absence of evidence of negligence in 
the piling of cement hags in a pile 10 or 11 
feet nigh and 35 feet long, the mere fact of the 
falling of the pile did not call for the applica- 
tion of the doctrine res ipsa loquitur. 

(Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. 11 87T-008, 955; Dec. Dig. 
J 265.*] 



Department 2. Appeal from Superior 
Court, King County; Wilson R. Oay, Judge. 

Action by George Samardege against the 
Hurley-Mason Company. Judgment for plain- 
tiff, and defendant appeals. Reversed, and 
cause ordered dismissed. 

Peters & Powell, for appellant Pblllp 
Tworoger, of Seattle, for respondent 

MORRIS, J. Bespondent In January, 1911, 
was engaged by appellant as a common la- 
borer In piling up cement packed in bags 
weighing about 00 pounds. Some days be- 
fore respondent went to work, other laborers 
iiad built a pile about 35 feet long and 10 
or 11 feet high. Respondent and two other 
laborers were building up other plies in front 
of this old pile, when It Is alleged that it 
fell and injured respondent Tbe negligence 
ciiarged and the cause of tbe fall waa In per> 
mitting the old pile "to be piled too high," 
and "piled in a negligent manner, so that 
tbe same would not support its own weight" 

[1] Counsel for respondent contented him- 
self with showing tbe fail of tbe old tier and 
tbe consequent injury. No attempt was made 
to show the cause of the fall, that it was 
improperly piled, or too high; it being con- 
tended tliat, having shown tbe height of the 
pile and. that it fell, it was a question for 
the jury to say whether or not the pile was 
too higb, and, further, that the doctrine of 
res ipsa loquitur applies, and it was tbe duty 
of appellant to absolve itself from negli- 
gence. Neither of these contentions can be 
sustained. Tbe Jury could not by their ver- 
dict establish a fact until there was some 
evidence to support it If, therefore, aiH>el- 
lant desired a verdict based upon a finding 
that the cement was "piled too high," or 
"piled in a negligent manner," as he had al- 
leged tn his complaint, he must furnish the 
jury some proof of that fact We have too 
many cases holding that Juries may not spec- 
ulate as to causes of injury where negligence 
Is alleged to even make reference to them 
helpful. 

[2] When negligence is alleged as a fact. It 
must be proved as a fact If this cement 
was plied too higb or otherwise negligently 
piled, it seems to us It would have been a 
simple matter to p'rove it or offer some testi- 
mony from which a jury could so find. 

[3] If we were to look for causes for the 
fttlling of the bags of cement, we might find 
one In tbe testimony of appellant that two 
other laborers who were engaged in the same 
work were throwing the bags up against tbe 
pile that he says fell. Respondent had some 
experience in work of this character. For 
three years he bad been employed in some 
iron works at Chicago, where much of his 
work consisted in piling up iron. We held 
in Deaton v. Abrams, 60 Wash. 1, 110 Pac. 
015, tliat an experienced man could not re- 
cover for Injuries from the falling of a pile 
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of 4-foot Blabfl, 18 feet high, npon the ground 
that, if the pile was dangerously high, the 
danger was bo open and apparent that any 
man ought to know it, and the risk was 
therefore assumed. Much that is said in 
that case is applicable here. 

[4] The doctrine of res ipsa loquitur can- 
not be applied to cases of this character. 
That rule, as applied to falling objects, cov- 
ers cases where the occurrence is of such an 
unusual and extraordinary character that 
It would not happen except for want of due 
care, or that the cause of the fall was some- 
thing over which the defendant had abso- 
lute and complete control; and that In the 
nature of things there could be no fall ex- 
cept in the negligent doing of some act pecul- 
iarly within the knowledge and control of 
the defendant Here, as we have before 
said, there was no evidence showing how the 
accident happened; whether the cement was 
piled too high or In an unusual manner, or 
in an unsafe place, or in a dangerous man- 
ner, or whether it was due to the act of fel- 
low employes in throwing bags of cement 
up against the pile. "The circumstances, 
therefore, leaving room for different pre- 
sumptions, the rule called for had no applica- 
tion." Lewinn v. Murphy, 63 Wash. 356, 
115 Pac 740, Ann. Gas. 1912D, 433. Many 
cases are there referred to which are author- 
itative here. 

We therefore hold It was error to deny ap- 
pellant's motion for Judgment notwithstand- 
ing the verdict, and for such error the Judg- 
ment is reversed, and the cause ordered dis- 
missed. 

CROW, C. J., and FULLBRTON, B5LLIS, 
and MAIN, JJ., concur. 



FIKST NAT. BANK OF EVERETT T. 
WILCOX. 

NORTH COAST DRY KILN CO. v. SAME. 

(Supreme Court of Washington. March 17, 
1913.) 

Saum (I 474*)— CoNDiTiONAi. Sale*— FiLiNO 

OF OONTBACT — RESinENCE OF COBPOBATION. 

Under Kern. & BaL Code, § 8670, provid- 
ing that conditional sales of personal property 
accompanied by delivery shall be absolute as 
to subsequent creditors, unless a memorandum 
of the sale be filed in the county where the 
buyer resides, a conditional sale contract to 
be effective as to creditors of a corporation 
buyer must be filed in the county specified in 
the articles of incorporation as the principal 
place of business of the buyer, and where it 
maintains its head ofiice, and it is not sufficient 
that it be filed in another county where the 
buyer's mill is located, and where it mainly 
keeps and sells the products of its mill; the 
place designated in the charter of a local cor- 
poration as its principal office or place of busi- 
ness being the residence of such corporation. 
[Ed. Note. — For other cases, see Sales, Cent 
Dig. H 1391-1402; Dec. Dig. S 474.*] 

Department 1. Appeal from Superior Goiart, 
Chehalis County; Mason Irwin, Judge. 



Consolidated actions by the First National 
Bank of Everett and by the North Coast 
Dry Kiln Company against T. F. Wilcox, re- 
ceiver of the Syverson Lumber & Shingle 
Company. From a Judgment for defendant, 
plaintiffs appeal. Affirmed. 

Cooley it Koran and B. MulvihlU, all of 
Everett, for appellant First Nat Bank of 
Everett Paul B. PhilUps, of SeatUe, for ap- 
pellant North Coast Dry Kiln Co. B. Q. 
Cheney, of Montesano, and Hayden * Lang- 
home, of Tacoma, for respoDdent. 

MOUNT, J. These two actkMis were be- 
gun independently by the petitioners against 
the receiver of the Syverson Lumber & Shin- 
gle Company, an inaolvent corporation, to 
obtain possession of certaia machinery, or 
to have the contract price of the machinery 
adjudged a preferred claim against the In- 
solvent estate. The actions were consolidat- 
ed for trial. The trial court denied the 
prayers of the petitions, and these appeals 
followed. 

Both cases are based npon the same facta 
There is no substantial dispute upon the 
facts. It appears that in the year 1911 ap- 
pellants, under separate conditional sales 
contracts, sold and delivered to the Syverson 
Lumber & Shingle Company certain mill ma- 
chinery. These contracts provided for cer- 
tain vtated payments, and that if payments 
were not made as agreed, the vendors might 
retake the property. These contracts were 
filed for record in ChehaUs county, where the 
mill of the Syverson Lumber & Shingle Com- 
pany and the machinery In question were lo- 
cated. The Syverson Lumber & Shingle Com- 
pany was a corporation organized under the 
laws of this state. Its articles of incorpo- 
ratiou provided that its "principal place of 
business is at Tacoma, Pierce county, state 
of Washington." It maintained Its head of- 
fice in Tacoma, but its miU was located at 
Montesano in Chehalis county. The products 
of the mill were kept and sold at Montesano. 
Some few sales, however, were made from 
the Tacoma <Ace. After the execution of 
the conditional sales contracts above men- 
tioned, the Syverson Lumber & Shingle Com- 
pany made default in their payments, and 
subsequently that company became Insolvent 
and T. F. Wilcox was appointed a receiver 
thereof for the benefit of all the creditors. 
He qualified as such receiver, and took pos- 
session of all the property of the corpora- 
tion, incltiding the machinery sold under the 
conditional sales contracts above referred to. 
The appellant afterwards brought these pro- 
ceedings as above stated. It will be noticed 
that the contracts were filed for record In 
ChehaUs comity, while the principal office of 
the vendee, Syverson Lumber & Shingle Com- 
pany, is designated in its articles of incor- 
poration as Tacoma in Pierce county. The 
question in the case, therefore, is whether 
the condltlcmal sales contracts are valid as 
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to creditors. ■ Tbe at^tato provides, at sec- 
tlou 3670, Rem. & Bal. Code: "All condition- 
al Bales of personal property, or leases tbere- 
of, oontalnlng a conditional right to pur- 
cbase, where the property is placed in tbe 
poBsestdon of the vendee, shall be absolute 
«8 to the purchasers, encumbrancers, and 
subsequent creditors in good faith, unless 
within ten days after taking possession by 
the vendee, a memorandum of such sale, 
stating Its terms and conditions and signed 
by the vendor and vendee, shall be filed in 
the auditor's office of the county, wherein, 
at the date of the vendee's taking posses- 
sion of the property, the vendee resides." It 
is argued by the aK>eUant8 with much force 
that, inasmuch as tbe mills of tbe vendee 
and the machinery sold were located in Che- 
halls county and the principal business done 
there, Chehalis county should be held to be 
the residence of the corporation. Such hold- 
ing would render the statute relating to cor- 
porations uncertain and of no substantial 
force. The statute, at section 3679, Rem. & 
Bal. Code, provides what the articles of in- 
corporation shall contain, and among these 
provisions that "the name of the city, town, 
or locality and county in which the principal 
place of business of the company is to be lo- 
cated" shall be stated. Articles of incorpo- 
ration are required to be executed in tripli- 
cate, one to be filed in tbe office of the Sec- 
retary of State, one in the county designat- 
ed as the principal place of business, and 
one kept by the corporation. The object 
of these provisions is to give the corporation 
a certain known place of resldmce, and to 
give notice of the principal place of busi- 
ness to all who may have dealings with the 
corporation. As indicating that the prin- 
cipal place of business as stated in the ar- 
ticles of incorporation is a material provi- 
sion, section 3708^4 provides: "The forma- 
tion or corporate acts of any corporation 
bereafter formed under this chapter shall 
not be rendered invalid by reason of the fact 
that Its principal place of business may not 
have been designated in the certificate of in- 
corporation: Provided, that within three 
months from the passage of this chapter, 
such corporation shall cause publication to 
be made once a week for at least four weeks 
in the newspaper published nearest the dty, 
town, or locality, and where the principal 
place of business of such corporation has 
been In fbct located, designating the city, 
town, or locality and county where its prin- 
cipal place of business shall be located. On 
compliance with the provisions of this section 
in the several cases herein mentioned, the 
principal place of business of any corpora- 
tion shall be deemed established or removed 
at, or to any designated dty, town, or lo- 
cality and county in the state." It will thus 
be seen that corporations are required to 
fix their principal place of business in their 
charter. This principal place of business 



must be held to b^ the residence of the cor- 
poration. "It is often necessary to ascertain 
the residence or domicile ot a corporaticm 
within the state by or under whose laws it 
was created, not only for the purpose of de- 
termining the Jurisdiction of the state courts 
in actions by or against the corporation, but 
also for the purpose of determining the ap- 
plication of statutes in relation to taxation 
and various other matters. The question is 
sometimes settled by express statutory pro- 
vision, but this is not always the case. The 
general rule is that the residence or domicile 
of the corporation within the state is in that 
county, dty, or town, and that one only, in 
which it has its general or prindpal office 
and conducts Its business. • » ♦ >» i Clark 
& Marshall, Priv. Corp. | 122. See, also, 
Union Steamboat Co. v. Buffalo, 82 N. Y. 
351; Cohn v. Railroad Co., 71 Cal. 488, 12 
Pac. 498; Creditors t. Consumers' Lumber 
Co., 98 Ctal. 318, 83 Pac. 196; Pelton t. 
Transportation Co., 37 Ohio St 450. In the 
last case dted the court said, at page 455 of 
37 Ohio St: "For many purposes, a corpo- 
ration is regarded as having a residence — a 
certain fixed domidl. In this state, where 
corporations are required to designate in 
their certificates of incorporation the place 
of the principal office, such office is the dom- 
idl or residence of the corporation. The 
prindpal office of a corporation, which con- 
stitutes its residence or domidl, is not to 
be determined by the amount of bustness 
transacted here or there, but by the place 
designated In the certificate. True, several 
offices may be established at the place sped- 
fled in the certificate, as it is soffldent, un- 
der this statute, to specify the 'county or 
place.' But where a single office is establish-, 
ed in the county, or township, or dty, or 
other place designated, no further inquiry as 
to the Identity of the principal office Is ad- 
missible." We are clear, therefore, that tbe 
place designated in the charter of local cor- 
porations as their prindpal office or place of 
business must be held to be the residence of 
such corporations. This being true^ it fol- 
lows that the conditional sales contracts 
were of no effect as to creditors of the ven- 
dee, because tbe contracts were not filed in 
the auditor's office of Pierce county where 
the vendee resided. 
The Judgment is therefore affirmed. 

CROW, C. X, and CHADWICK, GOSE, and 
PARKER, JJ., concur. 



(M Aril. 422) 

PATTY T. GREBNLEB COUNTT. 

(Supreme Court of Arizona. March 6, 1913.) 

1. COV:«TIES <S 70*)— OfTICBBS— SAlJiBIBS— 

PowEB TO Fix. 

Const, art. 12, g 4, empowering the board 
of supervisors to fix salaries for all county of- 
ficers for whom no compengation la provided by 
law, to remain in effect until changed by gener- 
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al law, did not antliorice the loard of anper- 
Tiaors to fix the compenBation of ofticen, such 
as the sheriff, whose salary was fixed under the 
territorial laws ; Const art 22^ I 2, and Civ. 
Code 1901, pars. 2600, 2602, proTidin; compen- 
sation by way of salary for sheriff, so that tliey 
were not otticers "for whom no compensation 
was provided by law," within the meanins of 
the Constitution. 

[Ed. Note.— For other cases, see Counties, 
Cent Dig. S| 104-113, 116-117; Dec. Dig. f 
70.*] 

2. Officebb (I 100*)— SALABiBa— Chan QE. 

Any power given to county boards of su- 
pervisors by Const art 12, | 4, authorizing 
them to fix all salaries of county officers for 
whom no compensation is provided by law, 
which salaries shall remain in force until 
changed by general law, was only intended to 
be exercised temporarily during the time be- 
tween admission to statehood and the enact- 
ment of legislation "by general law" ; article 
4, i 17, prohibiting the change of compensa- 
tion of public officers during their term of of- 
fice, not applying to compensation fixed by the 
board of supervisors. 

[E<d. Note.— For other eases, see Officers, 
Cent Dig. U 152-167 ; Dec. Dig. S lOO.*] 

Appeal from Superior Court, Greenlee Coun- 
ty; F. B. Laine, Judge. 

Action by John D. Patty against the Coun- 
ty of Greenlee. From a Judgment for defend- 
ant, plaintiff appeals. AfiSrmed. 

L. Kearney, of Clifton, for appellant. B. 
y. Borton, of Clifton, for appellee. 



ROSS, J. The appellant Is the sheriff of 
Greenlee county, having been elected thereto 
at the December 12, 1911, election, under the 
provisions of the Elnabllng Act and the laws 
of the territory of Arizona. Arizona was ad- 
mitted into the Union as a state February 
14, 1912, on which date appellant was induct- 
ed into the ofBce of sheriff. SheriffB, under 
the laws of the territory of Arizona, had 
been compensated for their services by fees 
and salary. However, the salaries were nom- 
inal, and in first, second, and third class 
counties were allowed by the board of super- 
visors, and were not to exceed $600. Para- 
graph 2600, R. S. Arizona 1901. In fourth, 
fifth, and sixth class counties they were al- 
lowed, in addition to fees, a salary not less 
than $300, nor more than $000, per annum, 
payable quarterly. Paragraph 2602, Id. 

The Constitution, which became effective 
February 14, 1912, by section 17, art 22, 
abolished the fee system, and provided that 
all state and county officers and all Justices 
of the peace and constables, whose precinct 
includes a city or town or part thereof, should 
be paid fixed and definite salaries. 

Section 4, art 12, Constitution, provides 
that "the duties, powers and qualifications of 
such officers [county officers] shall be as pre- 
scribed by law. The board of supervisors of 
each county Is hereby empowered to fix sal- 
aries for all county and precinct officers with- 
in such county for whom no compensation Is 
provided by law, and the salaries so fixed 



shall remain in full force and effect until 
changed by general law." 

On February 16, 1912, the board of super- 
visors of Greenlee county, presuming to act 
under the provisions of section 4, art. 12, sa- 
pra, by their order fixed the salary of the 
sheriff of that county at $4,600 per annom, 
payable in equal monthly installments. 

The first Legislature of Arizona (Session 
Laws, C. 93, p. 691, effective May 81, 1912) 
classified the counties of the state, and regu- 
lated and fixed the compensation of all coun- 
ty and precinct officers. According to this act 
Greenlee county belongs to the fifth class, 
and the salary of the sheriff is fixed at $3,600 
per annum. Sections 1, 2, and 7, Id. 

It is the contention of appellant that he 
should be paid the salary of $4,600, as fixed 
by the board of supervisors, and not the sal- 
ary as fixed by the Legislature. He accord- 
ingly instituted his suit against the county 
for his salary for the month of September, 
1912, alleging an indebtedness of $375. Judg- 
ment went against him in the trial court, 
from which he appeals. 

The appellant, to sustain his position, ar- 
gues that the Constitution delegated the 
power, by section 4, art 12, supra, to the 
board of supervisors to fix the salaries of 
county and precinct officers "for whom no 
compensation is provided by law," and, the 
board having acted and fixed the salary of 
appellant, the act of the Legislature was In- 
effective to change such salaries, because of 
the inhibition contained in section 17 of ar- 
ticle 4 of the Constitution. That section la 
ae follows: "The Legislature shall never 
grant any extra compensation to any public 
officer, agent servant, or contractor, after 
the services shall have been rendered or the 
contract entered Into, nor shall the compen- 
sation of any public offlcor be Increased or 
diminished during his term of office." 

The compensation of many of the county 
officers under the territorial laws was a fixed 
and definite salary. Such was the case as 
to the county recorder, assessor, superintend- 
ent of schools, and members of the board of 
supervisors and district attorney. The sher- 
UTs compensation conidsted of fees and sal- 
ary. 

[1] It can hardly be contended that section 
4 of article 12 of the Constitution empowered 
the boards of supervisors to fix the compeusa- 
tlon of those officers whose salary was fixed 
under the territorial laws. Under that sec- 
tion they were empowered to fix the salaries 
of officers "for whom no compenaatUm it 
provided by late." It was probably the In- 
tention of the framers of the ConsUtutlen 
that those officers who, tmder the territorial 
laws, were compensated by salaries should 
continue, under statehood, to be paid the 
same salaries ; and, under a line of decisions 
of which Gross v. Kenfleld, 67 CaL 626. Is 
the first to announce the rule, it Is doubtful 
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If tiM Xjegldatare, because of the coBSttta- 
tional Inhibition against- the enlargement or 
Amlnntlon of the compensation of public of- 
ficers during their term, conld pass any law 
affecting the salary of such officers. The 
power of the board of supervisors being lim- 
ited by section 4, art. 12, to fixing salaries 
where "no compensation is provided by law," 
the question Is : Did they have the power to 
fix the salary of appellant, as was attempt- 
ed by their order of February 16, 1912? The 
territorial laws compensated sheriffs both by 
salary and fees. B. S. 1901, pars. 2600, 2602. 
The Constitution (section 17, art 22) took 
from them the fees; but by section 2, Id., 
left In force the territorial law providing 
compensation by way of salary. Sheriffs 
were not, therefore, officers "for whom no 
compensation was provided by law." Treas- 
urers of counties, under territorial law, were 
paid salaries and fees; but, unlike the sher- 
iff, their principal compensation was the sal- 
ary. If the board of supervisors bad the 
power to fix, increase, or decrease the salary 
of the sheriff, they could take the same ac- 
tion on the salary of the treasurer. The ade- 
quacy or inadequacy of the compensation Is 
no element of the board's power or lack of 
power to act. They are limited and confined 
by the very terms of the Constitution to the 
fixing of salaries "for whom no compensation 
la provided by law." 

[2] But granting that the boards of suiter- 
visors were given the power, by section 4, 
art. 12, to fix the salaries of sheriffs, we 
think it was to be exercised temporarily, 
and only during the interim between the 
dates of admission to statehood and proper 
legislation "by general law." 

The i)ower of flxlug, increasing, and de- 
creasing the salaries of all officers of the 
state is made a legislative function by the 
Constitution, and Its power in that respect 
is not limited or qualified, except that the 
compensation shall not "be Increased or de- 
creased during his term of office." One, and 
only one, time is the power granted boards 
of supervisors to fix the salaries of certain 
designated officers, "and the salaries so fixed 
shall remain In full force and effect until 
changed by general law." That is, the board, 
once having fixed a salary, could not there- 
after itseU change it; but it must remain 
in full force and effect until changed by gen- 
eral law. 

The prohibition against the Increasing or 
decreasing of the compensation of public 
officers has .reference to "compensation" 
that is "fixed" by the Constitution or by 
legislative act, and not to compensation fix- 
ed by an order of the board of supervisors; 
for that compensation is only temporary 
and "until changed by general law." 

The Constitution, in other places, has em- 
powered functionaries to fix temporarily the 
salaries of subordinate officials, as in the 
case of the rq[)orter of decisions (section 14, 



tttt (9, the AeiA of the Supreme Oonrt (sec- 
tion IT, art 6), and the clerk of the supe- 
rior court (section 18, art V), "until such 
salaries shall be determined (or fixed) by 
law." We think that in each one of these 
provisions, authorizing the Supreme Court' 
and the boards of supervisors to fix sala- 
ries, there is contained an express reserva- 
tion of power In the Legislature to regulate 
and fix the compensation of county and pre- 
cinct officers; and that chapter 93, Session 
Laws 1912, as it affects the salary of appel- 
lant is valid legislation. The salary of ap- 
pellant, if ever properly fixed by the board 
of supervisors, was made at the first session 
of the Legislature, "by general law," "fixed 
and definite." It Is a provision of the Con- 
stitution that the Legislature shall fix, "by 
general law," the salaries of county and 
precinct officers; and it was not contemplat- 
ed that that general scheme devised for uni- 
formity, stability, and regularity should be 
suspended or posti>oned or nullified for any 
length of time, except the Interim between 
admission to statehood and action by the 
Legislature. 

Most of the states of the Union have 
provisions In their Constitutions similar 
to ours, prohibiting the increasing or decreas- 
ing of the salary of a public officer during 
bis term, and the courts have many times 
construed the provisions under varying facts 
and conditions; but no case has been cited 
by counsel, nor have we been able to find 
any case, wherein the question before us 
has been decided. The language of the Con- 
stitutions of Pennsylvania and West Virginia 
differs so slightly from our Constitution in 
the particulars Involved In this case that we 
think their decisions thereon very persuasive. 
In County of Crawford r. Nash, 99 Pa. 253, 
260, the court said: "In Rucker v. Supervi- 
sors, 7 W. Va. 661, which arose under sec- 
tion 9 of article 3 of the Constitution of 
West Virginia, which provides that the com- 
pensation of public officers shall not be in- 
creased or diminished during their term of 
office, it was held that this language in the 
Constitution applies only to such salaries 
or compensation of public officers as have 
been definitely fixed or prescribed by law, 
either by the Constitution of the state, or 
by some statute made in pursuance thereof. 
If the ordinances of a city are not laws, 
within the meaning of this clause In the 
Constitution, much less so are the orders 
or agreements of the county commLssloners 
and county auditors in regard to the treas- 
urer's salary. The obvious meaning of the 
Constitution Is that the General Assembly 
should regulate (that is, ascertain and estab- 
lish) the compensation which should be paid 
to the respective county treasurers; and 
that thereafter 'no law' (that Is, no act of 
assembly) should increase or diminish their 
respective salaries during the term for which 
they were elected." 
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We think the "orders and agreements" of 
the board of supervisors were iBtended by 
the Constitution to fill in the hiatus pending 
legislation; and that the salary fixed "by 
general law" Is the salary to which appellant 
Is entitled. 

Judgment of the trial court la afSrmed. 

FRANKMN, 0. J., and CUNNINGHAM, 
J., concur. 



CLARK ▼. MITCHBLt, et al. (No. 1,984.) 
(Supreme Court of Nevada. March 11, 1913.) 

1. Fbauds, Statute of (§ 56*)— Contbact TO 
Relocate Mining Claim. 

An oral agreement between plaintiff, a part 
owner of a mining claim, and one defendant, 
by which the latter was to perform the assess- 
ment work on the claim for 19U9, and plaintiff 
was to convey to him an undivided one-fourth 
of the claim, and defendant was also to relocate 
anotlier claim in the joint names of plaintiS 
and defendant in consideration of plaintiff's re- 
fraining from performing assessment work on 
the claim, is not void under Rev. Laws, § 1069, 
providing that no interest in lands shall here- 
after be created, granted, or assigned unless by 
act or operation of law, or by deed of convey- 
ance in writing. 

[Ed. Note. — For other cases, see Frauds, Stat- 
ute of. Cent. Dig. H 83-89, 136-138; Dec. Dig. 
8 56.»i 

2. Mines and Minerals (§ 46*) — Aqreement 
TO Relocate Mining Clam— Failobb to 
Perfobm Agbeemeni. 

Where there is an oral agreement between 
plaintiff, a part owner of a mining claim, and 
one defendant, by which the latter was to per- 
form the assessment work on the claim for 19U9, 
and plaintiff was to convey to him an undivided 
one-fourtb of the claim, and defendant was also 
to relocate another claim in the joint names of 
plaintiff and defendant in consideration of plain- 
tiff's refraining from performing assessment 
work on the claim, a trust relation is created, 
and if defendant fails to perform the assessment 
work, and the first claim reverts to the public, 
and in relocating the second one he does not 
include i^aintiff as one of the relocators, plain- 
tiff can enforce the trust and recover the share 
which he would have received had defendant 
performed the contract. 

FBd. Note. — For other cases, see Mines and 
Minerals, Cent Dig. { 132; Dec. Dig. | 
46.*] 

3. Mines and Mire&axb (| 46*)— Aobkevent 
TO Relocate Mining Claim— Estoppei. to 
Deny Riohts in Claim. 

Where, under an agreement by defendant 
with plaintiff to relocate a mining claim in their 
joint names, defendant relocates the claim but 
omits plaintiff's name, defendant, in an action 
by plaintiff to recover his share of the claim 
under the agreement, is estopped to deny plain- 
tiff's rights in the claim and cannot question 
the validity of the location. 

FEd. Note. — For other cases, see Mines and 
MineraU, Cent. Dig. $ 132; Dec. Dig. f 
40.*J 

Appeal from District Court, Esmeraldo 
County ; Peter J. Somers, Judge. 

Action by H. R Clark against M. MltcheU 
and others. Judgment for plaiutifF, and de- 
fendants appeal. Affirmed. 



Thompson, Morehouse A Thoatpeon, of Oold- 
field, for appellants. Frank J. Hangs, of 
Cripple Creek, CX>lo., and Augustus TUdeu, of 
Groldfield, for re^ondent 

TALBOT', C. J. This Is an action brought 
by the respondent to obtain a Judgment de- 
claring him to be the owner and to have pos- 
session of an undivided one-half interest In 
a certain mining claim named the Helen, sit- 
uate In Hornsilver mining district, Esmeral- 
da county. The court found the following 
facts substantially In accordance with the 
allegations of the complaint, and as a con- 
clusion of law therefrom determined the 
plaintiff to be entitled to Judgment as prayed 
for. 

"(1) That at all times hereinafter mention- 
ed and until midnight of the 31st of Decem- 
ber, 1909, J. M. Russell, Howard Russell, 
and Elmer J. Chute were the owners of the 
Whirlwind No. 4 lode mining claim, situate 
in Hornsilver mining district, Esmeralda 
county, Nev. 

"(2) That at the time of the making of the 
contract hereinafter mentioned, plaintiff 
Clark and Mr. E. L. Stlngley were the own- 
ers of the Silver King Fraction lode mining 
claim, situated in the above-mentioned dis- 
trict, county and state, and lying adjacent 
to and contiguous with said Whirlwind No. 
4 lode mining claim. 

"(3) That at the time of the making of 
said contract plaintiff had the right, by vir- 
tue of an agreement with said Elmer J. 
Chute, to enter upon said Whirlwind No. 4 
lode mining claim in the place of said Chute 
and perform the assessment work thereon 
for the year 1909, and thereby acquire the 
Interest of said Chute tn said claim. 

"(4) That between the 23d and 29th days 
of December, 1909, Inclusive, plaintiff and 
defendant Mitchell entered Into a contract, 
not In writing, whereby defendant Mitchell 
agreed to perform the assessment work upon 
the said Sliver King Fraction for the year 
1900, in consideration whereof plaintiff 
agreed to convey to him, said Mitchell, the 
midivlded one-fourth of said claim; and 
whereby defendant Mitchell agreed to relo- 
cate said Whirlwind No. 4 in the joint names 
of plaintiff and said Mitchell, each to have 
one-half thereof, in consideration whereof 
plaintiff agreed to refrain from performing 
the assessment work for the year 1909 upon 
said Whirlwind No. 4, and permit the same 
to revert to the public domain so as to make 
the relocation thereof as aforesaid possible. 

"(5) That the terms and conditions of said 
contract were fully kept and performed on 
plaintiff's part, but defendant Mitchell, con- 
trary to the terms of said contract on his 
part to be kept and performed, and with the 
fraudulent purpose of dispossessing the 
plaintiff of said ground, willfully failed to 
perform the assessment work upon said Sil- 
ver King Fraction for the year 1909, and be- 
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cause of such failure the same reverted to 
the public domain and was lost to plalntifC ; 
and said Mitchell In relocating said Whirl- 
wind No. 4 as the Helen lode mining claim, 
as by the pleadings established, omitted to 
include plaintiff as one of the relocators 
thereof, and in violation of the faith and 
confidence reposed in him by plaintiff, and 
with the fraudulent purpose aforesaid, re- 
located said premises in the sole names of 
himself and defendants Shannon and Cariou. 

"(6) That plaintiff wholly relied upon de- 
fendant Mitchell's promise to perform said 
assessment work upon said Silver King Frac- 
tion lode mining claim and to relocate said 
Wldrlwiud No. 4 as aforesaid, and, because 
of his faith in and reliance upon said Mitch- 
ell to perform Ills part of said contract, 
refrained from performing said assessment 
work and making said relocation. 

"(7) That said Helen lode mining claim 
lape over, upon, and Includes part of the ter- 
ritory comprising the said Silver E^ng Frac- 
tion lode mining claim, and the area so 
overlapping said Silver King Fraction con- 
tains the principal discovery of said Helen 
lode mining claim, and from it defendants 
have e^ctracted large quantities of mineral- 
bearing rock and quartz of commercial value. 

"(8) That defendants Shannon and Carion 
acquired their respective Interests in said 
Helen lode mining claim only by virtue of 
the relocation made by defendant Mitchell, 
as aforesaid in violation of the contract 
with and trust and confidence reposed in him 
by plaintiff Clark as above set forth. That 
said defendants did not purchase said inter- 
ests for value or otherwise or acquire the 
sante in good faith or without notice of 
plaintiff's rights in the premises, but took 
the same with full notice of all of the fore- 
going facts." 

This case was argued and submitted to 
this court together with case No. 1,987, en- 
titied H. E. Clark and E. L. Stingley v. the 
same defendants, 130 Pac. 764, appellants 
herein. The two cases are so related that 
they will be considered together. The lat- 
ter action was brought by Clark and Stingley 
to recover Judgment for the possession of 
au undivided three-fourths interest of a cer- 
tain described piece of ground alleged to be 
a part of the Silver King Fraction lode min- 
ing claim. Included between the exterior 
boundaries of the said Helen lode mining 
claim involved in case 1,984, supra. In the 
latter case the fludlngs and decision of the 
court was as follows: 

"That said location of the Sliver King 
Fraction lode mining claim was made for the 
purpose of daimiug a certain piece of va- 
cant ground lying between the Deyllng claim, 
near the westerly end thereof, and the Lime 
Point No. 8 claim, near its easterly end line ; 
also extending northerly between the end 
lines of the Deyling claim and the Lime 
Point No. 1 claim, to a point about 360 or 



375 feet northerly from the southwest cor- 
ner of the Deyling claim and the Lime Point 
claim No. 1, to a point where said end lines 
intersect and cross each other. The plain- 
tiffs also, by virtue of said location, claim 
the piece of ground described as adjoining 
the west end of wliat was known as the 
Whirlwind No. 4 lode mining claim, lying 
about 250 feet northerly from the northerly 
point of the fractions above described. The 
location monument of the said Silver King 
Fraction was placed upon the vacant ground 
sought to be located, about 75 feet north of 
the southwest corners of the Deyling and 
Lime Point No. 1 claims, and the discovery 
work was done about 150 feet northerly from 
the location monument. That on the 23d day 
of December, 1009, the plaintiff H. E. Caark 
made an agreement with the defendant M. 
Mitchell to perform the annual labor upon 
the Silver King Fraction lode mining; claim, 
for an undivided one-fourth interest in the 
same. In compliance with said contract, the 
defendant Mitchell did, or caused to be done, 
some work upon the ground claimed by the 
plaintiff as the Silver King Fraction. The 
evidence fails to show, however, that a suffi- 
cient amount of work was done by the de- 
fendant Mitchell to meet the requirements 
of the law relative to the annual labor upon 
mining claims. That the defendant A. A. 
Carion bad knowledge of the agreement 
which had been made between the plaintiff 
Clark aqd the defendant Mitchell ; but there 
is no evidence which, in my Judgment, w«a 
sufficient to show that tJae defendant O. N. 
Shannon had any knowledge of the agree- 
ment made between the plaintiff, Clark, and 
the defendant MilchelL That on the Ist 
day of January, 1910, the defendants Mitchell, 
Shannon, and Carion located the Helen lode 
mining claim, takhig in the ground which 
had, prior to that time, been claimed as the 
Whirlwind No. 4 lode mining claim, and also 
Including the ground first above described, 
and which was claimed by the plaintiff to 
be a part and portion of the Silver King 
Fraction mining claim. It is claimed by the 
plaintiffs that the defendants, in view of the 
agreement above mentioned, were occupying 
a fiduciary relation to and with the plain- 
tiffs, and that they could not occupy and 
claim any iwrtion of the ground claimed by 
tlie plaintiffs as the Silver King Fraction, to 
the exclusion of the plaintiffs, and to de- 
prive them of their rights and Interest in 
said ground as a portion of the Silver King 
Fraction mining claim. 

"As conclusions of law, I find that a fidu- 
ciary relation did exist between the plain- 
tiffs and the defendants Mitchell and Carion. 
and that the plaintiffs should be entitled to 
recover an undivided three-fourths interest 
in any property which the defendant located, 
as against the defendant Mitchell and Ca- 
rion, provided that any portion of the ground 
80 located by them as the Helen claim shall 
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be found to be & portion of the Silver Klug 
Fraction claim, lawfully claimed and held by 
the plaintiffs herein. The evidence relative 
to the amount of ground alleged to have been 
vacant at the westerly end line of the Whirl- 
wind No. 4 is very conflicting, but, with the 
views entertained by the court as to the 
law of this case. It will not be necessary to 
reconcile the conflicting evidence, nor to pass 
upon the amount of ground which was In- 
cluded In that fraction. From the facts 
above found, the conclusion of the court Is 
that the plaintiffs acquired no rights to that 
vacant fraction of ground lying west of the 
Whirlwind No. 4 lode mining claim, by Tlr- 
tue of the location of the Silver King Frac- 
tion. This last-mentioned fraction was not 
contiguous to the fraction upon which the 
location was made, and the discovery work 
performed, and was situated at least 250 
feet away from the nearest point of the lo- 
cated fraction, and it was an attempt on the 
part of the plaintiffis to indnde in their loca- 
tion two several and distinct pieces of 
ground, separated from each other by a dis- 
tance of at least 260 feet covered by other 
and prior located claims. 

"It does not appear that any location work 
was done upon the premises In controversy. 
No location notice and no monuments were 
erected anywhere in the vicinity of this 
fraction to indicate that any claim whatever 
was made for that fraction. In fact. It ap- 
pears ftom the evidence that all of the 
boundary monuments of the so-called Silver 
King Fraction lode were placed upon prior 
and existing mining claims and a consider- 
able distance from the fractions which were 
open to location, and were sought to be 
claimed as the Silver King Fraction. Mr. 
Lindley, In discussing this proposition, uses 
the following language: 'If the lode of the 
Junior locator on his course reaches or 
crosses the properly established surface 
boundaries of a prior location, the right to 
pursue the vein beyond that point cannot 
be asserted. The end line of the Junior must 
either conform to the cross boundary of the 
senior, or he must, at the expense of aban- 
doning a portion of the lode, so construct 
bis end lines that no part of them shall be 
on territory previously appropriated.' No 
case has been tried by me in which the same 
questions have been presented as those that 
are Involved in this case, and no authorities 
have been cited upon the points Involved, 
but it is unquestionably the law that no two 
separate mining claims can be held by one 
location. It would seem equally true and 
logical that no two separate fractions of 
ground could be held by one location. 

"If my conclusions are correct in this re- 
spect it follows that the defendants in lo- 
cating the Helen lode mining claim did not 
in any manner encroach upon the legal rights 
of the plaintiffs. The complaint of the 
plaintiffs should be dismissed, and the de-- 



fendants have Judgment for their costs here- 
in expended, and it is ordered that Judgment 
be entered accordingly." 

Case No. 1,984 was tried before Judge 
Somers, while case No. 1,987 was tried by 
Judge Stevens. 

On behalf of the defendants It Is contend- 
ed that the oral agreement made between 
dark and Mitchell was void under the stat- 
ute of frauds; that the Silver King Fraction, 
being in two pieces, which were divided by 
other mining locations, only the piece having 
the location point can be held, and that the 
other piece, In which is Included the valuable 
ground In controversy on the Whirlwind No. 
4, relocated as the Helen, is not a valid part 
of the Silver King Fraction. 

[1] We are unable to agree with the con- 
tention that the contract between Clark and 
Mitchell was void because not in writing, 
under section 1069, Revised Laws, which pro- 
vides: "No estate, or interest in lands, oth- 
er than for leases for a term not exceeding 
one year, nor any trust or power over or con- 
cerning lands, or in any manner relating 
thereto, shall hereafter be created, granted, 
assigned, surrendered, or declared, unless by 
act or operation of law, or by deed or con- 
veyance, in writing, subscribed by the party 
creating, granting, assigning, surrendering, 
or declaring the same, or by his lawful agent 
thereunto authorized In writing." This stat- 
ute was Intended to prevent, and was never 
designed to oicourage, fraud. The agree- 
ment, supplemented by the conduct of the 
parties, makes the case very different from 
one Involving only the right to recover on an 
unwritten agreement for the sale of real es- 
tate, for here a fiduciary relation was creat- 
ed by reason of which Clark trusted and dd- 
egated Mitchell to protect Clark's interests. 
If it had been merely an oral agreement to 
sell or exchange mining property or other 
real estate, and Mitchell had declined to per- 
form, the contract would not be enforceable. 
In such a case Clark would not have lost, 
nor Mitchell acquired, the title. The evi- 
dence and findings indicate that. If the agree- 
ment bad not been made, Clark would have 
done the annual assessment work to prevent 
forfeiture of the Silver King Fraction and 
would have gone out himself to relocate the 
Whirlwind No. 4. 

(2] In answer to the contention that Clark 
paid or gave nothing as a consideration, it Is 
suflldent to say that by the oral agreement 
of Mitchell to do the work on the Silver King 
Fraction for a one-quarter interest, and to 
relocate the Whirlwind No. 4 for himself and 
Clark, and by his starting the work and rep- 
resenting that he was doing It, Clark was 
prevented from doing or having the work 
done and from going out to make the reloca- 
tion himself, and unless protected by the 
court lost the ground by reason of Mitchell's 
failure to do the work and make the reloca- 
tion for himself and Clark. Under these dr- 
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eumstances, It would be InequltaUe to allow 
Mitcbell to take advantage of bis own wrong 
and retain for himself and otbers, and cause 
Qark to lose, the title which Clark bad or 
would have acquired and retained if Mitchell 
had not made and broken the agreement to 
protect Clark's interests, and luUad Clark in- 
to believing that the work .would be and was 
being done. There was a trust relation, and 
Quite as much obligation and reliance upon 
Mitchell for the doing of the annual work 
and the making of the relocation as if he had 
been employed as an ordinary agent or had 
been a co-owner in the Silver E^ing Fraction. 
Under the conditions shown, by operation of 
law the interest in the locations agreed to be 
acquired and held for Clark belong to him in 
trust, and he is as much entitled to them as 
he would have been If Mitchell had done the 
assessment work and made the relocation 
with Clark's name. 

In the case of Hunt t. Patcbin (0. C) 86 
Fed. 816, there were three owners as tenants 
In common of three mining claims, and by 
failure to do the annual work there was a 
forfeiture. The relocation by one of the 
owners was adjudged to be in trust for the 
others. In the course of the opinion, Judge 
Sawyer said: "I am entirely satisfied that 
these claims were relocated under the new 
names at the time for the benefit of all the 
original owners, or else they were located in 
b«d faith by defendant, after giving bis as- 
sociates, by his conduct, the right to believe, 
and when they did believe, that the location 
was for the benefit of all. Under this state 
of facts, I am clearly of the opinion that a 
trust arises in favor of complainant under 
the operation of law. * * ♦ It was his 
duty not to permit a forfeiture for the pur- 
pose of relocating and acquiring the whole 
for himself without their knowledge and eoii- 
sent. By conferring with them and- arrang- 
ing to forfeit, and relocate fOr the benefit of 
all, he misled them, and violated the confi- 
dence reposed in him, if he relocated clandes- 
tinely for the benefit of himself alone. By 
bis act and this breach of faith he threw his 
associates off their guard, and prevented 
them from taking other means to protect 
their interests. • • * In Lakin v. Min- 
ing Co. [C. C] 11 Sawy. 238, 25 Fed. 337, a 
case similar, but not exactly Uke this, it was 
held that 'where one party, wrongfully, ob- 
tains the legal title to land, which In equity 
and good conscience belongs to another, 
whether he acts in good faith, or otherwise, 
he will be charged in equity as a construc- 
tive trustee of the equitable owner.' Can it 
be doubted, on the focts as they appear In 
the pleadings and evidence, that defendant 
got whatever title he has to the interest of 
complainant and Jamee in the mines in ques- 
tion through a breach of faith and confi- 
dence? It seems to me not He must there- 
Joro be charged as trustee of their interests." 

In the case of Royston t. Miller (CC.) 



76 Fed. 60, Involving the Kingston mines In 
Lander county, Judge Hawley bdd that a 
co-owner who undertakes to do the work 
necessary to bold mining claims cannot ac- 
quire any Interest In them as against his co- 
owners because of the failure to do such 
work. 

In Reagan v. McKlbben. 11 S, D. 270, 76 
N. W. 943, it was held that an agreement to 
locate a mining claim for the benefit of others 
Is valid although not in writing. 

In Book V. Justice Mining Co. <C. 0.) 68 
Fed. 108, the locating of claims at Virj^la 
City by individuals In their ovm names and 
the doing of the annual assessment work 
thereon for a corporation was held to be for 
the benefit of the corporation. 

In the case of Trice t. Comstock, before 
the Circuit Court of Appeals, 121 Fed. 622, 
67 C. C. A. 618, 61 Ll R. A. 176, it is said 
In the opinion : "For reasons of public poli- 
cy, founded In a profound knowledge of 
human intellect and of the motives that in- 
spire the actions of men,, the law peremp- 
torily forbids every one who, in a fiduciary 
relation, has acquired Information concern- 
ing or interest in the business or property of 
ills correlate, from using that knowledge or 
interest to prevent the latter from accom- 
plishing the puri>Qse of the relation. If one 
ignores or violates this prohibition, the law 
charges the Interest or the property which 
he acquires In this way with a trust for the 
benefit of the ottier par^ to the relation, at 
the opti(m of the latter, while it denies to 
the former all commission or compensation 
for his services. • ♦ • And, within the 
prohibition of this rale of law, every relation 
in which the dnty of fidelity to each other is 
imposed upon the parties by the established 
rales of law is a relation of trust and confi- 
dence. The relation of trustee and cestui que 
trust, principal and agent, client and attor- 
ney, employer and an employ^, who through 
the employment gains either an Interest In 
or a knowledge of the property or business 
of bib master, are striking and familiar illua- 
trations of the relation. From the agreement 
which underlies and conditions these fiduci- 
ary relations, the law both imt^ies a contract 
and imposes a duty that the servant shall 
be faithful to bis master, the attorney to his 
client, the agient to his principal, the trustee 
to his cestui que trust, that each shall work 
and act with an eye single to the Interest of 
his correlate, and that no one of them shall 
use the interest or knowledge which he ac- 
quires through the relation so as to defeat 
or hinder the other party to it in accomplish- 
ing any of the purposes for which it was 
created. 2 Sugden on Vendors (8th Am. Eid.) 
406-409; Mechem on Agoicy, pp. 456, 456; 
Tisdale v. Tisdaie, 2 Sneed [Tenn.] 596, 608, 
64 Am. Dec. 775; Ringo r. Binns, 10 Pet 
269, 280, 9 L. QL 420; McKinley T. WlUiams, 
74 Fed. 94, 95, 20 O. a A. 312, 318; Lamb t. 
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Evans a893) 1 Chan. Dir. 218, 226, 236 ; Con- 
necticut Mutual Life insurance Co. t. Smith, 
IIT Mo. 261, 295, 22 S. W. 623, S8 Am. St. 
Rep. 656; Van Epps t. Van Ei>ps, 9 Paige 
[N. T.] 237, 241; 1 Lewln on Trusts, 246, 
ISO; Davis v. Hamlin, 108 111. 39, 49, 48 Am. 
Rep. 541; Winn v. Dillon, 27 Miss. 494, 497; 
People V. Township Board, 11 Mich. 222, 225 ; 
Crumley ▼. Webb, 44 Mo. 444, 454, 10 Am. 
Dec. 304; Lockhart v. Rollins, 2 Idaho 
[Hash.] 503, 511, 21 Pac 413; Eoff v. Irvine, 
108 Mo. 378, 383, 18 S. W. 907, 32 Am. St 
Rep. 609; Robb v. Green (1895) 2 Q. B. 815, 
317, 318, 319, 320 ; Louis v. Smellle (1895) 73 
Law Times (N. S.) 226, 228; Gardner v. Og- 
den, 22 N. T. 327, 343, 350, 78 Am. Dea 192." 

[3] Extensive consideration Is given In the 
briefs as to whether under conflicting or 
later decisions two noncontiguous pieces of 
ground, separated by prior claims, may be 
held under one location, and as to bounda- 
ries, and whether monuments or distances 
control. As under the agreement Mitchell 
was the trusted agent or representative of 
Clark, for the doing of the work on the Sil- 
ver King Fraction and for relocating the 
Whirlwind No. 4, and Mitchell was in duty 
bound to protect Clark to the extent of the 
interests agreed upon In the Silver King 
Fraction and in the relocation of the Whirl- 
wind No. 4, Mitchell as a tenant in common 
la estopped from denying the rights of Clark 
In the claims, as recognized by their agree- 
ment. Whether the relocation made by 
Mitchell contains more or less ground, and 
whether the Sliver King Fraction may hold 
a piece of land segregated from its location 
point, are not questions properly in issue in 
these cases. These x>artles being in equity 
tenants in common, whatever rights Mitchell 
acquired by location or by possession, or 
otherwise, in the ground, would inure to the 
benefit of Clark to the extent of the un- 
divided interest to which he Is entitled. 
Whether one or more of the locations are 
valid or snbsequ^it to others Is not material. 
The undivided Interests of Clark and Mitch- 
ell stand on a common basis, dlfFerently than 
if a stranger were seeking to recover the 
land on the claim that their location was 
void and that he bad made the first valid 
one. 

In Trice v. Comstoek, supra, the court said: 
"It is contended that no trust arose because 
Trice and Beamer had no interest In or con- 
trol over the lands. But no Interest or con- 
trol of the property to which the agency re- 
lates is essential to the raising of the trust 
The fiduciary relation and a breach of the 
duty it imposes are suflScient In themselves. 
Winn V. Dillon, 27 Miss. 494, 497; People v. 
Township Board, 11 Mich. 222, 225 ; Crumley 
V. Webb, 44 Mo. 444, 454, 10 Am. Dec. 304 ; 
Lockhart T. Rollins, 2 Idaho, 503, 511, 21 
Pac. 41.3. If one emplojrs and pays an agent 
to investigate the title or the character of 
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land for the purpose of purchasing It, and 
the agent uses the knowledge he acquires in 
this way to forestall his principal and ob- 
tain a title to the property for himself, it is 
no answer to the suit of the former to re- 
cover the land from his agent that the em- 
ployer never had any title or Interest In It, 
or that he was not Injured by the action of 
the agent" 

In this case, of Clark alone against the de- 
fendants, the Judgment will be affirmed. A 
different order will be made In the other 
case. 

NORCROSS, J., concurs. 

Note. — McCARRAN, J., having become !£ 
member of the court after the argument and 
submission of the case, did not participate 
In the opinion. 



CLARK et al. v. MITCHELL et aL 
(No. 1,987.) 

(Supreme Court of Nevada. March 11, 1913.) 

Pbinoipal and Agbnt (J 177*)— Rblooatiow 
OF Claim— Ekfkct of Noticb to Agbnt. 

Under an agreement tietween plaintiff and 
defendant M., by whicli the latter was to re- 
locate a mining ciaim in their joint names, de- 
fendant M. relocated the claim bnt omitted 
plaintiff's name as a relocator and included the 
name of defendant S. Held, that the ignorance 
of S. as to the agreement will not affect tlie 
right of plaintiff to enforce the agreement, as 
the location was made by M., and notice to an 
agent is notice to the principaL 

[Ed. Note.— For other cages, see Principal 
and Agent, Cent Dig. \\ 670-679; Dec Dig. i 

177.*] 

Appeal from <Distrlct Court, EsmeraldA 
County; Peter J. Somers, Judge. 

Action by H. E. Clark and another against 
M Mitchell and others. Judgment for de- 
fendants, and plaintiffs appeaL Reversed, 
and Judgment rendered. 

Frank J. Hangs, of Cripple Creek, Colo., 
and Augustus Tllden, of Goldfleld, for appel- 
lants. Thompson, Morehouse & Thompson, of 
Goldfleld, for respondents. 



TALBOT, O. J. The findings of fact In 
this action are set out with the findings in 
the case of H. E. Clark, one of the plaintiffs 
herein, against the same defendants, 130 
Pac. 760, in the opinion this day filed in that 
case, which relates to the same property and 
agreement Under the facts and the law as 
determined In tliat case, the Judgment in this 
case must be reversed. 

The claim and recovery by Clark in that 
action being for an undivided one-half in> 
terest in the Helen mining claim, which wa4 
a relocation of the Whirlwind No. 4, an^ 
the claim In this action being for an undlvlA 
ed three-fourths Interest In the ground wlth- 
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to the Itaes of the Sliver King Fraction, and 
lapped by the Helen, the further question 
has arisen as to the extent of the recovery 
in this action. The Helen having been lo- 
cated In the names of the three defendants, 
tostead of to the names of Clark and Mit- 
chell, as agreed by Clark and Mitchell, It Is 
said that there Is no evidence to the state- 
ment showing that Shannon had any knowl- 
edge of the agreement between Clark and 
Mitchell, and consequently It Is argued that 
Shannon Is entitled to hold a one-third to- 
terest which could not be affected by the 
agreement of which he was not aware. If 
Shannon had made the location for himself, 
or by an agent who was not aware of the 
agreement, there might be some force to 
this contention; but, accordtog to the evi- 
dence of Mitchell and Shannon, the location 
was made by Mitchell, who placed Shan- 
non's name on the location notice, and con- 
sequently any rights Shannon obtatoed to 
the property were acquired through an agent 
who had knowledge, bindtog upon Shannon, 
that Mitchell had agreed to do the work on 
the Silver King Fraction for a one-quarter In- 
terest, so as to preserve the rights of Clark 
and Sttogley to the remaining three-quarters 
toterest to that claim. On the tlteory that 
notice to the agent is notice to the prlJacIpal, 
and the agent betog well aware that he bad 
agreed to perform the work to protect from 
forfeiture the rights of Clai^ and Sttogley, 
they are entitled to a judgment for an un- 
divided three-fourths interest accordingly. 

In remandtog a case it is seldom that this 
court will order the entry of a reverse Judg- 
ment without a new trial, which should al- 
ways be allowed when there is any proba- 
bility that new facts might be established 
which would materially afTect the rights of 
litigants. After the trials to these two 
cases, the findings are so well supported by 
the evidence, and by the testimony of the 
parties themselves, that we conclude that a 
new and expensive third trial could not to 
any way change the result, and would be 
only an unnecessary expense and hardship. 
Consequently, the district court is directed 
to enter a Judgment to favor of the plaintiffs 
for an undivided three-fourths interest in 
the piece of ground claimed by them which 
was withto the boundaries of the Sliver King 
Fraction, and described or demanded in the 
complatot. If desired or requested by any 
of the parties, the court may take evidence 
for the purpose of making a deacription of 
this piece of ground more specific to the 
Judgment 

NORCROSS, 3., concurs. 

NoTB.— McCARRAN, J., havtog become 
a member of the court after the argument 
and submission of the case, did not partici- 
pate in the opinion. 



STATE ▼. MIBCOVICH. (No. 2.032.) 
(Supreme Court of Nevada. March 14, 1913.) 

1. Cbuiinal liAW (S 518*)— EviDBNCB— Con- 
fession— Necessity OF Caution. 

Voluntary statements made by accused 
while in custody, without the use of force, 
threats, inducements, or promises, or hope of 
reward, were not inadmissible in evidence mere- 
ly because he was not first informed that they 
might be osed against him ; there being no 
statutory provision in this state that confes- 
sions shall not be admitted unless it appears 
that accused was warned that what he should 
■ay might be nsed against him. 

[Ed. Note. — ^For other cases, see (Criminal 
Lawj Cent Dig. tg 1157-1162; Dec Dig. i 

2. Criminai, liAW (I 1186*)— Appkai/— Habu- 

Li:S8 E^tBOB. 

Where the evidence showed condosively 
and was undisputed that accused killed deceased 
with a knife, the admission of his statements as 
to his possession of the knife by which deceased 
was killed, even if erroneous becanse he was not 
warned that they might be used against him, 
did not require a reversal in view of Rev. Laws, 
I 7302, requiring the court, after hearing the 
appeal, to give judgment without regard to 
technical error or defect not affecting the sub- 
stantial rights of the parties, and section 7488 
providing that no judgment shall be set aside 
or new trial granted on the ground of misdirec- 
tion of the ^ury or improper admission or re- 
jection of evidence, or for error as to any mat- 
ter of pleading or procedure, unless the court, 
after an examination of the entire case, is of 
the opinion that the error has resulted in a 
miscarriage of justice or has actually prejudiced 
the defendant in respect to a substantial right 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. {§ 3215-3219, 3221, 3230; Dfec. 
Dig. i 1186.*} 

3. CanriNAi, Law (| 723*)— Tbiai/— Argument 

OP Counsel. 

A remark of the district attorney in arguing 
in favor of the death jienalty that if the jury 
could not pronounce by their verdict the death 
penalty upon defendant, "Let's resurrect old 
Casey that killed Mrs. H. and let him live 
axain," without stating the facts in regard to 
the commission of the crime for which Casey 
was hanged, and evidently with the assump- 
tion that the jurors were aware of the punish- 
ment suffered by him, was not beyond the 
bounds of legitimate argument 

[Ed. Note.— For other cases, see Criminal 
r>aw. Cent Dig. St 1663, 1674, 1676; Dec Dig. 
§ 72^.*] 

4. CBiMiNAt liAW (S 724*)— Tbiai.— Aboument 
OF Counsel. 

On a trial for murder, where there was 
evidence that accused had stated that he was 
an anarchist, a reference to him by the district 
attorney in his argument as an anarchist was 
not prejudicial error. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. { 1679; Dec Dig. { 724.*] 

5. Criminal Law ({ 724*)— Tbial— Aboument 
OP Counsel. 

Prosecuting attorneys are not justified in 
their argument in accusing a defendant with 
being guilty of offenses against the statutory or 
moral law, as to which there is no evidence; 
mere abuse or the application of vile epithets 
not being proper argument. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. i 1679; Dec Dig. f 724.*] 
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6. CsnnNAL Law (§ 723*)— Tbiai^-Aboument 

OF Ck)nN8EL. 

On a trial for murder, where a state'i wit- 
ness on cross-examination had denied that he 
had advocated "swinging" accused, but admit- 
ted that he thought that the crime was such 
that the connty should be saved the expense, it 
was not error for the district attorney to refer 
to such testimony as an argument in favor of 
the death penalty. 

[Ed. Note.— For other cases, see Criminal 
Lew, Cent. Dig. g 1676 ; Dec. Dig. i 723.*] 

Appeal from District Court, Nye County ; 
M. R. Averlll, Judge. 

Andrinza MIrcovlcb was convicted of mur- 
der in the first degree, and lie appeals. Af- 
firmed. 

J. E. McNamara, of Tonopah, for appellant 
Cleveland H. Baker, Atty. Qen., for the State. 

TALBOT, O. J. Defendant was convicted 
of tiie crime of murder in tlie first degree 
under an indictment charging him with the 
killing of John Gregovich by stabbing with 
a knife at Tonopab on tbe 14th day of May, 
1912. Upon the trial, the case was submitted 
to the Jury upon the evidence introduced on 
the part of the state. 

[1 ] Two errors are assigned as grounds for 
reversal of the Judgment It is contended 
that tlie court erred in admitting certain 
statements and admissions in the nature of 
confession made by defendant to certain offi- 
cers in Nye county shortly after the assault 
and while he was in custody. Tbe proof 
shows that these statements were made toI- 
ontarily by tbe defendant, and without the 
use of force, threats, inducements, or prom- 
ises, or hope of reward ; but there is no 
slwwlng tliat previous to making such state- 
ments, the officers tiaving defendant in cus- 
tody informed him that, if he made any 
statements, they might be used against him. 
This assignment of error is without merit as 
there is no statute in this state, as there is 
in a few states, forbidding the admission of 
a confession made by a defendant in custody, 
unless it appears that he was warned that 
wliat he should say might be used against 
him. Cyc. vol. 12, p. 463, treating this ques- 
tion, says : "The fact that a voluntary con- 
fession is made without the accused having 
been cautioned or warned that it might be 
used against him does not render it incompe- 
tent unless a statute invalidates a confes- 
sion made where the accused is not first cau- 
tioned. In Texas, by statute, a confession 
made by a prisoner while in custody is inad- 
missible, unless he was warned that what 
he should say might be used against bim; 
and there are similar provisions in other 
states. It is not the duty of a police officer, 
in the absence of a statute, to caution a pris- 
oner as to the consequences of making a 
statement if tbe statement is voluntary, but 
merely to refrain from inducing him to make 
a statement" 

(21 If we had a statute providing that 



statements made by a person under arrest 
cannot be proven unless it is shown that they 
have been made after he has been warned 
that they may be used against him, still the 
admission of the testimony to prove the dec- 
larations of the defendant in regard to tlie 
knife would be error without prejudice, be- 
cause without this testimony it is conclusive- 
ly shown that tbe defendant killed the da- 
ceased with a knife. If there were nottiing 
to Indicate the commission of the oftense, ex- 
cept circumstantial evidence wliich left a 
doubt the question as to whether it was er- 
ror to admit evidence that tbe defendant 
made admissions or said that he had the 
knife with which the deceased was killed, 
without first showing tliat he had been warn- 
ed that any declarations he might make could 
be used against him, might be material, while 
It is not so in the face of tbe direct and un- 
disputed evidence that the accused killed the 
deceased with a knife. The same may be 
said regarding evidence of other declarations. 
The Revised Uiws provide at section 7302 
that "After hearing the appeal, the oouit 
shall give Judgment without regard to tech- 
nical error or defect which does not aCCect 
the Bubstantial righta of the parties;" and 
at section 7468 that "No judgment shall be 
set aside, or new trial granted, in any case 
on the ground of misdirection of the Jury or 
the improper admission or rejection of evi- 
dence^ or for error as to any matter or plead- 
ing or procedure, unless in the opinion of the 
court to which application is made, after aa 
examination of the entire case, it shall ap- 
pear that the error complained of has result- 
ed in a miscarriage of justice, or has actual- 
ly prejudiced tbe defendant in respect to a 
substantial right" These prorisions have 
been slightly modified or broadened by the 
new Code, but are substantially similar to 
the one passed at tbe first session of tbe 
territorial Legislature and in force for more 
than 50 years ; and they are nearly the same 
as tbe one more recently recommended by tbe 
American Bar Association. Statutes 1861, p. 
490, I 689; Compiled Laws 1900, | 4534. 

This court has often applied this statute in 
murder and other cases, and refused to set 
aside convictions or remand actions for new 
trials which did not affect the substantial 
rights of the accused. State ▼. Williams, 31 
Nev. 360, 102 Pac. 974; State ▼. Jackman. 31 
Nev. 511, 104 Pac. 13 ; State ▼. Skinner, 32 
Nev. 70, 104 Pac. 223; State v. Simpson, 32 
Nev. 138, 104 Pac. 244, Ann. Caa 1912C, 115 : 
State V. Petty, 32 Nev. 384, 108 Pac. 934, 
Ann. Cas. 1912C, 223; SUte t. Martel, 32 
Nev. 395, 108 Pac. 1097; State t. Depoister. 

21 Nev. 107, 25 Pac. 1000 ; State v. Vaughan, 

22 Nev. 285, 39 Pac. 733; State v. HnrUey, 
22 Nev. 342, 40 Pac. 372, 28 L. B. A. 33; S. 
N. M. Co. V. Holmes M. Co., 27 Nev. 108, 73 
Pac. 7.'59, 103 Am. St Bep. 759; State t. 
Smith, 33 Nev. 439, 117 Pac. 19. 
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In State r. Bnster, 28 Nev. 848, 47 Pac. 
194, It was beld that the failnre of the trial 
court to make the proper order gtrlklng out 
the testimony of a witness concerning a con- 
fession was harmless error, because the same 
confession was conclusively established by 
several other witnesses whose testimony was 
not contradicted. As the evidence was clear 
and undisputed that Mlrcovlch killed Greg- 
ovlch by stabbing him with a knife, in the 
presence of numerous people, at the railroad 
Station, the Jury could not have found other- 
wise, regardless of whether testimony relat- 
ing to a confession or statements concerning 
the knife were properly or Improperly ad- 
mitted. The closing argument of the district 
attorney was an appeal to the Jury to up- 
hold the law and fix by their verdict the 
death penalty. Upon the conclusion of this 
argument, exception was taken thereto by 
counsel for defendant. No particular portion 
thereof was at the time pointed out as ob- 
jectionable ; nor was any request made that 
the court instruct the Jury to disregard the 
same or any portion thereof. The court, in 
the course of its Instructions, admonished 
the Jury as follows: "Ton should bear In 
mind that it Is your duty to determine what 
the facts In this case are from the evidence, 
and not from the statements of the Judge, or 
from the statements made by any attorney 
during the progress of the case oi in his ar- 
gument" 

The objectionable portions of the argument 
pointed out In the brief are as follows: 
"Why, gentlemen of the Jury, if you cannot 
pronounce by your verdict the death penalty 
npon this defendant, I say, let's resurrect 
old Casey that killed Mrs. Hislop in Goldfield 
and let him live again. • • • There Is 
another feature. Ton have the society of 
this country to uphold and maintain. If you 
can't do It, who will? If the Jurors of this 
county cannot uphold the law, who will? If 
It is not guarded and protected and main- 
tained, how long will it be before anarchists 
take possession of this country? What is an 
anarchist? He is worse than the black hand, 
because an anarchist does not l>elieve In gov- 
ernment or in law. That is the proposition 
yon must consider. When old Tom was ask- 
ed whether he advocated the swinging of 
this man without a trial, and If he did not 
go up and down the streets of Tonopab mak- 
ing such remarks, he said, 'No,' but he thought 
tbat the crime was such that this county 
sbould have been saved the expense. There 
Is no excuse in this county for mob law; as 
long as we have courts, as long as we have 
tnen of courage, as long as we have men of 
bonest consciences who have the good of the 
community at heart, there is no necessity of 
mob law in this western country, and there Is 
no necessity for it in any country. • • • 
We don't want it. We will not have it, gen- 
tlemen ; but, If yon don't enforce the law, I 
say tbat you cannot deter crime. You can- 



not keep these anarctatata fMn eoming iutu 
this country, killing our Presidents, and iciJl- 
ing honest, honorable men. Think of that. 
Oh, but he committed this crime while there 
were dozens of people around. When yon 
go to your Jury room to consider your ver- 
dict, gentlemen, that fact, and that fact alouc, 
will show yon that this man sought the time 
and the place and the opportunity to do wliat 
he did do. Wasn't McKlnley killed In ■ 
crowd, and wasn't Garfield killed at a rail- 
road station amidst a rush of people? I say 
that he deliberately sought the time, the 
place, and the opportunity to do what be 
did." 

[3] We do not think tbat the leferenoe by 
the district attorney to "resurrecting poor old 
Casey" was beyond the bounds of legitimate 
argument to the Jury. He did not state the 
facts in regard to the commission of the 
crime for which Casey had been hanged, and 
apparently made the remark more by matter 
of comparison, and evidently with the as- 
sumption tbat the members of the Jury were 
already aware of the punishment suffered by 
Casey. 

[4, B] If the accusation by the prosecuting 
o£Bcer that the defendant was an anarchist 
had not been supported by evidence that the 
defendant had so stated himself, it might 
have been prejudicial error, as was the ac- 
cusation by the district attorney in his argu- 
ment before the Jury in the case of State v. 
Rodriguez, 31 Nev, 845, 102 Pac. 863, that 
he was a "macque," whai there was no evi- 
dence to support It Prosecuting officers are 
not Justified, In their zeal to convict, in ac- 
cusing persons on trial charged with crime 
with being guilty of offenses against the stat- 
utory or moral law when there is no evidence 
to substantiate their assertions. Mere abuse 
or the application of vile epithets, unsuiq^ort- 
ed, is not proper argument. 

[6] The comment of the district attorney 
on, and in accordance with, the testimony 
given by a witness on the trial, who stated 
that he had not advocated on the streets of 
Tonopah the swinging of the accused, but 
be thought that the crime was such that the 
county should have been saved the expense, 
is not deemed reversible error, under the cir- 
cumstances. Whether the vritness thought 
that the expense should be saved by banging 
the accused without a trial, or by dismissing 
the charge against him, Is not made certain. 
If such testimony had been offered by the 
state, and objection made. It would have been 
properly excluded; but as It was brought out 
by cross-examination on the part of the de- 
fendant, apparently for the purpose of show- 
ing the feeling of the witness, it was not 
error for the district attorney to quote the 
testimony after it had been elicited by the 
defendant, even if it be inferred from the 
language used by the witness that he favor- 
ed the lynching of the accused. It is a dif- 
ferent situation than it would be If such tes- 
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tlmony had been Introduced by the state, 
under the objection and exception of the de- 
fendant, and thereafter the district attorney 
had made the comment and the defendant 
bad taken specific exception. 

The Judgment and order denying the mo- 
tion for a new trial are affirmed, and the 
district court is directed to fix a time and 
make the proper order for having its sentence 
carried into effect by the warden of the state 
prison. 

NORCROSS, J. I concur in the Judgment 
and in the opinion of the Chief Justice gen- 
erally. The closing argument of the district 
attorney, to which serious objection has been 
urged upon the appeal, in some particulars 
I think Is not to be commended. This argu- 
ment was directed entirely to an appeal for 
the infliction of the death penalty. In view 
of the record in this case, however, I am of 
the opinion that the argument did not violate 
the substantial rights of the defendant 

Note. — McCAKBAN, J., having become a 
member of the court after the argument 
and submission of the case^ did not partici- 
pate in the opinion. 



MONAHAN T. AI/IiBN. 
(Supreme Court of Montana. Feb. 28, 1&13.) 
VmfDOB AND PURCHASEB (J 16*)— INCOMPLETE 
Co NTH ACT 

An offer to sell certain land for $43,800, 
payable $5,000 on execution of the deed, and 
$38,800 "on such terms and subject to such 
agreements as we may hereafter make," with 
an acceptance thereof, followed by an agree- 
ment as to times and amounts of deferred pay- 
ments, and that they should be secured, the char- 
acter of the security, however, being left open 
for determination at a future meeting, does not 
make a complete contract, so as to be binding; 
the material term of security not being 
agreed on. 

[Ed. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. {| 17, 20; Dec. Dig. i 
16.»] 

Appeal from District Court, Park County; 
Frank Henry, Judge. 

Action by B. I* Monahan against F. W. 
Allen. Judgment for defendant; plaintiff 
appeals. AUirmed. 

B. M. Hall, of Helena, and J. A. Poore, of 
Butte, for appellant. Fred !<. Gibson, of lAv- 
ingston, for respondent 

HOLLOWAT, J. This Is an action for 
damages for the breach of a contract The 
complaint alleges that on September 30, 1909, 
the defendant gave to the plaintiff an option 
In writing to purchase the Allen ranch, com- 
prising 4,380 acres, at $10 per acre; that 
the option was to continue for 30 days, but 
within that period it was extended tintll 
December 1st A copy of the writing refer- 
red to Is attached to the complaint. After 



redtlng that the option to purchase is given 
to Monahan, and describing the land, the 
writing contains this principal clause: "It is 
hereby agreed that if the option for the pur- 
chase of the above property be exercised, that 
the terms for which shall be a payment of 
five thousand dollars ($5,000) cash at the 
time of the signing of deeds of conveyance 
and the remainder of the purchase price oC 
$10.00 per acre shall be paid on the terms 
and under such agreements as may hereafter 
be made." It Is further alleged: That after 
this writing was executed and delivered the 
defendant Instructed plaintiff to deposit the 
first Installment of the purchase price in any 
bank In livlngston. That thereafter, and on 
or about November 12, 1909, plaintiff noti- 
fied defendant that be accepted the offer to 
sell "upon the terms set out in said option." 
That on November 29th plaintiff caused to 
be deposited in the National Park Bank ot 
Livingston the first installment of $5,000, 
notified defendant thereof, and demanded a 
deed conveying the property to a named pur- 
chaser, to whom plaintiff had resold the prop- 
erty. That on the 23d day of December, 
1900, plaintiff and defendant agreed upon the 
terms and dates for the payment of the bal- 
ance of the purchase price, as foUows: $3,- 
000 on January 1st of each year for six 
years, beginning with 1911, and the balance 
on January 1, 1917; deferred payments to be 
made at the National Park Bank of lAving- 
ston, and to draw Interest at the rate of 7 
per cent per annum. The plaintiff's readi- 
ness and wUlingness to perform all the terms 
of the alleged contract, a breach by the de- 
fendant, and the special circumstances tend- 
ing to show the amount of plaintiff's dam- 
ages are then set forth. The answer is a 
general denial. Upon the trial, at the con- 
clusion of plaintiff's case, the court granted 
a nonsuit and entered Judgment for defend- 
ant for costs. From that Judgment, and from 
an order denying him a new trial, pi^»Miff 
has appealed. 

1. That the writing, a copy of which is at- 
tached to the complaint. Is not a contract for 
the sale of the Allen ranch, both parties are 
agreed. While it bound Allm to sell. It did 
not bind Monahan to purchase. If anything, 
It was an option, by the terms of which 
Monahan had a right to purchase the Allen 
ranch on or before December 1, 1909. Snida: 
v. Xarbrough, 43 Mont 203, 115 Pac. 411; 
Ide V. Lelser, 10 Mont 6, 24 Paa 695, 24 
Am. St Il«p. 17. Since an (^tlcm. In legal 
effect. Is a continuing offer to sell, which is 
capable of being converted into a valid con- 
tract by acceptance, by the tender of the pur- 
chase price, or by the performance of the 
conditions named in the option, within the 
time stated and before the offer is with- 
drawn (Ide V. Lelser, above; Oordon T. Dar- 
neU, 6 Colo. 802), it foUows that, to consti- 
tute a particular Instrument an option, tht 
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terms of the offer must be such that, when 
accepted, the offer and acceptance wUl con- 
stitute a blndhig contract The peculiar 
characteristics of an option are not involved 
here; and neither are we concerned with all 
the essentials of a valid contract for the 
sale of real property. Speaking broadly, 
every express, executory contract, upon anal- 
ysis, resolves Itself into an offer by one 
party and an acceptance by the other (7 Am. 
ft Kng. Ency. of Law [2d Ed.] 125) ; and since 
an option is a continuing offer convertible 
into a contract by acceptance, it is subject to 
the same rules of law for determining its 
sufficiency as any other offer made in antici- 
pation of the formation of a binding con- 
tract 

Oar first inquiry, then, is: Was the offer 
made by Allen sufficient, so that, when ac- 
cepted by Monahan, a binding contract for 
the sale of the Allen ranch resulted? The 
option was executed and delivered on Sep- 
tember 30th. Monahan testified that he ac- 
cepted the offer, and notified AUen of his ac- 
ceptance, about November 17th. Paraphras- 
ed, Allen's offer Is this: "I will sell you my 
ranch (describing it) for $43,800, payable $5,- 
000 upon the execution of the deed, and 
$38,800 upon such terms and subject to such 
agreements a« we may hen-eafter make." 
Monahan alleges that he accepted this of- 
fer "upon the terms set out in said option." 
In other words, Monahan agreed to purchase 
the Allen ranch for $43,800, agreed to pay 
$6,000 in cash upon the execution of the deed, 
and the farther sum of $38,800 upon such 
terms and under such agreements as be and 
Allen might thereafter make. Allen did not 
offer to agree to any terms which Monahan 
might suggest, and neither did Monahan 
agree to snbndt to any terms which Allen 
mi^t see fit to Impose. Biven the time for 
the execution of the deed and the payment of 
the first Installment is not fixed. Nothing 
whatever is said as to whether Allen should 
be secured for the payment of the balance 
due, whether he should receive Interest on 
the deferred payments, or whether the deed 
shonld be delivered to Monahan or to the 
named purchaser, when It was executed. 
Indeed, aside from fixing the price of the 
ranch and the amount of the first install- 
ment, all other terms were left for future 
negotiations. The recital that $5,000 was to 
be paid upon the execution of the deed, and 
the balance thereafter upon such terms as 
might be agreed upon, neentives the idea 
that either party contemplated that the en- 
tire balance of $38,800 should be paid at 
once upon the execution of the deed; or, in 
other words, the idea that a cash transac- 
tion was in contemplation is completely disa- 
vowed. Viewed in the light most favorable 
to the appellant, the best that can be said is 
that Allen agreed to execute a deed within 
a reasonable time after receiving notice of 
Monahan's acceptance and upon receiving 
130 P.— 49 



payment <tf tke first Inatallment of $5,000. 
But from any point of view Allen's offer to 
sell was conditional upon the ability of him- 
self and Monahan to agree upon the terms 
for the payment of the balance of the pur- 
ctiase ptice. Such an offer is too vague, in- 
definite, and uncertain to form the basis for 
a contract 

In 1 Page on Contracts, the author gives a 
critical analysis of a contract, enumerates 
the essential elements of an offer and dis- 
cusses the subject of completeness. In section 
27, as follows: "An offer, even if intended 
to create legal relations, must be so com- 
plete that, upon acceptance, an agreement 
Is formed which contains all the terms nec- 
essary to determine whether the contract has 
been performed or not" And by way of 
illustrating the same rule from the negative 
point of view the author says: "An offer 
which leaves the amount of compensation to 
be determined by subsequent negotiation, fix- 
ing only the extreme limits within which the 
negotiations are to range, or one which 
leaves to a future valuation between the par- 
ties the price to be paid for realty or per- 
sonalty, or one which leaves the quantity of 
material to be furnished, or the character of 
buildings to be erected, or the terms of pay- 
ment and security for the purchase prices to 
be determined by future negotiation, is not 
complete." To the same effect is the decision 
in Schenectady Stove Co. v. Holbrook, 101 
N. Y. 45, 4 N. HX 4, where it Is said: "Until 
an offer is made by one party, complete and 
definite in all material terms, it is not pos- 
sible for another to make a valid contract 
by the mere acceptance of a proposition. In 
other words, so long as there remains any 
of the material conditions of a contract to 
be settled and agreed upon, no binding agree- 
ment exists." 

The acceptance, if of any efficacy what- 
ever, must be coextensive with the offer. 1 
Page on Contracts, i 45. "An acceptance, to 
be good, must in every respect meet and cor- 
respond with the offer, neither falling with- 
in nor going beyond the terms proposed." 
Knowlton's Anson on Contracts, 22 ; Brophy 
V. Idaho P. A P. Co., 31 Mont 279, 78 Pac. 
493. This being true, Monahan's acceptance 
must be construed to mean: "I will purchase 
the Allen ranch for $43,800 and pay $5,000 
upon the execution of the deed, provided we 
can hereafter agree upon the terms for the 
payment of the imlance." If, then, the offer 
Is Indefinite, and material terms are left for 
future negotiation, the acceptance, which 
must correspond with the offer, cannot aid It. 

In 1 Story on Contracts, f 490, it is said: 
"In order to create a contract, it is essentia] 
that there should be a reciprocal assent to a 
certain and definite proposition. So long as 
any essential matters are left open for fur- 
ther consideration, the contract is not com- 
plete ; and the minds of the parties must as- 
sent to the same thing in the same sense." 
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In Long T. Needbam, 37 Mont. 408, 96 Pac. 
731, this court Btated the rule as follows: 
"An agreement to be finally settled mnst 
comprise all tbe terms which the parties in- 
tend to Introduce. An agreement to enter 
into an agreement upon terms to be after- 
ward settled between tbe parties is a contra- 
diction in terms. It is absurd to say that a 
man enters into an agreement till the terms 
of that agreement are settled." 

In Bisslnger v. Prince & Blackman, 117 
Ala. 480, 23 South. 67, It is said: "It is an 
el^nentary principle that there can be no 
valid contract without the mutual assent of 
the parties. Their minds must meet and con- 
cur as to all tbe essential elements of the con- 
tract involved, as to the subject-matter, and 
as to the respective rights and duties." See, 
also, 7 Am. & Eng. Ency. of Law (2d Ed.) 113 ; 
Etheredge v. Barkley, 25 Fla. 814, 6 South. 
861; Watson v. Bayllss (Wash.) 128 Pac. 
1061. 

That Allen's offer and Monahan's accept- 
ance of it did not conclude the negotiations 
was thoroughly understood by both parties. 
The writing, on its face, provides for fur- 
ther treaty arrangements, and some of these 
negotiations were subsequently carried on. 
But if a contract for the sale of the Allen 
ranch was made between these parties at all, 
it was made when Monahan communicated 
his acceptance of Allen's offer ; for the rec- 
ord discloses that there were not any other 
arrangements had prior to that time and 
none subsequently made, except as wlU be 
noted hereafter. That the terms left open 
for future negotiations were deemed import- 
ant by both parties is apparent Provision 
was made for tbe payment of only $5,000 of 
the $43,800 representing the purchase price 
of the ranch. Assuming that it sufficiently 
appears that Allen was to execute and de- 
liver a deed to the property within a reason- 
able time after receiving notice of Monahan's 
acceptance and upon tbe payment of the first 
installment of $6,000, he would be required 
to transfer the title to a stranger, and that, 
too, without any security for the balance of 
$38,800, unless the question of security was 
comprehended within the terms which were 
left open for future negotiations; and that 
this was so, or, at least, was Monahan's un- 
derstanding, is very clear, for he testified 
that the subject of security was discussed, 
bot its determination was left open for nego- 
tiations to be had at a meeting to be held in 
January, which meeting never took place, 
and therefore the question of security was 
never settled. At the time of Monahan's ac- 
ceptance the only terms agreed upon were 
the upshot price and the amount of the first 
Installment The other terms were left open 
for future determination, and because of this 
fact tbe offer and acceptance did not consti- 
tute a binding contract for til* sale of the 
ranch. Upon prinolple, the following cases 
are In point: Brown T. New York Gentral 



R. R. Go.,. 44 N. 7. 7»; WUls v. Carpenter, 
75 Md. 80, 25 AU. 415: Mattoon Mfg. Co. v. 
Oshkosh, etc., Ina Ca, 69 Wis. 564, 35 N. 
W. 12; Santa Rosa li. Co. v. Woodward, 119 
Cal. 30, 50 Pac. 1025; Peet & Co. v. Meyer, 
42 lia. Ann. 1034, 8 South. 534. 

In Krum v. Cbamberlaln, 57 Neb. 220, 77 
N. W. 665, there was presented the case of 
an offer to sell real estate with the entire 
price fixed, but the terms of payment and 
the security were left for future treaty. In 
speaking of the situation thus presented, the 
court said: "So at this stage of the negotia- 
tions it is perfectly clear that both parties 
understood that the only things definitely de- 
termined upon were tbe price of the proper- 
ty, the rate of interest on tbe deferred pay- 
ment and the time when tbe transactioD 
sbould be closed. A court could not enforce 
specific performance at the suit of eitlier 
party, because It could not ascertain from 
the evidence how much of the purchase mon- 
ey should be paid in cash, for what amount 
a mortgage should be given, nor when tlie se- 
curity should become enforceable." 

In Ounn « Co. v. Newcomb, 82 Iowa, 468^ 
48 N. W. 989, the court was considering an 
offer to sell a stock of goods for an amount 
equal to tbe inrolce price, to t>e determined 
by an inventory thereafter to be taken, it 
was held that an acceptance of this offer did 
not constitute a contract for the sale of the 
goods. 

In Warddl t. Williams, 62 Mich. 50, 28 
N. W. 796, 4 Am. St Rep. 814, there was un- 
der consideration a question somewliat simi- 
lar to the one now before ua. Williams own- 
ed land which had been subdivided into lota. 
He offered to sell to Wardell the entire tract 
for a named amount psrt cash and tbe bal- 
ance secured by a mortgage upon the entire 
tract In the offer there was contained a 
provision tliat tbe parties would thereafter 
fix a price for each lot, so tliat whenever the 
fixed value of a particular lot was paid It 
could be released from tbe mortgage. This 
offer was accepted, and in an action for dam- 
ages for a breach of tbe alleged contract 
the question was presented: "Was tbere a 
valid contract between the parties?" Tbe 
court answered the question in the negative, 
and in the course of the opinion said: "Tlie 
offer, upon its face, looks to future action 
and negotiation between the parties to de- 
termine and agree upon the valuation to be 
placed upon the lots, which were to be re- 
leased as their value so agreed upon sboold 
be paid upon the mortgage. • * • xhe 
memorandum shows, upon its face, that the 
minds of the parties had not met and that 
it was not evidence of a completed agree- 
ment but stated terms wtaicli, if accepted, 
would be the foundation of further treaty 
between the parties with reference to essen- 
tial particulars, which, when agreed upon, 
would form part of the contract of sale and 
purchase." 
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In order to determine whether Monahan's 
acceptance at Allen's offer constituted a con- 
tract tor the sale of the Allen ranch, it Is 
onl7 necessary to Inquire what effect the 
failure of tlie parties thereafter to agree up- 
on the terms for the deferred payments, or the 
security to be given Allen, would have upon 
the transaction. Neither agreed to subscribe 
to any particular terms, and if their subse- 
quent negotiations liad failed neither could 
haTO been charged with a breach of the con- 
tract. So long as the minds of the parties 
did not meet upon all the material terms of 
the contract, the contract was incomplete. 
La Oompanla, etc., de Bilbao t. Spanish- 
Am. L. & P. Co., 146 U. S. 483, 18 Sup. Ct 
148, 80 L. Ed. 1054. 

In Sibley ▼. Felton, 166 Mass. 273, 81 N. 
B.'10, the court had before it an Instrument 
executed by parties owning certain indus- 
tries, looking to a consolidation of their busi- 
nesBL The written Instrument, after recit- 
ing the purpose to be accomplished and 
enumerating certain terms, provided that a 
complete plan of unification should thereaft- 
er be prepared and agreed upon. In speak- 
ing of this transaction the court said: "It 
is clear that on some things the minds of the 
parties bad met, and on others they had not. 
The scheme or plan was not completed, and 
untl] it was there was no complete or final 
contract Until then It was provisional and 
Incomplete, and failure to agree upon the 
details or upon a complete plan would ren- 
der all the preliminary agreements void." 

Until all the material terms were agreed 
uiK>n between Allen and Monahan, either par- 
ty was free to withdraw from the negotia- 
tions and terminate the transaction. Dletz 
V. Farlsh, 53 How. Prac. (N. Y.) 217; Desh- 
on V. Fosdlck, 1 Woods (U. 8.) 286, Fed. 
CasL No. 3,810; 7 Am. & Eng. Ency. of Law 
(2d Ed.) 130, note. 

In Ridgway v. Wharton, 6 H. L. Cas. 238, 
It is said: "An agreement to be finally set- 
tled must comprise all the terms which the 
parties intended to introduce into the agree- 
ment. An agreement to enter into an agree- 
ment upon terms to be afterwards settled 
npon between the parties Is a contradiction In 
terms. It Is absurd to say that a man en- 
ters into an agreement till the terms of that 
agreement are settled. Until those terms 
are settled, he Is perfectly at liberty to re- 
tire from the bargain." This language is 
quoted with approval in Brown v. Xew 
York Central R. K. Co., above, and a portion 
of it in Long t. Needham, above. 

The distinction is to be made between an 
agreement to enter into a specific contract, 
whose terms are fixed in advance, and an 
agreement to enter into some sort of a con- 
tract, if its terms can thereafter be agreed 
upon. In discussing this subject the Supreme 
Court of Minnesota, In Shepard v. Carpenter, 
54 Minn. 153, 55 N. W. 006, said: "A con- 
tract between two persons, upon a valid con- 



sideration, that they will, at 8oin» spedfied 
tUne in the future, at the election of one of 
them, enter into a particular contract, sped- 
fylng its terms, is undoubtedly binding; and 
upon a breach thereof the party having the 
election or option may recover as damages 
what such particular contract, to be entered 
into, would have been worth to him, If made. 
But an agreement that they will in the fu- 
ture make such contract as they may then 
agree npon amounts to nothing. An agree- 
ment to enter Into negotiations and agree 
upon the terms of a contract, if they can, 
cannot be made the basis of a cause of ac- 
tion. There would be no way by which the 
court could determine what sort of a con- 
tract the negotiations would result in; no 
rule by which the court could ascertain 
whether any, or, if so, what, damages might 
follow a refusal to enter Into such future 
contract. So, to be enforceable, a contract to 
enter Into a future contract must specify 
all its material and essential terms, and 
leave none to be agreed upon as the result 
of future negotiations." 

Monahan testified that in December, 1009, 
he and Allen met and agreed npon the 
amounts and maturities of the remaining 
installments of the purchase price; that they 
agreed that Allen should have security for 
the deferred payments, but the character of 
the security was left open for determina- 
tion at a meeting to be held in January fol- 
lowing. The January meeting was never 
held, and the character of the security was 
never agreed upon. Allen refused to pro- 
ceed, and since there was not any binding 
contract he could do so without Incurring 
liability. If the January meeting had been 
held, but the parties had failed to reach an 
agreement as to the character and extent of 
the security which Allen should receive, all 
the prior negotiations would have ended with 
nothing accomplished. 

2. It Is beside the question to inquire 
whether the written option Is a sufficient 
note or memorandum to meet the require- 
ments of the statute of frauds. Since there 
was not any contract, there could not be 
a note or memorandum of a contract, within 
the meaning of those terms as employed In 
the statute of frauds. 

The Judgment and order are affirmed. 

Affirmed. 

BRANTLY, C. J., and S.\NNER, X, con- 
cur. 



MISSOULA STREET RY. CO. v. CITY OB' 
MISSOULA 

(Supreme Court of Montana. Feb. 28, 1913.) 

1. Municipal Corporations ($ 330*)— Con- 
tracts — Letting to Ix>wb8t Biddrb. 

Even though the city council does not 
exceed its power by the provision of a street 
railway's franchise that the city, taking up 
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any tracks for tbe parpose of iiistaUing a. gew- 
er, shall remove and replace them at its own 
expense, yet the city's contract with the rail- 
way company that the company shall take them 
up and replace them at the city's expense is 
void, not having been let, as required by Kev. 
Codes, § 327S, to the lowest responsible bidder. 
[Ed. Note. — For other cases, see Municipal 
Corporations, Cent. Dig. !§ 834, 855; Dec. Dig. 
i 330.*] 

2. MUNICIPAI, CORPOKATIONS (§ 350*)— CON- 
TBACTB— ReCOVEBY FOB WOBK— ESTOPPEL. 

Recovery may not be had of a city, under 
the doctrine of equitable estoppel, for taking 
up and replacing the tracks of a street rail- 
road, for the purpose of installing a sewer, 
where the contract for the work was void, be- 
cause not let. as required by the statute, to 
the lowest bidder. 

[Ed. Note. — B'or other cases, see Municipal 
Corporations, Cent. Dig. §§ 879, 880, 882; Dec. 
Dig. { 350.*] 

Appeal from IMstrlct Court, Missoula Coun- 
ty; F. C. Webster, Judge. 

Action by the Missoula Street Railway 
Company against the City of Missoula. 
Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

W. M. Blckford, V. 8. Kutchln, and Wm. 
F. Wayne, all of Missoula, for appellant- 
Frank Woody, of Missoula, for respondent 

BRANTLT, C. J. This action was brought 
by the plaintiff to recover the snm of $5,- 
507.13 alleged to be due from the defendant 
upon two express contracts, under the terms 
of which the defendant agreed to pay to 
plaintiff the cost of moving and relaying Its 
tracks on two of defendant's streets. The 
complaint declares upon these contracts in 
separate counts. The court below sustained 
a general demurrer to each of them. Plain- 
tiff having declined to amend, judgment was 
rendered dismissing the action. In all es- 
sential particulars, the contracts are identi- 
cal. The same objection Is urged to both. 
The statement of the circumstances out of 
which the second grew wUl therefore be suffi- 
cient to present the questions which It is nec- 
essary to examine and determine. 

The fifth section of the franchise granted 
by the defendant to the plaintiff, and under 
which it constructed and is operating its rail- 
way, reserves to the defendant, and to per- 
sons, companies, and corporations having 
authority from the defendant to use the 
streets, the right to take up the plaintiff's 
tracks and move the rails for the purpose of 
laying or repairing water and gas pipe, elec- 
tric wires, sewer pipe, etc., or for any pur- 
pose that may be deemed necessary by the 
city council, without liability to the plaintiff 
for Interruption of its business, "provided, 
however, that such work shall be done with- 
out any unneces.sary delay, and that when- 
ever the said rails or tracks are taken up or 
removed, the same shall, upon completion of 
said work, be relald by the person, company 
or corporation taking up or removing the 
same, as soon as possible, and replaced in as 



good condition as the same were in prior to 
the taking up and removal thereof." During 
the year 1911 it became of public concern 
that a sewer be constructed by the defendant 
along Cedar street This rendered It neces- 
sary that plaintiff's tracks he removed until 
the work could be completed. Thereupon 
"It was agreed by the defendant acting 
through Its mayor and city council, that, \t 
plaintiff would remove Its said track and line 
and replace the same and keep an account 
of the actual cost thereof and present a bill 
for same, the city would pay the cost of the 
removal and replacement of the tracks afore- 
said." The plaintiff removed and replaced 
its tracks, expending In that behalf a total 
of $2,716.65. The plaintiff also removed and 
replaced Its tracks on Hlgglns avenue to per- 
mit a line of sewer to be laid therein, at a 
toUl cost of $2,790.38. When bUls for these 
amounts were presented to the council, pay- 
ment was refused. The special ground of re- 
fusal does not appear ; but tbe following are 
urged in justification of it: (1) That it was 
not competent for the dty council, when It 
granted the franchise to plaintiff, to relieve 
it of the burden of the expense- incident to 
the removal and replacement of its tracks 
whenever this became necessary in order to 
enable the city to install a sewer or to con- 
struct any other improvement along a street 
upon which the tracks had been laid, in that, 
by so doing, the city council undertook to 
abridge the police power of the city; and (2) 
that the contracts are void because it Is ap- 
parent that they were entered into without 
observance by the city council of the require, 
ments prescribed by the statute, and there- 
fore no llabiUty was cast by them upon the 
city. 

Counsel for plaintiff contend: (1) That 
the franchise is a contract between the plain- 
tiff and the city, and that though it may be 
repudiated by the city at any time by legis- 
lative action, until this is done It is landing 
upon both parties; (2) that, since the con- 
tracts have been executed, the city Is estop- 
ped to question its liability under them; 
and (3) that in any event the city will be re- 
quired, upon the principal of equitable estop- 
pel, to pay the reasonable value of the work. 

[1 ] For present purposes it may be conceded 
that the city council did not exceed its power 
by incorporating in the franchise the provi- 
sion found in section 5 thereof. We Incline 
to the view that it did not The purpose of 
It was to adjust the mutual rights and obli- 
gations of the parties with reference to the 
expense which It was anticipated would be 
necessary for some one to bear when the city 
came to install its sewer system or other- 
wise to improve the streets, and to settle 
definitely all question as to who should bear 
the loss Incident to the Interruption of plain- 
tiff's business pending the iustalhuent of any 
Improvement in course of construction. The 
adjustment of such questions, it would seem. 



*For other cases see same topic and section NUMBER In Dec. Dig. & Am. Dig. Key-No. Series A Rep'r IndexM 

Digitized by VjOOQ IC 



Mont) 



MISSOUIiA STBKET RT. <X). y. CITY OF MISSOULA 



773 



bas no direct connection with tlie safety and 
welfare of the public, but is connected rather 
with the fiscal policy of the city. So regard- 
ed, It does not fall within the goTernmental 
functions of the municipality, but rather with- 
in what are termed its private functions, In 
the exercise of which it is free to contract 
at its discretion; it not being prohibited from 
doing so by the law of its creation or the 
general law of the state. But be this as it 
may, tf, in incorporating in the franchise 
the provision in question, the council exceed- 
ed its power, the plaintiff has no claim 
against the city. From this point of view, 
the burden of expense and loss incident to 
the removal and replacement of Its tracks 
and the interruption of its business must be 
borne by plaintiff. If the council did not ex- 
ceed its power, the plaintiff still cannot re- 
cover on the contracts, because, assuming 
that they were entered into by the city in 
strict conformity with the law in other re- 
spects, they are void because they were let 
to the plaintiff in total disregard of the stat- 
nte requiring such contracts to be let to the 
lowest responsible bidder. 

Assuming that the plaintiff was freed, by 
the terms of the franchise, from any duty 
to remove and replace its tracks, when they 
were removed by the city, the expense of the 
work required fell upon the city as a part 
of the expense of installing the lines of sew- 
er. The plaintiff. In contracting to do this 
part of the work, occupied the same relation 
to the city as any other person who might 
have contracted to do it Section 3259 of 
the Revtsed Codes provides: "The city or 
town council has power: • • • ((13) To 
make any and all contracts necessary to car- 
ry Into effect the powers granted by this title 
and to provide for the manner of executing 
the same." Section 3278 declares: "All con- 
tracts for work, or for supplies, or material, 
for which must be paid a sum exceeding two 
hundred and fifty ($250) dollars, must be let 
to the lowest, responsible bidder, under such 
regulations as the council may prescribe. 
• • » " The mode of exercising the power 
granted by the former section is subject to 
the limitation prescribed by the latter. Some 
of the courts hold that such a limitation Is 
directory : but by the great weight of author- 
ity It is held to be exclusive and to apply to 
all municipal bodies. It falls within the 
general rule that, when the legislature has 
prescribed the mode by which a given power 
Is to be exercised by a municipality, this 
mode must be pursued. It is the measure of 
power on that subject; and any attempt to 
pursue any other mode fails to bind the mu- 
nicipality at all. Contracts entered into in 
disregard of the limitation are void. Similar 
provisions have frequently been examined by 
this court, with the result that the rule, as 
above stated, has become firmly established 
as the rule of decision In this Jurisdiction. 
Davenport T. Elelnschmidt, 6 Mont 502, 13 



Pac. 249 ; Lebcher v. Board of Commission- 
ers, 9 Mont 315, 23 Pac. 713; State ex reL 
lAmbert v. Coad, 23 Mont 131, 67 Pac. 1092; 
Williams V. Commissioners, 28 Mont 360, 72 
Pac. 755; McGilllc v. Corby, 37 Mont 249, 
95 Pac. 1063, 17 I/. R. A. (N. S.) 1263 ; Carl- 
son V. City of Helena, 39 Mont 82, 102 Pac. 
39, 17 Ann. Cas. 1233; Morse v. Granite 
County, 44 Mont 78, 119 Pac. 286. Any fur- 
ther discussion of it would serve no useful 
purpose. Tested by it the contracts are void 
and cannot furnish the basis of recovery. 

[2] In support of their last contention, 
counsel for plaintiff dte several cases which. 
In effect, hold that It Is only when the sub- 
ject-matter of the contract Is entirely outside 
of the scope of the corporate powers, or the 
contract Is clearly prohibited, that the mu- 
nicipality will be permitted to escape liabil- 
ity; and they Insist that, notwithstanding 
the contracts In question are void, the plain- 
tiff upon equitable grounds ought to be per- 
mitted to recover the reasonable value of 
such benefits as have been received by the 
defendant. As already observed, the com- 
plaint declares upon the contracts according 
to their express terms. It is therefore doubt- 
ful whether its allegations are sufllclent to 
support a Judgment for the reasonable value 
of the work done. But, assuming that they 
are sufficient stlU we do not think the plain- 
tiff entitled to recover. The result of such 
a holding would establish a rule which would 
abolish completely all limitation upon the 
power of the council to bind the city, and 
thus defeat the very purpose had In view 
by the Legislature in enacting the statute, 
viz., to promote economy and to protect the 
taxpayers from fraud and favoritism on the 
part of the council or the officers of the 
city. The equitable doctrine of estoppel can 
have no application to such a case. In en- 
tering into the contracts, the plaintiff was 
dealing with an artificial person, a creature 
of the law, whose authority to contract is 
conferred and limited by law. The facts 
were all known to it There was no mis- 
representation made to It. It knew the ex- 
tent of the power of the council and how It 
must be exercised. It dealt with the coun- 
cil at its own peril. Lebcher v. Board of 
Commissioners, supra; State ex rel. Stuewe 
v. Illndson, 44 Mont 429, 120 Pac. 485 ; State 
ex rel. Lambert v. Coad, supra. If, when It 
began to work, the contracts were Illegal, it 
knew It. It did the work with full knowl- 
edge of this fact. It was therefore not mis- 
led, and Is not now In a position to allege 
that the defendant is estopped to question Its 
own liability. 

In Zottman v. San Francisco, 20 Cal. 97, 
81 Am. Dec. 96, in considering the question 
involved here, Mr. Justice Field said: "To 
the application of the doctrine of liability 
upon an implied contract where work is per- 
formed by one, the benefit of which is re- 
ceived by another, there must not only be no 
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restrictions Imposed by the law \ipon the 
party sought to be charged against making, 
in direct terms, a similar contract to that 
which is implied, but the party must also be 
in a situation where be is entirely free to 
elect whether he will or will not accept of 
the work, and where such election will or 
may Influence the conduct of the other party 
with reference to the work Itself. The mere 
retention and use of the benefit resulting 
from the work, where no such power or free- 
dom of election exists, or where the election 
cannot influence the conduct of the other 
party with reference to the work performed, 
does not constitute such evidence of accept- 
ance that the law will Imply therefrom a 
promise of payment" We are aware that in 
subsequent cases the Supreme Court of Cal- 
ifornia bas apparently departed to some ex- 
tent, if not entirely, from the rule applied in 
this case, notably in Sacramento County t. 
Southern Paciflc Co., 12T Cal. 217, 59 Pac. 
568, 825, City of San Diego v. Hlggins, 115 
Cal. 170, 46 Pac. 923, and Contra Costa Wa- 
ter Co. V. Breed, 139 Cal. 432, 73 Pac. 189. 
In these cases the court applied, to the con- 
tracts of a municipality, the principle of es- 
toppel under the rules which are applicable 
to contracts between natural persons and 
privato corporations, but, as was remarked 
by. Chief Justice Beatty in Ids dissenting 
opinion in Sacramento County v. Southern 
Paciflc Co.: "This doctrine sweeps away at 
once ail limitations upon the power of the 
board, for it can readily be seen that the 
contractor must always have It In bis power 
to commence work just as soon as he bas 
induced the board to enter into a contract in 
defiance of the regulations intended to govern 
their action; and It is also apparent that the 
board, which desires to make contracts in 
disregard of the law, will have the same 
motive to allow the commencement of work 
that they have to enter Into the Illegal con- 
tract." These cases are distinguished In 
their facts from the case at bar; but the 
rule contended for by plaintiff's counsel is 
recognized in all of them. 

It may well be said that, in cases In which 
the municipality has acquired property which 
is still In specie. It may not be allowed to 
retain It and at the same time refuse to pay 
Its reasonable value. In such a case, how- 
ever, its liability would rest upon different 
principles. The contract being void, the title 
to the property would not vest under it, and 
the seller would be In a position to reclaim 
It, or, if restoration of It should be refused, 
to recover the reasonable value of It But 
even In such a case the liability would not 
arise out of the contract. The rule declared 
In the Zottman Case was expressly recogniz- 
ed by this court In State ex rel. Lambert v. 
Coad, supra, In announcing the following con- 
clusion: "Nor do we think the defendant is 
precluded from asserting the Illegality of the 



action of the board In defense of bis action 
In refusing plaintiff access to the records for 
the purpose of indexing tbem. The board's 
action in letting the contract was simply void 
for want of compliance with the law. Under 
the authorities cited, the execution of such a 
contract, or ipayment for work done under 
it, will be enjoined at the instance of a tax- 
payer; and when mandamus is resorted to 
to compel recognition of It by the auditing 
officer, whose duty It Is to audit the accounts 
of the municipality and pay them, no relief 
will be granted." 

For these reasons, we think the action of 
the court in sustaining the demurrer was 
correct The Judgment Is accordingly af- 
firmed. 

Affirmed. 

HOLLOWAT and SANNEE, JJ., concur. 



HUDSON V. MOON et al. 

• (Supreme Court of Utah. Feb. 24, 1913.) 

1. Bills and Notbs (§ 493*)— Actions— Bub- 
den OF Proof. 

Under Comp. Laws 1907, { 1576, providing 
that every nefrotiable instrumfent is deemed 
prima facie to have been issued for a valuable 
consideration, the production of the note and 
proof of the signature make a prima facie case 
of a valuable le^al consideration, placing the 
burden ob defendant of producing evidence to 
overcome such case, bul^ when such evidence is 
produced, the burden is on plaintiff to show 
by a fair preponderance of all the evidence a 
legal and valuable consideration.t 

[Bd. Note.— For other cases, see Bills and 
Notes, Cent Dig. H 1652-1662; Dec. Dig. $ 
493.»] 

2. Pleading (J 49*)— Replt— CoNsiBUiwa in 
Connection with Complaint. 

The complaint and reply should be taken 
together in determining the cause of action 
stated. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. |§ 100-102 ; Dec. Dig. S 49.*] 

3. Bills and Notes (| 478*)— Answek— Mat- 
ters IN Avoidance. 

In an action on a note, allegations in the 
answer that the consideration was an illegal 
one, growing out of a gambUng transaction, was 
not new matter by way of confession and avoid- 
ance. 

lEd. Note. — For other cases, see Bills and 
Notes, Cent Dig. {§ 1522, 1523; Dec. Dig. { 
478.*] 

4. Bills and Notes (§ 489*)— Actionb— Bub- 
DE.v op Proof. 

While a party suing on a negotiable instru- 
ment need not allege a specific consideration, 
where he does particularly allege the considera- 
tion, it must be proved as alleged. 

fEd. Note. — For other cases, see Bills and 
Notes. Cent Dig. $| 1587-1642; Dec. Dig. § 
489.*] 

5. Gamins (| 19*)— Notb attd Mostoaob— 

Validitt. 

Plaintiff, through defendant as broker, sold 
stock short, to be delivered within 30 days. The 
broker, without authority from plaintiff and be- 
fore tbe stock had increased in price, delivered 
stock to the purchasers. Thereafter, and be- 
fore the expiration of the 30 days, the stock al- 
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moat doubled in va]n«. .' The broker then settled 
with plaintiff .on the basis that it would be nec- 
essary to purchase stock at the then price for 
delivery to the purchasers, and took a note and 
mortgage from plaintiff for his loss on this 
basis. Held, that the note and mortgage were 
void for want of consideration ; there being no 
necessity to purchase stock, as the purchasers 
had already received their stock, and the effect 
of the transaction being to enable the broker as 
against his principal to make a profit amounting 
to the difference in the market price. 

[Ed- Note. — For other cases, see Qaming, 
Cent Dig. M 39-48; Dec. Dig. { 19.*] 

6. Gamiwo (S 19»)— Gambling Contbaot»— 

SFKCDLATIVK TBANSACTIONa 

A short sale of stock by a customer to a 
broker without any deliveries being made or in- 
tended, the intention being to receive or pay 
the difference between the contract price and 
the future market price, was illegal, and a note 
and mortgage given to cover such difference in 
price were void. 

[B!d. Note.— For other cases, see Gaming, 
Cent. Dig. Sg 39-43 ; Dec. Dig. { 19.*] 

7. CowTBACTs (I 138*)— ErnscT or Illsoality 
— Recovebt of Taxes. 

Where a mortgage was void because based 
on no consideration or on an illegal considera- 
tion, the mortgagee was entitled to recover taxes 
paid by him on the property. 

lEi. Note.— For other cases, see Contracts, 
Cent Dig. %i 681-700; Dec. Dig. { 138.*J 

Appeal from District Court, Salt Lake 
County; O. W. Morse, Judge. 

Action by Charles E. Hudson against A. 
T. Moon, Lillian M. Moon, and others. From 
the Judgment, the defendants named appeal. 
Beversed and remanded, with directions. 

C. S. Patterson and E. A. Walton, both 
of Salt Lake City, for appellants. Edwards 
A Asbton, of Salt Lake City, for respondent, 

LOOFBOUROW, District Judge. Respond- 
ent brought this action In equity to fore- 
close a real estate mortgage of $2,750 and 
interest from March 28, 1902, and to recov- 
er a Judgment on another note of $1,341 and 
interest Both notes were signed by appel- 
lant Moon, and were payable to respondent. 
They together represent a single transaction. 

The complaint. In two counts — the first on 
the note and mortgage, and the second on 
the other note — ^was In the usual form. 
Moon, answering, averred that the only con- 
sideration for the notes was an illegal one 
growing out of a gambling transaction be- 
tween him and respondent He set up with 
mu«di detail the particulars of the claim, 
which, briefly stated, is in effect as follows: 
Between Pebmary 28 and March 15, 1902, 
Moon, for the purpose of gambling with Hud- 
son on the future market price of Daly West 
Mining Company stock, and without any in- 
tention on the part of either that there 
ithould be a delivery of the stock, "shorted" 
200 shares of such stock to Hudson, evi- 
dencing the transaction by the making of 
the instruments. Exhibits D and E, herein- 
after set forth. Respondent, In his reply, 
qieclflcally set forth what he claimed to be 
the consideration for the notes. The sub- 



stance of his allegations in that respect is: 
On February 28, 1902, Moon gave him, as a 
stockbroker doing business in his own name 
and also In the name of Hudson & Sons, an 
order to sell on the Salt Lake Stock Ex- 
change 100 shares of such mining stock for 
delivery at any time within 30 days from the 
sale, at the option of Moon. In pursuance 
of such order, respondent on February 28th 
sold 50 of sifch shares for the account of 
Moon at $19.65, 30 days; and on March 3d 
he similarly sold the other 50 shares. On 
March 15th Moon gave him a similar order 
to sell an additional 100 shares, and. In pur- 
suance thereof, respondent in the same man- 
ner sold 100 shares at $18.75, 30 days. Re- 
spondent further alleged that Moon was no- 
tified of such sales, and that he deposited 
with respondent $400 as a margin for the 
same; that the stock rapidly advanced be- 
tween March 20th and 28th; that on March 
28th Moon ordered respondent to close the 
deals, and to purchase 200 shares of the 
stock ; that, in pursuance thereof, respondent 
purchased 200 shares, and delivered them to 
the parties to whom he had theretofore sold 
such stock ; and that the notes and mortgage 
were given to respondent in settlement of 
the balance due him on account of the dif- 
ference between what the stock was sold for 
and the price of it on March 28tb. 

The court made findings in favor of re- 
spondent in conforadty with the allegations 
of his cotuplalnt and the reply, and entered 
Judgment and decreed a foreclosure accord- 
ingly. Moon appeals. Be assails the find- 
ings. 

[1} This being an equity case, and the ap- 
peal being on questions of both law and fact, 
it is important at the outset to determine 
whether respondent or Moon had the bur- 
den of proof with respect to the considera- 
tion of the notes. Each contends that the 
other had the burden. Respondent argues 
that by reason of the negotiability of the 
notes there is a presumption, under Comp. 
T^ws 1907, I 1576, of a valuable considera- 
tion. That section provides: "Every nego- 
tiable instrument is deemed prima facie to 
have been Issued for a valuable considera- 
tion, and every person whose signature ap- 
pears thereon to have become a party there- 
to for value." Respondent urges that "there 
can be no question but what the burden of 
proof of establishing the illegal consideration, 
under the Issues of the case were ui)on the 
defendant." But the authorities cited by 
him (1 Ency. Pi. & Pr. 848 ; 31 Cyc. 678) do 
not go to this extent They only are to the 
effect generally that, where a defen.se pro- 
ceeds by way of confession and avoidance, 
the burden as to such defense Is upon the 
defendant. Respondent further argues in his 
brief: "And the defendant is only entitled 
to rely upon those defenses set forth In his 
answer; therefore, if the plaintiff in the 
case by all the evidence introduced shows hy 
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a pt'eponderance of the evidence substantial- 
ly the consideration alleged In the complaint 
and reply, then he is entitled to recover in 
this action, unless defendant proves by the 
preponderance of the evidence the truth of 
the allegations set forth In the answer, to 
wit, that the consideration was an Illegal 
one as growing ont of a gambling transac- 
tion." Just what respondent means by this 
is not clear. While he has asserted that on 
the issue of consideration the defendant has 
the burden, yet he, In effect, seems to con- 
cede that the plaintiff has the burden to 
show the consideration as alleged by him in 
the complaint and reply, and, If he does so 
show it by a preponderance of "all the evi- 
dence introduced," he is entitled to prevail, 
unless the defendant by "the preponderance 
of evidence" proved an Illegal consideration. 
Thus, according to this notion, the plaintiff 
has the burden to prove the consideration as 
alleged by him in his complaint and reply, 
and the defendant to prove it as he alleged 
it In his answer. This apparently on the as- 
sumption that the defense of consideration 
pleaded here Is not Inconsistent with, and is 
not In denial of, respondent's allegations 
concerning consideration, but consists of new 
matter avoiding the effect thereof. But im- 
mediately following this quotation from re- 
spondent's brief appears the follovrtng: "And 
in this connection it is but proper to remark 
that, If the plalutlfT In the case by a prepon- 
derance of the evidence supported the al- 
legations of the complaint and reply, In the 
very nature of things, the defendant must 
fall in establishing by a preponderance of 
the evidence the allegations of the answer." 
Certainly ; for, if the respondent by a prepon- 
derance of all the evidence supported his 
allegations of consideration as alleged by him 
in his complaint and reply, It Is somewhat 
dlflicnlt to perceive how ttie appellant's al- 
legations of consideration could also be sup- 
ported by a preponderance of the evidence. 
But by this confession the respondent has 
destroyed his claim that the defense of con- 
sideration as pleaded was new and affirma- 
tive matter, and not merely in denial of or 
inconsistent with respondent's allegations. 

Appellant insists that the respondent hav- 
ing alleged a particular consideration for the 
notes, and the appellant that there was no 
consideration except an Illegal one, a gam- 
bling transaction, such defense is not new 
matter by way of confession and avoidance, 
but Is in denial of respondent's allegations 
because inconsistent therewith; and hence 
that the burden of proof In the first Instance 
was upon and continued to remain with 
the respondent. 

[2, 8] The complaint and reply, of course, 
should be taken together In determining the 
cause of action stated. Barrett v. Butler, 
S.Kan. 355. The pleaded defense was not 
new matter by way of confession and avold- 
>>4)ce. Corby v. Weddle, 57 Mo. 452. 

[4] In this case it was not necessary for 



respondent to allege the specific considera- 
tion, because, under the statute referred to 
by him, a consideration was implied from 
the negotiable quality of the notes sued on. 
But It seems that when such a particular 
allegation is made It must be proved as al- 
leged. Gould, Pleadings, 152, 154; Stephen 
on Pleadings, star page 423; Dlckensheets v. 
Kaufman, 28 Ind. 251, 253. 

An Instructive case directly In point on 
the question of burden of proof is Perley v, 
Perley, 144 Mass. 104, 10 N. B. 726. There 
the suit was upon a promissory note given 
by defendant to plaintiff. The plaintiff put 
the note In evidence. The defendant then of- 
fered evidence tending to show no consider- 
ation. The plaintiff then put in evidence for 
the purpose of showing the particular con- 
sideration. The court, holding that the bur- 
den of proof was upon the plaintiff, said: 
"While the burden of proof In an action up- 
on a promissory note, as between the origi- 
nal parties, Is upon the promisee to estab- 
lish the fact that it was given for a valu- 
able consideration, the production of the 
note and proof of the defendant's signature 
establish a prima facie case which entitles 
the plaintiff to a verdict But the burden ot 
proving a consideration still remains upon 
the plaintiff, notwithstanding the presump- 
tion, and, if there Is any evidence in the 
case on this point on behalf of the defend- 
ant, the plaintiff must show, by a preponder- 
ance of the whole evidence, that the note 
was given for a valuable consideration. [Cit- 
ing cases.] Where a party having the burden 
has given competent prima facie evidence of 
consideration, and the adverse party seeks 
to meet It, not by producing proof that would 
negative this proposition, but by establishing 
another and distinct proposition, the burden 
is upon him. Thus, If the defendant should 
seek to meet the prima facie case made by 
the production of the note by evidence of 
payment, the burden would be upon him 
to show It. • • • But evidence on behalf 
of the defendant may distinctly meet and 
tend to disprove the evidence of considera- 
tion of the plaintiff, even If It also tends to 
establish an entirely different state of facts 
from that on which the plaintiff seeks to 
base his proof of consideration. In such 
case the effect of proof of consideration by 
the plaintiff is not avoided, but is met and 
encountered; and, even if the evidence of 
the defendant tends to establish a different 
proposition from that asserted by the plain- 
tiff, it is still for tbe plaintiff to sustain the 
burden which rests upon him of proving 
the consideration, and not for the defendant 
to show that it does not exist, by satisfying 
the jury that his own proposition is cor- 
rect" In Huntington ▼. Shnte, 180 Mass. 
371, 62 N. B. 380, 91 Am. St Rep. SOd, that 
court again said: "The rule Is well settled 
In this commonwealth that, In an action on 
a promissory note, the burden of proof la 
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npon tbe plaintiff to establisli the fact tliat 
it is given for a valuable consideration. 
While the production of the note, with tbe 
admission of proof of the signature, makes 
a prima facie case, yet if the defendant 
puts in evidence of a want of consideration, 
the burden of proof does not shift, but re- 
mains upon the plaintiff, who must satisfy 
the jury, by a fair preponderance of the evi- 
dence, that the note was for a valuable con- 
sideration." The same proposition is also 
well stated and well reasoned in Delano v. 
Bartlett, 6 Cush. (Mass.) 364. In the case 
of Atlas Bank v. Doyle, 9. R. I. 76, 98 Am. 
Dec. 368, 11 Am. Rep. 219, the court said: 
"The burden of proof is indeed oa the plain- 
titC to prove a valuable consideration, but by 
presenting the paper he makes a prima fa- 
cie case; that is, a case sufficient to justify 
a verdict for him If the defendant does not 
rebut it But, if the defendant does produce 
evidence to rebut this presumption, the bur- 
den is still on the plaintiff, taking all the 
testimony together, to show a valuable con- 
sideration by a preponderance of the evi- 
dence on his side.'' Tbe following cnues are 
also to the same effect: Search v. Miller, 9 
Keb. 26, 1 N. W. 975; Clark v. Hills, 67 Tex. 
141, 2 S. W. 356; Gutta Percha, etc., Co. v. 
City of Cleburne (Tex. Ov. App.) 107 S. W. 
157; SmaU v. Clewley, 62 Me. 155, 16 Am. 
Rep. 410; Goodeuough v. Huff, 53 Vt 482; 
Muulstee Kat. Bank v. Seymour, 64 Mich. 
59, 31 N. W. 140; Bogle v. Nolan, 96 Mo. 
85, 9 S. W. 14; Campbell v. McCormac, 90 
N. C. 491; Conmey v. Macfarlaue, 97 Pa. 
361; Best v. Rocky Mt, etc., Bank, 37 Colo. 
149, 85 Pac. 1124, 7 L. R, A. (N. S.) 1035; 
F. L. & T. Co. v. ^lefke, 144 N. X. 354, 39 
N. B. 358; Smith v. Sac County, 11 Wall. 
139, 20 L. Ed. 102. And in principle to the 
same effect are Leavitt v. Thurston, 38 Utah, 
351, 113 Pat 77; Scott v. Wood, 81 Gal. 398, 
22 Pac. 871; 1 Daniel Neg. Inst. 164; 4 Wig. 
Kv. § 2493. 

Respondent has cited no case or authority 
which makes against these authorities. He 
has only cited 1 PI. & Pr. 848, and 31 Cyc. 
678. But they are to the point that the bur- 
den is on the defendant on pleas of payment 
or other affirmative matter in avoidance or 
set-off or counterclaim. He has cited no 
case that upon issues as here the burden of 
proof — the onus probandi — was not on the 
plaintiff to show a valuable consideration, 
but on the defendant to show an illegal or no 
consideration. There are, however, a num- 
ber of cases which seemingly hold that on 
a plea of a want, failure, or Illegal cousfd- 
eratlon the burden of proof is on the defend- 
ant to prove it. 8 Cyc. 225. But on an ex- 
amination of them it will be seen that many 
of them refer only to the "burden of evi- 
dence," the duty of proceeding or going for- 
ward and producing or bringing forward evi- 
dence in support of the proposition of a want 
of or illegal consideration, and not the onus 



probandi, the necessity of establishing the 
existence of such tact or proposition by evi- 
dence which preponderates to a legally re- 
quired extent as against all counter evidence. 
Hence in many of them, and as Is illustrated 
in Stevens v. McLachlan, 120 Mich. 285, 79 
N. W. 627, and cases cited in 7 Cent Dig. 
BUls & Notes, { 1654, we find it said that 
where a consideration is expressed, or there 
is a presumption of consideration, the bur- ■ 
den of showing want or failure of consider- 
ation is on the defendant; but, when be 
has given evidence tending to impeach the 
consideration of a negotiable instrument, the 
burden is shifted to the plaintiff to show 
a valuable consideration. Now^ that is not 
in conflict, but in harmony, with the Mas- 
sachusetts and other cases heretofore cited. 
So, when we once understand what the court 
means by the term burden of proof, the cas- 
es are not in conflict to such an extent as 
may appear on flrst blush. At any rate, we 
think the rule laid down by the Massachu- 
setts courts to be the logical one. So on 
tills point we hold: That in a suit on a 
negotiable instrument the Instrument Is 
deemed prima fade to have been given for a 
valuable consideration, and every person 
whose signature appears thereon to have 
been a porty thereto for value; that upon 
an issue of an illegal consideration the plain- 
tiff makes out a prima facie case of a val- 
uable and legal consideration by the produc- 
tion of the note and proof of signature, and 
may then rest on the presumption of a val- 
uable consideration; that the burden of evi- 
dence, or duty of proceeding, if he chooses 
to overcome such presumption, theh devolves 
on the defendant to bring forward evidence 
tending to show an illegal consideration, 
which, if done by him, dissipates or over- 
comes the presumption, then if the plaintiff 
seeks to overcome the effect of, or encoun- 
ter, the evidence so adduced by the defend- 
ant, he is required to support the presump- 
tion by producing evidence showing a vain- 
able and legal consideration, but in such 
case, and upon such proof, the plaintiff on 
the whole case has the burden, the onus pro- 
bandi, of showing by a fair prei>onderance 
of all the evidence a legal and valuable con- 
sideration; and where he, as here, has spe- 
cifically alleged a particular consideration to 
so prove It as alleged. 

In the case at bar the evidence of both 
parties was directed to the single question 
of the consideration for the notes. There 
was nowhere in the appellant's pleadings 
or evidence anything by way of confession 
and avoidance of respondent's claim of con- 
sideration. And from what we have said 
it follows that the burden of proof Is on the 
respondent to satisfy the court by a pre- 
ponderance of the evidence, not only that 
there was a valuable consideration for the 
notes, but that the consideration was as al- 
leged by him. 
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in This brings ns to an examination of 
the evidence adduced by the parties relative 
to the consideration. The respondent testi- 
fied that the stock was sold in three lots on 
the Salt I^ke Stock & Mining Exchange, 2 
of 50 shares each and 1 of 100 shares. He 
further testified that Moon did not deliver 
the stock within the 30 days for delivery, 
and that be bought the stock about March 
28th at IH2.25 per share, and let Moon have 
the same at that price to cover his short 
sales and with wliich to make such deliver- 
ies. As to the first parcel of 50 shares the 
respondent testified that that was sold to 
one Marix at $19.65. Shorten, another wit- 
ness for respondent, testified that he was 
assistant secretary of the Exchange, and 
that from the records of the Exchange of 
February 28, 1902, it appeared that on that 
date Hudson sold to Maris 50 shares of Daly 
West stock at $19.65, seller 30. Marix tes- 
tified on behalf of respondent that on tliat 
date he purchased from Hudson 50 shares 
of Daly West stock for future delivery, a 
30-day transaction, and tliat the stock was 
delivered March 15th. Respondent, when 
asked when he delivered the Marix stock, 
said he could not remember. No testimony 
was given In any wise tending to show the 
particulars of any sale of the next 50 shares, 
nor of its delivery, except the general state- 
ment of the respondent that to the best of 
his recollection he sold 200 shares, and that 
he settled with Moon on March 28th, and 
let him have 200 shares of his own stock 
to fill the entire 200 shares of short sales. 
As to the other 100 shares respondent testi- 
fied that this sale was made to one Bamberg- 
er, a 30-day sale; that he did not know 
whether he made the delivery to Bamberger 
before or after the settlement with Moon, 
March 28th. But Bamberger testified on 
behalf of respondent that he bought on 
March 15, 1902, 100 shares of Daly West 
stock from respondent at $18.85 per share; 
that he thought it was a 30-day sale; that 
his book or record showed that on March 
19th there was an entry indicating that it 
was delivered March 19th; that the deliv- 
ery as indicated by the book was made by 
one Obemdorfer's I-O-U for 100 shares of 
Daly West stock. Obemdorfer, called by 
respondent, testified that on March 18, 1902, 
he borrowed 250 shares of Daly West stock 
from Hudson, and gave him an 1-0-U for it; 
that he afterwards took it up, and that he 
took up 100 shares of it for Bamberger 
March 18, 1902, by delivering to him the 
stock on that date. Respondent further tes- 
tified that the stock was worth about $19 
on March 15th; that the price was fluctuat- 
ing back and forth, and not until about the 
20th did it go higher; that it advanced very 
rapidly between the 20th and 28th of March, 
practically doubling in that time. 

Now, plaintiff does not claim that he had 
any authority whatever or any order to close 



any of these deals prior to March 28th; and 
it does not appear that there was any sub- 
stantial loss, or, indeed, any loss, on tlie 
150 shares sold and delivered to Marix and 
Bamberger. Tet the evidence without dis- 
pute shows that the settlement for which 
the notes were given proceeded on the theory 
that there had been a loss of over $22 a 
share on 200 shares of the stock, a theory 
utterly inconsistent with the evidence pnt 
In by the plaintlfT. That Is, the theory al- 
leged by him and on which he tried the case 
was that he, as Moon's broker, for him 
and on his order, sold "short" 200 shares 
of the stock at $19.65 and $18.85, delivCTy 
30 days, and that to meet such deliveries he 
alleged that Moon on March 28th gave him 
an order to buy 200 shares; that on that day 
respondent, for such purpose, t>ought 200 
shares at $42.25 and delivered them to the 
parties to whom the 200 shares had thereto- 
fore been sold on Moon's account; and that 
for this difference, and in settlement of It, 
were the notes and mortgage given. But 
respondent's own evidence does not sustain 
his theory, for he testified that he sold the 
first 50 shares to Marix ; Marix, his own wit- 
ness, that he on February 28th bought 50 
shares of Hudson at $19.65, but that such 
shares were delivered to him on March 15th. 
Respondent further testified that on or about 
March 15th he sold 100 shares to Bamberger. 
Bamberger, bis own witness, testified that 
he then bought 200 shares of Hudson, 100 
at $18.85 and 100 at $19; and he and Obem- 
dorfer, another of respondent's witnesses, 
testified that that stock was delivered on 
the 18th. The respondent himself testified 
that the stock did not advance, but fluctu- 
ated until the 20th, and between the 20th 
and 28th it took a phenominal leap and dou- 
bled, or more than doubled. So plalntifTs 
own evidence clearly shows that on March 
28th there was no occasion to purchase stock 
to meet deliveries of stock sold on Moon's 
account, for the evidence indisputably shows 
that such deliveries were made days before, 
and at no substantial loss to respondent. 
And, too, let it be noted that the plaintiff 
had $400 of Moon's money for a mar^u. 

Nor did respondent sustain his allegation 
that Moon gave him an order on March 28th 
to purchase 200 shares of the stock. Re- 
spondent himself In such respect on his 
direqt examination testified: "I bought the 
stock on the board and curb, and in Boston 
and I think In Michigan, along about the 
28th of the month, and part of that stock 
had cost me less than the market value on 
March 28th. I also bought some on the 
market of March 28th, how much I don't 
remember. When Mr. Moon came in in the 
evening of March 2Sth, I told him about the 
stock that I had, and con.sented to let him 
have the 200 shares to cover his short sale 
at $42.25, which was below the market value, 
and very satisfactory to Mr. Moon at that 
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time. I knew that Mr. Moon bad made a 
very serlons loas, and I liad repeatedly tried 
to set blqi to cover bis stock, but be would 
not do It. He tbougbt tbe market would go 
down again, and after it was found out wbat 
the trouble was tben everybody was clamoring 
for stock, and be was anxious to close bis 
account Q. What did be say In substance 
upon that? A. He was owing me tbe 200 
shares of etock, and I consented to let blm 
In at $42.25. Q. When you say be was owing 
you 200 shares of stock, wbat do you mean? 
A. I mean be was owing on those contracts 
200 shares of stock, for which I was liable 
to others, and bad to deliver, and be consent^ 
ed to accept the stocks I bad bought that 
day, and close bis account at tbe basis of 
$42.26 a share, so that I conld use this 
stock to make tbe deliveries on the contract." 
The evidence on behalf of the respondent 
further shows that be was speculating In 
Daly West stock, buying and selling for him- 
self as well as for others, and speculated on 
tbe dlCterenee between the Boston and the lor 
cal market of such stock. Had tbe stock de- 
preciated, as Moon anticipated it wonld, and 
had It depreciated say one-half, instead of 
advancing its full value as it did. Moon by 
reason of his agent's conduct, would have 
been entirely deprived of bis profit; for, bad 
the stock depreciated within tbe 30 days to 
$5 or $8, and had Moon tendered it, or caused 
it to be tendered, to his supposed purchasers, 
they could well have answered that they al- 
ready bad tbe stock purchased by them. 
The transaction was worth nothing to Moon, 
even though the stock within the 80 days 
might have depreciated until it was value- 
less. And so, by bis supposed agent's con- 
duct and manipulation. Moon stood to gain 
iiothlng, but to lose everything. Notwith- 
standing the respondent, without the knowl- 
edge of Moon, bad, in violation of bis orders, 
long before the expiration of the 30 days, 
and at about the time of the sales, delivered 
tbe stock, nevertheless, when the stock was 
advancing and had about doidiled in value, 
he demanded of Moon more margin. And In 
pursuance of that the notes and mortgage 
were given. But as soon as respondent bad 
secured them, and on tbe same day, be closed 
tbe account with Moon, and tben loaned him 
stock at $42.25 per share to meet the deliv- 
eries to Marlx and Bamberger— so tbe re- 
spondent testified — when they, days before, 
already had their stock so purchased by 
them from the respondent. Was tbe respond- 
ent, on tbe transactions with Marlx and 
Bamberger, out tbe difference between $42.25 
and 18.85 or $19.65 on each share sold to 
them? He makes no such claim, and the 
record shows that he substantially was out 
nothing as to those transactions. What, 
tben, does be seek to do? To himself make 
the difference as against his principal be- 
tween tbe market price of tbe stock on the 



days wfaeq he iR«tended to his principal to 
have sold short and when he closed the deal 
with his principal, March 28tb, a difference 
of about $22 a share, or about $4,400 on tbe 
200 BbareiL This the law will not tolerata 
It exacts fidelity and loyalty, not dlsloyaltjc 
and personal aggrandizement, in fiduciary 
zelatlons between principal and Ag^t 

So, under tbe lasues, the respondent waa 
reauired to show what he alleged, that he, 
as Moon's agent, sold tbe stock short, and, 
as hla agent, on or about March 28tb, ou 
bla order, purchased and delivered tbe stock 
to those tq whom be bad theretofore sold It, 
and that the sale and purohase resulted in 
the loss claimed. This, as has been seen, he 
failed to do, and thus failed to establish the 
consideration alleged by htm; and therefore 
tbe findings made by the conrt in such re- 
spect, if not wholly unaupported, are clear- 
ly against tiie manifest weight of the evi- 
dence. 

We have thus reviewed the case on re- 
spondent's evidence, and <» his theory of the 
case, and on the theory of the legality of the 
transaction. Iiet us now look at the case 
from tbe appellant's theory, that of an ille- 
gal transaction. 

[I] Evidence was given by Moon which, U 
believed, tended to show that the trans- 
action was a gambling and Illegal transac- 
tion. In some particulars he was contra- 
dicted by tbe respondent. In others, be was 
corroborated to some extent by facts and 
inferences. His evidence tends to sbow that 
he was speculating on the future market of 
the stock, in the fall of prices, by making 
sales of stock not in fact to be or intended 
to be delivered, be only to receive or pay 
tbe difference between tbe contract price an4 
the future market price of the stock within 
a stated period. Such a transaction, of 
course, is iU^al. Now, he did give the re- 
spondent orders to sell for him short 200 
shares of the stock, delivery 30 days. But 
Moon's contention is that the respondent, 
though he sold Daly West stock on the 
market to Majrix, Bamberger, and divers 
other persons, yet, in fact, sold none on his. 
Moon's^ account: but that tbe respondent 
in fact himself bought tbe stock from Moon 
which be had ordered sold, and that in the 
transaction Moon became and was the sell- 
er and tbe respondent, in fact, was and be- 
came the buyer. So that their relation, in 
fact, was not that of princiiMl and agent, 
but that of buyer and seller; and that, as 
such, the respondent well .knew that no stock 
was in fact to be delivered, but that only the 
difference between the contract price and 
the future market price was to be accounted 
for. In support of Moon's theory and testi- 
mony the following exhibits, referred to in 
tbe record as "D" and "E," were put in evi- 
dence. Exhibit D is: "Salt Lake City, Utah, 
March 1st, 1902. I have this day sold to 
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Charles B. Hudson one hTmdred (100) ehftres 
of the capital stock of the Daly West Min- 
ing Co. at Park aty, Utah, $19.60 per share, 
seller thirty (30) days, according to the by- 
laws of the Salt Lake Stock and Mining Ex- 
change. Certified chedcs for the necessary 
twenty per cent of the purchase price are 
deposited In escrow with by each par- 
ty to this contract, the terms and conditions 
of which are hereby acknowledged and ac- 
cepted. A. T. Moon, Seller. Charles B. Hud- 
son, Buyer. Reverse. March 20, 1902. De- 
posit as margin, two hundred dollars." Ex- 
hibit E Is similar, except the date, which is 
March 15th, and the price $18.70, Instead of 
$19.60. It Is upon all sides conceded that 
these documents refer to the transactions in 
question. That Is conceded by the respond- 
ent himself. They are consistent with the 
appellant's theory, and are Inconsistent with 
the respondent's. They on their face show 
the relation of the respondent and Moon in 
the transaction to be that of seller and buy- 
er and not of agency. And the record, with- 
out dispute, shows that as between them no 
stock was In fact delivered, and a fair in- 
ference that no stock was Intended to be de- 
livered, and the undisputed fact — the most 
prominent one in the case — Is that a settle- 
ment was made, not by a delivery of any 
stock, but merely by computing the differ- 
ence between the contract price as evidenced 
by Exhibits D and E and the market price 
of the stock on March 28th, for which the 
notes in suit were given. So, whether the 
respondent's or the appellant's theory of 
the case be adopted. It is clear the respond- 
ent on neither is entitled to prevail. 

[7] There, however, is a finding by the 
court as to one item alleged in the com- 
plaint, on which we think the respondent is 
entitled to recover. The court found that 
the respondent, for the use and benefit of 
appellant, paid taxes on the property cover- 
ed by the mortgage amounting to $277.48. 
This transaction Is entirely separable from 
the other. We think the respondent Is en- 
titled to Judgment for that, together with 
Interest 

Our conclusion therefore is that the Judg- 
ment of the court below should be reversed 
and the case remanded with directions that 
the findings and judgment be vacated; that 
the court make findings in accordance with 
the views herein expressed; that the notes 
and mortgage be canceled and surrendered; 
and that the respondent be given a Judgment 
for the taxes paid amounting to $277.48, to- 
gether with interest at the rate of 8 per cent 
per annum from the l<Kh day of March, 
1906, and costs In the court below, each par- 
ty to pay his own costs on appeal. Such Is 
the order. 

. McCABTT, O. J., and STRAUP, 3., concur. 



GOTTSBHAN CIOAR OO. ▼. LBVT et aL 
(Supreme Court of Utah. Feb. S, 1913.) 

1. QVAMUXTT (f 72*>— BXOITALB ID BoRD— 
CONCLUSIVERESa. 

A guarantor U estopped to dispute the re- 
citals of his own contract, so far as they are 
material and not violative of law or public 
policy; and hence a trust company which 
guarantees payment for goods furnished under 
a contract of sale Is estopped to deny that such 
a contract was entered into. 

[Ed. Note.— For other cases, see Guaranty, 
Cent Dig. f 82 ; Dec Dig. g 72.*] 

2. OOABARTT (I 61*)— Rkleasx of OUAsair- 

TOB— AOCBPTANCE OF NOTXS. 

A guarantor of payment for goods sold on 
four months' credit is not released by the sell- 
er's accepting notes for the price maturing 
within that time. 

[Ed. Note.— For other cases, see Guaranty, 
Cent Dig. | 71; Dec. Dig. | 6l»] 

Appeal from District Court, Salt Lake 
County; George G. Armstong, Judge. 

Action by the Gottsegan Cigar Company 
against 'J. R. Levy and others. From the 
Judgment, plaintifF appeals. Affirmed as to 
defendants Levy; reversed and remanded 
as to defendant the Utah Savings Trust Coot- 
pany. 

Stephens, Smith & Porter, of Salt Lake 
City, for appellant Richards, Richards ft 
Ferry, of Salt Lake City, for respondents. 

FRICJK, X This action was brought to 
recover the value of merchandise, which, in 
the complaint, it Is alleged was sold and de- 
livered to J. R. Levy & Bro. at Salt I^ake 
City, Utah, the appellant residing at New 
York Caty, the payment of whidi, It la aver^ 
red, was guaranteed by the respondent 
Utah Savings & Trust Company, hereafter 
called Trust Company. 

There is no dispute with regard to the 
facts, which, so far as material, are sub- 
stantially as follows: 

It seems that the appellant prior to <De- 
cember, 1907, had sold certain goods to the 
firm of J. R. Levy & Bro., a partnership 
doing business under that name in Salt Lake 
City, Utah, and that at about that time the 
appellant refused to extend further credit 
to said firm. Pursuant to such refusal, 3, 
B. Levy & Bro. on the 20th day of Decem- 
ber, 1907, wrote a letter to appellant, in 
which considerable surprise Is expressed at 
appellant's refusal to extend further credit 
to said firm. After stating that the firm had 
entered Into business arrangements whereby 
it became necessary for it to obtain certain 
goods from appellant, an offer was made by 
the firm whereby the payment for further 
purchases of goods for the coming year 
should be guaranteed by the mother of the 
Levys, who, at the time, was in New Tork 
City. In the letter the mother's telephone 
number In New York was given appellant, 
and It was requested to take the matter of 
extending further credit up with her. The 
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mother some days thereafter called on ap- 
pellant at Its place of business in New York 
City, and an arrangement was entered into 
whereby appellant agreed to sell npon credit 
certain mercbandlse to the licvys during the 
year 1908 upon the condition that the credit 
should not exceed $2,500 at any one time, 
and that payment for goods should be made 
in four months from the time any particular 
consignment of goods arrived at Salt Lake 
City. In making the arrangement with the 
mother, It was agreed that appellant would 
advance the amount of $25 to pay the pre- 
mium for a surety or guaranty bond to be 
obtained from some reputable surety or guar- 
anty company whereby the payment of the 
goods to be purchased as aforesaid should 
he guaranteed. It seems that the arrange- 
ment between the appellant and the mother 
was by her communicated to her sons at Salt 
Lake City, and that on the 10th day of Jan- 
uary following they informed appellant that 
a surety bond in the sum of $2,500 had been 
obtained from a surety company, whereby 
said company had guaranteed the payment 
of that amount if credit were extended by 
appellant to said Arm for the period of one 
year npon the conditions named in the bond, 
and that said bond would be forwarded by 
the Surety ComiKiny to appellant. In that 
letter the firm also reminded appellant of Its 
promise to the mother to pay the premium 
for the bond, which was $25, and asked that 
the same be remitted at once, which was ac- 
cordingly done. In the same letter the firm 
also ordered some merchandise, which was 
purchased and sold pursuant to the agree- 
ment aforesaid. The bond aforesaid was 
prepared by the Surety Company at the re- 
quest of J. R. Levy & Bro. and the terms 
and conditions therein contained were in- 
serted as requested by them without the 
knowledge of appellant The bond was duly 
executed by both J. R. Levy & Bro. and the 
Surety Company, and the material parts 
thereof are as follows: That the firm of J. 
R. Levy & Bro., composed of J. R. Levy 
and H. S. Levy as principals, and the Trust 
Company as surety, are firmly bound in the 
sum of $2,500, payment of which is to be 
made to the apiiellant upon the following 
conditions, namely: "Whereas, the said J. 
R. Levy & Brother have entered into a con- 
tract with the Gottsegan Cigar Company for 
the term of one year from and after Jan- 
uary 1, 1908, wherein and whereby the said 
J. R. Levy & Brother have agreed to pur- 
chase from the said Gottsegan Cigar Compa- 
ny certain assignments of cigars and pay for 
the same within four months after the said 
consignments have arrived in Salt Lake City, 
and whereas, the said Gottsegan Cigar Com- 
pany have agreed to sell the said consign- 
ment of cigars as the same may be ordered 
liy the said J. R- Levy & Brother, providing 
the said J. R. Levy & Brother will give a 
bond In the sam hereinbefore named. Said 
bond to guarantee the payment for said con- 



signments of cigars within four months from 
the date of their arrival in Salt Lake City 
as aforesaid : Now, therefore, the condition 
of this obligation is such that if the above 
bounden, J. R. Levy & Brother, shall keep 
all and singular the covenants and agree- 
ments of said contract, and shall pay for the 
said consignments of cigars witliin four 
months from the date of their arrival In 
Salt Lake City, Utah, according to the true 
intent and meaning of said contract, then 
this obligation shall be void, otherwise to 
remain in full force and virtue." At the 
time the bond was forwarded to appellant, 
J. R. Levy & Bro. Informed it by letter tliat 
the contract referred to in the bond would 
forthwith be reduced to writing, and for- 
warded to it also. The contract, however, 
did not arrive, so the attorneys for the ap- 
pellant on the 24th day of February, 190S, 
prepared a contract which they thought con- 
formed to the conditions named in the bond. 
The proposed contract was forwarded to 
Salt Lake City for execution by the firm. 
The firm, however, failed, to execute the 
same, but a similar contract was executed 
by J. R. Levy and H. S. Levy personally, 
but not by the firm, which was dated on the 
same day and was forwarded to appellant 
at New York City. Considerable time hav- 
ing elapsed before said contract reached ap- 
pellant, its attorneys suggested that a new 
bond be executed iii which the contract, as 
reduced to writing, should be recited or re- 
ferred to in terms so as to avoid any con- 
troversy that might arise with respect to the 
identity of the contract which was mentioned 
In the bond. The Trust Company agreed to 
issue such a bond on payment of a second 
premium, and upon being again indemnified 
by the mother of J. R. Levy and H. S. Levy. 
The mother, however, insisted that she had 
already indemnified the Trust Company, and 
refused to further indemnify it The man- 
ager of the Trust Company therefore re- 
turned the additional premium which appel- 
lant had forwarded for a new bond, and in 
closing the letter he referred to the bond 
matter as follows: "We understand from 
your Mr. Simons that the whole matter will 
rest as it is." In reliance on the bond, ap- 
pellant during the year 1908 sold and ship- 
ped to the firm of J. R. Levy & Bro. a con- 
siderable amount of merchandise, of which 
there remained unpaid when this action was 
commenced the sum of $1,209.25. Among 
the consignments shipped there were four of 
$225 each, and one of $229. for which notes 
were given by the firm of J. R. Levy ft Bro., 
signed thus : "Sam Levy Sons by Joe Levy." 
All of the foregoing consignments were ship- 
ped within the year mentioned in the bond, 
and the notes given as aforesaid were made 
payable in four months from the dates there- 
of; that is, the debt or account was evi- 
denced by the notes aforesaid. Why they 
were signed "Sam Levy Sons" is not made to 
appear, except that J. B. Levy ft Bro. were 
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tbe snccesson of Sam Levy Sons. We only 
mention this maimer of the signature because 
It appears In the record, not because It Is 
controlling or even material in arriving at 
the result Appellant it appears made efforts 
to collect the notes aforesaid, but without 
success. The action Is, however, not based 
upon the notes which were in appellant's 
possession at the time of trial, and were In- 
troduced in evidence by It and are made a 
part of the record, but the action is based 
upon the original claim or demand. 

The court made findings In which the fore- 
going facts are stated with much detail and 
at great length. Notwithstanding the fact 
that the evidence is without dispute and the 
conditions of tbe bond sued on are fully set 
forth in the findings of the court in which 
it is recited that a contract was duly en- 
tered into between appellant and the firm 
of J. R. Levy & Bro. respecting the sale 
of the merchandise in question and the cred- 
it that was to be given, the court, neverthe- 
less, found that "there was no agreement, 
either oral or written, existing between the 
plaintiff (appellant) and the defendants J. 
R. Levy and H. 8. Levy or J. R. Levy & 
Bro. for the sale of merchandise Of any 
kind to said defendants, on credit or other- 
wise." It was also found that 3. R. Levy 
& Bro. never acted under the bond sued on ; 
that the several amounts we have herein 
set forth "were settled for with notes as 
aforesaid signed by the Sam T^vy Sons Cigar 
Company, which the plaintiff (appellant) ac- 
cepted in settlement for said goods and still 
holds." The court found as conclusions of 
law that appellant was entitled to Judgment 
against J. R. Levy and H. S. Levy for the 
amount sued for, which, with Interest, at the 
time of trial, amounted to $1,334.35, and that 
appellant was not entitled to judgment 
against the Trust Company. Judgment was 
entered accordingly, from which this appeal 
is prosecuted. 

[1] The findings of fact and conclusions 
of law are strenuously assailed by the appel- 
lant We cannot see how the findings of 
fact or conclusions of law can be sustained 
under the undisputed evidence. In the very 
teeth of the recitals In the bond the court 
found that no contract was ever entered Into 
between appellant and the firm of J. R. Levy 
A Bro. The Trust Company Is therefore 
relieved from the effect or consequences of 
Its own recitals without assigning sufficient 
or any cause therefor. If the Trust Company 
had any cause to urge why the recitals in the 
bond should not be considered, or that It 
should be relieved from the effects or conse- 
quences thereof, such cause should have been 
fully pleaded. The appellant would thus 
have had an opportunity to either admit or 
deny the claim, and the court could then 
have disposed of such issue before It proceed- 
ed to set aside and disregard the recitals in 
the bond. The Trust Company, under the 
undisputed facts. o£ this case, i« estopped 



from questionlzis its own rentals whlcb It 
inserted in the bond. No attempt was made 
to plead or prove fraud, and yet the Trust 
Company was permitted to escape the conse- 
quences of its own recitals, and this, too, 
where such recitals were made at a time and 
place when and where appellant liad no op- 
portunity wliateTer either to suggest or pre- 
vent any statements or recitals that were 
contained In the bond. That the surety or 
guarantor may not dispute his own recitals 
which are material and relate to the subject- 
matter of the transaction, where such trans- 
action is not unlawful or is not prohibited by 
public policy or some statute, is, we think, 
well settled. In 1 Brandt on Suretyship and 
Ouaranty, | 62, the author says: 'The gen- 
eral rule Is that sureties are estopped to deny 
the facts recited In the obligations signed by 
them, and this whether the recitals are true 
or false in fact Having once solemnly al- 
leged the existence of the facts, they cannot 
afterwards be heard to deny it" In that 
and the succeeding sections the author gives 
many concrete instances where tbe courts 
have held sureties and guarantors eatoppei 
from denying the recitals contained in their 
bonds. The author of Child's Suretyship and 
Guaranty, after stating that a surety or 
guarantor may assail his contract for fraad 
practiced upon him, at page 202, says: "A 
surety, as a rule, cannot vary or contradict, 
by oral evidence, the recitals in a twnd which 
he has signed, although they are false." To 
the same effect is Steams on the Law of 
Suretyship, { 19. See, also, 20 Cyc. pp. 1421, 
1423. In Brown & Haywood Co. v. Ligon 
(C. C.) 92 Fed. 855, In passing upon the ques- 
tion now under consideration, it is said: 
"This bond recites the making of the contract 
between Long and Pierce county, the due ex- 
ecution of the Addison bond by Addison and 
the other sureties, and their obligations to 
Pierce county thereunder; and the defend- 
ants ought to be estopped from asserting the 
contrary." In Remsen ▼. Graves, 41 N. T. 
at page 475, the New York Court of Appeals, 
speaking through Mr. Justice Mason, ex- 
presses the same thought as follows: "The 
defendant (the guarantor) cannot be permit- 
ted to show that his bond is Invalid on the 
ground that it was issued by the corporation 
for a purpose not authorized by its charter. 
Tbe guaranty of payment of the bond by the 
defendant Imports an agreement or undertak- 
ing that the makers of the bond were compe- 
tent to contract in the manner they have, 
and that the instrument is a binding obliga- 
tion upon the makers." 

So here the Trust Company most solenmly 
asserted in its bond that a certain contract 
existed in whlcb merchandise was to I>e sold 
by appellant to tbe firm of J. R. Levy & 
Bro., and further asserted that it would 
guarantee the payment of the merchandise 
that was to be sold if sold as conditioned lu 
the contract, which condillons, were also set 
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fortb In the- bond ItMlf, In case the firm did 
not pay tberefor wlthla the time set forth 
in the bond. Appellant In New York had 
agreed upon terms and conditions with the 
mother of J. R. Levy and H. S. Levy, and 
they had accepted the terms and ordered a 
bond drawn and executed by the Trust Com- 
pany ly conformity with that agreement, 
which was done. Apiwllant sold the mer- 
chandise relying on the bond. True, It at- 
tempted to have a new bond issued after It 
discovered that the original contract had not 
been reduced to writing In order to prevent 
the very controversy which arose at the trial. 
Appellant, however, failed to obtain a new 
bond for the sole reason that the Levys were 
either unable or unwilling to again Indemnify 
the Trust Company for such new bond. The 
general manager of the Trust Company, with 
full knowledge Of all the facts, then assured 
appellant that matters could rest as they 
were. In addition to the foregoing author- 
ities, we refer to the following, all of which 
in some way Illustrate concrete Instances 
where the courts have held that sureties or 
guarantors were estopped from questioning 
the material and lawful recitals in their 
bonds: McLaughlin v, McGovem, 34 Barb. 
(N. T.) 208 ; DufCee v. Mansfield, 141 Pa. 507, 
21 Atl. 675; Hauser & Son v. Eyan, 73 N. J. 
Law, 274, 63 Atl. 4; City of Madison v. 
American Sanitary, etc., Co., 118 Wis. 480, 
96 N. W. 1108; Bed Wing S. P. Co. v. Don- 
nelly, 102 Minn. 192, 113 N. W. 1, 120 Am. 
St Rep. 619; Fidelity & Deposit Co. v. Mo- 
bUe County, 124 Ala. 144, 27 South. 386. We 
are of the opinion, therefore, that the court 
committed grievous error when it found con- 
trary to the recitals in the bond that no con- 
tract had been entered Into for the sale of 
the merchandise in question. 

(2] The conclusion of law that the Ttust 
Company is not liable upon Its bond Is no 
doubt, in part at least, based upon the finding 
that notes were given in "settlement" as it 
la found for the merchandise. It will be 
observed that the period of credit provided 
for in the bond was that payment should be 
made to foar months from the date of the 
arrival of the goods in Salt Lake City. None 
of the notes was given for a longer time than 
four months. The time of credit, therefore, 
was not extended b^ond the time provided 
for In the bond. In view of this fact, we 
are unable to conceive how the taking of 
the notes could have affected appellant's 
right to rely upon and enforce the bond. 
There was no proof that the notes were 
either given or received as payment for the 
merchandise. The only possible effect these 
notes could have had was to evidence the 
actual amount due; that is, the notes, in 
legal effect, amounted to no more than to 
make that transaction the same as an ac- 
count stated between the parties. The gen- 
eral rule with regard to whether the taking 
of promissory notes constitutes payment of 



the original demand or elalm Is well stated 
In 30 Cyc. 1194, thus: "In the absence of 
an agreement between the parties that It Is 
to be received as payment, the common-law 
rule which prevails in England and has been 
adopted without question in nearly all of 
the states In this country is that a draft or^ 
bill of exchange, acceptance, order, or prom- ' 
isBory note of the debtor is not a payment' 
or an extinguishment of the original demand. 
And the same rule applies to the bill, note, 
order, or acceptance of a third person given 
by the debtor to the creditor." 

This seems to be the accepted doctrine in 
all of the states except Indiana, Maine, Mas- 
sBchosetts, and Vermont, where the common- 
law rule, for some reason not material here, 
does not prevail. In 32 Cyc. 169, the rule 
with respect to the effect the taking of a 
promissory note has upon surety contracts Is 
stated thus: "In the absence of agreement, 
a note given for a debt by the principal, or 
by a surety, does not as a general rule con- 
stitute payment of such debt." There is no 
evidence whatever that the notes In this case 
were given or received in payment of the 
original demand or account, but there is 
abundant evidence" to the contrary. In the 
following cases it Is held that notes taken 
under circumstances like those in the case 
at bar do not affect the liability of the sure- 
ty or guarantor, and that the taking of notes 
under such circumstances does not affect their 
liability, unless the time of payment or cred- 
it Is extended. Penny v. Crane Bros. Mfg. 
Co., 80 111. 244 ; Best Brewing Co. v. Vlnter- 
um, 67 111. App. 555; Fifth Nat Bank v. 
Woolsey, 31 App. Div. 61, 52 N. X. Supp. 
827; Page Belting Co. v. Parker, 21 App. 
Div. 160, 47 N. T. Supp. 400; Lennox v. Mur- 
phy, 171 Mass. 370, 60 N. B. 646. In the last 
case cited the legal effect of taking notes un- 
der circumstances somewhat similar to those 
in the case at bar is stated to be: "The 
notes were given for leather, and we do not 
perceive what difference the change in the 
form of the Indebtedness made with regard 
to the plaintiff's contract although as a mat- 
ter of bookkeeping the notes may have been 
charged on a separate page." In the case of 
Page Belting Co. v. Parker, supra, notes were 
given, as in this case, by the same firm signed 
by a different name, yet It was held, as It 
always should he, that the giving of notes 
under such circumstances could not affect 
the liability of the surety or guarantor. We 
think that, under the undisputed facta, the 
court's findings cannot be permitted to stand, 
nor can its conclusions of law that the Trust 
Company is not liable ui)on the bond in ques- 
tion prevail. We are, however, again re- 
minded that sureties are the favorites of the 
law. But, after granting that as an abstract 
proposition, what is there in this case upon 
which the doctrine can be given any effect'.' 
Sureties no doubt have the right, not only 
of Imposing the precise conditions upon 
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whidi they will M bound, but they also hare 
Ihe rigbt to Insist that those conditions be 
not departed from in a material matter. In 
what way have the conditions contained in 
the bond in question been violated or depart- 
ed from by appellant? Where a surety, as 
here, guarantees the payment of a debt, cer- 
tainly the creditor la not prohibited from at^ 
tempting to collect the same from his princi- 
pal debtor, and to that end the creditor may 
act in accordance with known and establish- 
ed business methods unless forbidden to do so 
in the bond. In this case the district court, 
so far as we can discover, absolved the Trust 
Company from its obligation to pay upon the 
sole ground that appellant demanded and re- 
ceived the notes evidencing the debt which it 
attempted to collect in the regular and usual 
way, but which notes did not extend the 
credit or time of payment beyond the time 
limited in the bond. If this is sufficient to 
avoid a surety contract, we fear it must be 
placed upon the ground that sureties are 
more than the mere favorites of the law. 

The findings of fact and conclusions of 
law in favor of the Trust Company, so far 
as they are In conflict with the views stated 
herein, are hereby vacated and set aside, and 
the judgment In favor of said Trust Com- 
pany is reversed and the cause is remanded 
to the district court of Salt Lake coimty, 
with directions to grant a new trial as 
against said company, and to proceed with 
the case in accordance with the views ex- 
pressed in the foregoing opinion. 

The Judgment against 3. R. and H. S. Levy 
is affirmed, appellant to recover costs. 

Mccarty, a J., and STRAUP, J, concur. 



(23 liaho 486) 

SIMMONS V. SIMMONS. 
(Supreme Court of Idaho. Feb. 28, 1913.) 

Costs (| ei*>— Appobtiokhbijt. 

Record examined in this case, and held, 
that the costs in the lower court should have 
been divided between the parties, and taxed 
equally against each of the parties to the ac- 
tion. 

[Ed. Note.— For other cases, see Cktats, CJent. 
Dig. I 272; Dec. Dig. f 61.*] 

Appeal from District Court, Fremont Coun< 
ty; James G. Gwlnn, Judge. 

Replevin by A. H.. Simmons against Charles 
C. Simmons. Judgment for plaintiff, condi- 
tioned on the payment of a lien adjudged 
to exist against the property In favor of de- 
fendant, and plaintiff appeals. Modified and 
affirmed. 

A S. Dickinson, of Blackfoot, for appel- 
lant Soule & Soule, of St Anthony, t<x re- 
spondent 

AILSHIE, C. 3. This case presents a 
rather novel situation. The plaintiff com- 



menced hia action In the probate court oC 
Fremont county in claim and delivery. Plain- 
tiff alleged ownership and right of posses- 
sion. Defendant answered, denying the al- 
legations of the complaint, and alleged that 
he was the owner of the property and en- 
titled to the possession thereof. He further 
alleged that during bis ownership of Uie ani- 
mals he had cared for the animals, feo them, 
and made certain expenditures on account 
thereof, amounting to the aggregate sum of 
$221, and closed with the prayer that If the 
court should find and determine that the de- 
fendant was not the owner of and entitled to 
the possession of the animals, he be allowed 
to have the said amount "declared to be a: 
first lien on the said animals to secure the 
payment of the same." The probate court 
entered a Judgment in favor of the plaintiff 
for the possession of the animals and for 
his costs in the sum of $28.95, "and that he 
pay the defendant the sum of $55." The de- 
fendant appealed to the district court, where 
the case was again tried, and a jury found 
for the plaintiff for the recovery of the prop- 
erty mentioned in the complaint and that 
the plaintiff pay the defendant the sum of 
$140. Each party thereupon filed a cost bill, 
claiming bis costs, and the court finally de- 
nied the plaintiff's application for his costs, 
and allowed the defendant to recover costs. 
The plaintiff thereupon appealed to this court 
from an order denying a motion for a new 
trial, and from the order of the court in 
sustaining the objection of the defendant to 
certain portions of plaintifTs notice of mo- 
tion for a new trial, and from the order of 
the court in sustaining the defendant's mo- 
tion to strike the reporter's transcript from 
the files. 

The proceedings throughout this case seem 
to have been irregular and informal. We 
are unable to find any reason or excuse for 
Che court striking the reporter's transcript 
from the files. In view, however, of the fact 
that this case seems to have been trans- 
formed from an action In replevin to a suit 
In equity to determine the respective rights 
of the parties, and there being no controversy 
in this court over the judgment on the mer- 
its as between the parties, allowing the one 
to have the property and the other compensa- 
tion for bis services as rendered In feeding 
and keeping the animals, we have decided 
to affirm the judgment, except as to costs. 

In the matter of costs. It seems to ua 
clearly Ineauttable and unjust to compel the 
plaintiff to pay his own costs, and tax up 
the costs of the defendant against him also, 
where the court and jury have all found 
that he is the owner of the property and that 
the defendant has no title to the property. 
The defendant has denied at all times the 
plaintiff's ownership and right of possession, 
and alleged that he was the owner himself. 
It was necessary, therefore, for the plaintiff 
to establish his ownership before the de- 
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fendant could estabUsb an agltter's Uen. We 
are satisfied that Justice in this case would 
demand that the whole costs of the case be 
equally divided between the parties. 

The cause will therefore be remanded, 
with direction to the trial court to ascertain 
the costs incurred by each party that would 
be chargeable and taxable under the law, 
and to divide the total legal costs incurred 
by both parties equally between the plaintlfT 
and defendant, and tax the same accordingly. 
The costs of this appeal will be taxed equal- 
ly against the appellant and respondent 

8ULXJVAN and STEWART, JJ,, concur. 



(2S Idabo EM) 

ELLIOTT V. McCRBA. 
(Supreme Court of Idaho. March 9, 1913.) 

1. CoNBTITtTTIOIfAI. LAW (J 74*)— DISTRIBU- 
TION or Governmental Powebs — En- 

OSOACHMSNT ON EXECUTIVE POWBB. 

The provisions of House Bill No. 92. pass- 
ed by the twelfth session of the Legislature, 
and approved February 21st, entitled, "An act 
to provide for the establishment of drainage dis- 
tricts, and the construction and maintenance of 
a system of drainage, and to provide for the 
means of payment of the costs thereof, and 
declaring an emergency," authorizing the dis- 
trict judge of the judicial district in which a 
drainage district is located to appoint the drain- 
age commissioners for the district, is not in 
violation of the Constitution, and is not an 
infringement by the judicial department of the 
state government upon the functions of the 
executive branch 6f the goveuiment. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent. Dig. { 124 ; Dec. Dig. i 74.*] 

2. Officebs (8 6*)— Appointment— CoNSTiro- 

TIONAL PHOVISlOl*. 

Section 6, art 4, of the state Constitution 
provides that the Governor "shall nominate and, 
by and with the consent of the Senate, appoint 
all officers whose offices are established by this 
Constitution, or which may l>e created by law 
and whose appointment or election is not othei> 
wise provided for," and this provision of the 
Constitution leaves it to the discretion of the 
Legislature, when creating any office by legisla- 
tive act, to prescribe the method of filling the 
office, and to designate the officer, board, or body 
that shall make the appointment, and in case 
of failure on the part of the Legislature to do 
so the Governor is vested by the Constitution 
with the appointive power. 

[Ed. Note.— For other cases, see Officers, Cent 
Dig. I 6; Dec Dig. { 6.»J 

t. OFFICESa (I 2*)— APPOINTICBNT — CONBTTTU- 
TIONAL PBOVISION. 

Under the provisions of House Bill No. 92, 
approved February 21, 1913, the Legislature has 
"otherwise provided" for the appointment of 
drainage commissioners, and has directed that 
such appointment shall be made by the district 
Judge. This was a legitimate exercise of the 
constitutional authority conferred upon the Leg- 
islature. 

[Ed. Note.— For other cases, see Officers, Gent 
Dig. { 2; Dec. Dig. J 2.*] 

4. Drains (S 67*)— Assessmisnts— UMiroBiaiT 
— Vauditx— "Tax. " 

The assessment of benefits provided for in 
House Bill No. 92, approved February 21, 1913, 



la not a "tax" within the pnrriew and mi«a- 
ing of the Constitution. Section 5, art 7. The 
assessment made under this act is dependent 
wholly upon the benefits to accrue ; and, where 
no benefits will accrue, no assessment can be 
made, and the charge is one in rem against 
the specific tracts of land assessed for benefits 
and to the extent of the assessment only. 

[Ed. Note.— For other cases, see Drains, Cent 
Dig. H 73, 7(i, 81; Dec Dig. | 67.* 

For other definitions, see Words and Phrases, 
VOL 8, pp. 6867-6886.] 

& WATKB8 AND WaTBB G0I7B8XS (f 230*)— IS- 

BiOATioN Districts— Bonds. 

The provisions of House Bill No. 92, ap- 
proved February 21, 1913, for the bonding of 
a drainage diatnct without a vote of the 
people within the district, is not in violation of 
section 3, art 8, of the state Constitution. The 
indebtedness there provided for is not a munici- 
pal indebtedness contemplated by the Constitu- 
tion. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. f 319 ; Dec Dig. f 
230.*] 

Original proceeding for mandamos by Ed- 
win B. Elliott against Robert S. McCrea, 
clerk. Demurrer to petition oTermled, and 
peremptory writ granted. 

Richards & Haga, of Boise, for plaintiff. 
Perlty & Crow, of Boise, for defendant 

AILSHIB, a J. This action InTolves the 
constitutionality of House Bill No. 92, passed 
by the twelfth session of the Legislature and 
approved by the Governor on the 21st of 
February last, and entitled, "An act to pro- 
vide for the establishment of drainage dis- 
tricts, and the construction and maintenance 
of a system of drainage, and to provide for 
the means of payment of the costs thereof, 
and declaring an emergency." 

The parties have specifically waived all 
question as to the procedure adopted for the 
purposes of raising the constitutional ques- 
tions involved, and for the purposes of this 
case both parties agree upon the procedure. 

This act authorizes the creation of drain- 
age districts, provides for the selection of 
the necessary officers, and the procedure to 
be adopted and pursued in carrying out the 
objects and purposes of the act It might 
well be termed the complement of the irriga- 
tion act The one provides for bringing wa- 
ter onto the land so as to render it produc- 
tive; the other provides for getting water 
off of land so as to render it productive and 
Iiabitable. 

It seems that a petition in due form, signed 
by the requisite number of landowners in 
the district has been presented to the clerk 
of the district court In and for Bonner coun- 
ty, with the request that he file the same, 
and that such further proceedings be taken 
as required by the act for the formation and 
organization of a drainage district The 
clerk has refused to file the petition, or to 
take any action thereon, upon the ground 
that the act under which the proceeding is 
Instituted is unconstitutional and void. 
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[1] The first point urged Is that the act 
Is in conflict with the Constitution, for the 
nuBon that section 6 of the act provides for 
the appointment of "drainage commissioners" 
for the district by the judge of the district 
court of the Judicial district in which the 
drainage district is located, and that the act 
of appointing officers is purely an executive 
or ministerial duty, and is not a Judicial 
function. This objection overlooks the pri- 
mary and fundamental Question underlying 
the whole proposition, namely, that the Leg- 
islature has in fact spoken and acted, and 
has designated the officer who shall make the 
appointment The fact that this officer is a 
Judge of a court does not render it any more 
of a Judicial act than if such act were per- 
formed by some executive or ministerial of- 
ficer. 

[2,3] Again, the Constitution (section 6, 
art 4), provides that the Qovemor "shall 
nominate and, by and with the consent of 
the Senate, appoint all officers whose offices 
are established by this Constitution, or which 
may be created by law and whose appoint- 
ment or election Is not otherwise provided 
for." The Constitution Itself provides the 
method of selection of the legislative, execu- 
tive, and Judicial officers named in the Con- 
stitution. The framers of the Constitution, 
however, could not foresee what offices might 
"be created by law" subsequently enacted, 
and so they provided that such offices should 
be filled by the Governor, unless the appoint- 
ment or election should be "otherwise pro- 
vided for." The Legislature in this case has 
"otherwise provided." They have clearly ex- 
ercised their constitutional right in naming 
and designating the person or officer who 
shall make these particular appointments. 
This question has received frequent consider- 
ation by the courts, and they have almost in- 
variably reached the conclusions we have in- 
dicated. People V. Freeman, 80 Cal. 233, 22 
Pac. 173, 13 Am. St Rep. 122, and note at 
page 125; State ex rel. Sherman v. George, 
22 Or. 142, 29 Pac. 356, 16 L. R. A. 737, and 
note, 29 Am. St Rep. 586; Ross v. Board, 
69 N. J. Law, 291, 55 Atl. 310; In re Terrett 
34 Mont 325, 86 Pac. 266; In re Ryers, 72 
N. Y. 1, 28 Am. Rep. 88. 

[4] It is next argued that the collection of 
assessments and taxes for benefits under the 
scheme provided In the act in question does 
not afford due process of law, or the equal 
protection of the laws, and is therefore in 
violation of section 6, art 7, of the state 
Constitution. The first reply that may be 
made to this contention is that the assess- 
ments to be levied and collected under the 
provisions of the act here in question do not 
constitute a tax within the purview of the 
Constitution. This is rather an exercise of 
the power of the state for the general wel- 
fare. Hagar v. Reclamation District, 111 U. 
S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569; Fall- 



brook Irri. Dlst ▼. Bradley, 164 TT. 8. 112, 
17 Snp. Ct 56, 41 L. Ed. 869: McGIlvery f. 
City of Lewlston, 13 Idaho, 347, 90 Pac. 348. 
Under this act, the assessment is made only 
according to h«neftt» to be received. Where 
no l>eneflti totU accrue, no atsegsment can be 
made. No question of taxation for govern- 
mental purposes or for the maintenance of 
the governmental functions of the state la 
imposed. This assessment is made in pro- 
portion to benefits to be acquired, and la in- 
tended primarily to serve and advance the 
proprietary Interests of the landowners with- 
in the district and to that end serve and 
advance the Interests and general welfare of 
the state at large. Incidentally this may and 
often will serve and improve the public 
health of the inhabitants of the district or 
render a district Itabitable which otherwise 
would be uninhabitable. To our minds, the 
same principles of law which would sustain 
and uphold the irrigation statute should sus- 
tain and uphold this statute. Pioneer Irri. 
Dlst V. Bradley, 8 Idaho, 310, 68 Pac. 295, 
101 Am. St Rep. 201 ; Nampa ft M. Irr. Dlst 
V. Brose, 11 Idaho, 474, 83 Pac. 499 ; Bissett 
V. Pioneer IrrL Dlst, 21 Idaho, 98, 120 Pac. 
461 : Pioneer Irri. Dlst v. Stone, 130 Pac. 882. 

[I] Lastly, It is contended that the plan 
provided for bonding a district ia violative 
of section 3, art 8, of the state Constitution. 
This objection must fall for the same reason 
that a like objection failed in McGllrery v. 
City of Lewlston, 13 Idaho, 347, 90 Paa 348, 
Byrns v. City of Moscow, 21 Idaho. 403, 121 
Paa 1034, and Hlckey v. City of Nampa, 22 
Idaho, 46, 124 Pac. 280, namely, that the as- 
sessment here authorized to be levied runs 
against each specific tract or parcel of land 
to be benefited, and the amount thereof is 
ascertained, determined, and assessed in ad- 
vance so that every property owner can know 
Just how much he is to pay, and the bond- 
holder can ascertain Just the extent of the 
claim he has against each tract of land. In 
such case, there is no municipal liability, and 
no municipality to be rendered liable for the 
payment of the indebtedness. 

The foregoing covers all the objections that 
have been raised agalust tba jonstitutlonallty 
of this act. We find no constitutional objec- 
tion to the act on any grounds urged. The 
demurrer to the petition will be overruled, 
and a peremptory writ will issue. 

SULLIVAN and STEWART, JJ., concur. 



&i Idaho 473) 
Bx parte DAVIS. 
(Supreme Conrt of Idaho. Feb. 27, 1913.) 

1. Habeas Cobpus (§ 109*) — Pbocekdings— 
Duty or Judoe. 

Section S353 of the Revised Codes of this 
state, in prescrlbingr the duties of a court or 
judge upon a bearing on return to a writ of 
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babefts corpuB, ptovidea, fcrnong other tilings, as 
follows: "The coart or judge, if the time dur- 
ing which such party may be legally detaitied 
in custody has not expired, must remand such 
party, if it appears that he is detained in cus- 
tody: * * * 2. By virtue of the final Jndg- 
ment or decree of any competent court of crim- 
inal jurisdiction, or of any process issued upon 
such judgment or decree." 

[£<d. Note.— For other cases, see Habeas Cor- 
pus, Cent Dig. H 97, 98; Dec Dig. § 109. •] 

2. Habkab Cobfus (J 105*)— Pbockedinqs— 
Determination of Issues. 

Where a return to a writ of habeas corpus 
shows that the petitioner is detained by the 
<diief of police of Boise City in the city jail 
thereof, under and by virtue of a commitment 
issued by the police magistrate of Boise City, 
which commitment Is in due form, regular on 
its face, and recites that the prisoner has been 
convicted of the violation of a city ordinance 
and sentenced to imprisonment, held that, un- 
der the provisions of section 8353 of the Revised 
Codes, It Is the duty of the court to remand the 
prisoner; and that the court has no authority 
to go back of the commitment or process on 
which the prisoner is held and examine the suf- 
ficiency of a complaint upon which the prisoner 
was tried, or the validity and regularity of a 
warrant that was issued thereon, and upon 
which the prisoner was arrested in the first 
instance. 

rE!d. Note.— For other cases, see Habeas Cor- 
pus Cent. Dig. §§ 93, 94; Dec. Dig. § 105.»] 

3. Habeas Cobpub (f 4*)— Natukb of Bjbm- 
BDT — Rbview of Pboceedinqs. 

Habeas corpus cannot be resorted to or 
employed as an appellate remedy, or for the 
purpose of reviewing or correcting errors. 

[Ed. Note.— For other cases, see Habeas Cor- 
pus, Cent. Dig. i 4; Dec Dig. { 4.*] 

4. Habeas Cobpus (g 4*)— Natcbk o» Bjck- 
EOT— Bbview of Pboceedinqs. 

EJrrors committed in the ruling upon the 
sufficiency of a criminal complaint or upon 
the legality or regularity of a warrant of ar- 
rest, and errors committed upon the trial in a 
crimina] case, must be reviewed and corrected 
on appeal, and cannot be availed of by the de- 
fendant on habeas corpus. 

[Ed. Note. — For other cases, see Habeas Cor- 
pus, Cent Dig. I 4; Dec. Dig. f 4.»J 

Original application by Daisey Davla for 
writ of habeas corpus. Writ issued, and 
hearing had on return thereto. Writ quash- 
ed, and prisoner remanded. 

Charles CUfton, of Boise, for petitioner. 
.T. H. Peterson, Atty. Gen., and J. J. Gnheen 
and T. G. CofBn, Asst Attys. Gen., for the 
SUte. 



AILSHIB, O. J. Petitioner seeks her 
discharge from imprisonment through means 
of a writ of habeas corpus, and alleges that 
she Is detained and restrained of her lib- 
erty wrongfnlly and unlawfully. 

It appears from the application of peti- 
tioner that aa the 2d day of January, 1913, 
W. N. Beeves, chief of police of Boise City, 
ffled a criminal complaint against the peti- 
tioner, charging her "on Information and be- 
lief" with the crime of vagrancy, and alleg- 
ing that she had violated the ordinances of 
Boise City in relation thereto. She was tak- 



en before the poUce magistrate, and was 
convicted of the violation of a city ordi- 
nance, and was sentenced to 80 days' impris- 
onment in the city Jail and to pay a fine 
of $100 and costs taxed at $19, and was 
thereupon committed to Jail. 

The chief question nrged here for the re- 
lease of the petitioner is that the original 
complaint flled In the police court was based 
on "information and belief," and not upon 
any knowledge of the complainant himself; 
and it is alleged that a warrant Issued on 
such a complaint deinlves the perscm arrest- 
ed of his liberty, in violation of the fourth 
amendment to the Constitution of the Unit- 
ed States, and also in violation of section 17 
of the Bill of Bights of the Idaho Constttu- 
tlon. 

[1, 2] This is an application for discharge 
on habeas corpus, and in such a case the 
court is admonished by section 8358 of the 
Revised Codes that on the return to a writ 
after the court has inquired into the cause 
of detention It must remand the prisoner, 
"If It appears that he is detained in custody: 
• • • 2. By virtue of the final Judgment 
or decree of any competent court of criminal 
Jurisdiction, or of any process Issued upon 
such Judgment or decree." The application 
itself shows that the prisoner is not now 
held upon the original warrant of arrest Is- 
sued out of the police court The return 
made by the chief of police, to whom the 
writ was directed, shows that he is detaining 
the petitioner by virtue of a certain comrnlt- 
ment Issued January 28, 1913, and signed by 
R. H. Dnnlap, police Judge of Boise City, 
commanding him, as keeper of the dty prison 
of Boise City, to receive the said Daisey 
Davis into his custody, and to detain her 
until the sentence and Judgment of the court 
is satisfied, which sentence consisted of a 
fine of $100, together with $19 costs and 
Imprisonment of 30 days in the dty Jail, or, 
in case of failure to pay fine, a total Impris- 
onment not exceeding 60 days. 

The commitment attached to the writ here< 
In comes from a court of competent crimi- 
nal Jurisdiction In such cases, namely, the 
police court of Boise City. That court is a 
court of criminal Jurisdiction In cases charg- 
ing a violation of the ordinances of Boise 
City. It shows, upon its face, that a convic- 
tion was bad in that court for a violation 
of the ordinance defining the crime of va- 
grancy. The question arises as to whether 
the court has a right, on habeas corpus, to 
go back of the commitment and inquire into 
the regularity of the previous proceedings 
which might have l>een reviewed upon ap- 
peal. The statute (section S353), above quot- 
ed, would seem f o be conclusive on that ques- 
tion, and to forbid the court going back 
of Uie judgment or process issued upon such 
Judgment. 

In Re Knudtson, 10 Idaho, 676, 79 Pac 
641, this court had occasion to consider the 
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provisions ot the foregoing section of the 
statute, and said: "Section 8353, Revised 
Statutes, prescribes the duty of the court or 
Judge upon such a hearing as follows: The 
court or judge, If the time during which such 
party may be legally detained in custody has 
not expired, must remand such party. If it 
appears that he is detained In custody: 
• • • 2. By virtue of the final judgment 
or decree of any competent court of criminal 
Jurisdiction, or of any process issued upon 
such Judgment or decree." It appears to us 
that under the foregoing statutory provisions 
we are without authority to examine the 
evidence taken upon the preliminary exam- 
ination, for the purpose of determining 
whether or not It discloses any offense as 
having been committed by the petitioner. 
There is no question In this case but that 
the district court is a court of competent Ju- 
risdiction for the trial of the offense charged, 
nor Is there any question as to the venue; 
consequently there is no occasion for exam- 
iniuK the record for the purpose of ascer- 
taining those facts." 

In the Knudtsou Case the court quoted 
vrith approval from 15 Am. & Eng. Ency. of 
Law (2d Ed. p. 201), wherein the author 
says tiiat in such cases "the Inquiry Is lim- 
ited to the question whether the court in 
which the prisoner Is convicted had Jurisdic- 
tion In the premises, and the validity of tbe 
sentence or process on Its face." 

Section 2032 of the Code of New Tork &p- 
pears to be substantially the same as section 
8353 of our Code. In People v. Wilson, 8S 
Hun, 258, 34 N. T. Supp. 734, the Supreme 
Court of that state, In passing upon this 
same question, said: "We are inclined to 
the opinion that it was the duty of the coun- 
ty Judge, by virtue of section 2032 of the 
Code, to make an order to remand the pris- 
oner, as It appeared that he was detained 
in custody 'by virtue of the final Judgment 
or decree of a competent tribunal of civil 
or criminal Jurisdiction,' and that It is not 
necessary upon this appeal to consider the 
questions urged by the learned counsel for 
the respondent as to the nature and charac- 
ter of the complaint filed in the Justice's 
court" 

In Ex parte Clark, 85 Cal. 203, 24 Pac. 
726, the Supreme Court of California was 
considering a kindred question, and said: 
"The sheriff makes return of the Judgment 
of the superior court of San Francisco, above 
mentioned, and that he holds the petitioner 
by virtue of a commitment thereunder. 
This, it seems to us, is a complete answer 
to the writ No matter whether the supe- 
rior court of San Francisco had the right 
to order the prisoner out of the custody of 
the warden of the state prison or not, he 
was produced. An Information charging 
him with an offense within the Jurisdiction 
of that court was filed, and the court there- 
ty l)ecame and was vested with the power 



and Jorlsdlctlon to try bim, and Its Jodc- 

ment is valid and binding." 

The petitioner has placed great reliance 
on State v. Gleason, 32 Kan. 245, 4 Pac. 363. 
In that case the Supreme Court of Kansas, 
speaking through Mr. Chief Justice Horton, 
on appeal from a Judgment of conviction, 
held that the trial court erred in not sus- 
taining a motion to quash and set aside the 
warrant of arrest on the ground that the 
information filed in the case, and uiK>n 
which the warrant had been issued, was not 
made upon the knowledge of the county at 
torney or Informant, but merely upon hla 
"information and belief." The court there 
held that a warrant issued upon such a 
complaint and an arrest made under such 
a warrant were a violation of the fourth 
amendment to the Constitution of the Unit- 
ed States and of section 15 of the BUI of 
Rights of the state of Kansas. The question 
there presented, however, was raised In tba 
lower court and presented on appeal as an 
error committed in course of the trlaL 

The same question was raised in a diflTer- 
ent manner in State v. Blackman, 32 Kan. 
615, 5 Pac. 173, and the court distinguished 
the latter case from the Gleason Case, and 
held that there was no constitutional objec- 
tion to trying a defendant on a complaint 
made on information and belief. Mr. Chief 
Justice Horton, who had written the opinion 
In the Gleason Case, points out in a con- 
curring opinion the distinction to be drawn 
between the two cases, and also calls atten- 
tion to the fact that in the Blackman Case 
the question was not raised in the lower 
court 

[3, 4] However sound the position taken by 
petitioner may be as a proposition of law, 
we are satisfied it cannot be maintained on 
habeas corpus. Those errors should bare 
been presented to the proper court In the 
regular course of procedure on appeal; that 
is the method prescribed for correction of 
errors. Habeas corpus cannot be employed 
as an appellate remedy; it is an extracNrdl- 
nary remedy only. 

The prisoner should be remanded to the 
custody of the chief of police of Boise City; 
and it is so ordered. 

SUIiUVAN and STEWART, 33., wueat. 



(» Idaho 411) 
! LINCOLN COUNTY ▼. TWIN FALLS 
NORTH SIDE LAND & 
WATER CO. 

(Sopreme Conrt of Idaho. Feb. 2S, 1913.) 

1. Recobdb a 5*)— Fkb»— AuoiTNT— Dmr »o 
Chabob. 

XJnder the provisions of section 2124 ot 
the Revised Codes, the coun^ recorder is al- 
lowed, and it is his duty, to charge and collect 
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20 cents per toHo for every instrament, paper, 
or notice recorded by Mm. 

[Ed. Note.— For other cases, see Becords, 
Dec. Dig. I 5.«] 

2. Recobds (J 6*)— Becobdeb's Fees— Cow- 

TBACT. 

Neither the board of commissioners nor the 
county recorder has any power or authority to 
enter into an agreement or contract with any 
person or corporation for reeordinR any instru- 
ment, contract, or other paper or document for 
a less price or at a less rate than that pre- 
scribed by statute, namely, 20 cents per folio. 
[Ed. Note.— For other cases, see Records, 
Dec. Dig. { 5.*] 

3. Records (| 5*)— Fobm— Pbinted Fobm& 

The fact that the county recorder has a 
blank book containing printed forms in which 
he records certain contracts, instntments, or 
documents that conform to the printed forms 
in his record buuli does not justify him in mak- 
ing any less or different rate than 20 cents per 
folio for the recording of the same, and it is 
his duty to make a folio charge for every word 
contained in tlie instrument, whether the same 
be printed, written, or typewritten in such rec- 
ord book. 

[Eld. Note.— For other cases, see Records, 
Dec. Dig. I 5.*] 

4. Records (5 1*)— "Becobdino Instbcjcewt" 
— What Constitutes. 

To record an instrument means to tran- 
scribe it, repeat it, or recite it in a book of rec- 
ord kept for the purpose of perpetuating the 
terms and recitals contained in the instrument 
or document so recorded. 

[Ed. Note.— For other cases, see Records, 
Cent. Dig. % 1; Dec Dig. { !.• 

For other definitions, see Words and Phrases, 
Tol. 7, p. 6014.] 

e. Recobds ({ 5*) — Fees ro» Becobdino— 
Change. 

The fees prescribed by the statute to be 
charged by the county recorder are arbitrary 
charges fixed by act of the Legislature, and no 
officer baa any right to change the same or de- 
part from the terms thereof as prescribed by 
the Legislature. 

[Ed. Note.— For other cases, see Records, 
Dec. Dig. f 5.*] 

8. Records (8 5*)—Fee8— Failure to Col- 
lect— Suit BY County. 

Where a county recorder has recorded pa- 
pers and written instruments, and has not col- 
lected the full amount of fees prescribed by the 
statute therefor, and has thereafter rendered 
his accounts, and settled with the board of 
county commissioners without accounting for 
the uncollected portion of such fees, the county 
has such an interest in the unpaid fees as to 
enable it to priisccute an action directly atcaiast 
the party for whom the work was done and to 
recover the same. 

[Ed. Note. — For other cases, see Records, 
Dec. Dig. S 6.*J 

7. Limitation of Actions (§ 28*)— Statuto- 
ry Liability. 

Where a county recorder has recorded in- 
stniments and has not collected the full amount 
of the fees proscribed, by statute, and tlie coun- 
ty thereafter commences an .lotion against the 
person for whom such recording is done, the 
question as to whether the action is barred by 
the statute of limitations is to be determined 
by the provisions of section 405.3 of the Uev. 
Odes, as the same is an action upon a con- 



tract, obligation, or liability not foundad upon 
an instrument in writing. 

[Ed. Note. — ^For other cases, see Limitation 
of Actions, Cent Dig. fS 134, 135; Dec. Dig. i 
28.*] 

Sullivan, J., dissenting. 

Appeal from District Court, Lincoln Coun- 
ty ; Edward A. Walters, Judge. 

Action by Llncola County against the 
Twin Falls North Side Land & Water Com- 
pany. Judgment for plalntlfT, and defend- 
ant appeals. Affirmed. 

Samuel H. Hays and P. B. Carter, both of 
Boise, for appellant James R. Botbwell 
and Harlan D. Heist, County Atty., both of 

Shoshone, for resxjondent 

AILSHIE, C. J. This action was brought 
by the county ot Lincoln against appellant 
for the purpose of recovering the sum of $9,- 
336.35, together with interest thereon, alleg- 
ed to be due as a balance for fees for record- 
ing certain Instruments designated as water 
contracts. The case was beard on a stipu- 
lation of facts and Judgment entered in favor 
of the county and against appellant 

The appellant Is a corporation organized 
under the laws of the state of Delaware, and 
has complied with the laws of this state, 
and Is doing business in this state as an Ir- 
rigation company. It Is admitted that the 
county reorder recorded Instruments for ap- 
pellant, as alleged In the complaint, and that 
the balance due for fees, If charged at the 
rate of 20 cents per folio, as prescribed by 
the statute, for both the written and printed 
words thereon, would amount to the sum 
claimed, namely, $9,336.35. The appellant 
.sought to defend and avoid liability upon the 
following grounds: That the appellant was 
engaged In the construction of what Is 
known as a Carey act project in Lincoln 
county in this state, and that, after complet- 
ing full negotiations with the state board of 
land commissioners, the company entered 
into negotiations with the board of commis- 
sioners of Lincoln county, and proposed that 
the company would furnish printed record 
books to the county free, and that the coun. 
ty recorder should. In turn, charge appel- 
lant a flat rate of 75 cents per instrument re- 
corded; that the county commissioners fa- 
vored the proposition submitted to the coun- 
ty and consented to the recorder making 
such an arranprement ; and that the county 
recorder accordingly entered into the agree- 
ment, and the company supplied the recorder 
with necessary blank books, containing print- 
ed pnges corresponding with the printed 
forni.s of water right contracts the company 
had prepared for its use, and that all that 
was left for the recorder to do was to fill In 
the written part wliich the company might 
write into the blank form of its contracts. 
It also appears that the sum of 75 cents per 
Instrument was ample and sufllcient to pay 
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tile NgQlar folio charge for the number of 

words which were actually written into these 
Instruments as printed In the record book 
furnished by the company, and which It 
was necessary for the recorder or his clerks 
to transcribe Into the record books. This 
state of facts presents the question as to 
whether the county ofUcers could fix upon a 
different rate, or charge any less fee for 
recording an Instrument than that prescrib- 
ed by statute. Section 2124 of the Revised 
Codes, which contains the schedule of fees 
to be charged and collected by the county re- 
corder, provides, Inter alia, as follows: "The 
county auditor and recorder is allowed, and 
may receive for his services, the following 
fees, to be paid him by the party procuring 
his services as recorder: • ♦ • For re- 
cording every Instrument, paper or notice, 
for each folio, twenty cents. • ♦ • " Sec- 
tion 7 of article 18 of the Constitution (sixth 
amendment to the state Constitution) pro- 
vides that all county officers shall receive 
fixed annual salaries, and that all fees re- 
ceived by such officers over and above their 
actual and necessary expenses allowed by 
law shall be turned Into the county treasury. 

[1] The only question to be determined on 
this appeal Is one of law. It was the duty 
of the county recorder to duly record the 
contracts and Instruments which he did re- 
cord, designated as water contracts. 

[8] Whether the record was written with a 
pen, a typewriter, or printed made no dif- 
ference so long as it was a true and correct 
copy and record of the Instrument presented. 

[4] To record an Instrument means to 
transcribe it, repeat it, or recite it In a book 
of record kept for the purpose of perpetu- 
ating the terms and recitals contained In the 
Instrument or document so recorded. Ander- 
son, Law Dictionary ; Montgomery Beer-Bot- 
tllng Works v. Gaston, 126 Ala. 425, 28 South. 
497, 51 L. R. A. 396, 85 Am. St Rep. 42: 
Cady V. Purser, 131 Cal. 552, 63 Pac. 
844. 82 Am. St Rep. 391; 34 Cyc. 685. 
Whether the recorder had a printed copy of 
the greater portion of the instrument in his 
record book and filled in the written portion 
or transcribed the whole document Is im- 
material, for the reason that it was neces- 
sary for him to verify the same and satisfy 
himself that his record was a true and liter- 
al copy of the Instrument presented for rec- 
ord, and he must verify the same and satisfy 
himself before he can so certify. 

[S] The fee of 20 cents per foUo is an arbi- 
trary fee established by the Legislature. In 
most cases it more than pays for the service 
performed, and the county makes a profit out 
of the business. In other cases it might not 
pay for the serx'ice performed. If a county 
only had a very small amount of recording 
to do, and still had to employ a clerk or dep- 
uty at a regular salary to do such work, the 
fees collected for recording might not be 
sufficient to pay for the service and the coun- 



ty might lose. Upon the other hand, where 
there is a great deal of this work to do, the 
county can hire clerks for a great deal lees 
than 20 cents per folio, and thereby make a 
profit out of the business. Indeed, the audi- 
tor might procure record books containing 
printed forms of deeds, mortgageSr and other 
instruments, and he might likewise procure 
blank deeds and mortgages and other instru- 
ments printed to conform to his record boolcs, 
and supply these blanks to the people gener- 
ally doing business with his office, and there- 
by save a large amount of the work of his 
office in transcribing or recording such in- 
struments. No one could complain of such 
a course. On the other hand, the person 
presenting such an instrument for record 
would be obliged to pay full folio charge 
for recording the instrument, and it would 
be no injury or damage to him that the re- 
corder already had a printed record book 
which saved him the larger part of the work 
of transcribing the instrument Suppose, on 
the other hand, people doing business with 
the office were allowed to get record books 
printed and furnish them to the recorder, as 
was done in this case, and then pay fees for 
transcribing only the written part of their 
conveyances, such a practice would prove 
demoralizing to the business of the recorder's 
office. If one man or one corporation has the 
right to do this, evMy other individual or 
corporation has the like right This prao- 
tice would result in every real estate firm in 
the county getting up a record book of Its 
own and a blank form of deed, mortgage, or 
other conveyance, to correspond with the rec- 
ord, and every firm would have its own rec- 
ord book. The mere statement of this i»opo- 
sltlon is sufficient to show that it la contrary 
to law, and could not be allowed or tolerated. 
[1] It has been argued, however, that the 
county commissioners considered this proposi- 
tion, and approved the same, and entered 
Into an agreement and that the county is 
thereby estopped from attempting now to col- 
lect a greater sum than that agreed upon. 
This contention cannot be sustained, for the 
reason that neither a county officer nor any 
one else has a right to set aside or ignore a 
statute or to change the fees prescribed by 
a statute that shall be charged for any giv- 
en public service. The statute Is plain, and 
both the commissioners and the irrigation 
company had full notice of its provislona 
Any contract which ran counter to the stat- 
ute was clearly void. Neither can the fiict 
that the commissioners subsequently accept- 
ed and approved the recorder's report and 
settled with him upon the basis of the 
former agreement entered into with the wa- 
ter company avail the company here, or re- 
lieve it from payment of the balance due on 
account of the recording of such Instruments. 
McNutt V. Lemhi County, 12 Idaho, 63, 84 
Pac. 1054. The fact that the board of com- 
mlssionera have certain powers with refec- 
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ence to the settlement of claims against tlie 
county and compromising and adjusting ac- 
counts does not extend to ttte changing of 
fees and salaries fixed by statute. 

[t] A brief has beeA filed in this case by 
M. J. Sweeley, an attorney of this court, as 
amicus curlee, In which It is suggested that 
the county cannot maintain this action, that 
such fees must be paid to and collected by 
the county recorder, and that the county can 
only look to the officer and his bondsmen for 
the same. We hare no doubt but that the 
county recorder could have maintained his 
action for the recovery of these fees. We are 
equally well satisfied, on the other hand, 
that the county Itself has such an interest in 
these fees as to be able to maintain its ac- 
tion for the recovery of the same, and this Is 
especially true where, in a case like this, the 
county has already settled with the county 
recorder, and he has presumably already re- 
tained out of fees In bis hands his actual ex- 
penses as authorized by the Constitution. 
After settlement has been made with the 
recorder, he may have no further interest in 
the fees, unless the county charges them up 
against him. On the other hand, the county 
is directly interested. It may pursue the 
officer and his bondsmen, or it may pursue 
directly the party who had the service per- 
formed. 

[7] Finally, It is argued that a part of this 
claim Is barred by the provisions of subdivi- 
sion 1, f 4064, Rev. Codee. That statute pro- 
vides: "An action upon a liability created 
by statute, other than a penalty or forfel- 
tnre," dhall be commenced within three years 
after the cause of action accrued. We can- 
not agree that this is the kind of an action 
contemplated by subdivision 1, f 4054. This 
cause of action was not created by statute. 
On the contrary, we tJilnk it is governed by 
the provisions of section 4053, which pro- 
vides that "an action upon a contract, ob- 
ligation, or liability not fouaded upon an In- 
strumeat of writing" shall be commenced 
wtthin four years from the accrual thereof. 
This la clearly an action upon contract It 
will be necessary, therefore, to remand the 
cause, with direction to the trial court to 
eliminate aU items where the service was 
performed more than four years prior to the 
date of the commencement of this action, 
and to enter a Judgment accordingly. 

The contention made by respondent that 
this is an open and current account within 
the purview and meaning of section 4058, 
and that the statute only runs from the date 
of the last item appearing in the account. Is 
not sound, and cannot be sustained. Neither 
the recorder nor the county had any right to 
extend credit to the appellant, and there 
were no "reciprocal demands" in this case 
within the purview and meaning of section 
4058. It appears that the irrigation com- 
pany furni,shed the blank forms of record 
books used by the county In recording these 
instruments, and it should now be allowed a 



credit in an amount equal to the sum it 
would have cost the county to get these or 
similar records. We find no error in the 
record, except as to the amount of the Judg- 
ment entered. The Judgment will therefore 
be affirmed except as to the amount thereof) 
and the cause is hereby remanded, with direc- 
tion to the trial court to ascertain the amount 
to be credited on account of the books fur- 
nished and the amount barred by the statute 
of limitations, and to enter an amended Judg- 
ment for such an amount as be finds has ac- 
crued within four years immediately preced- 
ing the filing of the complaint, less the prop- 
er credit for record books as herein suggest- 
ed. Costs of this appeal will be divided 
equally between appellant and respondent 

STEWART, J., concurs. 

SULLIVAN, J. I am unable to concur In 
the conclusion reached by my Associates. 
Under the facts of this case, the judgment 
ought to be reversed. The appellant is a 
corporation, and was engaged In the con- 
struction Of what is known as a Carey act 
reclamation project in Lincoln county, em- 
bracing about 250,000 acres of land, and the 
estimated cost of the reclamation works 
and system Is $5,700,000. I will not go into 
detail here as to the operations of this com- 
pany in making contracts for the sale of wa- 
ter rights. It is sufficient to say that the 
disposal of the water rights held by the 
company would require several thousand in- 
struments which would contain about 200 
folios each, and under the stipulated facts 
In this case each instrument did not contain 
more than three foUos of written matter, on 
an average, printed forms being used. Many 
of the purchasers who held more than M 
acres of land desired a water contract for 
each 40-acre tract for their own convenience 
in the future transfer of their lands and wa- 
ter rights, and the company was willing to 
execute the number of contracts that each 
landowner might desire, provided he would 
pay the recording fee for all of the contracts 
except one. In order to make the recording 
fee as light as possible upon the purchasers, 
the appellant company took the matter up 
with the board of county commissioners of 
Lincoln county, and, after thoroughly inves- 
tigating the same, the board made the fol- 
lowing order: "Shoshone, Idaho, April 30, 
1907. The board of commissioners of Lin- 
coln county, state of Idaho, met in regular 
adjourned session this 30th day of April, 
1907, pursuant to adjournment. Present: I. 
H. Imes, Chairman; F. E. Grosse, Commis- 
sioner, and Harry W. Anderson, Clerk. Up- 
on the application of the Twin Falls North 
Side Land & Water Company requesting the 
board to establish a flat fee for the record- 
ing of all water contracts between the Twin 
Falls North Side Land & Water Company 
and the settlers, it was ordered by the board, 
after due investigation, that the 
Digitized by vj( 
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charge said company a fee of seventy-flre 
cents for recording all regular contracts for 
land and water and a fee of one dollar for 
recording all land and water contracts ac- 
companied by the railroad contract, upon 
condition that said Twin Falls North Side 
Land & Water Company shall furnish to 
the county free of cost, all necessary books 
for the recording of said contracts, with the 
regular form of the contracts printed there- 
in, and all necessary Indexes for same. All 
records so furnished to be approred by the 
county recorder. No further business ap- 
pearing at this time, the board adjourned 
the regular meeting until Monday, the 13th 
day of May." No appeal was taken from 
said action of the board. Thereupon the 
appellant company furnished to the coun- 
ty, free of cost, all necessary books for the 
recording of said contracts, with regular 
form of contracts printed therein, and all 
necessary indexes for the same, which rec- 
ords so furnished were approved by the 
county recorder. 

It is contended by counsel for appellant, 
and we think correctly, that no charge can 
lawfully be made by a county recorder for 
recording an Instrument where a printed rec- 
ord Is used, except for recording the words 
which are actually written ; in other words, 
that no one can be required to pay a con- 
structive fee, instead of a fee for the actual 
services rendered. The recording fee is 
fixed as follows by section 2124, Rev. Codes: 
"For recording every Instrument, paper or 
notice, for each folio, twenty cents." And a 
"foUo" Is defined by section 2132 to mean 100 
words, counting every three figures neces- 
sarily used as a word. "Kecording means the 
writing down or copying of the document in 
the proper book by the recorder." Cady v. 
Purser, 131 Cal. 552, 63 Pac. 844, 82 Am. St. 
Rep. 391 ; Vldor v. Rawlins, 93 Tex. 259, 54 
S. W. 1026. In Anderson's Law Dictionary 
the term "recording" is defined as: "Copying 
an instrument into the public records in a 
book kept for that purpose, by or under the 
superlntendance of the officer appointed 
therefor." Section 20C2, Rev. Codes, relat- 
ing to the duties of the recorder, is as fol- 
lows: "He must, upon the payment of his 
fees for the same, record separately, in 
large and well-bound separate books, in a fair 
hand: 1. Deeds, grants," etc. When that 
statute was enacted. It was expected that 
the instrument would be written "in a fair 
hand" in the proper record book. At the 
time of the original enactment of that stat- 
ute, no printed record books were in use, and 
the law contemplated a fee of 20 cents 
per folio for all of such instruments as were 
required to be written "in a fair hand." Sec- 
tion 2124, Rev. Codes, in si)eaklng of the re- 
corder's fee, provides: "The county recorder 
and auditor is allowed, and may receive for 
his services, the following fees," etc. It will 
be observed from said provisions of the 
statute that it was contemplated that 20 



cents per folio would be paid for the serv- 
ice of recording the Instrument in longhand. 
N6w, where the record is printed, as It was 
in the case at bar, and furnished by the ap- 
pellant, without expeqse to the county, the 
recorder performs only the service of proper- 
ly filling the blanks in the record, and he Is 
entitled to receive payment for whatever he 
writes at the rate per folio specified by the 
statute, and, as appears from the record, 
that fee has been fully paid, the judgment 
should be reversed. 

And, again, I think the county Is estopi)ed 
from maintaining this action, for the reason 
that no appeal was taken from said order of 
the board, and the appellant is now placed 
in a position where it cannot recover the 
recording fee for the contracts given the set- 
tler at his request for each 40-acre tract, 
as appellant would no doubt have required 
those who wanted more than one contract 
to pay for the recording of all others given 
them. In the case at bar, where only one 
contract was made to the settler, the fee 
was paid by the appellant Where more 
than one contract was given, as frequently 
happened, the additional recording fee of 91 
was collected from the settler because the 
additional contracts were made for his par- 
ticular benefit. This method of computing 
the fee which was agreed to by the county 
commissioners continued for some years — 
from April 30, 1907, unUl this suit was 
brought in 1911— and by the action of the 
board it is now too late for the appellant to 
go back and collect from the settlers the 
amount of the recording fee which they 
should have paid in case they were requir- 
ed to pay 20 cents per folio for all printed 
matter for each contract after the first. 
Having agreed to the method of computa- 
tion provided by said order of the board, 
and no appeal having been taken therefrom, 
and regular settlements having been made 
by the county recorder with the county, and 
no appeal having been taken from those set- 
tlements, it would be most unjust and In- 
equitable to compel the apiiellant now to 
pay the amount of the Judgment rendered 
against It Under the provisions of section 
1917, Rev. Codes, the county commissioners 
have power to supervise the ofllcial conduct 
of all the county ofllcers diarged with the 
custody of the public revenues and see that 
they faithfully perform their duties, to exam- 
ine and audit their accounts, and generally 
to do and perform all other acts and thlnps 
which may be necessary to the full discharge 
of their duties. Under the authority given 
by the statute, we think the county commis- 
sioners had power to settle the amount of 
the fee to be charged for recording said In- 
stmnients. While pcrhnps they could not 
provide a less fee than 20 cents per folio 
for the services rendered in WTltIng down 
whatever there was to be written in said 
printed contracts, it was within their power 
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and anthorlty to make the order above 

quoted. 

In this case there was a claim honestly 
made, which claim was fairly and honestly 
considered by the board, and the board final- 
ly adopted said resolution and order. Had 
the board refused to adopt said order, the 
appellant would no doubt have made changes 
In its business method and could and would 
have reduced the recording fee, which has 
already been paid, and required the settler 
to pay the recording fee for each contract 
except the first. But the company was anx- 
ious to favor the settler, and give him as 
many contracts as he desired, and make the 
recording fee as light as possible. Where 
more than one contract was to be recorded, 
appellant collected only the fee of $1 from 
the settler for each additional contract, in- 
stead of the fee of 9-i now claimed by the 
county. The $4 fee which is charged in this 
suit amounts to a charge of 10 cents per acre 
against each 40-acre subdlvlstcND, which 
would be at least four times the value of the 
services rendered by the recorder for record- 
ing each instrument. Any person deeming 
himself aggrieved by said order of the board 
might have taken an appeal. And, again, he 
night also have taken an appeal from the 
order of the board settling the quarterly ac- 
counts of the recorder. But no such appeals 
were taken. The remedy by appeal was 
complete and adequate. 

There was a dispute between the county 
zecorder and the appellant, and It was with- 
in the power of the board to settle that dls- 
pote, and it did settle it, and, the settlement 
liavlng been accepted and acted upon for 
several years, the county ought not now to 
be permitted to repudiate the board's action. 
Good faith and fair-dealing should charac- 
terize the conduct of county boards In their 
dealings with individuals and corporations, 
and there is no reason in morals or law that 
will exempt them from the doctrine of estop- 
pel. State of Ind. v. Milk (G. C.) 11 Fed. 
389; U. S. V. Wallamet Val. & C. M. W. R. 
Co. (C. C.) 44 Fed. 234. The statement In 
the majority opinion that, If this company 
were permitted to furnish its own records, 
each real estate agent ought to be permitted 
to furnish his, seems ridiculous to me, as 
such agents sell lands for others, and do not 
pay for recording deeds. There is no paral- 
lel or comparison between the case sugge.sted 
and the one at bar. Here was a reclama- 
tion com|)auy, which It was known would 
execute several thousand contracts, which 
contracts would fill a number of volumes of 
records, which records, if furnished by the 
county, would cost it no doubt several hun- 
dred dollars, and, because of the number 
of such contracts and the extent of such 
records. It seems to me it was better for all 
concerned to have those contracts in records 
especially provided for their recordation, 



without expense to the county, and have 
uniform records of all such contracts. In 
accordance with said resolution of the board, 
said fees were duly paid and received into 
the county treasury. The accounts of the 
recorder were regularly settled in accord- 
ance with the law. The money being re- 
ceived under said facts and circumstances 
and the account being settled, the transac- 
tion amounted to a final receipt closing said 
transaction. As bearing on this question, 
see Wlleox v. Perkins County, 70 Neb. 139, 
97 N. W. 236, 113 Am. St Rep. 7T9. It. was 
held in Douglas County v. Bennett, 61 Neb. 
660, 85 N. W. 833, that where a fuU and com- 
plete settlement of a county officer with the 
county commissioners, who are authorized to 
make the same, has been made, such settle- 
ment is final and conclusive, unless there is 
fraud, mistake, or imposition In making the 
same, and we think that is true in this state 
where no appeal Is taken from the action of 
the board In settling such accounts. There 
is no charge of fraud, mistake, or imposition 
in this case. Said order was passed by the 
board on April 30, 1907, and this action was 
not brought until August 26, 1911. 
The Judgment ought to be reversed. 



JOYCE et al. v. RUBIN et al 

(Supreme Court of Idaho. Jan. 30, 1913. On 

Rehearing, March 5, 1913.) 



1. Watebs and Wateb Coubsbs {§ 152*)— 
Actions to Determine Wateh Rights— 
Question fob Coubt. 

Id an action to determine and settle the 
priorities and amount of water to which each 
party to a suit Is entitled from a certain 
stream, it is left to the court to determine 
from the evidence such priorities and amounts. 
[Kd. Note.— For other cases, see Waters and 
Water Courses, Cent. Dig. §§ 156, 157; Dec. 
Dig. f 152.»] 

2. Watebs and Wateb Coubses (| 162*)— 
Action to Detebmine Pbiobities— Auend- 

MENT TO CONFOBM TO PbOOF. 

Each party, by way of complaint or cross- 
complaint, is required to set up the ultimate 
facts upon which bis claim of right is based, 
and it is the duty of the court to makt if* 
finding of facts upon the evidence; and if the 
allegations of the pleadings do not conform to 
the ^roof offered the court may direct tlie 
pleadings to be amended to conform to such 
proof. 

(Ed. Note.— For other cases, see Waters and 
Water Courses, Cent. Dig. §§ 156, 157; Dec 
Dig. I 152.*] 

3. AcTto.v TO Detebmine Wateb Rights — 

TllEOBY OP Tbial. 

Held, that the trial in this case was con- 
ducted as is customary in water suits, and 
upon the theory that all parties submitted to 
the court evidence of the dates of tbe appro- 
priation of water and of the amounts to which 
they were entitled. 

4. Pleading (§ 308*)— Vabiance— Matebiai,- 

ITY. 

Under the provisions of section 4225, Rev. 
Codes, no variance between the allegations of 
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the pleading and the proof is to be deemed ma- 
terial, unless it has actually misled the adverse 
party to his prejudice in maintaioing bis action 
or defense upon the merits. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. | 1338; Dec. Dig. t 808.*] 

5. Pleadinq (S 232*)— Trial (| 349*)— Di- 
KECTiNO Special Finding — Amendment to 
Conform to Proof — Effect of Variance. 

Section 4226, Rev. Codes, provides that 
where the variance is not material the court 
may direct the fact to be found according to 
the evidence, or may order an immemate 
amendment 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. { 503; Dec. Dig. § 232;* Trial, 
Cent Dig. |i 823-827; Dec Dig. { 349.*] 

6. Pleading (§ 409*)— Waiver of Objec- 
tions— Answer TO Cross-Complaint. 

Where the cross-complaint is not answer- 
ed, and the cross-complainant proceeds to trial 
without objection, as though an answer had 
been filed, he thereby waives the answer. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. H 1375-1383, 1386; Dec. Dig. f 
400.*] 

7. Action to Determine Water Biqhts— 
Theory oir Trial. 

Held, the record shows that the action 
was tried upon the theory that all of the ma- 
terial allegations of the complaint and cross- 
complaints were put in issae. 
& Judgment (f 126*) —Default— Taking 

Proof. 

Under the provistons of section 4360, Rev. 
Codes, in an action to determine the priority 
and amount of water to which each party to 
the action is entitled, if default is taken against 
any of the parties, evidence must be taken to 
establish the material allegations of the com- 
plaint or cross-complaint 

[Ed. Note. — For other cases, see Judgment 
Cent Dig. If 223, 224, 228-230; Dec. Dig. i 

lae.*] 

9. Plbadino (I 121*)— Answer— Denial. 

Held, that certain denials were sufficient 
[XM. Note.— For other cases, see Pleading, 
Cent Dig. H 245-248; Dec. Dig. | 121.*] 

10. Waters and Wathi Courses (§ 162*)— 
Irrigation — Action to Determine Rights. 

Where it is alleged that it requires 1,000 
inches of water to irrigate a tract of land con- 
sisting of 320 acres, and the court finds that 
the party is not entitJed to water for more than 
162.65 acres, and awards 610 inches, or about 
4 inches to the acre, therefor, and such award 
is sustained by the evidence, the action of the 
court will not be reversed. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. H 156, 167; Dec. 
Dig. I 162.*] 

11. Waters and Water Courses (J 139* )— 
Appropriation of Water Rights— Filing 
Notices. 

Where a party has constructed his ditches 
and diverted' water and irrigated his land for 
a number of years, and thereafter posts and 
files for record location notices, bis right dates 
from the time of his appropriation, and not 
from the date of posting such notices. 

IKd. Note.— For other cases, see Waters and 
Water Courses, Dec. Dig. S 139.*] 

12. Appropriation of Water Rights— Ex- 
tent. 

Held, under the evidence, that the cultivated 
area of the Bennett ranch was inoreasod from 
year to year, and that they were entitled to 
the full amount of water awarded them by the 
trial court. 



13. Waters and Water Courses (i 145*)— 
Appropriation of Water Rights — FoRFU'- 
tube or Abandonment. 

Under the provisions of section 3247, Rev. 
Codes, a person entitled to the use of water 
may change the point of diversion, if others 
are not injured by such change; and such 
change does not work a forfeiture or is not an 
abandonment of such right 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. t 20; Dec. Dig. | 
145.*] 

14. Waters and Water Courses (5 152*)— 
Irrigation— Amount of Water Required. 

Where it is alleged by one cross-complain- 
ant that it requires 400 inches of water to 
properly irrigate her land, that being about 4 
inches to the acre, and another cross-complain- 
ant alleges that it requires only five-eighths of 
an inch to properly irrigate such himd, the 
amount actually required is put in issue by 
such pleadings. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. || 156, 157; Dec. 
Dig. { 152.*] 

15. Waters and Water Courses (f 162*)— 
Actions to Protect Rights — Facts in Is- 
sue. 

The ultimate facts to be established under 
the pleadings were the priority and the amount 
of water to which each of the parties to the 
suit is entitled. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. |f 156, 167; Dec. 
Dig. i 152.*] 

16. Pleading (| 129*) —Answer — Admis- 
sions— Pailueb to Dent. 

Immaterial allegations or averments in a 
pleading are not admitted by failure to deny 
them. 

[Ed. Note. — For other cases, see Pleading: 
Cent Dig. f{ 270-275; Dec; Dig. i 129.*] 

17. Waters and Water Courses (§ 152*)— 
Action to Determine Rights— Decree. 

The respondents Joyce acquired title to 
certain land, formerly owned by their father, 
who had appropriated water for the irriga- 
tion of such land; and, where they do not aak 
in their complaint to have the water to which 
they are entitled allotted to each separately, 
it is not error for the court to decree to them 
jointly the entire amount of water necessary 
for the irrigation of their land. 

[Ed. Note. — For other cases, see Waters and 
Water Courses, Cent Dig. ii 156, 157; Dec. 
Dig. I 152.*] 

18. Waters and Water Courses (| 152*)— 
Appropriation of Water Rights — Extent. 

Held, that the respondents Joyce are en- 
titled only to the amount of water awarded to 
them at the head of their ditch, less the 
amount of water which flows from a certain 
spring situated on their land. 

[Ed. Note. — For other cases, see Waters and 
Water Courses, Cent Dig. {{ 156, 157; Dec. 
Dig. i 152.*] 

19. Waters and Wate» Courses (J 152*)- 
Action to Determine Rights— Decree. 

Hrld, that the decree must provide that 
when the natural flow of the stream is not 
sufTicicnt to furnish the respondents with the 
full amount of water awarded to them they 
should have only the amount furnished from 
the natural flow of the stream; each taking 
according to the priority of his right 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. if 150, 157; Dec. 
Dig. i 152.*] 
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20. Watebs iLirt» Wateb Oouaats (i 135* >— 
Kxci^UAXioN ov ' LiA.Ni>— DiuavNCB or Oo< 

. CUPANT8. 

Held, nnder all of the facts of this case, 
that the reapoodents -have proceeded with rea- 
sonable diligence to reclaim the land for which 
water has been decreed to them. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. if 156, 157; Dec. 
Dig. { 135.»] 

Appeal from District Court, Owyhee Coun- 
ty; Alfred Budge, Judge. 

Action by Matthew Joyce and another 
against Jacob Rubin and othera. From the 
judgment, defendant Murphy Land & Irriga- 
tion Company, Limited, appeals. Modified. 

C S. PoU; of Boise, tx appellant Perky 
&.Crow, of Boise, for respoadents Joyce. 
Bichards Sc Haga, of Boise, for respondents 
Bennett Jaclcaon & Walters, ot Caldwell, 
tot respondent Harder. 

SULLIVAN, J. This actiim was brought 
to determine the priorities and amount of 
water to which each of the parties to the ac- 
tion was entitled from Sinker creek, in Owy- 
Iiee county. The defendants, except Jacob 
Bnbln and 6. F. Lambert, appeared by an- 
swer and cross-complaint, and set up their 
respective claims and rights therein. The de- 
fendant Harder did not answer the cross- 
complaint of the defmdantthe Mturphy Land 
ft Irrigation Company. Thereupon the case 
was referred to a referee to take the testimo- 
ny in the case and rq)ort the same to the 
court It appears that certain testimony was 
taken, and the case was closed and a report 
made by the referee to the court Subse- 
quently an application was filed to reopen 
the case and take further testimony, which 
application was granted. Farther testimony 
was taken before Honorable John F. Mac- 
Lane, one of the judges, sitting at chambers, 
and, after the testimony was closed, was re- 
ferred to Honorable Alfred Budge, judge of 
the Sixth judicial district, for decision, and 
on April 1, 1912, he filed his findings of fact 
and conclusions of law, and a decree of the 
court was entered thereon. 

The court decreed to the plaintifts Mat- 
thew and Anna Joyce 607.4 miner's Inches, 
or 11.95 cubic feet of water per second of 
time, from April 1, 1867, and 30 inches, or .6 
cubic feet, from April 1, 1876, for use on the 
Ollmore ranch, and 35 inches, or .7 cubic 
feet, dating from April 1, 1901; to the de- 
fendant Ella C. Harder, administratrix, 62.5 
Inches, or 1.25 cubic feet per second, from 
April 1, 1867, and 118.60 Inches, or 2.37 cubic 
feet per second, from April 1, 1371; to the 
defendants Richard and Joseph Bennett 12.2 
cable feet from the following dates: 400 inch- 
es, or 8 cubic feet iier second, from April 
1, 1881; 210 inches, or 4.2 cubic feet per 
second, from April 1, 1802; to the defendant 
the Murphy Laud & Irrigation Company 400 
second feet of the waters of said creek from 



December 26, 1906, and 60 InobeB, or 1.2 co- 
ble feet per second, from the year 1805, and 
20 inches, or .40 ciddc feet per second, dating 
from April 1, 1865. 

None of the parties appealed except the 
Murphy Land ft Irrigation Company, and the 
appeal is from the judgment 

[1-3] (1) The first alleged error complain* 
ed of is that the. court erred in ordering aU 
of the pleadings to be amended to conform 
to the facts as. shown by the evidence. It 
most be remembered that a suit to determine 
the priority end amount of water that each 
user from a stream is entitled to is somewhat 
different from the ordinary action, and the 
general rules of pleading have never been 
technically observed or strictly enforced in 
this class of cases; for if they were, in 
many cases where . there are a hundred or 
more parties to the action the pleadings 
would be very voluminous. In such actioiis 
the main object or purpose is to detwmine 
the priority and amount of water to which 
each party to the action is entitled, and It 
is left to the court to determine from the evi- 
dence whether each party has established a 
right to any of tibe water in litigation. Ea«di 
party to ttte action is required to plead the 
ultimate facta upon which he claims a right 
to the use of a portion of the water «f such 
stream. It la the duty of the court to bear 
proof before it can legally make its findings 
or enter its decree. It is not made to appear 
that the Issues were greatly changed ondeir 
said order of the court or that any addition- 
al testimony would be required to meet such 
amendmenta The record falls to show that 
any evidence was objected to oy appellant as 
being at variance with the pleadings, or as 
not being within the issues made by the 
pleadings. The record shows that the trial 
was conducted as is customary in water 
suits, upon the theory that each party sub- 
mitted to the court evidence of the dates of 
his appropriation and amount of water claim- 
ed and his right and title to use it 

[4, !] It is provided by section 4225, Rev. 
Codes, that no variance between the allega- 
tion In a pleading and the proof is to be 
deemed material, unless it has actually mis- 
led the adverse party to his prejudice In 
maintaining his action or defense upon the 
merits. And in section 4226, Rev. Codes, it 
is provided that when the variance is not 
material the court may direct the fact to be 
found according to the evidence, or may or- 
der an immediate amendment. 

[6-t] In Conant v. Jones, 3 Idaho (Hash.) 
606, 32 Pac. 250, It is held that when a 
cross-coniplalnt is not answered, and defend- 
ant proceeds to trial as though answer had 
been filed, he thereby waives the answer. It 
appears from the record that the appellant 
went to trial evidently upon the theory that 
the allegations of its cross-complaint were 
denied. The record falls to show that the 



*For oU>«r cam 



s«a same topic and KcUon NUMBER in Dec. Dig. ft Am. Dig. Ke^-No. Series i 

Digitized by' 



'^-^ 



7S6 



130 PACIFIC REPORXEB 



ddabo 



appellant moved for Jadgment on its cross- 
complalnt, and does show that appellant 
went to trial and introduced Its proofs for 
the purpose of establlsbing the allegations of 
its cross-complaint. Xlie case was evidently 
tried upon the tlieory that all of the material 
allegations of the complaint and cross-com- 
plaint were put in issue. Tbe provisions of 
subdiYlslon 2, { 4360, Ber. Codes, provides 
for default upon failure to answer in a case 
not arising upon contract. In tliat kind of 
a case the plaintiff, after taking default, 
must apply to the court for the relief de- 
manded in tbe complaint; in other words, 
must establish by proof tbe material allega- 
tions of ills complaint. As bearing upon tbe 
question here under consideration, see Myers 
V. Holton, 9 Cal. App. 114, 98 Pac. 197; Stiles 
V. Hermosa, etc., Co., 8 Cal. App. 352, 97 
Pac. 91; Hedstrom y. Union Trust Co., 7 
Gal. App. 278, 94 Pac. 386. 

The court therefore did not err in direct- 
ing the pleadings to be amended in accord- 
ance with the proofs offered. 

[9] (2) Tbe second error complained of Is 
that tbe answer of the cross-complainants 
Bennett and Bennett does not deny the al- 
legations contained in tbe cross-complaint of 
the appellant. It is contended that the an- 
swer to tbe cross-complaint of the appellant 
amounts to no defense whatever, and would 
entitle the appellant to judgment on the 
pleadings, and that such question would not 
be waived by failure to raise it in the lower 
court 

In a water case like tbe one at bar, the 
court would- not be Justified In entering a 
judgment in accordance with the prayer of 
the complaint without requiring the plain- 
tiff to prove his case. Appellant, in its cross- 
complaint, was not contmt with setting up 
its own title or right to tbe use of the water 
of Sinker creek, but undertook to set up tbe 
title of all water users along the creek, and 
as to all of such allegations, except the par- 
agraph setting up tbe claim of tbe Bennetts, 
tbe Bennetts answered as follows: "As to 
the allegations contained in paragraphs 2, 3, 
4, 5, 6, 7, 8, 9, 10, 12, 13, and 14 of said cross- 
complaint, these answering defendants have 
no knowledge, information, or belief on tbe 
subject, sufiicient to enable them to answer 
tbe allegations contained in said paragraphs, 
or any of them; and placing their denials 
on that ground these answering defendants 
deny each and every of the allegations con- 
tained in said paragraphs 2, 3, 4, 5, 6, 7, 8, 
9, 10, 12, 13, and 14." We think that denial 
is sufficient, under the requirements of our 
statute. Section 4183, Bev. Codes. 

California has a similar statute, and in 
Etchaa v. Orena, 121 Cal. 270, 53 Pac. 708, 
the court bad under consideration the ques- 
tion here presented, and held in accordance 
with the views herein expressed. 

There is another reason why appellant can- 
not at this time be held to question the suf- 



fldmcy of the respondents' answer. The 
case was tried upon tbe theory that the de- 
nials were sufficient to put each appropriator 
upon his proof as to his right to divert wa- 
ter from said creek, both as to priority and 
quantity ; and no evidence was objected to 
during the trial, on the ground that such evi- 
dence was not within tbe issues made by 
tbe pleadings. See Loftus v. Fischer, 106 
Cal. 616, 39 Pac. 1064; 3 Am. & Eng. Ency. 
of h. & Pr. 1357. We think the answer of 
the Bennetts was sufficient 

[10) (3) The third assigned error is that 
by the cross-complaint filed by the Bennetts 
it is alleged that it requires 3 inches of wa- 
ter per acre to irrigate the land of the Ben- 
netts. It is contended that the court found 
as a fact that tbe Bennetts bad under culti- 
vation and irrigation a total of 162.65 acres 
of land, for which tbe court found they were 
entitled to water, and at tbe rate of 3 inches 
per acre, which they admitted in their cross- 
complaint was sufficient to irrigate the same, 
tbe court should have given them 488 indies 
of'water, and no more, but ttiat the decree 
gave them 610 inches, or 122 inches more 
than they asked for in their cross-complaint. 
The court evidently concluded that the Ben- 
netts had made a mistake In their cross-com- 
plaint in claiming only 3 Inches of water per 
acre, as their evidence showed it required 
more ttian that to irrigate said land, and 
authorized them to amend their complaint to 
conform to the evidence, and thereafter 
awarded them the amount of water, with 
the date of priority, to which tbe evidence 
showed they were entitled. The court did 
not err in so doing. 

[11, 12] (4) Under the fourth asslgnm»itof 
error it appears that the Bennetts posted 
water right notices on the 1st day of Jane, 
1889, under which 1,000 inches of water were 
claimed for tbe irrigation of said Bennett 
ranch. Tbe evidence shows that ditches foi 
the conveyance of such water bad been con- 
structed years before the posting of said no- 
tices, and that water had been conducted 
through them from year to year up to the 
time of posting such notices; and after a 
patent from the government to said lands 
had been procured said water right notices 
were posted simply to give a record title, 
or to indicate on the county records that 
the Bennetts claimed a water right from 
said creek. Tbe posting of such notices in 
no way deprived them of the date of priori- 
ty to which they were entitled under their 
actual appropriation of such water. It ap^ 
pears from the evidence that tbe cultivated 
area of the Bennett ranch was increased 
from year to year, and that they were en- 
titled to the amount of water awarded them 
by tbe court 

[13] (5) It la contended, under the fifth 
error assigned, that while tbe grantors of 
the Bennetts had acquired rights to the use 
of the waters of Sinker creek, said rights 
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were abandoned by the Bennetts when, in 
1907, they changed the point of diversion by 
taking the water out of the stream about 
1,800 feet further up the stream than the 
point at' which water had l>een at first dl- 
Terted. This contention is without merit; 
for, under the law, they had a right to 
change their point of diversion, so long as it 
did not Injure any other water user. Under 
the provisions of section 3247, Rev. Codes, a 
person entitled to the use of water may 
change the iwint of diversion, if others are 
not injured by such change ; and if a change 
is made without proper application to the 
state engineer, as claimed In this case, that 
would not forfeit the right to the use of such 
water. 

[14] (6) It is contended, under i the sixth 
assignment of error, that the appellant al- 
leged in its cross-complaint that It required 
only flve-elgbths of an inch of water per acre 
to irrigate the Harder ranch, and that no an- 
swer was filed by Harder, as administratrix, 
to the cross-complaint of appellant, and for 
that reason said allegation of the cross-com- 
plaint was admitted. As heretofore held, 
this case was tried upon the theory that each 
of the parties was required to establish the 
date of Itis priority and tboi amount of water 
required for the irrigation of the land. 
Harder alleged In her cross-complaint that 
it required 400 inches of water to properly 
Irrigate her land. That allegation put in is- 
sue the amount required, regardless of appel- 
lant's allegation, in Its cross-complaint, tliat 
It required only five-eighths of an inch per 
acre. The evidence sustains the finding of 
the court to the effect that the Harder land 
required 2% inches of water to successfully 
Irrigate it 

[It] (7) The assignments of error from 7 
to 12, inclusive, concern the rights of re- 
spondents Matthew and Anna Joyce. It is 
first contended that there is an admission in 
the pleadings on behalf of said respondents 
as to the amount of water required to suc- 
cessfully Irrigate the Joyce ranch, in that 
said respondents alleged that all of the land 
of the Joyce ranch requires "at least 3 inch- 
es of water to the acre." An inspection of 
the pleadings shows that the respondents 
Joyce claimed 1,500 inches of water to be 
used upon 480 acres of land. Much of the 
land claimed by them Is further away from 
the creek than the land to which water lias 
been actually applied, and, as the evidence 
stauws, less gravelly and less porous ; and be- 
cause 3 inches of water per acre would be 
sufficient to irrigate the entire tract it does 
not follow it would not require more than 
that to properly irrigate the more porous 
land nearer the creek. It might be well to 
observe here that the appellant has alleged 
that certain lands of the respondents require 
only a certain quantity of water, but in the 
answer and cross-complaint of the respond- 
ents they allege the quantities of water re- 



quired for their lands. Where it is alleged 
in the cross-CMnplalnt that certain lands re- 
quire only five-eighths of an inch of water, 
and it is averred in the. crosa<!omplaint of 
tlie resxMndents that it requires 3 inches per 
acre, an issue is clearly presented, although 
no negative words may be used. See Perkins 
V. Brock, 80 Cal. 320, 22 Pac. 104. The ulti- 
mate fact to be proved was the amount of 
water the respondents were entitled to di- 
vert: respondents claiming that they were 
entitled to divert a certain amount of water, 
and the cross-complaint averring that they 
were not entitled to that amount The re- 
spondents, In their complaint, had already 
set up their right and title to water, which 
the appellant had denied In its answer. The 
only averments material to be made In its 
cross-complaint were as to its own right and 
title, and it was not required to set up the 
right and title of the plaintiffs. 

[16] Immaterial averments in a pleading 
need not be denied, and are not admitted by 
failure to deny them. 1 Ency. PI. & Pr. 791, 
and cases there cited. A sufficient answer 
to said assignment is that the case was tried 
upon the issue as to the amount of water 
necessary to irrigate the Joyce ranch. That 
there was a wide discrepancy between the 
amount claimed by the plalntifts and the 
amount conceded by appellant is true. The 
plaintiffs asked for 1,500 inches of water for 
480 acres of land, about 3 inches per acre, 
and the court decreed them 597.40 Inches for 
the Irrigation of 119.48 acres, which, we 
think, under the evidence, the court was Jus- 
tified in doing, as the evidence shows it re- 
quires much more water per acre to irrigate 
the 119.48 acres close to the creek than it 
does the land further away. 

[17] (8) The point raised by the eighth as- 
signment of error is that there is an admis- 
sion in the pleadings to the effect that the 
plaintiffs did not jointly own the land to 
which the water is applied, but that Anna 
Joyce owns a certain portion, and that Mat- 
thew Joyce owns the remaining portion, and 
that the court erred in decreeing water for 
the Joyce ranch as a whole; that it should 
have segregated the portions of said ranch al- 
leged to be owned by the different parties 
and apportioned the water between them. 
Under the facts of the case this contention is 
somewhat technical. The Joyce respondents 
asked in their complaint to have the water 
decreed to them Jointly ; they being the own- 
ers of the Joyce ranch. The testimony 
throughout refers to said tract of land as the 
Joyce ranch. The appropriation was made 
for the entire ranch of Matthew Joyce, Sr., 
which subsequently descended to the plain- 
tiffs, and has always been farmed together, 
and Is now in the possession and under the 
control of both the plaintiffs and their les- 
see, and the record contains a stipulation of 
the parties to this action as follows: "It is 
further stipulated and agreed by the parties 
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to tbis action that the lands described in the 
several complaints and crosB-complalnts are 
the properties of the parties alleging title 
thereto." Upon the whole record we con- 
clude there is no merit in this contention. 
The water was appropriated for said entire 
ranch and has always been nsed on that 
ranch, and it does not appear that any one 
is injured by decreeing said water Jointly to 
the owners of said ranch. 

[II] (9) Under the ninth assignment of er- 
ror it is contended that the court should 
have taken into consideration the springs 
that rise, either in the bed of the stream, 
or along its sides. The court evidently con- 
sidered those springs as a part of the stream. 
It was expressly found by the court "that 
it appears that there is a certain spring in 
Sinker creek, where the same flows through 
the Joyce ranch, aforesaid, which is a part 
of the natural flow of said creek; that the 
waters of said spring, when used and di- 
verted by plaintiffs, is a part of said waters 
so given to the land of plaintiffs." It is 
clear from the finding that the respondents 
Joyce are not entitled to the water flowing 
from said spring in addition to the water 
decreed to them, but that the amount of 
the flow of said spring must be deducted 
from the total number of inches of water 
awarded to the respondents Joyce. They are 
not entitled to the number of inches award- 
ed to them at the bead of their ditch and, 
in addition thereto, the flow of said spring. 
They are entitled only to the amount award- 
ed to them at the head of their ditch, less 
the flow of said spring. From the record 
it appears they have about 50 acres of land 
below where said spring rises, and certainly 
can use the water from said spring in the 
irrigation of said land, so the decree in that 
regard must be amended in conformity with 
the views herein expressed. 

[II] (10) Under the tenth assignment of 
error appellant contends that, while the wa- 
ters of Sinker creek sink or disappear dur- 
ing the latter part of the season, so that dur- 
ing the months of July, August, and Septem- 
ber the amount of water In the stream does 
not exceed 200 inches, and while tbis appel- 
lant is constructing a reservoir for impound- 
ing the waters of said stream for the 
purpose of irrigating certain lands, yet the de- 
cree makes no provision for the water short- 
age during the summer months, and no pro- 
vision has been made for measuring the wa- 
ters of the stream, but allows the plalntifts 
and the several cross-complainants the full 
amount of water awarded to them, apparent- 
ly for the entire season, which amount could 
only be supplied by drawing from the stor- 
age provided by the appellant for other 
lands; and under that state of facts it is 
contended that the decree should provide for 
measuring the waters of said stream above 
the dam of appellant, and when tlte waters 
are low the respondents should be entitled 
only to the flow of the stream, and not to 



exceed the amoants they are allowed by 
said decree. That contention Is well found- 
ed, and the decree should provide that, wheal 
the natural flow of the stream is not suffi- 
cient to furnish tlie respondents with the 
fall amount of water awarded to them, each 
should have only the amount furnished from 
the natural flow of the stream, taking, of 
coarse, according to the priority of his right. 
Tlie decree should have provided for the 
measuring of the water of the stream aa it 
entered the reservoir of the appellant, and 
should also provide that the respondents 
should receive only the natural flow of said 
stream, when it is less than the entire quan- 
tity of water awarded to them, and in ac- 
cordance with their priorities as established 
by the decree. Of course, as appellant has 
an SO-inch water right, with a priority of 
April 1, 1865, it would be entitled to that 
fall amount as long as the natural flow of 
the stream amounted to 80 Inches; its right 
b^bxg the oldest on said stream. 

A measuring device ought also to be es- 
tablished at the dam of appellant, so that 
the water required to be turned down to the 
respondents could be measured. In order 
that Justice may be done to all of the par- 
ties to this action, the decree must be modi- 
fied as herein indicated. 

[21] (11) Under the eleventh assignment of 
error it is contended that some of the re- 
spondents have not proceeded with reasona- 
ble diligence to reclaim all of their land for 
which they were allowed water by the trial 
court; and if the land had been situated In 
some parts of the state, where the increase 
in population and reclamation of land liad 
been more rapid than In the Sinker creek 
region, this court would have been inclined, 
upon the facts appearing from the record, to 
hold that at' least one or two of the respond- 
ents had not proceeded with reasonable dil- 
igence to reclaim their land. But, under all 
of the facts of this case, we are inclined to 
hold that the eonrt did not err in decreeing 
to each of the respondents the amount of 
water decreed to him. 

(12) It is contended, under the twelfth as- 
signment of error, that the respondents at 
most are not entitled to more than 1% 
Inches of water per acre; but, ander all of 
the facts of this case, this court Is not In- 
clined to modify the decree entered in re- 
gard to the quantity of water awarded to 
each of the respondents. 

It Is therefore ordered that the decree be 
amended as above indicated; and It Is also 
ordered that each of the parties hereto pay 
the costs of this appeal incurred by him. 

STEWART, J., concurs. 

On Petition for Rehearing. 

SUIXIVAN, J. A petiUon for rehearing 
and modification of the original opinion in 
this case has been filed by the respondents 
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Joyce, and: It Is contoided tluit tbat part of 
tbe decision in regard to the water flowing 
from a spring situated on the Joyee land Is 
susceptible of two constructions. 

After quoting from the finding of the court 
in r^ard to said sturing, we stated in the 
opinion as follows: "^t is clear from the 
^^ I^^^ll g that tbe respondents Joyce are not 
entitled to the water flowing from said q>rlng 
In addition to the water decreed to them, but 
that the amount of the flow of said spring 
most be deducted from the total number of 
Inches of water awarded to the respondents 
Joyce. They are not entitled to the number 
of inches awarded to them at the head of 
their ditch and, in addition thereto, tbe flow 
of said spring. They are entitled only to 
the amount awarded to them at the head 
of their ditch, less tbe flow of said spring. 
From tbe record it appears they bare about 
90 acres of land below where said spring 
rises, and certainly can use the water from 
said spring in the irrigation of said land, 
80 the decree in tliat regard must be amended 
in conformity with the views herein ex- 
pressed." 

The Intention of the court was to give said 
respondents tbe amount of water decreed to 
titan at the head of their ditch, less tbe 
amount of the flow of said spring, which 
could be used in irrigating respondents' land. 
If there were 60 acres of land on which the 
water from the spring could be used to irri- 
gate^ the number of inches of water which 
eonld thus be used should be deducted from 
tbe amount awarded to the respondents at 
the bead of their ditch. And If there U suffi- 
cient flow from said spring to irrigate said 
entire tSO acres, so much of the water flowing 
from said spring as can be beneficially used 
on the lower end of the Joyce ranch is to be 
deducted from the amount required to be 
tamed to the said respondents at the head of 
their ditch. In other words, the respondents 
Joyce are not to have what water they can 
use from the spring and also have turned in 
to ttaem at the bead of their ditch all of the 
water that they were awarded by tbe decree, 
and tbe land lying under the spring is to be 
irrigated entirely from tbe water of such 
spring, and should -have no other water, un- 
less the spring is insufficient to irrigate such 
land. A rehearing on said petition is there- 
fore denied. 

Cotmsel for tbe appellant, tbe Murphy 
l«nd & Irrigation Company, has also filed a 
petition for rehearing, and contends tbat the 
respondents Bennett were awarded 610 inch- 
es of water for 162.69 acres of land, and that 
tbe court having found tbat said respondents 
are entitled to no more than 3 inches of wa- 
ter per acre for said 162.65 acres, which 
would be 488 inches, and the court having 
allowed them by the decree 610 inches. It 
allowed tbem 122 Inches of water more than 
tbe findings of fact would warrant or aap- 
port. 



On a re-examination w« asGertain tbat 0ie' 
court found, among other things, in its 
twenty-fourth finding of fact, that the 162.65 
acres of tbe 320 acres of land owned by the 
Bennetts Is supplied with water from their 
ditches; and by tbe twenty-sixth finding of 
fact the court found that It required "ap- 
proximately 3 inches" per acre to properly 
Irrigate said land. If It only requires 8 Inch- 
es per acre, it would require but 488 Inches 
to properly irrigate all of the land that the 
Bennetts had properly irrigated or reclaimed. 
By tbe twenty-sixth finding tbe court flnds 
tha{ the defendants have applied to a bene- 
ficial use in the Irrigation of said lands 
610 Inches. If It required only 3 inches per 
acr#, and the Bennetts had only reclaimed 
162.65 acres, all the water they would be en- 
titled to would be 488 inches, and we are 
satisfied, on a re-examlnation of tbe evi- 
dence, that that is all they are entitled to; 
hence the original opinion in this case will 
be modified to tbe extent of allowing the 
Bennetts 488 inches instead of 610 inches, 
and the Judgment of the trial court will be 
modified to tbe extent herein Indicated. 

It is next contended that the court erred In 
granting to respondents Bennett a priority 
over the appellant, the Marphy Land & Irri- 
gation Company, for said 162.65 acres; that 
66 acres of said land was not Irrigated until 
1907 or 1908 ; and that the appeUant's right 
to tbe water attached from December, 1906. 
On a review of all of the evidence in regard 
to the Bennetts' right, we are satisfied that 
they are entitled to three Inches of water per 
acre for said 162.66 acres. 

With the above noted modifications, tbe 
petition for rehearing will be denied and tbe 
cause remanded, with directions to tbe trial 
court to make the changes indicated In tills 
and the original opinion. 

STEWART, J., concurs. AILSHIB, O. J., 
did not sit at the bearing, and took no part 
in the decision. 
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1. Bills and Notes (§ 327*) — liiABitrriEs 
ON Tbansfer— "Holder in Due Course." 
A holder in doe course is a holder who has 
taken tbe instrument under Ibe following con- 
ditions: First, tbat the instrument is complete 
and regular upon Us face ; second, that he be- 
came the bolder of it before it was overdue 
and without notice tbat it had been previously 
dishonored, if such were the fact; third, tbat 
he took it in good faith and for valuer fourth, 
that at the time it was neEotiated to Mm he 
had no notice of any infirmity in the instru* 
ment or defect in the title of the person negoti- 
ating it. 

[Ed. Note. — For other cases, see Bills and 
Notes, Cent. I>ig. § 792; Dec. Dig. % 327.* 

For other definitions, see Words and Phrases, 
vol. 4, 1). XV20.1 
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2. Bills and Notes ({ 885*>— RiaHTs and 
Liabilities on Tkansfeb — Holder in 
Due Coubse. 

A holder in due course holds the Instru- 
ment free from any defect of title of prior par- 
ties, and free from defenses available to prior 
parties among themselves, and may enforce the 
payment of the instrument for the full amount 
thereof against all parties liable thereon. 

[Ed. Note. — For other eases, see Bills and 
Notes, Cent. Dig. §i 944, 058. 959; Dec. Dig. 
i 365.*] 

3. Bills and Notes (if 370, 373*) — Bona 
Fide Holders — Defenses Available. 

Under the provisions of section 3514, Rev. 
Codes, fraud, misrepresentations, and no con- 
sideration are not available as a defense, where 
the evidence clearly shows, and is in no way 
contradicted, that the plaintiff is the holder of 
the note sued upon, free from any defect of 
title of prior parties, and free from defenses 
available to prior parties among themselves. 

[Ed. Note.— For other cases, see Bills and 
Notes. Cent. Dig. §§ 864, 963, 966-970; Dec 
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4. Bills and Notes (§ 525*)— Actions— Suf- 
ficiency OF Evidence. 

Eridence in this case examined, and held, 
that the evidence is positive, certain, and un- 
contradicted that the instrument is complete 
and regular upon its face, and that the plaintiff 
purchased the note in controversy in the usual 
course of business of the bank in good faith 
and for value, before maturity, and at the time 
of the purchase, without notice that said note 
had been dishonored or of any infirmity in the 
instrument or defect in the title of the person 
negotiating it 

[Ed. Note.— For other cases, see Bills and 
Notes, Cent Dig. §§ 1832-1839; Dec. Dig. S 
525.*] 

Appeal from District Court, Fremont 
County; James G. Gwlnn, Judge. 

Action by the Southwest National Bank of 
Kansas City against H. D. Baker and others. 
From a Judgment for defendants, plaintiff 
appeals. Reversed, and Judgment directed 
for plaintiff. 

Soule & Soule, of St Antbonjr, tor appel- 
lant MiUsaps & Moon, of St Anthony, for 
respondents. 

STEWART, J. This Is an action to re- 
cover the sum of $1,423, with Interest, upon 
a promissory note doted October 17, 1907, 
and executed by the defendants in favor of 
McLaughlin Bros., and by McLaughlin Bros. 
Indorsed and sold to plaintiff for value. 
The defendants filed an answer and admitted 
the execution of the note and that such note 
was given as a part of the purchase price 
of a certain stallion sold by McLaughlin 
Bros, to the defendants, and that such sale 
was made upon misrepresentation and fraud 
upon the part of McLaughlin Bros., and that 
said note was acquired by plaintiff subse- 
quent to maturity and without value, and 
that said note Is held by plaintiff for collec- 
tion only and for the purpose of defrauding 
the defendants, and that the plaintiff was 
not the bona fide owner or holder In good 
faith or in due course. Upon the Issues thus 



presented, the cause was sobmltted to a Jary, 
and a verdict was rendered in favor of the 
defendants. This appeal Is from the Judg- 
ment 

The first error assigned Is that the evi- 
dence Is insufficient to sustain or support the 
verdict of the jury. Two questions are In- 
volved: First Was the note sued upon in 
this action secured and obtained from the 
defendants through fraud and misrepresen- 
tation? Second. If the evidence In this case 
shows that the note was obtained through 
fraud and mlsi'epresentation, did plaintiff 
become the purchaser and holder of the note 
In due course nnder the provisions of sec- 
tion 3509, Rev. Codes, and Is he protected 
as provided by section 3514, Rev. Codes? 

[4] The evidence Is positive, certain, and 
in no way contradicted that the plaintiff 
purchased the note In controversy on the 
1st day of February, 1909; that he paid 
for said note the sum of |1,228.19; that the 
purchase of the note was in the usual course 
of business of the bank for the profit that 
would arise by reason of the purchase; that, 
at the time the note was purchased, It was 
the first transaction that the appellant bank 
had ever had with McLaughlin Bros., and 
was a part of a transaction between the bank 
and McLaughlin Bros., which In the aggre- 
gate amounted to over $93,000; that the only 
information plaintiff had as to the signers 
of the note was a letter from the Ashtoa 
State Bank, of Ashton, Idaho, signed by F. 
X. Dolenty, dated October 19, 1907, direct- 
ed to McLaughlin Bros., in which the writer 
of snch letter stated: "At request of your 
representative, Mr. W. H. Homer, I have 
examined three promissory notes given to 
your firm, each in the sum of $1,200, signed 
by Messrs. H. D. Baker, Morgan Knapp, J. 
H. Rankin, Perry D. Grube, Atcherly, Sharps 
et alia, and believe same to be good respon- 
sible men, and the paper worth its face val- 
ue at any time. These men are all represen- 
tative men in this community and have al- 
ways been able to fulfill their contracts." 
The bank, however, made no Inquiry as to 
the consideration for which the note was 
given, or the responsibility of the makers 
of the note, btit did know that McLaughlin 
Bros, was a responsible concern. The note 
was not overdue, and would not be '' ') untU 
about two years thereafter; and j com- 
plaint whatever had been n.ade by the de- 
fendants or any person on their behalf, and 
no notice had been given to plaintiff or Mc- 
Laughlin Bros, of any infirmity in the in- 
strument or defect in the title of either the 
plaintiff or McLaughlin Bros., or that there 
was any bad faith in the purchase of such 
note. The evidence also shows that the 
defendants did not make any complaint un- 
til February, 1910, more than a year after 
the appellant had purchased the note. Un- 
der tills evidence, there can be no question 
whatever as to the plaintifTs being a pur- 
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diaaer and holder In dB« course of the note, 
notwithstanding the fact that there was 
frand and misrepresentation la the execu- 
tion of said note. 

[1] Section 3600, Rev. Codes, provides: 
"A holder in due coarse, is a holder who 
has taken the Instrament onder the following 
conditions: Flrat That the InBtmment is 
complete and rerilar upon its face. Second. 
That he becaaae the holder of It before it 
was overdue, and without notice that It had 
been previously dishonored. It such was 
the fact Third. That he took It In good 
faith and for value. Fourth. That at the 
time it was negotiated to him he had no no- 
tice of any infirmity in the Instrum^it or de- 
fect In the title of the person negotiating 
It" The proof dearly brings the plaintiff's 
cause of action within the provlsionB of this 
statute, and such proof is uncontradicted 
and la no way denied. 

[2] Section 3614, Rev. Ck>dee, provides: 
"A holder In doe course holds the instrument 
tree from any defect of title of prior parties, 
and free from defenses available to prior 
parties among themselves, and may enforce 
payment of the instrument for the full 
amount thereof against all parties liable 
thereon." 

[3] Under this latter section, fraud, mis- 
r^resmtatlon, and no consideration are not 
available as a defense, as the plaintiff is 
the holder of the note sued upon, tree from 
any defect of title of prior parties, and free 
from defeases available to prior parties 
among themselves. 

This court has In a number of cases con- 
sidered many questions arising where notes 
have been given In payment of the purchase 
price of stallions, where fraud and misrep- 
resentations were relied upon as a defense. 
The rules of law laid down in those cases 
applied to the facts in each particular case; 
and in most of those cases evidence upon the 
question of good faith of the purchaser in 
purchasing the note, and knowledge of the 
traud and infirmity of the instrument, was 
conflicting, and in that respect such cases are 
distinguishable from the case at bar. The 
present case is determined solely upon the 
statutes referred to, which define a holder 
In due course and the right of such holder 
to enforce payment of the instrument for 
the full amount against parties liable there- 
on. 

We hold, therefore, In this case that the 
•vldence does not support the verdict of the 
Jury, and that the plaintiff is a holder in 
due course of the note sued upon in this 
action. This being true, we think it is unnec- 
essary to review the other errors assigned 
and discussed in the brief of counsel, and 
that a new trial could be of no service to the 
defoidants in this action. 

The judgment, therefore. Is reversed, and 
judgment is directed to be entered in 'favor 



of the plaintiff. In accordance wlOi this opln> 
ion. Costs awarded to appellant , 

AILSaiB, a J., and SUIiLIVAN, J., ODO. 
cur, "" 



(23 Idaho mi 
VTHEELER r. GILMORE A P. a CO., 
limited. • 

(Supreme Court of Idaha Feb. 28, 1913.) 

1. Plkadiwo (I 166*)— New Matteb ih Ak- 

SWKR— COIWTBSCLAIU— DBNIAI. 

Under the provislona of Rev. Codes, f 4217. 
the plaintiff ia deemed to have denied any and 
all allegations of new matter contained in the 
answer. 

[Ed. Note.— For other cases, see Floadlng, 
Cent Dig. If 321Vi-3:i8: Dec. Dig. f 166.*] 

2. PtKADiRo (I 166*)— New MArna IH Air« 

BW«a— COUHTWtCLAIM— Dknial. 

Where new matter is contained in an an' 
swer in avoidance or constituting a defense or 
counterclaim, and no denial is pleaded, such de> 
fense Is deemed denied; and it la not error to 
give an inatructlon upon tha law with reference 
to such defense. 

[Ed. Note.— For other cases, see Plrading, 
Cent Dig. If 321^^28; Dec Dig. | 106.*] 

3. Appeal awd EhHoa (| 698*) — Rsvraw— 
iMsrarcTiONS— Record. 

Where an instruction is requested by coun> 
sel for defendant, such defendant, on appeal to 
this court, cannot urge error on the part of the 
trial court to the effect that the trial court had 
added certain words to the instruction request- 
ed, when the record fails to show that auch 
change was made by the trial court 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. {{ 2828-2930; Dec Dig. i 
699.*] 

4. Appeai, and BsRoa (I 216*)— QtrxsnowB 
Rkvikwabix— Objectiorb Not Raised at 
Tkial. 

Where an instruction is given to a jury by 
the court, and it ii admitted that such mstruc- 
tion is correct and is not excepted to at the 
time of the giving of such instruction, and 
counsel for one of the parties requests an in^ 
strnction which is contradictory to the instruc- 
tion given by the court, such party cannot 
claim la this coort, for the first time, tfiat the 
giving of the two instructions was «tTor. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 1309-1314; Dec Dig. S 
215.*] 

6. Appral and Bbbob (I 1002*)— CoRiuoi- 
iHO Evidence— Review. 

Where the insufficiency of the evidence is 
assigned as error, and the specific reasons for 
such contention are assigned, and the evidence 
is conflicting upon the specific issues assigned, 
and the cause is submitted to the jury, and 
they have found generally,' this court will nak 
reverse or disturb the verdict of the jury. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. || 3935-3937; Dec Dig. h 
1002. <] 

Appeal from District Court, Lemhi Coun- 
ty; J. U. Stevens, Judge. 

Action by John R. Wheeler against tha 
Otlmore & Pittsburg Railroad Company, 
Limited. Judgment for plaintiff, and d» 
fendant appeals. Affirmed. 



tor other csbcs ■«• mud* tople and section MUMBKB la Dm. Dig- * Am. Dig. K«gr-No. Sorles * Bep'r Isaezw 
130P.-61 



Digitized by 



v^oogle 



802. 



130 PACIFIC RBPORXBR 



ddalM 



John H. Padgham, of Salmon, and Arthur 
O. Fording, of Pittsburg, Pa., for appellant. 
B. W. Whltcomb, of Salmon, for respondent. 

STBWART, X This action was Instituted 
by the plaintiff to recover compensation for 
services performed for the defendant upon 
two causes of action: The first for legal serv- 
ices rendered by plaintiff to the defendant 
between July 1, 1910, and the 16th day of 
January, 1911; the second for money paid 
out for the use and benefit of defendant be- 
tween the Ist day of July, 1910, and the 16th 
day of January, 1911. An Itemized state- 
ment of such services and expenses is made a 
part of the 'complaint, showing a total 
amount of |2,304.70. The defendant in its 
answer admits that certain services were 
rendered by plaintiff, but denies the correct- 
ness of the statement, and alleges that the 
value of such services had been paid by the 
defendant to the plaintiff, and denies that 
the different Items of services specified were 
performed or that the values are correct 
The defendant alleges also that prior to the 
Ist of July, 1910, and since September, 1909, 
the plaintiff was employed by defendant, and 
was to receive a salary of |150 per month ; 
that on July 1, 1910, there was due plain- 
tiff 1150 for the month of June, 1910; that 
on the 26th of November, 1910, there was a 
settlement and adjustment between plaintiff 
and defendant of all Items of account be- 
tween them. Including all charges for serv- 
ices rendered by plaintiff In behalf of the 
defendant; that such settlement Involved 
moneys of the defendant In the hands of 
the plaintiff; that the defendant paid ];dain- 
tlfl $600 in full and complete settlement of 
his account against the defendant; that the 
defendant also paid plaintiff the $150 due 
him as salary for the month of June, 1910 ; 
and that the defendant Is not indebted 
to plaintiff for any other services or for any 
money advanced by plaintiff or expended on 
behalf of defendant Upon the issues thus 
formed, the cause was submitted to the Jury, 
and a verdict rendered for the plaintiff In 
the sum of $1,999.70. Judgment was ren- 
dered accordingly. This appeal is from the 
Judgment 

Errors Nos. 1 and 2, as presented In the 
appellant's brief, have no merit and will not 
be discussed. Error No. S involves the re- 
fusal to give an instruction. The record 
does not show any request was made to the 
court to give such Instruction ; nor does the 
record show any exception to the refusal to 
give such instruction, and no error is shown 
upon the record. 

[3] Error No. 4 assigns as error the add- 
ing of certain words to an instruction re- 
quested by the defendant The record on 
appeal, however, shows that the defendant 
requested the instruction with the words add- 
ed, and that the words were not added after 
the request was made. Upon this record 
there was no error. 



[1, 2] Error No. S relatea to t|ie giving of 
a certain instruction. Appellant's counsel 
admit that the Instruction is correct in the 
abstract hut contend that It does not relate 
to the case. This conrt, however, has held 
to the contrary ' in several cases, and the 
question is clearly covered by section 4217, 
Rev. Codes, which provides: "Bivery material 
allegation of the complaint not controverted 
by the answer, must, for the purpose of the 
action, be taken as true. The statement of 
any new matter In the answer in avoidance 
or constituting a defense or counterclaim, 
must, on the trial, be deemed controverted 
by the opposite party." Tills statute has 
tteen construed and applied In the case of 
Knowles v. New Sweden Irrigation District 
16 Idaho, 217, 101 Pac. 81 ; Lodwig r. ElUs^ 
22 Idaho, 475, 126 Pac. 760. 

The appellant also contends that the con- 
tract referred to In the instruction has not 
t>een pleaded. The answer alleges a full 
settlement and adjustment on November 26, 
1910, and covers the very subject referred 
to by this instruction. The allegations thus 
set forth in the answer are denied under 
the statute above referred to; and the de- 
fendant Introduced evidence to establish the 
facts alleged; and certainly the respondent 
had a right to introdnce evidence upon the 
same subject as to whether such contract 
was made and carried out, or whether it was 
rescinded ; and such evidence was Introduced 
without objection on the part of the appel- 
lant 

[4] Error No. 6 is based upon the instruc- 
tion referred to in error No. 5 given by the 
trial court, and an instruction given at the 
request of the defendant Counsel for appel- 
lant argues that the two Instructions are 
Inconsistent and contradictory ; and, because 
of that fact. It was error to give both of 
them. The instruction referred to in error 
No. 5 Is admitted to be correct, and is a cor- 
rect principle of law, and applies to the facts 
in the present case. There was no error, 
therefore, In the court's giving such an In- 
struction. The instruction which it la claim- 
ed is inconsistent and contradictory to such 
Instruction was given at the request of the 
defendant; and the defendant should not 
be allowed to talie advantage of an error, if 
any, committed by the trial court at the re- 
quest of the defendant The instruction re- 
ferred to in error No. 5 was based upon the 
theory of the plaintiff, as shown by the plain- 
tiff's evidence. The other instruction was re- 
quested upon the theory of the defendant upon 
evidence the defendant offered In support of 
the allegations in its answer;- and we think the 
rule in such cases is coiTeotly announced by 
the authorities as follows: "An Instruction 
stating the law applicable to one theory of the 
case, and substantially covering all the facts 
upon 'Which the correctness of such theory 
depends, is pro])er, If there Is any evidence 
in the case tending to prove such facts, al- 
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tbough it Ignores other facts put In. Issue as 
part of another and different theory, which, 
if true, leads to a different conclusion and re- 
sult, when another instruction has been given 
in the case covering such conflicting theory." 
Rhoades v. Chesapeake & O. R. Co., 49 W. 
Va. 494, 39 S. E. 209, 65 L. B. A. 170, 87 Am. 
St Rep. 826; Tucker r. Baldwin, 13 Conn. 
136, 33 Am. Dec. 384. 

[S] The next error, and the «ne to which 
4K>unsel for appellant have devoted many pag- 
es of their brief and much of their oral argu- 
ment, is, in effect, that the evidence does not 
.sustain the verdict. The errors assigned are: 
(a) The verdict is against the weight of the 
evidence as to values, (b) The verdict is 
against the weight of the evidence on the 
^luestion of varying the written accord and 
satisfaction, (c) The verdict is contrary to 
all the competent evidence offered, (d) The 
verdict was contrary to the instruction quot- 
ed at "B" under error No. 6. (e) The verdict 
is so excessive as to appear to have I>een 
given under the influence of passion and 
prejudice^ 

The evidence is somewltat conflicting as 
to the services rendered by plaintiff to de- 
fendant, the compensation he should receive 
from defendant, whether any settlement was 
made between plaintiff and defendant, the cor- 
rectness of plaintiffs account, whether the 
services were to be continued to be rendered 
to the defendant thereafter, and the compen- 
sation tile plaintiff was to receive for such 
services. We shall not- undertake to de- 
tail the evidence upon these various con- 
troverted facts. The Jury has determined 
each and all of these Issues, and the evidence 
in the record supports the verdict of the 
jury ; and the evidence being in conflict upon 
these various issues of fact, and the Jury 
having found upon the questions, we will not 
disturb the verdict of the Jury. 

Counsel for appellant make the contention 
that parol evidence was received which va- 
ried and contradicted a written accord and 
satisfaction bad between appellant and re- 
spondent An examination of the record, 
however, shows that no exception was taken 
to this evidence. The trial court evidently 
treated the writing to which the evidence 
was offered as a mere receipt for services, 
and that such receipt was only prima facie 
evidence of the things contained in it, and 
tliat parol evidence was admissible to show 
tliat it was only a part of the contract The 
matter was covered by the instructions of the 
court, and there was no error in the court's 
permitting such testimony. Wlgmore, E>v. J 
2430; Stein v. Fogarty, 4 Idaho, 702, 43 Pac 
681; Barghoorn v. Moore, 6 Idaho, 531, 57 
Pac. 265. Counsel for appellant also contend 
"the court erred In charging the Jury in lan- 
guage unintelligible to the Jury." We have 
examined the instructions, and are satisfied 
that, when the instructions are all taken to- 



gether, they did not mislead or misdirect the 
Jury. The Jury seems to have understood 
the instructions and reat-hed a verdict sup- 
ported by substantial evidence. 

The Judgment is afhrmed. Costs awarded 
to respondent 

AILSHIE, G J., and SULLIVAN, J., con- 
cur. 



MIDLAND VALLEY B. CO. ▼. STATE «t al. 

(Supreme Court of Oklahoma. Jan. 28, 1913. 

Rehearing Denied March 18. 1913.) 

(Syllahus by the Court.) 

Cabbibbs (§§ 11, 12*)— Live Stock SniP- 
PEBs— Dipping of Cattix — Compensation 
—"Public Sebvice." 

The dipping of cattle in its vata by a rail- 
road company engaged in transporting cattle 
over its line from points below the quarantine 
line, to points above the quarantine line, be- 
fore the same were turned loose in pastures, 
when such dipping was pursuant to quarantine 
regulations prescribed by law, is so cognate 
to and involved in the carriage and delivery of 
such cattle by the railroad company to patrons 
along its line as to constitute a part of its pub- 
lic service. 

(a) This service is a public service, within 
the meaning of the Constitution of this state, 
and is subject to the superintending power of 
the state. 

(b) The Corporation Commission has the 
power, under section 18, art 9, of the Consti- 
tution (section 234, Williams' Anno. Const), 
to fix a reasonable charge to be paid by the 
patrons to the railroad for such service. 

[Ed. Note. — For other cases, see Carriers, 
Cent Dig. i§ 2, 3, 7-20; Dec. Dig. §§ 11, 12.* 

For other definitions, see Words and Phras- 
es, vol. 6, pp. 5822, 5823.] 

Appeal from tlie State Corporation Com- 
mission. 

Proceeding by the State and others against 
the Midland Valley Railroad Company. From 
the Judgment, the railroad appeals. ASirmed. 

Edgar A. de Meules and Sol H. Kauffman, 
iKith of Muskogee, for appellant Chas. West, 
Atty. Gen., and Chas. L. Moore, Asst Atty. 
Qen., for appellees. 

WILLIAMS, J, This appeal seeks to re- 
view Order No. 663, made by the Corporation 
Commission, wherein it was "ordered that 
the defendant, the Midland Valley Railroad 
Company, so long as it engages In the dip- 
ping of cattle within the state of Oklahoma, 
shall for the first dipping charge not exceed- 
ing fifteen cents per head; all subsequent dip- 
pings not to exceed ten cents per head." Ap- 
pellant insists that the Corporation Commis- 
sion was without jurisdiction to make this 
order. 

Section 18, art 9, of the Constitution, was 
borrowed from Virginia. See note to section 
234, Williams' Anno. Const. 

In Norfolk & Portsmouth Belt Une R. Co. 
V. Commonwealth, 103 Va. 289, 49 S. E. 39, 
it is said : "If the power of the Commission 
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Is limited merely to fixing the rate for car- 
riage, and it is without authority so to reg- 
ulate that service as to render It Ineffective, 
It Is obviously wholly inefficacious with re- 
spect to this large class of consignees and 
shippers."' 

In that case the order of the State Corpo- 
ration Commission of Virginia, filing the 
charge of p]aclng cars in position to be 
weighed on consignees' or shippers' Individu- 
al track scales, located on sidings leading to 
industries along the line of appellant's rail- 
road, at 25 cents per car for each car, loaded 
or empty, so placed in position and weighed, 
was assailed on the ground that said Com- 
mission had no authority to fix the charge. 
The court held that the Commission had au- 
thority to regulate the same. 

Cattle transported by the appellant from 
certain imlnts within the state below the 
quarantine line, but delivered and turned 
loose at points within the state above the 
quarantine line, are required to be dipped 
pursuant to certain quarantine regulations 
prescribed by law. 

It is the custom for the appellant to pro- 
vide for this dipping prior to said cattle be- 
ing turned loose at such points of delivery 
above the quarantine line, and the furnishing 
of the facilities for the dipping of such cat- 
tle by said appellant, therefore, by custom, 
comes wltnm Its duty as a common carrier; 
and the order made by the Commission Is ap- 
pealable and reviewable In this court Sec- 
tion 234, Williams' Anno. Const; Norfolk & 
Portsmouth Belt Line R. Co. v. Common- 
wealth, supra. 

The evidence discloses that prior to the 
making of this order by the Commission ap- 
pellant had been charging 25 cents for the 
first and 15 cents for the second dipping, and 
that Its dipping an animal costs less than 2 
cents. 

The order of the Commission Is, In i>art as 
follows: "The Commission finds that the de- 
fendant delivers to the Osage Nation approx- 
imately 75,000 head of cattle annually, which 
musi be dipped before the owners thereof can 
permit them to run at large In the pastures 
north of the quarantine line. It appears, by 
request of the shippers, the railroad compa- 
ny established vats and draining pens adjoin- 
ing their regular unloading or shipping pens, 
and by this means cattle could be dipped 
when they were unloaded and delivered to 
the shipper at less expense and inconvenience 
to the shipper than to be driven off of the 
railroad right of way and dipped at private 
vats, and, in fact, private vats wore not 
available at all places where cattle were de- 
sired to be unloaded. 

"The evidence also shows that the defend- 
ant charges twenty-five cents for the first 
dipping and fifteen cents for the second, and 
where cattle are dlpi>ed the third time It 
charges ten cents. The general manager of 
the defendant was retiuested to make u com- 
plete tabulated statement, which was by 



agreement to be Incorporated Into the record, 
which is as follows: 

"'Statement of Cattle Dipped by MldUnd 
Valley Railroad and the Estimated Cost 
of Dipping, Year Ending June 30th, 1911. 

Cattle Dipped. 

NumtMr of 
Head. 

Flrat dtp 76,7M «19,1M 40 

Second dip 20,275 3,041 25 

Third dip, total 91,548 81.544 80 

Cost of Dipping. 
Cost of material and labor charged to dip- 
ping vats and dipping cattle 2,406 07 

10% labor added account supervision 240 60 

10% labor and account delays to trainmen 
vats 240 60 

Total material, lalwr and repairs I 2,887 28 

Value ot Dipping Plants. 

Neologany I 2,040 49 

Big Heart 836 00 

Sklatook 990 31 

Blackland 1.1S7 94 

Myers 1,825 00 

Total cost $6,879 74 

Depreciation at 20% 1,875 95 

Interest at 6% 412 78 

Total cost K67S 01 

" 'Average cost per head $.0474. 
" 'Accounting Department July 19, 1911. 
" 'Correct: F. N. NUes, Asst Auditor. B. 
M. Alford, V. P. & G. M.' 

"It appears from the evidence In this case 
that cattle are delivered to the shipper, and, 
as a matter of convenience, dipping vats 
have been established by the defendant ad- 
joining Its stock pens operated by the rail- 
road company, for which It makes special 
charges as above set forth. 

"If this Is a part of common carrier's du- 
ties, it can have two objects in performing 
the service: One to encourage cattle feeders 
to ship cattle over its line; and, second, for 
the profit It derives from the dipping there- 
of. •• * 

"Considering that at times there may not 
be more than two or three car loads to dip, 
and the necessity of preparing the dipping 
vat with the solution for small or large 
amounts, we are of the opinion that fifteen 
cents per head for the first dipping and ten 
cents for each additional dipping Is suf- 
ficient remuneration to be charged, and will 
yield sufficient profit to pay all expenses and 
rebuild the vats new annually. • • • " 

Appellant insists that the oixler was enter- 
ed by the Commission on the theory that 
section SS12 of the Compiled Laws of Okla- 
homa 1909 applied, and not pursuant to the 
grant of autliorlty by section 18 of article 9 
of the Constitution ; and therefore the appel- 
lees are liuuud by that theory, and on that 
alone may this court sustain the same. That 
rule has no application in this case. 

In Oklahoma Ky. Co. v. St. Joseph's Paro- 
chial School, 127 Pae. 1087, decided by this 
court on November 12, 1912, it is said: "An 
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order, on appeal, will not be vacated If the 
record sbows proper ground to sustaini same, 
though the Ck>mmi8slon, In entering same, 
gives a gronud therefor not tenable under the 
law. Hancock t. Touree et aL, 26 OkL 460, 
106 Pac. 841." 

Appelliint inslsta that it did not have 10 
days' notice of the time and place, as con- 
templated by section 234, subd. 3, of Wil- 
liams' Anno. Const The record recites ttiat: 
"Said complaint having been duly served up- 
on said defendant railroad company, said 
cause was set down for hearing in the of- 
fice of the Oommisslon at Oklahoma City on 
the 14th day of June, 1911. And at said 
4ate, said cause coming on for hearing be- 
fore the Commission, the following proceed- 
ings were bad and testim(my introduced 
therein as follovro. • • •" 

No objection to any defect in said notice 
having been interposed, but the defendant 
liarlng appeared and participated in said 
hearing by cross-examining the witnesses, the 
appellant waived such notice. The record re- 
cites: "Mr. de Meules: This case was set 
for hearing on the first day of the last term, 
St which time we appeared. The complain- 
ants not appearing, the Commission entered 
an order continuing the case ; whereupon the 
witnesses for the railroad departed, and it 
was opened the next day. The complainants 
appeared from some misunderstanding, and 
at that time the Commission took the testi- 
mony of the complainants in the absence of 
the railroad company. We have a transcript 
of the evidence, and we would suggest to 
the Commission that the state of evidence is 
such that we feel that it is only proper that 
we should be allowed to cross-examine these 
witnesses. We are here, however, to make 
what statement we can with reference to 
the matter now, and would ask at some con- 
venient time that the witnesses be required 
to appear, so we may cross-examine on some 
matters. Commissioner Henshaw: Let me 
■ee a copy of that testimony. This is in ref- 
erence to dipping cattle. I remember the 
case now. The testimony of the witnesses 
here, as I understand it, is largely a state- 
ment of facts, and we can get witnesses to- 
day from the agricultural department that 
know the same as these do, and in that way 
we can disregard any of the disputed parts 
of this testimony. I don't care to delay this 
case longer than this term, if possible, for 
the purpose of cross-examining these partic- 
ular witnesses; but if there is any part of 
this evidence that you desire to contest, why 
you can do so, and we will either recall these 
witnesses, or we will call some other witness 
from the agricultural department Proceed 
with your evidence In the case." 

Mr. E. M. Alford, the vice president and 
general manager of the Midland Valley Rail- 
road Company, was then introduced by ap- 
pelant, and testified in its behalf. 

Nowhere in the record was any objection 



made on account of any defect in tbe notice ; 
nor was any continuance asked. There is no 
merit in this contention. Hine ▼. Wadling- 
ton et aL, 27 OkL 285, 111 Pac. 543; St 
Loula & S. F. R. Co. v. WillUms et aL, 28 
OkL 662, 107 Pac. 428. 

The order of the Commission la affirmed. 
All the Justices, concur. 



(S7 Okl. «S) 

ST. PADI. FIBB & MARINB INS. CO. ▼. 
PECK. 

(Supreme Court of Oklahoma. Feb. 18, 1913.) 
fBylUbmt by tite Oowrt.) 

\. InStTBARCB ({ 330*)— AVOIDANCB Or POLIOT 
— InCTTXBBANGK AND LXVIBS. 

The conditions in a policy of insurance 
which prohibit incumbrance and levies without 
the consent of the insarer, declaring the policy 
void in case of breach of such conditions, la not 
only legal and conformable to public policy, but 
reasonable and proper. 

[Ed. Note. — For other cases, see Insurance^ 
Cent Dig. {{ 829-839; Dea Dig. | 830.*] 

2. iNSuaANCK ({{ 330, S76») — Waiteb oi" 
Right to Avoid— Powib of Agent. 

The conditions in a policy which provide 
that no local or Mliciting aii;enta of tbe company 
have power to change, modify, or waive any of 
the provisions in the policy, are valid as to all 
policies issued prior to statehood ; and in an 
action on a policy, where it appears that after 
tbe issuance and acceptance of tbe policy, in 
violation of the express provisions of the policy, 
the property insured had been incumbered by 
two sepsrate chattel mortgages, withont the 
knowledge, consent or implied waiver oa the 
part of the insurer, such policy is void, and the 
insured cannot recover. 

[Ed. Note.— For other cases, see Insurance, 
Cent. Dig. |§ 829-839, 952-^; Dec Dig. fl 
830, 876.*] 

3. CouKTs (S 150%, New, voL 12 Key-No. 
Series)— COUKTY CoiTBT — Jubisdiction— 
STATUTOBX and CONSXITUTIONAI, Pbovi- 
SIGNS. 

Section 2, art 1, c. 27. Sess. Ijiws 1907-08, 
which gives exclusive, original jurisdiction to 
the county court in all matters where the 
amount involved exceeds $200 and does not ex- 
ceed $500, exclusive of interest is not in con- 
flict with section 12, art. 7, of the Constitution 
(article 147, Williams' Ann. Const), and is 
valid under section 57, art S, of the Constitu- 
tion (article 197, Williams' Ann. Const.). 

4. COUKTB (I 121*)— CotTHTT COTJRT— JtHHS- 
DICTION— AlfOUNT IN CONTBOVKRBT. 

Interest forms no part of the amount in 
controversy, so far as affecting jurisdiction, 
when the statute defining the court's jurisdic- 
tion excludes it eo nomine from computation. 

[Ed. Note.— For other cases, see Courts, Cent 
Dig. K 413-426, 42>l Af<t\ ^.^.S ^Aft aTiO smi- 
Dec. Dig. I 121.*) 



428, 450, 452, 468, 459, 460; 



"Wat otber cases sm sama tople aad 



5. CouBTB (I 121*)— Co0NtT Court— Jubis- 
diction— Amount IN C0NT80VERST. 

A claim for an attorney's fee not provided 

for in the contract sued upon and not recover^ 

al)le under the statutes cannot be added to the 

amount in controversy, so as to give the dis- 

trict court jurisdiction. 
[Bd. Note.— For other eases, see Courts, Cent 

Dig. U 413^26, 428, 450, 452, 458, 459, 466; 

Dec Dig. i 121.»] 
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Commissioners' Opinion, Division No. 2. 
Error from District Court, Kingfisher Coun- 
ty; A. H. Huston, Judge. 

Action by S. B. Peck against the St Paul 
Fire & Marine Insurance Company. Judg- 
ment for plaintiff, and defendant brings er- 
ror. Reversed, with Instructions to dismioo 
action. 

Houston & Brooks, of Wichita, Kan., and 
F. Ii. Boynton, of Kingfisher, for plaintiff in 
error, D. K. Cunningham and L. R. Weiss, 
both of Kingfisher, for defendant in error. 

HARRISON, C. This suit was filed March, 
1909, by S. E. Peck against the St Paul Fire 
& Marine Insurance Company to recover on 
a $500 policy, wherein defendant insured a 
certain stallion against loss by lightning. 
The cause was tried April 10th, and J^-dguient 
rendered In favor of the plaintiff for $543. 
From this Judgment and order overruling 
motion for a new trial, defendant appeals. 

Several questions of error are assigned, 
the most material of which Is that after the 
policy was issued, and without the knowl- 
edge or consent of the company and against 
the express provisions of the policy, the 
property was incumbered by two separate 
chattel mortgages, one for $350 and a later 
one for $412. The plaintiff alleged the death 
of the horse by lightning, alleged a compli- 
ance with all the provisions of the policy 
and conditions precedent to an action, asked 
Judgment for $500, the face of the policy, 
and Interest from the date of loss, and for 
an attorney's fee of $150. Defendant an- 
swered upon three grounds : First That, the 
amount in controversy being in excess of 
$200 and not exceeding $500, exclusive of 
Interest the district court liad no Jurisdic- 
tion; tliat under chapter 27, Sess. Laws 1907- 
08, exclusive original Jurisdiction of the 
cause was In the county court The second 
defense was a general denial. And for the 
third defense defendant denied any liability 
under the policy, for the reason that after 
the policy had been issued, and without the 
knowledge or consent of the company and 
against the express provisions of the policy, 
plaintiff had incumbered the insured prop- 
erty by two separate chattel mortgages, the 
first for $350, the second for $412; that the 
policy was therefore void, and defendant not 
liable thereunder. 

The policy contained the following provi- 
sions: "This entire policy shall be void at 
the election of the company, if, without the 
consent of the secretary or general agent of 
the company indorsed hereon, other insur- 
ance Is now or shall hereafter be taken out 
on any of the property above described; or 
if the property or any part thereof be or 
become incumbered by lien, mortgage or oth- 
erwise, * • * or If any change take 
place in the title or possession of said proi)- 
erty (except by succession by reason of death 
of the Insured) » • * '• — and the further 
provision that no local or soliciting agent Is 



authorized to waive any of such provistoos. 
Defendant set out these provisions in the an- 
swer, and also attached as part of the an- 
swer a copy of each of the chattel mortgages 
against the property, and alleged that both 
of said mortgages against the property were 
in force and constituted valid and subsisting 
Hens against said property at the time of the 
loss, and alleged, further, that defendant had 
waived none of the provisions of said policy, 
and had no notice of the incumbrauee •.mti' 
after suit was filed. Plaintiff demurred to 
the third defense, on the ground that It fail- 
ed to state facts constituting a defense to 
the action. The demurrer was sustained,' 
the plea to the Jurisdiction overruled, and 
the cause tried upon the Issues raised by 
the petition and general denial. Defendant 
excepted to the action of the court as to 
both rulings, and presents same as errors 
here. 

[1, 2] As to whether the court erred In sus- 
taining the demurrer to the third defense de- 
pends upon the validity of the provision In 
the policy prohibiting the incumbrance of 
the property without the consent of the com- 
pany and the stipulation that none of the 
provisions of the policy shall be waived, ex- 
cept by order of the secretary and general 
manager Indorsed on the policy. As to the 
validity of the Incumbrance clause, especial- 
ly In policies containing the stipulation that 
the policy shall become void if the property 
be Incumbered without the consent of the 
company, and the further stipulation that 
none of the provisions of the policy shall 
be waived unless by consent of the company 
Indorsed, etc., and that no local or soliciting 
agent shall have power to waive such pro- 
visions, there is very little conflict in the 
decisions. In fact, the .courts, both state and 
federal, are practically in harmony on this 
question. In the case of Atlas Reduction 
Company t. New Zealand Insurance Com- 
pany, 138 Fed. 497, 71 C. C. A, 21, » L. R. 
A. (N. S.) 433, wherein the validity of such 
provisions is involved, it Is said: "Stipula- 
tions, such as are contained in this policy, 
have frequently been subjected to consider- 
ation in the courts, and their validity is not 
open to question. Carpenter v. Providence 
Washington Ins. Co., 16 Pet 495, 512, 10 L. 
Ed. 1044, 1057; Imperial F. Ins. Co. v. Coos 
County, 151 U. S. 452, 463, 14 Sup. Ct 379, 
38 L. Ed. 231, 2.36; Northern Assur. Co. v. 
Grand View BlCg. Ass'n, 183 U. S. 308, 361, 
364, 22 Sup. Ct. i:a, 46 L. Ed. 213, 234, 236; 
Hunt V. .Springfield F. & M. Ins. Co., 196 U. 
S. 47, 25 Sup. Ct 170, 40 L. Ed. 381; Forbes 
V. Agawam Mut. F. Ins. Co., 9 Cush. [Mass.] 
470; Worcester Bank v. Hartford F. Ins. Co., 
11 Cush. [Mn8.s.] 205, 59 Am. Dec. 145; Walsh 
V. Hartford F. Ins. Co., 73 N. X. 5; Smith 
V. Niagara F. Ins. Co.. 60 Vt 682, 691, 15 
Atl. 353, 1 L. R. A. 216, 6 Am. St Rep. 144; 
Cleaver v. Traders' Ins. Co., 71 Mich. 414, 
.■59 N. W. 671. 15 Am. St. Rep. 275: Meyem 
v. aennania Ins. Co., 27 -La. Ann. 63 ; Glr- 
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ard F. &. M. IML Co. T. Hebard, 95 Pa. 45; 
Hntchlnson v. Western Ins. Co., 21 Mo. 97, 
64 Am. Dec. 218." 

Also in Dover Glass Works v. American 
Fire Insurance Company, 1 Mary. (Del.) 32, 
29 Atl. 1038, 66 Am. 8t Rep. 264, a leading 
case on the question of validity of such pro- 
visions, the Supreme Court of Delaware said : 
"It is competent ft>r the insurer to prescribe 
the terms and conditions upon which it will 
take the proposed risk, provided they are 
uot lUe^l T10C contrary to public policy. Tlie 
acceptance of these conditions con&t^ubr.t!y 
Imposes upon the insured the duty of a sul>- 
stantial compliance therewith, and any neg- 
lect thereof in any material respect, unless 
waived or condoned, will relieve the insurer 
from liability in case of loss, whether it can 
be traced to such neglect or not One rea- 
son for this is that he has, by agreeing to the 
terms upon which the insurance was made, 
shut the door against any Inquiry as to the 
cause of the loss. Another and a more gen- 
eral reason is that, when a right and a duty 
springing from a contract are united in one 
of the parties thereto, he must show a per-, 
formauce of the one before he can assent to 
the other. Are the conditions referred to ille- 
gal or Contrary to public policy? They are. 
nether. They are not forbidden by any legal 
precept, either written or unwritten. Cer- 
tainly, clauses or conditions inserted in a 
contract, which Induce caution as to conduct 
of either party in respect to the subject-mat- 
ter thereof, cannot be held as being repug- 
nant to any of the rules and maxims relat- 
ing to the broad subject of public policy, be- 
canse anything that stimulatea diligence and 
good faith between contracting parties Is 
highly promotive of the general, as well as 
the individual, good. The tendency of such 
limitations upon the liabilities of insurance 
companies is to diminish the needless de- 
struction of property, and obviate the neces- 
sity of Increasing the rates of insurance to 
a point where they are intolerable, in order 
to cover the disbursements made to unworthy 
and dishonest persons. The increased cost of 
insurance, It must be admitted, is due in 
part to the increased risk occasioned by the 
fraud or neglect of a certain class of people 
.owning insured property. The good have to 
suffer for the conduct of the bad. The hon- 
est and careful portion of every community 
have to pay for the carelessness and mala 
fides of their- imprudent and evU-mluded 
neighbors. Those who insure, as the plain- 
tiff in this case did, for protection against 
unavoidable loss and accident, can well af- 
ford to submit to the requirements of the 
most rigid conditions for the sake of cur- 
tailing losses which are the result either. of 
gross neglect or the torch of the incendiary. 
The condition probibitiDg incumbrances and 
levies without the consent of the defendant, 
declaring the policy to be void in case of -a 
breach thereof, is not only legal and con- 



formable, to public policy, but reasonable and 
proper." 

Ti48 rule is qow followed by the great 
weight of authorities. It is obvious, also, 
that an adherence to such doctrine must ul- 
timately redound to the benefit of the insur- 
ed; and the sooner it becomes universal the 
sooner a menace to property will have been 
stamped out, and an unjust burden on those 
who became Insured in good faith will have 
been removed. It must also be observed 
that, this policy having been Issued prior to 
statehood, the clause, "that no local or solic- 
Itlng agent of this company shaU have pow- 
er to change, modify or , waive any of the 
provisions in the policy," is valid. See Phoe- 
nix Ins. Co. V. Ceaphus, 29 Okl. 608, 119 
Pac. 983, Sullivan v. Mer. Town Mut Ins. 
Co., 20 Okl. 460, 94 Pac. 676, 129 Am. St. 
Rep. 761, State Mut Ins. Co. T. Craig, 27 
Okl. 90, 111 Pac. 325, Home Ins. Co. of N. 
r. V. BaUard, 32 OkL 723, 124 Pac. 316, fol- 
lowing the rule In Northern Assur. Co. T. 
Grand View Bldg. Assoc. 183 U. S. 308, 22 
Sup. Ct 133, 46 L. Ed. 213. It is very clear 
that under the foregoing authorities the al- 
legations contained in defendnnt's third de- 
fense constituted a valid defense to the ac- 
tion — a defense which, if true, would defeat 
recovery. ' 

[3] The Jurisdictional question arising from 
the question of the validity of section 2, art. 
1, c. 27, Sess. Laws 1907-08, was settled by 
this court in the case of Poos v. Shawnee 
Fire Ins. Co., 130 Pac. 163, recently decided, 
bnt not yet officially reported. In that case 
it was held that the statute giving exclusive 
original Jurisdiction to the county court in 
all matters wherein the amount involved ex- 
ceeds $200 and does not exceed $500, exclu- 
sive of interest is valid. 

[4] In the case at bar, however, there are 
two other questions involved, which were not 
decided in the Poos Case, via., whether the 
accrued Interest and claim for attorney's 
fees should be included in determining wheth- 
er the district court had Jurisdiction. We 
think not. The statute in question specifical- 
ly bestows exclusive, original Jurisdiction on 
the county court in matters not exceeding 
$500, exclusive of interest It is evident from 
the language of the statute that accrued in- 
terest was Intended to be excluded from con- 
sideration in determining the amount involv- 
ed. The rule is well settled that Interest is 
not to be considered in determining the Juris- 
dictional amount, where, by that name, it Is 
expressly excluded by statute. "Interest 
forms no part of the amount in controversy, 
so far as affecting jurisdiction when a stat- 
ute defining a court's Jurisdiction excludes 
It eo nomine from computation." 1 PI. & Pr. 
720, and authorities cited In notes. 

[f1 As to whether the claim tor the $160 
attorney's fee should be Included, and there- 
by give the district court Jurisdiction, de- 
pends upon whettier the attorney's fee was 
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provided for In the policy, and therefore re- 
coverable under the law, or whether it was 
merely a fictitious claim, not recoverable un- 
der the statute. "It la a well-settled rule, 
and, of course, in harmony both with reason 
and justice, that one cannot knowingly al- 
lege a flctltions amount for the sole purpose 
of bringing his case within the jurisdiction 
of the court, aa such would manifestly be a 
fraud upon that Jurisdiction." 1 PL & Pr. 
710, and authorities dted In support of the 
text 

In the case at bar the policy sued on makes 
no provision for attorney's fees ; nor does the 
•tatute provide for the recovery of an attor- 
ney's fee in such case. It follows, therefore, 
that the claim for an attorney's fee, being 
one which could not be recovered under the 
statute, did not augment the amount involv- 
ed, so as to give the district court jurisdic- 
tion. 

Therefore the judgment of the court below 
Is reversed, wltb instructions to dismiss the 
action without prejudice. 

PER CURIAM. Adopted in wholes 



WADSWORTH v. STATa 

(Criminal Court of Appeals of Oklahoma. 

March 22, 1013.J 

(SvUalut Iv the Court.) 
L Criminai, Law (§ 1130*)— APPEA]>-BRrEFS 
—Citations ot Authority— State Kb- 

P0KT& 

In citing the decisions of the Supreme 
Court of Oklalioma or of this court in their 
briefs attorneys must give the page and volume 
of the state reports on which the cases reiietl 
upon can be found. 

[Eld. Note.— For other cases, see Criminal 
Law, Cent. Dig. !| 2956, 29G5-2970, 3205; 
Dec. Dig. { 1130.*] 
2, JuRT (SS 82, 114*)— Prrrr JuRT Panei^ 

CBALUENflK — JUBT COICUISSIONBRS — MIS- 
CONDUCT. 

(a) A cballengi to the panel of petit ju- 
rors upon the ground of misconduct of the jury 
commissioners must state distinctly what the 
jury commissioners did in the selection of the 
jnror* which was not authorized by law. 

(b) A challenge to the panel can only be 
founded upon a material departure from the 
directions of the law in respect to the drawing 
and Uie returning of the jury, or the intention- 
al misconduct of the sheriff in the matter of 
snmmoning the same, and it must be shown in 
the challenge that the defendant has suffered 
some material prejudice thereby. 

(c) A substantial compliance with the law as 
to the manner in which jurors shall be selected 
and summoned is all that is required. 

[EH. Note. — For other cases, see Jury, Cent. 
Dig. If 282, 307-309, 331, 332, 348, 359, 367, 
880, 541-550; Dec. Dig, !f 82, 114.*] 

S. Cbiminai, Law (| 547*)— E3videncb— Fob- 
iCEs Testiuont of Witness Since De- 
ceased. 

(a) Where a witness has testified at an ex- 
amining trial and has been cross-examined by 
the opposing party, and his evidence is taken 
down and signed by him, or is taken in short- 



hand and transcribed without signing, and is 
filed with the clerk of the district ooort by tli* 
examining magistrate, such written statement 
upon proof of the death of such witness may Im 
used as a deposition without furtlier identifica- 
tion or verification. 

(b) Wliere a witness has testified at an ex- 
amining trial and has been cross-examined by 
the opposing party, and his testimony is taken 
down by a stenographer, but the provisions of 
section 662S, Comp. Laws 1909, have not been 
complied with, a purported copy of said testi- 
mony is not admissible in evidence unless th* 
stenographer who took down the testimony of 
said witness testifies that such purported copy 
of the evidence is a true and correct copy <d 
his notes of the testimony of such witness. 

[EM. Note. — For other cases, see Criminal 
Law. Cent Dig. || 1237-1240; Dec. Dig. | 
647.^1 

4. CKxifiNAi. Law (| 312*)— HoiaoioK (f| 1^ 
101, 114*) — Sudden Avfrat — Ihminbhc 

Pehix/— Intent— Justification. 

(a) Where a defendant voluntarily and will- 
fully enters into a mutual combat in which 
he intentionally takes the life of his adversary, 
such killing will be none the less murder or 
manslaughter because the difficulty arose sud- 
denly, or because the defendant may have been 
reduced to imminent peril during the progresa 
of said difficulty. 

(b) It is the intention which prompts the 
act, and not the length of its duration, which 
makes the unlawful killing of a human being 
criminal. 

(c) E>very man is presumed in law to intend 
the natural and reasonable consequences of his 
acts, unless the circumstances raise a reason- 
able doubt as to what his intentions were. 

(d) Next to honor, human life is the most 
precious thing this side of heaven. No man 
with unhallowed bands can be permitted to 
intentionally break into the sacred house of 
life and shed its priceless stream and then 
come clear upon the ground that he acted only 
upon a sudden impulse or difficulty. 

<e) The intentional taking of hnman life can 
only be justified by the mandate of the law or 
upon the ground of necessity, but this necessity 
must not be caused by the intentional fault or 
wrongdoing of him who attempts to plead it. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. H 20-28: Dec. Dig. | 312:* 
Homicide, Cent Dig. §| 19, 20, 131, 15a, 154; 



§1 Id, 2 
, 114.*] 



Dec. Dig. a 14, 101, 

Appeal from District Court, Mcintosh 
County ; Preslie B. Cole, Judge. 

Pade Wadsworth was convicted of man* 
slaughter, and he appeals. Afilrmed. 

There are no questions involved tn this 
case which require a statement of the testi- 
mony. 

Claude A. Niles, J. B. Lucas, and Charles 
Buford, all of Checotali, for appellant. 
Charles West, Atty. Gen., for the State. 

FURMAN, J. [1] First Counsel for ap- 
pellant have filed an extensive brief in wUdi 
they refer in general terms to a number ot 
cases decided by this court, but they have 
not in a single Instance cited the page and 
volume of the state reports on which these 
decisions can be found. We cannot consider 
such citations. The state has gone to the 
expense of officially publishing the reports 
of this court and of the Supreme Court, and 
these reports are conclusive as to what has 
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tieen decided and can be purchased for the 
nominal price of $L50 each. No lawyer has 
the least excuse for being without these re- 
ports, and, if he wishes to practice in this 
court, when he cites any of its decisions or 
any of the decisions of the Supreme Court 
he must cite the page and volume of the 
state reports upon which such cases can be 
found. We liave frequently called attention 
to this matter. We are too much crowded 
with work to enable us to have time for 
taunting through other books for what has 
been decided In Oklahoma. Our own reports 
are published under our personal supervision 
and are conveniently at hand, and when 
proper citations are made we can turn to 
them without the loss of a minute's time. 
When lawyers want their citations examined, 
they must conform to this rule. 

[2] Second. When this cause was reached 
for trial, counsel filed what they call a chal- 
lenge to the panel of petit jurors. This al- 
leged challenge covers nearly five pages of 
typewritten matter, in which is set out mi- 
nutely and In great detail their objections to 
the Jury. They allege a great many things 
which they claim were not done by the jury 
commissioners, but they do not allege what 
the jury commissioners did do in selecting 
said jurors. They also object to certain 
Jurors summoned from certain town.shlps on 
account of prejudice existing in such town- 
ships against appellant. The matters of fact 
alleged in said motion are not verified by 
affidavit. 

Sections 6794 and 6795, Oomp. Laws 1909, 
are as follows: 

"Sec. 67W. Challenge to panel. — A chal- 
lenge to the panel is an objection made to all 
the trial jurors returned, and may be taken 
by rfther party. 

"Sec. 6795. Cause for challenge. — ^A chal- 
lenge to the panel can be founded only on a 
material departure from the forma prescrib- 
ed by law, In respect to the drawing and re- 
turn of the jury, or on the Intentional omis- 
sion of the sherUf to summon one or more of 
the Jurors drawn, from which the defendant 
has suffered material prejudice." 

This court has always held that a substan- 
tial compliance with the law directing the 
manner in which Jurors shall be selected and 
summoned is all that Is required. When this 
is done the law is satisfied. If any Jurors 
selected on a panel are prejudiced, this mat- 
ter cannot be inquired into on a challenge to 
the panel unless there was unfairness or 
prejudice in the selection or summoning of 
said Jurors. Otherwise the prejudice of 
Jurors can be reached by a motion for a 
change of venue or by a challenge to individ- 
ual Jurors when examined upon their voir 
dire. We think the trial court did not err 
In overruling the challenge to the panel. 

[3] Third. In their brief counsel for appel- 
lant sjiy: "The trial court erred in sustaining 
the objection of the state to the introduction 
of testimony offered by the plaintiCE relative 



to the testimony of a witness who testified 
at the examining trial and died before the 
trial in the district court." The record touch- 
ing this matter shows that H. B. Reubelt was 
placed upon the stand as a witness for appel- 
lant He testified that he attended the exam- 
ining trial of appellant at Checotah ; that he 
heard one Cal Backbone testify. It was ad- 
mitted by the state that the witness Backbone 
had died before the final trial of ai^)ellant 
The witness was then handed a typewritten 
statement and was asked if he recognized that 
as the testimony of said witness Backbone at 
the examining trial of this cause. He re- 
plied: "It appears to be; that he may have 
testified to some things in the statement and 
he may not have testified to others." The 
witness testified as remembering that the 
witness Backbone was sworn and testified in 
behalf of appellant at the preliminary trial 
and was cross-examined by the coimty attor- 
ney. He was of the opinion that the paper 
offered in evidence was a copy of the testi- 
mony of said witness Backbone, but was not 
absolutely certain of It 

J. B. Lucas, a witness produced by appel- 
lant, testified that he was present when the 
testimony of Cal Backbone was taken down 
by the stenographer; that the stenographer 
had given him this paper as the testimony 
of the witness Backbone; that he has had 
this paper in his possession ever since; that 
the stenographer prepared three copies of 
this evidence; and that the copy offered in 
court is the copy handed witness by said ste- 
nographer. 

C. H. Tully testified that he was present at 
the examining trial and heard the testimony 
of Cal Backbone, but he could not to save 
his life say that the paper offered In court 
was the testimony of Cal Backbone. The 
court then ruled that the paper offered in 
evidence would not be admissible unless the 
stenographer who made it was present and 
testified to transcribing it from his notes; 
that if the stenographer who made It identi- 
fied it as being a true and correct copy of his 
notes. It would be admissible. The court ex- 
cluded the written Instrument offered as the 
testimony of the witness Backbone, to which 
api)ellant reserved an exception. 

Where the testimony of a witness on an 
examining trial is taken down and signed by 
him, or is taken in shorthand and transcrib- 
ed without signing, and Is filed with the clerk 
of the district court by the examining magis- 
trate, such written statement upon proof of 
the death of such witness may be used as a 
deposition, without further identification or 
verification. 

Sec. CG23, Comp. Laws 1009, is as follows: 
"Preliminary examinations. — First, The wit- 
nesses must be examined in the presence of 
the defendant and may be cross-examined 
by him. On the request of the county at- 
torney, or of the defendant all the testi- 
mony must be reduced to writing in the form 
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of questions and answers and signed by the 
witnesses, or the same may be taken In short- 
hand and transcribed without signing, and 
In both cases filed with the clerk of the dis- 
trict court, by the examining magistrate, 
and may be used as provided In section 6676 
of this act In no case shall the county be 
liable for the expense In reducing such testi- 
mony to writing, unless ordered by the county 
attorney." 

Sec. 6676, Comp. Laws 1909, Is as follows: 
"In the Investigation of a charge for the 
purpose of presenting an indictment or ac- 
cusation, the grand Jury may receive the 
■written testimony of the \Aitnesses taken 
In a preliminary examination of the same 
charge, and also the sworn testimony pre- 
pared by the county attorney, without bring- 
ing those witnesses before them, and may 
hear evidence given by witnesses produced 
and sworn before them, and may also re- 
ceive legal documentary evidence." 

The paper purporting to be the evidence 
of the witness Backbone given at the exam- 
ining trial, not being In com])lIance with 
section 6623, above quoted, could not have 
been received as a deposition and used for 
any purpose as evidence unless the stenog- 
rapher who took the testimony of said witness 
at said trial la open court and under oath 
identified it as being a true and correct copy 
transcribed from his notes. 

The court therefore did not err In exclud- 
ing the testimony offered. 

As to whether or not appellant might have 
proven, had he attempted to do so, what the 
testimony of said witness Backbone was at 
the preliminary trial, the said witness hav- 
ing died, by, persons who were present and 
heard his testimony and could swear to the 
substance of It from memory, is not present- 
ed for decision, for no such offer was made 
In the trial court Many authorities hold 
that this can be done. We do not now know 
of any reason why, upon a proper showing, 
it should not be permitted ; but, as this ques- 
tion has not been discussed or brought before 
us, we will not attempt to decide it at the 
present time. 

[4] Fourth. The court among other things, 
instructed the jury as follows: "The defend- 
ant does not deny the killing of the deceased, 
as heretofore stated, at the time and in the 
manner charged In the information, but 
claims that if he did so then he was acting 
In self-defense, which in law means the right 
to protect one's person against an attack, In- 
Jury, or danger produced by another. The 
right to defend one's self against any danger 
or attack not of his own seeking is an in- 
herent right and which the law not only 
concedes, but guarantees to all men. But 
the law does not permit a man to voluntarily 
seek or Invite a combat The right of self- 
defense does not imply the right of attack, 
and it will not avail in any case where the 
difliculty is sought for and induced by the de- 



fendant by any willful act of bis own, and 
where the accused voluntarily and of his 
own free will entered into it, no matter how 
imminent his peril may become during the 
progress of the difficulty. Nor is any one 
Justified in using any more force than Is 
necessary, as it may appear to him at the 
time." To this instruction appellant reserved 
an exception. In objecting to this instruc- 
tion counsel for appellant In their brief say: 
"This Instruction, boiled down, as we see it 
deprives the defendant of the defense of ex- 
cusable homicide ; that is, If he voluntarily 
entered Into the difficulty, no difference how 
suddenly it arose, nor how imminent his 
peril may have become during the progress 
of the difficulty, he could not avail himself 
of the right of self-defense. This it seems to 
us violates one of the most elementary rules 
of the law of homicide." 

If appellant had been convicted of mur- 
der, the instruction given might have consti- 
tuted reversible error, because it does not 
clearly draw the distinction between mutual 
combats and difficulties voluntarily sought 
invited, and entered into by a defendant 
merely for the purpose of having a personal 
difficulty and without any Intention of kill- 
ing or inflicting serious bodily injury upon 
his antagonist in wMch event the killing 
would only constitute manslaughter, or when 
such difficulty was entered Into where the 
defendant knew or had reason to believe it 
might result In death or serious bodily In- 
Jury to himself or to his antagonist or where 
the defendant entered Into the same with 
the intention of killing his antagonist In 
which event the lillling would constitute 
murder. The same principle of law largely 
controls the doctrine of mutual combat 
which controls in cases of provoking a dif- 
ficulty. 

In the case of Koozsr v. State, 7 Okl. Cr. 
336, 123 Pac. 554, this court said: "To pre- 
vent misapprehension from the first para- 
graph in this Instruction, we desire to state 
that, although a defendant may not have 
any Intention of provoking a difficulty with 
the deceased, yet If the jury should be sat- 
isfied beyond a reasonable doubt, from the 
language or conduct of the defendant or 
from all of the facts and circumstances In 
evidence, that the defendant and the de- 
ceased voluntarily — that Is, willfully and 
without real or apparent necessity — engaged 
In a mutual combat knowing, or havlni; 
reason to believe, that it would or might 
result In death or serious bodily Injury to 
either of such parties, and death ensued 
from such conflict, then the survivor could 
not plead self-defense and would be guilty 
of murder ; but If such a combat took place, 
and the defendant did not know or have 
reason to believe that It would or might re- 
sult In death or serious bodily injury to ei- 
ther or both of such parties, and If the de- 
fendant without intending to kill or Infiict 
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aeriona bodily . Injulry' upon the deceased 
struck the fatal blow, tben tbe defendant 
would be guilty of manslaughter, and In ei- 
ther case It would be Immaterial as to who 
struck the first blow or made the first at- 
tack. It Is the law that no man can take 
human Ufe upon a necessity which he wrong- 
fully and willfully assisted to create. » » • 
The greatest defect in this instruction is 
that it should have gone further and told 
the Jury that, If they found from the evi- 
dence beyond a reasonable doubt that the ap- 
pellant used such Insulting language to the 
deceased for tbe purpose of provoking him 
Into a dlfSculty and furnishing the appellant 
a pretext for killing or doing him serious 
bodily Injury, and that thereby a combat 
ensued in which the appellant killed tbe de- 
ceased, tben the appellant would be guilty of 
murder; but, if appellant used such lan- 
guage toward the deceased for the purpose 
of bringing on a difficulty without any in- 
tention on the part of appellant to kill tbe 
deceased or do him serious bodily Injury, 
tben the appellant would be guilty of man- 
staoghter. • ♦ ♦ We desire to emphasize 
the fact that, in all trials for murder in 
which the doctrine of provoking the combat 
arises, the court should always clearly in- 
struct the Jury that, if they are satisfied 
from tbe evidence beyond a reasonable doubt 
that the defendant sought, provoked, or oc- 
casioned the' difficulty with the deceased for 
tbe purpose of killing him or infiicling setl- 
' ous bodily injury upon him, then in all such 
cases such defendant is guilty of murder 
it be kills the deceased in such combat, it 
matters not how hard pressed he might have 
been himself therein, unless before the fatal 
blow was struck or shot was fired the de- 
fendant in good faith seeks to abandon or 
withdraw from such combat. But where a 
defendant seeks, provokes, or occasions a 
difficulty with the deceased without any in- 
tention of killing or inflicting serious bodily 
Injury upon the deceased, but merely fbr the 
purpose of inflicting personal chastisement 
upon him, and such combat ensues In which 
the defendant kills the deceased, then his 
offense is manslaughter. The line of de- 
marcation between umrder and manslaugh- 
ter is the character of tbe Intention with 
which a defendant provokes a fatal difficul- 
ty, and this intention is to be gathered from 
the facts and circumstances in evidence. 
See Boutcher v. State, 4 Okl. Or. 676, 111 
Pac 1006." 

In cases in which a defendant voluntarily 
engaged in a mutual comliat in which he 
kills his adversary, the line of demarcation 
between murder and manslaughter depends 
upon the character of the Intention with 
which the defendant entered into such con- 
flict as hereinbefore explained. It therefore 
might be possible that under this instruction 
a defendant might be convicted of murder 
when under tbe evidence be should not be 



Convicted <A more than masDalaughtor. But 
this objection does not arise in the present 
case because the appellant was convicted ot 
manslaughter. 

Section 0288, C(anp. Laws 1906, defines 
''excusable homicide" as follows : "Homicid« 
is excusable in the ft>llowing cases: (1) 
When Qommitted by accident and misfortune, 
in lawfully correcting a child or .servant,, or 
in doing any other lawful act, by lawful 
means, with usual and ordinary caution, and 
without any unlawful intent. (2) When com- 
mitted by accident and misfortune in tbe 
beat of passion, upon any sudden and suf- 
ficient provocation, or upon a stdden combat 
provided that no undue advantage is taken, 
nor any dangerous weapon used, and that 
the killing is not done in a cruel or un- 
usual manner." This law cannot be invok- 
ed by appellant because he killed tbe de- 
ceased by shooting him with a double-barrel 
shotgun, which was a dangerous weapon. 

Sections 2269 and 2270, Oomp. Lews 1909, 
are as follows : 

"Sec. 2269. Design to effect death Inferred. 
— A design to efl'eet death is inferred from 
tbe fact of killing, unless the circumstancee 
raise a reasonable doubt whether such de- 
sign existed. 

"Sec. 2270. Premeditation. — ^A design to ef- 
fect death sufficient to constitute murder, 
may be formed -instantly before committing 
the act by which It Is carried into execution." 

It would Indeed be a monstrous doctrine, 
pregnant with danger to human life and ut- 
terly destructive of the peace and good or- 
der of society, for this court to hold that, 
because appellant killed tbe deceased in a 
sudden difficulty, he should be acquitted up- 
on the ground of excusable homicide. This 
would be but to license desperate men to go 
around armed with deadly weapons and 
Shoot down their fellow men upon the slight- 
est provocation and escape punishment, pro- 
vided only tbe shooting was done upon a 
sudden difficulty. This would be the rule of 
anarchy, not of law. It Is good law and 
good morals that, if men unnecessarily and 
intentionally kill each other, it is none the 
less murder, because such intention may be 
formed Instantly before the commission of 
the act It is the intention which prompts 
the act, and not the length of its duration, 
which makes the act of killing murder in such 
cases. It is also good law and good morals 
that men are presumed to intend the natural 
and reasonable consequences of their acts, 
and that an intention to kill arises from the 
act of killing, unless the circumstances raise 
a reasonable doubt whether such design in 
fact existed. 

We therefore cannot agree with counsel 
for appellant, upon the objection which they 
present, that the instruction complained of 
violates the most elementary rules of the 
law of homicide. On the contrary, we think 
that, If the doctrine for which they contend 
be conceded, it would place a premium uimu 
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tbe most cowardly and cold-blooded kind of 
assassination, namely, shooting a man down 
In a sudden difficulty without giving Mm an 
opportunity to prepare .to defend himself, 
or to even say, "God have mercy on my 
soul." This doctrine would make butchers 
of men and a human slaughterhouse of the 
state of Oklahoma. It would paint our state 
red with Innocent blood and fill it with the 
cry of widowhood and the wall of orphanage. 
Next to honor, human life is the most pre- 
cious thing this side of heaven. No man 
with unhallowed hands can be permitted to 
intentionally break into the sacred house of 
life and shed its priceless stream and then 
come clear on the ground that he acted only 
on a sudden Impulse or difficulty. We feel 
that we cannot too strongly condemn this 
Idea. The intentional taking of human life 
can only be Justified by the mandate of the 
law, or upon the ground of necessity. This 
necessity must not be caused by the inten- 
tional fault or wrongdoing of him who at- 
tempts to plead it This is the philosophy 
of tbe law of self-defense pressed into a nut- 
shell. We know that the law of self-defense 
Is often abused. This is true of every de- 
fense provided for by law. Perfection is not 
an attribute of human nature. Perfect laws 
cannot be made by imperfect men. Perfect 
men do not make the laws, and perfect courts 
and juries do not construe and enforce them. 
Under the very best system possible. Individ- 
ual instances in which there will be a miscar- 
riage of Justice will' arise; but we believe 
that. If we recognize the doctrine now con- 
tended for by counsel for appellant, it would 
result in a wholesale miscarriage of Justice 
1b Oklahoma. 

We therefore hold that, aa applied to the 
evidence in this case, the instruction given 
does not constitute reversible error. 

Fifth. It Is not claimed by counsel for ap- 
pellant in their brief that the verdict is con- 
trary to the evidence. It is therefore not 
necessary to recite and discuss the testimony 
in detail, further than to say that from the 
testimony of the state we think that the evi- 
dence clearly sustains tbe verdict and that 
appellant should congratulate him.sielf upon 
the fact that he escaped a conviction for 
murder. 

We find no material error In the record. 

The Judgment of the lower court is there- 
fore in all things atDrmed. 

ARMSTRONG, P. J., and DOYLE, J., con- 
cur. 



CAUDILL V. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 22, 1913.) 

(Bv^laiut J» the Court.) 
1. Criminal Law (8 1131») — Appeai, — Dis- 

HISSAI.. 

An appellant has the right to dismiss his 
appeal whenever this can be done without prej- 



udice to the ritphts of the state and the ad> 

ministration of justice. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. !{ 2971-2979, 2985; Dec. Dig. 
S 1131.*] 

2. Cbiminai, Law (§ 1110») — Appbai, — Rb- 
MAND WITH Directions. 

Where there is a variance between tbe 
verdict of the jury and tbe sentence of the 
court, or whenever the judgment is incomplete, 
which can be corrected without depriving the 
appellant of a substantial right, it is tbe duty 
of the Attorney General to file a motion to re- 
mand the cause, with directions to the trial 
court to correct its judgment and make it con- 
form to the verdict and the law. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. 8§ 2903-2917, 2919; Dec Dig. 

I mo.*] 

3. Crivinai, Law (| 1208*)— Conviction— 
PuNisuMENT— Effect of Statutes. 

A judgment of conviction and sentence 
must conform to the punishment prescribed, 
and be enforced in conformity with trie statute. 
In cases of conviction for violating the prohib- 
itory liquor law, the punishment must be both 
by imprisonment and fine, witliin the terms 
prescribed by the statute. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. §§ 3281-32S7, 3289-329D; Dec. 
Dig. § 1208.*] 

Appeal from Custer County Court; J. C. 
McKuight, Judge. 

W. M. Candiil was convicted of a violation 
of the prohibitory law, and appeals. Dis- 
missed, with directions. 

Henry Bulow and George T. Webster, both 
of ClUiton, for appellant. C. J. Davenport, 
Asst. Atty. Gen., for tbe State. 

FURMAN, J. [1] The appellant has filed 
a motion to dismiss this appeal, which be 
unquestionably had the right to do. The 
state has filed a motion to remand the case, 
with directions to the trial court to correct 
the Judgment, which it also had the right to 
do. 

[2] In the case of Wood v. State, 4 Okl. 
Cr. 436, 112 Pac. 11, this court said: "All 
judgments and sentences of the court must 
follow and be based upon the verdict of the 
Jury. Where there is a variance between 
tbe verdict of the Jury and the sentence of 
the court, it must appear from the record 
that such variance cannot be corrected with- 
out depriving the defendant of a substantial 
right, before the conviction will be set aside, 
but the cause will be remanded to the lower 
court for rcsenlence." 

In the case of Ex parte Mingle, 2 Okl. Cr. 
710, 104 Pac. 69, Judge Doyle, speaking for 
the court, said: "It is apparent from the 
record before this court that there Is a de- 
fect In the Judgment and the sentence. It 
does not Include imprisonment at hard labor, 
the iienalty prescribed by the law. This 
should be corrected by a nunc pro tunc order. 
Courts in all civilized countries are establish- 
ed for the dispatch of public business, and 
are not to be circumscribed by legal tech- 
nicalities in this rapid and advanced era 
by the rusty usages of the past, but, adapt- 
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Ing themselves to the progressive march of 
civilization, must conform their rules of pro- 
cedure to meet the necessities of the age." 

In the case of Ex parte McClnre, 6 Okl. 
Cr. 241, 118 Pac. 6»1, Judge Doyle again said: 
"A Judgment of conviction and sentence must 
conform to the punishment prescribed and 
be enforced in conformity with the statute." 

In the case of Steils v. State, 7 Okl. Cr. 
391, 124 Pac. 76, this court said: "It Is an 
outrage on law and Justice, and a crime 
against society, for appellate courts to turn 
criminals loose who have been legally proven 
guilty, or to send their cases back to be re- 
tried at the expense of the people upon legal 
quibbles which are without substantial Just- 
Ice, and which are only shadows, cobwebs, 
and fljspecks on the law." 

In the case of McCormick v. State, 71 Neb. 
505, 99 N. W. 237, the Supreme Court of Neb- 
raska said: "Where a prisoner has been 
found guilty on a criminal charge, and the 
only error that appears on the record Is the 
failure of the court to pronounce a legal Judg- 
ment against him, It Is the proper practice, 
and this court has the power, after setting 
aside the void or erroneous Judgment, to re- 
mand the case and the accused, • • • 
with Instructions to render Judgment on the 
verdict In the manner provided by law. An 
Ineffectual attempt of the district court to 
render a Judgment on a verdict, according 
to the provisions of the law, does not deprive 
that court of the power to pronounce a valid 
Judgment against the accused." 

[3] Appellant was found guilty by the Jury 
of having violated the prohibitory liquor law 
of the state, and the question of punishment 
was left to the court ' By dismissing his ap- 
peal, the appellant has waived and abandon- 
ed all objections which he might have urged 
to the proceedings up to and including the 
verdict Under the law, the Judge had no 
alternative, but it was his imperative duty 
to assess the punishment of appellant at a 
fine of not less than $50 nor more than $500, 
and imprisonment for the period of not less 
than 30 days nor more than six months. 
Both such fine and imprisonment must be 
assessed, and no Judgment In such cases 
complies with the law which omits either one 
or the other. We presume that the trial 
Judge omitted to assess Imprisonment against 
appellant as a part of his punishment from 
an oversight for, if willful. It would have 
constituted such official misconduct as would 
Justify proceedings for removal from office. 
It is therefore our duty to sustain the motion 
made by the appellant to dismiss the appeal, 
and also to sustain the motion made by the 
state to remtind the cause, with directions 
to the trial court to correct its Judgment. 

It is therefore ordered that the appeal 
be dismissed, and the case be remanded to 
the county court of Coster county, with 
.directions that the court assess tJie punish- 



ment of amtellant ^at both sueb fine and im- 
prisonment within the terms of the law, as 
In its discretion It may deem proper. 

ABMSTRONQ, P. J., and DOILBi J, con- 
cur. 



MILLER V. STATE. 

(Oriminal Court of Appeals of Oklahoma. 

March 18, 1913.) 

(Spllaiui iy the Court.) 

1. Homicide (i 28*) —Defenses — Intoxica- 
tion. 

A request for an Instruction, to the effect 
that the defendant should be acquitted if the 
jury should believe from the evidence that at 
the time the fatal blow was struck the defend- 
ant was too drunk to form a criminal intent, 
was rightly refused. 

[Ed. Note. — For other cases, see Homicide, 
Cent Dig. {§ 44^-46, 133; Dec. Dig. § 28.*] 

2. Cbiminal Law (§ 829*)— Instbhctions. 

Where the instructioas reqaested, so far 
as legal and pertinent, were fuUy and fairly 
covered by the instructions given, the instruc- 
tions requested were rightly refused. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. i 2011; Dec. Dig. | 829.*] 

3. Cbiminal I>aw (8 1174*)— Trial— Tak- 
ing Indictment to Jubt Room. 

A judgment will not be reversed because 
the jury were permitted to take to the Jury 
room the indictment with the verdict of guilty, 
rendered at a former trial, indorsed thereon, 
where the attention of the coart was not call- 
ed to the fact until the jury returned their 
verdict and where the atBdavits of five jurors 
are to the effect that they did not see the ver- 
dict of the former trial on the indictment, and 
that this fact was not mentioned in the jury 
room during their deliberations, and that, so 
far as affiants know, no member of the jury 
noticed the verdict, or knew anything about it 
[Ed. Note. — For other cnseB, see Criminal 
Law, Cent Dig. §| 3170-3178; Dec. Dig. { 

(Additional Syllahut Ity Editorial Staff.) 

4. Criminal Law (5 20*)— "Willfoixt." 

The word "willfully" is synonymous with 
"intentionally," "designedly," "without lawful 
excuse"— that is, not ^'accidentally." 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. H 21, 24, 25; Dec. Dig. $ 20.* 

For other definitions, see Words and Phrases, 
vol. 8, pp. 7468-7481.] 

Api)eal from District Court Le Flore Coun- 
ty; Malcolm E. Rosser, Judge. 

Davis Miller was convicted of manslaugh- 
ter, and appeals. Affirmed. 

C. E. Dudley, of Antlers, for plaintiff in 
error. Chas. West Atty. Qen., Smith C. Mat- 
son, Asst Atty. Qen., and C. J. Davenport of 
Oklahoma City, for the State. 

DOYLE, J. The plaintiff In error was In- 
dicted in the United States Court in the Indi- 
an Territory for the Central District at Ant- 
lers, for the murder of Sam Wright on Au- 
gust 18, 190& 

The case was pending in said court at the 
time of the admission of Oldahoma as a 
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state, and wAb transferred by operation of 
lawto tbe district court of Pushmataha coun- 
ty. His trial was there had, which resulted 
In a conviction of manslaughter, and the 
judgment was api)ealed to this court and re- 
versed and remanded. Miller t. State, S 
Okl. Cr. 675, 107 Pac. 948. 

When the case was again called for trial, 
a motion for a change of veuue was made, 
and the same was granted and the case ti;^ns- 
ferred to the district court of Le Flore coun- 
ty. The trial resulted in a verdict and con- 
viction of manslaughter. April 14, 1911, In 
accordance with the verdict, the defendant 
was sentenced to be Imprisoned in the state 
peniteutlary for a term of 3% years, and to 
pay a fine of $300. An appeal was perfected 
by filing In this court, October 7, 1911, a peti- 
tion In error with case-made. 

[1] Three alleged errors are relied upon 
as grounds for a reversal of the Judgment of 
conviction. The first two are that the court 
erred in refusing to give two requested In- 
structions, which read as follows: 

"Gentleman of the Jury, If you find from 
tbe evidence that the defendant, Davis Mil- 
ler, unlawfully and willfully, but without 
malice, struck the blow or blows which caus- 
ed tbe death of the deceased, or, though he 
did not strike tbe fatal blow or blows him- 
self, was present aiding and abetting tbe 
person or persons who did strike the fatal 
blow or blows, it will be your duty to convict 
of manslaughter, unless you should believe 
from the evidence that at the time the blow 
or blows were struck which resulted In the 
death of the deceased the defendant was in 
a state of Intoxication, and was too drunk 
to form a criminal Intent." 

"Gentlemen of the Jury, I have instructed 
you ; every person who unlawfully and willful- 
ly, but without malice, strikes, stabs, wounds, 
or shoots at, or otherwise injures, another, 
of which striking, stabbing, wounding, shoot- 
ing or other injury such other person dies, 
is guilty of manslaughter, and in this con- 
nection I charge you that the word 'willfully* 
means, not merely voluntarily, but with bad 
Intent" 

Upon this phase of the case tbe court In- 
structed the Jury as follows: 

"(4) Every person who unlawfully and 
willfully, but without malice, strikes, stabs, 
wounds, or shoots at, or otherwise Injures, 
another, of which striking, stabbing, wound- 
ing, shooting, or other injury such other per- 
son dies, is guilty of the crime of manslaugh- 
ter. 

"(5) The term 'willfully' means Intention- 
ally, designedly, or without lawful excuse. 
To make a person guilty of • manslaughter, 
he must have willfully done the act which 
results in death, but It Is not necessary that 
he should have Intended to kill. If he will- 
fully did the act which caused tbe death, a 
defendant would be guilty of manslaughter, 
whether he Intended to kill or not 

"(6) Now, in this case. If you find from the 



evidence, beyond a reasonable doubt; that tbe 
defendant, Davis Miller, In what is now Push- 
mataha county and state of Oklahoma, at 
any time within three years next before the 
finding of the Indictmeat In this case, tmlaw- 
fully and willfully struck, wounded, or other- 
wise injured Sam Wright, from the ^ects 
of which striking, wounding, or InJurylng 
Sam Wright died. It will be your duty to 
convict the defendant of manslaughter." 

It will be noted that the court followed the 
federal statutes In defining manslaughter, 
and the only complaint Is that the court 
should have added these words: "Unless 
you should believe from tbe evidence that at 
the time the blow or blows were struck which 
resulted in the death of tbe deceased the de- 
fendant was in a state of intoxication, and 
was too drunk to form a criminal Intent" 

At most, a state of Intoxication rendering 
the defendant Incapable of forming a crimi- 
nal intent would only reduce murder to man- 
slaughter. 

In Wharton on Homicide (3d Ed.) p. 809. 
it is said: "Homldde committed when the 
accused was so intoxicated that no intent to 
commit the crime of murder could have ex- 
isted, however, not being murder in the first 
degree. Is either manslaughter or murder In 
the second degree. Intoxication cannot oper- 
ate as an entire exemption from criminal 
responsibility, and it is not conclusive against 
the existence of criminal Intent. At the 
utmost It only extenuates the crime from 
murder to manslaughter, and It does not do 
this as a matter of law." 

In Tucker v. United States, 151 U. S. 164, 
14 Sup. Ct 299, 38 L. Ed. 112, the Supreme 
Court of the United- States, In speaking of 
the action of the trial court in refusing re- 
quested Instructions, said : "This Instruction 
was refused, because it bad been covered by 
the instructions given. In those instructions 
the jury were distinctly told that If the de- 
fendant, at the time of the killing, although 
not Insane, was in such a condition of mind, 
by reason of drunkenness, as to be Incapable 
of forming a specific Intent to kill, or to do 
the act that he did do, tbe grade of his crime 
would be reduced to manslaughter." 

In United States v. Meagher (C. O.) 87 
Fed. 875, loc. clt 881, Judge Maxey discusses 
the question as follows: "There Is anoth» 
point to ' which your attention Is directed, 
and that is Intoxication. There is evidence 
before you tending to show that at the time 
of the killing defendant was laboring some- 
what under the Influence of liquor. You are 
Instructed that Intoxication is no excuse for 
crime, but it may be considered to discover 
the si)eclflc Intent which actuates a party In 
the commission of the offense, and thus it 
may sometimes reduce the offense of murder 
to manslaughter ; and the rule is thus stated : 
'WHiere the question of a specific Intent is 
essential to the commission of a crime, 
• • • the fact that au offender was drunk 
when he did the act which, being coui>led 
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with that IntenHon, would constitute the 
crime should be taken Into account by the 
jury In deciding whether he had that Inten- 
tion.' But this excuse is to be received with 
great caution, and the question is left for the 
jury to determine 'whether the defendant's 
mental condition was such that he was capa- 
ble of a specific intent to take life.' " 

In 12 Cyc. 170 the responsibility of a per- 
son who has voluntarily become drunk is 
thus stated: "It Is a well-settled, general 
rule that voluntary drunkenness at the time 
a crime is committed is no defense. If a per- 
son voluntarily drinks and becomes intoxicat- 
ed, and while in that condition commits an 
act which would be a crime if he were sober, 
he is fully responsible." See, also, Carney v. 
United States, 7 Ind. T. 248, 104 S. W. 606. 

The rule Is settled that evidence of intoxi- 
cation is admissible only as bearing upon 
malice or lack of malice; and since the de- 
fendant was convicted of manslaughter, 
wherein malice is not essential, there Is no 
error. The court. In Instructing the jury on 
manslaughter, followed the definition as it 
appears in section 5341, United States Comp. 
Statutes 1909, and also Instructed the jury 
that "the term 'willfully* means intentional- 
ly, designedly, or without lawful excuse." 

[4] In the opinion in this case, first here 
on appeal, this court quoted from O'Barr v. 
United States, 3 Okl. Cr. 319, lOS Pac. 988, 
139 Am. St Rep. 959, as to the meaning of 
the word "wiUfully," as foUows: "It is a 
synonymous term with 'intentionally,' 'de- 
signedly,' 'without lawful excuse' — that Is, 
not accidentally." 

[2] We think the instructions given by the 
court fairly cover the case. 

[3] Second. Next, it is argued that the 
court erred in giving to the Jury the original 
Indictment, upon which was indorsed the ver- 
dict of the Jury when the case was first tried. 
The recital In the case-made as to this is as 
follows: "The indictment was given to the 
Jury by the court with the Instructions, and 
no one's attention was called to the fact that 
the verdict of a former Jury was on the in- 
dictment When the Jury returned their 
verdict. It was discovered that the Jury had 
the verdict of the former trial. The defend- 
ant then protested, and objected to the Jury 
having had said Indictment and verdict ; said 
objection having been made as soon as the 
defendant discovered that the Jury bad I>een 
in possession of said verdict" 

There is no attempt to show that the Jury 
were influenced by this inadvertence. In 
fact the afildavits of five of the Jurors in the 
case are as follows : "I was a member of the 
jury that tried Davis Miller In the case of 
the United States of America v. Davis Miller, 
and that I did not see the verdict of his 
former trial on the indictment and did not 
know that he had ever been convicted of the 
offense charged in the indictment The ver- 
dict on the indictment was not mentioned in 
the Jury room during the deliberation of the 



Jury, and, so far as I know, no member of 
the jury saw the verdict on the indictment 
or knew anything about it" 

Counsel cite only one case (Oreen v. State, 
38 Ark. 304), and that does not hold such ac- 
tion of the court is error. The third para- 
graph of the syllabus Is as foUows: "It is 
better practice not to give to the Jury in a 
criminal case, upon retirement, an indict- 
ment on which is indorsed a verdict of guilty 
at a former trial." 

In Lancaster v. State, 86 Tex. Cr. B. 16, 
21, 35 S. W. 165, loc. dt 167, the Court of 
Criminal Appeals of Texas said: "It is also 
urged that the case should be reversed, be- 
cause the jury were permitted to take out, 
on the back of the indictment a verdict of 
a former jury tn the case, which, it was 
claimed, was legible; and in this connection 
a motion was made to have the original in- 
dictment sent to this court We find an in- 
dictment with the record, but there is no cer- 
tificate of the clerk to the same. An Inspec- 
tion of this indictment however, does not 
indicate that such verdict as claimed, is 
legible and can be read by the naked eye. 
Moreover, there is in the record the certifi- 
cate of the judge to the same effect and the 
affidavits of three of the jurors. Said affida- 
vits go further, and show that in their pres- 
ence, the matter of a former verdict indors- 
ed on the indictment was not discussed or 
mentioned by any of the Jurors in their pres- 
ence. We do not think there is anything In 
the appellant's contention." 

The defendant did not produce any juror 
for the purpose of proving that the Jury ei- 
ther saw, considered, or were influenced by 
the verdict returned in the first trlaL The 
five jurors produced by the state swear that 
they did not see the verdict, did not know 
defendant bad ever been convicted, and the 
verdict was not mentioned during the jury's 
deliberation. These facts bring the case 
clearly within the rule announced In the Tex- 
as cases. 

In State t. Tucker, 75 Conn. 201, 52 Atl. 
741, the court held : "On a criminal prosecu- 
tion In the court of common pleas, failure to 
remove the record of the Judgment of con- 
viction in the town court from the file given 
to the jury, or direct them not to regard it, 
was not prejudicial to the defendant, where 
no objection was made until after verdict" 

In State v. Shores, 31 W. Va. 491, 7 S. E. 
418, 13 Am. St Rep. 875, it is said: "Where 
three were jointly indicted for a felony, and 
one bad been tried and convicted, and the 
verdict of 'guilty' was written on the indict- 
ment and on the trial of another one of the 
three the said indictment was taken by the 
Jury to their room, while they were consid- 
ering their verdict and the prisoner moved 
the court to send for the indictment and 
take it from the Jury, and the court denied 
the motion, held no error." 

In Small r. State, 105 Ga. 669, 676, 31 S. 
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B. 671, loc. cit 674, the Supreme Court of 
Georgia aald: "The qaestion of practice to 
which the sixth headnote relates has been 
seyeral times considered by this court If 
a party desires a verdict rendered at a for- 
mer trial concealed from inspection by the 
Jury, be should present a request to this ef- 
fect." 

Ko prejudice is shown, and none will be 
presumed. The action of the court in giving 
the jury the original information with the 
former verdict thereon was through inad- 
vertence. 

This disposes of all questions presented. 
No error appears, and it seems to us the 
defendant had a fair and legal trial. It fol- 
lows that the judgment should be affirmed. 

The judgment of the district court of Le 
Flore county is therefore affirmed. Mandate 
forthwith. 

ARMSTRONG, P. J., and FURMAN, J., 
concur. 



WATSON T. STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 4, 1913.) 

(Sifllabua by the Court.) 

1. Criminal Law (§$ 121, 1150*)— AppeaI/— 
Gbant of Change or Venue. 

An application for a change of venue is 
addressed to the sound discretion of the court, 
and, unless an abuse of this discretion is 
shown, the judgment will not be reversed on 
appeal. 

[Ed. Note. — For other cflses, see Criminal 
Law, Cent. Dig. $f 241, 3044; Dec. Dig. SS 
121, 1150.*] 

2. Cbiminal Law (| 134*)— Change or Vew- 
UBS— Counter Affidavits. 

On an application for a change of venue, 
on the ground "that the minds of the inhabit- 
ants of the county in which the cause is pend- 
ing are so prejudiced against the defendant 
that a fair and impartial trial cannot be bad 
therein," the court may permit the introduction 
of counter affidavits for the purpose of con- 
testing the grounds of the application. 

[Ed. Note.— For other oases, see Criminal 
Law. Cent. Dig. if ^3, 251, 202; Dec. Dig. { 
134. •] 

3. Cbiminai, Law (8 1166%*)— Challknqe 
TO Panel— IIabmless Grrob. 

A challenge to the panel on the ground 
that only two jury commissioners participated 
in selecting the jury list, and that the names 
from the municipal townships were not se- 
lected in proportion to th" voting strength of 
such townships, is in8<iffioipnt, unless it is 
shown that the irreeularities were such that 
the defendant has suflVrcd material prejudice, 
as prcscrilx'd by soctiiwi 0705, Procedure Crim- 
inal (Comp. Laws 1000). 

[Kd. Note. — For other cases, see Criminal 
Law. Cent. Dig. $$ 3114-3123; Dec. Dig. $ 
ll(Mi»/j.*J 

4. Jury d 72*)— Inscfficienct of Reoular 
Panel— Open Venike. 

At any time during the terra bf court aft- 
er tlie restilar panel has been drawn and sum- 
moned, when for the trial of any cause the 
regular panel of jurors shall appear to be in- 



sufBcient, as a matter of discretion with tlie 
court, the jury may be completed from tales- 
men, or the court may direct that an open 
venire be issued to the sheriff or his deputy 
for such number of jurors as may be deem- 
ed necessary, 

[Ed. Note. — For other cases, see Jury, Cent. 
Dig. §§ 3.S3-^47; Dec. Dig. { 72.*] 

5. Criminal Law ({i 1150, 1152*)— Appeal 

— Harmless Error. 

Where a petition in error assigns error 
on every proceeding had upon the trial, but 
the brief does not point out specifically the 
grounds of objection, nor the portion of the 
record applicable thereto, and counsel fail to 
support the assignments with citation of au- 
thority, and it appears from an examination 
of the record that the constitutional right of 
the defendant to a "trial by an impartial jury 
of the county" was fully accorded, this court 
will not disturb the discretion exercised by the 
trial court in denying a change of venue and 
overruling a challenge to the paneL 

[Kd. Note. — For other cases, see Criminal 
Law. Cent. Dig. S§ 3044, 3053-3057; Dec. Dig. 
§§ 1150, 11.52.*] 

Appeal from District Court, Mcintosh Coun- 
ty; R. C. Allen, Judge. 

Robert Watson was convicted of man- 
slaughter in the first degree, and he appeals. 
Affirmed. 

Jack G. Harley and James R. Miller, both 
of McAlester, for plaintiCC in error. Chas. 
West, Atty. Gen., Smith C. Matson, Asst 
Atty. Gen., and R. E. Glsb, of Oklahoma 
City, for the State. 

DOTLE3, J. The plalntiCT In error, Bobert 
Watson, hereinafter referred to as the de- 
fendant, was convicted of first-degree man- 
slaughter in the district court of Mcintosh 
county under an indictment charging him 
with the murder of one Robert Gentry on or 
about November 14, 1910, in said county, and 
upon such conviction was sentenced in ac- 
cordance with the verdict of the jury to 
serve a term of 20 years' Imprisonment in 
the state penitentiary. 

The judgment and sentence was rendered 
March 29, 1911. To reverse the judgment, 
an appeal was perfected by filing in this 
court August 29, 1911, a petition in error 
with case-made. Upon the trial the defend- 
ant admitted the killing of Gentry, but sets 
up as a justification therefor that it was 
done in necessary self-defense. 

The circumstances under which the homi- 
cide was committed are, briefly, as follows: 
Robert Gentry, the deceased, and Duff Mc- 
intosh left Cheootah on Sunday, November 
14th, and went to Ouapa, and from there to 
the house of Willie Collins, and there par- 
ticipated in a game of poker with three or 
four other parties. After supper the game 
was renewed, the participants sitliiig on the 
floor, and playing on Gentry's laprobe, which 
was spread on the floor. About midnight 
Wutsuu quit playing, and the game continued 
between the deceased and Alviu Arnold. Col- 
lins, Mcintosh, and the defendant looking on, 
the deceased and the defendant began "raw- 
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bldlns" one another about the game until 
bad feeling developed, and the deceased took 
a pistol from hU coat pocket, and told the 
defendant to let him alone, or he would shoot 
him "in the fat part of the hip." It was con- 
ceded, however, that this particular language 
was not used. The defendant then said, 
"Just shoot me then," but the deceased con- 
tinued the game with Arnold, and seemed to 
show no disposition to execute his threat. 
The defendant stood around for a short 
while, and then walked out, saying, "You 
won't say that later," or words to that effect 
The deceased made no hostile demonstration 
as the defendant left In about twenty min- 
utes the defendant returned. The deceased, 
sitting on the floor near the open door, was 
still playing cards with Arnold. Without 
warning there was a shot from the outside. 
At the same time the deceased raised slight- 
ly, the light went out, and it is a disputed 
fact as to whether or not he fired his auto- 
matic pistol. _ Immediately there came from 
the outside the report of a shotgun, and three 
pistol shots in rapid succession. The defend- 
ant, Watson, then entered the room, holding 
a shotgun in both hands. When the first 
shot was fired from the outside, the deceased 
dropped bis pistol, fell over on his elbow, 
and said, "Oi I am killed." In the early 
morning several x>ersons, including the mar- 
slial of Onapa, having heard that some per- 
son had been killed at Collins' house, went 
there and found the body of the deceased in- 
side of the door in a sitting position against 
the wall. There was a shotgun wound in the 
pit of the stomach, and three bullet holes in 
the body. They found no weapon or money 
on his body. 

Duff Mcintosh testified that, when he heard 
the defendant coming back, he went out and 
walked about 75 yards, and stood there; 
that when the shooting commenced, the light 
went out, and he walked to his brother's 
bouse. 

Alvln Arnold testified that the deceased 
fired two shots, and tbere were four shots 
fired from the outside, and then the defend- 
ant stepped into the room, holding a shotgun 
with both hands; that when the shot was 
fired from the outside, the deceased fell over 
on his elbow, and said, "O! I am killed;" 
that Willie Collins lit a lantern, and in a few 
minutes they all left the place, Willie Collins 
riding double with the defendant on his 
horse. 

The defendant, as a witness on his own 
behalf, testified that he lived on his allotment 
near Bond's Switch, and had known Robert 
Gentry "pretty nigh all his life"; that he, 
with other parties, was drinking whisky and 
playing stud poker at Willie Collins' house; 
that when he quit the game, that left Alvln 
Arnold and Gentry playing; that he said 
something or other Just in a Joking way, 
and Gentry Jerked out his gun, and said, "if 
you do not get out of here, I will shoot you j" 
130 P.-52 



that one word brought on another^ and be 
told Gentry that he would not say any more 
If he was mad; that he stayed, in there a 
little bit and went out, and was out in the 
yard about 15 minutes, when be beard Willie 
Collins coming through the cotton stalks, 
saying, "I will kill the son of a bitch;" that 
he asked him, "Who are you going to kill?" 
and he said, "Alvln Arnold," and he said, 
"No; you are not," and run up and grabbed 
him and wrenched the gun out of his hand ; 
that just then he heard a shot and it grazed 
him ; that be looked, and saw Robert Gentry 
shooting him from the door ; ttiat he then 
fired two shots at Gentry with his shotgun, 
and then Willie Collins ^th a pistol shot 
tliree shots at Gentry; that he told Collins 
not to shoot any more, and Willie Collins 
stepped Inside, and picked up Robert Gen- 
try's automatic pistol, and brought it out 
and gave it to him, and be then went to his 
home, Collins going with him. 

Willie Collins, in rebuttal, testified that he 
heard a "whoop," and stepped out, and saw 
the defendant coming in the gate with a 
shotgun, and he walked directly towards the 
door, and threw the gun down and went 
to shooting; that he said to liim, "Robert 
don't do that," and the defendant shoved 
him back, and said, "I will do the same for 
you;" that he fired two shots with the shot- 
gun, and then three shots with a 45-caliber 
pistol, and then made witness go into tlie 
house and light the lantern, and the defend- 
ant followed him in; that as they went In 
Alvln Arnold came out; tliat the defendant 
said he was wounded, and made witness go 
with him; that they went down to Bartons 
at Bond's Switch, and left the horse there, 
and then went back to Collins' house ; that 
the defendant made him go in and light the 
lamp, and then he came in and picked up 
Gentry's automatic pistol, and shot one shot 
out of the door with it ; that they then went 
and got Id Gentry's buggy, and drove to the 
defendant's home. 

[1, 2] The transcript of the testimony cov- 
ers about 400 pages, but the foregoing state- 
ment is sufficient to imderstand the assign- 
ments of error, which are in effect: 

First "That court erred In refusing to 
order a change of venue" The application 
was supported by the affidavits of the de- 
fendant and three other persons, to the ef- 
fect "that the minds of the inhabitants of 
Mcintosh county are so prejudiced against 
the defendant that he cannot receive a fair 
and impartial trial in said county." Later the 
defendant filed a large number of supporting 
affidavits setting forth the following state- 
ment of facts: "That the relatives of Rob- 
ert Gentry, deceased, are very prominent 
and influential in said county, and they are 
active in this prosecution against the defend- 
ant, and that the defendant was tried and 
convicted of cutting Grant Johnson, who was 
for many years a deputy United States mar- 
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shal, and tbat he Is also a man of large per- 
sonal Influence In the county, and that the 
defendant took an active part In the conhty 
seat contest between Checotah and Eufanla, 
In the Interest of Checotah." The state 
filed an equal number of counter affidavits 
from citizens of various parts of the county, 
abundantly showing there was no such state 
of feeling generally prevailing throughout the 
county as would prevent the defendant from 
having a fair and Impartial trial therein. 
The statute provides that in such cases the 
court may in Its discretion grant or r^use 
the change of venue. Turner v. State, 4 Okl. 
Cr. 164, 111 Pac. 988 ; Starr v. State, 6 OkL 
Cr. 440, 115 Pac. 356. We are of opinion that 
there was no error In refusing a change of 
venue. 

[3] Second. "The court erred in overruling 
the defendant's challenge to the panel of 
the petit Jurors." It appears from the rec- 
ord that, when the Jury list was selected, 
only two Jury commissioners participated, 
the Republican member of the board having 
failed to qualify, and that the Jury list as 
selected disclosed that one-half of the 200 
names are persons who live In Checotah 
township, and that names from two munic- 
ipal townships were wholly omitted from the 
Jury list. There Is no dalm that these Ir- 
regularities were corruptly conceived, or that 
the Jury commissioners who acted were In 
any way prejudiced against this defendant 
We think that, before the defendant can 
avail himself of any irregularities on a chal- 
lenge to the panel, he must show Intentional 
omission on the part of the Jury commis- 
sioners from which he has suffered material 
prejudice. The provisions of our Procedure 
Criminal (sections 6795 and 6801) enumer- 
ates the grounds upon which a challenge to 
the panel must be founded. The fact that 
the Jury commissioners failed to strictly fol- 
low the provisions of the Jury law is not 
In Itself a sufficient ground to sustain a chal- 
lenge to the panel. It must be shown tbat 
such Irregularity was prejudicial to the sub- 
stantial rights of the defendant. We are of 
opinion that the challenge to the panel was 
proi)erly overruled. However, we will say 
that it Is the duty of district courts to com- 
pel, not only compliance with the spirit of 
these statutes, but, as far as practicable, 
the Jury commissioners should be compelled 
to comply with the letter thereof. 

Third. "The court erred in refusing the 
defendant's request for a full panel of 24 
Jurors duly drawn from the Jury box as 
selected by the Jury commissioners." 

[4] Fourth. "The court erred In ordering 
the sheriff to simimon additional Jurors upon 
an open venire from the body of the county." 
We are of opinion that these objections are 
not well taken. The trial court sets forth 
the facts upon which he based his rulings 
In the record as follows: "The Court: The 
request is denied for the reason that the 



shortage in the panel is due to the fact that 
this case was continued over from the Uth; 
that a number of Jurors on the regular panel 
who annonnced that they would be disquali- 
fied to sit in this case, and after good reasons 
were excused from the panel, and for the 
further reason that this demand comes too 
late, having been made after the state an- 
nounced ready for trial, twelve men called 
in to the Jury Iwx, and sworn to answer ques- 
tions, and the examination having commenc- 
ed; that there is also, at this time, 20 qual- 
ified Jurors In attendance who were sum- 
moned In open venire by order of this court 
In addition to the eighteen that are now here 
on the regular panel, which gives a panel 
of thirty-eight qualified men." Section 6788, 
Procedure Criminal, provides: "If a suffi- 
cient number cannot be obtained from the 
box to form a Jury, the court may as often 
as Is necessary, order the sheriff, marshal or 
such other person as he may designate to 
summon from the body of the county or from 
such portion of the county as the court may 
order, as many persons qualified to serve as 
Jurors as he deems suflldent to form a Jury 
or may select from the bystanders with the 
consent of the defendant, a sufficient number 
of persons qualified as Jurors to constitute 
the required number. The Jurors so sum- 
moned may be called from the list returned 
by the officer and so many of them not ex- 
cused or discharged as may be necessary to 
complete the Jury, must be Impaneled and 
sworn. The court may upon Its own motion, 
at any time before the Jury is sworn to try 
the cause, excuse from the Jury or panel 
any person whom the court deems, for any 
reason, unfit to serve as a Juror In said 
cause, and shall not be required to state any 
reason therefor." And the last proviso of 
section 3986 of the Jury act Is: "Provided, 
further, that at any time during the term 
of court, after the petit Jury has been drawn 
and summoned in the manner herein provid- 
ed for, when, for the trial of any cause, 
dvll or criminal, the regular panel of Jurors 
shall appear to be insufficient, the Jury may 
be completed from talesmen or the court 
may direct that an open venire be issued 
to the sheriff or his deputy, for such number 
of Jurors as may be deemed necessary to be 
selected from the body of the county." It 
appears that the constitutional right of the 
defendant to a "trial by an impartial Jury 
of the county" was fully accorded. 

[5] The voluminons brief of the learned 
counsel for the defendant Is without the cita- 
tion of a single authority. This they explain 
by stating that "most of the propositions 
herein raised are elementary and statutory, 
and we think it only necessary to point out 
these errors to the court In order to secure 
a reversal of this case." While we are rea- 
sonably certain that counsel could have 
found no authority to support their conten- 
tions, yet, as we have heretofore said, this 
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prictlce of aUeglni? mfonnded assignments 
of error and arguing the same without the 
dtatioQ of authority to support the conten- 
tions made should not be Indulged In. It 
presumably costs counsel effort and time and 
needlessly occupies the time of the court, 
and avails nothing. 

It is also contended that the testimony 
shows that the defendant shot Robert Gentry 
In necessary self-defense, and that, under the 
proof, the Jury was not warranted In re- 
turning a verdict of gnilUy of any crime. 
We have patiently read the transcript of the 
testimony, and we think the Jury under their 
oaths could not, as reasonable men, have 
returned a more favorable verdict for the 
defendant, and there is nothing in the record 
to indicate that the verdict was the result 
of passloB, prejudice, or partiality. It is 
our opinion that the evidence not only fully 
Justified the Jury In finding the defendant 
guilty of first degree manslaughter, but a 
Terdlct for murder would not have been un- 
warranted. 

The case appears to have been carefully 
and ably tried on the part of the court as 
well as counsel. 

Finding no prejudicial error, the Judgment 
is afilrmed. 



ARMSTRONG, 
concur. 



P. J., and FURMAN, J., 



PROCTOR V, STATE. 

(Criminal Court of Appeals of Oklahoma. 

March 22, 1913.) 

(Si/nahut ty the Court.) 
1. Oawno (I 88*)— Indictment — Surra- 

CIENCT. 

An indictmeDt which charges a person 
with conducting the prohibited game of roulette 
for value, but which fails to charge that the 

fiersons who played at the game were playing 
or money, or a representative value, does not 
charge a public offense under our statate. 

[Ed. Note. — For other cases, see Gaming, 
Cent Dig. §§ 241-243; Dec. Dig. i 88.*] 

a. Indictment and Infobuation (§ 47*)— 
Following Decisions of Appellate 

COUBT. 

It is the duty of prosecuting attorneys to 
follow the decisions of the appellate courts in 
the preparation of informationa, and there is 
little justification for a failure to do so when 
the appellate court has spoken in plain, un- 
equivocal language on any specific proposition. 
[Ed. Note. — For other cases, see Indictment 
and Information, Cent Dig. H 148, 149, 157; 
Dec. Dig. i 47.*] 
3. Indictment and Information ({ 151*) — 

DeMUBREB— DUTT OF COUBT. 

When questions of law are properly rais- 
ed by demurrer, which are fatal to an informa- 
tion under the established law, it is the sworn 
doty of the trial courts to sustain such de- 
murrer, and direct the prosecuting officer to 
file a proper information, or dismiss the pros- 
ecution. 

[Ed. Note. — For other cases, see Indictment 
and Information, Cent Dig. i 498; Dec. Dig. 

^ i5i.») 



Appeal from Oklahoma Comity Oonrt} 
John W. Hayson, Judge. 

Oedl Proctor was convicted of gaming, and 
appeals. Reversed. 

Klstler, MoAdams & Haskell, of Oklahoma 
City, for plaintiff in error. Smith C. Mat- 
son, Asst Atty. Gen., for the State. 

ARMSTRONG, P. J. The plaintiff In er- 
ror, Cecil Proctor, was convicted at the 
March, 1912, term of the county court of 
Oklahoma county, on a cliarge of conducting 
a roulette game, and his punishment fixed 
at a flue of $500 and imprisonment in the 
county Jail for a period of CO days. 

[1] The Attorney General has filed thefot 
lowing confession of error in this case: "Tlie 
Attorney General would respectfully call this 
honorable court's attention to the charging 
part of the information filed in this case, 
which Is In words and figures as follows, to 
wit: That the above-named Cecil Proctor 
did, in Oklahoma county, and in the state of 
Oklahoma, on the 20th day of January, in 
the year A. D. 1912, commit the crime of oper- 
ating a roulette game in manner and form as 
follows: They did unlawfully operate a game 
of roulette, as owners or employes to the state 
unknown, for money and other representa- 
tives of value.' To this information plaintiff 
in error filed a demurrer upon the ground that 
said information did not state facts sufiK- 
clent to constitute an offense under and by 
virtue of the laws of the state of Oklahoma. 
This demurrer was overruled by the court, 
and the ruling excepted to, and the error in 
so doing was set up in the motion for new 
trial and in the petition in error. Under the 
holding of this court in the case of Brown 
V. Stole, 6 Okl. Cr. 41, 113 Pac. 219, the over- 
ruling of this demurrer was reversible error, 
for the information must allege that the same 
so conducted was played for iponey, or some 
representative of value. The same ruling 
was made in an identical case to wit, Moi^ 
gan et al. v. Stote, 7 Okl. Cr. 45, 121 Pac. 
1088. For the above reasons, the Attorney 
General believes that under the holdings of 
this court sufficient error appears of record 
to authorize a reversal of this Judgment, and 
confesses error accordingly." 

[21 It Is not necessary for this court to en- 
ter Into a discussion of the merits of this 
appeal. The confession of error correctly 
states the law. The opinion in the Brown 
Case, 5 Okl. Cr. 41, 113 Pac. 219, was filed 
more than a year prior to the institution of 
this prosecution, and sltould have been fol- 
lowed by the county attorney in preparing 
the information, and by the court when a 
demurrer was tiled to such information rais- 
ing the question of its sufficiency. The rule 
declared in the Brown Case, supra, has been 
the law In this Jurisdiction for many years. 
As far back as February, 1907, the territorial 
court declared the doctrine that is followed 
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In the BrowB Case, and many cases from 
other courts declare the same rule. 

[S] This appeal should not have been per- 
mitted to come to this court The trial court 
should have sustained the demurrer, and 
directed the county attorney to file a proper 
Information, or dismiss the prosecution. It 
was his sworn duty to do so. The law Is 
plain and unequivocal. The question here 
raised has been x>assed upon and adjudicated 
both by this court and Its predecessor. The 
failure of the prosecuting oflScer and the trial 
court to follow the plain, unequivocal expres- 
sions of the appellate courts on this question 
necessitates a reversal. We cannot but sus- 
tain the confession of error and order a new 
trial. If this case is to be prosecuted again, 
a proper information should be filed, and 
the case tried upon its merits. 

The judgment is reversed, and the cause 
remanded. 

DOYLE and FURMAN, J J., concur. 



BAKEB V. STATE! 

(Criminal Court of Appeals of Olilahoma. 
March 19, 1912.) 

(Byllabiu Jty the Court.) 

1. Cbiminal Law (| 641*)— Triai^Rioht to 
Counsel,— Absiq nment— Waives. 

(a) It is a fundamental right of a person 
accused of crime to be represented by counsel, 
and, in order that the accused may have the full 
benefit of this right, it is provided that, when 
he appears for arraignment without counsel, he 
must be informed by the court that it is his 
right to have counsel before being arraigned, 
and he must be asked if he desires the aid of 
counsel. If he desires, and is unable to employ 
counsel, the court must assign counsel to de- 
fend him. Bill of Rights, i 20; Crim. Proc. { 
6731 (Snyder's Comp. Laws 1909). 

(b) This right may be waived by the defend- 
ant, but it cannot be denied by the court. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. H 1496-1506; Dec. Dig. 8 
641.*] 

2. Cbiminai, Law (8 e41«)— TmaI/— Assion- 
iTENT OP Counsel— "CouNSKi.." 

The term "counsel," as used in section 
6731, Proc. Crim. (Snyder's Comp. Laws 1909), 
providing that the court must assign counsel 
to defend indigent defendants, means one who 
has been admitted as an attorney and counselor 
at law in this state. 

[EJd. Note.— For other cases, see Criminal 
Law, Cent Dig. §S 1496-1505; Dec. Dig. § 
641.* 

For other definitions, see Words and Phrases, 
vol. 2, p. 1644.] 

3. Criminal Law (i 304*)— Evidence— Judi- 
cial Notice — Attorneys. 

Under the law (section 2,'>0, Snyder's Comp. 
Laws 1909) no person resident of the state shall 
be permitted to practice as an attorney in any 
action or proceeding in which he is not a par^ 
concerned unless he has been previously admit- 
ted to the bar by order of the Supreme Court, 
and the courts will take judicial notice of the 
fact that a person appearing and acting as an 



attorney and connselor at law is or is not 
duly authorized. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. H 296%', 700-717 ; Dec. Dig. 
I 304.*] 

4. Criminal Law (| 641*)— Tbiai^-Assign- 
HENT OF Counsel to Defend— Persons Not 
Admitted to the Bab. 

In a prosecution for a felony, it having 
been made to appear that the defendant was 
destitute of means to employ counsel, the court 
appointed a person to defend him who was not 
authorized to appear as an attorney at law in 
the courts of this state. Held, that this was, 
in effect, the denial of a fundamental right and 
constitutes reversible error. 

[Eid. Note. — For other cases, gee Criminal 
Law, Cent Dig. H 1496-1505; Dec. Dig. f 
(541.*] 

Appeal from District Court, Wagoner 
County; R. C. Allen, Judge. 

Stanley Baker was convicted of larceny 
of live stock, and he appeals. Reversed. 

Earnest L. Kistler, of Muskogee, Norman 
R. Haskell, of Oklahoma City, and C. J. 
Nelson, of Wagoner, for plaintiff In error. 
C. J. Davenport, Asst Atty. Gen., for the 
State. 



DOYI..E, J. Plaintiff in error, hereinafter 
referred to as the defendant, was tried in 
the district court of Wagoner county on an 
information charging him with tlie crime of 
larceny of live stock, and was convicted and 
sentenced to imprisonment in the peniten- 
tiary for a term of 10 years. The judgment 
and sentence was entered April 17, 1911, and 
on the same day the defendant was delivered 
to the warden of the state penitentiary at 
McAlester. To reverse the Judgment an ap- 
peal was taken by petition in error with a 
certified transcript of the record. 

It is assigned as error that the defendant 
was deprived of his constitutional right to 
be represented by counsel. It appears from 
the record that the conrt prior to enterlns 
upon the trial, it having been made to ap- 
pear that the defendant was destitute of 
means to employ counsel, appointed one P. 
E. Reed to defend him. No brief was filed. 
Norman B. Haskell, Esq., appeared and ar- 
gued tLj case orally. The proposition of the 
defendant's counsel upon which he bases his 
demand for a reversal of this judgment is as 
follows : That the trial court and this conrt 
will take Judicial notice of the fact that P. 
E. Reed was not authorized to appear as 
an attorney in the courts of this state. 
Therefore the defendant was denied the 
benefit of counsel. And the attention of the 
court Is directed to the fact that the Journal 
record shows that said P. E. Reed was not 
admitted to practice as an attorney in this 
state until June 18, 1912. From an examin- 
ation of the record the conclusion of the 
court is that the judgment In this case can- 
not be permitted to stand. 

[1] It is the right of a person put upon 
trial for a criminal offense to be represent- 
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ed by counsel, nds 'rlg^t may lie walTsd 
by the defendant, but It cannot be d«iled by 
the courts. The right of the accused to the 
assistance of counsel In making his defense 
has long been regarded In this country as 
essential to the due administration of justice 
In criminal cases. Says Mr. Cooley: "With 
U8 It is a universal principle of constitution- 
al law that the prisoner shall be allowed a 
defense by counsel." Cooley, Const. Llm. 
334. The Constitution of the United States 
expressly provides that: ' "In all criminal 
prosecutions the accused shall en]oy the 
right * • * to have the assistance of 
counsel for his defense." Sbcth amendment. 
And the right Is secured In the Constitution 
Of nearly every state. Our state Constitu- 
tion provides that : "In all criminal prosecu- 
tions the accused shall have the right to be 
heard by himself and counsel." Bill of 
Rights, { 20. In order that the accused may 
have the full benefit of this fundamental 
right, it is provided by statute that when he 
appears for arraignment, upon a charge for 
felony without counsel, he must be informed 
by the court that it is his right to have coun- 
sel before being arraigned and he must be 
asked if he desires the aid of counsel. If he 
desires and is unable to employ counsel, the 
court must assign counsel to defend him. 
Procedure Criminal, § 6731 (Snyder's Comp. 
Laws 1909). And it is further provided that 
the court shall in all such cases allow and di- 
rect to be paid by the county in which said 
trial is had a reasonable and just compensa- 
tion to the attorney or attorneys so assigned 
for such services as they may render. Proce- 
dure Criminal, § 7128. Under these provisions 
of the Constitution and laws, the defendant 
was entitled to be assigned counsel, duly au- 
thorized to appear as an attorney before 
the courts of this state. 

[8] Under the laws of this state, no per- 
son shall be permitted to practice as an at- 
torney or counselor at law in any action 
or proceeding In which he is not a party 
concerned, unless he has been previously ad- 
mitted to the bar by order of the Supreme 
Court (section 250, Snyder's Sts.). And the 
courts of the state will take judicial notice 
of the fact that a person appearing and act- 
ing as an attorney at law is or is not duly 
authorized to appear as such before the 
courfS of this state. Nolan v. St. L. & S. 
F. B. K. Co., 19 Okl. 51, 91 Pac. 1128. Un- 
der these provisions of the Constitution and 
laws, it is clearly competent for the accused 
to appear In person without counsel if he so 
desires, or to waive his right to have the 
assistance of the counsel assigned to conduct 
his defense by the court Nevertheless, we 
think that, when he has applied to the court 
as a poor i)erson to assign counsel to defend 
him, he should not be held to have waived 
this rights even though he failed to object 
to the counsel so assigned. 

[2] The term "counsel," as used in section 



6731, providing that tbe court must assign 
counsel for indigent defendants, means a 
person who has been admitted as an attor- 
ney and counselor at law in this state, and 
it was the duty of the trial court to assign 
counsel duly authorized under the law to act 
as such. We think the right and privilege 
of indigent defendants to have the assistance 
of counsel should be strictly guarded by the 
courts. And In this regard our courts have 
uniformly conformed to the requirement of 
the statute. Even pleas of guilty have been 
rarely accepted until counsel have been as- 
signed to investigate the merits and have 
recommended their acceptance by the court 
So deeply Ingrafted In our criminal juris- 
prudence has this great right become that 
none are so low or so poor but that they 
may rely upon it 

[4] Bvldently in this case the court through 
mistake or Inadvertence believed the person 
assigned was qualified to act as counsel. 
It does not appear that he was so assigned 
at the solicitation of the defendant, or that 
he had any voice in the selection of counsel. 
As a general rule all presumptions here are 
in favor of the lower court but when from 
the record it appears that there has been a 
departure from the fundamental rules of 
criminal procedure, this court will reverse the 
judgment of conviction, unless it affirmativo- 
ly appears from the record that the error 
complained of was not prejudicial. While 
the information Is sufficient to charge grand 
larceny, it is defective in charging the stat- 
utory offense of larceny of live stock, In that 
it does not aver that the property was taken 
with the felonious intent to appropriate the 
same, to the taker's own use. However, in 
the lower court no objection was made to Its 
sufilciency. For the reason stated, the judg- 
ment of the district court of Wagoner coun- 
ty is reversed, a new trial ^warded, and the 
case remanded to be further proceeded in 
according to the foregoing opinion and the 
rules and principles of law. 

The warden of the penitentiary will sur- 
render the defendant to the sheriff of Wag- 
oner county who will hold him in custody 
until he shall be discharged, or his custody 
changed by due course of law. 

ARMSTRONG, P. X, and FURMAN, J., 
concur. 



Ex parte ELBT. 

(Criminal Court of Appeals of Oklahoma. 
March 22, 1018.) 

(Byllaliu Iv *he Court.) 
1. Habeas Cobpus (§ 53*)— Petition— De- 

MTTRRER. 

A petition for the writ of habeas corpus, 
setting up facts which show that the petitioner 
was Imprisoned under a valid judgment of the 
court on the date the commitment was issued, 
and that no appeal was taken from such judg- 
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ment, and tbal after incarceration In the pris- 
on petitioner vaa by the county judge, county 
attorney, and sheriff discharged from such im- 
prisonment on their own initiative, and without 
authority of law, and that petitioner was there- 
after, after the expiration of more than the 
time for which the petitioner could hare been 
imprisoned under the original judgment, recom- 
mitted under the same judgment, states ground 
for relief, and is not demurrable. 

[Ed. Note.— For other cases, see Habeas Cor- 
pus, Cent Dig. 8! 50, 60i^ ; Dec. Dig. i 53.*] 

2. CBiiniTAi. Law (i 1216*)— Pahdon (J 4*)— 
Punishment— Sentence— Wrongful Dib- 
CHABGE— Effect— "Tbustt." 

The petitioner was convicted of a misde- 
meanor in the county court of Jackson county. 
Judgment was pronounced by the court sentenc- 
ing him to 30 days' imprisonment and to pay a 
fine of $50, and upon the failure to pay such 
fine in cash that he should be imprisoned 25 
days in lieu thereof. Commitment was issued, 
and he was incarcerated in the county jail. 
The county judge, county attorney, and sheriff 
released him within a short time, and, after the 
expiration of more than the time for which he 
could have been imprisoned under the judg- 
ment, the county court ordered him recommit- 
ted on the same judgment to serve the oriainai 
sentence. Held, that the action of the oflScers 
In discharging the petitioner was without au- 
thority of law. Held, further, that the peti- 
tioner was in the control and custody of the 
sheriff, and was in effect a "trusty" under the 
facts disclosed, and, as a matter of law, his 
period of imprisonment expired 55 days from 
the date of his incarceratmn; and that any 
further imprisonment would be unwarranted 
and unlawful. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. K 3310-3319; Dec. Dig. i 
1216 ;• Pardon, Cent Dig. if 4-6%; Dec. 
Dig. i 4.«1 

3. Pardon (| 4»)— Authobitt to Pardow. 

County judges, county attorneys, and gher- 
ifEs in this state have no power to parole or 
pardon persons convicted of crime in the courts 
of this state. That power is vested solely in 
the Governor. 

[B!d. Note.— For other cases, see Pardon, 
Cent Dig. {{ 4-4% ; Dec. Dig. I 4.*] 

4. Pabdon (I 4»)— Power to Releasb Pbis- 

OITER. 

When a person is tried for crime in a 
county court, convicted, and judgment pro- 
nounced, such court haa no authority to re- 
lease him from imprisonment under a commit- 
ment issued upon the judgment unless the 
judgment be vacated or set aside on lawful 
grounds, or upon habeas corpus, when the judg- 
ment under which the imprisonment is had was 
void, except in certain cases on appeal. 

[EJd. Note. — For other cases, see Pardon, 
Cent Dig. H 4-6% ; Dec. Dig. | 4.»] 

5. Escape <| 3*)— Incaboerated Pebson— 
Unlawful Discharge. 

When a person is imprisoned on a judg- 
ment of a court of competent jurisdiction, and 
later such court, acting with the county attor- 
ney and sheriff, usurps the power to release, 
and does release, him from imprisonment, such 
person is not guilty of escape, technical or 
otherwise. 

[VA. Note. — For other cases, see Escape, 
Cent Dig. §i 2, 4 ; Dec. Dig. i 3.* 

For other definitions, see Words and Phrases, 
vol. 3, pp. 2460-2463.] 

Petition for writ of habeas corpus by 
Charles Eley. Granted, and petitioner dis- 
charged. 



W. T. McOonntll, of Altns, for petitioner. 
Charles West, Atty. Oen., and M. U HanUns, 
Oa Atty., of Altus, contra. 

ABM8TR0NG, P. J. This Is a petition for 
the writ of habeas corpus, filed by Charles 
Eley, seeking bis discharge from the custody 
of John D. Bailey, sheriff of Jackson count;. 

The undisputed facts are: That the peti- 
tioner was incarcerated on the 15th day of 
April, 1912, upon a commitment Issued ont 
of the county court of Jackson county on the 
11th day of said month, which commitment 
was based upon a judgment imposing upon 
the petitioner a sentence of 30 days' Impris- 
onment and a flue of $50. Tlie petitioner 
was incarcerated by the Jailer of Jackson 
county just t>efore noon on the 15th day of 
April, 1912, liavlng been delivered to liim by 
A. W. Collins, a deputy sheriff. A copy of 
the commitment issued by said court was 
also delivered to the Jailer at the same time; 
In the afternoon of the same day the peti- 
tioner was taken by the Jailer to tlie court- 
house yard and, along with the otlier pris- 
oners, put on the public works. Later in 
the afternoon the same deputy sheriff went 
to the Jailer and told him that the court 
wanted the petitioner brought before it, and 
asked the Jailer to get the commitment whicti 
had been delivered to him, which was done. 
The deputy sheriff then took the petitioner 
and the commitment into the courthouse^ 
and later told the Jailer that the court bad 
released the petitioner. No written release, 
however, was ever filed with the JaUer. On 
the 12th day of August thereafter the coun- 
ty court Issued another commitment on the 
same judgment, which was executed by the 
same deputy sheriff on the 15th day of said 
month by a delivery of a copy of the couuuit- 
ment and the petitioner into the custody of 
the jailer again. It appears tliat the count; 
attorney, the county Judge, and tlie sheriff, 
for some reason unknown and unexplained 
to tills court, were responsible for the lore- 
going disposition of the petitioner. On the 
17th day of August the petition in this case 
was filed and the petitioner released on liaU 
pending a determination of tils petition. 

[i,2] Counsel for the respondent liave fil- 
ed a demurrer to the petition, based upon 
the decision of this court in Ex parte £Ud- 
rldgc, 8 Okl. Cr. 499, 106 Pac. 980, 27 L. R. 
A. (N. S.) 625, 138 Am. St Rep. 967, contend- 
ing that under the doctrine in that case the 
petition does not state grounds for relief. 
With this contention we cannot agree. The 
facts up(Hi which the petition in the Eld- 
rldge Case was based were entirely different 
from those in the case at bar. In the Eld- 
ridge Case the petitioner had prayed an ap- 
peal from a Judgment of the county court, 
bail liad been allowed and given, but the ap- 
peal was not perfected, and after the time 
had lapsed within which the appeal could 
properly have been taken the county court 
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of Noble county, wherein Eldrldge was con- 
victed, Imned a warrant for his arrest and 
Imprisonment under the original judgment. 
In the petition In the Mdrldge Case and the 
argument before this court counsel contend- 
ed that the county court of Noble county 
was without Jurisdiction to Issue the order 
of commitment, for the reason that the time 
for perfecting said appeal expired June 4, 
1900, and the defendant was within the Ju- 
risdiction of the court at aU times, and that 
by operation of law his sentence began from 
tiie expiration of the time allowed to file a 
petition In error and case-made in this court, 
or, at the farthest, the maximum time within 
which his appeal could have been perfected 
under the statute. The petitioner In the 
Eldrldge Case had never been confined in 
prison. No commitment had ever been is- 
sued for him. The Judgment against him 
had been superseded by an appeal bond, and 
the appeal had never been perfected, and on 
this state of facts this court held, and cor< 
rectly so, that an expiration of the time un- 
der such circumstances, without Imprison- 
ment, was in no sense an execution of the 
sentence. 

[1, 4] In the case under consideration, how- 
ever, no appeal was talcen. The county court 
pronounced Judgment, and upon the Judgment 
issued a commitment Upon the commitment 
the petitioner was confined within the cells 
of the county Jail of Jackson county, and 
tiiereaf ter was released by the. county Judge, 
sheriff, and county attorney. The Judgment 
was not vacated on lawful grounds or other- 
wise, nor the petitioner released by the writ 
of habeas corpus, . on the ground that the 
Judgment against him was void. Just what 
prompted such action upon the part of the 
officers mentioned is not explained, and no 
effort has been made looking to tliat end. 
When a judgment Is pronounced and no ap- 
peal taken, and a commitment Issued and the 
prisoner delivered to the custody of the coun- 
ty Jailer, there are only three ways for him 
to be released lawfully until the Judgment 
is satisfied: First, by habeas corpus, on the 
ground that the Judgment is void; second, 
by order of the court, when the Judgment 
is vacated or set aside upon lawful grounds ; 
third, by parol or pardou from the Governor. 
Any other discharge or release Is without 
authority of law, and officers guilty of such 
conduct lay themselves liable to the penalties 
prescribed by the statute. 

As said by this court in Ex parte McClure, 
8 Okl, Cr. 241, 118 Pac. 591: "The county 
court was without power or authority to 
grant a parole. Under the Constitution that 
is the prerogative of the supreme executive 
power vested In the Governor; and the only 
effect of the order discharging petitioner on 
probation, upon good behavior, was to modify 
the Judgment imiraslng the fine, and directs 
ing imprisomucut until such fine is satisfied, 
by making the fine, In effect, nothing more 



' than a dvll Judgment, to tie satisfied by exe- 
cution as on a Judgment in a civil action. To 
that eztoit only could the couct- modil^ tbe 
Judgment rendered." 

The county attorney and the sheriff are 
without color of power of any kind to release 
a prisoner, and what is said by the court In 
TUx. parte McClure, supra, applies with great- 
er force to sheriffs and county attorneys; 
for they cannot In the least vacate, modify, 
or cliange a Judgment of the court, and the 
court Itself can only modify, vacate, or set 
aside a Judgment upon lawful grounds. 

[I] We are asked by counsel for the re- 
spondent to hold that the act of tbe peti- 
tioner in departing from the custody of the 
jailer, under the circumstances heretofore set 
out, amounted to a technical escape. This we 
cannot do. The petitioner In this case did no 
more than any other Intelligent human being 
would have done under like circumstances — 
that Is, to go home, when the court who had 
sentenced Um, the county attorney who had 
prosecuted him, and the sheriff who had 
Incarcerated him told him he could do so — 
and a rule could not be established, technical 
or otherwise, holding him to be an escape 
and liable to reincarceration, without placing 
in the hands of county courts, sheriffs, and 
prosecuting attorneys the power to defeat 
every Judgment of a court of record entered 
in this state, and permit them to harass and 
Impose upon the unfortunate members of our 
citizenship, who happen to be convicted and 
sentenced for a crime, during an endless 
period, by placing them in Jail to-day and 
releasing them to-morrow, with or vrlthout 
cause, as their caprice might suggest The 
petitioner In this case was in the custody of 
tbe sheriff and subject to his call at all times 
until the expiration of the prison sentence, 
and was In legal effect a "trusty." We do 
not suggest that the action of the officers was 
prompted by corrupt motives, but it makes 
no difference what prompts the act ; the rule 
of law is the same. There is no statute au- 
thorizing such conduct and there should be 
none. Tbe demurrer to the petition Is over- 
ruled. 

The Judgment of the court, which was 30 
days' Imprisonment and a fine of |50, or 
25 days additional in case the fine was not 
paid, was fully satisfied 55 days from the 
date of the incarceration of the petitioner; 
and any Imprisonment under said Judgment 
after the expiration of that time is and would 
be unlawful and without warrant 

More than 55 days having expired from the 
date of the incarceration of this petitioner 
to the date of his reincarceration, the Judg- 
ment of the court was satisfied in law, If 
not In fact; and he is entitled to the writ 
of habeas corpus releasing him from fur- 
ther Imprisonment. 

Let tbe writ Issue and the petitioner be 
discharged. 

DOYLE and FUBMAN, JJ., concur. 
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BOWLEGS V. STATE. 

(Criminal Court of Appeals of Oklahoma. 
March 22, 1913.) 

(8)/ttalui hy the Court.) 

1. Crimirai. Law (J 881*)— Vebdict— Deobek 
OP Offense. 

The provision of Procedure Criminal (sec- 
tion 6ST4) that "whenever a crime is distin- 
guished into degrees, the jury, if they convict 
the defendant, must find the degree of the crime 
of \*hich he is guilty," must be construed in 
connection with other provisions ; i. e., section 
087:5, authorizing a general verdict of "guilty" 
or "not guilty," and declaring that such verdict 
"imports a conviction or acquittal of the of- 
fense charged," and section 6878, providing that 
the court may direct informal verdicts to be re- 
considered, and "rendered in some form from 
which it can be clearly understood wliat is the 
intent of the jury," also section 2028 of the 
I'enal Code, providing that the jury shall "as- 
sess and declare the punishment in their ver- 
dict." 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. {§ 2089, 20»3; Dec Dig. § 
881.*] 

2. Homicide (§ 313*) — Vebdict — Definitb- 

NE88. 

On the trial of an indictment for murder, 
the court instructed the jury, in effect, that they 
might find the defendant guilty of murder, and, 
if they should so find, they must designate in 
their verdict whether he shall be punished by 
death or imprisonment for life, but, if the jury 
had a reasonable doubt as to the defendant's 
guilt of murder, they should acquit him of that 
charge, and determine whether he was guilty of 
"manslaughter in the first degree," and, if they 
should so find, his punishment must be by im- 
prisonment for not less than four years, and 
that, if every essential element of this offense 
was not established beyond a reasonable doubt, 
it was the duty of the jury to acquit him, and 
so say by their verdict. The issue of "man- 
slaughter in the second degree" was not sub- 
mitted to the jury. The verdict was: "We, 
the jury, * * * do npon our oaths find the 
defendant guilty of manslaughter as charged in 
the indictment, and assess his punishment at 
confinement in the state prison for a period of 
ten years." Held, that the verdict is sufficiently 
definite and certain as to the offense, of which 
the defendant was convicted, and is in fact a 
verdict of guilty of manslaughter in the first 
degree. 

[Ed. Note. — For other cases, see Homicide, 
Cent. Dig. {§ 671-875 ; Dec. Dig. § 313.*] 

3. Cbiminal Law (8 942*)— New Trial— New- 
ly DiscovEBED Evidence — Impeaching 
Testimony. 

A verdict should not be set aside because 
of affidavits being filed in support of motion for 
new trial, showing that the affiants had heard 
a witness for the state make statements direct- 
ly contrary to such witness' testimony in the 
trial. 

(Ed. Note. — For other cases, see Criminal 
lAxw. Cent. Dig. §§ 2310, 2331, 2302; Dec. Dig. 
§ !)12.»J 

4. Criminal Law (§ ll.Sfi*)— Appeal— IIabm- 
LK.«H IOrror. 

'rcchnical errors or dofcots which do not af- 
fect tlie suhstsintiiil rights of the defendant must 
imdiT section t'!).">7 (Conip. I.aws l'.tO!>) be disre- 
garded on appeal. I'rpjiuliee is not presumed 
from error being made to apjiear in the alisence 
of reasiinnbly <'lear indications that the de- 
fendant was thereby prejudiced upon the merits, 



or that it tended to Us prejudice In respect to 
a substantial right. 

[Ed. Note.— For other cases, see Criminal 
liBw, Cent Dig. iS 3215-3219, 3221, 3230; Dec. 
Dig. i 1186.*] 

Appeal from District Court, Seminole 
County ; Tom D. McKeown, Judge. 

Noble Bowlegs was convicted of manslaugh- 
ter In the first degree, and he appeals. Af- 
firmed. 

J. Coody Johnson, of Wew^oka, for plain- 
tiff in error. Chas. W^est, Atty. Gen., Smith 
C. Matson, Asst Atty. Gen., Jos. L. Hull, 
Special Asst Atty. Gen., for the State. 

DOTLE, J. The plaintiff In error, herein- 
after referred to as the defendant, was in 
the district court of Seminole county convict- 
ed of manslaughter In the first degree under 
an indictment charging him with the murder 
of one Cffisar Stepney on or about November 
26, 1908, in said county, and in accordance 
with the verdict of the Jury was on Februa- 
ry 2, 1911, sentenced to serve a term of 10 
years in the penitentiary. From the judg- 
ment of conviction, the defendant has ap- 
pealed. 

Briefly stated, the record discloses the fol- 
lowing facts: That on the night of the death 
of Caisar Stepney, the defendant. Noble Bow- 
legs, together with Tom Jefferson and a num- 
ber of negroes, were at tlie home of Geo. 
Stepney. The defendant and Tom Jeiferson 
were engaged in what is commonly Itnown as 
a crap game. Ciesar Stepney was not play- 
ing, but, with Pinkie King, was standing by, 
presumably watching the game. A difficulty 
arose between Jefferson and the defendant, 
and tbey both pulled pistols, and commenced 
to shoot Cipsar Stepney was killed. Jeffer- 
son was wounded. 

It was the theory of the state that the de> 
fendant in making the murderous assault 
upon Jefferson shot and killed Cicsar Step- 
ney. The defendant claimed that he did not 
fire the .shot which killed Stepney, and tliat. 
If he did fire said shot, he was justified In 
dotug BO because snid shot was fired In his 
necessary self-defense at Tom Jefferson. 

The alleged error upon which the defend- 
ant most confidently relies for a reversal of 
the judgment against him Is that the verdict 
is insuflicleut to sustain the judgment The 
verdict Is as follows: "We, the Jury, drawn. 
Impaneled, and sworn In the above-entitled 
cause, do uiwn our oaths find the defendant. 
Noble Bowlegs, gulUy of manslaughter as 
charged in the indictment herein and assess 
bis punishment at confinement In the state 
prison for a period of ten years." 

[2] Counsel contends that the verdict is In- 
sufflcieut, because It falls to observe the re- 
quirements of section 6S74, Procedure Crliu- 
iiirtl (Conip. liaws lOOit), which provides; 
"Whenever a crime Is distinguished into de- 
grees, the Jury, If they convict the defeud- 
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ant, most find tbe degree of the crime of 
which be Is gnllty." The court Instructed 
the Jury that they might upon the indictment 
find the defendant gnUty of murder, or of 
manslaughter in the first degree, and that, 
If they found the defendant guilty of murder, 
they must designate in their verdict whether 
be sliall be punished by death or imprison- 
ment for life at bard lat>or; and, If they 
should And him guilty of manslaughter In 
the first degree, his punishment must be by 
Imprisonment In the state prison for not lees 
than four years. The essential elements of 
each of these offenses were clearly stated, 
and tbe doctrine of self-defense clearly de- 
fined, and that. If every essential element of 
each offense was not established beyond a 
reasonable doubt, it was the duty of the Jury 
to acquit him, and so say by their verdict. 
Manslaughter in the second degree was not 
Inclnded in the Issues submitted to the jury 
by the Inst ructions of the court. The ver- 
dict was received, read, and recorded without 
objection on the part of the defendant. 

[1] This provision of Procedure Criminal 
must be interpreted in connection with other 
provisions which have a bearing on the ques- 
tion as will he seen by reference to the same. 
Section 6873 provides that: "A general ver- 
dict upon a plea of not guilty, is either 
•guilty,' or 'not guilty,' which Imparts a con- 
Tiction or acquittal of tbe offense charged in 
the indictment." Section 6878: "If the Jury 
render a verdict not In form, the court may, 
with proper instructions as to the law, di- 
rect them to reconsider it, and It cannot be 
recorded until it be rendered in some form 
from which it can be clearly understood what 
Is tbe intent of the Jury." Section 6957 : "On 
an appeal the court must give Judgment with- 
out regard to technical errors or defects, or 
to exceptions which do not affect the sub- 
stantial rights of the parties." Section 2028 
of tbe Penal Code provides: "In all cases of 
a verdict of conviction for any offense against 
any of the laws of the state of Oklahoma, 
the Jury may, and shall upon tbe request of 
the defendant assess and declare the punish- 
ment In their verdict and the court shall ren- 
der a Judgment according to such verdict, 
except as hereinafter provided." The object 
and intention of section 6874 evidently was 
to guard and protect the rights of the de- 
fendant, so that tbe court in inflicting tbe 
punishment might be advised of the exact 
nature of the crime of which be was convict- 
ed. Tbe object is fully accomplished where 
the Jury under section 2028 assess and de- 
clare the punishment in their verdict. 

There is a wide divergence of Judicial opin- 
ion upon tbe question which this contention 
presents. The courts of several states have 
held without qualification that the degree 
of the crime must he specifically stated in so 
many words, and that it cannot be ascertain- 
ed from tbe evidence, the instructions, or 
tbe punishment assessed. On the otlier hand, 



the courts of eevetal states bold tliat, where 
the Jury Is required by statute to find the 
degree of the crime of which the defendant 
is guilty, a verdict which does not expressly 
state the degree is sufficiently definite and 
certain as to tbe degree of which the defend- 
ant was convicted, if the assessment of iran- 
ishment clearly Indicates such degree. Tbe 
cases which sustain this doctrine which we 
Iiave examined are as follows: Hays v. 
Commonwealth (Ky.) 14 S. W. 833. In this 
case the indictment was for murder, and tbe 
verdict was: "We, tbe Jury, find the defMid- 
ant guilty, and fix bis punishment at five 
years in the penitentiary." Tbe Court of Ap- 
peals of Kentucky in the opinion said: "Tbe 
267th section of the Criminal Code provides 
that a general verdict upon a plea of not 
guilty shall be guilty or not guilty; 'and, 
if guilty, fixing the offense and tbe degree 
of the offense, and the punishment in cases 
in which the Jury is required to fix the de- 
gree of punishment' Certainty is highly Im- 
portant to a proper administration of the 
criminal law ; but it should not go so far as 
to sacrifice substance to form. Under our 
law, one indicted for murder may be convict- 
ed of manslaughter. The Jury were told, if 
they found the accused guilty of murder, 
they must fix his punishment at death or 
confinement In the penitentiary for life, but, 
if guilty of manslaughter, at not less than 
two, nor more than twenty, years' confine- 
ment in the penitentiary. It is therefore ab- 
solutely certain from the verdict that tbe 
Jury intended to and did find the accused 
guilty of manslaughter. While properly the 
verdict shouM have said so, yet it substan- 
tially does, by tbe punishment awarded. 
Judgment affirmed." And the same court in 
HuHn V. Commonwealth, 148 Ky. 14.3, 186 
S. W. 144, held: "FaHure of a verdict to 
name the offense of which tbe Jury found 
defendant guilty does not invalidate It if 
from its language as a wbole no doubt can 
arise as to the offense of which he was con- 
victed." 

In State v. Hayes, 28 8. D. 586, 122 N. W. 
652, tbe Supreme Coart of South Dakota in 
a homicide case held: "That a verdict find- 
ing accused guilty 'as charged in the informa- 
tion' and fixing 'his punishment at death' 
was not objectionable for uncertainty." 

In State v. Pepoon, 62 Wash. 635, 114 Pac. 
449, the Supreme Court of Washington said: 
"The fourth contention is that a verdict of 
guilty as charged is not a sufficient finding 
of the degree, where the statute requires tbe 
degree to be found by the Jury. In addi- 
tion to tbe fact discussed atMve, vis., that un- 
der the testimony no other degree of guilty 
could have been found by tbe Jury, there is 
no difficulty in interpreting this verdict. It 
was as follows: 'We, the Jury in the case of 
the State of Washington, Plaintiff, v. Geo. 
Pepoon, Defendant, find the defendant guil- 
ty of the crime as charged In the' informtt- 
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tlon.' So that' It was just at certainly a 
verdict of murder In tbe first degree aa 
though It had been so stated In so many 
words, and the court would have no difficult 
ty whatever In pronouncing the proper Judg- 
ment Any verdict which clearly Indicates 
the conclusion reached by the Jury is suffi- 
cient State V. McConnlck, 5tt Wash. 469, lOB 
Paa 1037." 

We shall not attempt to review the many 
authorities contrary to this view which are 
cited by counsel in bis elaborate brief. How- 
ever, we think It will be found by reference 
to the cases cited that many of them rest 
on the reason that the statute is mandatory, 
or the jury are not required to assess the 
punishment While the verdict in the case 
at bar Is technically Informal, It is sufficient- 
ly definite and certain as to the offense and 
the degree of which defendant was con- 
victed, and it is, li\ fact a verdict of guilty 
of manslaughter in the first degree. We 
think the defect is not sufficient to affect the 
substantial rights of the defendant He was 
present his counsel was there, and this ver- 
dict was received and read In his hearii^, 
and no objection was made. It Is our opin- 
ion that the error is not one which Will justi- 
fy a reversal of the judgment It is claimed 
that the court erred in several of its in- 
structions, and some half dozen are briefly 
criticized. We have carefully examined the 
instructions, and we think the Instructions 
criticized are correct and the instructions as 
a whole present the law of the case clearly 
and correctly. 

[S] Finally, It is insisted that the court 
erred in refusing to grant a new trial, ttased 
apon the insufficiency of the evidence to sup- 
port the verdict and upon the ground of 
newly discovered evidence, as appears from 
the affidavits of Isaac Williams, J. P. Davis, 
Jones Williams, and Minnie Bowlegs, to the 
effect that Pinkie BUng said to Vemle Bow- 
1^18 In the presence of affiants a few days 
before the trial, that when the trouble be- 
tween the defendant and Jefferson started 
she ran into the side room and covered up 
her head until the shooting was over, and that 
no one could tell who flred the fatal shot 
And it is argued that the testimony of Pinkie 
King was the only testimony tending to show 
that the defendant flred the shot that killed 
Stepney, and that her testimony was false 
and untrue. Pinkie King testified on the 
trial that she and Caesar Stepney ran into An 
adjoining room when the shooting began ; that 
Ceesar Stepney was shot and fell dead across 
the bed ; that she looked back after hearing 
the shot, and saw Noble Bowlegs standing in 
the door to this room with a gun in bis 
hand, pointing towards the bed where St^i- 
ney had fallen, shot through the head. There' 
is other testimony that the defendant flred 
the fatal shot George Stepney testified that 
he was sitting by Tom Jeffer8«Mi when the 



shooting occnfred; tliftt Jefferson, after tbe 
defendant's first shot fell into a comer, and 
fired one shot which went into the celling, 
and the defendant flred three or four more 
shots. The testimony showing the position 
of the parties, the size of the defendant's 
pistol and the size of the wound all tends to 
show that the defendant flred the fatal shot 
It is also in evidence that he became a fugi- 
tive from justice, and was finally apprehend- 
ed at Omaha, Neb., where be was living un- 
der an assumed name. The showing was en- 
tirely insufficient to authorize any disturb- 
ance of the verdict and the trial court 
properly overruled the motion for new trial. 
Having examined every question presented 
by counsel, we are of the opinion that the 
defendant has no just cause of complaint; 
that he received a fair and Impartial trial; 
and that the verdict of the jury is upon the 
testimony a just one. The judgment of the 
district court of Seminole county is therefore 
affirmed. 

ARMSTRONG, P. J., and FDRMAN, J., 

concur. 
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1. COUBTS (I 487*)— COLOBADO CODBT OT AP- 
PEALS— RiEMANDINO TO SuPBEUE Court— 
Statdtx— "llEroRK Heariiio." 

Sesa. Laws 1911, p. 269, creating the 
Court of Appeals, provided by sectiuD 6 for 
writ of error to the Supreme Court from the 
final action of the Court of Appeals in cer- 
tain cases, and that, if before a hearinE of any 
case either party shall advise the Court of 
Appeals that It is one of the cases reviewable 
by writ of error, and the court shall so find. 
It shall at once remand the case to the Su- 
preme Court ' On October 14th the case was 
set for hearing, and oral argument on Novem- 
ber 11th, together with another case iuvolving 
the same issues, and, while the other case wa> 
submitted, the instant case was reset for argu- 
ment November 21st at which time it waa 
called and defendants' motion to remand to the 
Supreme Court was first made. Ueld that 
since defendants failed to move in apt time, 
and since the Court of Appeals had no op- 
portunity to find whether the grounds alleged 
m the motion came within one of the classes 
of cases specified in the law, it could not be 
said that it waa so advised "before hearing^** 
and the motion would be denied. 

(Ed. Note.— For other eases, see Courta. 
Cent Dig. SI 703, 1307-1315; Dec. Dig. S 4S7.* 

For other definitions, see Words and Phras- 
es, voL 1, pp. 735-737.] 

2. Pleading (| 418*)— Waiveb of Dsncrfr— 
Pleadino Over— Tbiai, on the Mgbitb. 

A demurrer to a complaint on the ground 
that plaintiff had no legal capacity to sue — 
a ground specified in Mills' Ann. Code, { 50 — 
is waived by answer over, if it has been over- 
ruled, and going to trial upon the merits. 

[Ed. Note.— For other cases, see Pleading. 
Cent Dig. |{ 1399, 1403-1406; Dec. Dig. t 
418.*] 
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i. IvmTKATai9 JMQvtam (I 86*)— Looas 
Option Blboxi«h— Kiobx toOontcstBixo- 

TION. 

A citizen may mil hi twin an action in equi- 
ty to enjoin action nnder an alleged fraudulent 
local option election, and for aitcli relief aa 
the case may require. 

[Ed. Note.— For other caaes, see Intoxicating 
Idquors, Cent Dig. {{ 43, 44; Dec Dig. | 36.*] 

4. Appial and Ebbob (I 931*)— Rkvmw— 

PBESUMPTIONS— RULIHQB. 

Wliere the trial court, in an action for an 
Injunction and for such relief aa equity might 
require, found that seven persona voting at a 
local optioD election were all illegal votera, 
and excluded such voters, and defendanta chal- 
lenged the ruling of the court only aa to three 
of such votes, it will be presumed, on appeal, 
that the court's ruling aa to the remaining 
four was correct. 

[Ed. Note. — ^For other cases, see Appeal and 
Error. Cent. Dig. U 3728, 3762-3771; Dec 
Dig. i 931.*] 

E^ror to District Conrt; H Paso County; 
J. W. Sheafor, Judga 

Action by John V. Worley, for himself and 
others similarly situated, against the City 
of Colorado City and P. J. Hamble, as May- 
or, and others. Judgment for plaintiffs, and 
defendanta bring error and move to remand 
to the Supreme Court. Motion denied, and 
judgment affirmed. 

F. F. Schrelbcr and Bamuel H. Kinsley, 
both of Colorado Springs, for plalntUTs in 
error. Joseph P. Jackson, of Colorado City, 
and Wayne O. WlUlama, of Denver, for de- 
fendants in error. 

HURL6UT, J. [1] Motion to remand, by 
plaintiffs In error, was filed November 20, 
1912, and Is based upon section 6, c. 107, of 
the legislative act creating the Court of Ap- 
peals, p. 2G9, Session Laws 1911. 

The case of Patterson v. People (Na 8,677) 
130 Pac 618. decided at this term of this 
court, involved substantially the same ques- 
tions for consideration as are Involved In 
the instant case. Both cases were set for 
hearing November 11, 1912. On that date, 
on motion of plaintiffs in error, the Instant 
case was reset for oral argument November 
2l8t, while case No. 8,677 proceeded to argu- 
ment and submission. It was tacitly under- 
stood between the court and counsel that 
both cases would be heard at the same time, 
as they Involved the same Issues; but as 
above shown, to suit the convenience of 
counsel for plaintiffs in error, the Instant 
case was reset for November 2l8t On that 
day, being the day of hearing, the court be- 
ing In session and the case having been 
called, the motion of plaintiffs In error to 
remand was first brought to the court's at- 
tention. Oral argument on the merits was 
had and the case submitted. Counsel for 
defendants In error contend that the motion 
to remand was not made in apt time, and 
that the court should deny the same and 
proceed to determine the cause on its merits, 
leaving plalntUts In error to th^r remedy 



by writ of error teen tht Supreme Court U 
aggrieved. Section 6, above referred to, aft* 
er providing that final action by this court 
In certain classes of cases may be reviewed 
by tlie Supreme Court on writ of wror, 
reads: "Or If before a bearing In any case 
either party thereto shall advise the Court 
of Appeals that It belongs to one of the class- 
es of cases in this section above specified, 
and the court tbaM, upon Investigation, so 
find. It shall at once and without further pro- 
ceedings remand the same to the Supreme 
Court for determination." We are of the 
opinion that this language clearly implies 
that one seeking to have a cause remanded 
under this section must use reasonable dili- 
gence in invoking the benefit of the same. 
Upon full consideratton of the record of the 
proceedings herein, we think plaintiffs In 
error have failed to move in apt time to 
have the cause remanded. October 14th the 
conrt set this case for hearing; and oral 
argument on November 11th; 28 days in- 
tervening between the time the order was 
made and the hearing. Again, on November 
11th, at the request of plaintiffs in error, 
the case was reset for hearing, and oral 
argument for November 21st; 10 days in- 
tervening between the court's order and the 
hearing. Thus 38 days intervened between 
the time the case was first set for hearing 
and the time oral argument was had there- 
on; but no effort was made by plaintiffs in 
error, during that time, to apply to the court 
to have the case remanded. Counsel for 
plaintiffs in error were aware that on No- 
vember 11th the court listened to full oral 
argument upon case No. 3,677, which Involv- 
ed the same issues as those of the Instant 
case. Still no suggestion was made at that 
time that they Intended to ask to have the 
instant case remanded to the Supreme Court 
When the motion to remand was first called 
to the attention of the court during its ses- 
sion on November 21st, there was no oppor- 
tunity for the court to then make an investi- 
gation as to whether or not Oxe grounds al- 
leged in the motion came within one of the 
classes of cases mentioned in the section. 
We do not think, under the situation here 
shown, it can be said that the Court of Ap- 
peals was advised, before hearing, that this 
case came within one of the classes of cases 
specified in said section. At the very time 
the matter was presented to the court It 
was in session, the case had been called and 
was before the court for oral argument upon 
the merits. For reasons given, the motion 
Is denied. 

This action was begun April 18, 1911. E2x- 
cept as to some matters hereinafter men- 
tioned, the facts and law herein are so near- 
ly Identical in their nature with those of 
case No. 3,677, supra, that, upon authority 
of the latter, the judgment herein will be 
aflOrmed. 
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[2] Tlie complaint In the case at bar showa 
that thl^ proceeding was instituted in the 
court below by John P. Worley, for himself 
and all others simllarlj situated. One of 
the objections rigorously urged by plaintiffs 
in error as fatal to the maintenance of this 
action Is that plaintiffs had no legal capacity 
to sue. It will be noticed that a demurrer 
to the complaint, containing this ground, 
was interposed by plaintiffs in error. The 
demurrer was overruled, and plaintiffs an- 
swered over and went to trial on the merits. 
This precludes them from raising this ques- 
tion now on appeal. lailott t. Field, 21 Colo. 
378, 41 Pac. 604. From that opinion we 
extract the following : "Under our practice, 
a demurrer to the complaint, except for the 
grounds that the same does not state a cause 
of action, and that the court has no Jurisdic- 
tion of the person of the defendant or the 
subject of the action, is waived if, after the 
demurrer is overruled, the defendant an- 
swers and goes to trial upon the merits." 
"That plaintiff had no legal capacity to sue" 
is the second ground for which a demurrer 
may be filed under section 60, Mills' An- 
notated Code. 

[3] This case falls within the rale an- 
nounced in the foregoing excerpt; but, even 
if it did not, there is abundance of authority 
which sustains the right of plaintiffs in er- 
ror to maintain this action. Martin et al. t. 
Slmpklns et al., 20 Colo. 438, 38 Pac. 1092; 
Wheeler v. Northern Colo. Ir. Co., 9 Colo. 
248, 11 Pac. 108; Rlzer et al. v. People et 
al., 18 Colo. App. 40, 69 Pac. 315; Phillips 
et al. T. Corbln et al., 8 Colo. App. 346, 46 
Pac. 224 ; Lanier et al. v. Padgett et al., 18 
Fla. 842; Gibson t. Supervisors, 80 Cal. 
359, 22 Pac. 225. 

As to the ground stated In the demurrer 
that the complaint does not state facts snfH- 
dent to constitute a cause of action, the 
complaint alleges fraud on the part of the 
judges and clerks of the election in opening 
the ballot boxes, holding back the returns, 
and manipulating the ballots, thereby chang- 
ing the result of the election, and that il- 
legal votes were cast and counted, sofflcient 
In number to change, and did change, the re- 
sult. These allegations, coupled with other 
averments appearing therein, clearly stated 
a cause of action. The demurrer was prop- 
erly overruled. 

[4] The trial court, In its findings and de- 
cree, held that of three persons, naming 
them, who voted in favor of the town be- 
coming anti-saloon territory, neither thereof 
was a qualified elector when he voted ; and 
that of seven voters, naming them, who 
voted at said election against the town be- 
coming anti-saloon territory, each and all 
thereof were Illegal voters, not being quali- 
fied electors at the time they cast their bal- 
lots. All such votes were excluded by the 
court from the count As to the seven ex- 



cluded, plaintiffs in error challenge tbe rat 
tng of the court only as to three thereof. 
The court's ruling as to the remaining four 
will be presumed to be without error. As to 
the court's ruling in excluding certain votes 
from the count and refusing to exclude oth- 
ers, the remarks of this court in Patterson 
V. People, supra, on similar rulings la that 
case, will apply. 
Judgment affirmed. 

CUNNINGHAM, P. X, not partldpaang. 



WILLISON, Bldg. Inspector, v. COOKB. 
(Supreme Court of Colorado. March 3, 1913.) 

1. MuNiciPAi. Corporations (S COO*)— Po- 
UCE Power— Buii.di.no Regci-ations. 

While a municipality may re<iuire the 
owner of a lot to so use it that the public 
health and safety will be best conserved, the 
owner may erect such buildings covering such 
portions thereof as he chooses, and pnt his 
property as thus improved to any legitimate use 
he pleases, if, in doing go, he does not iiupeiil 
or threaten harm to others; and hence restric- 
tions upon the use of property can only be im- 
posed if necessary for tlie health, comfort, or 
general welfare of the public. 

[Ed. Note. — For other cases, see Alunicipal 
Corporations, Cent Dig. f 1332; Dec. Dig. | 
60O.») 

2. MuNiciPAi, Corporations <J 625*)— Po- 
i,icB Power — Scope of Power. 

Building regulations enacted by the council 
of a municipality by virtue of its incidental 
powers, there being- no express authority there- 
for, are invalid If unreasonable, arbitrary, or 
oppressive. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. SI 1378, 1379; Dec 
Dig. § 625.*] 

3. Municipal Corporations (J 589*)— Po- 
lice Power— Scope op Power. 

Police regulations must tend to accomplish 
a legitimate public purpose and have a substan- 
tial relation to the public objects wliich govern- 
ment may legally accomplish. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. $§ 1308, 1319; Dec 
Dig. i 589.*] 

4. Municipal CoRPORATioiirs (J 63*)— Gov- 
ernmental Powers — Judicial Sdpekvi- 

BION. 

While It is for the legislative department 
of a municipality to determine the occasion for 
the exercise of its police power, the courts may 
determine the reasouableness of that exercise, 
when it assumes that power by virtue of its 
incidental or general grant of autlioritj-. 

[Kd. Note.— For other cases, see Municipal 
Corporations, Cent Dig. $$ 155, 1378, 1879; 
Dec. Dig. i 03.*] 

5. Constitutional Law (|J 87, 211, 278*)— 
Kmine.nt Domain H 2*)— Municipal Cor- 
porations (J 001*)- Police I'ower— Build- 
ing KegUlations. 

Section 17 of the charter of the city and 
county of Denver, providing that the council 
sliall have power to enact and provide for the 
enforcement of ordinances necessary to protect 
life, health, and property, to declare, prevent, 
and summarily abate and remove nuisances, to 
preserve and enforce the good government, gen-, 
eral welfare, order, and security of the city anil' 
county and its inliabitants, does not authorize 
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tiie council to prohibit the erection of «tore 
baildingi on a residence street which is neither 
a park nor a parkway, without the .consent m 
writJng of a majority of the property owners in 
the same block on both sides of the street, and 
withoot agreeing to erect such bnilding on a 
line the average distance back from the front 
line of the lots as the buildings on the same 
•ide of the street in the same block, since such 
regulations have no relation whatever to the 
health, aafety, or general welfare of the public, 
and do not tend to accomplish anything for 
the beoifit of the public, but merely limit the 
use of properfar not infringing upon the rights 
of others, and simply being ondeairable from 
an aesthetic point of view, and hence are unrea- 
sonable, arbitrary, and oppressive, especially aa 
such regulations violate Bill of Rights, f d, 
providing that all persons have certain natural, 
essential, and inalienable rights, among_ which 
are those of enjoying and defending their lives 
and liberties, of acquiring, possessing, and pro- 
tecting property, and of seeking and obtaining 
their safety and happiness; section 15 provid- 
ing that private property shall not be taken or 
damaged for public or private use without just 
compensation ; and section 26 providing that 
no person shall be deprived of life, liberty, or 
proper^ without due process of law; and 
Const. U. S. Amend. 14 providing that no per- 
son shall be deprived of life, liberty, or property 
without due process of law, nor deny to any 
person within its jurisdiction the equal protec- 
tion of the laws. 

[E!d. Note.— For other cases, see Constitution- 
al Law, Cent Dig. » 156-171, 678. 763, 765, 
767^76, 772-777f 779-806, 80S-8ld, 81^-824. 
907-924, 942; Dec. Dig. !§ 87, 211, 278;* 
Eminent Domain, Cent. Dig. {f 3-12; Dee. 
Dig. 12;* Municipal Corporations, Cent Dig. 
11333; Dec Dig. I 601.*] 

In Banc: Error to District Court, City 
and County of Denver; H. O. Riddle, Judge. 

Action in mandamus by Demmie P. Cooke 
against Robert WilUson, as Building Inspec- 
tor of tbe caty and County of Denver. Judg- 
ment for petitioner, and respondent brings 
error. Afllrmed. 

Defendant in error, as petitioner, brought 
an action in mandamus against the plaintiff 
In error, as respondent. In bis oflBcial capac- 
ity as building Inspector of the city and 
county of Denver, the purpose of which was 
to compel him to issue a permit for the con- 
struction of a building on the southeast cor- 
ner of Colfax avenue and WlUlains street 
In his petition, petitioner alleged that he was 
the owner of the lots in question; that re- 
spondent was the duly appointed, qualified, 
and acting building inspector of the city and 
county of Denver; that he applied to re- 
spondent for a permit for the erection and 
construction of a one-story brick store build- 
ing upon his lots, to cost the sum of $10,000, 
and then and there submitted and filed with 
him plans and specifications of the proposed 
building, showing and describing all parts 
of the construction thereof, and tendered 
him $10, the prescribed fee for the Issuance 
of the permit requested; that the plans and 
specifications submitted to and filed with 
the inspector Indicated and showed that the 
work to be done in the construction of the 
building was In all respects in accordance 



with the prorlstons of the ordinances of the 
dty and county of Denver; that the inspec- 
tor BO found, imt, without lawful eixcuae or 
reason therefor other than the proTislons of 
certain ordinances referred to by number 
and title, refused to Issne the permit ap- 
pUed for. Petitioner prayed that a peremp- 
tory wilt of mandamus be issued, directed 
to the building inspector, ordering and com- 
manding him, upon payment or tender of the 
proper fee therefor, to at once issue a per- 
mlt for- the erection of the proposed Iralld- 
ing on the lots mentioned. 

To this pleading the respondent answered, 
admitting that petitioner was the owner of 
the lots In question; alleged that they front- 
ed on the east side of Wllllama street, at 
the corner of Oolfax avenue; admitted that, 
in K> far as the application and the plans 
and spedficatlonB of the proposed building 
were Involved, they indicated that the con- 
struction of the building and the materials 
to be used therein were In all respects In 
accordance with the provisions Of the ordi- 
nances of the city and county of Denver, 
and that he found the plans and specifica- 
tions submitted to him by the petitioner 
to be in full compliance with such ordi- 
nancee^ In so far as the character of the 
building or the construction thereof, and 
the materials to be used therein, were con- 
cerned; but alleged that the building as In- 
dicated by the plans and specifications, as 
well as the application for the permit to 
erect the same, and in so far as the erection 
of the building relates to the location and 
construction thereof upon the premises de- 
Bciibed, did not comply with the provisions 
of the ordinances of the dty and county of 
Denver. The answer then sets out the or- 
dinances referred to, which are as follows: 

"In the following described section or por- 
tion of the city and county of Denver [then 
follows a description by reference to streets 
which Includes the lote in question], it shall 
be unlawful to build or erect or make addi- 
tion to a terrace (for more than two (2) 
families), apartment house, or flat (for more 
than four (4) families), store building or 
factory of any kind, rooming house of more 
than thirty (30) rooms, hotels or any build- 
ings similar to those before mentioned, un- 
less the party desiring a building permit for 
any such building has first secured and filed 
with the building inspector the signatures of 
a majority of the owners of the property in 
the same block, on the same side of the 
street, and of the owners of the property in 
the block on the opposite side of the street 
or avenue, facing same, approving of the 
erection of such a buUdlng, such approval 
to be accompanied by a certificate from 
some reliable abstract company that the par- 
ties signing the same are the owners of the 
property for which they signed. Before Is- 
suing any permit for any buUdlng, as before 
mentioned, the owner must specifically agree 
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In wrlttng to build said balldinK on a line 
of the average distance back from the front 
line of lots as the buildings on the same aide 
of the street in the same block; whenever 
snch buildings are proposed to be erected on 
comer lots, they shall be set back from the 
front face of the lots to conform to the other 
buildings on the same side of the street In 
the same block, bnt may be built up to the lot 
line toward the street or avenue on the long 
side of the lot, provided that for the purpose 
of this section, the frontage of all lots with- 
in the dty and county of Denver shall be 
and remain as laid out and platted at the 
time of the passage of this ordinance." Sec- 
tion 248, Municipal Code, as amended. 

"If the matters mentioned In the applica- 
tion for a permit, or the plans and specifi- 
cations filed with the same, Indicate to the 
building inspector that the work to be done 
is not In all respects in accordance with the 
provlslMis of the city ordinances, be shall 
refuse to Issue a permit therefor until the 
same has been made so to comply, when he 
shall issue the permit" Section 226, Ibid. 

"Whenever, In any block or on any street 
or avenue In the residence sections of the 
city and county of Denver, and fifty (60) per 
cent of the lots in such block facing on said 
street or avenue have been Improved, and 
the building line of the improvements made 
permanent, it shall be required that all build- 
ings thereafter erected on adjoining Iota 
within such block and facing on the same 
street or avenue must have the front build- 
ing line established not nearer to the front 
lot line than the average distance back from 
the front line of the buildings already built 
• • •" Section 250, Ibid. 

The answer then alleged that the petition- 
er did not secure and file with the Inspector 
the signatures of a majority of the owners 
of the property In the block on the same 
side of the street In which the lots upon 
which It was proposed to erect the building 
are located, and the owners of property on 
the opposite side of the street facing the 
same, approving of the erection of such build- 
ings; nor did petitioner specifically agree, 
in writing, to erect the building on a line the 
average distance back from the front lot 
line of lots that buildings on the same side 
of the street in the block in which his lots 
are situate are constructed; nor did he agree 
that the building proposed to be erected 
should be set back from the front line of his 
lots to conform to the other buildings on the 
same side of the street in the same block, 
but In fact insisted that the ordinances Im- 
posing tbese conditions as a condition preced- 
ent to the Issuance of a permit were in- 
valid and of no effect The answer further 
alleges that the permit was refused because 
of the failure of petitioner to comply with 
the provisions of the ordinances above quot- 
ed. In the particulars noted, for the reason 
that to Issue the permit requested in such 
circumstances would be In violation of such 



ordinances and contrary to the duty and 
obligation of respondent, as building in- 
spector of the city and county of Denver. 
The answer does not raise any issue upon 
the question that the proposed buUding will 
obstruct the street, or sidewalk, or upon the 
question of fire protection or Insurance. 

To this answer a demurrer was filed by pe- 
titioner, challenging Its suiBdency to consti- 
tute a defense to the petition. This demur- 
rer was sustained; and, the respondent elect- 
ing to stand upon his answer, the court or- 
dered that a peremptory writ of mandamus 
Issue, as prayed for by petitioner. The re- 
spondent has brought the case here for re- 
view on error. 

Henry A. Llndsley and George Q. Rich- 
mond, both of Denver (John T. Bottom and 
A. Newton Fatten, both of Denver, of coun- 
sel), for plaintiff In error. James H. Brown, 
of Denver, for defendant In error. 

OABBSRT, J. (after stating the facts as 
above). From the foregoing synopsis of the 
answer. In connection with admissions there- 
in of allegations in the petition, and the or- 
dinances set out hsec verba, it appears that 
petitioner is the owner of lots upon which be 
desires to erect a store building in a district 
which the ordinances of the municipality In- 
hibit unleas he first secures and flies wltb 
the building Inspector the signatures of a 
majority of the owners of property in the 
same block, on the same side of the street, 
and of the owners in the block on the oppo- 
site side of the street facing the same, ap- 
proving of the erection of such building, and 
that whffli such approval is secured, a per- 
mit will be withheld unless he agrees to build 
on a line the average distance back from the 
front line of lots that buildings on the same 
side of the street in the block in which bis lots 
are situate are constructed; that the build- 
ing which he proposes to erect compiles in all 
resi)ects, according to the plans and specifi- 
cations, with the ordinances. In so far as 
the character of the building and the mate- 
rials to be used therein are concerned; and 
that the sole defense interposed by respond- 
ent and his only reason for refusing a per- 
mit. Is based upon the failure or refasal of 
petitioner to comply with the provisions of 
the ordinances, as above noted. In brief, 
the ordinances Inhibit petitioner from con- 
structing a store building upon his lots until 
he complies with the provisions of such or- 
dinances, upon which respondent bases his 
right to refuse the permit requested, and 
even then petitioner must agree not to con- 
struct his proposed building nearer the front 
line of bis lots on Williams street than the 
average distance back other buildings on that 
street are constructed. In the same block, be- 
fore the permit will be granted. The Impor- 
tant question, then, to determine is the valid- 
ity of tbese ordinances, in so far as they 
provide conditions with which petitioner did 
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not comply, and for ■mbMi reason the ra- 
epoDdent, according to hla answer, refaaed 
tbe permit requested. On behalf of resiMod- 
ent, It la contended that these proTlslona are 
a Talid ezerdae of the police power of tbe 
dty ; while on behalf of petitioner It la as- 
serted that they are not, on the grotind that 
they are ao nnreasonable as to be Inralld, 
and. If enforced, deprWe blm of hla property 
without compensation. 

[1] It is fundamental law that a munici- 
pality under our system of government may, 
by ordinance, require the owner of a lot to so 
nae it that the public health and safety will 
be best conserved, and to this end its poUce 
power may be exercised ; but it is also fun- 
damental that such owner has the right to 
erect sncb buildings covering such portions 
thereof as he chooses, and put his property, 
as thug improved, to any legitimate use 
which suits his pleasure, provided that in so 
doing he does not imperil or threaten harm 
to others. Curran BUI Posting Co. v. City of 
Denver, 47 Colo. 221, 225, 107 Pac. 261, 27 Ll 
R. A. (N. S.) 644; State t. WhIUock, 149 N. 
C. 642, 6S S. EL 123, 128 Am. St Rep. 670, 16 
Ann. Cas. 765; Bryan v. City of Chester, 
212 Pa. 259, 61 Atl. 894, 108 Am. St Rep. 
870; Commonwealth v. Boston Advertising 
Co., 188 Mass. 348, 74 N. B. 601, 69 L. R. A. 
817, 108 Am. St Rep. 494; Bill Posting Co. 
T. AOantlc City, 71 N. J. Law, 72, 68 Aa 
842. So that legislative restrictions upon tbe 
use of property can only be imposed upon 
the assumption that they are necessary fOr 
the health, comfort, or general welfare of the 
public; and any law abridging rights to a 
use of property which does not infringe the 
rights of others, or which limits the use of 
property beyond what is necessary to pro- 
vide for the welfare and general security of 
tbe public, cannot be Included in the police 
power of a municipal government. In re 
Morgan, 26 Colo. 416, 423, 68 Pac. 1071, 47 
Ij. £. A. 62, 77 Am. St Rep. 269; Curran Co. 
T. Denver, supra, 47 Colo. 225, 107 Pac. 261, 
27 L, R. A. (N. S.) 644. 

Williams street is an ordinary public thor- 
oughfare It is not a park or parkway, and 
the authority of the municipality to make 
tbe provisions in question, so far as advised 
from briefs of counsel, is found in section 17 
ct the charter, which provides: "♦ • • 
Tbe council shall have power to enact and 
provide for the enforcement of all ordinances 
necessary to protect life, health and prop- 
erty; to declare, prevent and summarily 
abate and remove nuisances ; to preserve and 
enforce the good government general wel- 
fare, order and security of the city and coun- 
ty and the inhabitants thereof. * • • •» 

[2] It will be observed that there is no ex- 
press authority conferred upon the council 
to pass ordinances embracing the conditions 
and restrictions Imposed as to lots fronting 
on an ordinary street upon which respond- 
ent relies; and hence it is only by virtue of 
the incide^ta) powers with which the mu- 



nicipality la vested to pass jtolfice resulaaons 
that it assumes to act in passing the ordi- 
nance in question; consequently they are in- 
valid, if it appears that they are unreason- 
able, arbitrary, or oppressive. Phlllipa t. 
City of Denver, 10 Colo. 170, 84 Pac. 902, 41 
Am. St Rep. 280; Curran B. P. Co. v. City 
of Denver, supra, 47 Colo. 229, 107 Pac. 261, 
27 L. R. A. (N. 8.) 644; City & County of 
Denver v. Rogers, 46 Colo. 479, 104 Pac. 
1042, 25 li. R. A. (N. S.) 247. 

[3,4] Police regulations, in order to be 
valid, must tend to accomplish a legitimate 
public purpose; that is, such regulations 
must have a substantial relation to tbe pub- 
lic objects which government may legally ac- 
complish; and, while it is for the legislatlvd 
department of a municipality to determine 
the occasion for tbe exercise of its police 
power, it is clearly within the jurisdiction of 
tbe courts to determine the reasonableness 
of that exercise, when, as in the case at bar, 
it assumes that power by virtue of its ind- 
dentaJ or a general grant of authority. C, 
B. & Q. Ry. Ca V. Drainage Commissioners, 
200 n. S. 661. 693, 26 Sup. Ct 841, 60 L. 
Kd. 696, 4 Ann. Cas. 1175; In re Morgan, 
supra. 26 Colo. 424. 68 Pac. 1071. 47 L. R. 
A. 62, 77 Am. St Rep. 269; Curran B. P. 
Co. ▼. City of Denver, supra, 47 Colo. 226. 
107 Pac; 261, 27 L. R. A. (N. S.) 544. 

[C] The building which petitioner propos- 
es to erect complies in all respects with tbft 
ordinances relating to the materials which 
shall be used in its construction. The lots 
upon which it is proposed to erect it front 
upon an ordinary street or public highway. 
A store building is in no sense a menace to 
the health, comfort safety, or general wel- 
fare of the public; and this is true whether 
it stands upon the rear portion of the lots 
upon which it is erected, or is constructed to 
the line of the street; but even if it could 
be said that its construction imperiled or 
threatened barm to others, such objections 
would la no sense be removed by the consent 
to its construction by the majority of the 
owners of property in the same block on the 
same side of the street and of tbe owners 
in the block on the opposite side of the 
street facing it; neither is it any more or 
less objectionable, on the score mentioned, 
whether it be limited to tbe rear portion of 
the lots or covers them from alley to street 
line. It is thus apparent that tbe sole pur- 
pose of tbe regulations involved is to prevent 
the construction of a store building in the 
locality where petitioner's lots are located, 
unless property owners, as indicated, con- 
sent and then, if such consent Is secured, 
to limit its construction to that portion of 
the lots not nearer to the front line of 
Williams street than the average distance 
back other buildings on that street in the 
same block are constructed. These regula- 
tions do not, in the slightest degree, have 
any relation whatever to the health, safety, 
or Keneral welfare of the public: nor do they 
tend, in any sense, to accompUsh anything 
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for the benefit of the public In this respect, 
bat merely attempt to limit the petitioner la 
a use of his property, which does not in- 
fringe upon the rights of others. This ile- 
prives blm of the fundamental right to erect 
a store building upon his lots covering such 
portions thereof as he chooses, although, by 
so doing, he does not Imperil or threaten 
Injury to others of -which they can lawfully 
complain. A store building in a residence 
section of the city is not desirable, from an 
sestbetic point of view ; but restrictions for 
this purpose alone cannot be upheld, as It Is 
only those having for their object the safety 
and welfare of the public which justifies re- 
stricting a use of property by the owner. 
Curran Co. t. City of Denver, snpra, 47 Colo. 
22C, 107 Pac. 261, 27 L. R. A. (N. S.) 544; 
State V. Whitlock, supra, 149 N. C. 543, 63 
S. E. 123, 128 Am. St. Rep. 670, 16 Ann. 
Cas. 765 ; Varney et al. v. Williams, 155 Cal. 
318, 100 Pac. 867, 21 I* K. A. (N. S.) 741, 
132 Am. St. Rep. 88 ; City of Passaic v. Pat- 
erson Bill PosOng, A. & S. P. Co.,' 72 N. 
J. Law, 285, 62 Ati. 267, 111 Am. St. Rep. 
676; Commonwealth t. Boston Adv. Co., su- 
pra. 

We must therefore hold that the restric- 
tions under consideration are invalid, be- 
cause they have no relation to any object 
which the municipality, in the exercise of 
its police power, may legally accomplish, and 
are unreasonable, arbitrary, and oppressive. 
Aside from tills, the ordinances, in the par- 
ticulars involved, violate sections 8, 15, and 
25 of our Bill of Rights, which provide: 

"Sec. 3. That all persons have certain 
natural essential and inalienable rights, 
among which may be reckoned the right of 
enjoying and defending their lives and lib- 
erties ; that of acquiring, possessing and 
protecting property ; and of seeking and ob- 
taining their safety and happiness." 

"Sec. 15. That private property shall not 
be taken or damaged for public or private 
use without just compensation. * • •" 

"Sec. 25. That no person shall be deprived 
of life, liberty or property without due pro- 
cess of law." 

This latter section is similar to the four- 
teenth amendment to the federal Constitu- 
tion, which declares: "• • • Nor shall 
any state deprive any person of life, liberty 
or property without due process of law, nor 
deny to any person within its jurisdiction 
the equal protection of the laws." 

One of the essential elements of property 
Is the right to its unrestricted use and en- 
joyment ; and, as we have seen, that use can- 
not be interfered with beyond what is neces- 
sary to provide for the welfare and general 
security of the i)ublic. Enforcing the provi- 
sions of the ordinances in question does not 
deprive the petitioner of title to his lots. He 
would not be ousted of possession. He would 
still have the power to disix)se of them ; but, 
although there would be no actual or physi- 



cal Invasion of Via possession, he woald be 
deprived of the right to put them to a leglt> 
imate use, which does not injure the public, 
and this without compensation or any provi- 
sion therefor. This would clearly deprive 
him of his property without compensation, 
and without due process of law, which our 
federal and state Constitutions not only In- 
hibit, but which would be repugnant to Jus- 
tice, Independent of constitutional provisions 
on the subject City of St Louis t. Hill, 
116 Mo. 527, 22 S. W. 861, 21 L. R. A. 226 ; 
Bill Posting Co. v. Atiantic City, supra; 
Commonwealth v. Boston Adv. Co., supra; 
City & County of Denver v. Rogers, supra. 
For these reasons, the provisions of the oi> 
dluances Involved are also invalid. 

On behalf of the respondent It Is urged 
that mandamus is not the proper proceeding 
on the part of the petitioner. It appears 
from the opinion of the trial judge that this 
question was not urged or passed upon in 
tile court below; and for this reason we do 
not deem it necessary to discuss that ques- 
tion on review. 

The judgment of the district court is af- 
firmed. 

Judgment affirmed. 



BAILEY v. PEOPLE. 
(Supreme Court of Colorado. March S, 1913.) 

1. Homicide (| 197*) —SELF-DErE.NSE — De- 
fense OF Habitation— Belief of Defend- 
ANT— "Justifiable Homicide." 

Under Rev. St 1908, | 1032, which de- 
fines justifiable homicide as the killing of a 
human being in necessary self-defense, or in 
the defense of habitation or person against 
one who manifestly intends, by violence, to 
commit a known felony upon the person, or 
against any person manifestly intending, in a 
violent manner, to enter tlie habitation of an- 
other to assault or do personal violence to 
any person dwelling or being therein, the de- 
fendant's belief, or what, under the circum- 
stances, he might have reasonable cause to be- 
lieve, to be the intention of deceased is to b« 
considered, as well as the intention of de- 
ceased. 

[Ed. Note.— For other cases, see Homicide, 
Cent Dig. § 422; Dec. Dig. S 197.* 

For other definitions, see Words and Phras- 
es, voL 4, pp. 3910-3913.] 

2. Homicide (f 278*)— Question tor Just- 
Defense OF Habitation — Intention of 
Deceased. 

On the evidence, in a prosecution for mur- 
der, held, that the question whether deceased 
manifestly intended to enter defendant's hab- 
itation in a violent manner and for the purpose 
of assaulting or doing personal violence to 
any person dwelling or being therein was for 
the jury. 

[Ed. Note. — For other cases, see Homicide, 
Dec. Dig. § 278.*] 

3. Homicide (S 197*)— Defense of Habita- 
tion. 

A husband, without warrant or authority 
and over the protest of the occupants, has no 
such right to enter the house of another for 
the purpose of talking with and procuring his 
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wife, agdnst her wfll, to leave, or any m.<£ 
right to use such reasonable force and persua- 
sion as may be necessary to cause the wife to 
leave the house of her mother and brother and 
return with him, so as to deprive the brother 
from exercising necessary force to prevent 
injury to the habitation or tJiose within it. 

[Ed. Note.— For other cases, see Homicide, 
Cent Dig. { 422; Dec Dig. § 197.»] 

4. Husband and "Wjtb {% 3*)— Rigkio oi 
Husband— CoNTBOL of Wife. 

A husband has no right to control the acts 
and will of his wife by physical force, or to 
have the custody of the wife against her will. 

(Ed. Note.— For other cases, see Husband 
and Wife, Cent. Dig. Si 5-8; Dec. Dig. { 3.*] 

6. Jury (| 34*)— Eight to Tbial by JtJBT— 

Manslaughteb. 

Since the Constitution and laws of the 
state provide a jury trial for a person charged 
with murder, it is for the jury alone to deter- 
mine the weight of the evidence and the cred- 
ibility of the witnesses, so that, where there 
is testimony tending to reduce the homicide to 
manslaughter, the taking of that issue from 
the jury is an Infringement of defendant's 
right to a jury trial. 

[Ed. Note.— For other cases, see Jury, Cent. 
Dig. §{ 233-235; Dec Dig. S 34.»] 

6. Homicide (j 197*)— Admissibility of Bvi- 

DBNCE— PmEVIOUS QUABBEM AND ItL FEEL- 
ING— HUSBAND AND Wife. 

In a trial for a murder committed as de- 
ceased was attempting at night to enter the 
house of his wife's mother and brother, the 
defendant, to which the wife had fled after a 

?[narrel with deceased, and in which the de- 
ense was defense of habitation and those 
therein, evidence as to the wife's brutal and 
abusive treatment by deceased, known to de- 
fendant, and threats of deceased to kill both 
her and defendant, was admissible. 

[Ed. Note. — For other cases, see Homicide, 
Cent. Dig. { 422; Dec Dig. § 197.»] 

7. Homicide (§ 197*)— Admissibility of Evi- 
dence— Self- Defense — Af pbehension 01 
Damgeb. 

In such trial, evidence as to the defend- 
ant's state of mind, and as to his apprehen- 
sion of the designs of the deceased, was like- 
wise admissible. 

[Ed. Note.— For other cases, see Homidde, 
Cent Dig. { 422; Dec. Dig. { 197.*] 

8. Homicide ({ 197*)— Admissibility of Evi- 
dence — Chabacteb and Habits of De- 
ceased. 

In a trial for a murder committed while 
deceased was attempting at night to enter the 
bouse of his wife's mother and brother, the 
defendant, to which the wife had fled after a 
quarrel with deceased, and in which the de- 
fense was the defense of habitation and those 
therein, the exclusion of defendant's evidence 
showing the reputation of the deceased as 
quarrelsome and dangerous was error, especial- 
ly where the court afterwards allowed the 
state to put in evidence tending to show that 
his reputation in that respect was good. 

[Ed. Note. — For other cases, see Homicide, 
Cent Dig. § 422; Dec. Dig. { 197.»] 

9. Criminal Law (| 700*)— Duties of Pbos- 
ecutino Attorney— Conduct of Cbiminal 
Cases. 

The prosecuting attorney is required, not 
merely to execute justice, but to preserve in- 
tact all the sanctions of public law and liberty; 
and, no matter how guilty a defendant may be 
in his opinion, he is bound to see that no con- 
viction is had except in strict conformity to 



law, particnlarlr ^ers tike defenclBnt is de- 
fended as a poerperson. 

[Ed. Note. — ^For other cases, see Cnmmal 
Law, Cent Dig. § 1658; Dec. Dig. 5 700.*] 

Error to District Coart, City and County 
of Denver; George W. Allen, Jndge. 

Joseph E. Bailey was convicted of murder 
in the first degree, and be brings error. Re- 
versed and remanded. 

T. J. O'Donnell, J. W. Graham, Canton 
O'Donnell, and Willis Stidger, all of Denver, 
for plaintiff in error. 

SCOTT, 3 Joseph E. Bailey, defendant 
In error, was convicted. In the district eourt 
of the city and county of Denver, on the 
charge of the murder of Eugene H. Smltb. 
The verdict was that of murder In tbe first de- 
gree. The wife of Smith was a sister of the 
defendant, Bailey. The homicide occurred 
on the 18th day of July, 1910. It appears 
that because of a quarrel between Smith and 
his wife, and of tbe violent beating and 
abuse of her by Smith on the 15th day oZ 
July, the wife with her two children left 
home and took refuge witb her mother at tbe 
bouse where the defendant and his wife re- 
sided. This seems to have been but one o: 
many similar occurrences. At about 10 
o'clock on the evening of tbe IStb, Smith call- 
ed over the telephone demanding that be be 
permitted to talk with his wife, which was 
refused by the mother, who answered the 
telephone, whereupon Smith replied with vile 
and abusive language, which caused the 
mother to hang up the receiver. About 16 
minutes after this, Mrs. Smith's little boy, 
by a former marriage, who was In the yard 
for the purpose of sleeping (here, and who 
had heard his grandmother talk over tbe tel- 
ephone, came running into the house and 
shouted to his mother that he (meaning 
Smith) was coming. It seems that all of tbe 
occupants of the house had at the time re- 
tired, or were In the act of retiring. Upon 
hearing the boy's cry, Mrs. Smith ran into 
the bedroom occupied by tbe defendant and 
bis wife and called to him. 

Mrs. Smith's testimony upon this point Is, 
in substance, as follows: "I looked out of 
tbe window, looked northward. I was un- 
dressed to go to bed. He was under the arc 
lights. He was almost running. He was 
just plunging, just coming In a Jump llkfc 
that [indicating]. It frightened me so. i 
could see from bis appearance that he was in 
a very angry, bad mood, and I ran to my 
brother's bedroom door and called to him 
that there he came. I said to my brother, 
'Get up out of bed, yes, there be comes,' and 
I said, 'For God's sake, don't let him come 
in here. If you do, be will kill the whole 
family. He vrtll kill Mother and me.' " 

Tbe defendant thereupon arose from his 
t>ed, secured a revolver, and called out to 
Smith through the window, demanding that 
be should not come into the yard. He then 
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went from his bedroom Into a room from 
which a door opened upon a porch, and upon 
which Smith was entering. The defendant 
called to Smith, it appears, four times, and 
demanded that be should not come In. In re- 
ply to either the first or second request. 
Smith said, "I will come In and get the whole 
God damned push of you." Smith finally 
opened the screen door as If coming in, when 
the defendant said, "I tell yon, for God's 
sake, don't try to enter this side porch or the 
house. If you do, I will shoot you." About 
this time the defendant fired the shot that re- 
sulted In the death of Smith. The defend- 
ant was crippled in his right hand from an 
Injury recently sustained, and was compelled 
to use the revolver with his left band. Smith 
was a very large and powerful man, much 
larger than the defendant- 
It appears that earlier in the day R. IJ. 
McDonald, a brother-in-law, at the request of 
Mrs. Smith, went to Smith to see if an ad- 
justment of their trouble conld not be had, 
and at which time Smith said, "Well, if she 
will come back and live with me and do just 
as I say, I will live with her; and If she 
won't, God damn her, I will kill her." 

A witness named Tyler, who was at the 
time living at the house of the Smiths, also 
testifled that: "On the morning of the shootr 
Ing, Smith showed me a gun and said, 'It 
was a God damn good thing you got me 
drunk last night, or I would have gone down 
and cleaned out the whole God damn push. 
Smith came home on the morning of the 
18th of July [the day of the shooting] aboat 2 
o'clock. He had been drinking. He came in- 
to my room and raised a fuss with me, struck 
me, and used [the witness repeats vile lan- 
guage of deceased toward blm]. I had a 38 
revolver under my pillow. I drawed the guu 
on him and stood back on the opposite side 
of the bed until I could get down the stair- 
way; and, when I got down the stairway, I 
got out tmd stayed out the rest of the night. 
Mrs. Smith wasn't there. Just I and Smith." 
O^ere are many assignments of error ; but. 
Inasmuch as the case must be reversed by 
reason of certain prejudl<tel Instructions giv- 
en, it will not be necessary to consider other 
assignments. 

[1] The court, over the objection of the de- 
fendant, gave Instructions Mos. 10 and 21, 
which are so clearly erroneous and prejudl- 
dal to the rights of the defendant, and are 
so closely connected in their subject-matter, 
as to make it convenient to consider them to- 
gether. These in full are as follows: 

"No. 10. That if you believe from the evi- 
dence that the deceased, Eugene H. Smith, 
attempted to enter the house of Joseph E. 
Bailey or his mother, wherein he resided, 
and that at the time he attempted to enter 
the same be feloniously intended to assault 
or Mil any of the Inmates thereof, then you 
are Instructed that the doctrine that every 
man's house la his own castle would ai^ly, 
and the defendant Joseph B. Bailey la not 



required under the law to retreat from Oie 
position or stand which be had taken; bnt 
upon the other band, if you believe that 
the said Smith attempted to enter the said 
house for the purpose of conversing with 
and inducing his wife to leave the said 
house, or for the purpose of using physical 
force In endeavoring to do so, and had no In- 
tention of injuring, or attempting to Injure, 
any of the inmates of the said house further 
than to exercise a reasonable supervision and 
control over his wife and her conduct, then 
you are instructed that there Is no self-de- 
fense In this case, and no justifiable killing, 
and the said Joseph Bailey's killing of the 
deceased was unlawful, unless yon believe 
from the evidence that the circumstances at- 
tending the entry into the house was of such 
a character as would lead a reasonable man, 
under like circumstances, to believe that he 
or the inmates of the said house were about 
to receive great bodily Injury." 

"No. 21. The court instructs the Jury that 
the deceased, Eugene H. Smith, as the hus- 
band of the sister of the defendant, Joseph 
B. Bailey, bad a right to exercise such rea- 
sonable control over her as was necessary to 
conduce to the proper establishment and 
maintenance of his household as the head of 
a family, and as such husband had a right 
to enter. In a lawful manner, the bouse or 
houses of any i)erson whomsoever for tbe 
purpose of talking with and procuring bis 
said wife to leave the said house, if he so de- 
sired, and had a right to Use such reasonable 
force and persuasion as was necessary to in- 
duce her to leave the house of her mother 
and come back to her home with him; and no 
person, not even her brother, Joseph E. Bai- 
ley, had a right to Interfere with him In tbe 
exercise of such reasonable force or persua- 
sion; and If you believe from the evidence, 
beyond a reasonable doubt, that the deceas- 
ed, Eugene H. Smith, left bis home on tbe 
evening of July 18th, and, after telephoning 
to the house of Mrs. Bailey, went there for 
the purpose of seeing bis wife and talking 
with her and endeavoring to persuade and 
Induce Iter to leave tbe bouse of the said 
Mrs. Bailey, her mother, or to talk over their 
family afTairs and difficulties, and that be 
had no intention to inflict bodUy harm or In- 
Jury upon the persons in said house, then 
you are instructed that there Is no si^-de- 
fense in this case, and no justification fur 
the killing of said Eugene H. Smith by tbe 
said Joseph E. Bailey." 

These Instructions not only announce such 
palpable misstatem^it of the law as to prej- 
udice the rights of the defendant, but go to 
the extent of proclaiming a doctrine concern- 
ing tbe relHtion of husband and wife as to 
appear nothing less than monstrous at this 
period of our civlUzatlon. 

The jury are here told that. In order that 
tbe doctrine of self-defense may apply, they 
must believe from the evidence that Smith at- 
tempted to enter tbe bouse of defendant, uiS 
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also tl^kt at that ttme he f donloosly latead- 
ed to assault or kUl any of tbe Inmates. 
This Is not the law. It Is not the state of 
tbe mind of the deceased alone which the 
Jury are to consider, but of the defendant as 
well. That is to say, what the defendant be- 
lieved, or what, under all the circumstances, 
he might have reasonable cause to believe to 
be the intention of the deceased. 

These Instructions are the equivalent of 
a denial of the very right of self-defense, as 
defined and provided by our statute. Section 
1632, Revised Statutes 1908, provides: "Jus- 
tifiable homicide is the killing of a human 
being in necessary self-defense or in the de- 
fense of habitation, property or person 
against one Who manifestly Intends or en- 
deavors by violence or surprise to commit a 
Imown felony, such as murder, rape, robbery, 
burglary and the like, upon either i)erson or 
property, or against any person or persons 
who manifestly Intend and endeavor in a vi- 
olent, riotous or tumultuous manner to enter 
the habitation of another for the purpose of 
assaulting or offering personal violence to 
any person, dwelling or being therein." 

It] The evidence clearly justified the sub- 
mission to the jury of the question as to 
whether or not the deceased was a person 
who manifestly Intended and endeavored, in 
a violent, riotous, or tumultuous manner, to 
enter the habitation of the defendant for the 
purpose of assaulting or offering personal vi- 
bl^ce to any person dwelling or being ther^n. 

[3] Instruction No. 21, without quallflcft- 
tlon, declares, in substance, tliat a husband 
without warrant of authority, and over the 
protest of the occupant, has a right to enter 
the house or houses of any person whomso- 
ever for the purpose of talking with and pro- 
curing his wife, and against her will, to leave 
such house, if he so desires. Tills is not now 
and never was the law in this country. It 
la a repudiation of every reasonable concep- 
tion of the law of domicile and the right of 
habitation. Neither a husband nor any oth- 
er person has such right It strikes at the 
very foundation and sanctity of home life. 
It gives license to every drunken vagabond 
or other evil person to invade tbe privacy of 
every man's home. It would destroy the mor- 
al, coastitutlpnal. statutory, and common- 
law right of defense of habitation. It is 
true the instruction declares the entrance 
must be in a lawful manner. But there can 
be no such thing as lawful entrance under 
such circumstances. 

But the part of the paragraph of the instruc- 
tion following is even more shocking. Here 
the jury are told that a husband may, over 
the protest of the occupant of the house, and 
over tbe protest of tbe wife of the husband 
so entering, not only enter any man's house, 
but has a right also to use such reasonable 
force and persuasion as may be necessary 
to cause the wife to leave tbe house of her 
mother and come back to his home \rl*h him, 
and that no person, not even her brother, has 



a light to Intevfete with him in 'the exereiss 
of such reasonable force or persuasion. The 
use of the word "force" in connection with 
the word "persuasion" can refer to physical 
force only; and the extent of this force is 
thus limited only by the necessity of tbe case 
in order to so secure the possession, control, 
and abduction of the person of the wife, and 
all this as against her will, her fear, and 
even the apparent danger of her life. In 
other words, if this be the law, whatever 
may be the circumstances, the defendant was 
absolutely without right to defend his home 
and his near relatives from the threatened 
assaults and brutality of an infuriated and 
drunken husband, at whose will the home is 
to be made the place of riot and the occu- 
pants to sutTer mental distress, probable 
assault, and, as indicated by the testimony 
in this case, possible murder. Such is not, 
and can never be, the law In a civilized 
country. 

[4] This assertion of the right of a hns- 
band to control the acts and will of his wife 
by physical force cannot be tolerated. The 
prejudicial effect on the defendant's rights 
by these Instructions la too palpable to re- 
quire comment. 

Counsel for defendant, in their very excel- 
lent brief, have cited many cases bearing up- 
on this question. Among these is that of the 
English case of Queen v. Jackson, Div. 1, 
1891. This was a case where a husband un- 
dertook to restrain the liberty of his wife b'y 
forcibly keeping her in his own home after 
she bad declined to further live with him. 
The decision of the court in that case may 
be epitomized in the statement of Mr. Helm- 
er Collins, Q. C, as follows: "The contention 
of the husband would result in the reintro- 
duction Into society of private war, for the 
male relations of a wife would naturally, 
if at hand, be likely to resist her capture by 
the husband. The contention for the hus- 
band involves wholly untenable propositions. 
First, it involves that the husband may take 
possession of the wife's person by force, 
though no process of law could give him 
such possession of her. There never was 
any process of law for seizing and handing 
over the wife to the husband. • • • A 
husband has no such right at common law to 
the custody of his wife. It is inconceivable 
that the husband should be entitled to do by 
force for himself that which the law cannot 
enforce in his favor." 

In Fulgham ▼. State, 46 Ala. 143, the rule 
Is stated as follows: "But in person the wife 
is entitled to the same protection of the law 
that the husband can Invoke for himself. 
She Is a citizen of the state, and is entitled. 
In person and in property, to the fullest pro- 
tection of the laws. Her sex does not de- 
grade her below the rank of the highest in 
the commonwealth." 

In State v. Oliver, 70 N. C. 61, It Is said: 
"We may assume that the old doctrine that 
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a' Irasband bad a rlglit to wbip his wife, inro- 
Tided he -used a switch no larger than his 
tbamb, is not law in North Carolina. In- 
deed, the courts hare advanced from that 
barbarism until they have reached the posi- 
tion that the hnsband has no right to chas- 
tise his wife under any circumstances." 

Again, in Buckingham v. Buckingham, 81 
Mich. 89, 45 N. W. 504, the same doctrine is 
declared: "There would seem to he no legal 
principle which would prevent her from 
voluntarily deserting her husband and aban- 
doning her homestead. She Is in no sense 
the slave of her husband, and Is so far the 
master of her own will that she has liberty 
to remain with her husband, or go from him, 
as she pleases; and he has no legal remedy 
tp compel her to return." 

In State v. Conally, 3 Or. 69, the principle 
is stated as follows: "If Mrs. HIU, the wife 
of the deceased, having reasonable ground 
to apprehend personal violence at the hands 
of her husband, sought a temporary refuge 
In the defendant's bouse, and the deceased, 
being forbidden, sought to enter, then either 
the defendant or his wife bad a right to 
use all necessary force to prevent him from 
entering." 

And in Commonwealth v. McAfee, 108 
Mass. 459, 11 Am. Rep. 383, we find a very 
clear and comprehensive statement of the 
mle: "It may be stated, however, that under 
modem legislation, as well as Judicial opin- 
ions, that fiction of legal unity by which the 
separate existence of the wife in a legal 
sense is denied is exploded. Her person Is 
as sacred as that of the husband, and the 
protection afforded by law to the one should 
not be denied to the other. In fact, courts 
of equity have always recognized the sepa- 
rate existence of the wife in reference to 
her sole and separate estate; and w say 
that a court of law will recognize in the 
husband the power to compel his wife to 
obey his wishes, by force if necessary, is a 
relic of barbarism that has no place In an 
enlightened civlization." 

Many additional authorities are cited to 
the same effect 

[6] Instruction No. 25 was as follows: 
"No. 25. You are Instructed that there Is no 
manslaughter In this case." 

And again, instruction No. 26 contains the 
following: "Xou are instructed that under 
the instructions in this case, and the evi- 
dence, you are at liberty to find the following 
verdicts: Murder In the first degree, murder 
in the second degree, or not guilty." 

Under the testimony, this was clearly ma- 
terial error. This subject wns exhaustively 
discussed by Mr. Justice Gabbert in the re- 
cent "ase of Henwood v. People, 129 I'ac. 
lOlu, decided at this term of court, and it Is 
only necessary to cite this authority without 
a repetition of the argument Considering 
the testimony in this case in comparison with 
the circumstances ther^ we cannot escape 



the conclusion of error In the giving of these 
instructions. This becomes more apparent 
when we consider the testimony offered by 
the defendant and refused by the court 

[•, 7J In line with the court's theory, as out- 
lined in the instructions, testimony competent 
and vital to defendant's defense of self-de- 
fense was refused and stricken out This 
line of testimony is sufficiently indicated by 
the statement of defendant's counsel as to 
what he desired to prove as follows : "I want 
to show, prior to the night of the killing and 
since the marriage of the deceased to Mrs. 
Smith, the sister of the defendant, that there 
have been repeated and continued acts of 
brutality on the part of the deceased; tliat 
these acts were made Imown, and the results 
of them, to the defendant; that the deceased 
had made threats to take the life of both the 
sister of the defendant and the defendant 
himself; that on the day of July 15, 1910, 
there was a fight — a row occurred in the 
house of Smith — at that time he Jumi>ed op- 
on the abdomen of his wife and caused hem- 
orrhages, which afterwards necessitated an 
operation; that Mrs. Smith left his house 
and fled to the house of the defendant for 
protection, as she liad done oftentimes be- 
fore ; and I want to show that also to show! 
the state of mind that the defendant was in, 
and the apprehension he might have as to 
the designs of the deceased." And again: 
"I want to ask questions of this witness, and 
other witnesses, which show the probability 
of whether or not Mr. Smith was the aggres- 
sor ; and I want to ask this witness every- 
thing that Mrs. Smith would Iiave been al- 
lowed to testify to were she the defendant, 
and what he knew of prior to the time of the 
shooting." 

The court in the instructions and in tbe 
rejection of testimony offered, has overlooked 
tbe right of the brother to use such force as 
may be necessary for the protection of tbe 
')erson and life of his sister, as well as a 
consideration of the sudden passion that may 
be aroused in such a case. Campbell v. Com- 
monwealth, 88 Ky. 402, 11 S. W. 290, 21 Am. 
St Rep. 348. 

The defendant complains and assigns as 
3rror the conduct of the deputy district at- 
'x>rney and the court It is not necessary to 
go into detail in this matter, nor to especially 
consider it in that light; but some of the 
acts of both, in this regard, were unusual, 
uncalled for, and manifestly unfair. 

18) The refusal of the court to permit the 
defendant to show the general reputation of 
the deceased in the neighborhood in which 
he lived, as to being quarrelsome and danger- 
ous, was worse than error. Considering the 
well-known state of the law in this regard, 
this was inexcusable. But still more griev- 
ous was that, after the court had rejected 
such testimony, it permitted the deputy dis- 
trict attorney to introduce testimony in re- 
buttal tending to show the repatation of tbe 
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deceased-ln tMs r$is«ct to be good. Cltatl<» 
ot aathoriaw as to these natten i» not re- 
quired. 

[I] Very much of the conduct of the dep- 
uty district attorney upon the trial waa un- 
talt at least. If not reprehensible. For in- 
stance, he asked, and was permitted to ask, 
questions of witnesses which by insinuation 
and louuQndo, tended to reflect up<hi the moral 
character of the home of the defendant and 
his mother, when there was not a adntilla 
of testimony to Justify these questions. This 
court in KUchey v. People, 23 Colo. 314, .47 
Pac. 272, 3S4, has approred Mr. Wharton's 
statement of the duty of a prosecuting attor- 
ney in the trial of criminal cases: "It is 
scarcely necessary to add that a prosecuting 
attorney is a sworn officer of the govern- 
ment, required not merely to execute Justice, 
but to preserve Intact all the great sanctions 
ot public law and liberty. No matter how 
guilty a defendant may in his opinion be, he 
Is bound to see that no conviction shall take 
place, except In strict conformity to law. It 
is the duty, indeed, of all counsel to repudlr 
ate chicanery and appeal to unworthy preju- 
dice in the discharge of their high office; but 
eminently is this the case with public officers, 
elected as representing the people at large, 
and invested with the power which belongs 
to official rank, to comparative superiority 
In experience, and to the very presumption 
here spoken of that they are independent 
officers of state." Particularly should this 
be his course ot conduct in a case like this, 
where the defendant is in poverty and de- 
fended as a poor person. It is such conduct 
npon the part of officials, intrusted with 
power to enforce the law, as appears In this 
case, that breeds discontent, snbjecte courte 
to criticism, and provokes contempt ot the 
law. 

The Judgment is reversed, and the case re- 
manded. 

MUSSER, J., concurs. OARRIGTTES, 3., 
concurs In the reversal of the case upon the 
ground that the Instructions were erroneous. 
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PBOPIiB V. ZOBEU 

{Supreme Court of Colorado. March S, 1918.) 

1. CannRAi. Law (| 1024*)— Appkal— Right 

or Statb. 

A writ of error will not lie at the instance 
of the state in a. criminal case, unless clearly 
authorised by statute. 

[Ed. Note.— For other cases, see Criminal 
I«w, Cent Dig. |8 2599-2614; Dec Dig. { 
1024.*] 

X. CiiiaRAi. liAw (§ 1024*)— ArPBAi/— Bight 
lo Revixw— BiOBT or Star. 

When the coart of its own motion dis- 
■iawd a larceny prosecution, on the ground, 
baaed upon facta within the judge's knowledge, 
hat outaide the record, that accused was only an 
accessory aad eonU not be tried after the dls- 



duicge «f his principals, Its action was, in legMl 
effect, baaed upon a plea in bar interposed by ($• 
self, so that the state could have the judgment 
of dlBmissal reviewed, under Rev. St 1908, | 
1907, permitting writs of error on behalf of the 
people to review criminal judgments upon Ques- 
tions of law arising upon pleas in bar. 

[Ed. Note.— For other cases, see Criminal 
lisw, Cent Dig. ft 2699-2814; Dee. Dig. | 
1024.*] 

8. CxijaiTAI. IiAW (f 302*)— TBUIr-DlSOOK- 
TXHUANOE OF PSOCKSniHas— AUTHOBITT «V 

JCDOK. 

That the district attorney had dismissed a 

Srosecution against the principals in larceny 
id not authorise the court, over his objection, 
to discharge an accessory wltnout setting the 
case for trial, even if an accessory cannot be 
tried after the principal's discharge ; the district 
attorney alone liavin^ authority to order the 
proceedings dismissed m advance of trial. 

[Ei. Note. — For other cases, see Criminal 
Law, Cent Dig. {§ 688-697 ; Dec. Dig. S 302.*J 

. Musser, 0. J., and Scott and Bailey, JJ„ dis- 
senting. 

En Banc. Error to District Court, LaJke 
County; Charles Cavender, Judge. 

August Zobel was charged with larceny 
Of ores, and Judgment was rendered dismiss- 
ing the prosecution, and the People bring 
error. Reversed and remanded. 

The district attorney of the Fifth ludldal 
district filed an information against the de- 
fendant In error, charging him with the 
larceny of ore& Two others were also charg- 
ed wtth the larceny s£ the^ (»-es, whether 
in the same or other informations is not al- 
together, cleax; but that is not. material. 
Subsequently, in the same district court in 
which these criminal proceedings were Insti- 
tuted, and before the same presiding Judge, a 
civU action against these parties for the re- 
covery of the value ot the ore so charged to 
be stolen was tried, and a judgment render- 
od against them. Thereafter the crlndnal 
proceedings against defendants other than 
Zobel were dismissed by the district attorney 
upon tb^r promise to give evidence against 
ZobeL Later the district attorney made a 
motion to flx a time Dor the trial of Zobel, 
when the presiding Judge said to the district 
attorney that he had already heard the evl> 
denee.in the dvll action, and therefrom tl 
appeared that the defendants against whom 
the .charge had been dismissed were the prin- 
cipals in the crime and Zobel only an acces- 
sory, and, as the piliudpals had been discharg- 
ed by the district attorney, Zobel, as acces- 
sory, could not thereafter be tried. The Judge 
thereupon, over the objection and against the 
protest of the district attorney, and notwith- 
standing the latter's stetement that he had 
other evidence of Zobel's guilt than that pro- 
duced at the trial of the dvll action, dismiss- 
ed the criminal charge against Zobel, discharg- 
ed him, and released his bondsmen. To review 
this action, the district attorney has bren^t 
the case to this eonrt for review on error, un- 
der and by virtue of the provisions of sectloo 
1997, B. S. 1908, which, so tar aa material 
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to any question tovolTeA, la as - follows: 
"• * • Write of error shall lie on be- 
half of tbe Btate or the people to review de- 
cisions of tbe trial court in any criminal case 
upon questions of law arising upon the trial, 
motions to quash, demurrers, pleas in twir, 
pleas in. abatement, motions in arrest of 
Judgment, or where a statute is declared 
unconstitutional: • • • Provided, that 
nothing in this act shall be construed so as 
to place a defendant in Jeopardy a second 
time for the same ofFense." 

On behalf of the people the district attor- 
ney contends that the dismissal of the action 
and the discharge of the defendant were ^- 
roneous, because that step could not be taken 
without his consent and over his objection; 
while on the part of the defendant the con- 
tention Is that the question presented does 
not come within the purview of the section 
of the statute above quoted, toi the reason 
that tbe dismissal was not ordered upon 
"questions of law arising upon the triaL" 

John T. Barnett, Atty. Gen., James M. 
Bclnson, Deputy Atty. Gen., and James T. 
Hogan, Dist Atty., of Leadvllle, for the 
People. Joseph AV. Clarke, of Leadvllle, and 
T. E. Mcltttyre, of Denver, for defendant in 
error. 

OABBBRT, ,r (after stating the fbets as 
above). [1] It Is well settled In this state, 
and generally m tliis country, that a writ of 
error in a criminal case will not lie at tlie In- 
stance of the state, unless clearly authorized 
by statute (People v. Raymond, 18 Colo. 242t 
32 Pac. 429, 19 U R. A. 649; U. S. ▼. Sanges, 
144 U S SIO, 12 Sup. Ct. 609, 36 h. Ed. 445) ; 
and the first question we shall determine Is 
whether or not tiie section of the statute 
above quoted, covers the case made by tlM 
facta. 

[2] It aroeara from the record that the dis- 
missal of the cause was based upon facts 
Icnowledge of which the Judge obtained ont- 
Slde of the record in this case, which were 
that because the proceedings against the 
other defendante charged with the larceny 
of the ores had been dismissed, and it ap^ 
peared to the court from the facts establish- 
ed at the trial of the civil action that they 
were the principals and the defendant only 
an accessory, that tbe latter could not be 
tried after the discharge of his principals. 
In legal effect, therefore, the action of the 
court was based upon a plea in bar, which 
of Ite own motion it orally Interposed. Such 
being the case, It Is not necessary to define 
the meaning of the phrase 'Viuestions of law 
arising at the trial," for the reason that a 
decision of the court- was made on a plea In 
bar, and that is one which the statute specif- 
ically authorizes to he reviewed in a proceed- 
ing like the preisent one. 

[S] IB this state an accessory is guilty tbe 



sam« as a principal, and may he indicted an4 
pantsbed as a iwinelpaL Section 1620, R. SI 
1908. The mere foct that the dUtrict attor- 
ney had dismissed the proceedings against 
the principals did not Justify the court, over 
his objection, to discbarge the accessory. 
This Is true, even If an accessory cannot b« 
tried after the discharge of the principal; 
that is, the court should not, for this reason, 
refuse to set a case against an accessory for 
trial, and of its own motion dismiss It before 
it had regularly been brought on for trial be- 
fore a Jury. It would doubtless be within the 
Jurisdiction of tbe trial court, after the trial 
was commenced. If It appeared the evidence 
was insuffldent, or that the law, as applied 
to the facts developed at the trial, would not 
permit a conviction, to discharge the defend- 
ant ; but, in advance of the trial, as in this 
case, it was not competent for the court of 
ite own motion, and against the protest and 
objection of the district attorney, to dismiss 
the cause and discharge the defendant At 
that stage of the proceedings tbe district at- 
torney was the only one who could order tb# 
proceedings discontinued. People v. District 
Court, 23 Colo. 406; 48 Pac. 500; Gray t. 
District Court, 42 Colo. 298, 94 Pac. 287. 

For the reason that, in our opinion, the 
court erred in dismissing the action, the 
Judgment is reversed, and the cause remand- 
ed for further proceedings according to law. 

Reversed and remanded. 



MUSSER, 0. 
JJ., dissent. 



J., and SCOTT and BAILEi; 



(54 Colo. tSt) 
CORYEIX et al. t. PAWCETT. 
(Supreme Court of Colorado. March 3, IdlS.) 

1. Appeal and Ebbob (I 781*)— Tekmina- 
TiON or CoNTBOVEBST— Settlement. 

Where parties to a writ of error have 
settled their differences, and no real contro* 
versy or live question concerning the matters 
in UtigatioQ remains, the writ will be dis- 
missed. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. i 3122; Dec. Dig. | 781.»] 

2. Apfeai, and Ebbob (| 19*)— FBOSECtJTIOH 
OF Pboceedings— Bad Faith. 

Wbpre the parties to a writ of error did 
not intend tbat any of tbe errors assigned 
should be reviewed, but the proceedings were 
instituted in order to afford a basis for defeat- 
ing the claim of the attorneys for the defend- 
ant in error for their fees, the confession of 
errors being filed with tbe transcript without 
regard to the mprits of the alleged errors, tha 
writ was not filed in good faith, and was in* 
sufiicient to confer jurisdiction on the Supreme 
Court 

[Ed. Note.— iFor other cases, see Appeal and 
Error, Cent Dig. {! 63-80; Dec Dig. { 19.*] 

8. APPBAt awd Eksob (§ 781*)— Pboceed- 

INOS IN KABOB — OOVMENCXlaNT — BaB 

Faith— Dismissal. 

Where plaintiff. In a stockhoMer's suit, 
aoccteded In recovering a Jndpment not only 
for herself, but for the benefif. of tbe corpora- 
tion, Hud her attorneys were also awardeo^- 
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900 fe«a, after wUd» • ««ttiem«nt b«t^Men th« 

parties in fraud, of tbe attorneys was arrang- 
ed and proceedings in error instituted to carry 
oat tlie fraud, withoat intent that any of tlie 
•noBi kaaigned slioDld be reTiewed, but that 
•riors aboBld be confessed and the judgment 
reversed, the writ would be dismissed, leaviog 
the parties in the position in wliicb they placed 
themselves before invoking tbe Juriadiction of 
tbe Supreme Court. 

[Eld. Mote.— For otber cases, see Appeal and 
Error, Cent Dig. | 8122; Pec Dig. i 781.*] 

WMte, X, ^aenting. 

En Banc. Error to District Court, Oar* 
field County ; Charles McCall, Judge. 

Action by PHullne M. Fawcett against Per- 
ly C. Coryell and others. Judgment for plain- 
tiff, and defendants bring error. Dismissed. 

E. L. Clover, of Denver, for plaintiffs In 
error. H. J. O'Bryan, of Denver, for defend- 
ant in error. 

PER CURIAM. Through her attorneys, D. 
if. Campbell and S J. De Lan, the defend- 
ant in error, Miss Pauline M. Fawcett, claim- 
ing to be a stockholder in the Garfield Coun- 
ty Coal & Fuel Company, prosecuted an ac- 
tion In tbe district court of Garfield county 
against Perry C. Coryell and his vrife, Minnie 
B. Coryell, and the coal company. The Cory- 
ells were the officers and a majority of the 
board of directors of the company and the 
holders of all tbe capital stock, unless Miss 
Fawcett owned 6,000 shares which she claim- 
ed. In the complaint It was alleged that she 
owned these shares. Her ownership thereof 
was admitted by the defendants In their an- 
swer and thronghout the trial. The certlfl- 
oite therefor was not produced, and the com- 
pany bad no stock ledger or other book to 
show who were the owners of th* stock. The 
result of the action in the district court was 
a decree that Mrs. Ooryell convey to the coal 
company certain lands which she had taken 
in her own name, and which the court found 
belonged to the company; that she pay to 
the company $20,474' in money; that Perry 
O. Ooryell pay to the company the surd of 
fl.OOO; and that the company pay to D. 
M. Campbell and S. J. De Lan, as attornej^'s 
fees for them as tbe plaintiff's attorneys, tiie 
aum of $2,500. 

A receiver was appointed to take charge of 
tbe business and property of the coal com- 
pany, who was empowered to do- an things 
that he might lawfully do for the best inter- 
ests of the company and those interested, and 
to sue for and collect all money and prop- 
erty due the company and make distribution 
thereof according to the respective rights of 
the stockholders, and in such manner as 
might be approved by the court 

After Judgment the Coryells applied for a 
new trial. In support of this application 
Mr. Coryell, in an affidavit, set forth a chain 
of facts and circumstances which be began 
▼aguely to remember after the trial, and 
wlieteby be attempted to riiow thnt Miss 



Fawcett did n^t.in factrctrn any. stock In 
the company, but tfxaX the stock she had own- 
ed, and which was treated as hen> at the 
trial, had been turned over, to Mrs. Coryell 
sevec(il years before for a certain considera- 
tion, i^itce which time the Coryells had been 
tbe owners of all the stock of the company, 
and the corporation had practically gone out 
of business. Miss Fawcett denied this in a 
counter a£3davlt The motion for a new trial 
was overruled in August, 1911. On March 
14, 1012, a transcript of the record was flleO 
in this court and the cause docketed on er- 
ror, with the coal company and the two 
CorjeUs as plaintiffs in error and Miss Faw- 
cett as defendant in error. . On tbe samt, 
day and simultaneous with the filing of the 
transcript, there was filed on behalf of Miss 
Fawcett, tlie defendant In error, what pur 
ports to be a confession of errors, wherein, 
after coafesslng that the court below com- 
mitted prejudicial error in many particulars. 
Miss Faweett empowered an attorney otber 
than Campbell and De Lan to appear for her. 
file the confession of errors, consent that the 
Judgment be reversed and annulled, and thai 
a final Judgment be entered in this court dis 
missing the complaint 

When the filing of this confession of errors 
was brought to its attention, this court, of 
its own motion, appointed a commissioner U< 
take testimony with reference to the prepara 
tlon and filing thereol The parties, together 
with Campbell and De Lan, appeared befort' 
this coEbmlsaioner. Testimony was taken, 
and the same, together with the certlScato 
of the commissioner relative thereto, was 
filed in this court It appears from the tes- 
timony of Miss Fawcett, Mr. Coryell, anO 
others, taken before the commissioner, thai 
after the moticm for a new trial was dcnleO 
Miss Fawcett became convinced that she was 
not the owner of any stock lo the company, 
and thd.t tbe stock which she had claimed 
had been by her turned over to Mrs. Coryel! 
for a consideration several years before sbo 
began the action. When she became con 
vinced of this, she disclaimed any interest in 
the Company or in tbe litigation or Judgment. 
and desired, as she expressed it, "to quit:" 
Tbereapdn the Coryells and Miss Fawcett 
bad various meetings, conversations, and ne- 
gotiations, the result of Which was that the 
certificate of stock theretofore claimed fay 
Miss Fawcett was found and turned over to 
the Coryells, and Mr. Coryell had hts attor- 
ney prepare the confession of errors, which, 
if we understand her testimony aright was 
outlined by Miss Fawcett The confession 
was prepared and sent to Mr. Coryell, who in 
turn sent it to Miss Fawcett The latter 
signed and adinowledged it before a notary 
public and transmitted it to an acttomey, an- 
tltorislng and directing him to file it, and 
to consent to the reversal of the Judgment 
and the dismissal of the complaint, at abovie 
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■tated. Ur. Ooryell, at the request of VOm 
X^iwcett, had seen tills attorney, and the lat- 
ter consented to act for her upon her assnr- 
ance that her other attorney* had been dis- 
charged. Gltmpbell and De Lan were not 
notified or consulted with reference to the 
confession of errors, and knew nothing con- 
cerning it until they were notified by order of 
Oils court All that was said to them with 
reference to settling the matters waa In Sep- 
tember, 1911, when Hiss Fawcett sent to 
Oampbell an alleged proposition of compro- 
mise or settlement from Coryell, which was 
returned by Campbell to Miss Fawcett with a 
notation thereon that there was nothing to 
compromise; that her rights were fully pro- 
tected by the Judgment, and there was noth- 
tng to do but to execute it When asked by 
Campbell If (eOie remembered sending a prop- 
osition of compromise. Miss Fawcett said: 
"I da Tou turned it down as a yellow dog. 
Tou told me to go no further. I got your 
letter. I know what you said. I gave you 
a fair, square chance. Tou would not take 
it I was going into bankruptcy, and I 
wasn't going, and I quit Now there you 
have got It" After that Campbell and De 
Lan seemed to have been studiously ignored. 
It was also made to appear to this court 
that shortly before the transcript and confes- 
sion of errors were filed the receiver, at the 
direction of the district court was proceed- 
ing to sell some of the pnq)erty of the com- 
pany to pay the costs of the trial and the 
attorney's fees allowed to Campbdl and De 
Lan. While the Coryells and Miss Fawcett 
were careful in their testimony to avoid say- 
ing that their matters had been settled prior 
to the filing of the transcript and confession 
of errors, It Is very plain from the testimony 
and the confession of errors that they had 
reached an understanding and agreement to 
wipe out the judgment of the district court 
and to dismiss the action, leaving the Cory- 
dls the owners of and in possession of all 
the capital stock of the company and its 
officers and directors. Before the cause was 
docketed in this court, Miss Fawcett had dis- 
claimed all interest in the company and the 
Judgment and declared that she never had 
any cause of action against the defendant 
She no longer claimed to be a stockholder. 
The stock that she had claimed had been 
turned over to the Ooryells, and they were, 
without dispute, the owners of and in posses- 
sion of all the capital stock, and were the 
Officers and directors. There remained no 
longer any real or live controversy between 
the parties to the action. So far as the 
rights of the Coryells, the company, and 
Mifls Fawcett are concerned, their controversy 
was settled, and the matters over which the 
litigation had been waged adjusted. To ef- 
fectually wipe out the litigation and the 
Judgment, it is plain that the parties further 
agreed that the case should be lodged in this 
court in the form of a writ of error, together 



with a confession of (srrom, bo Oiat a reversal 
of the Judgment and a dismissal of the com- 
plaint should be at once secured. It waa 
not necessary to bring the case hec* to ef- 
fectuate the settlement In so far as the 
rights of the parties are concerned, that could 
have been accomplished In the district court. 
Mrs. Coryell was the owner of all the capital 
stock, except possibly two shares held by 
Perry OL Coryell and Perry C. Coryell, Jr., 
who with Mrs. Coryell were directors, and the 
company had no debts. The only reason for 
the attempted proceeding in this court that 
the parties could have had was the anticipa- 
tion that a reversal of the Judgment and a 
dismissal of the complaint would defeat the 
rights of Gftmpbell and De Lan to the attor- 
ney's fees allowed them. Having settled their 
own matters, the parties have attempted sur- 
reptitiously and without notice to use this 
court to defeat the attorneys. From the fore- 
going, the following conclusions necessarily 
follow : 

[1] (1) The matters in controversy and the 
subject of the litigation between the Ooryella, 
Miss Fawcett and the company have be&x 
adjusted and settled between them, and the 
errors, if any, occurring in the lower court, 
have become moot; for, whether the Judg- 
ment be reversed or affirmed, the same re- 
sult will follow from their agreement When 
parties have settled their differences, therft 
remains no real controversy or live question 
concerning the matters that the litigation 
was about If parties dispose of the subject- 
matter of litigation, there remains no matter 
to litigate. Under such circumstances, • 
writ of error will be dismissed. People T. 
Hall, 46 Colo. 303, 100 Pac. 1129; 2 Cy& 533; 
3 Qyc. 188. 

[2] (2) The parties did not intend that any 
of the errors assigned should be reviewed in 
this court The confession of errors was made 
before the case was lodged here, and then 
filed at the same time that the transcript 
was filed and the case docketed, and the coa- 
(ession was made without regard to th* 
merits of the alleged errors. As no review 
was ever intended, the writ of error waa not 
sued out in good faith. The purpose of a 
writ of error is to obtain a bona fide review 
of a Judgment of a lower court; and when 
sudi a writ is sued out not for the puriwae 
nor with the Intention of having a bona fld» 
review, but for some other and ulterior pur- 
pose, foreign to the purixtse of appellate Jor- 
rlsdlctlon, it cannot be said to have been sued 
out in good faith, nor that the appellate Jor 
rlsdictlon has attached. Sudi a prooeedinc 
Is a pretense and a sham, and cannot glv* 
parties any standing. 

[3] (3) The evidence before us, drcnmstnn- 
tial and otherwise, indicates that the parties 
endeavored to defeat Campbell and De Ima. 
of their attorney's fees. For the accompUah- 
ment of that purpose, the partlea hit upon 
the plan of pretending to Instltut* proceeA- 
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lags In etror In tbls court, and, by confess- 
ing error as to matters concerning themselves 
and over which there was no longer any con- 
troversy, secure a reversal of the judgment 
and a dismissal of the complaint. It was not 
intended to liave a real review of the ques- 
tion of the allowance of attorney's fees. The 
proceeding was resorted to for ridding the 
company and the Coryells of the attorney's 
fees allowed, and leaving the attorneys to 
look for payment for their services to their 
client, who confessed that she was going in- 
to bankruptcy. It is certain tliat Campbell 
and De Lan were led to l>eUeTe, and confirm- 
ed in the belief by all the parties, plaintifC 
and defendants, that Miss Fawcett was a 
stockholder in the company and, as such, 
prosecuted the action, wliich ttirough the 
work of the attorneys, resulted in a very 
sutmtantlal Judgment in favor of the corpora- 
tion. Oertain it is that these attorneys were 
and are entitled to just compensation from 
some one. In the final disposition of the con- 
troversy, fair dealing required that they be 
considered, consulted, and given an o^portu- 
uity to. protect their rights, whatever they 
may be. The manner in which it was sought 
to do away with the rights of these attorneys 
was a fraud upon them, and the use of the 
forms of review, for the purpose of complet- 
ing that fraud, was an imposition upon this 
court This court has the right, and it is 
Its duty, to protect itself from imposition 
and from l>eing used as an instrument for 
the accomplishment of a designed wrong by 
parties who invoke its jurisdiction in bad 
faitli. To retain this pretended proceeding 
In error in this court would l>e to condone 
wrong and to say that parties have the right 
to impose upon courts and use them for il- 
legitimate purposes. 

The least that should t>e done under all the 
circumstances as recited is to leave the par- 
ties in the situation in wliich ttiey had placed 
themselves before they pretended to invoke 
the jurisdiction of this court That can t>e 
accomplished by striking the CQpfession of 
errors and dismissing the writ of error ; and 
the same is accordingly done. 

Writ of error dismissed, 

WHITE), J., dissents. 

WHITE, J. I cannot agree to a dismissal 
of this suit at this time, upon the record 
as it now is. To do so affirms the Judgment 
in .every particular and, as i believe, de- 
prives at least two of the plaintiffs in error 
of a constitutional right 

Pauline M. Fawcett prosecuted a stock- 
holders' suit against the Oarfleld County 
Coal & Fuel Company and Perry C. Coryell 
and Minnie B. Coryell, a majority of the 
members of its board of directors. Upon 
final hearing a decree was entered, requir- 
ing Minnie B. Coryell to convey to the coal 
company certain lands of the value Of $50,- 



000, which she claimed as her own ; tliat she 
likewise pay to the company $20,474 In mon- 
ey; that Perry C. Coryell pay to the said 
company the sum of $1,000. It was further 
adjudged in the decree that the company pay 
to D. M. Campbell and S. J. De Lan, who 
had represented the plaintiff In the prose- 
cution of the suit the sum of $2,500 as at- 
torney's fees therein, and a receiver was ap- 
pointed to take cttarge of the property and 
carry on the business of the company. 

March 14, 1912, the company, Minnie B. 
Coryell, and Perry O. Coryell, as plaintiffs 
in error, presented a transcript of the record 
and docketed the cause in this court on er- 
ror, being represented therein by the same 
attorney that represented them In the trial 
court On the same day Pauline M. Fawcett 
the defendant in error, through an attorney 
of this court, H. J. O'Bryan, filed a confes- 
sion of errors and consent that the Judg- 
ment he reversed and annulled, and that a 
judgment be entered in this court dismissing 
the complaint. Plaintiffs in error thereupon 
applied for a supersedeas, and, at the time 
of the hearing thereof, the confession of er- 
rors was brought to the attention of the 
court. Upon an inspection of the record. It 
appearing that the decree ordered the pay- 
ment by the coal company to Messrs. Camp- 
bell and De Lan of a certain sum as attor- 
ney's fees, it was thought wise, before taking 
action in the premises, to advise them of the 
confession of errors filed, which was done. 
Thereupon Messrs. Campbell and De Lan, by 
telegram, and subsequently by letters, entitl- 
ed in the cause and addressed to the clerk of 
this court, protested against the acceptance 
of the confession of errors and the disposi- 
tion of the cause thereon, claiming to be the 
attorneys authorized to act for the defendant 
in error. Within two or three days thereaft- 
er defendant in error, in her own proper per- 
son, presented for filing In this court a pa- 
per, entitled in the cause, wherein she denied 
the authority of Campbell and De Lan, or 
either of them, to represent her in the suit 
in this court, declaring that they had no 
right or authority to appear for ber In said 
cause in any way, and that H. J. O'Bryan 
was her attorney therein. Thereupon this 
court of its own motion, ax)pointed a com- 
missioner to take testimony with resference to 
the preparation and filing of the confession 
of errors, but In no wise designated the wit- 
nesses to be examined or the scope of the in- 
quiry. The witnesses examined w«e B. L. 
Clover, attorney for plaintiffs In error, Paul- 
ine M. Fawcett defendant in error, Henry J. 
O'Bryan, the attorney representing her in 
this court. Perry O. Coryell, one of the plain- 
tiffs in error, JX M. Campbell and S. J. 
De Lan, the attorneys who had represented 
defendant in error in the court below, and 
J. D. Fillmore, a clerk in the office of S. J. 
De Lan. 

Plaintiff in error Minnie B. Coryell neither 
testified, nor does the record disclose that 
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she wag present, at tbe hearing before the 
couunlssloner. Moreoyer, contrary to the 
statement la tbe opinion, it does not appear 
that tbe Coryells and Miss Fawcett had va- 
rious meetings, conversations, and negotia- 
tions, and had reached a conclusion \rhereby 
the rights of the Coryells, the company, and 
Miss Fawcett were settled and the matters 
In litigation adjusted. The only meetings, 
conversations, and negotiations that were 
had, if any, were between Perry C. Coryell 
and Miss Fawcett, and there Is no evidence 
that Minnie B. Coryell was in any Wise ap- 
prised thereof. Besides, the testimony is posi- 
tive that nothing whatever was paid or prom- 
ised Miss Fawcett as a consideration for tbe 
filing of the confession of errors. Iler testi- 
mony is specific that she was prompted 
thereto solely by reason of the production 
and Inspection of a forgotten letter written 
years before, wherein she had sold and plac- 
ed in trust for delivery the shares of stock 
In the company which she had, prior to the 
determination of the suit, believed she ow^n- 
ed, and which trust had been carried out ac- 
cording to its terms. The testimony of Perry 
C. Coryell is to the same effect, and there is 
none of a direct nature to the contrary. If 
this court, upon evidence taken for the pur- 
pose of ascertaining tbe relation of attor- 
neys to a confession of errors filed, disre- 
gards the positive testimony of two of the 
interested parties to a suit, and from infer- 
ences only finds that the cause was settled 
as between tbe two, it surely cannot properly 
extend that finding to another party to tbe 
suit, who was neither a witness heard there- 
in, nor apprised that the Inquiry would ex- 
tend to the question of whether or not a set- 
tlement of the litigation bad been made. 
Therefore the court cannot. It seems to me, 
consistently with tbe rules of procedure, and 
the principles of Justice, foreclose the con- 
stitutional right of Minnie B. Coryell, at 
least, to have the enormous Judgment enter- 
ed against her reviewed by writ of error in 
this court. It is said that the only reason 
for lodging the case here was tbe belief of 
tlie parties that a reversal of the Judgment 
and the dismissal of the complaint would de- 
feat the rights of Campbell and De Lan to 
the attorney's fees allowed them. If it be 
true that some of tbe parties so intended, 
the record certainly does not disclose, even 
by inference, that Mrs. Coryell shared in 
such Intent or had knowledge thereof. 

It is asserted, presumably to show that no 
liarm will follow an affirmance of the Judg- 
ment by dismissal of tbe writ of error, that 
Mrs. Coryell is the owner of all the capital 
stock of the corporation, except two shares 
held by Perry C. Coryell and Perry C. Cor- 
yell, Jr., and that tbe Coryells constitute the 
board of directors, and tbe comimuy has no 
debts. If the statement as to the ownership 
of the stock, control of the corporation, and 
its freedom from Indebtedness be true, it in 



no sense changes the situation, nor removes 
the probability of grave Injustice being done 
the Coryell Judgment debtors. The record 
shows conclusively that 45,000 shares of the 
capital stock, being all thereof except 5,000 
shares claimed at the time of the suit by 
Miss Fawcett, are In the possession of a bank 
as collateral security upon an indebtedness to 
the bank of some person or corimration not 
disclosed. Suppose the payment of such In- 
debtedness is defaulted? Thereupon the bank 
resorts to the collateral security and sells the 
shares of stock. It would necessarily follow 
that the new holder of the stock could force 
payment into the treasury of tbe conwratlon 
of the Judgments against the Coryells, affirm- 
ed by the dismissal of this writ of error. 

Moreover, I am not convinced tliat the rec- 
ord is conclusive that the corporation Is not 
Indebted at tbe present time. It shows that 
several years ago all Indebtedness was paid, 
but not tbe negative of subsequent indebted- 
ness. Whatever the condition of the corpora- 
tion was then, does this court know its condi- 
tion now? Besides, the record shows that 
the concern is now In the hands of a receiver 
authorized to carry on Its business, to incur 
indebtedness, to collect money and propertj- 
due the company, and to make distribution 
thereof. But let ns suppose, at this time, 
there are no debts of the corporation, that 
the Coryells own all the stock, that the re- 
ceiver is discharged, and the Coryells, as a 
board of directors, cause the corporation to 
satisfy of record the Judgments Involved in 
this suit Thereupon the stock passes into 
the hands of others, or the corporation be- 
comes financially Involved. Is it at all cer- 
tain that the new holders of the stock or the 
creditors of the corporation would be pre- 
cluded from forcing the payment of the Judg- 
ments In question, or a surrender to the cor- 
poration of the property claimed herein by 
Mrs. Coryell? If the property which she 
holds and elalms as her own actually belongs 
to the corporation, as adjudged by the de- 
cree herein»affirmed, would it not seem that 
whosoever acquired ownership of any iwrtion 
of the capital stock of the comjmny could 
force a reconveyance of such property to the 
corporation from one who had been released 
from snch obligation, without consideration, 
by an act of the corporation which was, at 
the time of the release, under the full control 
of the person released? 

But were we to assume that all the parties 
to the litigation participated In the acts and 
things which, in the opinion of the court, con- 
stitute a settlement of the litigation, it would 
Dot, in my Judgment, warrant a dismissal of 
the writ' of error. Substantial Judgments 
actually exist against two of the plaintiSs in 
error. There Is no claim that these Judg- 
ments have in any wise been satisfied or dis- 
charged. The only claim is tliat Miss Faw- 
cett was satisfied in some way. Neither 
should the writ be dismissed, though it be 
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trn« that an4 of tb« 'iftmrpMee- thereof^ tn eoa- 
lunctloii with tbe eonfeBSion of ectom, waato 
a«IMriv« CaimpbeU and De Lan of that wltlch 
*^aB th«tr >i8t flue. ' Their feos were earned 
In the trial court, not In this. The proceed- 
ings here constitnte a new suit, and the em- 
ploymflht of attorneys ta the court below does 
not constitute them attorneys In the proceed- 
ings here. It IB quite true that attorneys 
should be paid for their sef'vlces, and Camp- 
bell and De Lan are entitled to theirs, and 
may receive them in a proi)er proceeding 
either In the coort below, or, perhaps, by In- 
tervention in the proceeding here. If the al- 
legations of the complaint and the admis- 
sions of the answer disclose a certain state 
of facts, and these attorneys have rendered 
services Justly chargeable, under snch fects, 
to the corporation itself, it would necessarily 
follow that the corporation would be estop- 
ped; as between Itself and the attorneys, from 
denying the existence of such facts. A re- 
versal of the judgment would send the matter 
into the district court, possessed of full juris- 
diction in the premises, where all parties 
could be heard and the matter properly ad- 
justed. 

Bat It Is said that the writ of error is not 
prosecuted In • good faith ; that its purjwse, 
together with the confession of errors, was 
to secure a reversal of the Judgment and a 
dismissal of the complaint ; and that it was 
Unnecessary to bring the case here, as that 
could have been accomplished In the district 
court, oY at least a settlement therein made. 
If It is meant by this that the district court 
could have rendered the relief a judgment of 
reversal would afford, a sufficient answer 
thereto Is that the term of the district court 
at which the decree was entered had expired 
prior to the time that Miss Fawcett conclud- 
ed that she was in the wrong. The district 
court was therefore powerless to set aside, 
change, or modify its decree in any particu- 
lar. Again, how could a settlement have 
been made In the district court? The Cory- 
ells constituted the board of directors of the 
coriKjratlon. The Judgments are against 
them and in favor of the corporation. Un- 
der these circumstances It is probable that 
neither the Coryells nor the corporation it- 
self could safely discharge or satisfy the 
Judgments without payment thereof. Nor is 
It certain that Miss Fawcett possessed that 
power. She was, in legal effect, a trustee for 
the corporation, suing for herself and thpse 
similarly situated. However, were we to as- 
sume that the entire matter could have been 
adjusted in the district court, because it was 
not, is this court to dismiss the writ of error, 
thereby affirm the Judgment, and thus Impose 
upon the Coryells a payment aggregating 
over 171,000 in money and property which 
they claim they do not owe? Would It not 
be wiser and more consonant with bouud Ju- 
dicial procedure to reverse the case and let 



the ^xttre 'matter 'be ing'nlrM fato Where' alt 
parties may be heard, a full Wqulry had; 
every lone's rights protected, and substantial 
Justice done?' ' .. * 



NATIONAL SURETY CO. v. PEOPLE ex reL 
, TOWN OF MARBLE. 

(Supreme Court of Colorado. March S, 1913.) 

1. Appeal and Error (| 1245*) — Appbal 
FBOU PoucE Court— Bond— Undbbtaking 
— Dismissal of Appbal— "Actions." 

C. having been convicted In police court in 
11 different cases for violations of a town ordi- 
nance, and fines having been assessed in each 
case, she appealed to the county court, giving 
one bond to stay proceedings, wliich in apt 
terms covered each and all of the cases. There- 
after the appeals were dismissed, and a pro- 
cedendo entereti, and, C. having failed to pay 
the fines, an action was brought on the bond, 
which alleged that after the cases were taken 
to the county court each of "said actions" was 
dismissed. Held, that the word "actions" was 
not used in its ordinary sense of suits or caus- 
es, but was used to refer to the actions of C, 
to wit, the taking of the appeals; and hence 
the complaint was not fatally defective as 
showing that the actions, instead of the ap- 
peals, had been dismissed. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. H 4798-4806; Dec. Dig. { 
1245." 

For other definitions, see Words and Phras- 
es, voL 1, pp. 128-140; voL 8, p. 7563.] 

2. Appeal and Kkbob (i 1246*)— Action ok 
Bono. 

A bond on appeal from judgments assess- 
ing fines for violations of a city ordinance pro- 
vided that if defendant should prosecute the 
appeals with effect and pay any judgment, or 
judgments, that might be rendered by tlie 
v:uurt on dismissal or trial of the appeals, or 
would surrender herself in satisfaction of any 
such judgment or judgments, and if she would 
appear before the .coun^ conrt on the first 
day of the next term and be and remain at 
and abide the order of the county court and 
not depart without leave, the bond should be 
void, otherwise in full force and effect. Held, 
that a complaint on the bond, alleging that the 
appeals had been dismissed, and that the jndg- 
ments were due and unpaid, siifficiently neg- 
atived the idea that C. had sarcendered her- 
self in satisfaction of the judgments, or that 
they had been satisfied in any manner. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. U 4798-4806; Dec. Dig. { 
1245.*] 

3. Appeai, and Erbor (f 1246*) —Appbal 
Bon d— fiXBOUTiow. 

Where aa appeal bond was filed by C. with 
the magistrate, who had imposed certain fines 
on her, to secure an appeal and a stay of pro- 
ceedings, and such appeal and stay were se- 
cured, it sufficiently appeared that C. signed 
the bond; her name appearing thereon when 
delivered by the surety company's agent. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. {§ 4807, 4808; Dec. Dig. | 
1246.*1 

4. Principal and Scbbtt (| 57*)— Appeal 
Bond — Bxcouhon — Altbbation — Au- 
thority. 

An application for an appeal bond having 
been made to the local agent ot a surety compa- 
ny having authority to take such application and 
deliver bonds, a bond was procured, executed 
in the company's name by its attorney in fact. 
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tnd aeat to the loeal KC«>t) and throofh him 
delivered to the magistrate. The latter, not 
approving the form, returned it to the local 
agent, who changed the bond to meet the re- 
quirement* and gave it to the principal's at- 
torney, who delivered it to the magistrate, he 
having no knowledge that it bad been changed 
by the local agent. Held, tliat the magistrate 
was entitled to presume that the agent was act- 
ing within the scope of his authority and de- 
livered a bond executed by the company, and 
that the surety company was therefore estop- 
ped to deny that it had executed the bond in 
the form required. 

[Ed. Note.— For other cases, see Principal 
and Surety, Cent Dig. f 101; Dec. Dig. { 67.*1 

6. Appkal ard Ebbob ({ 395*)— Appkal 

Bond— FoBU— LiABiLiTT. 

Where a bond executed by a surety com- 
pany was delivered to a magistrate to stay ex- 
ecution of a judgment pending appeal, and it 
was given that effect, and recited that if the 
appeals were dismissed, the principal would 
pay the judgments or surrender herself in sat- 
isfaction thereof, when the bond would be void, 
otherwise it should remain in fuU force ana 
effect, it was enforceable as against the sure- 
ty, though it was not in the statutory form or 
in any recognized form. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. « 2068. 2064-2070, 2065, 
2086, 3127: De& Dig. i 395.*] 

Error to District Court, Oonnlson Conaty; 
Sprlgg Sbackleford, Jadge. 

Action by tbe People, on relation of and 
for tbe use of the Town of Marble, against 
tbe National Surety Company. Judgment 
for plaintifl, and defendant brings error. 
Affirmed. 

George Q. Richmond, of Denver, and J. M. 
McDougal, of Gunnison, for plalntUI In er- 
ror. Dexter T. Sapp and James B. Nasb, 
both of Gunnison, for defendant in error. 

MUSSBB, C. 3. Tbe action below was on 
an appeal bond glv^i by one Mrs. Curley, 
with the plalntlir In error as surety. Mrs. 
Oirley had been convicted in a police court 
in XX different cases for violations of an or- 
dinance of the town of Marble. A fine was 
assessed in each case. The fines aggregated 
$3,200, for which amount the bond was given. 
While there was but one bond, the recitals 
therein showed the charge and conviction and 
the amount of the fine in each of the 11 cases, 
and that an appeal was taken In each, and 
the bond, by apt words, was made to apply 
In each of the appeals; that is, while there 
was but one instrument, yet it was intended 
to be in effect the same as 11 bonds for the 
amount of the fine In each case, to be used 
in each case for the purpose of appealing it 
Upon the filing of the bond proceedings were 
stayed In the police court, and the cases were 
transmitted to the county court, as Is done 
in snch appeals. Thereafter, as we think 
sufficiently appears from the record, the ap- 
peals were dismissed in the county court, 
and a procedendo issued to the police court 
Mrs. Curley failed to pay the fines, and an 
action was brought to recover on the bond, 



wbiclk,: after • trial to «b» eoort, leraltod la 
a iudcment a<iUnst tb» surety. 

It was urged by demurrer, and otberwlM 
In the court below, and is urged here, that 
the complaint did not state facts sufficient to 
constitute a cause of action. This objection 
seems to be based In. this court on two 
grounds: 

[1] 1. Tbe complaint alleged tbat after the 
cases were taken to the county court such 
action was had In that court that each of the 
"said actions" was dismissed. The contention 
la that it appears in tlie complaint that the 
actions, or suits, or causes were dismissed, 
and that therefore no cause of action was 
stated. This would be true if the word 
"actions" was used in the complaint in the 
sense of suits, or causes, or in the sense it Is 
used in our Code when referring to a civil 
action, for if these were dismissed, the Judg- 
ments would have been wiped out It Is 
clear that the word "action" was not used In 
that sense in the complaint, for immediately 
thereafter it speaks of each of "said causes" 
as having been remitted to the police court, 
and alleges that Curley failed and, refused to 
pay the judgments, and that each of the Judg- 
ments was still due and unpaid at the time 
of the filing of the complaint, all of which 
was admitted by the answer. If the causes, 
the suits, the dvil actions (for they were 
dTil actions— Greeley r. Hamman, 12 Colo. 
04, 20 Pac. 1; Weiss v. People, 39 Colo. 374, 
89 Pac. 778) were dismissed, and it was intend- 
ed to so allege in tbe complaint, then the al- 
legations concerning the remission of the 
causes, and tbat the judgments were stlU due 
and unpaid, would be altogether wrong, and 
at variance with the preceding allegations. 
It Is fairly clear that the pleader, when 
speaking of the suits or civil actions, used 
tbe word "causes," and by the use of the 
words "said actions," was referring to the 
actions of Mrs. Curley, which have been men- 
tloued, and those actions were taking the ap- 
peals in each of said cases. So that when 
the complaint said that "said actions" were 
dismissed, it meant that "said appeals" were 
dismissed. At the trial, the complaint seems 
to have been so treated; for while the at- 
torney who tried the case was quite specific 
In mentioning defects In the complaint, the 
alleged defect as now specified was not men- 
tioned. At most the complaint might be said 
to be ambiguous in that particular. If It 
was, the defect has been waived, for It was 
not raised by demurrer on the ground of un- 
certainty or ambiguity, nor by motion to 
make more certain. 

[2] 2. The bond was conditioned that If 
Mrs. Curley should prosecute the appeals 
with effect and pay off any judgment or 
Judgments that might be rendered by the 
court upon dismissal or trial of the appeals, 
or would surrender herself In satisfaction of 
any such judgment or judgments, and If she 
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wooia appear betoreHi^ county court on ffi6 
flrrt day of the next term, and be and remain 
at and abide the order of the county court, 
and not depart the court without leave, etc., 
then the bond to be Told, otherwise In fall 
force and effect. The contention In this 
court seems to be that the complaint should 
have negatived all the conditions, whereas 
all It said was that Mrs. Gurley failed and 
refused to pay the Judgments, or any part 
thereof, and that the said Judgments, and 
each of them, were still due and unpaid. 
Mo such contention was made In the lower 
court. It was there contended that the com- 
plaint only negatived the payment of the 
Judgments; whereas, as was said, it should 
also negative the condition that Mrs. Curley 
would surrender herself in satisftkctlon of the 
Judgments. Now it Is plain that the condi- 
tions in the bond that are Joined by the word 
"and" most all tte performed, and the viola- 
tion of any one of them would be a breach. 
The conditions relative to the prosecution of 
the appeals with effect, and the payment of 
the Judgments, and the appearance before 
the county court, were all of this kind. SJach 
one of them had to be performed. The only 
condition preceded by the word "or" is the 
condition relative to the surrender of Mrs. 
Curley in satisfaction of the Judgment There 
Is no doubt that in the lower court the com- 
pany toolc the position that the conditions 
Joined by the word "and" were all to be per- 
formed, and that the only other condition be- 
sides the one of payment that had to be neg- 
atived was the condition concerning the sur- 
render of Mrs. Curley. If It was necessary 
to negative the latter condition, that has 
been done in a manner sufQcient to with- 
stand a general demurrer. The allegation 
that the Judgments were due and unpaid 
negatived the idea that Mrs. Curley had 
surrendered herself in Batisfaction thereof, 
for If the Judgments were satisfied by Mrs. 
Curley's surrender they were not due and 
unpaid. The answer admitted that the Judg- 
ments were due and unpaid, thus further 
negativing the Idea that they Iiad been satis- 
fied in any manner. 

[3,4] It Is also contended that no proof 
was offered that Mrs. Curley signed the bond. 
The proof showed that Mrs. Curley's name 
was signed to the tK>nd, and the bond was 
delivered by the company's agent with the 
signature on It The bond was filed by Mrs. 
Curley with the magistrate for the purpose 
of securing the appeal and a consequent stay 
of the proceedings, and such appeal and stay 
were secured. Such evidence Is sufficient 
proof that Mrs. Curley signed the bond. The 
real defense below, and the contention here, 
Is that the company never executed the bond 
sued on. The company had a local agent 
at Glenwood Springs. Upon application of 
Mrs. Curley, or her attorney, to this local 
agent a bond for $3,200 was executed in the 
naiDA 0t the oomciany bj on* Xoncray, its 



attorn^ In tmct This bona wss sent to the 
local agent *nd tliroujffa hint was lodged 
with the maglstrata The latter did not ap- 
prove the bond because It waa not in form 
to answer the requirements of the situation. 
It was returned to the local agent and tb« 
magistrate indicated what the sltnatloii warn 
and the nature of the bond required. The 
agent changed the bond to meet the circum- 
stances. It is not necessary to particularly 
state what changes were made by the local 
agent It is enough to say that they were 
such as to materially change the nature and 
character of the bond from what it had been. 
The bond as changed by the local agent w«8 
given by him to Mrs. Curley's attorney to b« 
delivered to the magistrate. The local ageat 
wrote a letter to the magistrate informing 
him that he had corrected the bond, and 
that It would be delivered to the magistrate 
by Mrs. Curley's attorney. The magistrate 
received the bond. He did not know In what 
manner the correction had been made. It 
cannot be said from this record that the 
magistrate knew that the local agent had 
corrected the bond by changing it himself, 
or by sending it to another agent to be chang- 
ed. Be approved the bond, knowing that It 
came to him from the local agent apparently 
duly executed by the company, and proceeded 
with the appeals as the law required. That 
the local agent had the authority to deliver 
bonds executed by tlte company is undisput- 
ed. The company was In the bonding busi- 
ness, and all of its business was conducted 
by agents. The local ag«it was there for 
the purpose of obtaining such business, and 
when a satisfactory opportunity presented 
Itself to furnish a bond, it was his business 
to see that It was furnished. The presump- 
tion Is that one known to be an agent is act* 
Ing within the scope of his authority. Aus- 
trian & Co. v. Springer, 94 Mich. 343, 64 N. 
W. 60, 34 Am. St Rep. 3S0. The local agent 
was known to the magistrate to be such 
agent The local agent had the a;^>arent 
as well as the real, authority to deliver suidi 
a bond executed by the company. The 
magistrate had the right to presume that 
the agent was acting within tlie scope of his 
authority and did deliver a bond executed 
by the company, and the company cannot be 
permitted to say that the agent did not do 
that which it had authorised him to do, when 
that which be did was to all appearances 
that which he was authorized to do, 

[I] It is also contended by the company 
that the bond is not in statutory form, and 
that such a bond was never before filed In a 
court This may all be true, but It la not 
necessary to dwell long upon this contention. 
As a matter of fact through the instrumen- 
tality of this bond, as was intended, proceed- , 
ings were stayed in the magistrate's court I 
in all of the cases, and they were transmitted i 
to the county court It was entered Into, 
voluntarily. It was an obligation founded; 
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on a Valuable eoiuslderatlon, and which oon- 
iideratlon was delivered, By its terms, for 
this consideration, the bond recited that If 
tbe appeals were dismissed and Mrs. Curley 
did not pay the Judgments or surrender her- 
self in satisfaction thereof, it would remain 
in full force and efTect. It was not against 
public policy. The company had the right 
to enter Into such an obligation, whether 
In statutory form or some other form, and, 
having done so, and having received the con- 
sideration therefor, the bond is enforceable 
according to its terms and provisions. Ab- 
bott V. WllliamB, 15 Colo. 614, 25 Pae. 460; 
Dry €toods Co. v. Livingston, 16 Colo. App. 
257, 65 Pac. 413. 

Perceiving no error In the record, the 
Judgment Is affirmed. 

Judgment affirmed. 

GABBERT and HILIi, JJ., concur. 



BUROHMORE) V. ANTLERS HOTEL CO. 
(Supreme Court of Colorado. March S, 1913.) 

1. INHKKEPEES (I 10*)— PEBSONAL INJUBIBS 

TO Guest— EviDENCB. 

In an action by a hotel truest for Injuries 
from a fall due to a defective chair, testimony 
as to the condition of other chairs in the dining 
room prior to the accident, and as to other ac- 
cidents occurring in the dining room prior there- 
to, was properly excluded, where it appeared 
that the chairs were not all of tbe 8ame_ make 
•r design, or of similar defective condition. 

[Ed. Note. — For other cases, sec Innkeepers, 
Cent Dig. {{ 14-16; Dec. Dig. § 10. •] 

2. Tbial (I 191*) — Instructions — Assump- 
tion OF CONTBOVERTED FACT. 

In an action by a hotel guest for injuries 
from a fall due to a defective chair, an instruc- 
tion that defendant was liable if, "had it used 
reasonable care," it would have known of the 
defect, was properly refused, especially where 
the law in such respect was well stated in oth- 
er instructions; the expression quoted being 
an assumption that the defendant did not use 
reasonable care. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. $1 420-431, 435 ; Dec. Dig. | 191.*] 

3. Appeal ano Errob (J 273*)— Objection 
Below — Sufficiency— Instructions, 

Where an instruction contains but one 
proposition of law, a general exception directed 
to the whole of the instruction is sufficient to 
preserve for review an error in a particular por- 
tion of it ; and hence, in an action by a hotel 
guest for injuries from a fall due to a defective 
chair, a general exception was sufficient to 
preserve for review an error in respect to the 
words quoted in an instruction that the burden 
was on plaintiff to establish, by a preponder- 
ance of the evidence, that defendant invited 
plaintiff to sit in a chair which was unsafe and 
out of repair, and "known" by "defendant to 
be unsafe end out of repair prior to tlie hap- 
pening pt the accident complained of." and tliat 
the injuries were the natural and probable 
oonsefiHonoe of defendant's ncirlipent act— suoli 
instruction stating but a single proposition of 
law. 

[Ed. Note.— For other cases, see Ai)peal and 
Rrror, Cent. Dig. $§ l.TOO, KlOd, 1G20-1623, 
1f)2r)^ie'?0, 1704; Dec. Dip. 5 273.*] 



4. iNIfKBIVHtS (I 10*)<-IlOTTRT TO QVWOr— 

Llability— Knowledqe of Defects. 

A hotel keeper is liable for injuries to a 
guest from a fall due to defects in a chair pro- 
vided for tbe guest, where the defects, by tbe 
exercise of reaaoaable care, should have been 
known to the hotel keeper, and not merely 
where they are actually known to him. 

[Ed. Note. — For other cases see Innkeepers, 
Cent Dig. gf 14-16; Dec. Dig. i 10.*] 

5. Trial (J 261*)— Instbuction— Knowledqb 
OF Dbfectb— Complaint. 

In an action against a hotel company for 
injuries to a guest from a fall due to a defec- 
tive chair, it was error, in an instruction rela- 
tive to defendant's knowledge, to fail to state 
that defendant was chargeable with knowledse 
of the defect it, by the exercise of reasonable 
care, he could have known of the same, though 
the complaint alleged actual knowledge only. 
[Ed. Note.— For other cases, see Trial, Cent 
Dig. ii 587-695 ; Dec. Dig. | 251.*] 

Error to District Court, El Paso Oonnty; 
W. S. Morris, Judge. 

Action by Adelaide B. Burchmore against 
the Antlers Hotel Company, a corporation. 
Judgment for defendant, and plaintiff brings 
error. Reversed and remanded. 

Joseph N. Baxter, of Denver, Yanatta & 
Dolph, of Colorado Springs (Robert E. Hard- 
ing, of Colorado Springs, of counsel), for 
plaintiff in error, Wm. B. Button, of Den- 
ver (Bruce B. MXK:!ay, of Denver, of counsel), 
for defendant in error. 

SCOTT, J. This is an action upon tbe 
part of tlie plaintiff in error, plaintiff below, 
to recover damage for injuries alleged to 
have been received while a guest of the An- 
tlers Hotel, at Colorado Springs, conducted 
and operated by the defendant corporation. 
The plaintiff was a resident of the city of 
Boston, Mass., and was one of a party of 
about 175 making a tour across the country. 
The party, including the plaintiff, stopped at 
the city of Colorado Springs, and became 
guests of the said hotel. 

Presumably because of so large a party to 
be cared for at one time, the hotel manage- 
ment provided one of its dining rooms par- 
tially with certain camp chairs. The plain- 
tiff, on the evening of the second day at the 
hotel, entered the dining room in company 
with two friends, husband and wife, and 
they were being seated at the same table. 
The plaintiff, while being seated, and while 
as.slsted by a waiter, eat down on the chair 
provided for her, and it Immediately col- 
lapsed, precipitating the plaintiff to the floor, 
causing the Injuries alleged to have been 
sustained. The particular chair In question 
is described as a folding camp chair, with 
perforated wood back and seat The other 
chairs were as hereinafter stated, and at 
least a part of theui were camp chairs, and 
presumably of the same description. 

Tlie allegation in the complaint as to neg- 
ligence is that the defendant, "neglectful of 
its duty, carelessly, negligently, knowingly, 
recklessly, wantonly, and maliciously invited 
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the plaintiff to the tiM'Ot ft cttalr which was 
unsafe, and known to be so by the defend- 
ant company." The answer Is a g«ieral de- 
nial, and also charges contributory negli- 
gence. As to what was the character or na- 
ture of the defect In the chair used is not 
clear; In fact, this appears to be purely 
speculative. The caase was tried to a jury, 
and a v^dlct returned for the defendant. 

The assignments of error are: (a) The re- 
fusal of the court to admit certain testimony; 
(b) the refusal to submit to the Jury an in- 
struction tendered by the plaintiff; and (c) 
the giving of other instructions by the court, 
over the objections of defendant. 

[1] The testimony refused was as to the 
condition of other chairs in the dining room 
prior to the accident, and as to other acci- 
dents occurring in the dining room prior 
thereto. No testimony was offered as to the 
particular defect in the chair used by the 
plaintiff, and the same seems to have disap- 
peared, and could not be produced at the 
trial. 

Plaintiff cites many cases wherein testi- 
mony is admitted aa to the prior condition of 
the particular object or thing causing the ac- 
cident, and also of other and prior accidents 
occasioned thereby ; but In no case cited does 
it appear that such testimony was admitted 
as to the condition of similar objects or 
things In the same vicinity, or as to previous 
accidents occasioned by similar objects or 
tilings, not related to the object whidi was 
the direct cause of the accident 

The testimony discloses that the chairs In 
the dining room were not aU of the same 
make or design, or of similar defective con- 
dition, but, on the contrary, that some were 
solid framed, some cane bottomed, and others 
of the type of the chair in question. Hence 
It cannot be justly reasoned that a defect in 
one should give notice to the defendant of a 
dangerous condition In the particular dxalt 
in question. It Is true that In cases where 
the specific defect is of such a character that 
the general condition, as in case of a side- 
walk, would naturally draw attention to the 
precise defect complained of, that such gen- 
eral condition is sometiqes admitted. Ly- 
on V. Grand Rapids, 121 Wis. 609, 99 N. W. 
311. 

But the condition of one particular chair 
in a large dining room could not be expected 
to give notice of the condition of any other 
one chair, though, If such defective condition 
was known to be general with the chairs 
used, it might be permissible as tending to 
show a prudent duty upon the part of the 
landlord to examine all of them. The rule 
in thl* respect, as stated by Wlgmore on E>vl- 
dence, Is "that the prior injury or defect 
should be one which, if known, would natur- 
ally warn the person charged of the exist- 
ence of the defect In question. It should be 
so closely associated with the one in ques- 
tion that the discovery of the one would 



naturally lead to tbe diaaorecy of %ho latter, 
or would warn of its existence." 

It is said In B. O. S. By. Co. v. Campbell, 
44 Odo. 1, 96 Pac. 986: "In an action for 
negligence the general rule is that ovidence 
of other Independent and disconnected acts 
of negligence, which could not have contrib- 
uted to the plaintiff's injuries, is not ad- 
missible to establish the negligence charged," 

The testimony complained of was p(oi)erly 
excluded. 

[Z] That part of the instruction complain- 
ed of as having been refused by the court is 
as follows: "And if you find that the defend- 
ant, had it used reasonable care, would have 
known of the defect in the chair provided for 
plaintiff, if you find the same was defective, 
it would be liable in this action, although it 
had not actual notkte of tbe defect" 

The law in this respect Is reasonably well 
stated in other instructions, and tbe expres- 
sion, "had it used reasonable care," would 
appear to be an assumption upon the part of 
the court that the defendant did not use rea- 
sonable care. We see no error in the refusal 
of this language as an instruction. 

fS] The objection as to instructions given 
and numbered 3, 4, 7, and 10 Is of more seri- 
ous concern. It is contended by the appellee 
that we may not consider these several in- 
structions on appeal, for the reason that suf- 
ficient and proper objections and exceptions 
were not made at the time. The defendant 
in error dtee Basse v. Herring, 36 Colo. 383, 
85 Pac. 629, In support of this contention and 
wherein it la held: "When one instruction 
contains two or more independent and dis- 
tinct propositions of law, one of which is 
right and another, or the others, wrong, a 
general exception directed to tbe whole In- 
struction will not entitle the party to be 
heard as to that portion of the instruction 
which he deems to be wrong." This must be 
regarded as the rule of this court, not only at 
the time of the decision in that case, but 
before and subsequent. But it cannot be the 
rule where the Instruction contains but one 
proposition of law, for a specific objection to 
a single legal proposition is all that can be 
reasonably asked ; and the objection is suffi- 
ciently specific If It calls the attention of 
the trial court to that particular proposition. 
In the present case the objection was made 
to each instruction separately, and not as one 
general objection to all Instructions. An ex- 
amination of the Instructions complained of 
makes it clear that neither one of them con- 
tains more than one proposition of law; and 
that each of them is subject to the identical 
criticism. 

[4] Instruction No. 7 is as follows: "(7) The 
court Instructs the jury that the burden of 
proof is on the plaintiff to establish, by a 
preponderance of the evidence, that the de- 
fendant invited the plaintiff to sit in a chair 
which was unsafe and out of repair, and 
known by the defendant to be unsafe and out 
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af repair prior to the happening of the aed- 
dent complained of; and that tbe injuries oc- 
curring to the plaintiff were tlie natural and 
Iirobable consequences of such negligent act 
on the part of the defendant." 

This purports to set forth certain prerequi- 
site determinations of fact, in order to law- 
fully establish, by proof, the question of neg- 
ligence under the law, as applicable to the 
case. It Is not possible to conceive of more 
than the one legal proposition In this state- 
ment In French v. Guyot, 30 Colo. 227, 70 
Pac. 684, cited by counsel, it was said: "It 
has been held by this court that a general 
exception to an instruction which contains 
more than one proposition of law is not an 
exception which entitles the party to have 
the alleged error reviewed in this court." In 
that case there was but the one general ob- 
jection to all instructions, including those ad- 
mittedly good, so that the court was not even 
advised as to the specific instruction or in- 
structions, relied on as being erroneous. 

National Fuel Co. v. Green, 60 Colo. 307, 
115 Pac. 709, also relied on by counsel, does 
not sustain their contention in this case; 
for there the instruction to which objection 
was made contained three distinct proposi- 
tions of law, each relating to a different item 
of damage involved in the case, viz., damages 
to be allowed during plaintiff's minority, 
damages subsequent thereto, and damages on 
account of expenses incurred, In each of 
which a different rule of law obtained as to 
measure of damage. 

It was not Intended to be the rule of this 
court that an objection should embrace an ar- 
gument, but rather that the attention of the 
court should be called to each particular 
legal proposition objected to. Holding, there- 
fore, as we do, that the instruction now be- 
ing considered contained but one legal propo- 
sition, the objection thereto, as stated, was 
sufficient It is not seriously contended by 
counsel for defendant that the instruction 



correctly states the law. If tbe pleadings are 
suoiciently broad to cover a proper statement 
of the law in that respect The objection to 
the instruction is that it holds the defendant 
liable only in case of actual knowledge; 
for it declares, "and known by the defendant 
to be unsafe and out of repair," thus over- 
looking tile legal proposition as to the duty 
imposed on the defendant In such cases la 
the matter of the exercise of reasonable care. 
For the law holds the defendant to the exer- 
cise of reasonable care to the same extent as 
in case of actual knowledge. Particularly is 
this the rule in case of hotel keepers, livery 
stable keepers, and common carriers, as it 
relates to the patrons of these. 

[S] But it is said that the complaint In 
this case alleges knowledge and omits the al- 
ternative usually pleaded in such cases, "or, 
by the exercise of ordinary care, could 
have known," etc. ; and therefore the latter 
duty is not within the pleadings, and such an 
Instruction is, for that reason, improper. 
While the form of the complaint is not to be 
commended in this respect, yet the charge as 
to knowledge must, of necessity, embrace and 
include the full requirement of the law in 
that respect. 

But the instruction not only does not un- 
brace more than one proposition of law, but 
the four instructions complained of embrace 
but one and the same proposition of law, 
and the same erroneous statement is includ- 
ed in each, thus unnecessarily and wltbont 
reason repeating the error, so that in this 
case it became flagrant. By these instruc- 
tions the pUintlff was denied a substantial 
right, for it is difficult in any case to prove 
actual notice; and to sustain the instruc- 
tions complained of would be to overrule an 
unbroken line of precedent in this court 

Judgment reversed, and the case remanded. 

MUSSKR, a J., and CARRIOUES, J., axu- 
currlng. 
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EVANS T. CHBTENNB CBMB3NT, STONE & 
BRICK CO. 

(Snprene Court of Wyoming. Match 24, 1913.) 

L WOBK AMD liABOB (| 22*)— ▲nDlIP8^^— 

PrnnoK. 

Where a petition in aasumpstt, after alleg- 
ing plaiDtlfir* corporate capacity, alleeed that 
between certain dates plaintiff, at defendant's 
icqncst, farnished materials and labor and con- 
structed a cement sidewalk around defendant's 
property situated, etc., and that the labor and 
materials so furnished and the sidewalk so con- 
strncted were of the leaaonable value of $103,20, 
which sum was due and nnpaid, was sufficient. 

[Ed. Note.— For other cases, see Work and 
lAbor, Cent. Dig. { 41; Dec. Dig. { 22.*] 

8. WoBK aud Labob ({ 11*)— Qdantdk Ueb- 

UIT— EJXPBBSS CONTBACT. 

Where plaintiff sued for work, labor, and 
materials in the construction of a sidewalk, the 
fitct that it appeared that there was an express 
contract between the parties for the construc- 
tion of the walk did not bar plaintiff's right to 
recover the contract price ; it being regarded as 
the reasonable Talne of the work, labor, and 
materials. 

[Eki. Note.— For other cases, see Work and 
Labor, Cent Dig. { 26 ; Dec. DSg. { 11.*] 

8. Afpbal and EBaoa (I 1002*)— Rbvxbw— 
Vbbdict— Conflicting Eviobncb. 

A judgment would not be reversed as not 
nstained by the evidence, where it was con- 
flicting and there was snfficient evidence of 
each material fact to support the findings. 

[Ed. Note.— For other cases, see Appeal aud 
Error, Cent Dig. f| 3935-^937; Dec. Dig. f 
1002.*] 

Error to District Conrt, Laramie Oonnty; 
Cbarlea E. Carpenter, Judge. 

Action by the Cbeyenne Cement, Stone ft 
Brick Company against David P. Evans. 
Judgment for plalntur, and defendant brings 
«cror. Affirmed. 

See, also, 122 Pac. 68& 

Ray E. Lee and Charles F. Mallin, both of 
Cbeyenne, tor plaintUT in error. Marlon A. 
KUne^ of Clieyenne, for defendant in error. 

BBARD, 3. This case was brought by the 
defendant in error as plaintiff against the 
plaintiff In error as defendant in Justice court 
to recover the amount claimed to be due from 
said defendant to the plaintiff for the con- 
struction of a cement sidewalk. The case 
was tried to a ]ury in justice court resulting 
III a verdict and judgment in favor of plain- 
tUT and against the defendant for $163.28 
and costs. The defendant, Evans, api)ealed 
the case to the district court of Laramie 
county, where the case was tried de novo to 
the court, without a jury, and judgment was 
again rendered for the plaintiff and against 
defendant for the sum of $163.28 and costs, 
and defendant brings error. 

The plaintiff, in its petition filed in the 
Justice court, after alleging the corporate ca- 
pacity of plaintiff, alleged, in substance, that 
between the 14th and 2Sth days of Septem- 



ber, 1006, plaintiff, at the reqnest of defendr 
ant, furnished materials and labor and con- 
structed a cement sidewalk around defend- 
ant's property situated at the southeast cor- 
ner of House and Twenty-Third streets in 
the dty of Cheyenne; that the labor and ma- 
terials so furnished and the sidewalk so con- 
structed were of the reasonable value of 
$163.28; that said sum was due and unpaid. 
The defendant filed an answer denying each 
and every allegation of the petition; and for 
a second defense alleged, in substance: That 
the plaintiff made and entered into the fol- 
lowing contract or agreement with defendant, 
to wit: "Cheyenne, Wyoming Sept 14, 1908. 
Blr D. P. Evans, Cheyenne, Wyo. — Dear Sir: 
We propose to construct a cement sidewalk 
one hundred eight (108) feet long and five (5) 
feet wide aJong the wiest side of your resi- 
dence more fully described as No. 301 El 2S 
Street Will furnish all labors and mate- 
rial, and put in same according to the city 
specifications, and guarantee a first class job 
In every respect for the sum of $70.20. Chey- 
enne Cement, Stone & Brick Co., by D. E. 
Clark, Treasurer." That defendant accepted 
the terms of said agreement and plaintiff pro- 
ceeded to lay said walk, but did not do so in 
accordance with the terms of said agreement, 
in that it did not lay said walk on the grade 
established by the city engineer, and failed to 
make the walk of the required thickness, and 
did not properly mix the materials used in 
Its construction. That under an oral agree- 
ment between the parties plaintiff constructr 
ed a walk on anoUier side of said premises 
on the same terms, and alleges the same de- 
fects as stated above. Plaintiff replied oral- 
ly, denying the new matter set up in the an- 
swer. 

On the trial in the district court the court 
found generally for the plaintiff, and also 
found that plaintiff had substantially com- 
plied with the conditions of its contract with 
defendant; that the walk is of the thickness 
required by the dty specifications; that the 
materials used were of the proper kind and 
were properly mixed; that, while part of 
said sidewalk is not on the established slde- 
vralk grade of the dty, the city engineer and 
the defendant both saw it while it was being 
constructed and made no objections to its be- 
ing constructed on the grade on which It was 
being construded; that neither the city nor 
its engineer has condemned the walk or or- 
dered its removal although it has been laid 
for nearly two years; that defendant ex- 
pressed himself satisfied with the walk and 
willing and ready to pay therefor upon the 
approval of the city engineer; that after the 
construction of the 108 feet of the walk the 
parties entered into a new contract for the 
construdlon of the remainder of the walk 
(on the other side of the lot); tliat the con- 
trad did not require that the walk be ap- 
proved or accepted by the dty engineer; that 
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defendant accepted eald walk and haa en- 
Joyed the use and benefit of the same; that 
It Is of substantial benefit and value to the 
premises; that it Is of the reasonable value 
of $163.28. 

[1] Beside the contention of counsel for 
plalntitC in error that the findings of the court 
are not sustained by the evidence, it is con- 
tended that the court erred in several par- 
ticulars which 'we will notice briefly. It is 
urged that the petition does not state a cause 
of action. But we think the objection Is not 
well taken. The petition Is substantially in 
the form approved In Whlttaker's Code 
Forms, p. 26; Bradbury's Rules of Pleading, 
p. 865, Form No. 172; and 3 Sutherland's 
Code Pleading, Practice & Forms, | 5185, 
Form No. 1464. 

[2] It Is also contended that, as the peti- 
tion claims on a quantum meruit, the plain- 
tiff must recover on his quantum meruit or 
not at all. That question was passed upon in 
Hecht V. Stanton, 6 Wyo. 84, on page 91, 42 
Pac. 749, 43 Pac. 508, where in the opinion on 
petition for a rehearing, the court said: "As 
we understand the argument on behalf of 
plaintiff in error, the position Is taken that 
defendant in error must recover upon his 
quantum meruit or not at all, although the 
evidence may show that he is entitled to re- 
cover under the contract set up by plaintiff 
in error in his defense. We cannot agree to 
this proposition. Neither do the authorities 
cited sustain It The contract mlijht change 
the amount of recovery, but could not pre- 
clude an Inquiry as to whether anything was 
due to defendant in error or not." In that 
case the cause of action stated In the petition 
was that the plaintiff had at the Instance 
and request of defendant made, excavated, 
and constructed an irrigating ditch, and in 
so doing had necessarily removed 29,432 cu- 
bic yards of stone, gravel, and earth, which 
was reasonably worth ten cents per cubic 
yard, or a total sum of $2,943.20, and admit- 
ted payment of $1,009. Defendant answered 
denying performance of the work as alleged, 
and as a separate defense averred that plain- 
tiff had commenced the construction of the 
ditch, that the work so commenced was not 
doue upon any promise of defendant to pay 
the rea.sonable value of the work, but that it 
was done under an express contract In writ- 
ing. The terms of the contract were set out, 
and the failure of plaintiff to cou.struct the 
ditch accordiiig to the terms of the contract 
was alleged. In the present case the plaintiff 
alleged that it constructed the walk at the 
request of defendant, and that the labor and 
materials were reasonably worth so much — 
the price mentioned in the contract pleaded 
by defendant — and that defendant had faUed 
to pay therefor. Defendant denied generally 
those allegations and averred that the work 
was done under a special contract and that 
the work failed to comply with the contract 



In three particulars, vis.: (1) The materials 
were not properly mixed; (2) the walk was 
not of the required thickness; and (3) that 
it was not OD the established grade. The two 
cases are alike in principle, and the same 
rule applies to each. "It is settled law that 
where the contract has been fully performed 
by the plaintiff, and nothing remains to be 
done but the payment of the money by the 
defendant. It is not necessary to set out or 
declare upon the special contract, but the lia- 
bility of the defendant may be enforced un- 
der a count for the reasonable value of the 
services." B. D. Metcalf Co. v. Gilbert, 19 
Wyo. 331, 340, 116 Pac. 1017, 1020: "Where 
the complaint Is upon a quantum meruit, 
proof of a special contract for a given price 
does not necessarily defeat the plaintiff's re- 
covery, but the price fixed by the contract be- 
comes the quantiun meruit in the case." 22 
Bncy. P. & P. 1378. In the case at bar the 
walk had been completed, and the defendant 
was not misled by the form of the pleading, 
and he had the opportunity to make, and did 
make, bis defense under the contract pleaded 
by him. He failed, in the Judgment of the 
court, to sustain his defense, but was not 
prejudiced by the form of plaintifTs pleading. 

[3] On a number of questions of fact in the 
case the evidence was conflicting; but there 
was sufficient evidence on each of them to 
support the findings; and under the well-set- 
tled rule, when such is the case, the Judg- 
ment win not be reversed on the ground that 
it is not sustained by the evidence. We find 
no prejudicial error in the record, and the 
Judgment of the district court Is afilmied. 

Affirmed. 

SCOXT, C. J., and POTTER, J., concur. 



THOMSON v. STATE. 

(Supreme Court of Wyoming. -March 24, 
1913.) 

Labcent (I 83*)— Vkbdiot— Statement of 

AUOUHT. 

Ck>mp. St. 1910, I 5832, makes one who 
steals any horse, etc., of value, guilty of a fel- 
on.v. Section 6252 provides that, when an in- 
dictment charges an offense aealnst another's 
property by larceny, etc., the jury on convic- 
tion shall declare in their verdict the value of 
the property stolen. Held, that a verdict in a 
prosecutioD for horse theft, which merely found 
accused guilty as "charged In the information," 
was fatally defective for not statiug the value 
of the horse, though the ioformatioa did not 
allogp any oarticular value. 

[Ed. Note.— For other cases, see Larceny, 
Cent. Dig. i 208; Dec. Dig. f 83.*] 

Ehrror to District Court, Weston County; 
Carroll H. Parmelee, Judge. 

Daniel Thomson was convicted of horse 
theft, and brings error. Reversed and re- 
manded for new trial. 
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▲. H. Beach, of Newcaatle, and Camplln & 
O'Bfarr, «f Sheridan, for plaintiff in error. 
D. A. PRfiton, Atty. G^i,, for the ^tate. 

BEARD, J. The plaintUf in error, Daniel 
Thomson, was informed against, tried, and 
convicted in the district court of Weston 
CQnnt7, of the crime of stealing a horse, and 
was sentenced to a term in the penitentiary. 
He hrings the case here on error, seelcing a 
reversal of ttiat Judgment 

The information was filed nnder the pro- 
visions of section 5832, Comp. Stat 1910, 
Which provides: "'Whoever steals any horse, 
mule, sheep or neat cattle, of value, • ♦ • 
shall be deemed guilty of a felony, and upon 
conviction thereof shall be Imprisoned in the 
penitentiary not less than one year nor more 
than ten years." The information charged 
the defendant below, Thomson, with stealing 
one horse (describlug It) of value the prop- 
erty of James Ryan. On the trial the jury 
returned the following verdict: "We, the 
Jury, being lawfully impaneled and duly 
sworn In the above-entitled cause, do find 
the defendant guilty as charged In the in- 
formation." The sufficiency of the verdict 
to support the judgment Is the Important 
question In the case. The statute provides: 
"When the indictment charges an offense 
against the property «of another by larceny, 
embezzlement or obtaining under ftilse pre- 
tenses, the Jury, on conviction, shall ascer- 
tain and declare In their verdict the value 
of the property stolen, embezzled or falsely 
obtained." Section 6252, Comp. Stat 1910. 
The Attorney General argues that this sec- 
tion of the statute does not apply to the 
case at bar for the reason that horse steal- 
ing is declared to be a felony regardless of 
the value of the animal stolen, and for the 
further reason that at the time section 6252, 
supra, was adopted, horse stealing was in- 
cluded in the statute defining larceny gener- 
ally, and to be a felony the value must be 
$25 or more, and if below that amount it 
would be a misdemeanor only; and that in 
that state of the law it was necessary tot 
the Jury to ascertain and return in their ver- 
dict the value of the property stolen in order 
to determine the grade or degree of the 
crime, and that it is necessary for the Jury 
to do so only in those cases in which the 
value determines the degree of crime. He 
has cited a number of authorities to the 
effect that, where the statute makes the 
stealing of a particular article or kind of 
property a felony without regard to its val- 
ue, it la not necessary, in the absence of a 
statute requiring it, to allege or prove any 
particular value, or for the jury to find and 
return the value In their verdict, and that 
a general verdict of guilty as charged in the 
indictment or information would support the 
judgment 

In none of the states from which decisions 
have been cited by the Attorney General, and 



numerous othcfta which we 'have examined 
and wlillch' bo hold, do we find a statute 
like ours. So far as we have been able to 
discover, Ohio and Nebraska are the only 
states having such a statute, and in each of 
them the language is identical with that of 
the section above quoted. In Armstrong v 
State, 21 Ohio St 357, this section of the 
statute and the precise question Involved in 
the present case was decided. It was there 
held that the statute was peremptory and 
applied to horse stealing, which was a felony 
whatever the value of the animal stolen. 
The court said: "Horse stealing ts larceny, 
and the languase employed in the 167th sec- 
tion of the Code (our section 6252, supra) 
is clearly broad enough to embrace that of- 
fense. It expressly Includes in Its provisions 
the offense of obtaining property by false 
pretenses, and the grade of punishment af- 
fixed to this offense by the statute, like that 
of horse stealing, does not depend upon the 
value of the property obtained. Since then 
the section applies expressly to one of these 
offenses, we cannot well hold that it has no 
application to the other, for there is no reason 
for applying it in one case that is not equally 
strong in the other. The determination of 
the grade of punishment is not then, the 
only reason for this provision of the Code. 
Although the value of the property stolen in 
one case, or falsely obtained in the other, 
may not affect the grade or kind of penalty 
imposed for these offenses, it may influence 
the degree of punishment to be inflicted. The 
Statute gives a wide discretion to be ad- 
judged, on conviction. In this view, it may 
have been regarded as material to the sub- 
stantial rights of the defendant that the 
actual value of the property stolen, or false- 
ly obtained, should be ascertained and re- 
turned in the verdict, and that it should not 
be left, as on a general verdict of guilty, 
according to respectable authority it might 
be (Bish. Crim. Proc. { 719), to be Implied 
to be the amount stated in the Indictment 
But whatever reasons may have Induced the 
enactment of the section. Its terms are such, 
we are constrained to hold, that the offense 
for which the defendant was tried was em- 
braced in its provisions. To hold the re- 
verse would virtually be a Judicial repeal 
of the section. The verdict was not there- 
fore, in accordance with the express requisi- 
tion of the statute, and should have been set 
aside on the motion of the defendant made 
for that purpose. It follows that the Judg- 
ment must be reversed, and the cause re- 
manded for a new trial." 

The Code of Criminal Procedure contain- 
ing what Is now section 6252, Comp. Stat 
1910, was adopted by the First Territorial 
Legislature of Wyoming and was approved 
December 10, 1869 (section 156, c. 74, tit 13, 
Laws 1869). The Crimes Act passed by the 
same Legislature and approved on the same 
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daj did not make the stealins of a bone of 
leea value tban $26 a felony, but did make 
tlifi obtaining of property, of whatever value, 
by false pretenses, a felony. Section 139, a 
8, tit 10, Laws 1869. So that what Is said, 
in the above quotation, by the Supreme Court 
of Ohio, applies with equal force to our stat- 
ute and need not be repeated. 

In Holmes ▼. State, 58 Neb. 297. 78 N. W. 
641, a case of larceny from the person, the 
court, after quoting at length from Arm- 
strong v. State, supra, said: "We are entire- 
ly satisfied with the reasoning employed In 
the opinion from which we have just quoted, 
and think it states the correct rule. In Mc- 
Coy V. State, 22 Neb. 418 [35 N. W. 202], the 
prisoner was tried on the charge, and de- 
clared guilty by general verdict, of the crime 
of larceny as bailee, and no value of the 
property was stated in the verdict In an 
opinion of this court it was aald, after quot- 
ing section 488 of the Criminal Code (same 
as our section 6252): This provision of the 
Code, although clearly applicable to the case 
at bar, was wholly Ignored. Its provisions 
are mandatory and cannot be evaded. The 
verdict therefore conferred no authority up- 
on the trial court to enter a judgment or sen- 
tence by which plaintiff In error was convict- 
ed of felony.' " The judgment was reversed 
and the cause remanded. See, also, Fisher v. 
State, 52 Neb. 631, 72 N. W. 054; McGormlck 
T. State, 42 Neb. 866, 61 N. W. 09. In the 
case at bar the Information clearly charges 
an offense against the property of another 
by larceny, and In our opinion comes within 
the provisions of section 6252, supra, and 
that they are mandatory ; and for that rea- 
son the Judgment of the district court will 
have to be reversed. Were It not for the 
express command of the statute, we would 
not feel Inclined to do bo; but whatever 
may have been the reasons which Induced 
the Legislature to make the provision, it has 
done so, and we agree with the Ohio court 
that "to hold the reverse would virtually be 
a Judicial repeal of the section." 

The giving of certain instructions to the 
Jury and the refusal to give others requested 
by defendant are assigned as error. We 
have considered the instructions given and 
think they fairly presented the law of the 
case to the Jury on the evidence, with the 
exception that the Jury should have l>een in- 
structed that if they found the defendant 
guilty they should ascertain and declare tn 
their verdict the value of the property stol- 
en. Other errors assigned are not likely to 
occur on another trial of the case and need 
not be considered. 

For the reasons stated, the Jndgmoit of 
the district court Is reversed, and the case 
remanded for a new trial. 

Beversed. 

SCOTT, 0. J., and POTTER, X, oonenr. 



fft Kan. M> 
BROWNING ▼. BROWNING. 
(Supreme Court of Kansas. March 8, 1913.) 

(SvTlaiut by the Court.) 

1. MabbIAOE ({ 58*)— LlCENSB— MiNOBS— Aw- 

NULMENT— Grounds. 

A statute, forbiddini; under criminal pen- 
altiei the performance of a marriage ceremony 
without the issuance of a license, and the is- 
suance of a license for the marriage of a minor 
witbont the consent of the parent or guardian, 
does not authorize the annulment of a marriage 
entered into by a minor without such consent. 

[Ed. Note. — For other cases, see Marriage^ 
Cent Dig. ft 115-123; Dec. Dig. { 6a»] 

2. Mabriaos (I 58*)— MinoBS— ANmTI.ltK!<T. 

Such a statute does not bring a minor 
within the operation of a provision authorizing 
the annulment of a marriage, either party to 
which is incapable, from want of age, of coB' 
tracting it 

[Ed. Note.— For other cases, see Marriage^ 
Cent Dig. {{ 115-123 ; Dec. Dig. { 6a*] 

3. DivoBci (5 18*)— Grounds— "Fbaud." 

Ordinarily the concealment by a woman of 
her prior uncbastity is not a ground either for 
the annulment of her marriage or the granting 
of a divorce; but where a woman of 30 in- 
duces a boy of 19 to marry her, without the 
knowledge or consent of either parent or guard- 
ian, representing to him that she had been di- 
vorced from a former husband, when in fact 
he had procured a divorce from her on the 
ground of adultery, her conduct constitutes 
fraud for which a divorce may be granted. 

[Ed. Note.— For other cases, see Divorot^ 
Cent Dig. §§ 35-38 ; Dec. Dig. { la* 

For other definitions, see Words and Phraseiu 
vol. 3, pp. 2942-2954 ; voL 8, p. 7666.] 

4. PUBADINO (I 34*)— CONSTRUOTIOK— PaMXO- 
ULAB Al,I.EOATI0NS. 

An allegation that a wife had not been H- 
vorced from a former husband, as against a de- 
murrer, will be construed as intended to mean 
that such husband was still living, although no 
direct statement is made to that effect 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. fS 66-75; Dec Dig. i 34.*] 

5. Mabbiaoe (I 68*)— ANRtrucKNT— OBomroaL 

The fact that at the time of her marriage 
a wife had a former husband, living and undi- 
vorced, is a ground for a decree of nullifica- 
tion, 

[Ed. Note. — For other cases, see Marriagaw 
Cent Dig. ii 115-123 ; Dec. Dig. i 5a*] 

(Additional Byllaiut hy Bditorial Staff.) 

6. 'Mabbiaoi (S S*)— Minobs— Aas or Coir- 

BENT. 

There being no statute in Kansas fixing 
the age at which persons are capable of enter- 
ing into the marriage relation, the common law, 
fixing the ages at 14 and 12 respectively, gov- 
erns. 

[Bd. Note. — For other cases, see Marriage^ 
Cent Dig. t 24; Dec Dig. { S.*] 

Appeal from District Courts Woodson 
County. 

Suit by R. M. Browning, a minor, by Anna 
Laura Browning, as his guardian and next 
friend, against Beatrice L. Browning. Judg- 
ment for defendant and complainant ai>- 
peals. Beversed and remanded, with direc- 
tions. 



*Fer otber cases sm sasM teplo and section NUUBBa tn Dee. Dig. * Am. Dig. Kej-No. Bwlas * Ew'r Indexw 
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S. C. Holnfea, of Tatea Center, for appel- 
lant O. R. Stephenson, of Yates Center, for 
appellee. 

MASON, J. R. M. Browning brought an 
action to annul the marriage which had tak- 
en place about a year before between him- 
self and Beatrice I>. Browning, on the ground 
that it was entered into during his minority 
without the knowledge or consent of his 
parent or guardian, In violation of the stat- 
ute. A demurrer to his petition was sus- 
tained, whereupon it was amended by the 
addition of other grounds. The trial court 
held the amended petition to be insufficient, 
and the plaintiff appeals. 

[1] The statute provides that "the mar- 
riage relation shall only be entered into, 
maintained or abrogated as provided by 
law." Gen. Stat 1909. f 4855. It is made 
a misdemeanor for any one empowered by 
law to join others In marriage to do so wltn- 
out a license therefor having been Issued by 
a probate judge. Section 4858. The issu- 
ance of a license for the marriage of a mi- 
nor Is forbidden, except with the consent of 
the father, mother, or guardian. Section 
48.59. The statute does not declare that the 
marriage of a minor entered into without 
the consent of the parent or guardian Is 
Told, and, in the absence of a provision to 
that effect, sudr legislation is construed as 
Intended to prevent such marriages as far 
as possible, but not to avoid them if they 
are once entered Into. The general accept- 
ance of this rule Is shown by the following 
expressions, and by the cases cited In their 
support : "In nearly all of the states of the 
Union the marriage laws require the consent 
of parents or guardians before the marriage 
license is Issued to minors, and Impose penal- 
ties upon the officers Issuing a license or 
conducting a marriage ceremony without such 
consent Such statutes are merely directory 
and do not render void a marriage without 
such consent." 19 A. & B. Encycl. of L. 
1191. "Unless the statute expressly declares 
a marriage contracted without the necessary 
consent to be a nullity, it is to be constru- 
ed as only directory in this respect, so that 
the marriage will be valid, although the dis- 
obedience to the statute may entail penalties 
on the licensing or officiating authorities." 
26 Cyc. &"'.5. "It is a well-settled general 
rule that the effect of statutes prohibiting 
clergymen or magistrates from marrying mi- 
nors without the consent of their parents or 
guardians, or forbidding the Issuance of 
marriage licenses without suoh consent, and 
prescribing a penalty in case of violation 
thereof, is not to render such marriages void 
when solemnized without the required con- 
sent the statutes being regarded as direc- 
tory only, in the absence of any provision de- 
claring such marriages absolutely void." 
Note, 17 Ann. Cas. 94. "Statutes regulating 
tbe marriage of minors generally provide In 



addltfon to the period of dlsaUUI^ created 
by fixing the age of consent for the parties 
themsdves, a period dnring which the con- 
sent of parents is required before the. mar- 
riage can take place. Statutory provision ha 
sometimes made allowing parents or one of 
the parties to avoid such a marriage by 
means of Judicial Interposition; but where 
the statute is merely prohibitory, it has been 
generally held that a marriage contracted 
without the required parental consent is not 
void because of the fact that such consent 
was not obtained; In other words, the con- 
sent of parents Is not necessary to the valid- 
ity of the contract" Note, 22 L. B. A. (N. 
S.) 1206. 

[2, S] The act already referred to. In the 
case of a groom under 17 years of age^ or of 
a bride under 15, requires the consent of the 
probate Judge, as well as the parent or 
guardian ; but we haT« no statute fixing the 
age at which persons are capable of' enter- 
ing into the marriage relation. The common 
law therefore governs; the ages being 14 
and 12, respectively. That it was not the 
legislative purpose to nullify marriages en- 
tered Into by minors In violation of the sec- 
tions of the statutes referred to appears 
from the dllferent language used with re- 
spect to marriages between persons within 
the forbidden degrees of relationcdilp, which 
are declared to be absolutely void. Gten. 
Stat 1909, I 4856. The statute relatb« to 
the annulment of marriages reads : "When 
either of the parties to a marriage sftall be 
Incapable, from want of age or understand- 
ing, of contracting sncli marriage, the same 
may be declared void by the district' court. 
In an action brought by the Incapable par- 
ty." Gen. Stat 1909. ( 6272 (Code Civ. Proc. 
{ 677). It is obvious that when this statute 
was enacted the phrase "Incapable from 
want of age" referred to the age of consent 
to marriage as fixed by the common law, 
since there was then no statute whatever 
relating to the age of the groom or bride. 
In forbidding the Issuance of a license for 
the marriage of a minor without the con- 
sent of the parent or guardian, the Legisla- 
ture Is to be regarded, for the reasons 
already Indicated as Intending to prevent 
minors from the Improvident exercise of 
the power to enter the marriage relation, 
rather than to deprive them of the capacity 
to do so. The ruling of the trial court In 
sustaining the demurrer to the original peti- 
tion Is therefore approved. 

[3] The amended petition contained addi- 
tional allegations which may be thus condens- 
ed: .\t the time of the marriage the jilaintlfF 
was 19 years of age; the defendant 30. She 
had been married at least twice before. She 
was not of good moral character; the plain- 
tiff being ignorant of this. He had been 
acquainted with her but a short time and 
knew nothing of her character excepting 
what be bad learned from her. She told 
Digitized by VjOOQIC 
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Mm she had left Iter second liuBband and 
obtained a divorce from him, when In foct, 
as the plaintiff afterwards learned, her sees 
ond hosband had obtained a divorce from her 
on the gronnd of adultery. She bad been 
arrested at different times for conduct un- 
becoming a lady. During her married life 
with the plaintiff she received letters and 
had correspondence with other men and re- 
ceived money from them. The defendant 
induced plaintiff to marry her, taking advan- 
tage of his youth. She only entered Into the 
marriage for the purpose of getting the plain- 
tiff to support her until she could find some 
other companion who would suit her better. 
The plaintiff contends that the facts so 
pleaded are sufficient to Justify the annul- 
ment of the marriage on the ground of fraud. 
The fact that the statute enumerates certain 
grounds for annuUng a marriage does not 
Imply that no others exist. Powell v. Powell, 
18 Kan. 371, 26 Am. Rep. 774. Fraud has 
been held to be a ground of annulment, even 
where, as in this state, it is made a cause of 
divorce. Foss v. Foss, 12 Allen (94 Mass.) 
26. But the grounds upon which, because of 
fraudulegt r^resentatlons, a marriage may 
be annuled or a divorce granted, are very 
different from those justifying the setting 
aside of an ordinary contract The most se- 
rious charge contained in the amended peti- 
tion is the concealment of the fact by the de- 
fendant that her former husband had obtain- 
ed a divorce because of her adultery. It 
must be regarded as the settled law, being 
determined by the great weight of authority, 
that the concealment by a woman of her pre- 
vious unchastlty is not sufficient to Justify 
either an annulment of the marriage or the 
granting of a divorce. This sufficiently ap- 
pears from the following texts, and the notes 
thereto: "Fraud which vitiates the marriage 
contract is cause for Its annulment But the 
fraud or falsehood must be one which goes 
to the very fundamentals or essentials of the 
marital relation; deceit, concealment, or mis- 
representation concerning the party's health, 
character, wealth, social position, previous 
history or habits, is not sufficient for this 
purpose, except perhaps in New York, where 
the rule has been broadly laid down that ev- 
ery misrepresentation of a material fact, 
made with Intent to induce the other party 
to enter into the marriage contract, and with- 
out which it would not have been made, au- 
thorizes its annulment" 26 Cyc. 905. "The 
concealment by the wife of the fact that she 
had committed fornication before marriage 
is not fraud constituting ground for divorce." 
14 Cyc. 595. "The degree of fraud sufficient 
to vitiate an ordinary contract will not afford 
sufficient ground for the annulment of a mar- 
riage. It is not sufficient that the iwrty re- 
lied upon the false representations and was 
deceived, or that Important and essential 
facts were concealed with Intent to deceive. 
The marriage relation is a status controlled 



and regulated by considerationB of public 
policy which are paramount to the rights of 
the parties. * ♦ • It is contrary to pub- 
lic policy to annul a marriage for conceal- 
ment by a woman of her unchastlty prior to 
marriaga Antenuptial Incontinence is not a 
ground for annulment or for divorce." 19 
A. & E3. Encycl. of L. 1184, 1185. "Not even 
does the concealment of previous unchaste 
and Immoral behavior in general vitiate a 
marriage; for, although this seems to strike 
Into the essence of the contract, yet public 
policy pronounces otherwise, and opens mar- 
riage as the gateway to repentance and vir- 
tue." Sehouler's Domestic Delations (5th 
Ed.) i 23. "Concealment by a woman of her 
prior marriage, or even her misrepresenta- 
tion In that rcprard, is not a ground of nullity 
or divorce In the absence of statute, and so 
of her unchastlty prior to marriage; for 
were it otherwise a woman who had once 
fallen would in most cases have forever clos- 
ed to her the only avenue to resiiectabUlty 
and virtue." Law of Domestic Relations, 
Spencer, sec. 70. 

It is said, however, that "some courts are 
disposed to relax the severity of the rule. 
especially when the fraud or deceit has been 
accomplished by some measure of coercion or 
Imposition, in the case of very young grlrls 
duped or decoyed into an unsuitable mar- 
riage, and in the case of aged persons of 
feeble Intelligence who have been tricked or 
deluded." 26 Cyc. 906. The circumstances 
pleaded in this case bring It within the same 
class as those referred to. The marriage 
with a boy of 19 years, brought about by an 
experioiced woman of 30, without the knowl- 
edge or consent of his parent or guardian, 
may be such an imposition as to Justify the 
interposition of a court Moreover, the de- 
fendant here is charged not merely with un- 
chastlty, but with adultery — the violation of 
her marriage vow — which had been estab- 
lished by the finding of a court and become 
a matter of public record. The plaintiff asks 
the nullification of the marriage, but also 
prays for such relief as may be found Just 
He alleges residence for 10 years in the coun- 
ty where the action is brought The amend- 
ed petition may therefore be treated as one 
for divorce on the ground of fraud. We think 
in that aspect it stated a cause of action, 
and, as the relief so afforded is ample, there 
is no occasion for any other remedy. 

[4, B] The amended petition contains the 
further allegntlon "that the said defendant 
and her first husband were not divorced, but 
that said first husband abandoned said de- 
fendant, and said defendant has never ob- 
tained any divorce from him." This seems 
intended as an averment that the defendant 
was Incompetent to contract the marriage 
with the plaintiff, and by a liberal construc- 
tion we think It should be so Interpreted, al- 
though there is no specific statement that 
her husband Is still alive. Such incapacity 
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would be a croond either of annulment or 
diTorce. 

Tbe judgment Is reversed, and the cause 
remanded for further proceedings In accord- 
ance herewith. All the Justices concurring. 



(8t Kan. 73) 

UNION PAC. R. CO. T. BOARD OP COM'RS 
OF LBAVEiNWORTH OOUNTX 
et al. (two eases), 

(Nos. 17,991, 17,992.) 

(Supreme Court of Kansas. March 8^ 1913.) 

(Svllabut ty the Court.) 

1. Drains (| 91*)— Dbainagb Distkict— Or- 
ganization— Be Facto Corporation. 

Althongh the petition preliminary to tiiie 
incorporation of a drainage district under chap- 
ter 215 of the Laws of 1905 incorrectly de- 
scribed the territory Intended to be included in 
the district, the board of county commissioners 
undertook to incorporate all the territory and 
the inhabitants thereon as a drainage district 
and to make a body politic and corporate, and 
the petitioners, the owners of the land, the pub- 
Uc officers, and the district itself has since pro- 
ceeded on the theory that all of the territory 
intended to be described in the petition consti- 
tuted a drainage district, and it has since as- 
sumed to be a corporation, and its officers have 
exercised corporate functions to the extent at 
building a levee, erecting a floodgate, and issu- 
ing bonds to pay for the same, and subsequent- 
ly levied a tax in payment of the bonds. Held, 
that the district will be deemed to he a corpora- 
tion de facto, and the tax so levied cannot be 
«njoined because of the irregularity in the or- 
ganization. 

[E!d. Note.— For other cases, see Drains, Cent. 
Dig. §1 53, 82, 102, 108; Dec. Dig. i 91,*] 

2. Drains (g 74*)— Dbainagb Distmot— Iif- 
pbovejixnt—Taxahon— Injunction. 

Where a taxp^er encourages the making 
of an improvement of a drainage district by af- 
firmative action and, in a way, induces the of- 
ficers of the district to construct a floodgate 
and levee upon his property at public expense 
by wliich be receives a benefit, he is not in a 
position to ask a. court of equity to enjoin the 
collection of a tax levied to pay for the im- 
provement because of defects in the incorpora- 
tion of the drainage district 

[Ed. Note.— For other cases, see Drains, Cent. 
Dig. M 53, 82; Dec Dig. J 74.*] 

3. OoNSTiTDTiONAi. Law (M 63, 64*)— Legis- 
I.ATIVE PowEB— Delegation. 

The drainage act (Laws 1906, C. 216) does 
not conflict with the Constitution by delegating, 
or attempting to delegate, legislative power to 
the petitioners who ask for the organization of 
a drainage district, nor because of the taxing 
powers conferred upon drainage districts. 

[Ed. Note.— For other cases, see (Constitution- 
al Law, Cent. Dig. U 91, 92, 10&-114; Dec. 
Dig. n 63, 64.*] 

(Aiiitienal BvHalnn Ay MeUtorial Staff.) 

4. DBAINS (I 76*) — IMPBOVEIIENT— Genbbai, 

Tax— NoncB to Taxpatbb— Oppobtunitt 

TO BB HEABD. 

Laws 1905, c. 215, f 7, subsecs. 11, 12, re- 
lating to the organization of drainage districts, 
provides two methods for making improve- 
ments, one by special assessment on real prop- 
erty benefited and the other by levy of a gener- 
al tax on all taxable property within the dis- 
trict. HeM. that a tax for drainage improve- 
ments on all the taxable property of the dis- 



trict was not invalid because netlee of levy and 
opportunity to be beard was not given to tax- 
pelrers ; socfa notice only being required in the 
case of special assessments by section 22. 

[Sid. Note. — For other cases, see Drains, Cent. 
Dig. U 76-81 ; Dec Dig. { 76.*] 

Appeal from District Court, Leavenworth. 
0>unty. 

Suits by the Union Pacific Railroad C!om- 
pany against the Board of County Commis- 
sioners of Leavenworth County and others 
to enjoin the collection of certain taxes 
levied on the property of the Lenape Diuln^ 
age District for the malcing of Improvements. 
From decrees in favor of defendants, com- 
plainant appeala A£Blrmed. 

R. W. Blair, a A Magaw, and B. W. 
Scandrett, all of Topeka, for appellant Lee 
Bond and J. B. Kelsey, both of licavenworth, 
M. N. McNaughton, of Tonganoxie, and C. 
W. Trickett and I!* W. Kepllnger, both of 
Kansas City, Kan., for appellees. 

JOHNSTON, C. 3. These actions were 
brought by the Union Padflc Railroad Com- 
pany to enjoin public officers from collecting 
taxes levied upon its property by the Lenape 
drainage district for the purpose of build- 
ing a levee, floodgate, and the making of oth- 
er Improvements to protect the territory 
within the district from injury by overflow 
of the river. The proceedings toward the in- 
corporation of the district were taken under 
the provisions of chapter 215 of the Laws of 
1905. The incorporation was Initiated by a 
petition in which, through a clerical error, 
the territory Intended to be Included in the 
district was Incorrectly described. The ter- 
ritory as described In the petition was "Com- 
mencing at the northwest corner of the N. 
W. ^ of section 21, township 12, range 22 ; 
running thence south to the northerly bank 
of the Kansas river at ordinary high-water 
marlc; thence down along said bank of said 
river at ordinary hdgh-water mark to a point 
due south of the northeast corner of the S. 
m. ^ of the 8. W. ^ of section 14-12-22; 
thence west 80 rods; thence south 80 rods; 
thence west to the point of beginning." The 
boundaries of the territory Intended to be in- 
cluded in the district, and which was Incor.; 
porated in it, were: "Commencing at the 
northwest corner of the N. W. % of section 
21, township 12, range 22; running thence 
south to the northerly bank of the Kansas 
river at ordinary high- water mark; theuce 
down along said bank at ordinary high-water 
mark to a point due south of the N. B. corner 
of the S. BX Vi of the S. W. % of section 14- 
12-22; thence north 80 rods; thence west 
80 rods ; thence south 80 rods ; thence west 
to the point of beginning." The dlflerence In 
the description, as will be observed, is that 
after the figures, "14-12-22," there was omit- 
ted the locative call, "thence north 80 rods." 
The error Is manifest on the face of the peti- 
tion, as the last call, "thence west to the 
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point of beginning," does not lead to tbe 
starting point. 

[1] It Is contended that because of tbe 
faulty description a part of the territory on 
'vrhlcb the tax was levied 'ft'as not within the 
district, and it is insisted that there was no 
authority in the officers to levy a tax on 
property outside the boundaries as defined in 
the petition. The actions were tried upon 
an agreed statement of facts under which It 
is made clear that the defective description 
in the petition was a mere clerical error. 
Hie error in the petition, however, was not 
carried into the other proceedings of incor- 
poration which it is stipulated were "strictly 
in conformity with the statute." All the ter- 
ritory upon which the tax was levied was 
intended to be incoriporated Into the district, 
and all the parties, Including the petitioners, 
landowners, and officers, as well as the appel- 
lant itself, proceeded on the theory that the 
territory intended to be included In the dis- 
trict was really incorporated into it It ap- 
pears that persons who owned lands and had 
residences in the district but outside of the 
territory described in the petition signed the 
Iietition for the incorporation of the dis- 
trict The levee and floodgate were built on 
the right of way of the Union Pacific Rail- 
road Company and in the district as it was 
Intended to be incorporated, but they were 
not within the territory as described in the 
petition. The company, it appears, was not 
present or represented at any meeting of the 
board of directors of the drainage district; 
but it knew of the erection of the levee and 
floodgate on the right of way, and it even 
"prescribed the conditions and elevation, the 
manner in which the levee should cross Its 
right of way and tracks, and the location of 
the floodgate." In their proceedings the di- 
rectors of the drainage district described the 
Improvement as one that benefited the entire 
district and they provided that bonds should 
be issued to build the improvements, and 
that these bonds were to be paid by a tax 
levied upon all the taxable property vrtthln 
the district The Improvements were made 
according to plans and specifications pre- 
scribed, and these extended on and over the 
right of way and tracks of the railroad com- 
pany and in a territory not described in the 
petition, but they were in the district which 
the officers undertook to incorporate. The 
tax was levied upon all the property within 
the territory intended to be described in 
the petition, and all the tax so levied has 
been paid by the owners of the property with- 
in this territory, except that levied against 
the Union Pacific Railroad Company. 

While there was an error in the initiatory 
steps taken towards the incorporation of the 
district the agreed facts of the parties show 
that the territory Intended to be organized 
into a drainage district was in fact organized 
and treated as a body politic and corporate. 
The incorporation consists of the territory 
and the inhabitants residing therein, and tbe 



whole tepritory, as well as the Inhabitants, 
have assumed to le a corporation and to 
exercise corporate functions. It was irregu- 
larly organized, of course; but the inhabit- 
ants of the entire district and the officers 
have proceeded on the theory that all the 
territory Intended to be included was in the 
Incorporated district and the drainage board 
has exercised control over the territory whtdi 
they sought to incorporate. There having 
been a bona flde attempt to create a munici- 
pality Including all tbe territory, and it hav- 
ing assumed to be a corporation and to ex- 
ercise corporate functions, It is a corporation 
de facto notwithstanding the defective peti- 
tion and the irregularity in the preliminary 
steps. Having an existence in fact under 
color of law, the regularity of the organiza- 
tion and its right of existence can only be 
challenged by the state in a direct proceeding 
for that puriMse and is not open to collateral 
attack by a private person. This principle 
was applied where the statute under which 
the municipality was created was unconsti- 
tutional. In re Short Petitioner, 47 Kan. 
250, 27 Pac. 1005. In a case where the initial 
steps to organize a corporation were attacked 
as well as the sufficiency of the petition upon 
which the order of incorporation fixing the 
boundaries of a city was based, it was held 
that the municipality, having proceeded on 
the theory that the Incorporation was effec- 
tive and having assumed to be a corporation 
and to exercise corporate functions, it was 
a de facto municipality, and the regularity of 
its incorporation or its corporate existence 
was not open to attack by a private individ- 
ual. Levitt V. Wilson, 72 Kan. 160, 83 Pac. 
397. See, also, Topeka ▼. Dwyer, 70 Kan. 
244, 78 Pac. 417, 3 Ann. Cas. 239. 

[2] Tbe error of description In the petition 
is manifestly one of form rather than' sub- 
stance, one that might have been corrected at 
any time, and it is therefore a matter of 
doubt whether upon a direct attack by the 
state the incorporation would be held to be 
Invalid as to any of the territory. Besides, 
there is good reason for the contention that 
appellant is estopped to ask an injunction be- 
cause of its attitude and actions when the 
organization was effected and the improve- 
ments made. It made no objection when 
the publication notice was given of the or- 
ganization of the district but It was not 
content with a mere passive dissent In- 
stead of silent opposition or an unresisting 
attitude, the appellant took affirmative ac- 
tion and encouraged the making of the im- 
provement and the assumption of tbe obliga- 
tions by the district to pay for them. As we 
have seen, the appellant selected the location 
for the floodgate on its right of way, pre- 
scribed the height of the levee and the man- 
ner in which it should be built across Its 
right of way and tracks. Having encouraged 
and, in a way, induced the officers of the 
district to make the outlay on its property 
and which necessarily benefited it the ap- 
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pellant Is not In a poiiltien to ask a court of 
equity to enjoin the collection of tbe taxes 
against Its property to pay for the imiMrove- 
ment. Stewart v. Com'rs of Wyandotte 
County, 45 Kan. 708, 26 Pac. 683, 23 Am. St 
Rep. 746. 

[4] One of the grounds upon which in- 
junction Is asked is that no notice was given 
appellant or opportunity to be heard when 
the board determined that the Improvements 
would benefit Its property. That would have 
been a very serious objection if a special as- 
sessment had been made to pay for the Im- 
provements. Two methods are provided for 
making improvements under the drainage 
act, one by special assessment upon the real 
estate that may be benefited by tbe improve- 
ment and In proportion to tbe benefit, and 
the other by the levy of a general tax on 
taxable property of every kind In the dis- 
trict Laws 1905, c. 215, § 7, subds. 11, 12. 
In this instance the latter method was adopt- 
ed, and the election, tbe issuance of the 
bonds, and the levy of the tax and every 
other step in the proceedings were taken un- 
der the sections of the act which provide 
that the expense of such Improvement shall 
be met by a general tax. Laws 1905, c. 215, 
It 24-26. Notice as well as a hearing is re- 
quired In the case of special assessments 
(Laws 1905, c. 215, ! 22); but no such re- 
quirement is made where a general tax is to 
be levied and a special notice or hearing of 
tliat kind is not essential to a valid levy of 
a general tax in a taxing district legally cre- 
ated. It is not necessary in a drainage dis- 
trict any more than It would have been in 
the case of a school district, a township, or 
a county. 

[3] It is next contended that the act is 
unconstitutional in that it delegates legisla- 
tive power to those who petition for the in- 
corporation of the drainage district. The 
validity of the act was attacked and sus- 
tained in State v. Monahan, 72 Kan. 402, 84 
Pac. 130, 115 Am. St Rep. 224, 7 Ann. Gas. 
661, and Roby v. Drainage District, 77 Kan. 
754, 95 Pac. 399. These oases, in effect, hold 
that the Legislature has the power to build 
levees to prevent the overflow of natural wa- 
ter courses and to protect land from dam- 
age resulting from overflow within particu- 
lar districts, that this power may be exer- 
cised through public corporations organized 
for that purpose, that drainage districts pro- 
vided for are creations of the Legislature 
Itself, and that such corporations are taxing 
districts, and that the officers thereof, under 
legislative authority, can levy a general tax 
or special assessments to pay for such im- 
provements. Legislative power is not dele- 
gated to the petitioners, as was attempted in 
Com'rs of Wyandotte County v. Abbott, 52 
Kan. 148, 34 Pac. 416, or as in Hutchinson v. 
Leimbach, 68 Kan. 37, 74 Paa 598, 63 L. R. 
A. 630, 101 Am. St Rep. 384 ; but the power 
is exercised by the Legislature itself by the 
passage of the drainage act, which is to be- 



come operative in any part of the state when 
certain conditions are found to exist and 
certain agencies or instrumentalities for 
which it provides are organized. The opera- 
tion of the law does not depend on the will 
of the petitioners, but it is the will of the 
Legislature which is to be put in force when 
the board of County commissioners find that 
the prescribed conditions exist within the 
district which the petitioners ask to have 
incorporated, if the conditions are found 
to exist, a corporation Is organized and an 
election held to choose the officers of the dis- 
trict, who proceed to make the improvements 
as the Legislature has provided. The law 
becomes effective on these contingencies 
somewhat as it did In the metropolitan po- 
lice act under which a board was appointed 
by the efxecntlve council of the state in which 
was vested the control of the police force of 
the city, its orgamlzatlon, government, and 
discipline. It was argued that the legisla- 
tive power was unlawfully delegated to tbe 
executive council, but it was said that: *'Tbe 
act in question, however, does not, in our 
opinion, confer any legislative power on the 
executive coundL It came from tbe Legis- 
lature, formal and finished. The executive 
council is not authorized and cannot add to 
or take from the act a single provision or 
word. The expediency of the law, the class- 
es of cities which may be brought within its 
provisions, the contingency, upon which its 
operation dependi^ have all been determined 
and expressed by tbe Legislature. The ac- 
tion of the executive council, taken upon the 
petition of the householders. Is the contin- 
gency upon which the operation of the law 
depends. . When this contingency arises, the 
law, positive and detailed in its provisions, 
takes effect" State ex rel. v. Hunter, 38 
Kan. 578, 583, 17 Pac. 177, 180. 

A contention is also made that the power 
to levy a general tax, being legislative in 
its nature, cannot be delegated to the officers 
of tbe drainage district The tax in question 
was levied, as we have seen, In pursuance 
of a positive statute, the drainage act, and ,in 
conformity with Its requirements. The gen- 
eral rule with reference to the delegation of 
the taxing power is subject to this excep- 
tion: A public corporation, created to dis- 
cbarge a governmental function, may be in- 
trusted with the power of general taxation 
in aid thereof. Wulf v. Kansas City, 77 Kan. 
358, 94 Pac 207, and cases cited; 37 Cya 
725, note 37. A drainage district that is cre- 
ated to take measures for the protection of 
life and property Is within this exception, be- 
ing analogous In this respect to municipal 
corporations such as cities and villages. See, 
also. Cole v. Dorr, 80 Kan. 251, 101 Paa 
1016, 22 L. R. A (N. S.) 534, and cases cited. 

Apjjellee urges other reasons why injunc- 
tion is not available to appellant and why 
the judgment of the trial court should not 
be disturbed ; but a consideration of these is 
unnecessary to the disposition of the cases. 
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Upon the gronnas stated, the jadgmeat of 
the district court In each of the cases will be 
affirmed. All the Justices concurring. 



COUNTY OF SAN LUIS OBISPO v. SMITH 

et aL (Civ. 801.) 
(District Court of Appeal, Second District, Cal- 
ifornia. Jan. 28, 1913.) 

Statutes (§ lOl*)— Speciai, Lboislatiok— 

SOKETT Bonds. 

Act March 25, 1903 (St. 1903, p. 476), to 
provide for payment by the state, counties, or 
municipalities of tiie premium on official bonds 
when given by surety companies, is not uncon- 
stitutional as special legislation. 

[Ba. Note.— For other cases, see Statutes, 
Cent. Dig. § 113; Dec. Dig. { 101.*] 

Appeal from Superior Court, San Luis Ob' 
ispo County; B. P. Unangst, Judge. 

Action by the County of San Luis Obispo 
against Frank H. Smith and others. Judg- 
ment for defendants. Plaintiff appeals. Af- 
firmed. 

Albert Nelson, of San Luis Obispo, for ap- 
pellant Paul M. Gregg, C. P. Kaetzel, and 
A. B. Campbell, all of San Luis Obispo, for 
respondents. 

PER CURIAM. No briefs have been filed 
herein. It appears, however, by a stipulation 
filed in this court on July 28, 1910, that the 
point involved, to wit, the constitutionality 
of an act of the Legislature of the state of 
California entitled "An act to provide for 
the payment by the state, or counties, or cit- 
ies, or dties and counties, of the premium 
or charge on official bonds when given by 
surety companies," approved March 25, 1903 
(St 1903, p. 476), Is Identical with the ques- 
tion presented In L. A. No. 2,726, entitled 
County of San Luis Obispo v. P. H. Murphy, 
162 Cal. 586, 123 Pac. 808, wherein by an 
opinion of the Supreme Court filed April 11, 
1012, the said act was declared constitution- 
al and valid. 

Upon the authority of that case and pur- 
suant to the stipulation of the parties, the 
Judgment ber^n appealed from is affirmed. 



PEOPLE V. SITZ. (Cr. 267.) 
(District Court of Appeal, Second District, Cal- 
ifornia. Jan. 28, 1913.) 

CsnaNAL Law (| 1131*)— Appkai/— Dismiss- 

Ai/— Escape of Defendant. 

Defendant pending his appeal from a con- 
viction having escaped from custody, and being 
at large, appeal will be dismissed, unless he 
surrenders. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. §S 2971-297S), 2985 ; Dec. Dig. 
S 1131.*] 

Appeal from Superior Court, Kern Coun- 
ty; Paul W. Bennet, Judge. 

Bernard C. Sltz was convicted, and ap- 
peals. Dismissed conditionally. 



Joseph H. Tarn, of Bakersfield, for appel- 
lant U. 8. Webb, Atty. Gen., and George 
Beebe, Deputy Atty. Gen., for the People. 

PER CURIAM. Defendant was convicted 
of the crime of obtaining money under false 
pretenses; the Judgment of the court being 
that he be Imprisoned in the state prisoQ 
for the term of fire years. He appealed from 
the judgment and an order of court denying 
his motion for a new trial; and upon the 
Issuance of a writ of probable cause be was 
remanded to the custody of the sheriff pend- 
ing the hearing of his appeaL Thereafter, 
and during the pendency of his appeal, as 
shown by the affidavit of the sheriff, he es- 
caped from custody, and thence to the hear- 
ing of bis appeal has remained at large. Up- 
■■ on the authority of People v. Kedlnger, 55 
cal. 290, 36 Am. Rep. 32, and People v. El- 
klns, 122 Cal. 654, 55 Pac. 599, the Attorney 
General has moved to dismiss the appeal. 
: That defendant escaped from the lawful 
I custody of the sheriff, and is now at large, 
' conclusively appears from the affidavit filed 
in support of the motion. 
\ The case is identical witb those above cit- 
ed, and upon the authority thereof it is or- 
! dered that, unless defendant shall within 30 
days from the date of the filing hereof sur- 
render to the custody of the sheriff of Kern 
county, his appeal herein sliall without fur- 
ther order stand dismissed. 



ALBION LUMBER CO. ▼. LOWELL. 

(Civ. 990.) 

(District Court of Appeal, Third District, Cali- 
fornia. Dec. 31, 1912. Rehearing Denied 
by Supreme Court March 1, 1913.) 

1. Sales (§ 181*)— Delay mi Pkbfokuanob by 

PoBCHASER— Evidence. 

In an action by a purchaser for breadi of 
a contract to furnish ties, evidence held to war- 
rant a finding that a delay of about three 
months in sending for the ties was beyond plain- 
tifTs control and not unreasonable. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig. IS 473-491 ; Dec. Dig. § 181.*] 

2. Fbauds, Statute of (f 118*)— Sionatubes 
BY Pabiy Cbaboed— Sbpakatb Mescoban- 

DUIIS. 

A letter written and signed by defendant, 
asking whether plaintiff had "made any further 
arrangement in regard to shipping the ties" he 
had sold him, where there was no other trans- 
action between them, was a snfficient reference 
to a full memorandum agreement of the sale 
written and signed by the plaintiff and deliver- 
ed to defendant; and hence there was a suffi- 
cient memorandum, signed by the defendant, to 
satisfy the statute of frauds. 

[Bd. Note. — For other cases, see Frauds, Stat- 
ute of. Cent Dig. §§ 199, 202-265; Dec. Dig. { 
118.*] 

3. Sales (8 384*)— Breach- "Pboximatb Dax- 
AGEs"- Remoteness. 

Where there was a contract of sale of ties, 
and the seller, by reason of the purchaser's 
breach, had to make several trips and pay for 
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ao eKt«tid<tn of, an <^oa oa the timber laad, 

expenses for such trips mid the payment for 
the extension could not he recovered as dam- 
ages, -not bein; "proximate damages" contem- 
plated b7 CJy. Code, I 3800, stating the meaa- 
lire of damages for a breach of contract. 

[Ed. Note. — For other cases, see Sales, Cent. 
Dig. S§ 109»-1107 ; Dec. Dig. i 384.* , ' 

For other definitions, eee Words and Phrases, 
VOL e, p. 5769.] 

4. Fkatjds, Statitte of (J 113*) — Statute of 

FBAUDtt-rMEMeBAKDUU—TllO! Or DBLIVEBT. 

A memoruadum of a eale which does not 
specify the time of delivery satisfies the statute 
of frauds ; a rea.'ionable time bein^ implied. 

[Ed. Note.— FAr other cases, see Frauds, Stat- 
ute of, Cent Dig. {| 239-2411 Dec. Dig. I 

5. FBAms, Statovb or <| 118*>— Meuoear- 

. DUMB— Paroi, Evidence. 

Parol evidence was admissible to show that 
there wa-s but one tratisaction between plain- 
tiff and defendant, for the purpose of showing 
that a letter written by defendant referred to a 
certain memorandum. 

[Ed. Note.— For other cases, see Frauds, Stat- 
ute of, Cent. Dig. $| 199, 262-265; Dec. Dig. 
1 118.«1 

6. SALteS (I 416») — BBEACH' ok CONTItACT — 

Open Mabkbt— Mabket Pbicb— Etidbhcx. 
In an action by a, purchaaer «f. ties foi 
damages for a breach of a contract to sell ties, 
evidence that the plaintiff had to go into the 
open market to pnrchase ties, and as to the 
market price at the time, was admissible. 

[Ed. Note.— For other cases, see Sales, Cent 
Dig, II 1171, 1172; Dec. Dig. | 41C.*] 

7. Sales (I 181*)— Bkeacij of OoNiBAcr-- 
Evidence. 

In an action for damages for breach of a 
contract of sale of ties, where conditions beyond 
plaintiff's control cavsed a delay in removing 
the ties, evidence showing that defendant sold 
the ties to protect himself upon an option he 
had on the timber land was immaterial ; and the 
sustaining of objections to its admission was 
proper. 

[Ed. Note.— For other cases, see Salea, Cent. 
Dig. §1 473-491; Dec. Dig. § 181.»] 

8. Evidence (| 448*)— Frauds, Statute of 
(t 118*)— Memobandums — Letters — Parol 

BVIDKNCE. 

Parol evidence ia admissible, under the stat- 
ute of frauds, to show that ties referred to in a 
letter written by defendant were those concerned 
in a sale of which there was a memorandum, 
but which defendant bad not signed ; parol evi- 
dence which does tend to vary the contract or 
introduce any new condition being admissible to 
show the meaning of a writing. 

[Ed. Note. — For other cases, see Evidence, 
Cent. Dig. || 2066-2082, 2084; Dec. Dig. | 
448 ;• l^rauds. Statute of, Cent I>ig. || 199, 
262-265; Dec. Dig. | 118.»] 

9. Appeal and Ehbob (| 1048*)— Habmless 

Ebbob— Evidence— Meaningless Answers. 

A meaningless answer of a witness was not 

prejudicial, although the question was improper. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. » 4140-4145, 4151, 4158- 
4160 ; Dec. Dig. | 1048.*] 

Appeal from Superior Court, Mendocino 
County; 3. Q. White, Judge. 

Action by the Albion Lumber Company 
against A. J. Lowell. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Rehearing d«iled In Supreme Oonrt, 180 
Pac. 864. 



Bobt. Djincan end J. C. Ruddock,. botb of 
Uklah, for appellant Manfion & Mannon, of 
UUat), for respondent 

CHIPMAN, P. J. Platotlff brings the ac 
tion to Recover for the breach of an alleged 
contract entered Into between plaintiff and 
defendant November 5, 1908, for the sale 
and purchase of redwood ties. It Is al- 
leged that about March 1, 1900, plaintiff 
notified defendant of Its readiness to re- 
ceive the ties, but defendant repudiated 
and refused to carry out said contract 
Defendant denies tbat h» entered Into any 
contract with the idalntlft as alleged, or 
at all. As further answer. That the agree- 
ment sued upon Is for goods and chattels of 
value exceeding ^200, and is In violation of 
the statute of frauds, not having been tn 
writing subscribed by defendant As a third 
answer, defendant- alleges; That defendant 
"entered Into certain negotiations with one 
Donald McDonald in reference to said red- 
wood ties, • • • and said McDonald 
thersopon wrote, to his own handwriting." 
the following instrument: "Not. 5, 08. Bot. 
of A. J. Lowell for the Albion Lumber Co; 
35 M to 40 If 6 X 8 X 8 split redwood ties at 
84 c. each f. o. b. vessel Westport subject to 
our lnH>ection when loaded on vessel. Pay- 
ments to be made In cash to George D. Gray 
110 Mkt St., San Francisco, as fast as these 
ties are moved. Donald McDonald." That 
this Is the alleged agreement sued upon. That 
no part of said ties was received or accepted 
by said McDonald or said plaintiff, nor has 
any part of the purchase price been paid 
therefor. That as pert of said agreement 
on the part of the buyer, and as part of the 
consideration. It was agreed that the buyer 
"should begin moving and accepting said 
ties within 10 days or two weeks from said 
November 5, 1908, at the latest," and so con- 
tinue until all were accepted and moved by 
the buyer, and were to be paid for as fast as 
accepted and moved. That said time of ac- 
ceptance Was "expressly made part of said 
consideration of pnrchase, and was a mate- 
rial part of said conslderattou," and "was ex- 
pressly made the essence of the contract of 
)[>urchase." That, through the fault of plain- 
tiff, "said ties were not taken nor accepted 
nor paid for within said time, nor wtthln a 
reasonable time thereafter." That thereupon 
defendant promptly notified plaintiff "that 
the said defendant refused to sell or deliver 
the said ties or any part thereof. That any 
contract, verbal or otherwise, claimed or al- 
leged by said McDonald or plaintiff to have 
been entered Into with reference thereto by 
the defendant was rescinded by said defend- 
ant." For a fourth separate answer, among 
other things. It is alleged that, "at the time 
of the agreement on the part of the buyer, 
said defendant Informed said McDonald that 
It was necessary that said ties should be ac- 
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cepted and defendant have the money tor 
said ties in the Immediate fnture, in order 
that said defendant might pay one George 
D. Gray for certain timber lands," for the 
purchase of wUch defendant had a contract 
from Gray, "and said McDonald then and 
there agreed that said ties would be taken 
and paid for in the immediate future," pay- 
ments to be made to Gray, to wliich he con- 
sented; that plaintiff did not offer to take 
said ties or pay for them until about March 
1, 1909, ai>d said delay was unreasonable, 
"and defendant thereupon refused to deliver 
said ties ;" that, prior to said offer to take 
said ties said Gray had notified defendant 
that "he would no longer deal with plaintiff, 
and would cancel said option or contract of 
sale to this defendant, unless said defendant 
should make some other arrangement for the 
sale of said ties and payment to said George 
D. Gray," and that, "by reason thereof and 
said unreasonable delay on the part of plain- 
tiff and said McDonald, • « • defendant 
refused to sell or deliver said ties," and so 
notified plaintiff. Defendant pleaded a set- 
off or counterclaim, alleging that, by reason 
of plaintitTs failure to accept and pay for 
the ties, he "was compelled to and did make 
two trips from his place of business at West- 
IKirt to the city of San Francisco," and ez- 
I)ended for his necessary exiienses on said 
trips $100 and "lost 24 days from his other 
business," and was thereby damaged In the 
sum of $240; and that by reason of plain- 
tlfTs said failure, "defendant was compelled 
to and did pay to said George D. Gray the 
sum of $500 for an extension of the said op- 
tion • * • until this defendant could se- 
cure the necessary money to pay the said 
George J>, Gray therefor." A general demur- 
rer to this defense was sustained "and mo- 
tion to strike out matter from said counter- 
claim granted." PlaintifiTs answer to defend- 
ant's separate defenses Is a denial of the 
averments. 

The court made the following findings: That 
plaintiff and defendant entered into a con- 
tract, on November 5, 1908, by which "de- 
fendant agreed to sell to the plaintiff and 
the plaintiff agreed to buy from defendant 
35,000 split redwood ties" upon the terms 
stated in the agreement set out in defend- 
ant's answer, and on said date McDonald, 
"who was the goieral manager and duly 
authorized agent of the plaintiff corporation, 
having authority so to do, wrote, signed, and 
delivered to defendant an instrument in 
writing" (the same as set out In the answer); 
that "thereafter the defendant duly ratified, 
acknowledged, and accepted the terms of 
said contract by several Instruments In writ- 
ing subscribed by him in his own name;" 
that "the said written instrument contains all 
the terms of the contract between the plain- 
tiff and defendant." It is further found, that 
after said memorandum was signed by Mc- 
Donald and delivered to and accepted by de- 



fendant, '^rttaer conrerBatlon was had be- 
tween the defendant and the agent of plaintiff 
as to when plaintiff would receive said ties, 
but plaintiff did not agree that it would begin 
moving said ties within ten days or two 
weeks from said Nov. 6, 1908, or at any speci- 
fied date; that no time of acceptance was 
made part of the consideration of said con- 
tract, nor was the time of acceptance and 
payment particularly or expressly, or at all, 
made the essence of the contract of purchase 
and sale;" that about March 1, 1909, plain- 
tiff notified defendant of its readiness to re- 
ceive said ties, but defendant thereupon no- 
tified plaintiff that "be would not carry oat 
said contract, and would not deliver said rail* 
road tl^, or any part thereof, and then repu- 
diated said contract ; that plaintiff was thea 
ready to receive and pay for all said ties in ac- 
cordance with the terms of the contract here- 
inbefore set out; that plaintiff offered, with- 
in a reasonable time, to accept and pay for 
said railroad ties, and the consideration for 
said contract moving to defendant herein did 
not fall In any respect whatever, and that 
said contract was never rescinded; that 
plaintiff never offered to take or pay for said 
ties until about the 1st day of March, 1909, 
but that said delay was not unreasonable." It 
was further found that the price of ties 'Ad- 
vanced in value to 40 cents each on board 
vessel at Westport" after said contract was 
entered into, and were of that value on 
March 1, 1900, and for 30 days prior thereto ; 
that, relying on said instrument, plaintiff 
contracted to sell the ties therein mentioned 
to a third party, "and by reason of defend- 
ant's refusal to deliver said ties plaintiff 
was compelled to purchase, and did pur- 
chase, 35,000 ties of the same quality in the 
open market, and was compelled to pay there- 
for at the rate of 40 cents each," and was 
thereby damaged in the sum of $2,100. Judg- 
ment for that amount was entered in favor 
of plaintiff. The appeal is from this Judg- 
ment, and from the order denying defend- 
ant's motion for a new triaL 

The pleadings and findings of fact present 
a fairly clear exposition of the various con- 
tentions of the parties. 

Aside from some alleged errors of law 
assigned by defendant in the course of the 
trial, the principal. If not the only point 
presented by defendant Is: That there was 
no contract or memorandum in writing sign- 
ed by defendant; and therefore the agree- 
ment was invalid. 

There was evidence that on November 6, 
1908, Lowell met McDonald, whose agency 
and authority to act for plaintiff in the mat- 
ter is admitted, for the purpose of selling the 
ties in question then on the landing at West- 
port, Mendocino county; that the meeting re- 
sulted in McDonald's agreeing to purchase 
and Lowell agreeing to sell on the terras set 
forth in the written memorandum signed by 
McDonald on behalf of plaintiff, as set forth 
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In defendant's answer ; that Bf cDonald gave 
tbe original to Lowell, retaining a copy. 
Present at this meeting was W. P. McFaul, 
who had a day or two before informed Mc- 
Donald that LAwell had some ties, and who 
arranged with McDonald to meet Lowell. 
McFanl's Interest In the sale arose out of the 
fact that he had an option to purchase cer- 
tain timber land from George D. Gray, men- 
tioned In said memorandum. Lowell had ad- 
vanced money to McFaul In carrying on hia 
tie-cutting and lumber operations. The Gray 
option had expired, and MePaul desired Iiow- 
ell to take up the matter with Gray for a 
renewal of the option. Lowell testified: "It 
was understood between me and Mr. McFaul 
to sell these ties and apply It on the option 
and take it over myself. I had advanced 
some money to McFaul, and had money tied 
up in this land." McFaul testified: "I am 
Interested In this transaction. My interest is 
this: Our option [his firm was McFaul & 
Hess] had expired on the land. Mr. Gray 
had notified us that we would have to va- 
cate ; so our interest was to have Mr. Lowell 
take up this option, extend the option to us, 
and give ns a chance to get our equity out 
of the property, which he had agreed to do 
If he could make arrangements to pay off 
Mr. Gray. At that time our company was 
Indebted to Mr. Lowell something in the 
neighborhood of $7,000." McDonald testified, 
to speaWng of what occurred, that he "did 
not know at that time whether Mr. McFaul 
was interested in the ties, or what the situa- 
tion was. There was nothing said as to whftt 
Mr. McFaul's interest In the transaction was. 
He appeared anxious to have the ties sold; 
that was all." McDonald testified further 
that after the terms of the sale had been 
agreed upon, and the memorandum was sign- 
ed and given to Lowell, they had a further 
conversation as to how soon McDonald could 
send for the ties. He testified: "My recol- 
lection is, after we had agreed on the terms 
of purchase and all that concerned that In 
their Inspection and one thing and another, 
Mr. Lowell asked me, 'How soon can you 
have a vessel up there to move them?' "Well,' 
1 said, 'the Pasadena [the vessel which, it 
was understood, was to bring out the ties] 
has got a cargo or two at Albion [a nearby 
port], and she has got two cargoes from New- 
port [another neighboring port], and, of 
course, the weather conditions get bad, and 
I can't state definitely; but I will do It as 
soon as I can iwssibly get a boat up there. 
Just as soon as I could set the Pasadena up 
there — that is, my reports I got from her^ 
1 could get them moved. As it is, I had oth- 
er business ahead of that I had to attend to. 
There was very little conversation between 
Lowell and myself on the subject. I assured 
him I would do it as soon as I could, which 
was my Intention to do all the time. No def- 
tolte time was mentioned by either of us. I 
could not give a definite time at that time of 



year, or any otiier time of year. I could 
only do It as I got to it. Q. Was anything 
said at that time about moving them within 
ten days or two weeks? A. I would not 
agree to handle any as soon as that Q. Was 
anything said about that? A. I know noth- 
ing was said to me about it; if there had 
been, I would simply have said, 'I can't do It 
in ten days or two weeks.' The only state- 
ment on my part was that I would do it as 
soon as I possibly conld. We expected to 
shortly begin work with them, move them 
away." He testified that this was the only 
transaction for cross-ties he or his company 
had with Lowell. Later in the day the same 
parties met with Mr. Gray. Lowell's object 
In bringing about the meeting was to satisfy 
Mr. Gray, in order that the McFaul option 
might be extended. Plaintiff had no interest 
in this matter, as Lowell bad the ties and 
had the right to sell them, and had already 
sold them. Gray testified that Lowell made 
the appointment for the meeting and brought 
him th^e; that the object was to satisfy him 
that he would "receive the cash due for the 
sale of the ties immediately on delivery of 
the ties that were receipted by the Inspection 
certificate; and, furthermore, that a vessel 
would proceed immediately to bring those 
ties into the market, as I had insisted upon 
cash from Mr. Lowell." Gray also testified 
that McDonald said "he could not send a ves- 
sel immediately, of course, as the vessel was 
at the time on the Mendocino coast;" that 
she had some trips to make; that "as to the 
moving of the ties he assured me the vessel 
would go for them within ten days or two 
weeks." • He further testified: "1 don't re- 
member that the transaction between Lowell 
and McDonald was discussed at that time. 
I saw no paper pass between them." There 
was much testimony tending to show that 
the condition of the weather was such, after 
the Pasadena was at liberty to go for these 
ties, as to make landing at Westport uncer- 
tain and at times dangerous, if not imprac- 
ticable, during the months of December, Jan- 
uary, and February ; there was also evidence 
that In one of her trips she became disabled, 
and was sent to dry dock for repairs, which 
consumed about two weeks; that plaintiff 
had made unsuccessful efforts to reach West- 
pott landing; and that McDonald, acting for 
plaintiff, had resold tbe ties, and was anxious 
to get thorn out and make delivery. Upon 
these various phases of the transaction, to- 
cluding the delay on plaintiff's part and its 
cause, there Is a conflict in the evidence; but 
we tlilnk there was sufficient to Justify the 
trial court in making Its findings upon them. 
[1 , 21 Thne was not made of the essence of 
the contract by its terms, and McDonald tes- 
tified that he made no promise to move the 
ties at any specified time. Hence plaintiff 
was allowed a reasonable time to perform. 
The court found, on sufficient evidence, that 
the delay resulted from causes beyond plain- 
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. tUTe control, and was not uveasonable. Sal- 
inas Lumber bo. v. Magne-SlUea Co., 159 Cal. 
182, 112 Pac. 1089. Nevertheless, it is ur- 
gently contended that defendant is not liable, 
because, as is claimed, be never, in writing, 
agreed to the sale. And this brings us to an 
examination of what further followed tbe 
signing of the memorandum by McDonald. 

There Is a conflict in tbe evidence as to 
what he did with the memorandum after 
signing It He testified that he gave It to 
Lowell, retaining a copy. Lowell testified 
that McDonald handed it to McFaul, who 
afterwards (he did not remember when) gave 
It to him. This was the memorandum pro- 
duced at tbe trial by defendant It Is, per- 
haps, not Important which received It; for 
McFaul was there In Lowell's Interest and 
In a sense acting for him, or at least Jointly 
with bim. in bringing about the sale, though 
not a party to the sale. However, the court 
accepted McDonald's version, and so must 
we. Tbe parties separated with the under- 
standing that the memorandum expressed the 
terms of the sale. On tbe 20lb day of No- 
vember, 1908, 15 days after the memoran- 
dum was In Lowell's hands, he wrote Mc- 
Donald a letter, in which, among other 
tilings, he said: "Have you made any fur- 
ther arrangement in regard to shipping the 
ties I sold you? My object Is that I had 
ordered some freight from San Francisco and 
referred shippers to the Bishop Lumber Co. 
for a vessel to Westport; their answer being 
that they bad no vessel for Westport This 
being the case I thought perhaps you had In- 

. structed them as to when you would talie the 
ties out" It may be observed that this vras 
after, the limit of time for delivery had been 
reached, according to Xiowell's testimony, and 
yet he makes no mention of It nor complains 
of the delay. Upon the point under consider- 
ation we are satisfied that Lowell, in his 
letter of November 20th, referred to the 
memorandum signed by McDonald, and could 
have referred to none other, for the reason 
vbat this was tbe only sale of ties made by 
Lowell to plalntlte or to McDonald. He so 
testified on his cross-examination. On No- 
vember 30, 1908, McDonald repUed : "• • • 
'. am in receipt of yours of the 20th. In 
.•egard to your ties, I have a couple of car- 
goes to move from Newport after which I 
will have the Pasadena move those that I 
bought from you at Westport but as those 
ties are all going to San Pedro, the Pasadena 
vill not call at San Francisco. She will 
i^me up from San I'edro direct to Westport 
How much freight will you have? If the 
amount is sufficient to warrant It I could 
have the boat call into San Francisco. It 
costs $125.00 per day to run one of these 
boats, and you will understand that the loss 
of time is quite a serious thing." Lowell 
made no reply to this letter. It was now 
tbe end of November, and no complaint had 
been made of any delay on plaintiff's part 



AboQt tbe l0t ot Vetotxaay McDonald met 
Gray, and explained to him the causes of the 
delay In not moving the ties. He testified: 
"He [Gray] said, 'Of course, those things you 
cannot help, the only things we have to 
guard against in transporting lumber and 
ties on the Mendocino coast' or words to 
tbat effect; he realized those things. After 
this conversation, I think about the middle 
of February, I ordered the captain to Al- 
bion [near Westport] for orders, with a view 
of sending him to Westport if there was a 
chance to get the boat in there. He came to 
Albion. It was very rough. I told him to 
go up the coast now ; we had to move those 
ties. * * * He laid out three or four 
days and came b&Qk to San Francisco with- 
out a cargo. It was then I called up Mr. 
Lowell [by telephone] and told him I ex- 
pected to get the ±'asadena up there. My 
recollection is I talked to him twice, once 
about the middle of February; and when. I 
advised him I would be up there for a car- 
go he told me then he didn't think the 
deal would go through; that he had heard 
something from Mr. Gray, and would have 
tQ see Mr. Gray first before be could say 
whether he would deliver me the ties or not 
• • * My recollection I called a few days 
after that about February 25th; he was at 
home; He said he had been to San Fran- 
cisco and had seen Mr. Gray; the whole 
thing was off; could not have the ties under 
any conditions. I have no recollection of 
Mr. Lowell calling me by telephone or writ- 
ing any letter, or making any other demand 
to take those ties than what is shown by the 
letters introduced in evidence." In one of 
these telephone conversations between Mc- 
Donald and Lowell, the former offered to ad- 
vance tbe latter 75 per cent on the ties at 
the landing ; but Lowell said that would not 
held him, as Gray wanted all his money. It 
appears from Lowell's testimony that he 
went to San Fraudsco In February. He did 
not see or communicate with McDonald, but 
did see Gray, who told him he would have 
nothing more to do with McDonald; where- 
upon Lowell sold the ties to the Santa F6 
Bailroad Company for what would have' 
yielded him 40 cents per tie^ if he had not 
been obliged to pay Gray a commission on 
the sale. On March 3, 1909, McDonald wrote 
Lowell, notifying him that plaintiff would 
e.\pect him to make delivery of the ties which 
he had sold to the Albion Lumber Company on 
November 5, 1908. Lowell answered March 
8, 1909 : "Replying to your letter under date 
of March 3, 1909, relaUng (o the 35,000 to 
40,000 split redwood ties your Mr. McDonald 
agreed to purchase from me on November 
5tb '08." He then proceeds to state that 
"this sale was wade to cover a certain op- 
tion which I held from Mr. Gray on timber 
lands," and to restate what he claimed was 
the agreement about delivery, and tliat he 
had been. damaged by the company's failure 
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to keet Its Agreement, concluding that : he 
vfonld hold It responsible to him for the 
damage. 

Some point Is made by counsel for defend- 
ant. In connection with these two letters, 
that McPonald introduced a new condition to 
his readiness to pay for the ties, to wit, 
"less a proper amount for chuteage and In- 
spection," as to which there was no meeting 
of minds. We attach no particular impor- 
tance to either of these letters. They were 
written after Lowell had repudiated the con- 
tract originally entered Into. Both were 
claiming damages, and both dealing with a 
situation which arose after the contract had 
been repudiated by defendant and his liability, 
whatever it became, was fixed. The question 
to be decided is: Did Lowell's letter of No- 
vember 20, 1908, under the drcumstanees, 
amount, in legal contemplation, to a memo- 
randum in writing sufficient to charge him? 
We entertain no doubt that it had such 
effect, and that plaintiff had the right to so 
regard It. 

Defendant contends that, under the statute 
of frauds Lowell could not be charged, except 
upon a memorandum signed by him contain- 
ing "every material pArt of the contract of 
sale" ; and "it must show the names of the 
parties, the subject-matter of the sale, and 
the terms and conditions of sale, and must 
be certain as to all these" — dtlng Breckin- 
ridge V. Crocker, 78 Cal. 529, 21 Pac. 179; 
Brown on Statute of Frauds (6th Ed.) | 
384, and other anttaoritleS. It Is further 
claimed that, "If It is' sought to establish a 
memorandum or contract by different papers, 
the papers mnst be attached together, or 
one must clearly refer to another, and they 
cannot be connected by parol testimony"— 
dtlng Tledeman on Sales, | 75. 

Turning to the memorandum signed by 
McDonald, It will be found to lack nothing 
to charge plaintiff. The mere delivery of 
the memorandum to Lowell would not bind 
Lowell; but It Is not the law that, before 
he would be bound, he must himself write 
and sign a memorandum equally specific. Any 
communication In writing by Lowell to plain- 
tiff, sufficiently definite to shoT^ bis accept- 
ance of or acquiescence In the memorandum of 
purchase signed by plaintiff, or showing that 
be treated it as an existing obligation of plain- 
tiff and binding on himself, would satisfy the 
statute. There is nothing in the statute of 
frauds requiring the signed memorandum of 
a contract to be contained in a single paper. 
Two or more papers properly connected may 
constitute a- sufficient memorandum. 20 Cye. 
278; Brewer v. Horst & Lachmuud Co., 127 
Cal. 64.'?, 60 Pac. 418, 60 L. R. A. 240. The 
evidence very clearly shows that the contract 
was treated as valid and binding by both par- 
ties until the later part of February, 1909, 
four months after Its execution, and.lt was 
then disavowed by defendant, not because It 
was never entered Into, but because of plain- 



tiff's alleged falltire to promptly move the. 
ties. 

It rranains to notice certain alleged er- 
rors of law. 

[3] The rule stated by the Code is that 
for a breach of contract the measure of dam- 
ages is "the detriment proximately caused 
thereby, or which. In the ordinary course of 
things, would be likely to result therefrom." 
Civ. Code, i 3300. To be proximate the dam- 
ages must be such as "next immediately 
follow and are produced by the act com- 
plained of," or, If not proximate, "such as. 
In the ordinary course of things, would be 
likely to result therefrom." Friend & Terry 
L. Co. V. Miller, 67 Cal. 464, 8 Pac. 40. The 
damages claimed (by defendant) could not 
well have been contemplated by the parties 
when they entered into the contract. They 
were not proximate, as proximate damages 
are above defined; and we do not think they 
were such as would be likely to result In the 
ordinary course of things. They were too 
remote. See Martin v. Deetz, 102 Cal. 65, 
36 Pac. 308, 41 Am. St Rep. 161; Wallace v. 
Ab Sam, 71 C!al. 197, 12 Pac. 46, 60 Am. Rep. 
534. , 

[4] We think the McDonald memorandum 
of November 5, 1908, was properly admitted 
in evidence. The objection that It spedfled 
no time of delivery is not tenable, for a rea- 
sonable time would be implied. CHy. Code, | 
1667. 

[S] It was not error to sbow witness Mc- 
Donald that plaintiff made no other contract 
for ties with Lowell. The purpose of the evi- 
dence doubtless was to show that Lowell's 
letter of November 20th had reference to 
the memorandum of November 6th by show- 
ing that the parties had no other transaction. 
We think it would have been In aid of fraud, 
rather than for Its discouragement, to allow 
defendant to claim that he referred to some 
other transaction by having the evidence ex- 
cluded. 

The letters dated, respectively, November 
20th and 30th were admissible. McDonald's 
letter of March 3 and defendant's of March 
8, 1009, perhaps added nothing material to 
the cas«; but they were not prejudldal to de- 
fendant 

[J] The plaintiffs testimony that, upon de- 
fendant's refusal to deliver the ties, it was 
compelled to go into the open market to sup- 
ply them, and the testimony of witnesses to 
the market price of ties at the times men- 
tioned, was admls.?lble. 

[7] We do not think it was material, and 
hence not error, to sustain objections to 
questions put, on cross-examination, to Mc- 
Donald, for the purpose of showing that 
Lowell was selling the ties to protect him- 
self upon the Gray option. Lowell's relations 
with Gray did not concern plaintiff, and 
defendant's motive in selling the ties was 
not material. Conversations at the time of 
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making the contract would not be admissi- 
ble to vary Its terms. 

Some questions put and answers given, and 
some rulings occurring In proving market 
value, may be open to objection; but in tbe 
main the questions were proper, and no prej- 
udicial error Is discoverable. The motion for 
nonsuit was rightly denied. 

[I] In bis cross-examination Lowell was 
asked what ties be referred to In his letter 
of November 5tli, and, over objection, an- 
swered, "I referred to the ties he agreed, 
to buy from me." The objection Is that parol 
evidence Is Inadmissible to prove the terms 
of a contract, under the statute of frauds. 
The question did not tend to vary the con- 
tract or Introduce any new condition. In 
fact, we think the letter was sutScieutly def- 
inite on its face. If there was doubt as to 
his meaning the enforcement of the rule 
against parol evidence would aid rather than 
discourage fraud. Beckwlth v. Talbot, 95 U. 
S. 289, 24 L. Ed. 496. 

[9] It Is contended that the evidence is 
Insufficient to Justify the finding that defend- 
ant "fully ratified, acknowledged, and accept- 
ed the terms of said contract [the memoran- 
dum] by several Instruments in writing sub- 
scribed by said defendant" The finding is 
supported if there was one such instrument, 
and we think defendant's letter of Novem- 
ber 6th was sufficient. We very much doubt 
the right of plaintiff to have made proof of 
custom or usage in the matter of shipping 
ties and lumber from along the Mendocino 
coast as excusing delays in delivery in the 
manner it was attempted to be done. One 
witness, In his answer, simply gives his own 
experience as a shipper on one occasion, 
which did not tend to establish usage. The 
only other witness answered: "Well, the cus- 
tom Is a man undertakes to transfer lumber 
on the Mendocino coast Is for his ability to 
do BO, weather conditions, accidents, and 
other things particularly controlling; that Is 
the custom among all freighters on the 
coast" The answer is meaningless, and 
could not have been prejudicial. 

We have thus endeavored to notice the 
questions presented by defendant's brief, and, 
discovering no prejudicial error in the trans- 
script the Judgment and order are affirmed. 

We concur: HART, J.; BURNETT, J. 



ALBION LUMBER CO. v. LOWELL. 
(S. F. 5,906.) 

(Supreme Court of California. March 1. 1913. 
Dissenting Opinion, March 4, 1913.) 

1, Sales (I 181*)— Bbeach or Contract— 
EVIOSNCE — Admissibilitt. 

In an action for damages for breach of a 
contract for the sale of ties, where conditions 
beyond plaintiff's control catised a delay In his 
removing the tieSj evidence showing that de- 
fendant sold the ties at a sacrifice fur cash to 



get money to save a valuable eption he had on 
the timber land was material, and should have 
been admitted. 

[Ed. Note.— For other cases, see Sales, Cent 
Kg. H 473-491 ; Dec. IMg. f 181.*} 

2. Appeal anu ESbbob ({ 1048*)— Cubed Ea- 

BOB— EvinENCB. 

Where the court erroneondy sustains ob- 
jections to questions asked on cross-examination, 
tbe error is cured by the witness testifying fully 
on such points on recross-examination. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. S§ 4140-4145, 4151, 4158- 
4160; Dec. Dig. i 104a*] 

Beatty, G. J., dissenting in part 

In Bank. Appeal from Superior Court, 
Mendocino County; J. Q. White, Judge. 

Action by the Albion Lumber Company 
against A. J. Lowell. There was a Judg- 
ment of the District Court of Appeals (130 
Pac. 858) affirming a Judgment for plaintiff, 
and defendant applies for a rehearing. Re- 
hearing denied. 

Robt Duncan and J. C. Ruddock, both of 
Ukiah, for appellant Mannon & Mannon, 
of Ukiah, for respondent 

PER CURIAM. [1, 21 In denying a hear- 
ing In this court after decision by the Dis- 
trict Court of Appeal of the Third District 
we deem it proper to say that the following 
paragraph, viz.: 

"We do not think it was material, and 
hence not error, to sustain objections to quea- 
tlons put on cross-examination, to McDon- 
ald, for the purpose of showing that Lowell 
was selling tbe ties to protect himself upon 
tbe Gray option. Lowell's relations with 
Gray did not concern platntitC, and defend- 
ant's motive in selling tbe ties was not ma- 
teriaL Conversations at tbe time of mak- 
ing the contract would not be admissible to 
vary its terms," 

— does not contain a correct answer to the 
claims of error referred to therein. This mat- 
ter is not urged In the petition for a hearing 
in this court We think the lower court erred 
in its rulings in this matter; but it appears 
from the record that on recross-examination 
McDonald testified fully upon the matters 
which were sought to be elicited by the ques- 
tions, on cross-examination, referred to. 

BEATTT, C. J. (dissenting). I cannot 
concur in the view of the court that tbe tes- 
timony of McDonald on recross-examination 
cured the error of the trial Judge In sustain- 
ing the objection to the questions previously 
asked, for the purpose of showing that in the 
course of the negotiation for the sale of the 
ties he was Informed by Lowell that the sale 
was being made at a sacrifice, for tbe sole 
purpose of raising funds essential to the 
securing of a valuable option. This ruling 
was sustained by the appellate court on the 
ground that "Lowell's relations with Gray 
did not concern plaintiff, and that defend- 
ant's motive In selling the ties was not ma- 



•For other easM see same topic and soctlon NUMBER Ui Doc Die. A Am. Dli. Key-No. Series ft Rep'r Indexes 

Digitized by Vj 0^5^ ^^ 



Cal.) 



McKENDBICK v^WBSTEBN ZINO BIMNO CX>. 



865 



terlal." It Is b'ere conceded tbat McDonald's 
knowledge tbat Lowell was Belling tbe ties 
at 34 cents casb on delivery, In order to se- 
cnre funds to meet a pressing obligation to 
<>-'-iy, was competent and' material evidence 
on tbe question of reasonable time for re- 
moving tbe ties — ^the controlling question 
in tbe case. If so, McDonald's admission, 
subsequently made, tbat he did know tbat 
Ixtwell was making tbe sale In order to pay 
Oray a debt of some sort, only denying 
knowledge tbat It wa's to iecure on option, 
can hardly be supposed to bave caused tbe 
trial Judge, by wbom tbe findings were made, 
to change bis opinion tbat such testimony 
could not be considered as baring any rele- 
vancy to the question of reasonable time. 

I think tbe long delay In sending for the 
ties, while the defendant was kept waiting 
for his money, was altogether unreasonable. 



BRADFORD T. STATE. 

(Crimiual Court of Appeals of Oklahoma. 
April 5, 1913.) 

Appeal from District Court, Okmulgee 
County. 

Larma Bradford was convicted of crime, 
and appeals. Dismissed. 

Geo. C. Beldleman, of Okmulgee, for plain- 
tiff in error. Cbas. West, Atty. Uen., for tbe 
Htate 

PER CURIAM. This cause coming on to 
be beard upon motion of the plaintiff in 
error, requesting tbat hla appeal be dismiss- 
ed,' upon due consideration by tbe court It 
is considered that tbe motion should be sus- 
tained, and tbe appeal dismissed. 

It is 80 ordered. 



ST. LOUIS & S. F. B, CO. T, SPARKS et al. 

(Supreme Court of Oklahoma. May 9, 1911. 
Rehearing Denied Sept 11, 1912.) 

Error from Grady County Court; N. M. 
Williams, Judge. 

Action by J. F. Sparks, Tom Peery, and 
John Sacra, doing business under the firm 
name of Sparks, Peery & Sacra, against the 
St Louis & San Francisco Railroad Compa- 
ny. Judgment for plaintiffs, and defendant 
brings error. Reversed and remanded, with 
directions. 

W. F. Evans, of St Louis, Mo., R. A. Klein- 
schmidt of Oklahoma City, and W. C. Mitch- 
ell, for plaintiff In error. F. E. Riddle, of 
Cbickasha, for defendants In error. 

KAXE, J. There Is a stipulation In the 
above-entitled cause to tbe effect that it may 
abide the result of St L. & S. F. R. Co. v. 
Ladd (Sup.) 124 Pac. 461. In pursuance of 
said stipulation, the judgment of tbe court 



below to reversed, and tb« cause remanded, 
with directions to grant a new trial. 

TURNER, C. J., and HATES, WILLIAMS, 
and DUKN, JJ., concur. 



POUCHAN T. GODEAU (Civ. 1,148.) 

(District Court of Appeal, First District, 
California. Feb. 27, 1913.) 

Action by Germain Ponchan against Julius 
S. Godean. From a decision In favor of 
plaintiff, defendant appeals. Order submit- 
ting cause for decision set aside, and copies 
of opinions forwarded to tbe Supreme Court 

LENNON, P. J. Tbe Justices of this court 
baring given their respective opinions in this 
cause, and being unable to agree in a Judg- 
ment therein, the order heretofore made sub- 
mitting said cause for decision is set aside. 
It Is ordered tbat tbe said opinions be filed 
with the clerk, and that copies thereof be^ 
forwarded by blm to tbe Supreme Court . 



McKBNDRICK et al. v. WE.STERN ZINC 
MINING CO. et al. 

In re BARTHBLET. 
(Sac. 1,904.) 

(Supreme Court of California. Feb. 27, 1918. 
Rehearing Denied March 24, 1918.) 

1. JonoMBNT (I 382*)— Vacatioh— Pebsons 

E.NTITLED TO MOVB. 

In an action to impose a lien on real prop- 
erty, the executrix of a person porchasing the 
property pendente lite may appear and move 
to vacate the judgment against her testator's 
grantor. 

[Ed. Note.— For other cases, see Judgment. 
Cent. Dig. U 684, 722, 723; Dec. Dig. { 382.*] 

2. COBPOBATIONS (S 607*)— Pbocess— Sebvicb 
—"Person." 

Under Code Civ. Proc. I 411, providing 
that summons must be served on a domestic 
corporation by delivering a copy to the presi- 
dent or other head of tbe corporation, aecre- 
tary, casliicr, or managing agent, and section 
412, providing that where the person on whom 
service is to be made resides out of the state, 
has departed therefrom, cannot be found with- 
in the state after due diligence, conceals him- 
self to avoid the service of summons, or is 
a foreign corporation having no managing or 
business agent, cashier, or secretary within the 
state, the court or jndge may order service to 
be made by publication, service may be made 
by publication on a domestic corporation, all 
of whose agents and officers upon whom serv- 
ice can be made liave departed from the state: 
a corporation being a "person" and being re- 
garded in such a case as having itself departed 
from the state. 

[Ed. Note;— For other cases, see Corpora- 
tions, Cent. Dig. i{ 1971-2000; Dec. Dig. 8 
507.* 

For other definitions, see Words and Phrases, 
vol. 6, pp. 5322-5335; vol. 8, p. 7752.]- 

S. Pbocess (§ 96*)— StrnsTiTUTED Service- 
Affidavits— Suthciency. 

Under Coda Civ. Proc. S 412, authorising 
service by publication on a defendant who re- 
sides out of the state, has departed from the 
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state,' cannot af fer due diKgence be tonni there-' 
in, or conceals himself to avoid service, an af- 
fidavit for service b; publication, showing that 
tbe defendant bai departed from the state, 
need not show that due diligence has been used 
to find such defendant except for the purpose 
of showing that his actual residence is un- 
known, since such service is authorized when 
either one of the separate and distinct condi- 
tions mentioned in that section exists. 

[Ed. Note. — For other cases, see Process, 
Cent. Dig. §g 108-120; Dec. Dig. | 9&*] 

4. COBPOBATIONB (S 607*)— Sdbstitutbd Sbby- 

ICE— Affi davits— Sufficienct. 

An affidavit for service by publication on 
a domestic corporation, which alleged that 
there was no president, secretary, etc., within 
the state, but that they had departed there- 
from, was sufficient vritbout stating tbe evi- 
dence showing such departure; tbe statement 
that they had departed being one of fact. 

[Ed. Note. — For other cases, see Corpora- 
tions, Cent Dig. S| 1971-2000; Dec Dig. { 

6. COBPORATIONS (I B2*>-D0MICILE. 

A domestic corporation is deemed to have 
a legal residence in this state, although it may 
do no business, and although its officers, agents, 
and stockholders reside ontside the state. 

[Ed. Note. — For other cases, see Corpora- 
tions, Ceat Dig. || 140-150; Dec. Dig. { 52.*] 

8, Pbocess (I 8*)— Statutobt Pbovisions. 

Tbe authority conferred on courts by 
Code Civ. Proc { 187, to adopt any suitable 
process or mode of proceeding most conform- 
able to the spirit of that Code when jurisdic- 
tion is conferred and the course of proceeding 
not specifically pointed out by statute should 
not be exercised where the existing statute 
may reasonably be construed to provide for 
process. 

[Eld. Note.— For other cases, see Process', 
Cent Dig. { 7; Dec. Dig. | 8.*] 

7. Pbocehs (I 85*)— Statutoby Pbovisions. 

Statutory provisions, prescribing the pro- 
cess and mode of service upon persons who 
cannot be personally reached, should receive 
a most liberal construction to prevent inabil- 
ity to reach persons subject to the court's ju- 
risdiction. 

[Ed. Note.— For other cases, see Process, 
Cent Dig. | 99; Dec. Dig. { 85.*] 

Department 2. Appeal from Superior 
Court, Shasta County; J. E. Barber, Judge. 

Action by William McKendrick and anoth- 
er against the Western Zinc Mining Company 
and others. From an order denying a mo- 
tion by L. R. Barthelet, executrix, of W. 
Henry Jones, deceased, to vacate a Judg- 
ment against, and open the default of, the 
defendant Tehama Mining Company, the ex- 
ecutrix appeals. Affirmed on rehearing. 

P. H. CoSman, of Red Blnff, for appel- 
lant Bush ft Hall, of Redding, for respond- 
ent 



SHAW, 3. At the time of the hearing 
of this cause in bank a motion of the re- 
spondents to amend the record on appeal by 
Inserting therein a copy of the verification 
of the complaint, showing that it was duly 
verified, was granted; but the derk failed 
to enter the 'oTAer in the minutes. The verifi- 
cation must now be deemed a part of the 
record. This makes it necessary to deter- 



mine auesttons wblch were not' considered by 
tbe court in department in its deciaioa upon 
which a rehearing was granted. 

[1] Tbe appeal Is from an order of tbe 
trial court denying the motion to vacate the 
Judgment against and open the default of tbe 
Tehama Mining Company upon the ground 
that it bad never been served with summooa 
in the action. Tbe moving party is L. B, 
Barthelet, who by affidavit shows that tbe 
Tehama Mining Company sold and trans- 
ferred tbe Donkey Mine, the real estate in 
controversy, upon which It Is sought to im- 
pose a lien, to W. Henry Jones after tiM 
commencement of tbe action ; that W. Henry 
Jones died; and that, after proceedings duly 
had and an order duly made, the affiant 
Barthelet was appointed executrix of the 
last will of said Jones and ever since has 
been such executrix. These allegations of 
Interest are not controverted or disputed, 
and they sufficiently connect Mrs. Barthelet 
with the action .to authorise her to appear 
and prosecute the inotlon. Code Civ. Proc. 
I 385. 

The Tehama Mining Company is a domes- 
tic corporation, and constructive service of 
the summons by publication was made un- 
der an affidavit to the effect that there is 
no president or other head of the corpora- 
tion, no secretary, no cashier, and no man- 
aging agent of the corporation within the 
state of California; that these officers had 
departed from the state and cannot after 
due diligence be fotmd within the state of 
California. 

[2] The first question presented by the ap- 
peal is the claim that the law does not an- 
thorlze the publication of summons In tbe 
case of a domestic corporation; that sec- 
tion 412 of the Code of Civil Procedure ap- 
plies exclusively to foreign corporations, so 
far as it applies to corporations at all; that 
section 411, Code of Civil Procedure, contains 
tbe sole provision for tbe serrlee of process 
upon a domestic corporation ; and that there 
is an omission In the law regarding the serv- 
ice upon a domestic corporation when the 
enumerated ofilcers upon whom alone sucb 
service can be made cannot be found within 
the state or have departed therefrom. 

We think this question is settled by tbe 
decision in Douglass v. Pacific M. S. Co., 4 
Cal. 304. In that case the defendant was a 
foreign corporation. Service was made upon 
It by publication as prescribed by section 30 
of the Practice Act of 1851, which was the 
statute then In force. Stats. 1851, p. .05, G. 
& S. Comp. 524. Section 30 then provided 
that service by publication could be made 
"when the person on whom service Is to be 
made resides out of the state; or has depart- 
ed from tbe state; or cannot, after due dili- 
gence, be found within the state: or con- 
ceals himself to avoid the service of sum- 
mons, and the fact appears by affidavit," 
etc. Section 29 of the Practice .Act, so far 
as here applicable, then provided as follows : 
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"Tlie sammoatr tiltel] be flerVied by dellTCtbig 
a copy thereof attached to a certified copy 
of the complaint, aa f ollowa : (k) It the suit 
be against a corporation, to the president 
or other bead of the corporation, secretary, 
cashier or man&glng agent thereof." Section 
412 Is in effect a re-enactment of said sec- 
tion 80 with the addition of the words "or 
is a foreign corporation having no manag- 
ing or business agent, cashier or secretary 
withla the state," as an additional class 
upon which service by publication can b^ 
made. Section 29 was re-enacted in section 
411 aforesaid with the addition of the words 
"formed under the laws of this state" insert- 
ed after the word "corporation" in the first 
clause. No such qualifying phrase occurs 
In section 29, and. it therefore applied both 
to domestic and foreign corporations at the 
time of the decision In the ■Douglass Case. 
It will be observed that section SO of the 
Practice Act did not specifically authorize 
constructive service upon corporations, and 
It could be held to do so only upon the the- 
ory that corporations were :lncluded in the 
word "persons," as there used. The court in 
that ease held that corporations were so in- 
cluded and that the service was good, say- 
ing : "The court erred in restricting the oper- 
aUon of the thirtieth section of the 'act 
defining the manner of commencing dvll ac- 
tions' to natural persons. .The word 'per- 
fsOBS,' in Its legal slgntflcance, is a generic 
term, and was Intended to l|kdade artificial 
as well as natural persons." 

This case is conclusive as to the meaning 
of the word "persons" in section 412, unless 
the Insertion therein of the additional clause, 
above mentioned, authorizing such 'service 
upon foreign corporations, shows an inten- 
tion to limit its meaning to liatural persons 
and. foreign corporations, and to exclude do- 
mestic corporations from its operation. The 
clause with the above addition first became 
law upon the adoption of the Codes in 1872. 
In view of the .Douglass decision, the addi- 
tion of this clause would appear to serve no 
purpose except possibly that of simplifying 
the proceeding for publication in such cases. 
A corporation is often a necessary or proper 
party to a dvll action in which construc- 
tive service is proper. If it was a foreign 
corporation doing business in the state, then, 
.under the act of 1870 (Stats. 18Gd-70, p. 
881), It would be required to have a desig- 
nated agent in the state authorized to re- 
ceive service of process and personal service 
oottld be made upon him. If no such agent 
had been deaiguated, then, under the original 
section 411 of the Code, service- could be 
made upon any managing or business agent, 
cashier, or secretary of such corporation 
within the state. If there were none, then, 
under the decision in the Douglass Case, it 
would be a nonresident person upon whom 
the service by publication could be made as 



upon natural persona But there .wonld stU) 
remain many cases for which the Code would 
contain no provision If the meaning of the. 
word "person" is limited as above suggested. 
The agent of a foreign corporation might 
conceal himself in the state to avoid service, 
or It might be that after due diligence he 
could, not be found within the state, although 
the plaintiff would not be able' to say that 
be was out of the state. So also in the case 
of a domestic corporation, which la legal 
contemplation is a resident of the state, its 
officers and agents might d^wrt from the 
state, or coitceal themselves therein to avoid 
service, or be so concealed or obscure that 
they could not be found. If the word "per- 
sons" does not Include corporations, there 
could be, in these cases, no service of process 
upon such corporations, although they might 
be necessary parties without whom the ac- 
tion could not proceed. Under these circum- 
stances, we think it ie clear that the maxim, 
"expressio unXus," etc., should not be applied, 
and that the word "person" in section 412 
should be given its generic meaning, a^ in the 
Douglass Case, at least with respect to all 
corporations concerning which the Code 
makes no express provision for service by 
publication. The service, therefore, is mot 
invalidated by the fact that the defendant is 
a domestic corporation. 

[3] There is a suggestion in the -appel- 
lant's brief that the service is void because 
th^ atUdav^t for the order of publication does 
not state facts showing that due diligence 
was used to find tlie ofiicers and agents of 
the Tehama Mining Company upon whom 
service could lawfully be made. If the only 
cause for publication shown by the affidavit 
was that such officers could not be found 
within the state, after due diligence, this 
question would be necessarily Involved. But, 
as will be seen, the affidavit states another 
^flident cause. Therefore it is unnecessary 
to consider the question of diligence. 

14] Section 412 authorizes service by pub- 
lication where either one of five separate 
and distinct conditions exist, the second of 
which is stated to be where the person has 
"departed from the stata" An affidavit 
sbowiug the existence of this conditio^ is 
sufficient, although no other condition is al- 
leged. Llgare v. CaL, etc., Co., 76 Cal. 014, 
18 Pac. 777; Parsons v. Weis, 144 CaL 415, 
77 Pac. 1007; Spehcer v. Houghton, 68 CaL 
87, 8 Pac. 679. The affidavit in question 
states that "said defendant corporations are 
formed under the laws of the state of Cali- 
fornia; but there is no president or other 
head of either of said corporations, no secre- 
tary, no cashier, and no managing agent of 
either of said corporations within the state 
of OBlifornla, but have departed from the 
state of California." We take this to be, 
in effect, a statement that the officers and 
agents mentioned have departed from the 
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state. It la fairly susceptible of that con- 
stmctloii, and we must presume that the 
court below so Interpreted It when It was 
considering Its effect and the condition nec- 
essary to authorize the publication. The 
statement Is one of fact, and It is sufficient 
Without glTlng the evidence upon which It Is 
founded. The addition of a statement of 
facts tending to show the diligent etCorts 
made to find these parties does not vitiate 
the proceedings. These averments were im- 
material except for the purpose of showing 
that the actual residence of these persons 
were unlsnown. Llgare v. Cal., etc., Co., 
supra. They sufSdently showed that such 
residence was not known, although they were 
perhaps insufficient as a showing of diligence 
under the third cause for publication. 

[(] It Is true, as stated, that a domestic 
corporation Is deemed to have a legal resi- 
dence In this state, although it may do no 
business at all and all its officers, agents, 
and stockholders may reside out of the state. 
Being a legal resident for many purposes, it 
seems anomalous to say that It may depart 
from the state; but we think under the pro- 
visions of the Code, properly construed, it 
may be so held. 

[I, 7] Our courts have Jurisdiction of dvll 
actions, and this Includes power to bring be- 
fore them, or in some reasonable way to give 
proper notice to, the parties whose rights 
and interests are to be determined. A 
wronged person must have a remedy Which 
he can enforce. Doubtless If there were no 
enabling statutes prescribing a process to be 
used, the courts, being vested by the Consti- 
tution with jurisdiction of civil actions, could 
frame suitable writs and direct a reasonable 
mode of service. Section 187, Code of Civil 
Procedure, expressly declares that this may 
be done where necessary. The power, of 
course, should not be resorted to in any 
case where the existing statute may reason- 
ably be construed to prortde for process. 
For these reasons the provisions prescribing 
the process and mode of service upon persons 
who cannot be personally reached should re- 
ceive a most liberal construction to avoid the 
conclusion that there Is no statutory provi- 
sion made for any process at all upon any 
given class of persons who are otherwise 
subject to the jurisdiction of the court A 
natural person retains his legal residence al- 
though bodily absent. In the case of a do- 
mestic corporation, all of whose agents and 
officers upon whom service can be made. Its 
actual body, in point of fact, for this pur- 
pose, have departed from the state, we think 
it Is not too great a stretch of construction 
to hold that the corporation Itself, although 
still a legal resident of the state and con- 
structively present therein, has departed 
from the state, within the purview of section 
412 of the Code of Clrtl Procedure. The af- 
fidavit was therefore sufficient to support the 



order made by the oodrt for publication of 
summons and the service was valid. 
The order api)ealed from Is affirmed. 

We concur: ANGBLLOTTI, J.; MBLVIN, 
X: LORIGAN, J. 



In re GLASS' ESTATE. 

MILLER et al. v. GLASS et aL (L. A. 3,202.) 

(Supreme Court of California. Feb. 25, 1913.) 

Wills (§ 10*)— Constbuction— "Estate." 

A devise or bequest to the estate of a per- 
son is void and cannot be strained to mean that 
the property was meant to descend to such 
person or to his heirs if be predeceased the 
testator; an estate not being a person or en- 
tity which can take under a will under Civ. 
Code, 11 1276, 1813, relating to wiUa, and the 
word "estate," when used in reference to a 
Uving man, may refer either to his whole prop- 
erty or to only a part of it. 

[Ed. Note. — For other cases, see WiUs, Cent 
Dig. i§ 18-25; Dec. Dig. g 10.* 

For other definitions, see Words and Phras- 
es, vol. 3, pp. 2475-2488; vol. 8, PK*. 7653, 
7654.] 

Department 2. Appeal from Superior 
Court, Riverside County; M. T. DooUng, 
Judge. 

In the matter of the estate of Nellie Glass, 
deceased. From an adverse construction of 
the will, Howard L. Glass and others appeal, 
and Charles F. Miller and others respond. 
Decree affirmed. 

Lafayette Gill, of Riverside, and H. K. 
Stahl, of Ontario, for appellants. George B. 
Freeman, of Corona, and C. Schuebel, of Ore- 
gon City, Or., for respondents. 

HENSHAW, J. The testatrix, Nellie Glass, 
died in 1907, leaving the following will, 
which was duly admitted to probate: "Oct 
10, 1901. At my death if my dear husband 
Mack Glass Is living I want him to have all 
my property. Then at his death I want my 
brother Dr. J. K. Miller to have fSOO.OO Ave 
hundred dollars. Also my two sisters Sarah 
Mawhlnney and Dell Nesblt to have $500.00 
five hundred dollars each. Then what is left 
I want to go to Thos. Glass my husband's 
father. If my dear husband Mack Glass is 
not living then I want my brother Dr. J. K. 
Miller to have $500.00 five hundred dollars. 
Also my two sisters Sarah Mawhlnney and 
Dell Nesblt to have $500.00 five hundred dol- 
lars each. The balance to go to father Glass' 
estate. The old family dishes to be divided 
between my two sisters Sarah Mawhlnney 
and Dell Nesblt The dear old clock to go 
to my brother Dr. J. K. Miller. My old 
watch I give to Rosa Nesblt and father Mil- 
ler's watch to Bernell Miller my nephew. 
Nellie Glass. Corona, Cal., Oct 10, 1901." 

The construction of the will coming before 
the court under a petition for distribution, 
an api>eal Is taken from the decree by certain 
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disaffected h^brs of Thomaa Olass. The con- 
troversy is over the sentence, "Tbe balance 
to go to father Glass' estate." The only facts 
pertinent to the consideration, besides those 
appearing npon the face of the will, are that, 
at the date of the execution of the will, 
Thomas Glass was living, bat died before 
the death of the testatrix. It Is intimated, 
but not found, that the word "estate" was 
written by testatrix in the will after the 
death of Thomas Glass. It would seem to be 
not improbable that such is the case; but 
nevertheless, the formalities attending the 
execution of a codicil wer« not observed, and 
the legal result is that the will must be con- 
strued as a single instrument executed at 
the date It bears. In re Pearsons, 90 CaL 
34, 33 Pac. 751. The language of the testa- 
trix thus being referred to the date of her 
will and not to the date of her death, by the 
plain terms of the will Nellie Glass attempt- 
ed to leave the residue of her estate, not to 
Thomas Glass, lint to Thomas Glass' estate. 
Thomas Glass' estate is not a person oir en- 
tity which can take under the will. Civ. 
Code, S§ 1275, 1313. When used with ref- 
erence to a living man, "estate" may either 
mean all of his property and property Inter- 
ests, as, colloquially, "upon his death he will 
leave a large estate," or it may refer specif- 
ically to a particular property In land, as his 
"estate In Sonoma county." But, however 
used as to a living man no property can 
pass to It by descent, devise, or bequest. The 
case of appellants is not bettered If the 
word "estate" were eliminated from the will, 
though, of course, this would not be permis- 
sible, for the result would be a devise or be- 
quest to one who predeceased the testatrix; 
and, no intent appearing to substitute an- 
other in his place, the disposition would fail. 
Civ. Code, i 1343. The construction con- 
tended for by appellants, namely, that the 
will is to be read as though it declared that 
the twiance should go to Thomas Glass, if 
alive, and, If not, then to his estate, by "his 
estate" meaning his legal heirs, or his devi- 
sees or legatees, as the case may be, is too 
strained to be permissible. 

The decree ai^pealed from Is therefore af- 
firmed. 

We concur: MBLVIN, J.; IX>BIGAN, J. 



OW Cal. U) 

8£ARS V. WILLAIID et sL (Ik A. 2,900.) 

(Supreme Court of California. Feb. 20, 
1913.) 

1. Taxaxion a 706»)— RioHT of Action— Ti- 
tle. 

An action to qniet title can only b« main- 
tained by a plaintiff who has a complete title, 
and not by one -who has a mere inchoate right 
of redemption from a tax sale, especially where 



the defendant Is admittedly In possession nnder 

claim of title. 

[Ed. Note.— For other cases, see Taxation.' 
Cent Dig. {| 1678-1681; Dec. Dig. { 796*1 

2. QuiBTiHO Trn* (| 10*)— Bioht or Aonoji 

—Title. 

A plaintiff in a snit to qniet title cannot 
recover unless he shows title in himself, even 
thoagh the defendant is also without title. 

[Bd. Note.— For other cases, see Quietiiig 
TUie, Cent Dig. ii 36-42; Dec. Dig. I 10.*] 

Department Z Appeal from Superior 
Court, San Diego County; T. h. Lewis, 
Jndge. 

Action by Ed. A. Sears against Elizabeth 
H. Willard and another. From an order, 
granting a motion for a new trial, defend- 
ants appeal. Reversed. 

Haines & Haines, of San Diego, for appel< 
lants. O. H. Rlppey and Charles S. Conner, 
both of San Diego, for respondent 

MEIiVIN, jr. FtalnUtr sued to qniet tlHe 
to two lots in Morse's addition In the city of 
San Diego. Defendants answered denying 
plalntUTs title, setting np their own title by 
conveyance as w^ as by open and exclusive 
possession of the property and payment of 
the taxes thereon, and pleading the bar of 
the statute of limitations. The court found 
that plaintiff was not the owner of nor en-- 
titled to the possession of the land in ques- 
tion; that for more than ftv« years after 
their entry thereon under a certain tax tltl« 
pursuant to certificates of sale of said prem- 
ises, for non^myment of city taxes for the 
year 1900, defendants had held exclusive 
possession of, and had paid all taxes npon, 
said property ; and that plaintUF had not re- 
paid nor offered to repay any of the amounts 
so expended. The conclusions of law drawn 
from said findings were: First, that It was 
not necessary to determine the question pre- 
sented to the coiirt by the plea of the statute 
of limitations ; and, second, that plaintiff was 
not entitled to take anything by the action, 
but that tbe defradants should have their 
title to the two lots quieted. A motion for 
a new trial was made, and this appeal la 
from the order granting said motion. 

Appellants contend that the title is not In 
tbe plaintiff; that this fact appeass wltboat 
conflict from evidence introduced by him ; and 
that therefore plaintifTs case absolutely fails 
because he may only recover, if at all, upon 
the strength of his own title (referring to 
Schroder v. Aden Gold Mining Co., 144 CaL 
630, 78 Pac. 20, and the cases therein cited). 

[1] Plalhtlff claims title deralgned ttota 
one Morse, and the validity of Morse'a title 
is conceded ; but by plaintiff's own proof it ap-' 
pears that 'before tlte commencement of this 
action the property was sold to the state 
for taxes and deeded to the state. Plaintiff 
concedes that the evidence offered by Urn 
does show the title to Iiave been transferred 
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to the state, btlt Insists tbat the title of the 
state is always coupled with the right of re- 
demption by the former owner, which may 
be exercised at any time before the sale of 
the property by the state. This right of re- 
demption, he aflSrms, gives him standing to 
prosecute this action, and in his brief it Js 
asserted that the testimony shows a redemp- 
tion by plaintiff of the property from the 
state }ust before the commencement of this 
suit. We have vainly searched the record 
for any evidence of such redemption. The 
bill of exceptions before ns shows without 
contradiction that plaintiff introduced in evi- 
dence certificates of sale made tn 190X by 
the tax collector of the county of San Diego 
for the property involved in tills action for 
taxes levied for the fiscal year 1900 and 190i, 
:iild also two certain deeds of the same lots 
^rom the -said tax collector to the state of 
California* Upon this showing we cannot 
see how the mere "inchoate right of redemp- 
tion," as it .8 callAd in respondent's brief, 
gives Mm a right to maintain this action. 
An action to Qcdet title must have a nv>re 
substantial basis than an "inchoate right," 
especially when, as In this Instance, it is 
BTOsecuted against persoius admittedly In pos- 
session of the real property under claim of 
title. It is true that one whose real prop- 
erty has been sold to the state, for nonpay- 
ment of taxes is not disturbed lit his posses- 
sion before sale of the land by the state; 
but .the claim to have title quieted must be 
based upon a complete, ;u>t an inchoate, title. 

[2] A plaintiff in an action like this must 
fall unless he shows title In himself, and he 
is.jiot in a position to complain if some one 
else, even when that person is also without 
title, asserts an interest in the propei^ty. 
WUliama r. City of San Pedro et aL, 153 
GaU 49, 94 Pac. 234. One seeking to estab- 
lish jis equitable title under, an. agreement 
of purchase must show compUanoe with the 
said agreement by the tender of the amount 
therein specified as the price, to be paid. 
Pennie r. Hildreth, 81 Cal. 133, 22 Pac. 30& 
And it may be said with equal . force that 
(Hie. who seeks to establish a legal title in 
himself may not prevail by showing that the 
title is not in him, even if he have an unex- 
ercised privilege of redemption. We conclude 
therefore that the motion was. improi>erly 
granted so far as the finding that plaintiff 
was not the owner of the premises described 
in the complaint, and the conclusion of law 
abd'the judgment based thereon, are concern- 
ed. It IS unnecessary to consider the motion 
with reference to the second finding and that 
part of the judgment based upon it, because 
it is no concern of the re,Spondent whether 
error appears therein or not Having no 
title himself, he is not -in a position to cojor 
Iftlain. Williams v. San Pedro, supra. 

The order granting a neW' trial is reversed. 

We concur: HENSHAW, J. ; LORXGAN, J. 



STORY v.- GREEN. ■(L. A. »,013.) 

(Supreme Court of California. Feb. 25, 
1913.) 

1. ApFEAI. and ElRBOB (I 605*)— Uecobd— 
THANSCBIPT— ABBANGBMKMI. 

Consideration of the transcript will not 
be refused because of failure to chronologically 
arrange tbereia the pleadings, proceedings, and 
statement, as required by Kupreme Court rule 
8 (lis) Pac. xi), this causing no court no in- 
conveuience; the contested points being few 
and simple. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. H 2600-2663; Dec. Dig. i 
005.*] 

2. Appeal and Ebbob (§ 607*)— Transcbipi 
— AppbovaI/— Time. 

A judge may postpone the presentation of 
the transcript to the trial judge for his ap- 
proval beyond the time prescribed by Code Civ. 
Pcoc> I 9o3a, to a day when such judge, who is 
not a resident of, nor within, the county, will 
be present, and take up the matter. 

lEd. Note. — For other eases, see Appeal and 
Error, Cent Dig. H 2066-^72; Dec Dig. S 
607.«J 

3. Damagks (I 181*)- Pebsonal Injdbt— 
KviDENCB— Wealth of Defendant. 

The cause of action for personal injury be- 
ing simple negligence, plaintiff may not show 
the wealth of defendant. 

[Ed. Note. — For other cases, see Damages, 
Cent Dig. Si 473, 474, 499; Dec Dig, % 181.*] 

4. Appbiai. and Ebbob (| 105S*>— Uabmi.es8 
Ebbob— Instbuciions — Cubino Ebbub ifi 
Admission of Evide.n'ce. 

Error In admitting in an action for injury 
from simple negligence evidence of defendant's 
wealth is not cured by a general instruction, 
enumerating the proper elements of damage; 
an instruction that in determining the amount 
of damages to be awarded defendant's pecuni- 
ary condition, as disclosed by the evidence, may 
^e considered, being also given. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. S§ 4178-4184; Dec Dig. S 
1053.*] 

5. Tbial (S' 412*)- Waiveb of Ebbob— Ad- 
mission OF Evidence — Cbobs-ExaminA' 
Won. 

Error in allowing plaintiff, in a personal 
injury case, calling defendant aa a witness, 
to examine him as to his wealth, is not waived 
by defendant's examination in his own behalf, 
amounting to nothing more than additional 
cross-examination to explain some of the mat- 
ters bi'ought out in bis examination by plaintiff, 
and being directed not to the amount of his 
property, but to the character of bis interest 
thereon. 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. §§ 182, 974-977; Dec Dig. i 412.*] 

6. Appeal and Ebbob (S 864*)— Rkvikw- 
Appeal fbom Judgment. 

Error in admission of evidence is not waiv- 
ed by failure to perfect the appeal from the 
order denying, a motion for new trial; but is 
properly reviewable on appeal from the judg- 
ment 

[Ed. Note.— For other cases, see Appeal and 
Error, Ceut Dig. Si 1765-1767, 3io6-3461; 
Dec Dig. S 864.*] 

7. Trial (§ 133*)— Remabks op CJounsei/— 
Statement of Coubt, 

'In an action for running an automobile in- 
to plaintiff's motorcycle, in which violation of 
a municipal ordiuauce was cbaj^ed, defendant, 
being cross-examined as to his being a lawyer. 
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mTifag said, "Yom d(y sot hold that, . beoasise 
he is a lawyer, he is held to be more account- 
able than anybody ' else," and on plaintiff's 
counsel replying that he claimed it -was a nat- 
ural presumption that a lawyer' is presumed to 
hncw more of the law than a? ordinary la,y- 
man, having further said, "He is aot on trial 
for his knowledge of the law," such statements 
must hhve apprised the jury of the true rule 
that defendant's occupation iws not a mate- 
riaji inquiry. 

[Ed. Note.— For other cases,, see .Trial, Cent 
Dig. I 316; Dec. Dig. § 133.*] 

Department 2. . Appeal frou Snpertor 
Court, Los Angeles Connty; E. 8. Mahoa, 
Jndge. 

Action by O. V. Story against Howard 
Green. Judgment tor plaintiff, and defmd- 
ant apx)«als. Beveraed. 

L. E. Clawson and M. Bl, Meyers; both of 
liOS Angeles (Howard Green and E. B. Drake, 
both of Los Angeles, of counsel), for appel- 
lant Swaffield & Munhollaud, of Los Ange- 
les, for respondent 



MBLVINv J. Action tor damages for per- 
sonal Injnrleft received by plaintiff, wbo, 
wblle : riding a motorcycle, was struck by 
an automobile driven by defendant Frow 
a Judgment agatost blm for the suai o| $3.-. 
000, defendant appeals. 

[1, 2] Respondent moves the dismissal of 
the appeal upon the ground that the report- 
er's transcript does not conform to Bules 7 
and 8 <119 Pac. xi) of this court, and that 
the clerk's transcript was 30t aroroved 
within the time prescribed 'jy law. , Al- 
though respondent's motion to dismiss the 
appeal has been heoetofore beard and de- 
nied, it is proper to say here tiiat his objec- 
tion is founded prindpally upon rule 7 as It 
was before amendment The transcript was 
upon paper within the maximum size allow- 
ed by that rule. It is objected that the 
pleadings, proceedings, and statement arenqt 
chronologically arranged in the transcript 
as required by rule 8. As the . contested 
points on this appeal are few and simple, 
dilfl fact causes us no taconTenienoe. and we 
do not feel that the ends of Justice would be 
subserved by our refusal to consider the 
transcript The appeal was taken under the 
"alternatiTe method" as provided in section 
953a et seq., Code of Civil Procedure. Re- 
spondent denies the right of a Judge to post- 
pone the presentation of a bill of exceptions 
beyond the time prescribed by section 953a, 
Code of Civil Procedure, but we think thte 
contention is without merit It was shown 
at the bearing below by the affidavit of a 
deputy county clerk (which document by di- 
rection of the Jndpe was made a part of the 
transcript) that Hon. K. S. Mahon, who had 
presided at the trial and who Is not a resi- 
dent of Los Angeles county, was not vrithln 
said county when the notice required by 
law was given to the attorneys, informing 
them that the transcript was ready for pres-i 



■entatlop to »th^ Judge who had triod the case>. 
The affiant communicated with Jui^e Mahon,, 
who appointed a day upon which he would 
be in Los Angeles and would take up the. 
matter. The hearing was regularly continued, 
by orders of the presiding Judge of the su- 
perior court of Los Angeles county until the 
day thus indicated. This was the lawful and 
Xtroper method of procedure. 

[3, 4] The plaintiff called the defendant as 
a witness, and over objection examined him 
with reference to. his wealth. Thl.s was a 
case where only actual damages resulting 
from negligence were alleged. There w^a 
neither averment nor testimony tending to 
establish fraud, oppression, oc malice, and 
appellant insists that in such a case as this 
plaintiff may recover, if at all, only such an 
amount as vrill l^irly and reasonably com- 
pensate him for the Injuries received and the 
detriment caused to him as a result of the 
defendant's negligence. It has long been es- 
tablished that the plaintiff may not in such 
a case introduce proof of his povertyi be- 
cause the damages are not in any manner 
dependent upon his financial condition. Shea 
V, PotrMo & Bay View R. R. Co., 44 Cal. 
429; Malone v. Hawley, 46 Cal. 414; Ma-; 
honey v. San Francisco ft San Mateo Ry. 
Co., 110 CaL 471, 42 Pac. 968, 43 Pac. 618; 
Johnston T. Beadle, 6 Col. App. 253, 91 Pac. 
1011. The rule, it seems to us, is equally ap: 
pUcable to the defendant A man's respon- 
sibility tor hlA negligence doe^ not depend, 
la the slightest degree, upon his wealth, and 
the introduction of evidence upon that sub: 
Ject could only have the effect of prejudicing 
the rights of the defendant In Fox v. Oak- 
land ConsoUdated St. 3.s. Co., 118 CaL 66, 
60 Pac 28, 62 Am. St Rep. 216, this court, 
quoting from Mayhew, v. Burns, 103 Ind. 
340, 2 N. E. 798, said ; "We can discover no 
principle upon which It can be determined 
whethier negligence can be. attributed to one 
In a given iCase by an inquiry Into the state 
of bis fortune." It is true that, in the case 
under review, the matter in issue was not 
the wealth or property of the def aidant, .but 
the court was considering the subject of the 
plaintiff's alleged contributing negligence. 
But the principle announced Is thoroughly 
applicable to this case. The very rule for 
which appellant contends was announced ii^ 
the Instructive case pf Barbour County" v.. 
Horn, 48 Ala. 578, an action against a county 
by one who had been Injured by a fall from 
a defective bridge. After enumerating the 
elements of damage which may be couaider- 
ed In a case In which no malice, fraud, op- 
pression, nor gross negligence are pleaded, 
the court said : ■ "But the wealth of the de- 
fendant or poverty of the plaintiff has noth- 
ing .to do with their ascertulnmeut It was 
therefore improper to admit evidence .of the 
wealth of the defendant in the court below 
to go to the Jury, or to refuse to instruct the 
Jury, when properly requested, that the de- 
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fendant'a wealth conld not be taken Into 
consideration In maklug up their verdict" 
In 2 Greenleaf on Evidence (16th Bd.) { 269, 
the rule Is phrased as follows: "Nor are 
damages to be assessed merely according to 
the defendant's ablUty to pay; for whether 
the payment of the amount due to the plain- 
tiff, as compensation for the Injury, will or 
will not be convenient to the defendant, does 
not at all affect the question as to the extent 
of the Injury done, which Is the only question 
to be determined. The jury are to Inquire, 
not what the defendant can pay, but what 
the plaintiff ought to receive." The same 
rule Is announced In Roach v. Caldbeck, 64 
Vt 596, 24 Atl. 989. But respondent says 
that the Instructions cured any xmssible er- 
ror in the admission of evidence regarding 
the defendant's wealth, calling our attention 
to a general Instruction by which the proper 
elements of damage In a case like this werfe 
enumerated. This general Instruction could 
not have served to cure the error because 
the court Instructed the jury as follows: 
"You are Instructed that in determining the 
amount of damage. If any, to be awarded to 
the plaintiff, you have a right to take Into 
consideration the pecuniary condition of the 
defendant as disclosed by a preponderance 
of the e^idence in this case?' That this In- 
struction was erroneous, and that In Its ten- 
dency It was Injurious to defendant, can 
scarcely be doubted. 

[S] When defendant opened hig -case, be 
took the stand and gave testimony In his 
own behalf regarding his property, and this, 
according to respondent, was a waiver of 
the errors discussed above. In support of 
Ms position he cites a number of cases, In- 
cluding two Callfomlan authorities — People 
v. Anderson, 26 Gal. 132, and McLeod v. Bar- 
num, 131 Cal. 608, 63 Pac. 924— 4»elth€r of 
which Is In point. One was a case in which 
a defendant waived the error committed by 
the court In placing his wife on the stand 
without his consent as a witness against him 
by calling her In his own behalf. In the oth- 
er case, after one witness had testified with- 
out objection to the contents of a letter, an- 
other gave testimony upon the same subject 
without preliminary proof of the loss of the 
written Instrument The court held that the 
evidence was Immaterial, but If it has been, 
the admission of the testimony without any 
objection was a waiver of the error. In this 
case the examination of the defendant In 
his own behalf amounted to nothing more 
than additional cross-examination for the 
purpose of explaining some of the matters 
brought out In his examination in chief 
while he was testifying as plaintiff's witness. 
The testimony quoted in respondent's brief, 
which was given by defendant In his own be- 
half, was directed, not to the amount of Ms 
property, but to the character of his Interest 
therein. This was practically hut a continu- 
ation of his cross-examination. 



[<] There Is no merit In the contrition 
that the errors discussed above were waived 
by the failure of appellant to perfect his ap- 
peal from the order denying his motion for 
a new trial. Th^ are properly reviewable 
In an appeal from the Judgment 

[7] During the cross-examlnaUon of the 
defendant he was asked by a juror if he 
were a practicing lawyer, and, having stated 
his occupation to be that of an attorney at 
law, he was asked further questions about 
his practice, The court, interrupting the 
cross-examination, said: "Ton do not hold 
that because he is a lawyer he Is held to be 
more accountable than anybody else." To 
this remark counsel replied: "Yes; I claim 
It Is a natural presumption that a lawyer is 
presumed to know more oC the law than an 
ordinary layman." Inasmuch as one of the 
counts of the complaint charged that at the 
time of the accident the defendant was vio- 
lating a municipal ordinance, this remark 
might have been prejudicial to him, because 
naturally a lawyer is no more charged with 
knowledge of the ordinances of a great city 
like Los Angeles applicable to automobiles 
than Is any other person who acts as a driv- 
er of such a vehicle. But the remark of the 
court Immediately following counsel's state- 
ment was probably sufficient to overcome any 
Injury which might have resulted from an 
erroneous and uncontradicted declaration of 
the law. The court said: "He Is not on 
trial for his knowledge of the law." The two 
statements of the court quoted above must 
have apprised the Jurors of the true rule 
that the occupation of the defendant was not 
a material subject of inquiry. As the case 
must be reversed for other reasons, it Is not 
necessary to discuss this matter further. As 
counsel for- respondent admits that his state- 
ment (which we have quoted) was "one which 
would have been much better unsaid," there 
win doubtless be no repetlticm of it at anoth- 
er trial. 

The judgment Is reversed. 

We concur: HEXSIIAW, J, ; LOBIGAN, J. 



In re GLEASON'S ESTATE. 

COKBIN V. GLEASON. (I* A. 3,285.) 

(Supreme Court of California. Feb. 24, 1913. 
Behearing Denied March 24, 1913.) 

1. Wills (| 16o*)— Execution— Undue In- 
fluence — Evidence — Subsequent State- 
ments OF 'Testator. 

Statements of testator a few minutes aft- 
er executing his wiU are inadmissible, unless 
part of the res gestse, to show undue influence. 
[Ed. Note.— For other cases, see Wills, Cent 
Dig. a 415-^20; Dec. Dig. § 165.*] 

2. Evidence (i 121*)— "Res Gest-s." 

lies gestte are those circumstances which 
are the uiulesifned incidents of a particular 
litigated act— that is, stand in immediate caus- 
al relation to the act — and so include declara- 
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tiona -which are the immediate aiccompanimenta 
of the act: immediateness being tested by 
closeness of causal relation (citing 7 Words « 
Phrases, 6130). 

[Ed. Note.— For other cases, see Evidence, 
Cent DiK. §i 303, 307-338, 1117, 1119; Dec. 
Dig. i 121.» 

For other definitions, see "Words and Phras- 
es, vol. 8, p. 7787.] 

3. Wills (J 105*)— Evidence— Bes Gest^— 
Declarations. 

Statements of testator, thongh made only 
a few minutes after executing his will, that 
he "had to do it right," and, if he had not, it 
would be extremely nnoomfortable at home, be- 
ing the mere expression of his opinion re- 
garding a past occurrence, are not part of the 
Tea gestsa. 

[Ed. Note.— For other eases, see Wills, Cent 
Dfg. g§ 415-420; Dec. Dig. § 105.»] 

4, Wills (§ 16G*)— Execution— "Undue In- 
fluence—Evidence. 

Evidence on a contest of a will held insuf- 
ficient to show undue influence— that is, a pres- 
sure which overpowered the mind— and bore 
down the volition of testator at the very time 
the will was made. 

[Ed. Note.— For other cases, see Wills, Cent 
Dig. li 421-^37; Dec. Dig. | 100.* 

For other definitions, see Words and Phras- 
es, vol. 8, pp. 7160-7172.] 

Department 2. Appeal from Superior 
Court, Los Angeles County; Frederick W. 
Honser, Judge. 

In the matter of the Estate of Henry B. 
Gleason, deceased. Llda E. Corbin contested 
the virlll, which was In favor of Eva Mildred 
Gleason, and from an adverse Judgment and 
an Order denying her motion for new trial, 
contestant appeals. AfBrmed. 

J. H. Peters, G. P. Adams, and Newman 
Jones, all of Los Angeles, for appellant E. 
B. Drake, of Los Angeles, for respondent. 

MELVIN, j; The will of Henry B. Glea- 
son, deceased, was admitted to probate July 
13, 1911. By It he left $10 to hla slater, liOa. 
B. Gorbln, appellant herein, and the rest of 
his property, amounting In value to about 
$40,000, to his wife, Eva Mildred Gleason. 
Early In' July, 1911, the sister of the deceas- 
ed, Gleason, filed a contest to said will, pray- 
ing revocation of the probate thereof on the 
grounds, among others, that "the said de- 
ceased was Induced to execute the aald wlU 
by reason of the undue Influence of the said 
Eva Mildred Gleason, exercised and exerted 
by her over and upon him, and that the said 
will was extorted from bim by the said Eva 
Mildred Gleason by threats of personal vio- 
lence, and was executed by him under fear 
of the same, and that at the time of the 
making of the said will, and for a long time 
prior thereto, he was not of sound mind and 
memory, and w^as not comiHstent to make a 
will." The questions of fact involved were 
trie<1 before a jury, and, a determination in 
favor of the validity of the instrument hav- 
ing been made, judgment was entered accord- 
ingly adverse to the prayer of the sister's pe- 



Utlon. Fmm aald judgment and froip an or- 
der denying her motion for a new trial the 
contestant appeals. The will was drawn by 
W. S. Lang, a notary public, who had known 
Mr. Gleason for some years. Testator went 
alone to the office of Mr, Lang; told the no- 
tary that he wanted to make a will; stated 
his wishes In relation thereto; and the will 
was prepared by the notary. Mr. Gleason 
requested that, In addition to the signatures 
of the two witnesses, be desired Mr. Lang to 
acknowledge the Instrument as a notary. 
This was accordingly done, and that the will 
\vas executed with proper formality is not 
questioned. Of the manner and apparent 
testamentary competency of Mr. Gleason at 
the time of the execution of the will, the 
notary testified: "At the time he signed the 
will bis condition was apparently normal, or 
otherwise I would not have taken his ac- 
knowledgment. I saw nothing at that time 
to Indicate to my mind at all that he was 
not perfectly normal and sane. He told me 
how to make the will and who to will the 
property to. Q. Who did he tell you to will 
the property to? A. I remember the wife 
and sister. He gave his sister $10, If I re- 
member right After the will was written I 
think he read It I am quite sure he did. 
Q. Was there anything to indicate that he 
was acting under any undue iufiueuce that 
you noticed at that time? A. No; not that 
I noticed. Q. You would never have taken 
Ills acknowledgment as a notary public if 
there had been, would you? A. Unquestion- 
ably I would not." 

Further describing the conduct of the tes- 
tator, the notary was permitted to testify, 
over objection, that Mr. Gleason returned to 
his ofllce within 10 or 15 minutes after the 
execution of the will; that testator seemed 
to be in a. state of nervous collapse; that he 
"fell Into a rocking chair"; and that a con- 
versation ensued between him and the no- 
tary. This may be best described in the lan- 
guage of the record. Witness Lang, being 
questioned by Mr. Adams, testified as fol- 
lows: "He sat down in a chair and made 
the remark; 'Oh, hell.' I did not pay any 
attention to it at that time and continued to 
read, and again be remarked: 'Oh, hell, that 
paper,' and so I looked up, and he was look- 
ing at me, and I said, 'What paper do you 
mean?' That will.' So I thought I would 
ask him questions — Q. (By Mr. Adams): 
You mean he said 'that will'? That was his 
answer. That will.' I said: 'I suppose you 
knew, Mr. Gleason, It was not necessary to 
acknowledge that at all. That was rather 
an unusual proceeding.' 'I know,' he said, 
but I had to do it I had to do it right or 
bell would pop at home ; I could not stay 
there.' And that is about all that was said 
on that particular point. He frequently sjays, 
'Oh, hell,' or 'Damn It' Q. Repeat any fur- 
ther conversation you had with him at that 
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time. A. I asked hlin— 1 said: 'Why, Mr. 
Gleason, who did you marry?' He said, 'I 
wUl be damned If I know." He said, *I got 
drunk, and they said I was married; that is 
all I know about It' That was about all that 
was said at that time." Another witness 
named Clemens corroborated Mr. Lang in his 
account of the testator's nervous condition.' 
In the charge to the Jury the court gave the 
following Instruction* "Yon are Instructed 
that while there was testimony admitted in 
this case from the witnesses, 'William S. 
Lang and Nicholas Clemens, that shortly aft- 
er the making of the will in controversy, but 
after it was signed, witnessed, and delivered, 
that the decedent appeared to be nervous and 
in more or less of a physical collapse, and 
which evidence contained a purjwrted con- 
versation or statement at that time and place 
by decedent, yet you are now cautioned that 
such testimony was admitted alone upon the 
theory, and was competent only for the pur- 
pose, of being considered by you upon the 
question of the soundness or unsoundness of 
the mind of the testator, the said Henry B. 
Gleason, and was not comiMjtent to prove, 
nor was it admitted for the purpose of, nor 
can you consider the same, in an.v wise as es- 
tablishing undue influence on the part of 
Eva Mildred Gleason, and was not competent 
for that purpose, and you should not consid- 
er It for that purpose." 

[1] The limitation in the above instruction 
of the scope of the testimony of the two wlt- 
nes.sc« is the appellant's sole assignment of 
error, and her entire reliance for a reversal 
of the Judgment rests upon the contention 
that the conduct and utterance of the tes- 
tator were a part of the res gestae. Vn- 
doubtedly the rule regarding the matters 
which are admissible as parts of the res 
gestse has been somewhat liberally construed 
by courts in later years. It is also, true 
that declarations, when admissible as parts 
of the rest gestje need not necessarily be 
absolutely contemporaneous with the main 
event Appellant contends that the test Is 
not the time of the declarations with ref- 
erence to the main event but the opportu- 
nity for reflection and intention which may 
have been given to the testator, or as Prof. 
Wlgmore expresses it: "The utterance must 
have been before there has been time to 
contrive and misrepresent; 1. e., while the 
nervous excitement may be supposed still to 
dominate and the reflective powers to be yet 
in abeyance. This limitation is in practice 
the subject of most of the rollngs." Wig- 
more on Ev. par. 1750. Conceding this to be 
the general rule, we cannot say that the 
lapse of from 10 to 15 minutes was not, un- 
der the circumstances here given, snflklent 
to exclude the evidence as part of the res 
gestiP and as applicable to the Issue of un- 
dne Influence. In the first place such dec- 
larndons are not looked upon with favor by 
the courts. Many statements of the rule 



might be cited, bnt a typical and oft quoted 
one 13 that of Colt. J., in Sbailer v. Bum- 
stead, 99 Mass. 119: "That the In-strument 
which contains the testamoitary disposition 
of a competent person, executed freely and 
with all requisite legal formalities, must 
stand as the only evidence of such disposal, 
is generally conceded. Such a will is not 
to be controlled in its plain meaning by evi- 
dence of verbal statements inconsistent \ritb 
it nor Impaired in its validity and effect 
by afterthoughts or changes in the wlsbe«< 
or purposes of tlie maker, however distinctly 
asserted. It is to be revoked only by some 
formal written instrument, some intentional 
act of destruction or cancellation, or soph 
change of circumstances as amounts in law 
to a revocation. Any invasion of this rule 
opens the way to fraud and perjury: pro- 
motes controversy ; destroys to a greater or 
le.ss degree that security which should be 
afforded to the exercise of the power to con- 
trol the succession to one's property after 
death." 

The rule with reference to declarations in 
cases like this in this and many other Juris- 
dictions has long been that so well expressed 
la Kirkpatrick v. Jenkins, 96 Tenn. 89, 33 
S. W. 820: "We think the great weight of 
authority and of reason Is to the effect that 
subsequent declarations of an alleged testa- 
tor may be considered by a Jury upon an 
issue ot mental capacity, but that they can- 
not be considered upon an issue of undue 
influence, unless there be Independent proof 
indicating the presence of undue influence, 
and then only to show a condition of mind 
susceptible to such Influence, and the effect 
thereof upon the testamentary act" Tbls 
court has formulated the role even more 
forcibly. In re Calkins, 112 Cal. 301, 44 
Pac. 678, coDtalns this language in the opin- 
ion: "In order to establish that a will has 
been executed under undue influence. It is 
necessary to show, not only that such undue 
Influence has been exercised, bnt also tbat It 
has produced an effect upon the ndnd of the 
testator, by which the will which he exe- 
cutes is not the expression of bis own de- 
sires. The external facta constituting the 
exercise Of undue Influence must be estab- 
lished by other evidence than the declara- 
tions of the testator. His declarations are 
Incompetent to show either that the Influ- 
ence was exercised, or that It affected his 
actions, and are Inadmissible, except as they 
may illustrate his mental state, and give 
a picture of the condition of his mind con- 
temporaneous with the declarations them- 
selves. Whenever the condition of the mind 
is a fact which it is desirable to prove, it 
may be established by such evidence as Is 
competent for that purpose. The mental con- 
dition of an individual is made manifest to 
others b.v his statements, declarations, con- 
versations, as well as by his conduct and. 
when the state of a testator's mind at the 
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ttm^'of etecntfng th4 wHl'la £be fact to be 
shown, his contemporaneous decIaiatlons,or 
statements. Punish the iqoqt satistaptory evi- 
dence of that fact' His atatemait of the 
effect that an act or suggestion of another' 
produced upon blm at some previous time Is, 
however, only hearsay,, while the statement 
of his feeling or disposition at the tlaie of 
making the stateoUBnt ts but the ezpreealon. 
fai words of his condition at that time, and, 
so far -as it produces a picture thereof, is 
admissible." See, also, £;state of Ricks, 160 
Cal. 485, 117 Pac. 530; Estate of Kllbom, 
lez Cal. 11, 120 Pac. 762; Estate of Grego. 
ry. 133 Cal. 131, 65 Pac 815. Unless, there- 
fore, we are compelled to regard the utter-i 
ances and demeanor of the testator as parts 
of the res gestre, evidence relating to them, 
should be declared Inadmissible according to 
a rule most firmly established In this state 
[2, S] Definitions of res ge<;t«e are as nn- 
merous as prescriptions for the cure -of rheu- 
matism and generally about as useful. One 
accurate definition Is quoted with approval 
in 7 Words & Phrases, 6130, as follows: 
"The res geatse Is defined by Wharton In 
Us work on £\ldeDce, 268, 267, 'as those 
circomstances which are the undesigned' in- 
cidents of particular litigated acts, and are 
admissible where Illustrative of' such acts. 
These Incidents may be separated from the 
act by lapse of time more or less appreciable. 
Their sole distinguishing feature Is that they 
should be necessary incidents of the litigat- 
ed act — ^necessary in this sense: that they 
are part of the immediate preparations for, 
or emai^itlons from, such acts, and are..not 
produced by the calculated policy of the ac- 
tors. In other words, they must stand in 
immediate causal relation to the act — a rela- 
tion not broken by individual wariness seek- 
ing to manufacture evidence for Itself. 
Therefore declarations which are the im- 
mediate accompanimente of an act are ad- 
missible as part of the res gestae ; remember- 
ing that immediateness is tested bjr close- 
ness, not of time, bnt by causal relation, as 
jnst ejcplalned."* Tested by this rule, we 
cannot say that the conduct and conversa- 
tion of the testator here reviewed must be 
considered a part of the res gestae. Hie 
mere fact that but a trifling period of time 
elapsed between the testamenary act and' 
the circumstances related by witnesses Leng 
and Clemens does not make the evidence ad- 
missible for all purposes. It appears from 
the record that Henry B. Gleason was sub- 
ject to sick spells, relief from which was 
obtained only by the use of morphine by- 
podermlcally ' Injected. It may well have 
been tliat his agitation and his remarks on 
the occasion of his second 'visit to the nota- 
ry's office were caused by illness, or mor- 
phine, or a combination of the two. -His 
agitation may have resulted from any one 
of a dozen causes, and bis remarks, when 
analyzed, do not amount even to a statement 
that his wife had coerced him in the matter 



<n ' thfe dis'posiHob' of 'hiB' property by *fw. 

He described no act or command or threat 
of his wife; but said h^ "had to do it right" 
'and expressed' the eonclueion that matters 
would have been extremely uncomfortable at 
home M the instrument had not been proper- 
ly executed. His statements were not evm 
declarations of past oicurrences. That which 
he said was merely the expression ' of his 
oplniiin regarding i past occurrence, and 
was no more a part of the rtes gestse because 
it was uttered a few minutes after the exe- 
cution of his will than It would have been 
If spoken a month later. Llssak v. Crocker 
Ebtate Co., 119 Cal. 444, 51 Pac. 688 ; Durkee 
V. Central Pacific R.' R. Co., 69 Cal. 534, 
11 Pac. 130, 58 Am. Rep. 562; Lunian v. 
Golden A. C. !M. Co., 140 Cal. 709, 74 Pac. 
307; Boone v. OaMand Transit Co., 13!) 
Cal. 492, 73 Pac. 243; Waldeck & Co. v. 
Pacific Coast S: S. Co., 2 Cal. App. 169, 83 
Pac. 158. 

[41 But, ev«M If the court had erred In 
refusing to rule that the conduct and state- 
ments of the testator Subsequent to the prep- 
-aratloh and execution of • the will consU- 
ttited parts of the res gesta;, we would not 
look upon the error as material, because the 
evidence In the case fell far short of estab- 
lishing contestant's 'allegation that the •will 
was the result of undue Influence exerted 
upon the te^tatot by E3va Mildred Gleason 
In such manner as improperly to Influence 
him in the making of his will. The con- 
testant's only material evidence at the trial 
beyond that which we have discussed was 
the following, wliich we quote from the tran- 
script: "Other evidence was given on behalf 
of tiie plaintiff to the Effect thitt the dece- 
dent at the time of his marriage to the de- 
fendant was 60 years of age; that ^fe at 
the time was 22 years of age; that the de- 
cedent's first wife, to whom he was devotedly 
attached,' died less Hian a year prior to his 
marriage to the defendant, after a happy 
married llfb of more than 30 years' with 
him; that.thp deftxtdant first married /No- 
vember 2.3, 1908; her husband wa* killed 
April 19, 1904; that she married again Sep- 
tember 1, 4904 ; was divorced from ' the sec- 
ond husband December 6, 1006 ; married the 
decedent June 5, 1807, havtng known him but 
six monthfi) that he Itad numerous sick 
spells and his only. reUe£ at such times was 
by use of morphine hypodermicaUy injects ; 
that the will in controversy was taken by 
the defendant a few hours after Ite esxecu- 
tton to Mr. Pennington, one of the vrltnesses 
to the said Instrument, and she showed It to 
him and asked him. It he had aigned it ae 
a witness, and thereafter on the same day 
she placed it in a 'safe deposit box at tb6 
bank; that the defendant married again a 
few months after the death of the decedent 
Oleason, and this latest marriage was there- 
after annulled at her instance; that the de- 
cedent, Oleason, died Jiine 22, 1010, seveti 
weeks after the execution of the tdleg 
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kdA that tile estate left by blm was and is 
appraised at about 140,000, all of which, with 
the exception of ten dollars bequeathed to 
his sister, the said Lida B. Gorbiu, is by the 
terms of the wiU In question devised and 
bequeathed to the aald defendant Bva Mil- 
dred Gleason." 

The court seems to hare been rery liberal 
towards contestant In the admission of tes- 
timony. This, of course, was proper. In view 
of the several Issues Involved, but we fail 
to see what relevancy the numerous mar- 
riages of Bva Mildred Oleason could possibly 
have to the questions Involved in the contest, 
and this is most emphatically true with ref- 
erence to the marital ventures of the lady 
after she become the Widow Gleason. Sure- 
ly her influence over her former spouse, 
whatever it may have been, had then ceased. 
While Gleason's marriage to a young woman 
who had been once widowed and once di- 
vorced might possibly have indicated that 
he was reckless, it would not necessarily 
suggest either lack of testamentary capacity 
or subjection to the will of his new wHe. 
Her early custody of the will and her prompt 
inquiry regarding its execution might have 
been Important, if there were other evidence 
that she had sought by threats or subtler 
means improperly to influence her husband, 
but there is no such showing beyond the 
conduct and statements of the testator which 
we have discussed above, and which were 
totally Inadequate to establish undue influ- 
ence. The unbroken rule in this state is 
that the courts must refuse to set aside the 
solemnly executed will of a deceased per- 
son upon the ground of undue influence un- 
less there be proof of "a pressure which over- 
powered the mind and bore down the voli- 
tion of the testator at the very time the will 
was made." Estate of Carlthers, 166 Cal. 
428, 105 Pac. 130; Estate of Lavinburg, 161 
Cal. 643, 118 Pac. 916; Estate of EUbom, 
supra. 

The Judgment and order are affirmed. 

We concur: HENSHAW, J.; liOBI- 
6AN. i. ^^^^^^^ 
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VESPER T. CRANE CO. et aL 
(II a. 2,90a) 

(Supreme Court of California. Feb. 28, 1913.) 

1. Malicioub Pboskcdtion (I 16*)— attach- 
MKST (§ 356*)— Injuhction (J 207*) — Eus- 

KKNTS. 

Generally, under the common law, anit for 
maliciously prosecuting an action against plain- 
tiff does not lie on the fact per se that snch 
action was nnsucceasJEul or abated; it being 
necessary that it have been prosecuted ma- 
liciously and without probable cause, wbetlier 
the damages be sought for bringing an action 
alone or procuring issuance of an attachment, 
injunction, or other ancillary process. 

[Ed. Note.— For other cases, see Malidous 
Prosecution, Cent. Dig. §{ 19-22, 59; Dec. Dig. 
J 16;* Attachment, Cent Dig. S§ 1319-1321; 
Dec. Dig. f 366;* Injunction, Cent. Dig. | 606; 
Dec. Dig. i 257.*1 



2. Attaohmrt (f| Ml*) — UxucamB PaoM- 
BoirnoN (I 13*)— WnoNOFUt Atxaohicbnt— 
BmaDm. 

On failnre of an attachment, defendant 

may either aue on the attachment undertaking 

or for malicious attachment 
fEd. Note.— For other cases, see Attachment 

Cent Dig. jl 1180-11K5; Dec dS. | 331;"^ 

Malicious Prosecution, Cent Dig. 'If 13-15: 

Deo. Dig. I 13.*] 

& Attachmknt (I S31*) — Wbokofui. At* 

TACHUENT— Suit on Undxbiakihci— Pboov 

Requibkd. 

Suit on an attachment undertaking Is sus- 
tained by allegation and proof that the writ 
was wrongfully procured, that there was no 
debt due from the attachment defendant when 
it was issued and levied; a showing of malice 
and want of probable cause being unnecessary. 

[Ed. Note^— For other cases, see Attachment, 
Cent Dig. U 1180-1186; Dec Dig. i 331.*] 
4. Maucioub Pbosecution a 16*)— Wbobo- 

FUi, Attachment — Proof Required. 

In an action for wrongful attachment, 
wherein plaintiff, the attachment defendant, 
disregards his remedy on the attachment un- 
dertaking, he must allege and prove malice and 
want of probable cause in procuring issuance 
of the attachment the same as in a common- 
law action for malicious prosecution. 

[Ed. Note.— For other case% see Malicious 
ProsecuUon, Cent Dig. {{ 19-22, 69; Dee. Dig. 
I 16.*1 
6. Attachment (| 874*) — WRONortri. At- 

TACHMXNT— EVIDEU7CB— JUDOMSNT ROIX. 

Even if, in an action for wrongful attach- 
ment brought independently of the attachment 
undertaking, the judgment roll in the attach- 
ment action, showing judgment for the attach- 
ment defendant ia- aomissible as prima fade 
evidence of want of probable cause, it is no 
evidence of malice in procuring issuance of the 
attachment 

[Ed. Note.->-For other cases, see Attachment 
Cent Dig. U 1363-1372; Dec. Dig. | 374.*] 

In Bank. Appeal froin Superior Court; 
Loa Angeles County ; Chas. Monroe, Judge. 

Action by A. B. Vesper against the Crane 
Company and another. From a Judgment for 
defendants, and from an order denying a 
new trial, plaintiff appeals. Affirmed. 

Grant Jackson and Lewis Crulckshank, 
both of Iios Angeles, for appellant S. 3, 
Parsons, of Los Angeles, for respondents. 

PER CURIAM. This appeal was original- 
ly heard and determined In Department 2, an 
opinion written by Mr. Justice Lorigan hav- 
ing been filed on SeiHember 13, 1912; the 
court affirming the Judgment and order a]>- 
pealed from. A rehearing in bank was or- 
dered. Upon further consideration we ad- 
here to the views expressed In the deinrt- 
ment opinion, and adopt the same as the 
opinion of the court in bank. 

The following, is a copy of the department 
ojjdnion : 

"This appeal is taken from a Judgment in 
favor of defendants and an order denying the 
motion of plaintiff for a new trial. 

"The action was brought to recover dam- 
ages for the alleged wrongful Issuance and 
levy of a writ of attachment 

'TThe complaint was in two counts, and the 
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allegatloiia conmon to both afe tbat in April, 
1907, the defendant Crane Oompany, assert- 
ing that plaintiff was Indebted to It in the 
cam of' 9463.67 for goods, wares, and mer- 
chandise sold by it to him, assigned Its claim 
therefor to the other defendant, Hunt, one 
of its employes, for the purpose of collect- 
ing the amount by suit, anid such an action 
was brought therefor at its request by Hunt 
on May 10, 1907 ; that an affl^vlt and un* 
dertaklng on attachment was filed and given, 
and a writ of attachment Issued In the suit, 
under which an automobile belonging to 
plaintiff was levied on and taken possession 
of by the sheriff on the same day the action 
was commenced, and held in the possession 
of the latter tintll January 19, 1009, some 
20 months; that plaintitt answered in said 
action, and, after trial, judgment was en- 
tered in his favor in September, 1908, for 
his costs of suit, the court finding that he 
was never indebted to the Crane Company or 
Hunt, as assignee, in any sum whatever; 
that Hunt appealed from said Judgment and 
executed a bond to continue the attachment 
in force pending the appeal, and also moved 
tor a new trial; that while the appeal and 
said moti(»k for a new trial were pending. It 
was on January 19, 1909, stipulated between 
the parties that both the appeal and motion 
should be abandoned, the automobile releas- 
ed from, attachment and restored to plaintiff, 
and the costs in the Judgment awarded to 
plaintiff paid by said Hunt, all of .which was 
done. 

"It was then further alleged in the first 
.count that plaintiff was never Indebted to 
the defendant Crane Company or to said 
Hunt, and that said action was commenced 
and said attachment Issued and levied by de- 
fendants 'maliciously and without probable 
<xe any cause therefor, and for the purpose 
of harassing and annoying plaintiff and put- 
ting him to trouble and expense'; that the 
reasonable value, use, and occupation of said 
automobile during Its detention for said 20 
months by the sheriff under the writ was 
$15 a day, amounting in the aggregate, with 
other alleged damages, to $9,315, for which 
Judgment was asked. 

"As to the secoud count, the only material 
difference between its allegations and those 
of the first count are that the damages 
claimed as the result of the detention of the 
automobile are more specifically set forth, 
the claim being that they aggregated $9,766.- 
42, and the omission of any allegation that 
the action was brought and the attachment 
levied maliciously; It being alleged in that 
respect 'that the said action was commenced 
and the said writ of attachment Issued and 
levied without probable or any cause there- 
for.' It was further alleged In both counts 
that the said action by Hunt against plaln- 
tlff was brought and prosecuted, and the at- 
tachment issued and levied, by Hunt at the 
request and direction of the Crane Company, 
and as Its agent and for its benefit. 



"The answer of defendants admitted that 
defendant Hunt, in the prosecution of the 
said suit against plaintifl, wfts acting tn be- 
half of the defendant Crane Company and 
all the allegations respecting such actions. 
The levy of the attachment and detention 
by the sheriff of the automobile of plaintiff 
thereunder -were likewise admitted; but de- 
fendants denied that said action was brought 
maUelously or without probable cause on 
the part of either of said defendants, or that 
plaintiff suffered damage by reason of the 
bringing of said action or the Issuance and 
levy of said attachment As a further de- 
fense, the defendants set forth at length 
facts and circumstances in connection with 
the claim of indebtedness asserted by Hunt 
as assignee of defendant Crane Company in 
said suit against plafntlff, the bringing of 
the action thereon, and the levy of the at- 
tachment, under all of which it was asserted 
and claimed that both Hunt and the Crane 
Company, in bringing said suit, had probable 
cause for doing so, and believed that plain- 
tiff was legally liable on the account upon 
which suit was brought, and were so. ad- 
vised by their attorney, to whom they had 
freely and fairly stated all the facts re- 
garding the matter of which they had then 
knowledge, and that said action was brought 
in good faith, with probable cause, and with- 
out any malice on the part of either of said 
defendants against - plaintiff. 

"On the trial of the action, as to the al- 
legation in the first count of the complaint 
that the suit complained of was instituted by 
the defendants maliciously, it was expressly 
admitted by the attorney for plaintiff that 
said action was begun and the attachment 
issued and levied by the defendants without 
any malice on the part of the defendants 
against the plaintiff. 

"Having so abandoned the allegation of 
malice, and on the assumption that It was 
only necessary to prove want of probable 
cause as alleged in both counts, plaintiff in- 
troduced in evidence, in support of such al- 
legation, the judgment roll iu the action of 
Hunt against the plaintiff. 

"The admission by plaintiff of the absence 
of malice and the Introduction of this judg- 
ment roll on the issue of want of probable 
cause was all that was presented to the court 
on these matters. The rest of the evidence 
was addressed solely to the question of dam- 
ages. 

"The court, in concurrence with the ad- 
mission of counsel for plaintiff, found that, 
in bringing the action and levying the at- 
tachment, the defendants did so without mal- 
ice, and further fouud against the claim of 
plaintiff that said action and levy were with- 
out probable or any cause therefor. In ad- 
dition the court found that, by reason of 
the issuance of the attachment and detention 
of the automobile for the period claimed, 
the damages to plaintiff did not exceed $711. 
The court concluded, as matter of law, that 
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as the aetloa against plaintiff was broaght 
and the attachment levied without maUoe, 
and It not being shown that the same was 
brought with malice and without probable 
cause, the defendants were entitled to a 
Judgment In their ftiTor dismissing the com- 
plaint of plaintiff, which was accordingly 
done. The theory upon which the superior 
court rendered Judgment for the defendants 
was that no action could be maintained di- 
rectly against an attaching creditor unless 
upon allegation and proof that the issuance 
and levy of the writ was procured malicious- 
ly and without probable cause; that other- 
wise the sole remedy of the attacnment de- 
fendant was against the sureties upon the 
undertaking on the attachment given to pro- 
cure the Issuance of the writ. 

"As we understand 'the contention made by 
ai^ellant here, It Is that the present action 
was not brought to recover punitive damages 
for malicious attachment, but simply to recov- 
er actual damages caused by the Issuance and 
levy of the writ; that, when the action Is 
of that character alone, it is not necessary 
to aTer malice or even want of probable 
cause, but only to aver, as appellant did, that 
the respondents never had any cause of ac- 
tion against appellant when they brought 
the suit against him, and that proof thereof 
entitled them to a recovery of actual dam- 
ages for which the suit was alone brought; 
or that, In any event, an averment of want 
of probable cause and proof thereof was all 
that was essential to warrant a recovery 
for actual damages. 

[1] "The general rule Is well settled in this 
state, following the common-law doctrine, 
that no action for damages can be prosecuted 
against a plaintiff in an action from the fact 
per se that the action was unsuccessful or 
abated. The action must have been prose- 
cuted mallclouBly and without probable cause, 
•or the plaintiff cannot be made liable for 
bringing it. And the rule is the same wheth- 
er the damages sought proceed from the 
bringing of an action alone or whether it is 
accompanied with an attachment, injunction, 
or other ancillary process. In either event, 
the plaintiff in such an action must allege 
and prove malice and want of probable cause 
in bringing the original action or In procur- 
ing the Issuance of the ancillary proceeding 
therein, or he Is not entitled to recover. 

[2] "When an attachment is sued out and 
levied upon the property of a defendant In 
the action, and the plaintiff therein has fail- 
ed to maintain his action, two remedies may 
be open to the attachment defendant: He 
may sue upon the undertaking on attach- 
ment or maintain an action for malicious at- 
tachment. 

[3] "The remedy on the attachment under- 
taking is sustained by allegation and proof 
that the writ was wrongfully proaired — that 
there was no debt due from the attachment 
defendant when It was issued and levied. It 



Is not there necetoary to ar^ malice cod 
want of probable cause for the issuance of 
the attachment, but simply that the attach- 
ment was wrongfully procured aad levied. 

[4] "When, however, the attachment de- 
fendant undertakes to proceed against tbe 
attadiment plaintiff alone and independ^t 
of any right of action upon the bond, he 
must allege and show malice and want ot 
probable cause on the part of the attachment 
plaintiff, as required by the principles of 
the common law In actions for malldoos 
prosecution. The averment of malice and 
want of probable cause go to tlie very gist 
of the action by the attachment defendant; 
and no recovery can be bad nnless these es- 
sential elements of liability are alleged and 
established by the evidence. The action to 
recover damages from the attachment plain- 
tiff for the mere wrongful Issuance and levy 
of an attachment Is analogous to the ordi- 
nary action for malicious prosecution of a 
criminal proceeding, or of a civil action where 
no attachment or other ancillary proceed- 
ing has been had, and la governed by the 
same rules as to pleading and proof as far 
as applicable. Eastln v. Bank of Stockton. 
66 Cal. 123, 4 Pac. 1106, 66 Am. Rep. 77; 
Robinson v. Kellum, 6 Cal. 399; Grant v. 
Moore, 29 Cal. 644 ; King v. Montgomery, 50 
Cal. 115; Gonzales t. Cobllner, 68 Cal. 151, 
8 Pac. 697; Asevado ▼. Orr, 100 Cal. 293, 34 
Pac. 777. 

"While t#o of the cases above quoted (Rob- 
inson v. Kellum and Asevado v. Orr) Involv- 
ed actions on injunction bonds, the same 
principle as to the maintenuice thereof Is 
applicable whether the ancillary process or 
proceeding accompanying the suit consists of 
an Injunction, or attachment, or other writ, 
which It is asserted has been Improperly pro- 
cured in the action. In the last case Im- 
mediately cited, quoting from the first, it Is 
said, at page 297 of 100 Cal., at page 778 of 
34 Pac: ' ".4n action on the case will not 
lie for Improperly suing out an injunction, 
unless It Is charged in the declaration as an 
abuse of the process of the court through 
malice and without probable cause. If the 
act complained of Is destitute of these in- 
gredients, then the only remedy of the In- 
jured party Is an action upon the Injunction 
bond, which is specially provided by the 
statute as a protection against injury, even 
without malice" — and reversed the Judgment 
because the complaint failed to aver those 
facts.' 

"The cases of King v. Montgomery and 
Gonzales v. Cobllner, supra, were actions for 
damages by the attachment defendant against 
the attachment plaintiff, in which this court 
declares It to be the settled law that no 
action lies against the plaintiff in behalf of 
one whose property has been attached and 
the suit or attachment terminated In his fa- 
vor, unless such suit or attachment was 
prosecuted or sued out and levied malicious- 
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ly and without probable cantse. in the last 
case Just referred to, thin court cites several 
cases from otber Jurisdictions In support of 
this rule, among others Stewart y. Sonne- 
bom, 98 U. S. 192, 25 I* Ed. 116, where it 
is said (acid extending the quotation some- 
what further): The Jury were posltlyely in- 
structed to return a yerdict for the plain- 
tiff independently of any consideration of 
malice In the Institution! of the bankruptcy 
proceedings, or want of probable cause there- 
for. If the charge was correct, then every 
man who brings a suit against another, with 
the most firm and reasonable belief that he 
has a Just claim, and a lawful right to re- 
sort to the courts, is responsible in damages 
for the consequences of his action, if he hap- 
pens to fall in his suit. His Intentions may 
have been most honest, his purpose only to 
secure his own, in the only way In which the 
law permits it to be secured; he may have 
had no ill feeling against bis supposed debt- 
or, and may have done nothing which the 
law forbids. Such Is. not the law. It is 
abundantly settled that no suit can be main- 
tained against an unsuccessful plaintiff or 
prosecutor, unless it Is shown affirmatively 
that be was actuated in hia conduct by mal- 
ice or some improper or sinister motive. 
Malice is essential to the maintenance of any 
such action, and npt merely (as the circuit 
court thought) to the recovery of e3i;emplary 
damages. Notwithstanding what has been 
said In some decisions of a distinction be- 
tween actions for criminal prosecutions and 
civil suits, both classes at the present day 
require subatantlally the same essentials. 
Certainly an Action for instituting a civil 
suit requires not less for its maintenance 
tlian an action for a malicious prosecution 
of a criminal proceeding' 

"It wiU be observed in this quotation 
from the Supreme Court of the United States 
that the distinction which the appellant 
seeks to make between actions for actual 
damages and those for exemplary damages, 
as affecting tlie necessity of allegations of 
malice and want of probable cause in pro- 
curing an attachment or othn process, is 
expressly repudiated ; that such allegations 
are essential to the maintenance of any such 
action, whatever the character of the dam- 
ages sought, vbetlier compensatory or puni- 
tive. 

"We content ourselves with reference to 
our own cases and the authorities referred 
to therein sustaining the rule that allegation 
and proof of both malice and want of proba- 
ble cause are essential to a suit against an 
attachment plaintiff, without additional cita- 
tion from other jurisdictions, which abun- 
dantly sustain this rule. 

[8] "Considerable discussion is directed on 
both sides to the effect of the Judgment roll 
in the suit of Hunt against the plaintiff, in 
which suit the attachment was Issued, and 



which was introduced in evidence by jplatn- 
tiff in this action in support of his allegation 
of want of probable cause. Appellant con- '. 
tends tliat it sufficiently established such 
Issue; respondent denies that it had that 
effect. But. we perceive no reason for con- 
sidering this point. It it be assumed, with- 
out so deciding, that it was at least prima 
facie evidence of want of probable cause, 
this cannot benefit plaintiff, because to main- 
tain the action both malice and want of 
probable cause most be shown on his part. 
As pointed, out, proof of want of probable 
cause and malice must be made to warrant 
recovery ; it cannot be bad on proof of want 
of probable cause alone. While malice may 
be inferred from want of probable cause, 
there can be no room for such inference 
where, as here, It was expressly admitted 
on the trial that neither of the respondents 
was actuated by malice In bringing the ac- 
tion or procuring the issuance and levy of 
the attachment. 

"Nor is it necessary to discuss the point 
made as to the proper rule for the assess- ' 
ment of damages In cases of this character. 
This could only be Important If, as con- 
tended by appellant, proof alone of want of 
probable cause in procuring the levy of the 
attachment was sufficient to sustain an ac- 
tion of this character, which, as pointed out, 
is not the rule in this state. While the trial 
court took evidence on the subject of dam- 
ages and made a finding thereon, still on its 
further findings, supported by the admissions 
of appellant on the trial that respondents 
did not act maliciously in procuring the at- 
tachment, the matter of damages became a 
false quantity in the action. It was not nec- 
essary for the court, in view of the other 
flndlugs, to make any finding on the subject 
of damages, and properly Ignored it in en- 
tering the Judgment dismissing the action 
which, under the other findings discussed, it 
was right to do." 

The Judgment and order appealed from are 
affirmed. 

BEATTT, C. Jn does not participate in the 
foregoing. 



TOGNAZZINI et aL v. JORDAN, Secretary of 
State. (S. F. 6.fJ35.) 

(Supreme Court of California. Feb. 27. 1913.) 

CoBPORATio.vs (S 40*)— Amendment op Abti- 
CLES— Dissolution of Corpokatiok. 

Civ. Code, § 362, after prescribing the man- 
ner in which a corporation may amend its ar- 
ticles, provides that the section shall not be 
construed to authorize any corporation to In- 
crease or diminish its capital stock, change Its 
name, extend its corporate existence, or change 
the number of its directors without complvlnR 
with the special provisions of the Code. Code 
Civ. I'roo. S 1227 et seq., provides a method 
for terminating the existence of a corporation 



•for other CMes se« same topic and lecUon NUMBBR la Dec. Dig. ft Am. Dig. Kej-No. Series ft Rtp'r lodezs* 

Digitized by VjOOQ IC 



880 



lap FAUIFIC RBFOSTIIS 



(CaL 



by applying to the court for dissolution. Held, 
that a corporation may shorten its term of ex- 
istence by filing an amendment in accordance 
with section 362, although the corporation by 
reason of such shortened term goes out of ex- 
istence on filing the amendment. 

[Ed. Note.— For other cases, see Corporations, 
Cent Dig. I 124 ; Dec. Dig. § 40.*] 

In Bank. Application for writ of manda- 
mus by T. G. Xognazzini and others against 
Frank 0. Jordan as Secretary of State. 
Writ granted and made peremptory. 

Gavin McNab, B. M. Aiklns, and Lllien- 
tbal, McKlnstry ft Raymond, all of San 
Francisco, for petitioners. U. S. Webb, Atty. 
Gen., for respondent. 

MEIiVIN, J. Petitioners prayed for a 
writ of mandamus requiring the Secretary 
of State to file, nunc pro tunc as of the 9th 
day of August, 1912, a certified copy of a 
certificate of amendment of the articles 
of Incorporation of the Swiss-American 
Bank. An alteruative writ was issued, and 
the matter Is now before ns for final con- 
sideration of the points of law involved; 
there being no controversy with reference 
to the facts. The Swiss-American Bank was 
Incorporated for the term of 50 years on 
the 10th day of August, 1909. Subsequently, 
by a contract made and executed in accord- 
ance with the "Bank Act," so called, and 
approved by the superintendent of banks, the 
corporation transferred all of Its deposits 
to the Anglo-Californlan Trust Company. 
There are no corporate debts. Prior to Au- 
gust 9, 1912, the Swiss-American Bank, fol- 
lowing the procedure prescribed by section 
362 of the Civil Code, amended Its articles 
of Incorporation by abbreviating Its term of 
corporate existence to three years. A cer- 
tificate of amendment was filed In the office 
of the county clerk of the city and county of 
San Francisco on August 8, 1912, and a cer- 
tified copy thereof, accompanied by the prop- 
er fee, was tendered to the Secretary of 
State for filing on August 9, 1912— the day 
before that upon which, if the amendment to 
the articles of Incorporation was valid, the 
existence of the Swiss-American Bank would 
terminate. The Secretary of State declined 
to file the proposed document upon the 
ground that a corporation may not shorten 
the term of Its corporate existence, at least 
not In such manner as practically to end Its 
being almost immediately. He insists that 
a corporation wishing to terminate Its ex- 
istence must apply to a court for dissolution 
as prescribed by sections 1227 et seq. of the 
Code of Civil Procedure. The only question 
before us, therefore, is whether or not sec- 
tion 362 of the Civil Code permits the short- 
ening of the corporate life of the Swiss- 
American Bank. 

Section 302 of the Civil Code, after pre- 
scribing the manner in which a corporation 
may amend its articles of Incorporation and 
providing for the filing with the Secretary of 



State a certified copy of Its amended articles, 

contains the following proviso : "Nothing in 
this section shall be construed to authorize 
any corporation to increaae or diminish its 
capital stock, change its name, extend its 
corporate existence, or increase or diminish 
the number of its directors, without comply- 
ing with the special provisions of this Code 
applicable thereto." In his brief the learned 
Attorney General states that the proviso 
quoted ' above was first inserted In section 
302 of the Civil Code in 1905, save that part 
prohibiting the dinilnisbing of capital stock 
by amendment of the articles of Incorpora- 
tion. He says: "The exceptions running 
to the change of name, extension of corpo- 
rate existence, increase or decrease of num- 
ber of directors, as well as to the Increase 
or decrease of capital stock, were Insserted 
for the first time in the amendment of 1905." 
He then calls attention to the rei>eal of sec- 
tion 309 of the avll Code In 1905 (Stats. 
1903, p. 563). That section simply stated 
that "dissolution of corporations is provid- 
ed for" in certain specified parts of the Civil 
Code. In the brief of the Attorney General 
we are also cited to the language of the note 
of the code commissioner on said section 399 
of the Civil Code to the effect that: "This 
section, which purports merely to designate 
the place In tlie Code of Civil Procedure 
where the dissolution of corporations Is pro- 
vided for, does not state any rule of law 
and constitutes but an Imperfect Index to 
the provisions referred to." The brief then 
proceeds as follows: "Prior to the amend- 
ment of section 362, In IWfi, the Code con- 
tained other provisions practically the same 
as at present, relating to the Increase of 
the capital stock, change of name, extension 
of corporate existence, and Ind'ease or de- 
crease in the numl)er of directors. Yet It 
has never been contended that, prior to such 
amendment, section 362 authorized a corpo- 
ration to accomplish any of these pmroses 
by mere amendment of its articles of In- 
corporation." It occurs to us that the rea- 
son for a failure to contend that section 
362 of the Civil Code authorized a cort'ora- 
tion to accomplish a shortening of its term 
of existence amounting almost to an im- 
mediate dissolution may perhaps be found 
in the existence of section 399 of the Civil 
Code and the belief which the profession 
may have entertained that said section point- 
ed the only way to a practical termination of 
corporate entity. But whatever may have 
been the reason, it Is certain that ever since 
its passage in 1885 section 362 has contained 
a proviso against the eittension of its coriM>- 
rate existence. This fact seems to have 
been overlooked, but In the act as originally 
passed (Stats. 1885, p. 92) we find this lan- 
guage: "Provided, that the time of the ex- 
istence of such corporation shall not he liy 
such amendment extended beyond the tiuie 
fixed in the original articles or certiflciite of 
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lixcorporatioB." In the ameodments to the 
section In 1893 and 1903 this proviso is sub- 
stantially repeated (Stats. 1893, p. 131 ; Stats. 
1903, p. 411). The proviso contained In the 
section as amended in 1905 has been pre- 
viously quoted above. 

Petitioners contend that the power to dis- 
solve by application to a court cannot de- 
prive a corporation of the right to shorten 
Its term of existence even if the practical 
result of such abbreviation would amount to 
a speedy termination of the corporate life: 
First, because there Is nothing inconsistent 
In the two methods of procedure; and, sec- 
ond, because section 362, which (it is assert- 
ed) gives the right to curtail the corporate 
term, was passed subsequently to those sec- 
tions of the Code of Civil Procedure rela- 
tive to dissolution of corporations by pro- 
ceedings in the superior court. These con- 
tentions must be upheld. The power ' to 
amend articles of incorporation has refer- 
ence to the changes in those matters essen- 
tial to the original articles. California Tele- 
phone & Light Co. V. Jordan (App.) 126 Pac. 
598. Section 290 of the Civil Code prescribes 
the necessary contents of articles of incor- 
poration, among which is the term for which 
the corporttion is to exist, not exceeding 50 
years. Section 362 of the Civil Code gives 
the general right to amend articles of incor- 
poration, limiting the power, however, to cer- 
tain particulars; one of them being the c»- 
tension ot the corporate term. This very 
limitation Indicates an intention to permit 
an amendment shortening the period of the 
corporation's life. It is the rule that tlie 
exception of a particular thing from the pur- 
view of the general expressions of a 'statute 
Indicates that in the opinion of the lawmak- 
ing body the thing excepted would have been 
Included within the general clause If the ex- 
ception had not been made. Commonwealth 
▼. Summerville. 204 Pa. 304, 54 AU. 27; Gib- 
bons V. Ogden, 22 TI. S. (9 Wheat.) 191. 6 li. 
Ed. 23; Brown v. Maryland. 25 U. S. (12 
Wheat) 438, 6 I.. Ed. 678; Tlnkham v. Tap- 
scott, 17 N. T. 152; 2 Lewis' Sutherland, 
Statutory Construction (2d Ed.) { 351. The 
limitation upon this rnle is that it must not 
be carried too far — that an exception from 
the general language of a statute is some- 
times made ont of an abundance of caution 
and not to indicate that without the excep- 
tion its subject-matter would come within 
the scope of the act. We do not think that 
section 362 of the Civil Code comes within 
the limitation upon the general rule. 

It is asserted that the other methods of 
dissolution of corporations would, in gen- 
eral, provide greater protection to minority 
stockholders from fraud, although it is con- 
ceded tliat in the present proceeding no in- 
jury could result from permitting the method 
selected by petitioners to be used in ending 
the career of the Swias-Amerlcan Bank. The 
mere fact that other and better methods may 



exist cannot prevent us froip declaring what 
seems to us to be the plain meaning of the 
statute under discussion. If the shortening 
of the term of corporate existence had been 
for one year instead of 47 years, there could 
have been no claim that such action amount- 
ed to dlsiiicorporation without notice to all 
persons interested and in possible fraud of 
their Interests. If the statute permits ab- 
breviation 0f the corporation's legal lease ot 
life, we cannot say, where the law does not. 
Just when the process of diminution becomes 
dissolution. 

Let judgment be entered in accordance 
with the prayer of petitioners, and let the 
writ be made peremptory. 

We concur: HENSHAW, J.; LORTGAN, 
J. ; SHAW, J. ; SLOSS, J. ; ANGELLOTTI, J. 



NATIONAL HARDWOOD CO. et bI t. 
SHERWOOD et aL (L. A 2.832.) 

(Supreme Court of California. Feb. 25, 1913.) 

1. Bitts ANn Notes (S 167) — ^Nbootiabiutt 

— Xote Secdbed by Mobtoaoe. 

Where a note is secured by a mortgage on 
land, both being executed at the enme time and 
as parts of the same transaction, the note, 
though negotiable in form, is not negotiable in 
law, and a purchaser, taking it with knowledge 
of the existence of the mortgage, takes subject 
to equities. 

. [Ed. Note.— For other cases, see Bills and 
Notet Cent Dig. {> 418, 419; Dec. Dig. | 

2. Biixs AND Noras (§ 453*) — Bkoitals — 

Value Received— Estoppel. 

Neither the presumption of consideration 
arising from the fact that a contract is in writ- 
ing as provided by Civ. Code, { 1014, Code Civ. 
Proc. § 1963, subd. 39, nor a recital in a non- 
negotiable note secured by a mortgage on land 
that it was given for value received, is suffi- 
cient to create an estoppel against the maker 
and his successors in interest to assert want 
of consideration as a defense to the note in 
the bands of an indorsee. 

[Ed. Note. — For other cases, see Bills and 
Notes, Cent Dig. §f 1844-1351; Dec. Dig. | 
453.*] 

3. Bills and Notes (§ 318* )— Estoppel (| 
22*)— Bt Deed— Considebation- Deniai^ 
Oaveat Emptor 

Code Civ. Proc. g 1962, snbds. 2, 8, pro- 
vided that the recital of a fact in a writteu in- 
strument, except the recital of a consideration, 
is conclusive between the parties or their suc- 
cessors in interest by p subsequent title, and 
that when a party by his own declaration, act. 
or omission has intentionally and deliberately 
led another to believe a particular tbin^ true, 
and to act on such belief, he cannot, m any 
litigation arising out of such declaration, act, 
or omission, be permitted to falsify it F., 
having accepted a deed of trust for part of the 
purtbase price of a lot sold to S. in order to 
enable S. to borrow money with which to con- 
struct a building, inserted in a trust deed a re- 
cital that it was subsequent to the lien of a 
mortgage for ?3,000 in favor of J., to whom S. 
executed a note for ?3,000 secured by a mort- 
gnp:e on the property. The consideration ot 
this note was to be advanced as the building 
progressed, and only $1,940.67 was paid. J. 
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•old tbe note an* mortgage to P. for |3,00(^ 
at the time showing to fier a atatement signed 
by S. and wife that the note and mortgage to 
J. had been given for value received, and that 
there were no offsets against the same, to- 
gether with the recital in the deed of trust 
which was subsequently foreclosed and the 
property bid in by F. Beld that, as against 
P^ F. was estopped by tbe recital in his deed 
of trust to deny that the consideration of the 
note and mortgage to J. had not been fully 
paid; nor was such estoppel obviated by tbe 
rule of caveat emptor applicable to a purchaa- 
er of a nonnegotiable obligation. 

[Ed. Note.— For other cases, see Bills and 
Notes. Cent. Dig. J 754; Dec. ^g. I 818;* 
Estoppel, Cent iDig. U 2T-61; Dec Dig. S 
22.») 

4. Estoppel (( 22*).~IU!Oitals in Mobtoaok. 
Where a person accepts a mortgage which 
redteg that it is subject to another mortgage 
on the same property, he is estopped thereby, 
and may not defeat or impair such other mort- 
gage by denying its priority or validity, at the 
time he tools it, to the amount of it as recited 
in bis own mortgage. 

[Ed. Note.— For other cases, see Estoppel, 
Cent. Dig. f| 27-61; Dec. Dig. | 22.*] 
8. Estoppel (| 72»')— Imhoceot Pkbaors— 

Neolioence or One. 

Where a deed of trust, securing the bal- 
ance of the purchase price of certain vacant 
property, recited that it was subject to a mort- 
gage to J. for $3,000, and contained no state- 
ment that the amount of such prior mortgage 
was to be thereafter advanced, and though only 
a portion thereof was ever advanced, J. sold 
the mortgage to a purchaser for $3,000, who 
took on tne faith of the recital in the deed of 
trust, the beneficiary under such deed, who 
purchased the property on foreclosure thereof, 
was bound by the recital as to the extent of 
the lien to which the deed was subject under 
Civ. Code, | 3543, providing that, where one of 
two Innocent persons must suffer by the act 
of the third, he by whose negligence it hap- 
pened must be the aufferer. 

[Ed. Note.— For other cases, see Estoppel, 
Cent Dig. I 188; Dec. Dig. i 72.«] 

In Bank. Appeal from Superior Court, Ixw 
AnReles County; Frederick W. Houser, 
Judge. 

Action by the National Hardwood Com- 
pany and others against Damon Sherwood 
and others. Judgment for plaintiffs, and de- 
fendant A. R. Phelps appeals. Beversed- 

Lloyd W. Moultrie, of Los Angeles, for ap- 
pellant Borden & Cnrhart, Job Harriman, 
H. T. Morrow, G. H. Moore, and Oole ft Cole, 
all of Los Angeles, for respondents. 



SHAW, J. Tbe defendant Phelps appeals 
from the Judgment 

Tbe plaintiffs began tbe action to foreclose 
certain alleged liens upon the lot In contro- 
versy for materials furnished In the erec- 
tion of a building tbereon. No objection is 
made to the Judgment with respect to these 
liens. Tbe sole controversy is between the 
appellant Phelps, and the defendant Emil 
Firth ; and the question presented is wheth- 
er tbe principal sum of the mortgage lien 
held by Mrs. Phelps upon the lot is $3,000 
or only $1,040.67. The note described in the 



mortgage was for $3f,0(K>, but it was given 
for future advances, and the mortgagors re- 
celyed. only $1,940.67 therefor. The facts 
are somewhat complicated, and It is neces- 
sary to state them at length. 

The defendant Firth owned the lot prior to 
any of the transactions Involved in the case. 
He executed a deed of the lot to the defend- 
ant Damon Sherwood; the inirchase price 
being $1,800. Tbe deed was dated Septem- 
ber 3, 1908. Under the same date, Sherwood 
and wife executed a deed of trust upon the 
lot to the Title Insurance & Trust Company, 
as trustee, to secure tbe payment of tbe said 
purchase price In four Installments, for 
which Sherwood executed four notes to 
Firth. Sherwood desired to build a house on 
the lot, and for that purpose to borrow mon- 
ey by a first mortgage thereon. He arranged 
to borrow this money from one Ia E, Jones. 
To accomplish the purpose, it was necessary 
that the deed of trust in some manner recog- 
nize the proposed mortgage as a paramount 
lien. To accomplish this, the following re- 
cital was Inserted therein: "This trust deed 
Is given to secure tbe purchase price of said 
property, but is second and subsequent to 
tbe lien of a mortgage for the sum of $3,000 
in favor of L. N. Jones." On October 8, 190S, 
Sherwood and wife executed to Jones tbe 
mortgage on the lot purporting to secure a 
note of the same date from Sherwood to Jones 
for $3,000, payable three years after date. 
Tbe mortgage also provided that, in case of 
foreclosure, the mortgagors would pay tbe 
attorneys' fees of the plaintiff in the suit, 
and that, upon default in payment of the 
interest or of any installment of the prlnd- 
[Ml, tbe holder of the note should have tbe 
opUon to declare the whole sum due im- 
mediately. Tbe deed of trust although dat- 
ed September 3, 1908, was not fully executed 
by delivery until October 13, 1908, on which 
day both the mortgage and the deed of trust 
were placed on record. It was agreed be- 
tween Sherwood and Jones that the money 
borrowed on the mortgage should not be im- 
mediately paid to Sherwood, but should be 
paid over from time to time in smaller mum 
as needed for tbe proposed buUdlag. Flrtb 
was cognizant of this, agreement tiiherwood 
thereupon proceeded to erect a building on 
the lot, and Jones advanced him tberefor 
sums amounting to $1,940.67, and no more. 
Tbe building was completed on January 10, 
1909. On November 4, 1008, Jones sold, as- 
signed, and indorsed the said note and mort- 
gage to the appellant A. It. Phelps, for $3,- 
000, which she then paid to blm. 

At tbe time Sherwood and wife made tbe 
note and mortgage to Jones, they also signed 
and delivered to Jones a written statement 
declaring that said mortgage "has been given 
for value received, and that there are no off- 
sets to the same." This document and also 
the aforesaid recital In the deed of trust 
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■were shown to Mrs. PAelps by Joneis at anfl 
prior to her pnrchase'of' the note and mort- 
gage from Jones. She took' the assignment 
and paid the |8,000 to Jones wlfhoat any no- 
tice or knowledge of the agreement between 
Jones and Sherwood, oT' of the fact that 
-Sherwood had not received the full amount 
aamed tn the note; atid i^e relied on said 
recital of the deed of trust -atid said state- 
ment of the Sherwoods. She made no In- 
■qnlry, personally, of the Sherwoods, or of 
Firth, or of tile trustee, tn regard to the 
matter. 

Default was made In the payment of the 
-pnrchase price due to Firth, secured by the 
deed of trust, and thereupon the trustee, in 
parsuitnce of the power of sale contained 
therein, duly sold said lot to enforce pay- 
ment. Firth was the purchaser at the- sale, 
and on May 22, 1909, the trustee, in pur- 
anance thereof, executed a deed conveying 
the lot to him. 

[1] It appears to be settled by the deci- 
sions of this court that where a note is se- 
cured by a mortgage on land, both being exe- 
cuted at the same time, or as parts of one 
transaction, the note, although negotiable in 
form, is not negotiable in law, where the 
purchaser takes it with knowledge of the ex- 
istence of the mortgage. Meyer t. Weber, 
138 CaL 681, 65 Pac. UIO; Brlggs t. Graw- 
ford. 162 Cal. 129, 121 Pac. 881; CiT. Code, 
i 1642. See, also, Hlbernla ▼. Thornton, 127 
OaL 677, 60 Pac. 37; Hays v- Plummer, 126 
OaL 109, S8 pac. 447, 77 Am. St Rep. 153. 
In McDonald t. Randall, :139 ObI. 246, 72 
Pac. 997, the court, in deciding that knowl- 
edge by the president of a corporation that 
a note, negotiable in - form and secured by 
Kkortgage, was without consideration, where 
the note was payable to him, and was in- 
dorsed by him to the corporation, could not 
be Imputed to' the corporation under the dr- 
<*nmstanoeB shown, said in the oouite of the 
opinion, that the note was negottable, and 
upon that statement assnmed that the cor- 
poration would take it free from all exist- 
ing defenses. Unless it took with notice there- 
at, But the point that the mortgage ac- 
companying the note made It nonnegotlable 
was not presented upon the argument nor 
discussed by the oourti The 'case of Meyer 
T. Weber, supra, was not dted or mentioned 
either in the opinion or In the briefs. In 
view of these circumstances, the McDonald 
Case cannot be considered as a decision OTsr- 
mllng Meyer t. Weber on that point. ' Three 
Teasons for the doctrine were given in Meyer 
T. Weber. The first was that the mortgage 
there Involved provided for the payment of 
attorneys' fees if suit to foreclose was In- 
stituted; a condition which destroyed the 
negotiability of the note, under the provi- 
sions of section 3088 of the- Civil Code as it 
stood prior to the amendment of 1906. It 
would not here that effect under the section 
as It now Is, and as it was when the note 



here Involves was' execdted.' The second rea- 
son wSs that the mortgage provided that, up- 
on default In th^ payment bf the interest 
due before the maturity of the principal, the 
payee bad the optional right to declare the 
principal due immediately, which also, under 
section 3088, would make a note nonnegoti- 
able. The third reason was that in this 
state, under section 728 of the Code of Civil 
Procedure, a note secured by mortgage can 
be enforced only by foreclosure of the mort- 
gage, and consequently the personal liability 
upon such note Is contingent and dependent 
upon there being a deficiency In the proceeds 
bf the' mortgaged premises to pay the note 
upon a foreclosure sale. This also. It was 
held. Introduced Into the contract a condi- 
tion not certain of fulfillment within the 
meaning of section 3088, and renders the con- 
tract as a whole nonbegotlable. The facts 
upon which the second and third reasons are 
fonnded are present in the case at bar; 
and the reasons are as potent as In the 
Mey» O&ae. It should be remarked, how- 
ever, that in the present ease, and also In 
Meyer v. Weber and Briggs v. Cra'wford, the 
note recited that It was secured by mortgage. 
The result was l^t no person could receive 
the note as indorsee without 'notice of the 
fact that It was accompanied by the mort- 
gage. There is nothing In any of the decl- 
■lons which would support the daim, should 
a cose arise, that, In the absence of any such 
recital in the note, one who should purchase 
It for value before maturity, in good faltb, 
and -without knowledge at notice of the mort- 
gage^ could not hold it as. a negotiable instru- 
ment and free from any detente -which the 
maker might have as against the payee or 
aOy pre'vlouB holder. 

- The note being nonnegotiable on Its face, 
the resnlt is tdiat Mrs. Phdps, although she 
paid JoneS' the full face of the note as the 
price thereof. Is not entitled to the protection 
which the law- gives to an indorsee of a ne- 
gotiable note, in good falth^ for value and 
before maturity. Civ. Code, {| 3122, 3123, 
3124. Firth, as successor In Interest of Sher- 
wood, the mortgagor, may therefore avail 
himself of the defense of partial want of 
consideration arising out of the fact that, 
Jones did not loan more than $1,940.67 on 
the note, unless he is estopped to do so by 
the conduet of Sherwood, or by some other 
circumstance not depending upon the law 
of negotiable instnunents. 

[21 The note, as signed by Sherwood, r»- 
cited thot It was given for 'value received. 
It is not dalmed that this representation 
would constitute an estoppel and prevent 
Sherwood, or Firth as his successor, from as- 
serting want of consideration as a defense to 
the note in the hands of the indorsee. It 
'W<^tdd-'Con8tltate prima facie evidence of a 
"mluable consideration sufflcient to supix^rt 
the promise- to pay, although, since the con- 
trast is in writing, aach consideration would 
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be presumed wltbout tbe aid of the recital. 
Civ. Code, I 1614; Code Civ. Proc. f 1963, 
Bubd. 80. But neither the recital nor the 
statutory presumption is conclusive upon the 
maker, and the consideration may always 
be impeached, if the Instrument is not nego- 
tiable, notwithstanding such presumption 
and recital. 

[3] The court below held that the afore- 
said statement given to Jones by the Sher- 
woods, and exhibited by Jones to Mrs. Phelps 
to induce her to purchase the note, created 
an estoppel In her favor against the Sher- 
woods alone, preventing them from denying 
tliat tbe note was good for the full amount 
thereof. It did not appear that Firth had 
any knowledge of the Sherwood statement, 
or of the exhibition thereof to Mrs. Phelps, 
or that she was induced to purchase there- 
by. Hence it was held to work no estoppel 
against him. 

The principal thing relied on by the ap- 
pellant to create an estoppel against Firth 
is the recital in the deed of trust that said 
deed was subject to "the lien of a mortgage 
in tlie sum of $S,000" in favor of Jones. 
Firth had knowledge of this deed. It does 
not appear that he signed it, but he was 
the beneficiary named therein; and the re- 
cital was inserted with his consent for the 
purpose of making the mortgage to Jones 
paramount to the interest held by the trustee 
for his benefit. The evidence shows, how- 
ever, that all the parties to this deed under- 
stood that no money was loaned on the 
mortgage at the time of Its execution, and 
that it was to be advanced subsequently as 
needed for the proposed building. Hence we 
must conclude that it was not the actual in- 
tention of the immediate parties to the 
transaction, including Flrtli, that the mort- 
gage should be a valid lien at any time for 
a sum larger than had been advanced there- 
on at such time by Jones. 

The Code declares that the recital of a fact 
In a written instrument, except the recital 
of a consideration, is conclusive between the 
parties thereto, or their successors in inter- 
est by a subsequent title. Also that when a 
party has, by his own declaration, act, or 
, omission, intentionally and deliberately led 
another to believe a particular thing true, 
and to act upon such belief, he cannot, in any 
litigati(« arising out of such declaration, 
act, or omission, be permitted to falsify it. 
Code Civ. Proc. f 1962, subds. 2 and 3. Firth 
unquestionably had an interest in or under 
the deed, whether he signed it or not. By 
the conveyance from the trustee be became 
the successor in interest of Sherwood by a 
subsequent title. Tbat conveyance placed 
Urn in the same position, with respect to 
this recital, as he would have occupied it 
Sherwood had conveyed the lot to him- after 
the mortgage to Jones was recorded. So far 
as the mortgage lien was concerned or af- 
fected by tbe redtal, he is bound by It as 



fully at if be was a party to the deed in 
which it was inserted. 

The purpose ot the recital, so far aa Firth, 
Sherwood, and Jones were concerned, was 
to assure Jones that tbe deed of trust would 
be subject to the mortgage lien for whatever 
sums he should loan thereon. If be had con- 
tinued to hold the mortgage, it may be as- 
sumed that he could not have enfbfced it for 
more than the sum actually loaned by him. 
But Mrs. Phelps had no knowledge of the 
agreement that the money was to be loaned 
subsequently in installments as required. 
That agreement was not referred to in the 
mortgage nor placed on record; and it can- 
not be Invoked by Firth against her. 

The respondent argues that the rule oC 
caveat emptor applies to one who is about to 
purchase a nonnegotiable obligation for the 
payment of money, and that such buyer la 
bound at his peril to inquire Into the defens- 
es of the debtor, and can occupy no better 
position than does tbe original creditor. This 
doctrine is well established; but it does not 
obviate the estoppel hare Involved. Under 
the provisions of section 1962 of the Code of 
Civil Procedure, above recited, and under the 
facts we have stated, Firth occupies the posi- 
tion of the mortgagor, and: is bound by the 
recital. He, therefore, cornea within the third 
8ut>divlslon of that section — that of a person 
who has by his own declaration led another 
to believe a particular thing true> and to act 
upon that belief. Mrs. Phelps saw the re- 
cital and acted upon the belief it inspired; 
and he cannot be permitted to falsify It for 
his own benefit and to her detriment in the 
matter in wliich she acted. She was bound 
to inquire into the matter or abide the conse- 
quences. She did inquire, and she found 
this recital which she rightly presumed was 
made with the knowledge and consent of 
Firth. She was Justified in accepting it aa 
true and in purchasing the note and mort- 
gage in reliance on the . information it con- 
tained. Under the priuciple declared in tbe 
aforesaid provision ot the Code, Firth is es- 
topped to deny the truth of the thing of 
which it informed her. The authorities are 
in accordance with the Code upon this prop- 
osition. 

[4] Where a person accepts a mortgage 
which recites that it is subject to another 
mortgage on the same property, the rule 
is that he is estopped thereby and is not al- 
lowed to defeat or impair the other mortgage 
by denying its priority or validity at the Obm 
he took it to the amount of it as recited in 
his own mortgage. Old National Bank ▼. 
Heckman, 148 Ind. GOT, 47 N. B. 953; Hard^ 
in V. Hyde, 40 Barb. (N. Y.) 435; Qow v. 
liumber Co., 109 Mich. 62, 66 N. W. 676; 
Bronsoa v. Railroad Co., 69 V. 8. (2 WaU.) 
310, 17 L. Ed. 725; Central T. Co, v. Colum- 
bus, etc., Co. (C. C.) 87 Fed. 828. There are 
also many cases holding tbat tbe purchaser, 
who takes the property by a deed which le- 
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c!tee tlMit 'It l8 subject to a inortgage tber^n, 
Is estopped to assert the invalidity of the 
mortgage or any defense thereto which exist- 
ed at the time between the mortgagor and the 
mortgagee. This Is held In cases where It does 
not appear that the vendor of the land had 
deducted the mortgage debt, as recited, from 
the price of the property agreed on between 
him and the vendee ; and It appears to be the 
rule applicable In any case where the land Is 
taken subject to a mortgage recited In the 
deed. Cornell v. Corbin, 64 Gal. 200, 30 Pac. 
629; which concedes, but does not decide, the 
point; Freeman v. Auld, 44 N. Y. 50; Green 
V. Kemp, 1.? Mass. 515, 7 Am. Dec. 169 ; Shuf- 
elt V. Shufelt, 9 Paige (N. T.) 145, 37 Am. 
Dec. 381. 

Where the recital is of such a nature that It 
shows an Intent to declare that the second 
mortgage Is to be taken subject only to so 
much of the sum named In the first mort- 
gage as may be Justly owing thereon, the sec- 
ond mortgagee Is not estopped from showing 
that the first mortgage Is good only for a 
part of Its face value. Bennett v. Bates, 94 
N. Y. 354. Plrth, as the beneficiary of the 
trustee, clearly stands In the same situation 
as a second mortgagee, with regard to the re- 
cital. The subse(iuent purchase under the 
power In the trust deed does not change his 
position In this respect. If the recital could 
be reasonably construed to Imply by Its terms 
that the Hen of the mortgage to Jones was 
for an amount less than $.S,000, the principle 
Just stated would be applicable. But we 
find nothing in Its language, or In the note 
and mortgage to which it refers, which sug- 
gests the idea that the money was not loaned 
on the mortgage at the time of its execution, 
or that It was made to secure future ad- 
vances, or that the loan was to be made in 
Installments. In the usual course of business 
of giving a mortgage, the loan of the money 
apd the execution of the mortgage are prac- 
tically contemporaneous. The presumption, 
from the facts shown of record, is that the 
usual course of business was followed, and 
that the money was all loaned at the time. 
Code Civ. Proc. { 1063, subds. 13 and 20. 
Mrs. Phelps was therefore justified in relying 
upon the recital as a statement that $3,000 
had been loaned upon the security of the 
mortgage. 

It appears that before buying the note she 
had seen the lot and the house in process of 
erection thereon. It is argued that this is 
sufficient to Impute to her knowledge of the 
fact that the mortgage was made to secure 
money for use in the erection of the building, 
and of the fact that it would not be loaned 
until required for payment of the cost there- 
of. We see no force in this argument There 
is not, so far as we are advised, any custom 
of making loans in that manner sufficiently 
established to make It the usual course of 
business, or to require a prudent person to 



Inquire, In such a case, as to facts concern- 
ing such loan, upon becoming aware that a 
honse was being constructed on the lot 

[I] Another consideration leads us to the 
conclusion that Firth's interest should be 
deemed subject to the entire mortgage in the 
hands of Mrs. Phelps. "Where one of two 
innocent persons must suffer by the act of a 
third, be by whose negligence it happened 
must be the sufferer." Civ. Code, J 3543. 
Firth knew that the mortgage was taken for 
future advances, and that it was to be para- 
mount to his claim under the deed of trust 
But be consented to the insertion of a recital 
in that deed which did not disclose the fact 
that It was taken for money to be thereafter 
loaned, but which implied that the loan was 
completed. He thereby put it In the power 
of Jones to exhibit the recital to a purchaser 
of the note, and to induce the belief that the 
note was good for its face value, as well as 
prior to the deed of trust and by that means 
to sell it for Its face value before he loaned 
the whole of the money upon it By simply 
causing the Insertion in the recital of the 
words "to be hereafter advanced," Firth 
could have made It speak the truth, he would 
thereby have protected himself against any 
such purchaser, and in all probability the 
sale of the mortgage to Mrs. Phelps would 
not have been made. He was negligent in 
thus allowing Jones to possess the means of 
deceiving others. The deceit was accom- 
plished by Jones, and It happened through this 
neglect of Firth. Hence he, rather than Mrs. 
Phelps, the deceived person, must sufl'er the 
injury. 

The respondent contends that the facts In- 
volved in Briggs v. Crawford, supra, were 
substantially the same as in this case, and 
that it sustains the proposition that there is 
no estoppel. The party there entitled to as- 
sert the estoppel, if any existed, was Craw- 
ford, the defendant It was necessary for 
him to plead it in order to obtain any bene- 
fit from it The answer pleaded an estoppel 
by reason of the original conveyance of the 
Briggs Real EJstate Company to the mort- 
gagor, and by reason of the execution of the 
mortgage; and it did not plead the deed of 
trust or any recital therein, as an estoppel 
In his favor or at all. The terms of the re- 
cital do not fully appear ; Crawford did not 
see it or rely upon it when he purchased the 
mortgage ; and the opinion does not discuss 
or mention such recital or state of facts 
upon which it could be based. Hence It does 
not constitute an authority upon the subject 
The court below erred in holding that Firth 
was not estopped and that Mrs. Phelps could 
not assert a lien for the full face of the mort- 
gage. No other questions are presented. 

The Judgment is reversed. 

We concur: ANGETXOTTI. J.; SLOSS, J.; 
UENSUAW, J. ; MELVIN, J. ; LORIGAN, J. 
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. NELSON T. STBBLB et al. (K A. 2,967.) 
(Supreme Court of CaUfornfa. Feb. 26, 1913.) 

1. Tbiai (I 404*)— Tbial by Ooubt— Find- 
ings. 

A finding of facts by the court, from wbicb 
a conclusion of tbe existence of tbe fact in is- 
sue follows, is equivalent to a finding of such 
fact 

[E!d. Note.— For otber cases, see Trial, Gent, 
Dig. §1 957-962; Dec Dig. i 404. •] 

2. Patents (| 214*) — Lease of Riohtb — 
Eight to Kescind— "On a Paying Basis." 

A lease to a corporation of tbe rigbt to 
manufacture, sell, and control a patented oiler, 
providing for payment to the lessor of one- 
half of "the net jgtroceeds from said * * * 
oiler and from said corporation," and author- 
izing cancellation of it at tbe option of either 
party if the corporation be not "on a paying 
basis" within a year, contemplates that there 
shall be net proceeds paid during the year; 
and snch proceeds not being produced, but net 
gains being merely shown by treating as cash 
on band promissory notes not yet doe, receiv- 
ed by the corporation for a sale of rights, tbe 
lessor may have a cancellation. 

[Ed. Note.— For other cases, see Patents, 
Cent Dig. {§ 321-^27; Dec. Dig. ( 214.*1 

3. Patents (J 214*)— Lease of Right— Can- 
cellation — Loss op Right. 

A lessor of the right to manufacture, sell, 
and control a patented article does not lose his 
rigbt, given by the lease, to have it canceled, 
if the lessee corporation be not on a paying 
basis within a year, by not exercising his op- 
tion till a month after the end of the year; be 
not having been furnished with information as 
to the condition of the bnsiness. 

[Ed. Note.— For other cases, see Patents, 
Cent Dig. {$321-827; Dec. Dig. S 214.*] 

4. Patents (§ 214*)— Lease of Right— Can- 
cellation— Notice. 

A lease of a patent right giving right to 
have it canceled only if the lessee corporation 
be not on a paying basis within a year, notice 
Iiy the lessor that be will not continue, extend, 
or renew it, as the leasee has. not fulfilled its 
part of the agreement, is sufficient, without 
stating that it Is because it Is not on a paying 
basis. 

[Eid. Note.— For other cases, see Patents, 
Cent Dig. $| 321-327; Dec. Dig. i 214.*] 

Department 2. Appeal from Superior Court, 
Los Angeles County; Chas. Monroe, Judge. 

Action by R. G. Nelson against H. IX 
Steele and others. Judgment for plaintiff, 
new trial denied, and defendants appeaL 
Affirmed. 

W. A. Alderson, of Los Angeles, for appel- 
lants. E. E. Hewlett, of San Prandsco, and 
Stuart M. Salisbury, of Los Angeles, for re- 
s])ondent 

MELVIN, X This l8 an appeal taken 
from a Judgment In favor of plaintiff and 
from an order denying the motion of defend- 
ants for a new trlaL 

The action was one whereby plaintiff 
sought to have canceled a certain contract, 
by which he had leased to defendants Steele 
and Baxter, with the understanding that 
tbe said agreement should be assigned to a 
corporation to he formed by them, the right 
to manufacture, sell, and control a patented 



device \spoa which plaintiff owned tbe pat- 
ent rights and known as "the Nelson axle 
oiler." This agreement provided that Nelson 
should advance no money ; that tbe defend- 
ants should manufacture, sell, and control 
the patented article; and that they should 
pay plaintiff 60 per oent "of tbe net pro- 
ceeds from said Nelson axle oiler and from 
said corporation." The contract contained a 
provision that a statement should be render- 
ed to Nelson by the manufacturer on tlie 
15th day of each month. In the agreement 
was thU paragraph: "That should this cor- 
poration not be on a paying basis wltbln one 
year from date, this contract may be cancel- 
ed at the option of any of the parties here- 
to, or may be extended under a new agree- 
ment, and upon a new basis." The date of 
this instrument was May 14, 1909. On June 
22, 1910, plaintiff sent to defendants the fol- 
lowing notice, dated May 15, 1910: "Messrs. 
W. B. Baxter, H. D. Steele. Los Angeles, 
Calif. — Gentlemen: In accordance with our 
contract relative to the Nelson axle oiler, 
which expired May 14, 1010, and now be- 
comes null and void, I .wish to advise and 
serve this notice, that I will not continue, 
extend or renew any contract with you, as 
you have not fulfilled your part as per 
agreement You must consider all obliga- 
tions between us at a close. This as per our 
past agreement Yours truly, [Signed] R. 
Nelson." 

The court found that the contract was 
duly executed; that It was duly assigned to 
the defendant corporation; .that monthly 
statements were rendered to plaintiff at 
times alleged in the answer, but that said 
statements showed neither the net earnings 
nor the financial condition of said corpora- 
lion; that defendants sold the right to man- 
ufacture and control the Nelson axle oiler in 
the territory known as Northern California 
for the sum of. $2,500, for which promissory 
notes were accepted, only fSOO of which had 
been paid prior to May 15, 1910; "that. In 
order to show the 'net gain' of ^.95 con- 
tained in defendants' exhibit No. 1, tbe de- 
fendants treated as cash on hand promiS' 
sory notes amounting to $2,000, which were 
not yet due, the said notes being the Unpaid 
portion of the promissory notes for $2,500 re- 
ceived for the sale of the right to manufac- 
ture, sell and control the said Nelson axle 
oiler in Northern California." The court 
also found that the notice of rescission, quot- 
ed above, was sent to defendants June 22, 
1910, and as a conclusion of law announced 
that plaintiff was entitled to Judgment can- 
celing the contract in question, enjoining 
defendants and those claiming under them 
from using the Nelson axle oiler, or in any 
manner dealing with it, and for costs, but 
that said Judgment should be entered with- 
out prejudice to an action by any of the 
parties for an accounting. 

[1, 1] Appellants' flr«t point it that the 
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matter of the existence or ttoneztstence of 
net gain for the year was one squarely to 
Issue, and that the court did not find there- 
on. There Is no merit to this contention. 
The finding of the court, which we have 
quoted In hsec verba, was equivalent to a 
finding that the business was not on a pay- 
ing basis at the end of the first year. This 
finding was based upon a stipulation that 
the very facts found vdth reference to the 
method of figuring the "net gain," so called, 
were true. The only important question, 
therefore, is whether or not these facts show 
that the concern was on a "paying basis" 
on May 14, 1910. Kespondent insists that 
the expression means that there must have 
been "proflts," or an excess of receipts over 
exi)endltures, in order that the concern might 
be said to be upon a paying basis, citing 
as instructive upon this iwint a number of 
cases, including People v. S. F. Savtogs 
Union, 72 Cal. 200, 13 Pac. 498. Appel- 
lants Insist that the criterion of "profits" is 
too narrow, but that all "assets," includ- 
ing notes payable in the future, must be set 
off against all liabilities in determining 
whether or not a corporation is on a "pay- 
ing basis." 

Appellants cite Lowther T. Mlller-SiWey 
Oil Co., 53 W. Va. 507, 44 8. E. 4.'56. 97 Am. 
St Hep. 1027, where the phrase 'paying 
quantities" In an oil lease is construed to 
mean "imylng quantities to the lessee," and 
a like definition to Young t. Oil Co., 194 Pa. 
243, 45 AH. 121, is approved. But that case 
does not meet the difficulty here presented. 
The matter there 'nvolved was the question 
when a rlgtit to an extension of the term 
of a certain oil lease vested; and it was 
properly determined that ordinarily the term 
"paying quantities" must refer to the amount 
tliat would properly compensate the explor- 
ing lessee for his outlay, rather than such 
sum as might be a reasonable return to the 
lessor upon his investment. We find no di- 
rect authority defining the expression "on 
a paying basis." None is needed, because 
the contract itself gives us a key to the 
meaning of the parties thereto. It provides 
for a payment of one-half of the "net pro- 
ceeds from said Nelson axle oiler and from 
said corporation" to the plalntlfT. It was 
clearly contemplated, therefore, that there 
should be net proceeds paid during the first 
year of the life of the contract; and it is 
equally clear that the option to rescind the 
agreement rested upon the failure to produce 
such net proceeds. 

[S] Plaintiff was therefore in a position to 
rescind after May 14, 1910, and we do not 
think that he lost his right to a cancellation 
of the agreement because he did not exercise 
bis option on or before that time. His posi- 
tion was not analogous to that of a lessee 
who may, under the provisions of a lease, 
terminate it at his option on or betore a 
certain date, because in such a case the ex- 



act amount When hia right exi^res Is fixed 
by the terms of the lease; but the plaiuUff 
could have no pptlon until after May 14, 
1910, and he could not know until he had 
received the information, either from the 
books of the defendant corporation, or from 
Its monthly ' report, whether the year had 
been productive of gain or not As the 
court found that the statements "did not 
show the net earnings of the business," 
plaintiff was sufficiently excused for the 
brief delay in demanding a cancellation of 
the contract We have discussed this mat- 
ter upon the theory that sale of "territo- 
ry" Is part of the profits of the business. 
Respondent is of the opinion that such sale 
is a parting with that which is equivalent 
to the capital of the corporation. It is not 
necessary, however, to decide that question, 
because the' same result is obtained, no mat- 
ter what we call such sales. 

[4] The notice of rescission was sufficient 
Appellants suggest that it treats the contract 
as null and void,' and does not purport to 
give them any clew to Nelson's right arising 
out of the failure of the corporation to be 
upon a paying basis. But the nottee does 
refer to the plalntlfTs refusal to continue, 
extend, or renew the contract — rights which 
could only arise tinder that part of the 
agreement defining the options which would 
e.xist if the enterprise should not be on a 
paying basis in its first year. Tbis was 
suflficlent to direct the attention of app^- 
lants to the exact basis of plaintiff's dalm. 

The judgment and order are affirmed. 

We concur: HKNSHAW, J.; liORIOAN, J. 
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RUSE et al. v. WILLIAMS. 

(Supreme Court of Arixona. March 20, 1913.>' 

L Assumpsit, Action of, (( 23*)— "General 

. Assumpsit" — "Indebitatus Assumpsit" — 

Burden of Pboof. 

General or iodebitntna assumpRit is an 
action brought on a promise or contract im- 
plied In law that the defendant, in equity 
and in good conscience, is bound to pay pltiiu- 
tiff the consideration of a benefit conferred; 
the burden being on plaintiff to show, not only 
that plaintiff has conferred a benefit on de- 
fendant, but that defendant, in equity and in 
good conscience, is bound to pay therefor. 

[Ed. Note.— For other cases, see Assumpsit, 
Action of. Cent Dig. {§ 153-155; Dec. Dig. | 

For other definitions, see Words and Phrases, 
vol. 4, p. 8528.] 

2. Remoious Societies (J 18*)— Pbopertt— 
OoNTniBUTiONS — Withdrawal of Mem- 
BEB— RioitT to Recover Contrii»dtion8— 
AssuMPaiT. 

Where plaintiff joined a religions sect hold- 
ing the community theory of ownership of prop- 
erty as one of its doctrines, and In accord- 
ance therewith plaintiff contributed all his prop- 
erty to the community on the understanding 
that be and bis family should receive support 
in the future from the common fund, plaintiff, 
on subsequently withdrawing from the society, 
could not recover the value of the property so 



*For other cases see same topic and section NUUBER In Dec. Dig. 4 Am. Dig. Key-Ko. Serles.A R 

Digitized by 



'v!."5'6gir^ 



QOQ 



130 FACIFJC RBPORXEB 



(Arls. 



contributed In assumpsit ;- -the foots being in- 
soificient to show that defendants bad property 
of plaintiff which, in equity and in good con- 
science, they ought not to keep. 

[Ed. Note.— For other cases, see Religiooa 
Societies, Cent Dig. i| 111-129; Dec. Dig. S 
18.*] 

3. Beligious Societies (| 4*) — "Associa- 
tion." 

The term "association" is a word of vague 
meaning used to indicate a collection of per- 
sons who have joined together for a certain 
object; and an aggregation of people joined 
togetber for the purpose of effectuating certain 
ideals of religious life, including the communis- 
tic ownership of property, may properly be in- 
cluded within. the term. 

[Ed. Note.— For other cases, see Beligious 
Societies, Cent Dig. H 3, 5-14; Dec. Dig. 
I 4.* 

For other definitions, see Words and Phrases, 
Tol. 1, pp. 581-586.] 

Appeal from Superior Court, Yuma Coun- 
ty; Frank Baxter, Judge. 

Action by Hiram Williams against C. W. 
Ruse and others. Judgment for plaintiff, 
and defendants appeal. Reversed, with In- 
structions to dismiss. 

Peter T. Bobertson, of Yuma, for appel- 
lants. Tlmmons & Harris, of Yuma, for ap- 
pellee. 

FRANKLIN, C. J. This is an action of 
assumpsit brought by the plaintiff, in two 
counts, against the defendants on an alleged 
Joint and sereral liability for cash, goods, 
wares, and merchandise furnished and ad- 
vanced by plaintiff and his assignor, one A. 
G. Kurvess. In the first paragraph of the 
complaint the allegation is made that the de- 
fendants and each of them are transient per- 
sons in a roving band without residence, but 
at present domiciled In Yuma county. 

A judgment on a joint and several liability 
of the defendants to plaintiff was entered 
for $1,600, Interest and costs. The appeal 
Is prosecuted from the Judgment and from 
the order overruling the defendants' motion 
for a new trial. A consideration of appel- 
lants' assignment questioning the sufficiency 
of the evidence to support the judgment Is 
determinative of the case. 

[1] General assumpsit or indebitatus as- 
sumpsit Is an action of assumpsit brought 
upon the promise or contract Implied by law 
In certain cases. It Is founded upon what 
the law terms an Implied promise on the 
part of the defendant to pay what, in good 
conscience, he Is bound to pay to the plain- 
tiff ; and the burden is ui)on the plaintiff to 
show that the defendant ex squo et bono Is 
bound to imy. Where the case shows that It 
is the duty of the defendant to pay, the law 
Implies a promise to fuitill that obligation ; 
but the law never Implies a promise to pay, 
unless some duty creates such an obligation. 
Bailey v. Railroad Company, 22 Wall. 601, 
22 L. Ed. 840. 

[2, 3] There was no evidence offered by de- 
fendants, but a fair inference drawn from 



the evidence In behalf of .clalntiff discloses 
that he and his assignor, A. G. Kurvess, to- 
gether with the defendants and others to 
the number of about 29 persons, formed 
themselves into a voluntary association, un- 
incorporated, calling themselves as thus as- 
sociated a "Spiritual Class." The term "as- 
sociation" Is a word of vague meaning used 
to indicate a collection of persons who have 
Joined together for a certain object, and the 
Spiritual Class thus formed may properly 
be Included within the meaning of the term 
as so defined. 

The object of the Spiritual Class was to 
aid In effectuating certain ideals in religious 
life, especially those relating to the commu- 
nistic ownership of property. Their aim 
was to live such a life as Christ lived, and 
the mode of life described in the Acts of the 
Apostles was the foundation stone ui>on 
which was to be erected the arch of a high 
ideal In religious belief. Before Joining the 
Spiritual Class, each person, passed a "no- 
vitiate," as It were, and before l)eing formal- 
ly considered a meml)er in good standing 
was subjected to rather a rigid examination 
as to ills fitness. It may be stated In the 
words of a witness: "We were aslced If we 
were willing to give up all for the Lord, and 
were referred to the fourth and fifth chap- 
ters of Acts to read ; and, of course, we said 
we were willing to give up all and spend 
our time for the benefit of saving souls and 
for the benefit of the Lord. » • ♦ We 
were supposed to live as one family, and 
when one needed anything, whether they put 
anything In the treasury or not, they were 
to liave It" The class was formed in Find- 
lay, Ohio, some time about February, 1911, 
and its membership consisted of persons who 
had hitherto been acquainted with each oth- 
er for some time. 

Wlien the plaintiff Joined, he gave up all 
his worldly possessions to promote Its ob- 
jects and further his religious belief, the un- 
derstanding being that the class was to live 
as one family, and the money he then had 
and the proceeds of his future labors were 
to be used for the supiwrt of the class, un- 
der the Apostolic doctrine that all things 
were to be held In common, and all were to 
subsist out .of the common treasury ; also 
that no stranger, or any person who was 
weary and heavy laden, was to be turned 
away without food and comfort. 

That such was a high ideal none can ques- 
tion who believe In the Holy Writings, or 
who has but the least degree of a common 
historical faith. The belief of the plaintiff 
and the devotion of the little class of which 
he became a member, to further the aspira- 
tions of which he dedicated his all, is not 
without support In the Scriptures. The ear- 
ly Christians, who were converted on the 
day of Pentecost it Is said, continued stead- 
fastly In the Apostolic doctrine; "And all 
the multitude of them that believed were of 
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one heart and of one soul ; neltlier salA any' 
of them that' aught of the things which he 
possessed was his own; but they had all 
things in common. Neither was there any 
among them that lacked; for as many as 
were possessors of lands or houses sold 
them, and brought the prices of the things 
that were sold, and laid them down at the 
Apostles' feet; and distribution was made 
unto every man according as he had need." 
Acts 11, 44, 45 ; Iv, 32, 34, 3B. 

The plaintiff, in common with the other 
members of the class, interpreting the Scrip- 
tures to enjoin communal life as a cardinal 
doctrine of the Christian ttdfb, should not 
be heard to complain that the substance 
which each contributed to the family fund 
has been consumed by the family, and 
others who were found hungry, as the sub- 
stance was intended to be consumed. In- 
deed, that the contributions made by plain- 
tiff and the others were for no temporary 
expediency, or with any tbongbt of a return. 
Is emphasized by reading In the chapter 
ijuoted of the awfol fate of Ananias and 
Sapphira, his wife, for their hypocrisy in 
concealing a pact of the price of their prop- 
erty. This risitatiofi of wrath, we are pe>- 
suaded, must have deeply Impressed the 
mind of plaintiff ; for It is not latimated in 
the record that he was guilty of the conceal- 
ment of any pert of the price in making his 
contribution. 

The evidenoe is rather vague as to how 
mftny of the class had worldly possessions to 
sell, and baring sold placed the price there- 
of in the common, fund. Quite a number of 
them did, and others had nothing wherewith 
to replenish. This, however, was their faith, 
that the poorest in .goods were the richest 
in spirit.. Thus equipped the Spiritual Glass 
chartered a special car, traveling over the 
country and to California, TJpon arriving 
in California they discarded the car and pro- 
cured wagons and t^ams, traveling thereby 
up and down California and thence to Yu- 
ma. On the way they devoted their time to 
preaching the Gospel and in the interpreta- 
tion of the Scriptures according to their un- 
derstanding, and with such powers to speak 
the Word as they possessed. Such converts 
were made to their belief as were disposed 
to look upon individual ambitious and the 
separate ownership of property as a selfish- 
ness to be eradicated for the better opportu- 
nity of knowing and serving Ood. Quite a 
number were thus attracted and converted 
and, of course, fed from the common table, 
which caused some Isolated feelings of dis- 
content among some of the older members; 
for it is not shown that any of the new 
converts were posses.sed of goods wherev^'ith 
to augment the treasury. Street meetings 
were held, jails were visited, and the hungry 
never turned away from the common treas- 
ury. It is an Incontrovertible truth in arith- 
metic that the result of subtracting, if con- 
tinued, without adding, is nothing. How- 



ever, these high ideals of self-abnegation and 
the crticiflxlon'Of such desires and appetites 
as tend to divert attention from God were 
at times tinged with just a little corruption 
and bitterness of spirit It began to be no- 
ticed that as many as 80 hungry strangers 
sat In one day at the common table; that 
some of the members of the class consumed 
more of the food and of a better quality 
than was considered their portion ; that 
some were less inclined than others to out- 
strip their brethren in the severer and less 
attractive tasks of work so necessary to 
replenish the commissary, ^t was noticed 
there was wanting, at times, that "esprit 
du corps" with which each shotild have striv- 
en, one with the other, to accomplish the 
most for the common good, and which spirit 
of emulation is, perhaps, somewhat neces- 
sary for perfect accord among those who 
practice the doctrine of communal life. In 
fact, the plaintiff Is not entirely without 
fault ; for at times he became petulant over 
somewhat trifling considerations. Thus at 
one time' he complains because his wife de- 
sired a spool of white thread, which was not 
forthcoming, and upon another occasion his 
boy required a pair of socks, vrhlch by oth- 
ers of ■ the class were thought unnecessary 
for his welfare; and plaintiff's wife could 
ill conceal a feeling of dls^st because ev- 
erybody that came along hungry got some- 
thing to eat, whok her boy was refused the 
socks. But tiwse occurrences were mere rip- 
ples on the surface, and little relapses Into 
selfishness which is 'So hard for mankind to 
eradicate from his nature all 'at once. Along 
with this professed stifling of desire and self- 
abnegation, it appears the members persuad- 
ed themselves that by their faith and mode 
of life they would each in time be given pow- 
er to stretch forth the hands and heal, and 
that signs and wondefts would be dohe by 
each. 

That absolute self-abnegatlon and an ntter 
liudtation upon aspiration and ambition Is 
accompanied with a lurking desire for the 
possession of miraculous power may appear 
incongruous to some, but of this each in- 
dividual mast determine for himself. The 
plaintiff was somewhat Impatient because in 
so short a time he had not become possessed 
of such power; but it is said in the Scrip- 
tures that the faith necessary to move the 
mountain must be inipllcit, steadfast, and 
unwavering, and we may, without harshness, 
ascribe to plaintiff that his inability to ac- 
quire this extraordinary power may have 
proceeded from a lack on his part of such 
faith. 

The creed this class was organized to pro- 
mote may appear absurd to some as not 
adapted to the requirements of modern life ; 
not so, however, to others, as instance the 
Moravians, Shakers, the Oneida Community, 
Amana Society, and Zionists. The most 
striking iust.Tnce may, perhnris, be the social 
fabric of China as^t^jWa^^s^e^^^^. 
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which can be connoted under the tenp "sol-, 
idarity." Among the Anglo-Saxon race the 
idea strongly prevails that each man is an 
IndlvlduaJ by himself, and is to be dealt 
with as such; that the individual is the 
social unit Not so in China. The Chinese 
Empire was (theoretically) a vast whole, 
with a head who governed by the decree of 
heaven. Each gradation from the empire 
as a whole, down to the individual and col- 
lective family, is likewise a anit, of which 
the parts are mutually interdependent and 
mutually responsible for each other. It has 
been said that a Chinese family is like a hill 
of potatoes — one cannot get at any of them 
without a process by which aU are brought 
to view. Chinese social life runs in ruts, 
and in very ancient ruts, and the man In 
China is but a part of a gigantic social ma- 
chine — a mere cog in one of many wheels. 
It is a common thing there for the individual 
collective family to live In one place for 
centuries; some times the family will num- 
ber two or three hundred persons, whose la- 
bor and property Is controlled by the oldest 
male ancestor for the common good; and 
for the conduct and behavior of each mem- 
ber of the family the ancestor is held re- 
sponsible. There seems to be In the Chi- 
nese nature an Inherent capacity for com- 
bination, united with a powerful tendency 
to combine, which is, perhaps, as yet strange 
to the Occidental. This power of cohesion, 
or, as has been obserred,' a kind of chemical 
union, of the Chinese nature probably pro- 
ceeds from their bellwt in filial piety and 
ancestral worship as the golden rule of con- 
duct practiced by them for many centudee. 
The emperor, being the head of the family. 
Is worshipped as such, and in turn each 
head of a subordinate family Is worshipped 
,by its members. 

; • Bplctetns who carried human reason to so 
great a height, thought it a necessary qual- 
ification -in a teacher sent from God for the 
Instruction of mankind to "be destitute of all 
ertemal advantages, and a sntFerlng charac- 
ter. He bore testimony to the propriety of 
that method which divine ' wisdom hath 
thought fit to follow in the scheme of the 
Gospel, whose great Author had "not where 
"to lay his head."' A modem writer says: 
"If we open our eyes, and if we wHl honest- 
ly acknowledge to ourselves what we dis- 
cover, we shall be compelled to confess that 
all the life and efforts of the civilized people 
of our times is founded on a view of the 
world which Is directly opposed to the view 
-of the world which Jesus had." ' Strauss, 
Der Alte und der Neue Glaube, p. 74. 

Some moralists have considered the crea- 
tion as the temple of God, which he has 
built with his own hands, and which is filled 
with his presenice. Others have considered in- 
finite space as the receptacle or rather the 
habitation of the Almighty. 

Sir Isaac Newton considered infinite space 



as the sensorium of the Godhead, and ob- 
served that "brutes and men have- their sen- 
sorlola or little sen^oriums, by which they 
apprehend the presence, and perceive the 
actions,, of a few objects tiiat lie contiguous 
to them. Their knowledge and observation 
turn within a very narrow circle. But as 
Qod Almighty cannot but perceive and know 
everything in which he resides, infinite space 
gives room to infinite knowledge, and as it 
were an organ to omniscience." 

The sphere in which we move and act and 
understand is of a wider drcumferenoe to 
one creature than to another, according as 
we rise one above another in the scale of ex- 
istence, as by climbing up a hill in the 
midst of a wide plain a man hath his pros- 
pect enlarged. The trouble is with moat 
of us. In Mr. Locke's words, "We see a lit- 
tle, presume a great deal, and so Jump to 
the conclusion." 

The law is not the keeper of a man's con- 
science, and it is not within the province of 
any department of the government to settle 
differences In creeds, or to determine wha(; 
ought or ought not to be a fandam^ital of 
religious' belief, so long as the professed 
creed Is not snbversiv* of the peace and 
good order of society. It is the proud boast 
of our Institutions that all opinions are tol- 
erated, arid entire freedom' of action allow- 
ed, unless such interferes in some '^vay with 
the rights of others. The liberty of con- 
science is secured by the provisions of our 
Constitution, circumscribed only by the lim- 
itation that such liberty shall not be so con- 
strued as to excuse acts of Ucientlousness, or 
Justify' practlcee inconsistent with the peace 
and safety of the state. The true benefit of 
the higher education Is not to clothe the 
man with power to accumulate or display 
fine parts- among his fallow men by employ- 
ing himself about philosophic syllogisms or 
sophistical argument, but rather to uproot 
prejudices and give a broad tolerance for the 
rights and opinions of others, dropping the 
readiness to be ofl'ended and to hate, bat 
to commiserate and pity rather. 

It does not seem that in a-ny of the cases 
before the courts has a society, whose reli- 
gious tenets inculcated communistic features, 
been regarded opto to objection as contra- 
vening law or any public policy. Walte v. 
Merrill, 4 Me. (4 Greenl.) 102, 16 Am. Dec. 
238; Gass v. Wimtte, 2 Dana, 170, 26 Am. 
Dec. 446; Schwarta v. Duss, 187 V. S. 10, 
23 Sup. Ct 4, 47 L. Ed. 53; Goesele v. Bim- 
eler, 14 How. 590, 14 L. Ed. 581; Burt v. 
Oneida Community, 137 N. Y. 346, 33 N. El. 
307, 19 L. R. A. 297; State v. Amana So- 
ciety, 182 Iowa, 304, 109 N. W. 894, 8 U R. 
A. (N. S.) 009, 11 Ann. Cas. 231. 

In Schriber v. Rapp, 5 Watts (Pa.) 351, 
80 Am. Dec. 327, it was said : "It may be 
true that the business and pursuits of the 
preseut day are incompatible with the cus- 
toms of the primitive Christians; bat that 
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Is a matter for the consideration of thoa* 
who propose to live In comfonnity to tbem. 
Oar laws presume not to meddle wltlk splrlt- 
nalltles; and religious societies are regarded 
by them bat with an eye to their temporal 
consequences." 

In Ellis V. Newbrough, e N. M. 181, 2T Pac. 
400, It was held that a declaration In an ac- 
tion of trespass on the case for damnf;es for 
deceit, alleging that plalntlCf, who Was a 
man of ordinary understanding, was induced 
to Join a religious community, one of the 
tenets of which was that all property should 
be held in common, but that the professed 
principles of the community were not fully 
put into practice, did not state a proper 
cause of action. 

The plaintiff is not In this court by guard- 
Ian, and the presumption follows that he is 
a man of ordinary intelligence, and capable 
of forming such opinions with reference to 
the disposition of his. proi)erty as may, In 
his Judgment, conduce to the betterment of 
bis spiritual as well as temporal welfare. 

The cases cited by appellee, where Judg- 
ments on a count in indebitatus assumpsit 
were upheld on appeal, are not in point; 
for In tjiose cases a clear duty on the part 
of the defendant to pay was shown, from 
which the law implied a promise to fulfill 
the obligation. No such showing Is made in 
this case. 

In parting, the appellee may be admonish- 
ed that vanities and many vexations attend 
this business of life. He may apply to him- 
self a great part of St Paul's catalogue of 
sufferings: "In joumeylngs often, in perils 
of waters, In perils of robbers, * * * in 
perils among false brethren; In weariness 
and palnfuln^ss, in vatchings often, in hun- 
ger and in thirst, in fastings often." Solaced 
with the thought that thereby he lay up to 
himself treasures in heaven, or, as a great 
philosopher said, "provided such possessions 
as fear neither arms, nor men, nor Jove 
himself," the law of man cannot aid him. 
"O, that I knew where I might find him!" 
says Job. "Behold I go forward, but he Is 
not there; and ttackward, bat I cannot per- 
ceive him : On the left hand where he does 
his work, but I cannot behold him; he hld- 
etb himself on the right hand that X cannot 
see him." 

Snch tribulations have .been a source of 
perplexity to the greatest and most serene 
and patient minds, and a cause for great 
dispute among the most learned, who have 
been never suspected either of superstition 
or enthusiasm. Every man's experience must 
Inform blm in this matter, though it Is very 
probable that this may happen dUTerently in 
different constitutions. 

The soul has a wonderful power of pro- 
ducing her own companions, and is trans- 
ported Into a thousand scenes of her bwn 



raisings. Aa Dryden so beautlftilly Aprt m 
esit: 

"She seems alone' 

To wander in her sleep tbrouRh ways unknown, 

Guideless and dark." 

The record In the cause shows that ap- 
pellee revolted from the Spiritual Class at 
Yuma some time during February, 1912, per- 
haps overlooking the admonition in the sec- 
ond epistle of St. John: "Whosoever rfr> 
volteth and continued not In the doctrine of 
Christ hath not God, but be. that contlnueth 
in the doctrine hath both the Father and 
the Son." 

One remaining matter niay be adverted to. 
The necessity for a divine revelation is evi- 
dent from the universal desire for it The 
testimony shows that this Spiritual Class 
desired revelations, and believed such would 
be brought by the ghosts of dead men speak- 
ing through a tin horn or trumpet. The spir- 
it at times sitoke to the class through the 
trumpet, and this circumstance lately caused 
appellee to feel that, perhaps. It was of the 
devil, and some fraud may have been prac- 
ticed. Such a matter may not be determined 
by this court. That a revelation may come 
through a trumpet hath also some counte- . 
nance in the Holy Writings; for St John, 
the Apostle, says: "Jn the days -of the sev- 
enth angel, when he sbalL begin to sound 
the trumpet, the mystery , qt Qoi shall be 
finished, as be hath declared by his servants 
the prophets." Many, perhaps, will conceive 
the impossibility of a revelation being so 
afforded; but suoh statement must be In- 
terpreted by the reader according to his own 
judgment, and then he must determine foi; 
himself whether that be one of the parts in- 
spired by God, or merely emanating from 
the unaided reason of the writer. We can- 
not pretend to determine it 

Upon a careful consideration of the whole 
record, we cannot conclude that the appel- 
lee Is entitled to recover. 

The Judgment of the lower court must ac- 
cordingly be reversed, with Instructions to 
vacate the Judgment a)id dismiss the action. 
It is so ordered. 

CU>TaNGHAM and ROSS, JJ,' concur. 



(14 Ariz. 140) 
STATE V. MILLER. 
(Supreme Court of Arizona. March 19, 1913.) 

Criminal Law (8 1024*)— AppeaI/-^cqdw- 
TAL — State's Bioht to Appkal, 

Penal Code ItWl, S 1038, provides thtit In 
all criminal actions the territory may appeal 
on questions of taw alone, provided that the 
Supremo ('ourt shall not reverse a judgment 
for defendant which operates as a bar to fu- 
ture proseioitlons for the offense ; and Const. 
art 2, i 10, declares that no person shall be 
twice put in jeopardy for the same offense. 
Bcld, that section 10.'5S must be limited to the 
review of sneh errors only as mny oreur in pro- 
ceedings before legal jeopardy attaches, since in 
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oaie of an acquittal Questions arising-' in the 
proceedings after jeopardy attaches become mere 
moot questions, concerning -which the Supreme 
Court has no appellate jurisdiction ; there be- 
ing no "action" or "proceeding" -within the con- 
stitutional provision conferring appellate juris- 
diction after judgment 

(EM. Note.— For other cases, see Criminal 
Law, Cent Dig. Si 259fr-2614; Dec. Dig. { 
1024.*] 

Appeal from Superior Court, Mavajo Coun- 
ty; Sidney Sapp, Judge. 

Jake Miller was Indicted for murder and 
acquitted, and the State appeals. Dismissed. 

G. P. Bullard, Atty. Gen., LesUe C. Hardy, 
Asst Atty. Gen., J. E. Crosby, Co. Atty., ot 
Holbrook, and George H. Crosby, Jr., of Saf- 
ford, for the State. 

ROSS, J. The respondent was indicted for 
the crime of murder. He was tried by a 
jury and acquitted. While testifying In his 
own behalf, on bis cross-examination, the 
district attorney asked the defendant this 
question, "Have you ever been convicted of 
a felony?" An objection to the question was 
sustained by the trial court, and the defend- 
ant was not required to answer. The state 
has appealed from this ruling of the court 

Paragraph 1038, Penal Code 1901, provides 
that "In all criminal actions the territory may 
appeal to the Supreme Court on questions of 
law alone: • • • Provided, that the Su- 
preme Court shall not reverse a judgment in 
favor of a defendant wliich operates as a 
bar to future prosecutions for the offense." 

Territory v. Dowdy, 124 Pac. 894, and Ter- 
ritory V. Gomez, 125 Pac. 702, were cases ap- 
pealed to this court by the prosecution, after 
verdicts of acquittal, for the purpose of cor- 
recting prejudicial errors alleged to have 
been committed in the trial court, and that 
a correct and uniform administration of the 
criminal law might be established. 

The question of our jurisdiction in those 
cases was not raised or argued by counsel. 
It was passed sub sUentlo. But some time 
after the opinions were handed down in 
those cases our attention was called by the 
attorneys in the Dowdy Case to the decision 
in United States v. Evans, 213 U. S. 297, 
28 Sup. Ct 507, 53 L. Ed. 803. The rule an- 
nounced in that case (to which we shall re- 
fer later) has prompted us to fully investi- 
gate the law bearing upon the questions in- 
volved in this appeal, and we shall record 
our conclusions unembarrassed by the deter- 
minations In the Dowdy and Gomez Cases. 
In those cases we followed the practice of 
the territorial Supreme Court (Territory v. 
Monroe, 10 Ariz. 63, 85 Pac. 651) and as- 
sumed jurisdiction as a matter of course. 

We may say, In the language of the court 
in Cannon v. United States, 116 U. S. 55, 6 
Sup. Ct 278, 29 L. Ed. 561 : "The question 
of jurisdiction was not considered, in fact, 
in that case, nor alluded to in the decision, 
nor presented to the court by the counsel 



for ttie UnifJBd States, nor referred to by ^- 
ther party at the argument or in the briefs." 

The defendant in this case, on a soffldent 
indictment, before a competent court and 
jury, on the issue of his guilt or innocence, 
was acquitted. That ended the case, so far 
as he was concerned. The court that tried 
him was powerless to make any further or- 
der, except one of discharge. The trial court 
bad exhausted Its jurisdiction, both of the 
person and the subject-matter. The judg- 
ment of acquittal was final. It is made so 
by our Constitution (lu-tlcle 2, f 10): "Xo 
person shall • • • be twice put in jeoiv 
ardy for the same offense." 

Nor will any error of the trial court in 
the allowance or rejection of evidence af- 
fect the result. As was said In People v. 
Terrill, 132 Cal. 497, 64 Pac. 804: "In 
such case the court has no authority to or- 
der a new trial, at the Instance of the prose- 
cution, for errors in the ruling during the 
progress of the trial; and such new trial. 
If granted, would be vain and useless. • • • 
The rule Is that if, through misdirection of 
the judge in matter of law, a verdict is Im- 
properly rendered, it can never afterwards, 
on application of the prosecution in any form 
or proceeding, be set aside. 1 Blsh. Cr. Law, 
I 665 ; People v. Webb, 38 Cal. 467 ; People 
V. Horn, 70 Cal. 17, 11 Pac. 470; People v. 
Roberts, 114 Cal. 68, 45 Paa 1016." 

Under this rule, which is the law in the 
federal courts and practically all of the 
state courts, our decision upon the question 
as to whether the trial court erred in not re- 
quiring the defendant to answer the question 
propounded can have no effect. Indeed, i>ar- 
agraph 1038 provides that there shall be no 
reversal of a judgment In favor of defend- 
ant which operates as a bar to future prose- 
cutions for thie same offense. 

Then we are asked to pass upon a ques- 
tion of law that is pertinent to no issue, and 
in a case that is fully determined and set- 
tled. Before this court, it is purely ex parte. 
The defendant has lost all Interest in it 
He is as indifferent as to the outcome of 
the appeal as any other citizen, and has no 
more right to appear here and contest the 
law point. Indeed, should he appear, it 
would be only as amicus curiie. This apathy 
on his part was evidenced in the Dowdy and 
Gomez Cases and in the present case. The 
court has had no assistance from defendant's 
counsel in either case by way of briefs or 
arguments. While the evident purpose of 
the statute, as shown by Its language. Is to 
establish a correct and uniform administra- 
tion of the criminal law, it seems to us that 
It is not calculated to effectuate that pur- 
pose, unless the court is afforded the as- 
sistance of counsel on both sides of the 
question. The Constitution gives this court 
appellate jurisdletlon "in ail actions and pro- 
ccedingt," except civil actions at law, where 
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the amount InToIred' does not exceed faOO. 
Wlthont undertaking to define an "action" or 
"proceeding," snfflce It to say that they im- 
ply a subject-matter to be litigated, and 
parties plaintiff and defendant 1 Cyc. 720 
et seq. And while a contest in court to as- 
sert rights or prevent wrongs Is properly des- 
ignated an "action" nntll Judgment, not so 
thereafter, "for the judgment ends the action 
' — ^Jus prosequendi in Judiclo." 1 Cyc. 716. 
Bolton T. Lansdown, 21 Mo. 899. We there- 
fore conclude that we hare no "action" or 
"proceeding" before us on this appeal, but 
purely an abstract question of law. 

In the case of United States v. Evans, su- 
pra, the Supreme Court had before R pre- 
cisely the same question on an ai^jeal from 
the District of Columbia. The statute allow- 
ed the United States or the District of Co- 
lumbia the same right of appeal as was giv- 
en to the defendant, and provided that a 
verdict for the defendant should not be 
set aside. That court, In refusing to take 
Jurisdiction, said: "The appellee In sudi a 
case, having been freed from further prose- 
cution by the verdict in his favor, has no 
Interest In the question that may be deter- 
mined in the proceedings on appeal, and may 
not even appear. Nor can his appearance be 
enforced. Without opposing argument, which 
Is so Important to the attainment of a cor- 
rect conclusion, the court Is called upon to 
lay down rules that may be of vital Interest 
to persons who may hereafter be brought to 
trial. All such persons are entitled to be 
heard on. all questions affecting their rights, 
and It Is a harsh rule that would bind them 
by decisions made in what are practically 
'moot' cases, where opposing views have not 
been presented." 

In State v. Jones, 22 Ark. 332, a like view 
Is expressed, wherein it is said: "It must be 
apparent to every lawyer that if such iwlnts 
of law are to be adjudicated as can be re- 
served in criminal cases, without regard to 
their appU.catlon in the case In which they 
are made, and especially If to be considered 
here, as this is presented, without argument, 
and without the assistance of counsel, such 
adjudications will be very unsatisfactory as 
abstract legal expositions, and of but little 
authority in cases whose decision does in- 
volve the honor and dignity of the state and 
the life and liberty of those who owe alle- 
giance to its laws. Questions of law that are 
reserved by the state in the trial of a case 
that puts the life or liberty of a defendant 
In jeopardy are as much abstract questions 
as if the circuit couit should ask this court 
how to a(>ply the law, and what the law is, 
upon any anticipated or supposable state of 
facts that may come under their review." 

Our statute, in so fat as the question be- 
fore us is concerned, seeutsto be like the 
California statute (article 2068, { 481, voli 
1, p. 209, Hittell's Digest), and in the case 



of People V. Webb, SSOal. 467, 480, the court 
said: "And, farther, the correct lnterpreta~ 
tion of our statute giving to the prosecutor 
a right to hia bill of exceptions and appeal, 
when construed with reference to this provi- 
sion [twice in jeopardy provision] of the Con- 
stitution, must be understood to have refer- 
ence to such errors only as may occur in the 
proceedings before the legal jeopardy at- 
taches." 

Such a construction of oar statute does no 
violence to its language and accords tt 
meaning In line with the spirit and letter of 
our Constitution and the decided cases of the 
courts of the land. 

Since the decision in the Webb Case, the 
Legislature of California has amended the 
law of that state, so as to peimit the prose- 
cution to appeal ttom orders setting aside 
the indictment or Information, or sustaining 
the demurrer thereto, or granting a new 
trial, or arresting judgment or an order aft- 
er judgment affecting substantial rights of 
the people (Cal. Penal Code, | 1238), and 
eliminated the right of api)eal after a ver- 
dict of acquittal. It Is clear to our minds 
that this is as far as the Legislature may go 
in according appeals to the prosecution un- 
der our Constitution. 

We therefore hold that we have no Juris- 
diction to entertain this appeal, and it Is 
dismissed. 

FRANKLIN, C. J., and CUNNINGHAM, 
J., concur 



CHENEI et nx. v. KING COUNTY et al, 

(Supreme Court of Washington. March 20. 
.1913.) 

Municipal Cospobations (I 667*) — Stbeeis 

— Vacation. 

Where there wa» not, within five years aft- 
er a tract was platted and dedicated, any use 
of a street shown thereon except that existing 
footpaths following the general course of the 
platted way continued to be occasionally used, 
the platted way was not open for public travel, 
and hence was vacated under Bern. St Bal. Code, 
I 5673, providing that any county road whioh 
remains unopened for public use for five years 
after autliority is granted for opening it shall 
beoome vacated. 

[Ed. Note.— For other cases, see Mnnicipal 
'Corporations, Cent Dig. fi 722, 844, 1429, 
1496 : Dec. Dig. § 657.*) 

Department 2. Appeal from Superior 
Court, I^ing County; King Dykeman, Jndge. 

Action by W. D. Cheney and wife against 
King County and others as County Commis- 
sioners. From a. judgment for plaintiffs, 
defendants appeal. Affirmed. 

John P. Murphy and M. H. IngersoU, both 
of Seattle (Aubrey Levy, of Seattle, of coun- 
sel), for appellants. Brightman & Tennant, 
of Seattle, for respondents. 

FULLERTON, J. On August 4, 1890, Jo- 
seph W. Range and wife, being then the 
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■owners of certain land sltnitted In tb« body 
of Kin; county, state of Washington, and 
without the limits of any Incorporated city 
or town, platted the same Into blocks, lots, 
streets, and alleys as a town site, filing for 
record with the county auditor a plat there- 
of (m August 6, 1890. A street 12 feet In 
width Is shown on the recorded plat as ly- 
ing between blocks 1 and 2. This 12-foot 
way does not parallel the other streets 
shown on the plat, but runs diagonal there- 
to, following approximately the general di- 
rection of the shore line of Liake Washing- 
ton, .on which the platted land borders. 
Some five or six years prior to the com- 
mencement of the present action, the re- 
spondents acquired by mesne conveyances 
from the dedicators of the plat a tract 
described by metes and bounds which In- 
cluded practically all of the north half of 
block 2, all that part of the north half of 
block 1 lying above the "high-water line of 
Lake Washington," and all of the 12-foot 
way lying between these parts of blocks 1 
and 2. Shortly after purchasing the prop- 
erty the respondents began Improving the 
same, and at the time of the present action 
had highly improved the property, fitting 
It up as a country home at a cost of many 
thousands of dollars. In September, 1911, 
the appellants, who are county otUcers of 
King county, Wash., conceived the 12-foQt 
way to be a public highway, and threatened 
to enter upon the respondents' Inclosure and 
open the way to public travel. This action 
was thereupon begun to enjoin them from 
so doing. The respondents had Judgment 
below, and this appeal followed. 

The statute relating to the vacation of 
highways by nonuser (Bern, ft Bal. Code, g 
6673) provides that if any county road, or 
part thereof. Which remains unopened for 
public use for a space of five years after the 
authority for opening the same is granted, 
shall become vacated, and the right to open 
it Is barred by lapse of tim& In Murphy 
r. King County, 45 Wash. 587, 88 Pac. 1115, 
we held that this provision of the statute 
applied to platted streets in unincorporated 
towns which are under the supervision and 
control of boards of coimty commissioners. 
The sole question presented by this record 
Is, therefore: Was this way opened for 
public travel within five yedrs after the ded- 
ication of the plat? 

The evidence fails to show any formal 
opening of the way by the road supervisor 
or any other of the corporate authorities of 
King county. At the time the land was plot- 
ted, there were footpaths along the lake 
shore which followed the general course of 
the platted way. . These paths were undoubt- 
edly used for some time after the making and 
dedication of the plat, and to some degree 
at least down to the time the respondent 
purchased the property In question and 
erected bis inclosure; but the evidence con- 



vlnfleit us 'that there' n^vei! wafe any opening 
of the way to the public or any travel upon 
It as a public way, or any travel at all, er- 
cept such as occurred Incidentally by the 
following of the old paths. This was cieai^ 
ly Insufficient. to constitute an opening of the 
way such as the statute contemplates, and 
since more than five years elapsed between 
the time of the dedicaticm of the way and 
the time the attempt to open it was made by 
the .present conuty ofiicers, the right to open 
it Is barred by lapse of time. 

The appellants cite cases to the effect 
that a highway will not be deemed aban- 
doned merely because the travel on some 
part of It diverts in places from the platted 
or marked-«ut way. But we may concede 
the authority of the principle announced In 
these cases without denying the couclusUm 
we have, reached on the question at Issue. 
These cases have reference to actually opened 
ways .In which the travel, because of some 
natural obstructions, has deviated from the 
lald-out way. But in the case at bar, as 
we say, the way was neither formally open- 
ed for travel, nor was It ever traveled, ex- 
cept as Incidental to ' the fact that It was 
laid out In part over an existing traveled 
way. 

The Judgment is affirmed. 

MOTTNT, MAIN, MOKRIS, and EUA8, 
JJ., concur. 

"■"■^ (71 Wash. «7) 

KALEB et nx. v. PDGET SOUND BRIDGE 
& DREDGING CO. 

{Supreme Court of Wn.shington. March 20, 

1913.) 

1 Appkai. Am> Ebbob d 863*)— li&w or Tm 

Case. ' - 

A ruling of the trial coart that a munici- 
pal corporation is not linble for damages re- 
Bultlng from flllnie in lowlands, not appealed 
from, is tixe law of the case. 

[Ed. Note.— For other cases, see Appeal and ESr- 
ror. Cent Dig. {§ 1524, 3405 ; Dec Dig. { 853.»1 

2. MUNICIPAI> COBPOBATIONS ({ 597*) — ^Po- 

ucE PowKB — FiixiNO IN Low-LriHa 

Gbouwd. 

It is wMhln the police power of the dty 
to fill low-l;ing groiino, when necessary to pro- 
tect the health, comfort and convenience of the 
municipality. 

[EM. Note.— ^r other cases, see Mnnicipal 
Corporations, Cent Dig. gS 1325, 1354; Dee; 
Dig. i 507.*] 

3. Nbqmokwck ii 11*>— Wtr-LFUi, Fault. 

Negligence implies a willful faulL 
[Ed. Note. — For other cases, see Negligence^ 
Cent Dig. { 13; Dec Dig. { 11.*] 

4. Municipal Corpobations (| 751*)— Pub- 
lic IMPBOVEMKNT— INJOBT TO ABUTTIirO 
PBOPBRTT— L.IABILJTT OF OONTRACTOB. 

When a city, in fillipg in low-lying ground, 
furnishes to the contractor doing the work de- 
fective plans, and directs and controls the woi^ 
by which abattidg property Is damaged by the 
over{low of water, the contractor is not an in- 
dependent contractor, and is not liable when hs 
Is not negligent 

[Ed. Note.^Fdr other cases, see Municipal 
Corporations, Cent Dig. H lliaft-lS&i; Dee. 
Dig. i 751.*! 
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D«paitaient 1. Appe^ flroiil'Biiperl«r<Oa«ct, 
Xbarston County ; Jolm R. MltcJieU, Jadge. 

Action by C. F. Kaler and wife KSalnat tbe 
Puget Soand Bridge & Dredging Companr. 
From a Jodgment for plnlntlffa, deHendaat aiK 
peals. Revefsed, and suit dlsmiaaed; 

John W. Roberta and Geo. li. Spirk, botb 
of Seattle, for appellant. Thos. M. Vance 
and Harry I>. Parr, both of 6lympla, for 
respondents. 

OHADWICK, J. This Is a suit growing 
ont of a municipal Improvement in the city 
of Olympia, and known locally as the Swan- 
town Oil. The work was done ilnder an In- 
vocation of the police power of the city; the 
ordinance reciting that it was "necessary 
and expedient on account of the public 
health, sanitation, the general welfare and 
the general lijiprovement of the property lo- 
cated within the boundaries" of the district, 
which are described in the ordinance. Two 
lots and a traction, which were Included in 
the improvement district, are owaed by the 
plaintiffs. When the fill, which was made 
by a hydraulic dredger with silt and sand 
from the bottom of the bay, had bo far pro- 
gressed as to come up to plalittUfs' property, 
they asked and were granted the right to 
take a part of thelx property ont of the dis- 
trict They undertook, at their own expense, 
to bnild a bulkhead along the line agreed up- 
on. The material used was old bridge floor- 
ing, which was placed against some fence 
posts. As the work progressed, this gave 
way. A new line was agreed upon and a 
new bulkhead . put In. The salt water and 
silt ran through and over the barrier and dU} 
considerate, damage to the property of the 
plaintiffs. A trial was had and a verdict in 
the anm of $500 was returned in plaintiffs' 
iKfov.- Th« dty was made « party to the 
anit; bat it appearing x« tlie trial that nO 
daim had been presented within the time 
flxed by law for the presentation of claims. 
It was dismissed 'OUt ot the case, and the 
trial ipropeeded against th^ dredging company 
alone. 

It is not denied that the ocdlnaooe and 
contract under whleir the work • was . done 
provided t|iat it should be done strictly -in 
accordance with the litlans and specifications 
furnished by the city and under the direction 
of the 'dty engineer, and the testimony shows 
that the changes made were sanctioned by 
that ofllcer, One other fact material to our 
discussion is that the property of' the plain- 
'tiffs was bounded on the north by a street, 
and on the west and south by property still 
within the Improvement district, and which 
the dredging company was bound to fill un- 
der its contract. 

- [1] The arguments of couBselt^ as set forth 
In the briefs, have taken wide range; but 
the case, ia so far as the liability. of t.the ap- 
pellant Is concerned, can be' quickly , deter- 
-mined bf reference to 8ome«f the caves here- 



tofore dedded by .this isoart; and to one or. 
two fundamental prindplss. One of the sug- 
gestions made bj respondents, and whicU 
should be first determined, is that there has 
beea a taUns and damaging, within the 
meaahig of the Constitution (^rtide 1, 1 16), 
for which they are entitled to compensation; 
that, the dty being a trespasser, appdlant 
oovld not escape liability because it had a 
contract to do that which was unlawful. 
Whether the damage suffered by respondents 
is aucb an injury as would sustain a recovery 
under the Constitution, and to which the spe- 
dal statute covering the presentation of 
claims would not apply, is a question that can- 
not now be raised. Whatever the law may be, 
the trial court held that the dty was not lia- 
ble; and no appeal having been taken from 
that order It has become the law of the case 
(S Cyc. 791), and respondents must recover 
from tb9 a]K>ellant, if at all, upon other 
grounds. 

m This court has h«ld that it Is within 
the police power of the dty to fill low-lying 
ground,, when necessary to protect the health, 
comfort, and convenience of the munldpal- 
Ity, And that any, consequential damage suf- 
fwed becaus(» thereof Is in due process of law. 
"• • « It would be manifestly destmptive 
to tibe Adva^icement or development of organ- 
ized communities to put thq public to the Im):- 
den of rendering compensation to one, or to 
many, when the individual use is, or might 
be, a menace to the health, morals, or peace 
of the -whcde oommnnity." , Bowes v. Aber- 
dieen, 68 Wash. 035, 109i Paq. S69. Aproceed^ 
l|ig in all respects similar to the one under 
discussion has been passed by this court s^ 
ppssessing no- legal infirmity. Martin v, 
OlympU, 68 Wash, 28, 124 Paa 214. Conse- 
gnently, the dty counsel having determined 
that it was necessaiy to flU and improve the 
property of these respondents, n^ damages 
could have been repovered if the. dty had 
made the- improvement in accordance with 
the original plan. While the city can im- 
prove property within the unsanitary district 
as determined by the ordinance, it does not 
follow that it can damage abutting property. 
"Legislatton tending to the preservation of 
the public health la favored by the courts, 
and is regarded as a power inherent in a 
municipal corporation where population is 
congested. 28 Cyc. 709; Gundling v. Chi- 
cago, 176 111. 340, 52 N. £. 44, 48 L. R. A. 230. 
But the. power must be ezerdsed within a 
proper limit — in this case the filling of ,the 
district — and when the city goes beyond 
that limit the L^lslature should provide, 
and it has in this case provided, for compen- 
sation to those whose property stands in the 
way. If it did not, it would result In the con-; 
flscatlon of unoffending property." State ex 
rei. Stalding v. Aberdeen, 68 Wash. 562, 109 
Pac. 379. See, also, Donofrio v. Seattle, 129 
Pac. 1004; Ferry-lieary Land Co. v. Hoit & 
Jeffery, S3 Wash. 584, 102 I'ac. 445; OIkuq v. 
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Seattle, 30 "Wash. 68T, 71 Pac. ^201; State ex 
rel. Smith v. Superior Court, 26 Wash. 278, 
66 Pac. 385. When the city, acting through 
Its engineer, he having authority to eiempt 
property, excluded a part of respondents' 
property, and drew new lines around It, It 
made the excluded lots abutting property; 
and it would become liable for such damages 
as might result to the abutting property 
from the manner In which the work was 
done. Now, admitting, without deciding, that 
there was such damage for which the dty 
could have been held, the question remains 
Whether the city, which furnished the plan 
of the work and directed it in all particulars, 
having been dismissed out of the case, its 
contractor is liable. The negligence, if any, 
upon which a right of recovery could have 
been predicated, was the omission of the dty 
to provide an adequate plan, or to make 
proper provision for carrying away the water 
and silt which. In the natural order of things, 
would seep through and over the bulkheads, 
and to care for the water that flowed from 
an artesian well which was on the premises. 
Because of these omissions water was left 
standing on the lots, and trees and vegetation 
were killed. It Is not shown that appellant 
has in any manner violated its contract with 
the dty, or has failed to follow the plans 
and speclflcatlons, or refused to obey the 
orders and directions of the city engineer. 

[3, 4] Negligence implies a wlllfnl fault 
In keeping with this prindple it has been 
held by this and generally, by other courts 
that, where the fault lies In the plan for* 
nlshed by the superior, and the work is 
done under bis direction, the contractor Ifi 
not liable, in the absence of negligence. If 
negligent, he is held for his negligence, and 
not as a trespasser. This case in principle 
and in many of tts facts is not unlike the 
case of Quinn v. Peterson Co., 69 Wash. 208, 
124 Pac. 502, where a recovery was denied. 
In Potter v. Spokane, 63 Wash. 267, 115 Pac. 
176, it appeared that the damage for which 
a recovery was sought was caused by a de- 
fective bulkhead. It was held that, the plan 
being at fault, the contractor, who had done 
the work under a contract which "provided 
that the work should be i)evformed accord- 
ing to certain plans and speclflcatlons de- 
scribed In the contract, and should be under 
the supervision, direction and control of the 
board of public works of the city, and its 
representative, tbe city engineer; and that 
in case of improper construction and non- 
compliance with the contract, the board had 
the right to order a partial or entire recon- 
strtiction of the work, or to declare the eon- 
tract forfeited and relet the same to an- 
other contractor, and to adjust the differ- 
ences that should arise between the dty 
and the contmctor by reason of the change" 
— was not liable. 

The liability of the contractor was not 



expressly passed on In that case or in Coop- 
er V. Seattle, 16 Wash; 462, 47 Paa 887, 58 
Am. St. Rep. 46, but it would seem to fol- 
low from the reasoning of the court that 
the general rule would have been applied, 
if it had been necessary to a decision. Pe- 
ter Casasaa brought suit against the city 
of Seattle and the Lewis & Wiley Company, 
contractors, for damages from slides suffered 
because of InsuflScient slopes to sustain a 
street grade. The city was held, but the 
contractor was exonerated; it appearing that 
the work was done under the direction of 
the dty, and that there was no sufficient 
evidence of negligence to charge the contrad- 
Ing company. Casassa v. Seattle, 66 Wash. 
146, 119 Pac. 13. The general rule as found 
by Mr. Dillon is thus stated : "Where a dty, 
acting within its general potcer*, contracts 
for the grading of a public street, and in ac- 
cordance with the conditions of the contract 
and the law prescribing the same the work 
is don6 under the immediate supervision of 
certain offlcers, whose official duty It is to 
superintend the work, and the damages re- 
sult, not from any negligence or wrongdoing 
of the contractors, but from the performance 
of the work in the manner required by the 
contract, the contractors are the agents of 
the city, and the dty is liable tor such dam- 
ages." 4 Dillon, Mun.Corp. (5th Ed.) 1655n: 
28 Cyc. 12S0. We Conclude that appcHant 
was not an independent contrador, and that 
the liability for the' damages sustained rest- 
ed upon the city, and not upon appellant. 

We shall not discuss the other questions, 
some of which might, in any event, call for 
a new trial, as the foregoing Is determina- 
tive of the case. 

Reversed, with Instructions to dismiss the 
suit 

CROW, C. I., and OOSB, PARKBB, and 
MOUNT, JJ., concur. 



GATES T. SHAFFER. 

(Supreme Court of Washington. Bfarch 15, 
1013.) 

Limitation ot Actions (| 72*)— Sbduction 
■— Action i«k Dama«es — "Aqb of Majob* 

. ITY." 

Under Rem. & Bal. Code, $ 159, provid- 
ing that the three-year ttmitation period for 
the bringing of an action for sedoction shall 
Bot cotumence to run while the person entitled 
to bring the action ia under the "age of 21 
years," a fumale may brinK such an action at 
any tim^ within the three years after she be- 
comes 21 years of ace; the words qnoted not 
meaning "age of majority," which, by section 
8743, is fixed, in the caae of a female, at the 
end of her eighteenth year. 

[Ed. Note.— For other cases, see Limitation 
of Actiona, Cent Dig. H 39(^398; Dec. Dig. 
§T2.»] 

Department 2. Appeal from Superior 
Court, Ch«halls County ; Ben Sheeks, Jnd^e. 

Adion by Oma Oates against Frank Shaf- 
fer. From a Judgment distulssiBg the com- 
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plaint, plaintiff appeals. ReTersed and re- 
manded. 

Dan Pearsall and A. Bmerson Cross, both 
of Aberdeen, for appellant. Jas. P. H. Cal- 
laban, of Hoqniam, for respondent 

FULLERTON, J. The appellant Institut- 
ed this action against the respondent to re- 
cover damages for her own seduction. A de- 
murrer to her complaint was Interposed and 
sustained, and upon her election to stand on 
the complaint Judgment of dismissal was en- 
tered against her. From this judgment, she 
appeals. 

The trial court sustained the demurrer to 
the complaint, on the ground that the ac- 
tion had not been commenced within the 
time limited by law. It appears from the 
complaint that the acts of seduction took 
phtce in February, 1908; that the appellant 
reached the age of 21 years on March 30, 
1911; and that the action was begun by the 
filing of a complaint on February 1, 1912. 
The court ruled that the action, to be With- 
in the statute, should have been commenced 
Within three years after March 30, 1908, the 
time when the appellant, according to the 
dates given in her complaint, arrived at the 
age of 18 years. 

The <diapter of the Code prescribing the 
iperiod of limitations of action provides that 
an action for seduction shall be begun with- 
in three years after the cause of action ac- 
crues. Rem. & Bal. Code, | 1S9. It also 
provides that if a person entitled to bring an 
action mentioned in that chapter shall "be 
at the time the cause of action accrued, ei- 
ther under the age of twenty-one years, or" 
under certain other disabilities mentioned, 
"the time of such disabilities shall not be a 
part of the time limited for the commence- 
ment of the action." Id. | 109. With refer- 
ence to the persons who may maintain an 
action for seduction, the Code, after provid- 
ing that audi an action may be maintained 
by a father, or, in case of his death or de- 
sertion of his family, by the mother, for the 
seduction of a daughter, and by a guaraian 
for the seduction of his ward, further pro- 
vides: "Sec. 186. An unmarried female over 
twenty-one years of age may maintain an 
action as plaintiff for her own seduction, 
and recover therein such damages as may be 
assessed In her favor; but the prosecution 
of an action to Judgment by the father, 
mother, or guardian, as prescribed in the 
preceding section, shall be a bar to an ac- 
tion by such unmarried female." 

The Code also provides (section 8743): 
"Males shall be deemed and taken to be of 
full age for all purposes at the age of twenty- 
one years and upwards; females shall be 
deemed and taken to be of full age at the 
age of eighteoi years and upwards." 

It was the opinion of the trial court that 
the words "twenty-one years," where they 



occurred in sections 169 and 186, from which 
we have quoted, should not be construed lit- 
erally, but rather as meaning "age of major- 
ity" ; and since a female In this state reach- 
es the age of majority at the end of her 
eighteenth year the statute of limitations re- 
lating to an action for seduction runs from 
that period, and not from the ^id of her 
twenty-flrst year, as the statute seems to 
imply. 

But we are not able to give the statute this 
construction. Did the section of the statute 
relating to personal disabilities stand alone, 
there would be reason for the holding of 
the trial judge, since that particular sec- 
tion is general, and applies to males as 
well as females, and to a variety of ac- 
tions other than actions for seduction. But 
this Is not true of the section last cited. 
That section applies only to females, and 
only to the action for seduction. It contains 
the grant of authority to bring such an ac- 
tion. Since, at common law, a woman who 
had been seduced could not maintain an ac- 
tion in damages against her seducer, except, 
perhaps, where the relation of guardian and 
ward existed between the seducer and the 
seduced, the right to maintain the action in 
cases like the one before us exists only in 
virtue of the statute. Being a question of 
statute solely, the Legislature could annex 
such limitations to the right as it pleased; 
and since it has provided that such an action 
can be maintained only by an unmarried fe- 
male over the age of 21 years we do not 
think the courts should prescribe a differ- 
ent limitation. 

The judgment appealed from is reversed 
and the cause remanded, with Instructions 
to overrule the demurrer, and proceed to a 
hearing of the cause upon the merits. 

CROW, C. J., and MAIN, MORRIS, and 
ELUS, J J., concur. 



HORTON V. ORKGON-WASHINGTON R. & 
NAVIGATION CO. 

(Supreme Court of Washiogton. March 21, 
1913.) 

1. Commerce (5 27*)— Employeb's Liability 

Act— OONSTRUCTION. 

Federal Employer's - Liability Act (Act 
April 22, 1008. c. 149, 35 Stat. 65 [U. S. Comp. 
St. Supp. 1911, p. 1322;) § 1, which provides 
that every common carrier by railroad engaged 
in interatate commerce shall be liable in dam- 
ages to any person injured while employed by 
it in such commerce, whose injuries result from 
the negligence of its officers or employes, or 
from defects in its cars or equipment due to 
its negligence, should be construed as including 
every person who could be so included within 
the purview of the constitutional power. 

[Ed. Note. — For other cases, see Commerce, 
Cent Dig. i 25; Dec. Dig. { 27.»] 

2. Courts (8 97*)— Decisions of Feoekal 
Coi'RTs as Authority im State Courts. 

In determining the extent of the power of 
Congress and the consequent extent of the ez- 
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erdae of that power by the federal Emplofer's 
Liability Act (Act April 22, 1908, c. 149, 35 
Stat 65 [U. a Comp. St. Supp. 1911, p. 
1322]), this court is bound by the decisions of 
the federal courts. 

[Ed. Note.— For other cases, see Courts, 
Cent. Dig. §§ 329-334; Dee. Dig. i 97.*] 

8. CoMMEBCE (I 27*)— Employer's LiABitiTT 
Act — Employ* Enoaoed in Intebstatb 
coicmebce. 

A pumper at a pumping station for loco- 
motives of a railroad engaged both in intra- 
state and interstate commerce, who was fur- 
nished by the road with a small hand car for 
going the two or three mUes from his home to 
the station, and who, while going to the sta- 
tion, was struck by an interstate train, was 
tn an employment having a substantial con- 
nection with interstate commerce, and in which 
his death was an injury to such commerce, 
and hence was within the federal Employer's 
Liability Act (Act April 22, 1908, c. 149, 35 
Stat 65 [U. 8. Comp. St. Supp. 1911, p. 1322]) 
{ 1, making a railroad engaged in interstate 
commerce liable for injury to employes from 
the negligence of its agents or employes, or 
from defects in its cars, etc., due to its ne([li- 
gence, w> that his representative could mau- 
tain an action. 

[Ed. Note. — For other cases, see Commerce, 
Cent Dig. i 25; Dec. Dig. t 27.*] 

Department 2. Appeal from Superior 
Court, Spokane County; Henry L. Kennan, 
Judge. 

Action by M. P. Horton, administrator of 
Wilbur F. Horton, deceased, against the Ore- 
gon-Washington RaUroad & Navigation Com- 
pany. Judgment for defendant, and plaintiff 
appeals. Reversed and remanded. 

W. H. Plummer and Henry Jackson Darby, 
both of Spokane, for appellant. Arthur C. 
Spencer, of Portland, Or., for respondent. 

ELLIS, J. Action by the administrator of 
the estate of Wilbur F. Horton, deceased, 
for the benefit of the surviving widow and 
children of decedent, to recover damages for 
wrongful death under the federal employer's 
liability act. 

The amended complaint alleged, in sub- 
stance,, that the defendant was a corporation 
engaged in interstate commerce by railroad ; 
that the decedent. was employed by the de- 
fendant as a pnmper at Onyx, Idaho, and 
operated at that place a pumping plant for 
the purpose of supplying the locomotives of 
the defendant with water ; that decedent liv- 
ed two or three miles from the pumping 
plant, and that It was necessary for him to 
go to the plant daily ; that for this purpose 
defendant furnished blm with a small hand- 
car, called a "speeder"; that on October 8, 
1910, while going from his home to the 
pumping plant, and while operating the speed- 
er on the track of the defendant, decedent 
was overtaken by an interstate passenger 
train; that decedent, upon becoming aware 
of the approach of the train, stopped the 
speeder and, for the purpose of avoiding a 
collision, consequent destruction of defend- 
ant's property, and probable loss of life, at- 



tempted to remove the speeder from tlie 
track; that while so doing he was struck 
by the train and instantly killed; that de- 
fendant failed to exercise reasonable care 
to avoid the collision after becoming aware 
of his presence ; that "the duties which said 
Horton performed and was required to per- 
form, both in going to and coming from liis 
home to said water pumping plant, were acts 
and things incident to and made necessary in 
the operation of said company's trains, cars, 
and locomotives in the carrying on of its bnsi- 
ness of Interstate commerce by railroad and 
as an integral part thereof, and said Wilbnr 
F. Horton was at the time of his death in 
the performance of said duties and in the 
employ of said company, and employed by 
it for the purpose of aiding and assisting 
it In the operation of Its trains, cars, and 
locomotives, and in the carrying on of its 
business of Interstate commerce by railroad." 
It was admitted that the decedent was a fel- 
low servant of the persons operating the 
train. While not so alleged, it seems to be 
conceded that the defendant was engaged 
in both Interstate and intrastate commerce. 
The trial court sustained a demurrer to the 
complaint, upon the ground that the facts 
stated were not sufficient to invoke the ben- 
efit of the employer's liability act, and dis- 
missed the action. The plaintiff appealed. 

The first section of the employer's liability 
act of 1908, 35 U. S. Stats, at L. p. 65, c. 
149, provides: "That every common carrier 
by railroad while engaging in commerce be- 
tween any of the several states or territories, 
or between any of the states and territories, 
or between the District of Columbia and any 
of the states or territories, or between the 
District of Columbia or any of the states or 
territories and any foreign nation or na- 
tions, sliall be liable in damages to any per- 
son suffering injury while he is employed 
by such carrier in such commerce, or, in case 
of the death of such employt to his or her 
personal representative, for the benefit of the 
surviving widow or husband and children of 
such employ^; • • • for gnch Injury or 
death resulting in whole or in part from the 
negligence of any of the officers, agents, or 
employes of such carrier, or by reason of 
any defect or insufficiency, due to its negli- 
gence, in its cars, engines, appliances, machin- 
ery, track, roadbed, works, boats, wharves, 
or other equipment" 

[1] The sole question presented for our 
consideration is this: Was the decedent em- 
ployed by the defendant in interstate com- 
merce at the time of his death, so as to en- 
able his representative to Invoke the benefit 
of this act? The earlier act of 1906 (Act 
July 11, 1906, c. 3073; 34 Stat 232) was, in 
the Employei-s' Liability Oases. 207 U. S. 463, 
28 Sup. Ct 141, 52 L. Ed. 297, held uncon- 
stitutional as exceeding the power of Con- 
gress under the commerce clause of the Con- 
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stltutlon, In that it imposed a liability, as 
against all common carriers engaged In In- 
terstate commerce, In favor of any of their 
employes, without restriction, and whether 
their employment did or did not pertain to 
interstate commerce. In those cases, bow- 
ever, all the justices concurred In recogniz- 
ing the power of Congress to regulate the 
relation of master and servant by regulations 
confined to interstate commerce and services 
connected' therewith. The act of 1908, above 
quoted, was passed to conform to that deci- 
sion, and should therefore be construed as 
including within the term, "any person suf- 
fering Injury while he Is employed by such 
carrier in such commerce," every person who 
could be so included within the purview of 
the constitutional power. "The act meant 
to include everybody whom Congress could 
Include." Colasurdo t. Central R. R. of N. 
J. (C. C.) 180 Fed. 832. That such was the 
purpose and intent of the second act seems 
to be assumed by the Supreme Court of the 
United States in an opinion holding the act 
constitutional. Second Employers' lilablUty 
Cases, 223 U. S. 1, 32 Sup. Ct 169, 56 L. 
Ed. 327, 38 U R. A. (N. S.) 44. The Inquiry 
is thus narrowed to the concrete question: 
Had Congress the constitutional power to 
enact a law regulating the relation between 
a common carrier engaged In Interstate com- 
merce and Its servant, who is employed in 
pumping water used by Its engines both for 
Interstate and Intrastate commerce? If Con- 
gress had this power, then we must assume 
that It intended to exercise It in passing the 
present act. 

[I] In determining the extent of the pow- 
er of Congress and the consequent extent of 
the exercise of that power by this act, we 
are bound, whatever our personal views, by 
the decisions of the federal courts. We are 
not called upon to decide whether, if an 
injury be Inflicted by a person or instru- 
mentality employed by the defendant in in- 
trastate, but not In Interstate, commerce, the 
act could in any event be invoked, since the 
case is here on demurrer, and the complaint 
alleged that the train, and by necessary in- 
ference its crew, was employed in interstate 
commerce. It may be remarked In passing, 
liowever, as showing the sweepingly broad 
construction placed upon the act and the 
true criterion of the congressional power, 
that in the Second Employers' Liability Cas- 
es, supra, the Supreme Court expressly de- 
cided that the fact that the negligence which 
caused the Injury was that of an employ^ 
engaged in Intrastate commerce was imma- 
terial; the true criterion being the effect of 
the Injury upon Interstate commerce, not the 
source of the injury. As to the character of 
service in which the injured servant must 
be engaged in order to be subject to the con- 
gressional power, so as to enable the servant 
to claim the benefit of the act, the Supreme 
Court, in the cases mentioned, does not par- 



ticularize, but contents itself with the broad 
holding that "the particulars in which those 
relations [of carrier, masters, and employes] 
are regulated must have a real or substan- 
tial connection with the interstate commerce 
in which the carriers and their employes are 
engaged." In those cases (Second Employers' 
Liability Cases, supra)' two of the injured 
employes were locomotive firemen apparent- 
ly employed on interstate trains; while the 
third was a car repairer engaged In replac- 
ing a drawbar in one of the defendant's cars 
then in use in interstate commerce, and was 
killed by fellow servants pushing other cars 
against the one on which he was working. 
In each of these cases it was held that there 
was such a real or substantial relation to 
interstate commerce in the employment of 
the injured person as to come within the 
regulating power of Congress and within the 
protection of the act. 

In Darr v. Baltimore & O. R. Co. (D. C.) 
197 Fed. 665, the plaintiff's regniar work was 
the making of what is called "running re- 
pairs." An engine and tender used in haul- 
ing Interstate trains had reached the end of 
their run, and were placed upon a fire track 
to await the time for starting upon the -re- 
turn trip. The plaintiff, while replacing a 
bolt lost from a brake shoe of the tender, 
was injured through the negligence of a fel- 
low servant. It was held that he was em- 
ployed by the carrier in interstate commerce 
and entitled to the benefit of the act 

In the foregoing instances, so far as the 
opinions show, the employment of the injur- 
ed servant related solely to instrumentalities 
used in Interstate commerce. There are, 
however, numerous cases in which it is held 
that, where the service of the Injured serv- 
ant contributed indiscriminately to both the 
Interstate and the intrastate business of the 
carrier-master, the Injured servant is enti- 
tled to the benefit of the act. 

In Zikos V. Oregon R. & N. Co. (C. C.) 179 
Fed. 893, the plaintiff, a section hand, was 
injured while employed in repairing the main 
line of the defendant's railroad used both in 
interstate and intrastate commerce. The ar- 
gument seems to have been advanced that, 
because the part of the track he was repair- 
ing lay wholly within the state, the plaintiff 
was not employed in Interstate commerce. 
The late Judge Whltson, holding the employ- 
er's liability act applicable, used the follow- 
ing language: "But the track of a railroad 
company engaged both in Interstate and in- 
trastate commerce is, while essential to the 
latter, indispensable to the former. It is 
equally important that it be kept in repair. 
Where the traffic Itself is not In fact inter- 
state, although upon a railroad engaged in 
commerce between the states, such as trains 
devoted entirely to local business and wholly 
within the boundaries of a state, a different 
case Is presented. There it is possible to 
identify what is and what is not interstate ; 
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but where, as In this case, a road is admit- 
tedly engaged in l>oth, it becomes Impossible 
to say that particular worK done results di- 
rectly for the benefit of one more than the 
other. Manifestly It is for the accommoda- 
tion of both. To hold, then, that a workman 
engaged in repairs upon the track of such a 
carrier is not furthering interstate commerce 
would be to deny the power to control an 
indispensable instrument for commercial in- 
tercourse between the states — to deny the 
power of Congress over interstate commerce 
— but that the power extends to the control 
of those Instrumentalities through which 
such commerce is carried on is not an open 
question. • • » But where the employ- 
ment necessarily and directly contributes to 
the more extended use, and without wliich 
Interstate traffic could not be carried on at 
all, no reason appears for denying the power 
over the one, although it may Indirectly con- 
tribute to the other. The particular ques- 
tion is an apt illustration of the Intricacies 
to which our dual system of government 
often leads; but the intricacy is but an inci- 
dent, and it can neither defeat nor impair 
the power of Congress over interstate com- 
merce. Since the tracli, in the nature of 
things, must be maintained for commerce be- 
tween the states, the worlc bestowed upon it 
inures to the benefit of such commerce. It 
Is therefore subject to federal control, even 
though it may contribute to carriage wholly 
within the state. Being Inseparable, yet in- 
terstate commerce inherently abiding in the 
thing to be regulated, as to the traclc, the 
state Jurisdiction must give way, or at least 
it cannot defeat the superior power of Con- 
gress over the subject-matter, whenever a 
carrier is using the track for the double pur- 
pose." 

In Colasurdo v. Cen. B. B. of N. J. (C. C.) 
180 Fed. 832, piaintifT, a railroad trackman, 
was assisting in the repair of a switch in a 
railroad yard at night, the switch being used 
indifferently for both kinds of commerce, 
when he was struck and injured by certain 
cars. The court, holding that he was with- 
in the protection of the act, said: "The track 
is none the less used for interstate commerce, 
because it is also used for Intrastate com- 
merce, and the person who repairs it is, I 
think, employed iu each kind of commerce at 
the same time." This decision was, on writ 
of error, affirmed by the Circuit Court of 
Appeals In Central B. Co. of New Jersey v. 
Colasurdo, 102 Fed. 001, 113 C. C. A. 379: 
that court saying: "We think the statute 
was intended to apply to every carrier while 
engaged in interstate commerce, and to an 
employe of such carrier while so engaged; 
and if these conditions concur the fact that 
the carrier and the employ^ may also be en- 
gaged iu intrastate commerce Is immaterial." 

in Behrens v. Illinois Cent. 11. Co. (D. C.) 
192 Fed. 581, the piaintitTs intestate was 
fireman of a switching crew, whose duty it 



was to switch cars that bad to move both in 
interstate and intrastate commerce indiscrim- 
inately. At the time of the accident the 
train l)eing moved originated within the state, 
and the freight carried constituted intrastate 
commerce. It was contended tliat neither 
the defendant nor the deceased employ^ was 
at the time engaged in interstate commerce, 
so as to permit a recovery under the employ- 
er's liability act The court said: "In my 
opinion, the construction sought to be secured 
by the defendant is entirely too narrow and 
restricted. Undoubtedly the act of Congress 
is in derogation of the common law; but cer- 
tainly the elimination of the doctrine of fel- 
low servant and the modification of the doc- 
trines of contributory negligence and assum- 
ed risk makes for the betterment of human 
rights as opposed to those of property, and 
I consider that, in the light of modern 
tliought and opinion, the law should be as 
broadly and as liberally construed as possi- 
ble. In this view of the case I consider that 
the usual and ordinary employment of fbe 
decedent in interstate commerce, mingled 
though it may be with employment in com- 
merce which is wholly intrastate^ fixes his 
status, and fixes the status of the railroad; 
and the mere fact that the accident occurred 
while he was engaged in work on an intra- 
state train, rather than a few minutes ear- 
lier or later, when he might have be^ en- 
gaged on an Interstate train, is immateriaL 
If he was engaged in two occupations that 
are so blended as to be Inseparable, and 
where the employ^ himself has no control 
over his own actions and cannot elect as to 
his employment, the court should not attempt 
to separate and distinguish between them." 

In Northern Pacific By. Co. v. Maerkl (C 
C. A.) 198 Fed. 1, the plalntlfTs intestate, a 
car repairer employed in the defendant's re- 
pair shops connected with an interstate track, 
was injured while engaged In repairing a car 
used by the defendant indiscriminately in 
both interstate and intrastate commerce. The 
Circuit Court of Appeals, in affirming the de- 
cision of the District Court that the act ap- 
plied, after pointing out that the car was one 
of the instruments of interstate commerce, 
said: "It is equally plain, we think, that 
those engaged In the repair of such a ear are 
as much engaged iu Interstate commerce as 
the switchman who turns the switch that 
passes the car from the repair shop to the 
main track to resume its place In tbe com- 
pany's system of traffic, or any of the opera- 
tives who thereafter handle it in such traf- 
fic." See, also, Johnson v. Great Northern 
By. Co., 178 Fed. 043, 102 C. C. A. 89 ; Free- 
man V. Powell (Tex. Civ. Ak>.) 144 S. W. 
ia33; Jones v. Chesapeake & O. By. Co., 149 
Ky. 5CC, 149 S. W. 051. 

[3] But it is urged that, even assuming 
that the employment of the deceased when 
actually pumping water was so related to in- 
terstate commerce as to meet the requlre- 
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xnents of the act, still he was not so employ- 
ed while going to his work. It is argued 
that the decedent, at the time of his death, 
was not "actually and actively engaged In 
Interstate conunerce." The word, however, 
used in the act itself, as applied to the serv- 
ant, is "employed." It is somewhat difficult 
to see how he could have been passively em- 
ployed, or employed at all without being actu- 
ally employed. The act itself places no such 
tautological emphasis upon the word "em- 
ployed." The deceased was going to the 
pumping station by the means supplied by 
the master. He was performing a necessary 
part of his employment in the manner con- 
templated by the master. The decision of 
the Circuit Court of Appeals In Lamphere v. 
Oregon R. & N. Co., 196 Fed. 336, 116 C. 
C. A. 156, reversing a contrary decision of 
the District Court (193 Fed. 248), sustains the 
appellant here In every essential particular. 
There the decedent, a locomotive fireman, 
was on his way to the depot to secure a 
pass, board a passenger train, and go to an- 
other town and bring forward, as one of an 
engine crew, an Interstate train. While on 
his way to the depot and in the yards of the 
defendant, he was Icllled by an Interstate 
train. The court said: "He was on the 
premises of the railroad company and in the 
discharge of his duty when he met his death, 
and the train which struck him and caused 
his death was engaged in interstate commerce, 
and belonged to the same railroad company. 
Must a fireman be actually in his place of 
duty on the locomotive Of a train which is 
engaged in commerce between the states. In 
order that he may be said to be employed 
in Interstate commerce? If he is commanded 
to step down from his train and proceed 
across the track and take his place on an- 
other train engaged in interstate commerce, 
and he is injured while on the way, will it 
be said that he was not employed In Inter- 
state commerce when he received the Injury? 
The case supposed is substantially the case 
which is now before the court" Nor can we 
see any real distinction between the case 
quoted and the one before us. 

The decisions mainly relied upon by the 
respondent, as generally combating the doc- 
trine sustained in all of the foregoing cita- 
tions, are Pedersen v. Delaware, L. & W. B. 
R. Co. (C. C.) 184 Fed. 737, and Tsmura v. 
Great Northern E. Co., 58 Wash. 316, 108 
Pac. 774. The Pedersen Case Is clearly out 
of harmony with the principles announced In 
all of the foregoing decisions. In the Lam- 
phere Case, supra, after citing the Zikos 
Case, the Colasurdo Case, the Behrens Case, 
and others, the court, referring to the Ped- 
ersen Case, said: "The decision In that case 
runs counter to the cases above cited, and 
■we think it Is also opposed to the doctrine 
of the recent decision of the' Supreme Court 
in Mondou t. New York, N. H. & H. B. Cow, 



223 U. S. 1 [32 Sup. Ct 169, 66 L. EM. 327, 
38 L. R. A. (N. S.) 44]." 

In our own decision In Tsmura v. Great 
Northern R. Co., we did not have the advan- 
tage of the foregoing authorities, which, It 
will he noted, are all recent Moreover, as we 
there said: "It Is not shown whether the 
rails were old or new, where they came from, 
where they were to be taken, or where the 
car was to go when loaded." In bo far, how- 
ever, as that case may be construed as run- 
ning counter to the foregoing decisions, we 
are constrained by the overwhelming weight 
of those authorities to overrule it. 

Tested by the criterion laid down In the 
Second Employers' Liability Gases, supra, 
and exemplified In the foregoing decisions, 
namely, by the effect of the injury upon In- 
terstate commerce, it seems to us too plain 
for cavil that the deceased, when killed, was 
employed by the carrier in such commerce, 
within the meaning of the act Was the re- 
lation of his employment to Interstate com- 
merce such that an injury to him tended to 
delay or hinder the movement of trains en- 
gaged in such commerce? There Is but one 
answer to the question. Water to supply 
the engines pulling such trains had to be 
pumped as a necessary Incident to the move- 
ment of trains. If, when he was killed, bis 
place had not been supplied by another, the 
movement of trains engaged in Interstate 
commerce conducted by the master, as weU 
as the local trains, must have ceased alto- 
gether. This demonstrates the "real or sub- 
stantial" connection of his employment with 
such commerce. There can be no possible 
distinction in the relation to interstate com- 
merce between the employment of the fire- 
man who stokes the engine hauling the train 
so engaged and that of the man who pomps 
the water for the same engine. The engine 
would not run without the service of either. 
If there Is a distinction, it is too finespun 
and diaphanous for ordinary perception. To 
hold that there Is any material distinction 
would be as unjust as artificial. The pump- 
er's relation to actual transportation of Inter- 
state freight and passengers Is much more 
direct and intimate than that of a car re- 
pairer or reimlrer of an engine tender, who 
bestows his labor on instrumentalities while 
they are, so to speak, temporarily out of com- 
mission. To allow a recovery to these, and 
not to the pumper supplying the water for 
motive power in actual transportation, would 
smack of caprice. The demurrer to the 
amended complaint should have been over- 
ruled. 

The Judgment Is reversed, and the cause 
Is remanded for further proceeding In accord- 
ance with this opinion. 

GROW, C. J., and MAIN, MORRIS, and 
FULXiERTON, JJ., «mcur. 
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LISLE ▼. QUINLAK «t aL 

(Supreme Court of Washington. March 20, 
1913.) 

1. EXCHANGK OF PBOPEBTT ({ 4*)— CONTBACT 

— Descbiption. 

Kvidence in an action for the reformation 
of a contract for the ezebange of real property 
described as "all ground covered by three build- 
ings located at 800, 808-810 CoL St. in the 
city of Seattle," held to show that the parties 
did not intend the description therein to be lit- 
erally confined to the ground covered by tlie 
buildings which had a frontage of 72 feet ; but 
intended it to include "the easterly 78 feet" of 
the lot on which the buildings were situated. 

[Ed. Note.— For other cases, see Exchange of 
Property, Cent Dig. i 4; Dec. Dig. § 4.*] 

2. Appeal and Ebbob (§ 226*)— Necessity or 
Objections— CosiB— Joint Defendants. 

Where a husband was made a joint defend- 
BBt with his wife in an action to reform the 
wife's contract for the exchange of real proper- 
ty and antiwered jointly upon the merits, and 
did not disclaim interest in the property, he 
cannot on appeal complain of the award of 
eosts agminst him as well aa against the wife. 
[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. Si 802, 804, 1324; Dec Dig. 
i 226.*] 

Department 1. Appeal from Superioi Court, 
Bang County : R. B. Albertson, Judge. 

Action by L. N. Lisle against Edith J. 
Quinlan and husband. _ Judgment for plain- 
tiff, and defendants appeal. Affirmed. 

Bobert A. Devers, of Seattle, for appel- 
lanta Cbrkeek, McDonald & Kapp, of Se- 
attle, tox respondent 

PABKER, J. [1] The plalntifr seeks ref- 
ormation and specific performance of a con- 
tract for exchange of real property entered 
Into by him with the defendant Edith J. 
Quinlan, whereby be agreed to convey to her 
certain lands in Benton county In exchange 
for certain real and personal property in Se- 
attle, whlcb she agreed to convey to him. 
The Seattle property so agreed to be con- 
veyed to the plaintiff is described in this con- 
tract as follows: "All ground covered by 3 
bldgs. located at 806, 808-10 Col. St in city 
of Seattle, together with all furniture there- 
in. All interest, taxes, rents, etc., to be pd. 
to date, excepting $6000.00 mortg. on B. E. 
& $730.30 on Fum. • • • $6000.00 mortg. 
on B. estate, $730.30 on furniture." The 
reformation sought is to have this descrip- 
tion read: "The easterly 78 feet of lot 8 in 
block 71 of Terry's B^irst addition to the 
town, now city, of Seattle, King county, 
Washington" — upon the ground that the par- 
ties to the contract did not then know the 
exact description of the land to be conveyed, 
and were mutually mistaken in the descrip- 
tion made in the contract. Appellant D. M. 
Quinlan did not sign this contract with his 
wife. He was made a party defendant with 
a view to permitting him to set up whatever 
rights he might have in the property. They 
answered jointly upon the merits, and he did 



not disclaim Interest in the property, tliough 
the court eventually found it to be her sep- 
arate property. A trial upon the merits re- 
sulted in the court decreeing the reformation 
and specific performance as claimed by the 
plaintiff, from which tlie defendants have 
appealed. 

This controversy has to do principally with 
the question of the quantity of land respond- 
ent is entitled to have conveyed to him un- 
der the exchange contracts; appellants con- 
tending that the respondent is entitled only 
to the easterly 72 feet of the lot, while re- 
spondent contends that be is entitled to the 
easterly 78 feet of the lot 

Appellant Edith J. Quinlan at the time of 
entering Into this exchange contract with re- 
spondent owned as her separate property all 
of lot 8 upon which the buildings mentioned In 
the contract are situated. This lot is upon a 
corner fronting westerly upon Eighth avenue 
and southerly 120 feet upon Columbia street. 
The easterly 78 feet of the lot were then sub- 
ject to the mortgage for $6,000 mentioned in 
the contract, which resi>ondent was to as- 
sume. Appellant was free to convey this 
portion of the lot, and could give good title 
thereto subject only to this mortgage. The 
westerly 42 feet of the lot were subject to a 
certain other lien by virtue of a decree of the 
superior court It is apparent that these 
were held by her as two separate pieces of 
property. The buildings mentioned in the 
contract consist of three apartment houses 
adjoining ea(di other, having the external 
appearance of a single building. These build- 
ings have a southerly frontage upon Colum- 
bia street of 72 feet measured from the east- 
erly end of the lot To the rear of these 
buildings on the north there is an open space, 
some four or six feet wide, between them 
and tile north line of the lot, occupied by a 
board walk. This ground it is conceded re- 
spondent is entitled to under the contract 
with the ground upon which the buildings 
proper are situated. On the west adjoining 
the westerly building and attached thereto, 
is a board walk running the entire length 
thereof from the front on Colombia street to 
and connecting with the board walk in the 
rear. This westerly walk is about three feet 
wide for a short distance back from Colum- 
bia street, where it extends in width to an- 
other building of Mrs. Quinlan on the west- 
erly 42 feet of the lot, and where there are 
steps leading down northerly to the rear of 
that building; it being on ground conslcW 
erably lower. There is, however, more con- 
venient access to the rear of that building 
from Eighth avenue. There are several 
windows in the outer wall of the westerly 
building, including one lending into the base- 
ment at the level of the walk. The easterly 
78 feet of the lot claimed by respondent 
would possibly encroach slightly upon the 
steps leading down to the rear of the build- 
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Ids on the westerljr 42 feet, but would bot 
reach to the eaves of that building, which 
are about 2 feet wide, by about 8 Inches. 
There is testimony of several witnesses to 
conversations during the negotiations leading 
up to the signing of the exchange contract, 
In which Mrs. Qulnlan stated, in substance, 
that she Intended to exchange the same prop- 
erty as that described in and covered by the 
mortgage ; also, that she Intended this west- 
erly walk to be included in that property. 
She denied these conversations, but we are 
constrained to regard the preponderance of 
proof as being against her, as it was so re- 
garded by the trial Judge who beard and saw 
the witnesses. We have then these main 
facts lending support to the conclusion reach- 
ed by the trial court: (1) The concession that 
the ground In the rear of the buildings was 
to be conveyed under the contract, indicating 
that the parties did not intend that the de- 
scription In the contract was to be read lit- 
erally, and confined to the ground covered 
by the buildings alone; (2) the statements of 
Mrs. Qulnlan in conversation about the time 
she executed the contract that all oif the 
mortgaged property was Included In the con- 
tract; (3) the fact that the walk on the west 
at the buildings had the appearance of being 
constructed for use in connection therewith 
and was attached thereto ; and (4) the fact 
that the whole of the easterly 78 feet of the 
lot was in a sense one piece of property, and 
so regarded by Mrs. Qulnlan. The facts we 
think support respondent's claim of reforma- 
tion of the description and spedflc perform- 
ance of the contract 

[2] Some contention la made by appellant 
D. M. Qulnlan against the decree in so far as 
It awards costs aglnst both aiq)ellant8 Jointly. 
In view of the fact that he answered Jointly 
with his wife upon the merits, and did not 
disclaim Interest in the property, we think 
he cannot now be heard to complain of the 
award of costs against him as well as his 
wife. 

Other contentions we think are wholly 
without merit, and do not call for discussion. 
The Judgment is affirmed. 

CROW, C. X, and GOSB, OHADWIOK, 
and MOUNT, JJ., concur. 



PEARSON v, WILLAPA CONST. CO. 

(Supreme Court of Washington. March 19, 
1913.) 

1. Nbougbncb (§ 83*)— Defendant's KNOwt- 
EOOE or Dances. 

Ttae rule that, though plaintiff places him- 
self in a dangerous position, defendant is bound 
to use reasonable care to avoid injuring him if 
he has knowledge of the danger, and is liable 
if he fails to do so, would not apply where 
plaintiff, after a cable attached to a dirt scrap- 
er had ceased to move, attempted to step over 
it without defendant's knowledge, when the ca- 



ble was suddenly started and injured him; de^- 
fendant not knowing of the dangerous position.. 
[Ed. Note.— For other cases, see Negligence, 
Cent. Dig. § 115; Dec, Dig. § 83.»] 

2. Appeai, and Ekbqb ({ 854*)— HABia.xes 

Error. 

The grounds of the trial court's action 
were immaterial where appellant, as a matter 
of law, was not entitled to recover at all. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. §| 3403, 3404, 3408-3424, 
3427-^430; Dec. Dig. { 854.*] 

FuIIerton, J., dissenting. 

Department 2. Appeal from Superior 
Court, Pacific Coonty; Sol Smith, Judge. 

Action by A. L. Pearson against the Willa- 
pa Construction Company, From a Judg- 
ment for defHidant, plaintiff appeals. Af- 
firmed. 

Chas. E. Miller, of South Bend, for appel- 
lant. Welsh & Welsh, of South Bend, for 
respondent. 

MORniS, J. In November, 1911, the city 
of Raymond was opening up and grading a 
new street, known as Henkle street This 
street was situate In an outlying district of 
the city, and in a hilly and wooded section. 
The work was, being done by resiwndent un- 
der contract. In doing the grading, respond- 
ent was using two donkey engines and a 
scraper, taking the dirt from the hilly part 
of the street and dumping It Into the low 
places. These engines were about 600 feet 
apart One hauled the scraper loaded with 
dirt down the hill, and ttae other hauled It 
back; a wire cable being used as a connec- 
tion. Appellant, on the aay of his injury, 
followed a trail up the hill until he came to 
the place where the work was being done, 
and where he desired to cross. He saw one 
of the donkey engines on his right, and the 
scraper and cable moving to the left, until 
the scraper went out of sight around a bluff. 
He stopped and watched the operations for 
about five minutes, during which time the 
cable ceased moving. He saw a man, evi- 
dently an employs of respondent standing 
about 100 feet to his left but made no In- 
quiries nor received any information. When 
the cable stopped, It lay In the loose dirt 
with a slight bend or curve convexing to- 
ward appellant He then -started to cross, 
and, as he stepped over the cable and had 
taken a step or two beyond, it started up 
and, In drawing taut whipped up against 
his legs and caused the Injuries complained 
of. This appeal Is taken from the granting 
of a nonsuit 

[1] In presenting his appeal, counsel for 
appellant contends that his case falls within 
the rule first established In Davles v. Mann, 
10 Meeson & Welsby, 546, and since follow- 
ed by many English and American cases, to 
the effect that when a plaintiff by his own 
negligence has placed himself In a dangerous 
position where injury Is likely to result the 



■For otber cases see same topic and section NUMBER in Doc. Die. * Am. Dig. Key-No. Series & Rep'r IndezesC 



904 



130 PACIFIC EEPOBTEB 



(Wasb. 



defendant, with knowledge of the plaintiff's 
danger, Is bound to use reasonable care to 
avoid Injuring plaintiff; and where, by the 
exercise of such care, defendant could avoid 
the injury, but falls to do so, the defend- 
ant's negligence becomes the proximate cause 
of the injury and renders him liable. This 
Is but another statement of the rule lately 
announced by us In Nicol \. Oregon-Washing- 
ton R. & N. Co., 128 Pac. 628, and O'Brien v. 
Washington Water Power Co., 129 Pac. 391. 
But we can see no reason for its application 
here, for three reasons: (1) Appellant was not 
in a dangerous situation until he stepped over 
the cable; (2) there is nothing to show that 
respondent knew, or should have known, that 
appellant was about to step over the cable; 
(3) there is nothing to show that respondent 
knew, or bad received any intlmatiou, that 
appellant was in a dangerous position with 
regard to the cable, when the cable was 
started. Hence the basis upon which that 
contention rests — one person negligently ex- 
posing himself to danger, the other with 
knowledge of such fact omitting due care 
for the purpose of avoiding injury — Is here 
lacking. Appellant could plainly see what 
was going on ; the scraper and moving cable 
were plainly indicative of their use; and, 
with these facts clearly before him, he choos- 
es his own time to act, with no intimation or 
knowledge on the part of respondent that 
he was about to so act. 

[2] Appellant says the court below refused 
to grant the motion upon the ground of con- 
tributory negligence, holding that was a mat- 
ter of defense, but based the ruling upon the 
ground that there was no evidence that re- 
spondent saw the appellant, or that it 
knew he was about to cross the street at 
that time and point, and further that It 
was not the duty of respondent to post no- 
tices in the daytime, nor to tell travelers not 
to cross. We are not so much concerned 



with the reasons for the lower court's ruling 
as we are with Its correctness. No liabili- 
ty was established against respondent, and 
the lower court was right In so holding, 
whatever Its reasons might have been. 
Judgment affirmed. 

CROW, a J., and ELLIS and MAIN, JJ,, 
concur. 

FULLERTON, J. I dls.sent. The traU 
which the appellant followed was one point- 
ed out to him as the proper way by which 
to reach the place where he intended to go. 
It was one commonly used by all of the peo- 
ple of the neighborhood. It was not closed 
by barriers at the point it entered the street 
which was being graded; nor were there no- 
tices of any sort indicating that Its use was 
discontinued. The cable, which caused the 
appellant's injury, was moving along the 
surface of the ground in one position when 
the appellant flrst observed It, and there was 
nothing to Indicate tliat it might not safely 
be crossed, even though moving. He was 
not warned by the employe of the respond- 
ent, whom he saw standing near, that there 
was danger in crossing It; nor was he told 
by sudi person that the way he was porsa- 
Ing was not still open for travel As he 
stepped over the cable, it was moved In an 
opposite direction from that In which it was 
being moved when he first observed It; and 
it was this change in movement that caused 
the cable to change its position on ttie 
ground. There is nothing in the record to 
show that the appellant was aware that the 
cable made these changes; and it is too 
much to say that he ought to have observed 
them. I think, therefore, that there was a 
liability established against the respondent, 
and tliat the question whether or not the ap- 
pellant was guilty of contributory negligence 
was for the Jury. 
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MIDDLETON et al. t. ESCOE et aL 

(Supreme Court of Oklahoma. Maxch 11, 
1913.) 

(SvUabu* ty the Co»rt.i 

Appkal and Brrob (8 327») — Prockedinsb 

FOB Review — Pabties. 

The first section of the Bvllabus in John 
T. PauUin et al., 24 Okl. 636, 104 Pac. 365, is 
made the syllabus in this case. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. |$ 1814-1820, 1822-1835; 
Dec. Dig. f 327.*] 

Error from District Court, Muskogee Coon 
ty; R. P. De Graflfenried, Judge. 

AcUon by Eddie Escoe, by Bert B5. Nuss- 
baum, his legal guardian, and another, 
against Drury H. Middleton and another. 
Judgment for plaintiffs, and defendants bring 
error. Dismissed. 

Kline ft Gotwals, of Muskogee, for plain- 
tiffs in error. Harlow A. Leekley and John 
B. Mesetre, both of Muskopee, for defend- 
ant in error Eddie Escoe. W. F. Rampen- 
dahl, of Muskogee, for defendant In error 
W. H. Bateman. 

TURNER, J. On June 12, 1911, the de- 
fendant in error Eddie Escoe, a minor, by 
his guardian, sued Drury H. Middleton, 
Frances W. Middleton, and W. H. Bateman 
In ejectment for his allotment In the dis- 
trict court of Muskogee county and for 
mesne profits. By amended petition, for a 
second cause of action, he alleged that de- 
fendants claimed some right, title, or Inter- 
est in the land, the precise nature of which 
he did not know, and prayed that they be 
required to exhibit all evlden<-e thereof to 
the court, that his title to the land be clear- 
ed, and they forever barred from setting up 
any claim thereto. After issue Joined there 
was trial to the court upon an agreed state- 
ment of facts; whereupon the court found. 
In effect, that the Mlddletons were in pos- 
session and relied for title upon certain 
deeds executed by the plaintiff to them dur- 
ing his minority, and that Bateman was 
not in possession and asserted a lien only 
upon the land by virtue of a mortgage exe- 
cuted by plaintiff during his minority for 
$690, payment of which the Mlddletons had 
assumed as part of purchase price; that 
?250 of said ?C90 had gone in betterments 
on the land ; and that the rents and profits 
off.«et any claim that the Mlddletons might 
have thereto. Acoordliisly, on April 27, 1912, 
It was ordered, adjiulsoil, and decreed by the 
court that plaintiff have Judgment against 
the Mlddletons for possession of the hind ; 
that their deeds be canceled; that Bateman 
"should have and recover of and from the 
plaintiff Eddie Escoe tlic sum of $230 as the 
value of the improveiiionts whicli were placed 
upon the lands involved herein," etc.;' "that 
as a condition precedent to the cancellation 
of tlie said mortfjage, said Eddie Et^coe 



ftbonid be reQuired to pay to sold W. H. 
Bateman the sum of |250," etc.; "and for 
good cause shown, said defendants, Dmry 
H. Middleton and Frances W. Middleton, are 
hereby granted 90 days from this date with- 
in which to serve a case-made upon the 
plaintiff." 

As no extension of time was granted In 
which to serve a case-made upon Bateman, 
and the same was not served on him within 
three days as required by Comp. Laws of 
Okl. f 6075, and not until July 23, 1912, 
the motion to dismiss must be sustained; 
that is, if Bateman is a necessary party to 
this proceeding which is prosecuted alone by 
the Mlddletona We think he is tor the 
reason that, not appealing, we presume he 
is satisfied to accept the $250 which plaintiff 
is decreed to pay him as a condition pre- 
cedent to setting aside his mortgage, and 
hence bis interests would be adversely af- 
fected should the Mlddletons' appeal result 
In a reversal of that decree. The rule is: 
"All parties to an action whose interests will 
be affected by a reversal of the Judgment 
appealed from must be made parties to the 
appellate proceeding." John v. Panllin, 24 
Okl. K56, 104 Pac. 365. And this too al- 
though Bateman thereafter waived his right 
to suggest amendments, consented that the 
case-made be settled without notice, and 
waived Issuance and service of summons in 
this court. Bank t. Mergentbaler, etc., Co., 
31 Okl. 5.S3, 122 Pac. 507. 

Dismissed. All the Justices concur. 



FIRST NAT. BANK OP HENNESSEY ▼. 

HARDING. 
(Supreme Court of Oklahoma. March 11, 1913.) 

(Syilabui bii the Court.) 

ArPEAt. AND Ebbor (§ 327*)— Parties— Gar- 
nishee. 

Where it is sought to reverse an order dis- 
charging garnishees from liability, they mast 
be made parties to the proceedings ia this court ; 
and a petition in error to which the principal 
defendants alone are made parties will be dis- 
missed. 

[Ed. Note. — For other cases, see Appeal and 
Knor, Cent Dig. §§ 1814-1820, 1822-1835; 
Dec. Dig. % 327.»] 

Error from District Court, Kingfisher Coun- 
ty; James B. Cullison, Judge. 

Action by First National Bank of Hen- 
nessey, Oklahoma, against A. M. Harding. 
From an order discharging a garnishee, 
plaintiff brings error. On motion to dismiss. 
Granted. 

P. S. Nagle, of Kingfisher, for plaintiff In 
error. F. L. Boynton, of Kingfisher, for de- 
fendant In error. 

DUNN, J. This case presents error from 
the district court of Kingfisher county. 
Plaintiff lu error seeks to have reviewed an 
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order of the district court which discharged 
a garnishee. The only parties made plaintiff 
and defendant in error are the original par- 
ties to the action, and counsel for defendant 
in error have filed motion to dismiss the pro- 
ceeding for the reason that the garnishee 
was not made a party. That all parties who 
will be affected by the Judgment of this court 
must be made parties in this court is funda- 
mental, and the Supreme Court of Kansas, 
passing on this specific question In the case 
of Terkes y. McGuire et al., 64 Kan. 014, 38 
Paa 781, held that: "Where it is sought to 
reverse an order discharging garnishees from 
liabiUty, they must be made parties to the 
proceedings In this court; and a petition In 
error to which the principal defendants alone 
are made parties will be dismissed." This 
case was afterwards followed by this court 
In the case of Spauldlng Mfg. Co. ▼. Dill et 
al., 25 Okl. 395, 106 Pac. 817. 
The motion to dismiss is sustained. 

HAYES, C. J., and TURNEH, WILLIAMS, 
and KANE, J3., concur. 

(3S Okl. 645) 

THORNB V. HARRIS, 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(Byttahiu ly the Court.) 

Afpbai. and Erbob (j" .'iSe*)— TiJra ?ob Tak- 

iNO Procgedinob— Dismissal. 

The judgment sought to be reversed was 
rendered April 5, 1912. Proceedings in error 
to review the ssme were commenced in this 
court October 21, 1912, and not within six 
months after the rendition of said judgment, 
as required by an act approved February 14, 
1011 ^Laws 1910-11, c 18). On motion, the 
cause IS dismissed. 

FEd. Note.— For other cases, see Appeal and 
Error, Cent Dig. if 1926, 1927; Dec. Dig. { 
356. »] 

Error from District Court, Caddo County. 

Action between R. A. Thome, administra- 
tor, and Alice Harris. From the judgment, 
the administrator brings error. Dismissed. 

Brlstow & McFadyen, of Anadarko, for 
plaintiff in error. O. H. Carswell, of Ana- 
darko, for defendant in error. 

PER CURIAM. For the reason that this 
suit was brought In the lower court Febru- 
ary 21, 1912, and the Judgment sought to 
be here reviewed was rendered and entered 
April 5, 1912, and proceedings in error were 
not commenced In this court until October 
21, 1912, and not within six months after 
the rendition of said Judgment, as required 
by an act approved February 14, 1911 (Laws 
1910-11, C. 18), which went into effect June 
10, 1911, the motion to dismiss this cause 
is sustained. Holcombe y. Lawyers' Co-On. 
Pub. Co.. 143 Pac. 1046, and cases cited; 
Grant ▼. Creed et al., 128 Pac. 511, and cases 
cited. 

It Is 80 ordered. 



(IS Okl. SU) 
Ib re SADDLBRk 

(Supreme Court of Oklahoma. March U« 
191&) 

(Syllabiu If the Oovrt.) 

CoNSimmoNAi. Law ({ 52*)— GoviBinrewT- 
AL Powers — Kncxoauuisni on Judi- 

ClABT. 

Section 200, Comp. Laws 1909, in so far 
as it prohibits a disbarment of an attorney for 
acta involving moral turpitude, disconnected 
with his professional or omcial duty as an at- 
torney, until after conviction therefor, is not 
violative of the provisions of the Constitution 
vesting in the various courts of the state the 
judicial power of the state, and prohibiting tba 
exercise by one of the three great departments 
of the government of the power properly be- 
longing to the other departments. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent. Dig. §f 50. 62-54, 70, 72-bO, 
S2, 84, 85; Dec. Dig. { 52.*] 

In the matter of proceedings to disbar El, 
I. Saddler. Recommendations of a referee 
that a demurrer to the petition should be 
sustained. Confirmed. 

HATES, C 3. After several affidavits had 
been filed in this court charging resiKindeut 
of having been guilty of certain alleged un- 
lawful and corrupt conduct, this court ap- 
pointed a member of the bar commission to 
Investigate said complaints, and make recooi- 
mendations thereon to the court. The mem- 
ber of the bar commission so appointed, 
after making investigation, filed In this court 
his petition for the disbarment of respond- 
ent, in which it la alleged tliat respondent 
did willfully and corruptly In the month of 
July, 1909, In the city of Guthrie, county of 
Logan, in this state, offer to pay to one 
James Noble the sum of $10 U said Noble 
would procure in advance for respondent 
the questions prepared by the state of Okla- 
homa, to be submitted to persons applying 
for certificates to teach school in the state, 
and that such examination questions were 
sought by the said Saddler with the intui- 
tion to, and that he did, sell the same to 
persons applying at the examinations held 
by the state for the Issuance of certificates 
to teachers. It is alleged that he offered 
to procure, and did procure, the services of 
one John Anderson to sell copies of the ques- 
tions to persons who were applicants, which 
would enable incompetent teachers to pre- 
pare for said examination and fraudulently 
secure certificates to teach school; that said 
Anderson while In the employ of said re- 
spondent sold to one L. W. Flowers, an 
applicant to teach school, a copy of said 
questions for the sum of $10; that he sold 
a set of said e-^amlnatlon questions to oth- 
er applicants to teach whose names are set 
out in the petition. Some of these sales 
were effected by respondent in person and 
others through agents employed by him; 
and he offered to sell such questions to varl. 
ous persons. In addition to those to whom he 
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did sell. In answer to fhe petition respond- 
ent denies all of tbe charges made therein 
against him. The court thereupon appointed 
a referee to hear the evidence, and make 
and report to this' court his findings of fact 
and conclusions of law. After the referee 
had heard some testimony In support of the 
charges, he announced that he was of the 
opinion that the demurrer of responden* to 
the petition upon the ground that the facts 
alleged by the petition did not sufficiently 
constitute a cause of action against respond- 
ent, and that the grounds alleged in said 
petition constitute none of the statutory 
grounds upon which a disbarment proceed- 
ing may be submitted, should be sustained; 
and further taking of testimony was sus- 
pended, and the referee reported to this 
court his conclusions of law upon the ques- 
tions presented by the demurrer for decision 
of this court before further proceeding with 
the hearing of evidence. 

By section 205, Comp. Laws 1909, any 
court of record is authorized to revoke or 
suspend the license of an attorney to prac- 
tice therein after a copy of the charges 
against him shall have been delivered to him 
by the clerk of the court In which the pro- 
ceeding Is begun, and an opportunity is giv- 
en him to be beard in bis defense. The 
succeeding section prescribes the grounds 
upon which such suspension or revocation 
may be had in the following language: 
"The following are sufficient causes for sus- 
pension or revocation: First, when he has 
been convicted of a felony under the laws 
of Oklahoma, or a misdemeanor involving 
moral turpitude, in either of which cases 
the record of conviction Is conclusive evi- 
dence. Second, when he is guilty of a willful 
disobedience or violation of any order of the 
court requiring him to do or forbear any act 
connected with or In the line of his profes- 
sion. Third, for the willful violation of any 
of the duties of an attorney or counselor: 
Provided, that whenever any act is done by 
the attorney for an honest purpose or with 
the Intent to discover the truth In some 
matter heretofore being litigated and pend- 
ing In any tribunal at the time the acts were 
done, or to prevent litigation, then they shall 
not be grounds for revocation or suspension 
of the attorney's license. The filing of any 
pleading or exhibit in court shall not be 
cause for suspension or revocation of the 
attorney's license, but may be punished as 
a contempt and according to the laws gov- 
erning proceedings In contempt cases. An at- 
torney's license shall not be revoked or sus- 
pended for any cause or in any manner ex- 
cept as provided in this chapter of the stat- 
utes of this state as amended by this act." 
The same section further provides that if 
on the trial the evidence shows the acts of 
which respondent is charged do not fall with- 
in one of the provisions contained in the 
section, or they are barred by the statute 
of limitations in the act provided, tbe at- 



torney accused shall Mand acquitted; and 
by section 267 it is provided that all actions 
for suspension or removal shall be brought 
within one year after the action charged was 
committed and not thereafter. That it was 
Intended by the statute to prohibit the revo- 
cation of the license of an attorney for any 
other grounds {ban those specified in the 
statute cannot be doubted. The language 
of the statute is susceptible to no other con- 
struction. While the acts with which re- 
spondent is charged Involve moral ttirpltude, 
in that by them, if they are true, he at- 
tempted and practiced a fraud upon the state 
by corruptly enabling persons who were 
not competent to teach school to secure cer- 
tificates of authority to tench, and thereby 
defeated the puriwses of the statutes of the 
state requiring that teachers shall possess 
the qualifications prescribed by the statute 
before certificates are Issued to them. In ac- 
compllshlng this unlawful purpose, he stood 
ready and willing to corrupt other persons 
to procure for him surreptitiously or other- 
wise copies of the questions in advance that 
he might barter and sell them to prospective 
applicants for teachers' certificates, but it 
Is not charged that. If said acts constitute 
a violation of any statute, he has been In- 
dicted and convicted therefor; and the 
charges made do not, therefore, come with- 
in the first provision of section 296, supra. 
Nor is he charged with being guilty of a 
willful disobedience or violation of any or- 
der of court requiring him to do or forbear 
any act connected with or in the line of lila 
profession. The acts committed by him, of 
which complaint is made, are wholly dis- 
connected with any duty or relation of hia 
profession as an attorney. 

If the first clause of tlie statute quoted 
above stood alone in connection with that 
portion of the statute which prohibits the 
revoking of any lieense except for the canaes 
provided In the statute. It is clear that the 
eftect of tbe statute would be to authorize 
a court to disbar an attorney for no other 
cause than an act or acts Involving moral 
turpitude for which the person charged has 
been convicted. It would be immaterial 
whether the immoral conduct pertained to 
the oflBcial or professional life and duties 
of the attorney, or to his private life. In 
neither event could a disbarment occur un- 
til after a conviction for the offense. But 
this clause of the statute must, like all stat- 
utes, be construed in Its relation to all oth- 
er parts of the statute, ao that each and 
every part will harmonize. It is clear that 
the second clause authorizes a disbarment 
for disobedience or violation by an attorney 
of any order of tbe court connected with 
the office of attorney; and the third clause 
authorizes a disbarment fOr a violation of 
any of the duties of attorney or counselor, 
which duties are, to some extent, spedflcally 
defined by section 267, Comp^ Laws 1900. 
A violation of the duties of an attorney or 
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the disobedience of an order of court rela- 
tive to some official duty may or may not 
constitute a criminal offense for whicti a 
prosecution lies. As to the grounds of the 
disbarment provided by the second and third 
clauses, there is no provision that there 
shall be a conviction before an order of dis- 
barment may be made, and tfaey must be con- 
strued as a limitation upon the first clause. 
Beading the entire statute together, we think 
the legislative intent was to provide, not 
that no attorney shall be disbarred in any 
event for the commission of an offense 
against the criminal statute of the state, un- 
less he has been previous!^ convicted, but to 
provide that no such disbarment shall oc- 
cur for such an offense until after convic- 
tion, where the offense was disconnected 
with any act of willful disobedience or vio- 
lation of any order of court requiring him 
to do or forbear any act connected with the 
line of his profession, or unrelated to any 
of his duties as an attorney or counselor 
and constituting no misconduct in oflice; 
and the statute thus construed further pro- 
hibits the disbarment of an attorney for 
any act Involving moral turi^itude, discon- 
nected with any professional or official duty, 
if such act is not one for which a prosecu- 
tion and conviction lies. The offense or of- 
fenses with which respondent is charged 
In this case fall within the class last men- 
tioned above. It is not charged that the 
acts complained of constitute the violation 
of any statute for which a prosecution may 
be had; and, if any statute exists making 
such acts a criminal offense, it has not been 
called to our attention, and we have been 
unable to find It The acts charged, how- 
ever, do in our opinion evidence deficiency 
In character and moral turpitude. "Moral 
turpitude" has been defined as including any 
act evidencing baseness, vileness, or deprav- 
ity in private and social duties which a man 
owes to his fellow man, or to society in gen- 
eral, contrary to Justice, honesty, or good 
morals. State v. Mason, 29 Or. 18, 43 Pac 
651, 54 Am. St. Bep. 772; Baxter v. Mohr, 
37 Misc. Bep. 833, 76 N. Y. Supp. 982 ; In re 
Disbarment of Coffey, 123 Cal. 522, 56 Pac. 
448; In re Klrby, 10 S. D. 322, 414, 73 N. W. 
92, 907, 39 I.. B. A. 856, 859. 

The purposes and effect of the act with 
which respondent is charged would be to de- 
feat the laws of the state, requiring those to 
whom certificates to teach are issued to 
possess qualifications prescribed by the stat- 
ute, and considered necessary for the protec- 
tion and welfare of the children of the 
state. His conduct was such as to enable 
those who availed themselves of the benefit 
thereof to practice a fraud upon the state; 
but it In no TCay constitutes a violation of 
any order of court connected with or in 
line of his profession, nor does it grow out 
of any professional or official duty or rela- 
tion existing by reason of his position as an 
attorney. The offense, therefor^ charged 



against respondent does not constitute a 
cause for disbarment under the terms of 
the statute, and the demurrer to the petition 
should be sustained, unless the statute is 
void as being In conflict with the Ck>nstltu- 
tion of the state. This statute was in force 
in the territory of Oklahoma at the time of 
the admission of the state, and was by the 
Enabling Act and the Schedule to the Con- 
stitution extended in force In the state, un- 
less in confiict with the Constitution of the 
state. There Is no specific provision in the 
Constitution conferring upon any court pow- 
er either to admit or to disbar attorneys. It 
the Constitution vests in any court or courts 
the power to determine for what causes an 
attorney may be disbarred, as well as to 
determine when an offense has been commit- 
ted by an attorney that renders him sub- 
ject to disbarment, it Is done by implica- 
tion, and not by si)eclfic provision. In con- 
sidering the question of the validity of this 
statute, it must be done with full observance 
of the rule that must always govern courts 
In determining the constitutionality of any 
statute, which requires that the statute shall 
be sustained, unless its confiict with the Con- 
stitution is clear and free from doubt 

Section 1, art 7, of the Constitution, vests 
all Judicial power of the state in the Sen- 
ate, sitting as a court of impeachment a 
Supreme Court, district courts, county 
courts, courts of Justices of the peace, mu- 
nicipal courts, and such other courts, com- 
missions or boards, inferior to the Supreme 
Court as may be established by law. We 
do not think it can be doubted that the pow- 
er to determine whether any person has com- 
mitted acts or has been guilty of conduct 
which at common law or by provision of 
statute has been declared to constitute a 
cause for disbarment is a Judicial power 
that can be exercised only by the courts, and 
not by the Legislature, under a Constitution, 
where there is a division of the powers of 
government vested in different departments, 
and a limitation imposed by the Constitu- 
tion that the power vested in one department 
shall not be exercised by either of the oth- 
ers, but that it is in every Instance a Ju- 
dicial power to determine what acts or con- 
duct shall constitute a cause for disbarment 
is not so free from doubt There Is much 
vagueness of thought and expression in the 
cases from the courts uiwn this question, 
due, no doubt, in the main, to the fact that 
the question has been presented directly to 
the courts in but few cases. There are 
many decisions, both state and federal, which 
contain the general statement that the pow- 
er of disbarring attorneys is an Inherent 
power in the courts, or that it is a jwwer 
necessarily iwssessed by all courts having 
authority to admit attorneys to practice. In 
re Peyton, 12 Kan. 399; In re Smith, 73 Kan. 
743, 85 Pac. 5S4; State ex rel. v. Winton, 
11 Or. 456, 5 Pac. 337, 50 Am. Bep. 4S6: 
Sanborn t. Kimball, 64 Me. 140; State v. 
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Kirke, 12 Fla. 278, 95 Am. Dec. 314; Davis 
V. State, 92 Tenn. 634, 23 S. W. 59 ; Scott v. 
State, 80 Tex. 321, 24 S. W. 789; Ex parte 
Robinson, 19 WaH. 505, 22 L. Ed. 205; Ex 
parte Wall, 107 TJ. S. 265, 2 Sup. Ct 569, 27 
L. Ed. 552; Ex parte Garland, 4 Wall. 333, 
18 L. Ed. 366. By a careful consideration 
of these cases, however, and others of sim- 
ilar import, it is disclosed that they are au- 
thority only for the proposition that. In 
the absence of specific constitutional or stat- 
utory pro-vision conferring authority upon 
the courts to disbar, the courts have power 
by virtue of the common law to disbar at- 
torneys for certain causes; and they are no 
authority for determining to what extent 
the Legislature may limit or regulate this 
power existing at common law. An illustra- 
tion of the indellniteness with -which the 
question has been dealt is to be found in Re 
Peyton, supra, where in the opinion it is 
said: "We suppose that all courts authorized 
to admit attorneys may also disbar them 
upon sufficient cause being shown ; that such 
power is inherent ; that It is a necessary in- 
cident to the proper administration of Jus- 
tice; that it must be exercised without any 
special statutory authority and in all prop- 
er cases, unless positively prohibited by 
statute; and that It must be exercised in the 
manner that will give the party to be dis- 
barred a fair trial and an opportunity to 
be heard." This language Is not accurate, 
if It is meant that the power to disbar Is 
Inherent in the courts In the sense that the 
IJower to punish for contempt is inherent in 
them ; for in that event the Legislature could 
not prohibit the exercise of the power, and 
a positive prohibition of statute would have 
no effect upon the question. In many of 
the states statutory enactments have been 
made providing grounds upon which attor- 
neys may be disbarred, and the courts have 
uniformly enforced them without any ques- 
tion as to the power of the Legislature to 
prescribe grounds for disbarment; for, by 
the weight of authority, it has been held 
that the grounds enumerated in such stat- 
utes are not exclusive, and tliat, in addition 
to the causes prescribed by the statute, the 
courts may disbar for other grounds existing 
at common law. Beene v. State, 22 Ark. 
149; 4 Cyc. 905. But these cases are au- 
thority for the proposition only that such 
statutes should be construed as not intend- 
ing to limit the power of the courts to disbar 
for the causes enumerated In the statute, and 
cannot be taken as authority for the proposi- 
tion that the L«gislature has no power 
to limit the courts with respect thereto. 
This latter question has been directly con- 
cddered in but few cases that we have been 
able to find, which are as follows: In re 
Eaton, 4 N. D. 514, 62 N. W. 597 ; In re Col- 
lins, 147 Cal. 8, 81 Pac. 220; Ex parte 
Schenck, 65 N. C. 353; In re Haywood, 66 N. 
C. l; In re Ebbs, 150 N. C. 44, 63 S. E. 



190, 19 L. a A. (N. S.) 892, 17 Ann. Cas. 
592. 

In the Collins Case, supra, the statute in- 
volved was very similar to the one Involved 
in the instant case, except that it contained 
no prohibition against the courts' disbarring 
for other causes than those specified In the 
statute. The court, after quoting from Ex 
l>arte Yale, 24 Cal. 241, 85 Am. Dec. 62, the 
following: "The manner, terms, and condi- 
tions of their admission to practice, and of 
their continuance in practice, as well as 
their powers, duties, and privileges, are 
proper subjects of legislative control to the 
same extent and subject to the same limita- 
tions as in the case of any other profession 
or business that is regulated by statute" — 
said: "In the plenitude of its power, as an- 
nounced in this case, the Legislature of the 
state has plainly defined the causes for 
which an attorney may be deprived of his 
right to practice. This it had the right to 
do, and Its specification of such causes is, 
in our judgment, conclusive on this court. 
And to the extent that an attorney may be 
disbarred for causes which affect his moral 
integrity in dealings with others of a purely 
personal character, and transacted in his 
private capacity, the statute has provided 
that it shall be done by the court only when 
he has been convicted of a felony, or of a 
misdemeanor involving moral turpltiide." In 
the North Carolina cases the statutes spe- 
dflcally prohibit the disbarment upon any 
other grounds than those enumerated in the 
statute, and the validity of the statute was 
sustained. The power to disbar is not nec- 
essary to the existence of courts; and orig- 
inally such power was not exercised by 
them for the reason that parties to a suit 
were required to appear in person and were 
not permitted to be heard by attorneys, 
and, after barristers or counselors at law 
were permitted in England to appear for 
parties to an action, they were not appoint- 
ed by the court, but were called to the bar 
by the inns of court, and the admission of 
attorneys has been from time to time In 
England regulated by statute. State v. 
Kirke, supra. And there appears to be but 
little division among the authorities that 
the power to prescribe the qualifications for 
admission to the bar is a legislative power, 
and the almost uniform legislation upon the 
subject in the various states Is to prescribe 
what shall constitute qualifications sufficient 
to entitle one to be admitted to the bar, and 
vests the court with Jurisdiction to deter- 
mine when an applicant possesses the pre- 
scribed quaHflcations. Following the estah- 
lishment of the right of litigants to appear 
by counsel in court, there came to be rec- 
ognized a jurisdiction and power In the 
courts to punish attorneys for misbehaving 
in the practice of their profession, and to 
disbar them for official misconduct. The 
power In the courts to disbar, therefore, is 
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of common-law origin, while the power to 
admit Is of Btatntoiy origin. Ex parte Brad- 
ley, 7 Wall. 364, 18 I^ Ed. 366; State v. 
Elrke, supra. 

If the power In every case to determine 
upon what grounds an attorney may be dis- 
barred 1b a power Inherent in the courts In 
the sense that the power to punish for con- 
tempt la Inherent, then the grant by the Con- 
stitution of judicial functions includes the 
power to disbar attorneys, and to strike their 
names from the roll, and the Legislature can- 
not by statutory enactment prohibit the exer- 
cise of this power. The power to punish for 
contempt is Inherent in the courts, because 
of the necessity of such power in the due 
administration of justice by them. Does 
such a necessity for the power to disbar and 
to determine in all instances what shall con- 
stitute causes for disbarment exist? Argu- 
ment full of sound reason can be adduced to 
sustain the proposition that the power to 
disbar an attorney for professional miscon- 
duct or neglect of duty, such as obstructs the 
administration of justice, interrupts the or- 
derly procedure of the courts, bring reproach 
and contempt upon them or violate his fiduci- 
ary relation toward his client, is so necessary 
to the full and complete administration of 
justice that such power cannot be taken 
from the courts by legislative enactment. 
But does such a necessity exist when applied 
to the nonprofessional misconduct of an at- 
torney, such as acts that may show deficiency 
in character and a lack of proper regard for 
his duties toward mankind generally, but that 
do not relate to bis professional or official 
duties as an attorney? We are of the opin- 
ion that no such necessity Is manifest as 
will authorize us to declare the statute In- 
volved void. That the men composing the 
bar shall be men of high Integrity and of 
unquestionable character in their private 
lives as well as in their official and profes- 
sional lives should not be underestimated; 
but the office of attorney in the courts Is of 
no more Importance in the administration of 
justice than of the judge who presides over It, 
and it would not be contended that it is 
essential to the administration of justice 
by the courts that the courts shall have the 
power to determine, independent of control 
by statute, what acts shall constitute a suffi- 
cient cause for removal of a judge from 
office. The statute here Involved undertakes 
to prescribe a rule that no attorney shall b« 
disbarred for acts in his private life, discon- 
nected with his professional duties, although 
they involve moral turpitude, until he has 
been convicted therefor. Indepeudeut of 
any statute upon this question, there is a 
division among the authorities as to whether 
at common law such acts constituted a cause 
for disbarment until after conviction. Mr. 
Justice Bradley, delivering the opinion of 
the court In Kx parte Wall, supra, states the 
general rule to be that previous to conviction 



an attorney shall not be stnuft off the roll for 
an Indictable offense, committed by him when 
not acting in his character of attorney; but he 
sustained the disbarment in that case as fall- 
ing within an exception to the general rule. 
A careful review and analysis of the authori- 
ties by Mr. Justice Field in the dissenting 
opinion establishes, we think, that the weight 
of authority, both English and American, 
supports the doctrine that no disbarment 
should be made under the rule at common 
law for offenses that had no connection with 
the party's professional conduct until after 
indictment and conviction, and to the same 
effect is 4 Cyc 910; State v. Winlon, supra. 
The statute in providing that no disbarment 
shall be made for acts involving moral turpi- 
tude, disconnected wUh any professional mis- 
conduct, until after conviction, definitely fixes 
a rule about which under the common law 
there was much conflict in the authorities; 
and it is not clear to us that in so doing the 
statute interferes with any inherent power 
of the courts and should be declared Invalid. 
The right to pursue one's chosen calling and 
for which he has spent a large portion of 
his life in preparation, and which to an ex- 
tent may have unfitted him for earning a 
support for himself and those dependent 
upon him in a different vocation is a valua- 
ble right, and his legal status relative thereto 
should be made as definite and certain as 
is possible, without Infringing upon any neces- 
sary power of the court 

We therefore hold that in so far as the 
statute here involved prohibits a disbarment 
for acts involving moral turpitude, but dis- 
connected with the professional or official 
duties of an attorney, until after conviction 
therefor, is not violative of the provisions 
of the Constitution, vesting in various coartB 
of the state judicial power and prohibiting 
tbe exercise by one of the three departments 
of government of the power properly belong- 
ing to the other departments. 

The recommend iition of the referee that 
the demurrer to the petition should be sus- 
tained Is confirmed. All the Justices concur. 



SHULL T. STATE et al 
(Supreme Court of Oklahoma. March 11. 1913.) 

f8'^Uabu$ by t^* Court.) 
Counxs (8 240M!, New, voL 8 Key-No. Series) 
— SuPRKME I'ouRT— Tax Pboceedings— Ap- 
peal FROM JunoMENT AFKIRMINO CODNTT 

Treasurer's Ordcb Assessing Omitted 

Pboperty. 

Appeal diRml88e<] for want of jarisdictioo. 
on tl>e no.tliority of State v. Cawthom's Estate, 
31 Okl. 560, 122 Pac. 522. 

Error from Custer County Court; A. H. 
L>atimer, Judge. 

Action by the State and Custer County 
against Mary E. ShuU. Judgment for plain- 
tiffs, and defendant brings error. Dismissed. 
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B. J. SliiTe, of Batl«r, for ptolntlir in er- 
ror. Charles West, Atty. Gen., and W. 0. 
Keeves, Aut. Atty. Gok, for detendants ia 
error. 

KANE, J. TblB Ifl an appeal from an or- 
dffi' of tike cousty oourt of Custer county, 
dismissing an appeal from the final action 
of the treasurer of that county, finding that 
certain personal property belonging to the 
plalntlif In error had been unlawfully omit- 
ted from the tax returns for certain years. 
In State et aL v. Cawthom's Estate, 31 Okl. 
ceo, 122 Pac. 622, it was held that "the Su- 
preme Court Is without Jurisdiction to re- 
view, on appeal thereto, an order or Judg- 
ment of a county court made in an appeal 
to such court from a decision and order of 
a county treasurer, assessing property for 
taxation, alleged to iMire been unlawfully 
omitted from the tax returns for certain 
years." 

On the authority of the foregoing case, 
the appeal must be dismissed for want of 
Jurisdiction. All the Justices concur, ex- 
cept HAXES, 0. J., absent 



OS Okl. EH) 

ST. LOTUS & 8. F. R. CO. t. TOUNO. 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(Syllaiu* by the Court.) 

L Plbadino (I 807») — Motiojt to Mark 
More Dbfinitb and Ckbtain—Timb— Ex- 
tension or Time "to Plead." 

A motion to make more definite and cer- 
tain, which is provided for by section 5659, 
Gomp. Laws 1909, ma; be made at any time 
within the period allowed to answer or demur 
by section 5645, Comp. Laws 1909, and if the 
defendant obtains an extension of time in which 
"to plead," lie does not thereby waive the 
right to make such motion witliin the time so 
extended. 

rSd. Note.— For other cases, see Pleading, 
Cent. Dig. H 117S-1198; Dec. Dig. | 867.*] 

X JxmoiRirr (| 108*)— Pubadinob— Urdw- 

POSBD OF Morion. 

Where a motion to make a petition more 
definite and certain, not frivolous, has been fil- 
ed by a party within the time to plead, and is 
pending undisposed of and not waived, a Judg- 
ment upon the pleadings against the defendant 
cannot be taken. 

[Ed. Note. — For other cases, see Judgment, 
Cent Dig. { 201; Dec. Dig. { 108.*] 

Hayea, O. J., dissenting. 

Error from Cre^ County Court; John OL 
Davis, Judge. 

Action by Wm. A. Toung against the St 
tioais & San Francisco Railroad Company. 
Judgment for plaintiff, and defendant brings 
error. Reversed and remanded. 

W. F. Evans, of St Louis, Ma, and R. A. 
Klelnschmldt, of Oklahoma City, for plain- 
tiff In error. F. W. Jacobs and J. Harvey 
Smith, both of Sapulpa, for defendant in er- 
ror. 



KANE, J. This was an action commeqced 
by the defendant in error, plaintiff below, 
against the plaintiff in error, defendant be- 
low, to recover for work and labor. In due 
time the defendant filed a special appearance, 
and moved to quash tlie summons, which 
was overruled by the court, whereupon the 
court granted tiie defendant "30 days in 
which to plead." Within the time "to plead" 
granted by the court the defendant filed a 
motion to require the plalntifl to make bis 
petition more definite and certain. Thereaft- 
er the plaintUf filed a motion for Judgment 
on the pleadings, which motion the court, 
wlthont considering defendant's motion to 
make more definite and certain, sustained, 
and, without hearing any evidence, rendered 
Judgment for the plaintiff, to reverse which 
this proceeding in error was commenced. 

[1] The first, and only, question of any 
seriousness in the case is: Was the order 
of th^ court, "SO days in which to plead," 
broad enough to authorize the defendant to 
file a motion to make more definite and cer- 
tain Within the time to plead granted by the 
court? Oar former opinion was based upon 
the theory that by the leave granted the de- 
fendant was restricted to flUng an answer, 
demurrer, or a pleading of the doss set out 
in section 6626, CSomp. Laws 1909, which pro- 
vides: "The only pleadings allowed are: 
First The petition by the ptelntlfC. Second. 
The answer or demurrer by the defendant 
Third. The demurrer or reply by the plain* 
tiff. FourtlL The demurrer by the defendant 
to the reply of the plaintiff." Upon further 
reflection we Iiave reached the conclusion that 
that is too narrow a constructlop to place upon 
the words "to plead" as used in the order of 
the court It has been the general understand- 
ing among the lawyers of this Jurisdiction foi 
a great many years that when leave to plead 
out of time is granted In the general language 
of the order herein. It Is sufficient to author- 
ize the party securing the leave to file within 
the extension any of the motions or plead- 
ings provided for by law. That counsel for 
defendant in error do not form the excep- 
tion to the general rule' above stated is ap- 
parent from the following excerpt taken from 
their brief: "We admit that the defendant 
below bad a right to file that motion and 
have it acted upon within the 30 days, and, 
before it was in default, file the pleading It 
took leave to file." That also Is the practice 
which seems to be approved in 21 Enc. of 
Pi. ft Pr. 701, where it is said: "Where an 
extension of time for pleading or pleadings 
after the prescribed period has been allowed, 
it Is advisable that the party benefited there- 
by should comply strictly with the order as 
made; because, unless the leave were gen- 
eral, to plead, answer, or demur,' the au- 
thorities are not in unison upon the question 
whether the party Is entitled to put in any 
pleading, or motion in the nature of one, 
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but that spedfled In the order." The form 
approved by the text certainly contemplates 
that leare "to plead" embraces leave to file 
all other pleas or motions except those em- 
braced within leave "to answer or demnr." 

Sectton 6659, Comp. Laws 1009, provides: 
"If redundant or Irrelevant matter be In- 
serted In any pleading. It may be stricken 
out, on motion of the party prejudiced there- 
by; and when the allegations of a pleading 
are so Indefinite and uncertain that the pre- 
cise nature of the charge or defense is not 
apparent, the court may require the plead- 
ing to be made definite and certain by ajnend- 
ment." The foregoing statute clearly pro- 
Tides for a motion to make more definite and 
certain, but neither the statute nor any rule 
of court fixes any definite time in which the 
motion must be made. In A., T. & S. F. Ry. 
Co. ▼. Lambert, 31 Okl. 300, 121 Pac. 654, it 
was held that the proper time to file a mo- 
tion to quash a summons is "within the time 
to plead." 

In Young v. Lynch, 66 Wis. 614, 20 N. W. 
224, a motion to make more definite and cer- 
tain was filed within an extension of time 
"to answer or demur," provided for by stip- 
ulation. The court held: "A motion that the 
complaint be made more definite and certain 
may be made at any time within the period 
allowed for answering; and, if the defend- 
ant obtains a stipulation extending the time 
to answer or demnr, he does not thereby 
waive the right to make such motion within 
the time so extended." In the opinion, Tay- 
lor, J., discussing this proposition, says: "In 
this case the motion was made before the 
time to answer had expired; but it Is urged 
by the learned counsel for the respondent 
that the right to make the motion was wait- 
ed by obtaining a stipulation extending the 
time to answer or demur; and that, having 
obtained that stipulation extending tiie time, 
and not having reserved in terms the right 
to make such motion in the meantime, he 
waived such right We think this objection 
to the motion should not prevail. Neither 
the statute nor the rules of court fix any def- 
inite time within which the defendant must 
make his motion; and as one object of the 
motion Is to enable the defendant to an- 
swer understandingly, and as the plaintiff 
may of his own motion, and without leave 
of the court, amend his complaint and make 
it more definite and certain if It be defective 
in that respect, at any time before the time 
to answer has expired, the defendant may 
make his motion to require it to be done 
within the same time." 

[2] There is a dearth of authority on the 
exact question under consideration, but what 
there is clearly supports the conclusion we 
have reached. The Wisconsin case, howev- 
er, is strongly in point, and, as Uie statute 
of Wisconsin upon which the opinion Is bas- 



ed Is substantially the same as <mr own, we 
consider it very persuasive. 

Having reached the conclusion that the 
defendant under the leave granted was entl- 
tied to file a motion to make more definite 
and certain, the authorities uniformly sup- 
port the proposition that where a motion to 
make a petition more definite and certain, 
not frivolous, has been filed by a party with- 
in the time to plead, and is pending undis- 
posed of and not waived, a Judgment upon 
the pleadings against the defendant cannot 
be taken. A T. & S. F. Ry. Co. v. Lambert, 
31 Okl. 300, 121 Pac. 654; Chlvlngton v. Colo- 
rado Springs Co., 9 Colo. 697, 14 Pac. 212; 
Farrls v. Walter, 2 Colo. App. 460, 31 Pat 
231; Story r. Ware, 35 Miss. 399, 72 Am. Dec. 
125 ; iBlythe et al. v. Hinckley et al. (C. C.) 
84 Fed. 228 ; Atchison, etc., Ry. Co. v. Nich- 
olls, 8 Colo. 188, 6 Pac. 612; RIdgway t. 
Homer, 55 N. J. Law, 84, 25 Atl. 386. 

The Judgment of the court below is revers- 
ed, and the cause remanded, with directions 
to grant a new trial. All the Justices con- 
cur, except HATES, C. J., who dissents, and 
WILLIAMS, J., absent and not participating. 

(35 Okl. SST) 

CONWILL v. GLDRIDGR 

(Supreme Court of Oklahoma. March U, 
1913.) 

(SyOalu* ly the Court.) 

1. Tbial <!SS 5, 408*)— Time of Tkiai,-Riqht 
TO Delay— WAiVKB—CoNTiNnANCi:. 

By reason of section 5834, COmp. Laws 
1909, where the issues in a case are made op 
during a term of court, the case is not triable 
at said term earlier than 10 days after the 
date the issues are made up; and it is error 
for the court to compel a party, over his ob- 
jection upon this gronnd, to proceed to trial of 
the case on an earlier date. But where no ob- 
jection is made that the case is improperly set 
for trial, and a party moves for a continuance 
of the cause upon the ground only that a wit- 
ness who had promised him to be present was 
absent, he will be held to have waived any ob- 
jection to the case having been prematarely 
set for trial 

[Bd. Note.— For other cases, see Trial, Cent. 
Dig. iS 11, 12, 969 ; Dec Dig. U 6, 408.^] 

2. BviDENCB ({ 474*)— CpiiriOR— NoHEXFBSTa 
— Sanitt. 

Where nonexpert witnesses testify that 
they have observed the conduct of a person 
whose sanity is in question, and state the facta 
which they observed and npon which they base 
their opinions, they may give their opinions as 
to the sanity of such person. 

[Ed. Note.— For other cases, see Evidence, 
Cent. Dig. §S 2196-2210; Dec. Dig. i 474.*] 

8. Appeal ahd Ebbob (I 1001*)— Review— 

VEKOICT— iNSaFFICIBNT EVIDENCE. 

Where there is lacking any evidence rea- 
sonably tending to support any essential issue 
that was or must have been found in favor of 
the prevailing party in order to return a gener- 
al verdict for him, or to support any special 
finding of fact in his favor essential to his 
right to prevail, such verdict or finding will be 
set aside by this court, and a new trial granted. 
[Ed. Note.— For other cases, see Appeal and 
Error. Cent. Dig. §{ 8922, 3928-3934; Dec. 
Dig. i lOOL*] 
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Error from District Oourt, Texas Oonn- 
^; B. H. Loofbourrow, Judge. 

Action by J. D. ConwUl against W. H. 
Eldridge. Judgment for defendant, and 
plaintlfC brings error. Reversed and re- 
manded. 

Plaintiff In error brought this action In 
the court below to recover the sum of $1,117.- 
74 upon two certain promissory notes made 
and executed to plaintiff in error by defend- 
ant in error. Defendant, who Is represent- 
ed by his guardian, admits In his answer 
the execution and delivery of the notes, but 
as a defense against any liability thereon 
he alleges: First That at the time they 
were executed he was mentally Incompetent, 
and Incapable of entering into a valid con- 
tract. Second. That the consideration for 
which said notes were executed was the 
purchase price of one Jack, and that plaintiff 
secured the execution and delivery of said 
notes by false and fraudulent representa- 
tions that the Jack for which they were exe- 
cuted and delivered was sound and In every 
way and manner suitable for breeding pur- 
poses, when in truth and in fact he was en- 
tirely and wholly worthless for breeding 
purposes, and without value, all of which 
facts were known to the plaintiff at the time 
of his making said false and fraudulent rep- 
resentations, and were unknown to the de- 
fendant; that said representations were made 
for the purpose of deceiving and defrauding 
defendant; and that he did rely upon same, 
and was thereby deceived and defrauded. 
Defendant alleges that plaintiff was enabled 
to accomplish his fraud by the senility and 
weakness of mind of defendant He alleges 
that the Jack has since died, and he is for 
that reason unable to offer to return same 
to plaintiff; that the Jack's death occurred 
without fault of defendant, but if It be 
found that he was of value, defendant stands 
ready, able, and willing to pay into court, 
for the use of plaintiff, the amount of such 
value. By way of cross-petition, he further 
alleges that at the time of the execution 
of said notes, as a part of the consideration 
for the Jack, defendant delivered to plain- 
tiff two horses, which were of the reason- 
able value of $150, for which, on account 
of the worthlessness of the Jack and the 
false and fraudulent statements of plain- 
tiff, defendant has received no consideration 
whatever. He thereupon prays that plain- 
tiff take nothing by the action, but that he 
have Judgment on his cross-petition for the 
sum of $150. In a reply, plaintiff denied 
all the affirmative allegations of defendant's 
answer. The trial, which was to a Jury, 
resulted in a general verdict and special 
(Indings of fact in answer to special Inter- 
rogatories in favor of defendant upon which 
the trial court rendered Judgment In de- 
fendant's favor for the sum of flSO and 
costs. 

130P.-«8 



John L. Oleason and R. L. Howdey, all of 
Ouymon, for plaintiff in error. Wiley & 
Bdens, of Guymon, for defendant In error. 

HAYES, C J. (after stating the facts as 
above). [1] During term time, on the 28th 
day of October, 1900, the issues In the case 
were Joined. At this time the cause was 
set down, and thereafter came on for trial 
on the 2d day of the following November. 
On the last-mentioned date, plaintiff pre- 
sented to the court his motion for continu- 
ance, upon the ground that one of his ma- 
terial witnesses had promised him that he 
would attend the trial of the cause and tes- 
tify whenever plaintiff would notify him to 
come, but that this witness had, after let- 
ter written to him by plaintiff advising him 
of the date, failed to attend, and was then 
absent He sets forth in his motion the 
facts to which the absent witness would 
testify. If present The overruling of this 
motion for continuance is the basis of the 
first asslgsment of error urged. Oounsel 
for plaintiff contend in this court that by 
reason of section 6834, Comp. Laws 1909, 
the cause was not triable on the date for 
which it was set, and he urges in this court 
solely upon this ground that the court com- 
mitted error in not granting to plaintiff a 
continuance. Said statute, where the is- 
sues thereto are settled during the term of 
the court makes a case triable at the same 
term of court only after the expiration of 
10 days from the date the issues are made 
up. City of Ardmore v. Orr, 129 Pac. 867 
(recently decided, but not yet officially re- 
ported). And it is error for the court to 
compel a party, over bis objection upon thin 
ground, to proceed to a trial of the case on 
a date earlier than 10 days after the Issues 
are made up. Such error on the part of the 
trial court renders the Judgment voidable 
only, and not void. It Is not a Jurisdictional 
error, which cannot be waived by the party. 

The statute is for the benefit of the par- 
ties to the action only. It secures to them 
in all cases a reasonable time after Issues 
Joined in which to secure witnesses and pre- 
pare for trial. It does not affect third par- 
ties, or the state, suing for the benefit of 
the parties only ; they may consent to a trial 
upon an earlier date than that fixed by stat- 
ute. By proceeding to trial without ob- 
jecting thereto, a party acquiesces therein, 
and, after the trial has resulted adversely 
to him, he should not be permitted to ob- 
ject that the Judgment was erroneous be- 
cause the case was not trlabla Plaintiff 
made no objection in the trial court that the 
case was not properly upon the trial docket 
and therefore, under the foregoing statute, 
was not triable; but he there treated the 
case as if it was properly upon the docket, 
and sought a continuance upon the statutory 
ground of an absent witness. In this court 
he does not urge that the court committed 
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error In oTerrulIng his motion for continu- 
ance upon the grounds upon which he aougbt 
the continuance In the trial court; but he 
here seeks to have the action of the court 
declared error upon another ground. Noth- 
ing is better settled than that one cannot 
proceed In the trial of questions in the trial 
court upon one theory, and, having lost, 
change front and try to prevail on appeaL 
BuUen T. Arkansas, etc. By. Co., 20 Okl. 
819, 95 Pac. 476 ; Harris ▼. First, etc, Bank, 
21 Okl. 189, 95 Pat 781; Border v. Oarra- 
blite, 24 OkL 809, 104 Pac. J906. 

Had plaintlft objected to proceeding to 
trial upon the ground that the case was not 
triable upon the date for which it was set, 
or had he made a motion to strike the same 
from the trial docket for such reason, and 
saved bis exception to the action of the 
trial court in refusing to sustain his objec- 
tion or motion, the, act of the court would 
then be reversible error; but since he failed 
to do this, and treated the cause as prop- 
erly on the trial docket and triable, and 
sought a continuance upon other grounds, 
be will be held to have waived his right un- 
der the statute and consented to the trial of 
the cause, except upon the grounds set forth 
in his motion, which are not urged in this 
court. 

[2] Several assignments are urged for re- 
versal, complaining of the admission of tes- 
timony relative to the sanity or insanity of 
the defendant at the time he executed the 
notes. Several witnesses, who did not qual- 
ify as experts, after testifying as to their 
acquaintance with the defendant and to their 
observation of his acts, and some of them 
as to transactions with him, were permitted 
to give their opinions as to the soundness 
or unsoundness of bis mind, or as to his 
competency to transact his business. The 
contention of plaintiff thai a nonexpert wit- 
ness may not give his (pinion as to the 
soundness or unsoundness of mind of a per- 
son, because it states a conclusion, is op- 
posed by the leading text-writers and weight 
of authority upon the question. Where non- 
expert witnesses testify that they have ob- 
served any person whose sanity is in ques- 
tion, and state the facts which they observed 
and upon which they base their opinions, 
they may give their opinions as to the sanity 
of such person. Elliott on Ev. vol. 1, p. 681 ; 
Wigmore on Bv. vol. 3, H 1017, 1938; At- 
kins V. State of Tenn., 119 Tenn. 458, 105 
S. W. 353, 13 L. B. A. (N. S.) 1031. 

[3] One of the grounds urged for a new 
trial in the court below and here Is that the 
general verdict of the Jury and some of the 
special findings of fact in favor of defend- 
ant are not supported by the evidence. The 
execution and delivery of the notes is admit- 
ted by defendant's answer. PlainrtfTs own- 
ership thereof at the present time is es- 
tablished by uncontroverted evidence. In or- 
der, therefore, for defendant to prevail in 
this action, it is necessary that he estab- 



lish onQ of three defeases, to wit: That at 
the time of the execution of the notes be 
was entirely without understanding; or there 
has been a failure of consideration ; or that 
the notes were procured by the fraud of 
plaintiff. There is a special finding of fact 
that defendant was at the time of the exe- 
cution of the notes entirely without under- 
standing. Persons entirely without under- 
standing are incapable of making a contract, 
and any attempt on their part to do so is 
void ; but we fall to find any evidence in the 
record that supports this finding of the Jury. 
There Is considerable testimony tending to 
show that defendant is weak-minded, and 
that as he has grown older the weakness of 
mind has increased; that he is hard of 
hearing, and is unable to read or write. But, 
by the same witnesses, It is established that 
up to the time of this transaction and after- 
wards he constantly transacted his own busi- 
ness, and, In doing so, has made a number of 
trades for and purchases of property. One 
witness, who had made trades with defend- 
ant, testified that he seemed flighty like. 
Another witness, who had rented land from 
him and had worked with him, testified that 
he was with him a great deal about the time 
the transaction Involved occurred, and that 
he did not observe anything unusual in hlB 
actions, other than he had observed thereto- 
fore; that he had traded horses with de- 
fendant, and that the property he exchanged 
was worth as much as that which he receiv- 
ed from defendant. A son of defendant tes- 
tified that his father, in making certain 
trades, had been cheated, or permitted the 
other person to get the advantage in the 
trade, and that he had been lax in enforcing 
or collecting obligations due him; but by 
the testimony of this witness it Is shown 
that defendant made all his trades, and al- 
ways looked after his own business, which 
consisted In farming and raising stock. 

All of the evidence relative to the condi- 
tion of defendant's mind is substantially of 
the character of the evidence above referred 
to ; and while some of it tends to establish 
that defendant's mind was in such condition 
that he might have been more easily sub- 
jected to fraud, and advantage taken of him, 
than a person of sound mind and full un- 
derstanding, none of It tends to establish 
that he was entirely without understanding. 
At the time of the execution of the notes, 
defendant's Incapacity had not been Judicial- 
ly determined. In order for one of unsound 
mind, but not entirely without understand- 
ing to rescind contracts made before his 
incapacity has been Judicially determined, he 
must restore to the other party everything 
he has received from him, or must offer 
to return same upon condition that such par- 
ty shall do likewise, unless the latter Is un- 
able or iwsltlvely refuses to do so. Sections 
6041 and 1137, Comp. I^ws 1909. The con- 
tract of such a person is not void, but vrfd- 
able. Maas et al. t. Dunmyer, 21 Okl. 434, 
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96 Paa 691. Since there Is no evidence tend- 
ing to show that defendant was entirely 
without understanding, in order for liim to 
prevail in this action, it is necessary for him 
to establish the alleged fraud of plaintiCC 
in securing said notes, or the failure of con- 
sideration ; and there are special findings by 
the Jury to the effect that the notes were ex- 
ecuted in consideration of the purchase price 
of the Jack, and that the fraudulent repre- 
sentations as alleged in d^^endant's answer 
were made by the plaintiff, and ttiat said 
Jack was worthless. 

Plaintiff testified in his rebuttal testimony 
that the notes involved were executed to him 
in payment for a horse of the present value 
of from $1,000 to $1,200, purchased by de- 
fendant from plaintiff, and now owned by 
defendant A purported full abstract of 
the evidence is set out in plaintiff's brief, 
and plaintiff's counsel assert in their brief 
that there is no evidence whatever to show 
that the Jack was the consideration for 
which the notes were executed. Counsel for 
defendant have failed to set out in thdr 
bHef or to direct ns to any evidence in the 
record that establishes this issue. There is 
evidence showing that the Jack was purchas- 
ed by defendant from plaintiff and that 
plaintiff made false and fraudulent repre- 
sentations as to the condition of the Jack; 
but the record is entirely silent as to what 
defendant was to pay for the Jack, or how it 
was paid. One witness for defendant testi- 
fled to statements of plaintiff to the effect 
that other considerations than these notes 
had been given by defendant to plaintiff for 
the horse, which plaintiff testified was the 
consideration of the notes; but this witness 
did not testify that the notes in controversy 
were given for the Jack^ or to any statement 
of plaintiff to that effect Whether the pur- 
chase price of the jack was the consideration 
for the notes was squarely put in issue by 
the pleadings, and the burden was upon de- 
fendant to establish such fact before he 
could prevail in either his defense of fail- 
ure of consideration or that the notes were 
procured by fraud. 

The finding of the Jury favorably to de- 
fendant upon ills cross-petition is also un- 
supported by the evidence in essential par- 
ticulars. The evidence establishes that sev- 
eral transactions hare occurred between 
plaintiff and defendant at different times at 
or prior to the execution of the notes. De- 
fendant's cross-petition alleges that, as a 
part of the consideration for the Jack, he 
sold to plaintiff two horses, of the value of 



$150. There is evidence tending to show 
that at a time subsequent to the purchase 
of the Jack defendant did sell to plaintiff 
two horses for the sum of $100, which the 
witness testified plaintiff stated he would 
credit upon the note for the Jack ; but as to 
whether the notes upon which it was to be 
credited were either of the notes in con- 
troversy the evidence is silent, and there is 
absence of any evidence as to the value of 
such horses. Referring to plaintiff's conten- 
tion that such evidence is lacking, counsel 
for defendant in their brief state: "It is 
further contended by plaintiff in error that 
there was no evidence tending to prove the 
$150 counterclaim asked for by defendant 
We are frank to confess that the evidence 
on this proposition was possibly not very 
definite; but there was evidence of the de- 
fendant showing that the defendant deliver- 
ed to the plaintiff, as a part of the consid- 
eration for this Jack, two horses or mares, 
and that there was an agreement at the 
time of the delivery of these horses or mares 
that the plaintiff should credit the defendant 
on the notes sued on in the sum of $100." 

The admission of counsel that there la no 
evidence showing the value of the horses is 
correc;t; but their statement that the record 
shows that the purchase price of said horses 
was to be credited upon the notes sued upon 
is not supported by reference to any evidence 
in the record to that effect, and after a thor- 
ough search of the record we have been un- 
able to find any. Appellate courts should be 
reluctant to set aside verdicts of Juries that 
have been approved by the trial court; but 
where there Is lacking any evidence reason- 
ably tending to support any essential issue 
that was or must have be«n found in favor 
of the prevailing party in order to return a 
general verdict for liim, or to support any 
special finding of fact in. his favor essential 
to his right to prevail, such verdict or find- 
ing will be set aside by this court and a new 
trial granted. Gergens v. McCollum, 27 Okl. 
155, 111 Pac. 208. 

Several assignments urged are based upon 
instructions given over plaintiff's objection; 
but an examination of them discloses that 
those which are not wholly without merit 
would have been cured by the special find- 
ings of fact made by the Jury, had all such 
findings been supported by evidence, and we 
therefore do not deem it necessary to consid- 
er these assignments. 

For the reasons herein suggested, the judg- 
ment of the trial court is reversed, and the 
cause remanded. All the Justices concur, 
except WILLIAMS, J., not participating. 
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SMITH T. ALVA STATE BANK. 

(Supreme Court of Oklahoma. March 11, 

1913.) 

fSyllahut iy the Cowrt.) 
Appeal and Erbob (5 .362*)— Pbtition in Eii- 

bob—Ajiendmeni— Motion fob New Tbiai. 

—Ruling. 

An assignment of error to the effect that 
the court below erred in overruling a motion 
for a new trial is a new and distinct assign- 
ment of error ; and a petition in error in the 
Supreme Court cannot be amended by incorpo- 
rating such assignment therein after the stat- 
utory time for perfecting an appeal has ex- 
pired. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. §§ 1900, 19G1 ; Dec. Dig. i 
362.*I 

Error from Woods County Court; Wm. 
Blckel, Judge. 

Action between Ike Smith and the Alva 
State Bank. From a judgment in favor of 
the latter, the former brings error. Dis- 
missed. 

Chase & Stevens, of Alva, for plaintiff in 
error. B. W. Snoddy, of Alva, for defendant 
In error. 

IIAYES, C. J. Judgment was rendered in 
the court below In this cause on the 22d day 
of May, 1911. A motion for a new trial was 
overruled on the 28th day of the following 
December. Plaintiff In error brought this 
proceeding In error by flUng In this court 
on the 12th day of June, 1912, his petition 
In error and case-made and causing sum- 
mons to be issued. 

The order from which he appeals Is the 
order of the trial court overruling his mo- 
tion for a new trial; but he falls to assign 
in his petition In error as one of his as- 
signments of error this act of the court. At 
the time of the overruling of the motion for 
a new trial, chapter 18, p. 35, Session Laws 
1910-11, was in force. By this act, all pro- 
ceedings in error for reversing, vacating, or 
modifying final orders are required to be 
commenced in this court within six months 
from the rendition of the Judgment or order 
complained of. Without assigning as error 
the overruling of the motion for a new trial, 
no questions relating to errors alleged to 
have occurred in the progress of the trial 
in the lower court are presented for review 
by the pcHtlon In error. Meyer v. James, 29 
Okl. 7, 11.5 Pac. 1016; JIcDonald v. Wilson, 
20 Okl. 309, 116 Pac. 920; Cor v. Lavlne, 
29 Okl. 312, 116 Pac. 920. 

Plaintiff in error on July 27, 1912, filed 
his application asking leave to amend his 
I)etItIon In error, assigning as one of the 
grounds therein the action of the court in 
overuling his motion for a new trial. This 
application, however, was not made until 
after the expiration of the time the statute 
allows for bringing his proceeding In error; 
and, under the rule settled by several deci- 



sions, amendments after the expiration of 
such time, which constitute new allegations 
of error, cannot be made. Haynes v. Smltli, 
29 Okl. 703, 119 Pac. 246. 

It follows that the motion to dismiss 
should be sustaine<l. All the Justices con- 
cur, except WILLIAMS, J., not participating. 



MISSOURI, O. & G. BY. CO. v. Mc- 
CLELLAN. 

(Supreme CJourt of Oklahoma. March 11, 
1913.) 

(Syllaiui hy the Court.) 

1. Appeal and Errob (§ 362*)— Petition in 

ERROK — AjrEXDMENT — ASSIGNMENTS — 

Overruling INIotion fob New Trial. 

An assignment of error to the effect that 
the court below erred in overruling a motion 
for a new trial is a new and distinct assign- 
ment of error ; and a petition in error in the 
Supreme Court cannot be amended by incorpo- 
rating such assignment therein after the statu- 
tory time for perfecting an appeal has expired. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. §§ 1900, 1001; Dec. Dig. | 
362.*1 

2. Appeal and Ebror (§8 301, 305, 362*)— As- 
6ioN3n:NTs OF Erbob— Motion to Stbikk 
Case fho.vc Docket. 

An order overruling a motion to strike a 
case from the trial docket will not be reviewed 
by this court on appeal, where snch ruling of 
the trial court has not been assigned in the 
motion for a new trial, and exceptions to the 
ruling on the motion for a new trial saved, and 
the overruling of the motion assigned in the pe- 
tition in error in this court. 

[Ed. Note. — For other cases, see Appeal and 
KtroT, Cent. Dig. S§ 1743, 175.3-1755, 1759- 
1764, 1960, 1961 ; Dec. Dig. |§ 301, 305, 362.*] 

3. Pleadino (J 428*)— Petition— OBJEcrioif 
AT Trial. 

Where there has been a trial, and no ob- 
jection has been made to the petition b^ demur- 
rer or by motion, an objection to the introduc- 
tion of evidence under the petition for the rea- 
son that it does not state a cause of action, or 
nn objection to the sufficiency of the petition in 
this court, will be held good only when there is 
a total failure to allege in the petition the re- 
lief sought; and the petition will be liberally 
construed, if necessary, in order to sustain 
same. 

[Ed. Note.— For other cases, see Pleading, 
Cent. Dig. i§ 1433-1436; Dec. Dig. f 42&*] 

Error from District Court Hughes Coun- 
ty; John Caruthers, Judge. 

Action by P. W. McClellan against the 
Missouri, Oklahoma & Gulf Hallway Com- 
pany. Judgment for plaintiff, and defend- 
ant brings error. Affirmed. 

E. R. Jones and J. C. Wilholt, both of 
Muskogee (Alexander New and Arthur Miller, 
both of Kansas City, Mo., of counsel), for 
plaintiff In error. Crump & Skinner, of 
Iloldenvllle, for defendnnt In error. 

HAYES, C. J. 'Defendant in error, here- 
inafter called plaintiff, brought this action 
against plaintiff in error hereinafter called 
defendant in the court below to recover for 
injuries he alleges that he sustained by rea- 
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son of negligence of the defendant whUe be 
was employed by defendant as a section fore- 
man. A trial upon the Issues formed by the 
pleadings resulted In a verdict and judgment 
In favor of plaintiff in the sum of $7,000, 
to reverse which this appeal Is prosecuted. 

Four assignments of error are presented 
for reversaL The first and second assign- 
ments present the contention that the trial 
court erred In overruling defendant's motion 
to strike the case from the trial docket; 
the third assignment complains of the court's 
overruling a motion of defendant for an or- 
der requiring plalntlfC to submit to a physi- 
cal examination ; and the fourth assignment 
complains of the overruling of an objection 
by defendant to the introduction of any tes- 
timony by plaintiff in support of his peti- 
tion, upon the ground that the petition does 
not state facts sufficient to constitute a cause 
of action. 

[1] A motion for a new trial, presented by 
defendant to the trial court, was overruled; 
but this action of the court was not assigned 
In the petition in error filed here. After the 
statutory time for taklpg an appeal had ex- 
pired defendant made application to this 
court for leave to file an amended petition 
In error, by which he would assign as error 
the action of the court in overruling the 
motion for a new trial; but his application 
cannot be granted, for such an assignment 
of error la a new and distinct assignment, 
setting up a new cause for the reversal of 
the Judgment of the lower court and it can- 
not be made after the statutory time for per- 
fecting the appeal has expired. Bmith ▼. 
Alva State Bank, 180 Pac. 916 (decided at 
this term); Maggart v. Wakefield et al., 31 
Okl. 751, 123 Pac. 1042; Haynes v. Smith, 
29 Okl. 703, 119 Pac. 246. 

[2] No action of the trial court, therefore, 
can be reviewed in this proceeding which it 
ftp required ahall be first presented to the 
trial court by a motion for a new trial. The 
first inquiry therefore, this proceeding pre- 
sents to the court for consideration is: Was 
the overruling of defendant's motion to strike 
tLe cause from the docket a ground for a 
xisw trial, and the presentation of such error 
to the trial court by motion for a new trial 
necessary In order that it may be reviewed 
In this court? It has been held in numerous 
cases that errors of law occurring at the trial 
cannot be reviewed in this court on appeal, 
nnless such errors have been presented to 
the trial court by motion for a new trial, 
and exceptions saved to the overruling of 
the motion for a new trial, and the act of 
the court in overruling the motion for a 
new trial assigned as error in the petition 
in error in this court; but what acts of 
the court preceding the trial may be assign- 
ed as grounds for a new trial, and must be 
presented in a motion for a new trial be- 
fore they can be reviewed on appeal, has 
not been clearly determined in any case. 

In PoweU et aL t. Nidiols et aL, 26 OkL 



734, 110 Pac. 762, it was sought to set aside 
a levy of execution, and it was held that 
an order of the trial court refusing to set 
aside the levy was appealable without a mo- 
tion for a new trial. Williamson et al. v. 
Adams et al., 31 Okl. 503, 122 Pac. 499, was 
an appeal from an order overruling a motion 
to set aside a sale made under execution. 
Following Powell et aL v. Nichols et al., 
supra, 'It was held that no motion for a new 
trial was necessary In order to review the 
action of the court complained of. In Bond 
et al. v. Cook et al., 28 Okl. 446, 114 Pac. 
723, it was sought to reverse an order of the 
lower court dismissing an appeal from a 
justice court; and it was held that a motion 
for a new trial was unnecessary for such 
purpose. But none of these cases are de- 
cisive of the question Involved in the instant 
case. 

Eight difFerent grounds for a new trial are 
specified by the statute, which, in the lan- 
guage of the statute^ are as follows: "First, 
irregularity in the proceedings of the court, 
jury, referee, or prevailing party, or any 
order of the court or referee, or abuse of dis- 
cretion, by which the party was prevented 
from having a fair trial. Second, misconduct 
of the jury or prevailing party. Third, ac- 
cident or surprise, which ordinary prudence 
could not have guarded against. Fourth, 
excessive damages, appearing to have been 
given under the infiuence of passion or prej- 
udice. Fifth, error in the assesament of the 
amount of recovery, whether too large or 
too small, where the action Is upon a con- 
tract, or for the injury or detention of prop- 
erty. Sixth, that the verdict, report or deci- 
sion Is not sustained by sufficient evidence^ 
or Is contrary to law. Seventh, newly dis- 
covered evidence, material for the par^ ap- 
plying, which he could not, with reasonable 
diligence, have discovered and produced at 
the trial. Eighth, error of law occurring 
at the trial, and excepted to by the party 
making the application." Section 6S25, Comp. 
Laws 1909. 

A motion for a new trial must be made at 
the term the verdict, report, or decision is 
rendered, except for newly-discovered evi- 
dence and shall be made within three days 
after the verdict or decision was rendered, 
unless unavoidably prevented. A new trial 
as defined by the statute (section 5825, Comp. 
Laws 1909) is the re-examinatlon of Issues 
of fact arising upon the pleadings. Powell 
et aL V. Nichols et al., supra. Where there 
has been no trial upon Issues of fact formed 
by the pleadings, no motion for a new trial 
is authorized by the statute; and the setting 
aside of an order made by the court after 
a final Judgment has been entered, which 
will not result In a trial upon the Issues 
of fact made by the pleadings, Is not the 
granting of a new trial, and motions there- 
for do not constitute applications for a new 
trlaL 

In the Powell Case and In the Willlamsoa 
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Case^ no motion for a new trial was required, 
because the relief sought by the complaining 
parties was not a new trial. The purpose of 
a new trial la to correct errors in the pro- 
ceedings of the court that have prevented 
a fair trial. Mo action of the trial court 
after the trial, and after the Judgment has 
become final, however erroneous, can In any 
way affect the trial; nor Is a new trif^l nec- 
essary to correct such an error. The statute 
does not, therefore, authorize motions for 
new trials for this purpose, or require that 
motions for new trials shall be presented as 
a condition to the right to review of orders 
made eubseqnent to the trial. . In the Bond 
Case, there could be no new trial, because 
there never had been any trial, and no mo- 
tion therefor was necessary in order to re- 
view the Judgment of dismissal. 

The motion for a new trial, contemplated 
and authorized by the statute, contemplates 
that there has been a hearing upon the is- 
sues of fact made by the pleadings, and that 
becau!<« of an erroneous action or irregular- 
ity in some part of the proceedings, either be- 
fore or at the trial, on the part of the court, 
tbe Jury, or the parties to the proceeding, 
a fair trial has not been had. Where there 
has been no trial, to hold that right to have 
reviewed an order of a court made appeal- 
able by the statute Is waived, unless present- 
ed by motion for a new trial, would be to 
hold that an error may be waived by failure 
of the party to do that which the statute 
neither requires nor authorizes. It has been 
several times held that errors appearing on 
the Judgment roll or record may be corrected 
on appeal, without exception having been 
taken thereto, and without their having been 
presented by a motion for a new trial. Gtood- 
wln et al. v. Blckford, 20 Okl. 91, 93 Pac. 
648, 120 Am. St. Rep. 729; International 
Harvester Co. of America v. Cameron, 25 
Okl. 256, 105 Pac. 189; Epstein v. Handverk- 
er, 29 Okl. 337, 110 Pac. 789. But motions 
and rulings of the court thereon do not con- 
stitute in this Jurisdiction part of the Judg- 
ment roll or record. 

Cook et al. y. Larson, 47 Kan. 70, 27 Pac. 
113, is not, therefore, decisive of the question 
here under consideration. In that case It 
was held that a motion for a continuance 
may be reviewed without a motion for a new 
trial, upon the theory that the motion for 
continuance constituted a part of the Judg- 
ment roll or record. In Buxton v. Alton- 
Dawson Mer. Co., 18 Okl. 287, 90 Pac. 19, 
it was held, on appeal from a motion over- 
ruling a new trial, that the action of the 
court in overruling a motion to quash sum- 
mons could not be reviewed, where the stat- 
utory time for taking an appeal had elapsed 
since the overruling of the motion to quash, 
although the appeal from the overruling of 
the motion for a new trial was taken In due 
time, because a motion for a new trial was 
not necessary to review any question arising 



upon the motion to <iua8fa summons, and that 
an appeal would lie directly from the action 
of the court upon the motion to quash. This 
case, however, was decided by a divided 
court, and was overruled upon this question 
by Spauldlng et aL t. PoUey, 28 Okl 764, 11* 
Pac. 864. 

Adverting to the statute which spedfles 
the grounds upon which motions for new 
trials may be granted, it has been suggested 
that only errors of law occurring at the trial 
constitute grounds for a new trial; but the 
statute itself contains no such restrictions, 
and this construction of the statute set out 
above cannot be made without in a large 
measure rendering meaningless the first par- 
agraph of the statute. If only errors of law 
occurring at the trial may be assigned In a 
motion for a new trial, as authorized by the 
eighth paragraph of the section, then why 
was it provided in the first paragraph of the 
section that "irregularity in the proceedings 
of the coui-t, » • • any order of the 
court • * • by which the parties were 
prevented from having a fair trial," shall 
be suUlclent grounds lor a new triaL There 
is nothing in the language of the statute that 
Indicates that the "irregularities" or "orders^' 
of the court referred to shall be limited to 
those occurring at the trial, and, if It had 
been so Intended, then there would have 
been no necessity of the eighth paragraph. 
We think by this provision of tfie statute It 
was intended to provide that wherever there 
has been a trial In a case, it any irregulari- 
ty of the court has occurred, or any order 
has been made by the court at any stage of 
the proceeding which has prevented a £alr 
trial, such error may be corrected by a mo- 
tion for a new trial. If a party fails to 
avail himself of this remedy afforded by the 
statute to correct an error, he must be held 
to have waived the error, if the error is not 
a fundamental one that cannot be waived by 
the parties to a suit, for it is to the inter- 
est of the public that there be an end to 
litigation. Of course, Jnrlsdictlonal errors 
cannot be waived by the parties; and if the 
court fails to obtain Jurisdiction of the sab- 
Ject-matter, or if the petition falls to state a 
cause of action, such questions may be rais- 
ed for the first time on appeal. Epstein v. 
Handverker, supra; International Harvester 
Co. of America v. Cameron, supra; City of 
Guthrie V. Nix, Halsell & Co., 3 Okl. 136, 41 
Pac. 343; Leforce et al. y. Haymes, 26 Okl. 
190, 105 Pac. 644. 

But Irregularity in setting a case on the 
trial docket before it Is triable under the 
statute is an error that may be waived by 
the parties. ConwiU v. Eldrldge, 130 Pac. 
912 (decided at this term, not yet oflldally re- 
ported); Illatt et al. v. Renk, 64 Ind. 590. 
iVVe are therefore of the opinion that it was 
essential to defendant's right to have review- 
ed the order of the court refusing to strike 
the cause from the docket, that it present the 
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alleged error by motion tot new trial to the 
trial court, and aaslgn as error In lila peti- 
tion In error tbe overmllng of tbe motion. 
As gnpportlng thla conclusion, the following 
antborities may be cited also : Mawner et aL 
y. Bell, 20 OkL 618, 95 PaC 239, 18 Ij. B. A. 
(N. S.) lee; Scanlln v. Stewart et al., 138 
Ind. S74, 87 N. B. 401, 88 N. E. 401; Zim- 
merman T. Gaamer et al., 162 Ind. 652, 68 
N. B. 829; State v. Aired, 115 Mo., 471, 92 
8. W. 363; Palmer ▼. Sbenkel et al., SO Mo. 
Api>. 671. 

The foregoing conclusion disposes of the 
third assignment of error. 

[3] Bef erring to the fourth asslgnmoit. It 
has been suggested that In Ooldlng et aL 
T. Eldson et al., 2 Kan. App. 307, 43 Pac 
104, It was held that the ruling of a trial 
court sustaining an objectlou to tbe Intro. 
ducUon of evldeuce under tbe answer of tbe 
defendant, on the ground that it stated no 
defense, was an error of law occurring at 
the trial for which a new trial could be 
granted by tbe trial court, and will be deem- 
ed waived on appeal when a motion for a 
new trial was not filed; but we do not deem 
It material to decide whether such a ruling 
must be presented by a motion for a new 
trial in order to be presented tor review in 
this court, for it may be objected for the 
first time In this court that a petition does 
not state a cause of action; but where there 
has been a trial, and no objection has been 
made to tbe petition by demurrer or by mo- 
tion, an objection to the Introduction of evi- 
dence under tbe petition, or an objection to 
tbe sufficiency of tbe petition In this court 
will be held good only when there la a total 
failure to allege In the petition some matter 
essential to the relief sought; and the peti- 
tion will be liberally construed with a view 
of sustaining tbe action. In such Instances 
it Is the duty of the court to tal^e Into con- 
sideration all tbe pleadings filed In the case, 
the answer and reply, as well as the petition, 
and If from all tbe pleadings the court can 
find that there Is a cause of action In favor of 
plaintiff, the objection should be overruled. 
First Nat. Banlc of Pond Greeli v. Ck>chran, 
17 Olil. 538, 87 Pac. 855; Marshall t. Homier, 
13 Okl. 264, 74 Pac. 368; Bice ▼. "West, 10 
Okl. 1, 83 Pac 706. 

We are aware that a different role pre- 
vails in many, jurisdictions, which requires 
that a pleading shall at all times be strictly 
construed against the pleader; but under the 
conditions of the authorities in this Juris- 
diction it is uanecessary to review tbe ded- 
nons of the court from other jurisdictions. 
Applying this rule, we have read the petition 
-earetelly, and the objection that it does not 
state a cause of action is without sufficient 
merit to require us to set out here in detail 
the contents of the petition, or to enter into 
any lengthy discussion thereof. 

Since the assignments of error are without 



merit, the judgment of the trial court is af- 
firmed. All the Justices concur, except WII<- 
LIAMS, J., not participating. 



(IS OU. 576) 

PBEEY PUBLIC LIBEART ASS'N et aL t. 

LOBSITZ et aL 
(Supreme Court of Oklahoma. March 11, 1913.) 

(Bt/Uabut bf th« Court.) 

1. AwbaIj ard Bbbob (I 100*>— Obdebs Ap< 

SaXLXSLK — T^iieORAHt INJUHOIION — DS- 
KIAL. 

By reason of section 6067, Comp. Laws 
1909, an order which refuses a temporary in- 
junction may be reviewed by the Supreme Court 
on appeaL 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 670-680; Dec. Dig. « 100. •] 

2. Municipal Cobpobationb (S 996*)— Pith- 

rjO LlBBABIES — TaUBTS — BHFOaOBlUNT 

— ^X'axpaysb'b Action. 

A donor offered to aa incorporated city of 
the first class the sum of $10,000 with which 
to construct a free public library upon condi- 
tion that tbe city council by resolution would 
bind the city to furnish a site for said building 
and maintain said free public library at a cost of 
not less than $1,000 per year. Tbe city council 
by resolntioo accepted the donation and agreed 
to comply with the terms thereof by providing a 
site and by levying an annual tax upon the tax- 
able property of the city sutBcient in amount to 
maintain a free public library in said building 
at a cost of not less than $1,000 per year. Tbe 
building was thereupon constructed in accord- 
ance with the plans and speciGcations approved 
by the donor, and the cost thereof paid by the 
donor in tbe sum of $10,000. Thereupon a li- 
brary consisting of 1,300 volumes was placed 
in said building, and the building and its rooms 
were occupied as designed in the plans and spec- 
ifications according to which it was constructed. 
After all these things had occurred, the city 
council was proceeding to take charge of said 
building and to establish therein tbe offices of 
the city, including tbe office of the mayor, dtr 
clerk, police judge, chambers of the city council, 
and authorized the use of a portion of said 
building for commercial club purposes and for 
public conventions. Held, that the title to said 
building was not absolute in the city free of 
any conditions and restrictions, but that the 
city's title to same is that of a trustee ; and that 
it holds same for tbe benefit of the public; and 
that a court of equity has jurisdiction to com- 
pel the execution of the trust in compliance 
with tbe terms of tbe gift ; and that tbe action 
of tbe officers of the city in attempting to divert 
tbe building or a portion thereof to the above- 
named USPS may be enjoined at the suit of resi- 
dent taxpayers of the city and beneficiaries of 
the trust. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent Dig. { 2166; Dec Dig. { 
996.*] 

(Additional SvUaiui &v Bditorial Staff.) 

3. Appeal and Ebbob (§ 964*)— DiscBsnon 
— Temporabt Injunction. 

While the granting or refusal of a tempo- 
rary injunction is a matter resting largely in 
tbe discretion of the trial court or judge, and 
such order will not be reversed except for abuse 
of discretion, yet when it appears by the peti- 
tion that plaintiffs are entitled to the relief de- 
manded, and such relief or any part thereof 
consists in restraining the commission or con- 
tinuance of some act, the commission or omis- 
sion of which will produce injury to the plain- 
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tiffa, a t«mporai7 injunction is authorized by 
Comp. Laws 1909, i 5756, and a refusal to 
grant the same will be an abuse of discretion 
which is reviewable. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. i§ 3818-3821; Dec. Dig. § 
954.*] 

Error from District Court, Noble County; 
W. M. Bowles, Judge. 

Suit by tlie Perry Public Library Associa- 
tlon and others at^lust James Lobsttz and 
others. Judgment for defendants, and plain- 
tiffs bring error. Reversed and remanded. 

H. A. Smith, Henry S. Johnston, and P. W. 
Cress, all of Perry, for plaintiffs In error. 
Chas. R. Bostlck, of Perry, for defendants in 
error. 

HAYES, C. J. This action was originally 
Instituted in the district court of Noble coun- 
ty by the Perry Public Library Association 
and a large number of taxpayers against 
James Lobsitz, the mayor of the city of Per- 
ry, ana the other defendants in error, who 
constitute the officers of said city, includ- 
ing its city council. Plaintiffs seek by their 
action to secure an injunction, enjoining de- 
fendants, as the ofBcers of the city of Perry, 
from moving into a certain building in that 
city, known as the Carnegie Library building, 
and from establishing the city offices therein, 
and to enjoin defendants from occupying said 
building in any way, other than for the pur- 
poses for which it was erected, to wit, a free 
public library. On the 9th day of February, 
1911, plaintiffs were granted by the Judge of 
the district court of Noble county a tempo- 
rary restraining order. At the same time, 
their petition for temporary Injunction was 
set for hearing by the Judge before him on 
the 11th day of the same month. When the 
petition for a temporary injunction was pre- 
sented, evidence was introduced by plaintiffs 
in support thereof and by defendants in op- 
position. Whereupon the Judge made an or- 
der denying to plaintiffs the temporary in- 
junction and dissolving and setting aside the 
restraining order theretofore granted. It is 
from this order that the appeal Is prosecuted. 

[1] Counsel for defendants, at the outset, 
contend that the order Is not such a one as 
may be renewed upon appeal. This conten- 
tion Is answered in the negative by the stat- 
ute. Section 0067, Comp. Laws 1909, in part 
provides: "The Supreme Court may also re- 
verse, vacate or modift' any of the following 
orders of the district court, or the Judge 
thereof: (1) A final order. (2) An order that 
grants or refuses a continuance, discharges, 
vacates or modifies provisional remedies, or 
grants or refuses to vacate or modify an In- 
Jtinction.'* The order here Involved refus- 
es a temporary injunction, and is, we think, 
clearly made appealable by the foregoing 
statute. 

[3] It Is next urged that the- granting or 
refusal of a temporary Injunction is a matter 



resting largely within the discretion of the 
trial court or judge, and such an order will 
not be reversed by this court, except for an 
abuse of discretion. This contention correct- 
ly states the rule in thLs jurisdiction. Reaves 
V. Oliver, 3 Okl. 62, 41 Pac. 353. But when 
it appears by the petition that plaintiffs are 
entitled to the relief demanded and such re- 
lief or any part thereof consists in restrain- 
ing the commission or continuance of some 
act, the commission or omission of which will 
produce Injury to the plaintiffs, a temporary 
injunction may be granted to restrain such 
act (section 5756, Comp. Laws 1909); and 
where only questions of law are presented by 
the bill upon its face, or by the evidence, er- 
rors of the court or judge relative thereto 
are an abuse of discretion which the appel- 
late courts will review and correct (High on 
Injunct [4th Ed.] t 1696). The allegations 
of the petition are supported by the evidence, 
and there is no material conflict between the 
evidence introduced on behalf of plaintiffs 
and the evidence Introduced on behalf of de- 
fendants. The fbcts alleged in the petition 
and established by the evidence are, sub- 
stantially, as follows: 

[2] In the early part of January, 1909, one 
of the defendants in error wrote to Mr. An- 
drew Carnegie, soliciting from him a gift of 
a sum of money to the city of Perry for the 
purpose of erecting a library building and 
establishing a free public library. In answer 
thereto, Mr. Carnegie submitted a proposi- 
tion that, if the city would agree by resolu- 
tion of its council to maintain a free public 
library at a cost of not less than $1,000 a 
year and provide a site for a building, he 
would give $10,000 with which to erect a free 
public library building in the city of Perry. 
On the 2d day of February, 1909, the dty 
council adopted a resolution In response to 
the proposition of Mr. Carnegie. This reso- 
lution proved unsatisfactory to Mr. Carnegie, 
and on March 19, 1900, the city council adopt- 
ed the following resolution: "Resolution. 
To accept the donation of Andrew Carnegie. 
Whereas, Andrew Carnegie has agreed to 
furnish ten thousand dollars to the city of 
Perry, Oklahoma, to erect a free public li- 
brary building, on condition that said city 
shall pledge Itself by resolution of council to 
support a free public library, at a cost of 
not less than one thousand dollars a year, 
and provide a suitable site for said building ; 
now therefore, be it resolved by the council 
of the city of Perry, Oklahoma, that said city 
accepts said donation and it does hereby 
pledge Itself to comply with the requirements 
of said Andrew Carnegie. Resolved that it 
will furnish a suitable site for said build- 
ing and will maintain a free public library 
in said building when accepted. At a cost 
of not less than one thousand dollars a year. 
Resolved that an annual levy shall hereafter 
be made upon the taxable property of said 
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city sufflclent in amouot to comply with the 
above requirements." 

This resolution was approved by Mr. Car- 
negie. Plans and specifloatlons for the build- 
ing were drawn by the city council, showing 
the different rooms into which the building 
was to be divided and the use for which they 
were designed. After these plans and spec- 
ifications had been approved by Mr. Carnegie, 
he authorized the city to proceed with the 
construction of the building and promised 
that he would pay therefor aa the work pro- 
gressed upon the certificate of the architect. 
The site was accordingly furnished by the 
city and the building constructed and paid 
for by Mr. Carnegie. After its completion, 
a library, consisting of about 1,300 volumes, 
that had theretofore been accumulated by 
the Perry Public Library Association, a vol- 
untary association of the citizens of Perry, 
organized for the purpose of collecting a li- 
brary, was placed into the building, and the 
building and each of its rooms are now oc- 
cupied as designed In the plans and specifi- 
cations submitted to Mr. Carnegie. The ev- 
idence establishes that a small levy was 
made by the city for the year preceding the 
completion of the building, and that, while 
no levy has been made by the city council 
for the current year in which this action is 
brought, it is the intention of the council 
to make such levy in accordance with its 
resolution and acceptance of the donation. 
All the evidence is to the effect that it is 
the intention of the city council to us6 the 
library as a citj' hall; to establish therein 
the office of the mayor, the clerk, the cham- 
bers of the city council, and the office of 
police Judge ; and, in addition thereto, to use 
a portion of said building for commercial 
club purposes and as a general convention 
hall. The testimony on behalf of the defend- 
ant is that they do not intend to use the 
entire building in this manner, and that they 
intend to maintain a library therein, and 
that it is not their intention to disturb or 
into-fere with the library; bat the evidence 
on behalf of plaintiffs, on the other hand, la 
that, in passing to the portions of the build- 
ing intended to be used by the city council 
for the purpose of the city, the visitors and 
oflJcers must pass through the rooms used for 
reading and sitting rooms to the library. 
The effect of the donation by Mr. Carnegie 
to the city is not to make the city the owner 
of the library building without any restric- 
tions upon Its title or the use to which it 
may l>e put. The effect of his agreement 
with the city is to vest this property in the 
city as trustee for the benefit of the public, 
and the city holds this property as a trust, 
which it must administer in accordance with 
the terms of the trust. The power of the 
city of Perry as a municipal corporation to 
accept the donation of Mr. Carnegie with the 
restrictions Imposed thereon has not been 
questioned by any of the parties to this pro- 
ceeding ; and the doctrine generally support- 



ed by the American courts is that, in the ab- 
sence .of disabling or restraining statutes, 
municipal corporations may take and hold 
property in trust for purposes not foreign 
to their institutions, or incompatible with the 
objects of their organization, and legacies of 
personal property directly to the corporation 
for benevolent or public purposes are valid 
in law. Dillon on Municip. Corp. (5th Ed.) 
§ 98& 

It is also well settled that as to all prop- 
erty or funds held by a municipal corpora- 
tion in trust equity, by virtue of Its Juris- 
diction in respect of trusts and trust prop- 
erty, may assert Its power to compel the ob- 
servance of the trust and the discharge by 
the municipal corporation of its public duties 
in respect to the subject of the trust. Dillon 
on Municip. Corp. § 1.W4. 

Counsel for plaintiffs in error rest their 
contention that the municipal officers have 
authority in the premises to say for what 
purposes the building may be used upon sec- 
tions 664 and 690, Comp. Laws 1909. The 
statutes cited vest in the mayor and council 
the care, management, and control of the 
dty and its finances, and also authorizes the 
council to provide for the erection and gov- 
ernment of any and all necessary buildings 
for the city. 

Authorities have been cited which hold 
that buildings erected for public purposes by 
municipal corporations may by the propel" 
authorities be allowed to be used incidental- 
ly for other purposes either gratuitously or 
for comimnsation. Among the cases cited 
are Bates v. Bassett, 60 Vt 530, 15 Atl. 200, 
1 li. R, A. 166; Bell v. aty of Platteville, 
71 Wis. 189, 36 N. W. 831. But we do not 
regard that either of these cases or cases of 
similar character are in point, for the rea- 
son that they turn upon statutes vesting the 
municipal authorities with power to con- 
trol buildings c6nstructed by the municipal 
corporations out of funds derived from the 
public revenue, the title to which and the 
control thereof is absolute in the municipal 
corporations, subject, of course, to such lim- 
itations as the statute may impose. In the 
case at bar the title of the municipal corpo- 
ration to the library is not absolute. In' 
accepting the gift from the donor, the city 
took it with the obligations and limitations 
imposed by the donor, which were that the 
same should be a free public library, and 
that the city should furnish annually not 
less than $1,000 for the support and main- 
tenance thereof. 

In Warren v. Mayor of Lyons City, 22 
Iowa, 351, an owner of land had in 1840 
granted to the city a tract of land for a 
public square. In 1846, the Legislature pass- 
ed an act authorizing incorporated towns 
and cities to acquire, hold, improve, and dis- 
pose of lands for public squares, parks, com- 
mons, and cemeteries. The dty subdivided 
the land theretofore dedicated for a public 
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square into lots and was about to sell same. 
In enjoining the city from so doing, the 
court said in tite opinion: "If the Legisla- 
ture should undertake to authorize an in- 
diridual to use and appropriate property for 
a purpose vlolatiTe of the terms and condi- 
tions upon which it was held, no one would 
be found to craim that such legislative act 
did not impair and interfere with the ob- 
ligation of the contract And why, we ask, 
is not the like rule ai^licable, and the like 
good faith required, as between a corpora- 
tion, representing the public, and an in- 
dividual? Why may I not affix the terms, 
designate the uses and purposes upon and 
for which I give to the public my farm or 
my lots? And upon what principle of law 
or morals is it that the Legislature can say 
that this property may, at the option of the 
trustee, be used for another and different 
purpose? 'A.' dedicates his ground for school 
purposes, for Instance. The corporation, 
deeming some other place better suited to 
the object indicated, turns the dedicated 
property over to fishmongers, and tallow- 
candlers, or, if you please, to merchant princ- 
es, and wealthy householders, defiantly say- 
ing, 'You no longer have any interest in tikis 
property, but we can misuse the same with- 
out limit, and you cannot complain.' Such 
a doctrine would enable the state at pleas- 
ure to trifle with the rights of individuala, 
and we can scarcely conceive of a doctrine 
which would more effectively check every 
disposition to give for public or charitable 
purposes." 

Cary library t. BUbs,. 151 Mass. 364, 25 
N. EL 92, 7 L. R. A. 765, involves a state of 
facts somewhat similar to the facts involved 
In the case at bar. The donor had given to 
the city of Lexington a gift of $1,000, in ac- 
cordance with the terms of a letter which 
provided that her gift should go to the in- 
habitants of the town to be held by the 
board of trustees, consisting of the selectmen 
and the school committee of the town for, 
the time being and the settled ministers of 
the place. Her scheme contemidated the es- 
tablishment of a public library for the bene- 
fit of the dty, to be supported in part by the 
income from the fund furnished by her and 
in part by money supplied by the town. Her 
letter required the town as a condition pre- 
cedent to receiving the gift to vote to estab- 
lish a free public library and to provide a 
sum of money toward the settlement and 
support of it. The library was established 
and the donor made the original gift, which 
was followed later by other gifts from her, 
and the library was maintained for a time 
in compliance with the conditions of the jflft 
Later the Legislature pas.sed an act which 
authorized the city to transfer to a corpora- 
tion all the funds and property held by the 
dty for the purpose of the library ; such cor- 
poration to take and hold said property un- 



der the terms of the donor, and to admin- 
ister it in the same manner it had been ad- 
ministered by the dty. The court held that 
the statute undertook materially to change 
the execution of the trust, and it was there- 
fore void. In the opinion it is said: "The 
acceptance by the town of Maria Cary's 
proposition contained in her letter created 
a contract, which was executed on her part 
by the payment of the money, and which 
continued binding on the town and the trus- 
tees as to their conduct in reference to the 
charity." 

It is fundamental that if a grant is made 
for a spedfic, limited, and defined purpose, 
the subject of the grant cannot be used for 
another purpose; and a diversion of the 
subject of the trust from the purposes for 
which the trust was created may be enjoin- 
ed. Warren v. Mayor of Lyons City, supra; 
Church V. City of Portland, 18 Or. 73, 22 
Pac. 528, 6 L. R. A. 259; Barnnm et al. v. 
Mayor & City Coundl of Baltimore, 62 Md. 
275, 50 Am. Rep. 210. Defendants attempt 
to Justify their taking charge of a portion 
of the building for dty hall purposes with 
the contention that the library may be main- 
tained in a part of the building, without the 
use of the whole of it for that purpose ; but 
we do not understand that the fact that the 
cestui que trust may not be in absolute 
need of the benefits of the trust ever au- 
thorizes the trustee to convert the trust, or 
a portion thereof to his own use. For the 
same reason, upon receipt of the gift the 
munidpal authorities might have said that 
a $5,000 building would prove fully ade- 
quate for a public library, and devoted the 
other $5,000 to building a separate building 
for a dty ball. But a statement of this con< 
tentlon demonstrates its unsoundness. By 
accepting the gift, the city bound itself to 
levy each year the gom of $1,000 with whidi 
to keep up and support the free public li- 
brary. It cannot :Ievy and collect this sum 
of money and expend a part thereof in keep- 
ing up tbh library and a part in maintaining 
the library as a dty hall for the accommo- 
dation of its officers and of private or pub- 
lic organizations, such as commerdal clubs, 
without a misappropriation of the funds so 
levied and a violation of the trust; and, to 
prevent their doing so, they may be enjoined 
at the suit of the taxpayers of the dty and 
benefldarles of the trust. Kellogg v. School 
Dlst No. 10, Comanche Co., 13 Okl. 285, 74 
Pac. 110; Marlow et al. v. School Dlst. No. 
4, Murray Co. et al., 29 Okl. 304, 116 Pac. 
797; Sexton v. Smith et al., 32 Okl 441, 122 
Pac. 686. 

The order of the Judge below Is reversed, 
and the cause remanded for further pro- 
ceedings in accordance with the views here- 
in e.vtiressed. All the Justices concur, except 
WILLIAMS, J., not parUdpatin^. 
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JAMIESON T. STATE BOARD OF MEDI- 
CAL EXAMINERS, f, 
(SuiweiM Oourt ot OkUhonuu Feb. 11, 1913.) 

(Syllahut ly th« Court.} 

1. Pbohibition (S 6*). 

A writ of prohibition will not He to an ex- 
eentive or ministeriBl board to prohibit it from 
tlie performance of mimsterial or executive 
functions. 

[Ed. Note.— For other cases, see Prohibition, 
Cent Dig. H 81-83; Dec. Di«. S 6.*] 

2. Pbohibition (J 6*)— State Medical Ex- 
aminers— Revocation or Licehsb— MiNia- 
ixBiAL Duty. 

The state board of medical examiners in 
hearing charges iiled l>efore It pursuant tu Comp. 
Laws 1909, H 4242-1264, for the purpose of 
having revoked a license theretofore issued by it 
to practice medicine and surgery in the state, on 
the ground that the same bad been obtained 
through fraud, and also charging the certificate 
holder with unprofessional conduct, is engaged 
in the performance of a ministerial duty, and 
does not exercise judicial power, and a writ of 
prohibition thereto will not lie. 

[Ed. Note.— For other cases, see Prohibition, 
Cent Dig. Si 31-33: Dec. Dig. i 6.*] 

Error from District Court, Logaa Comi- 
ty; A H. Huston, JudgOb 

Application by H. L. Jamleson for writ 
of prohibition against the 8tat« Board of 
Medical Examiners. Writ denied, and plain- 
tiff brings error. Affirmed. 

3. M. Springer, of Stillwater, for plalntllT 
In error. Chas. West, Atty. Gen., and W. C. 
Reeves, Asst Atty. Gen., for defendant in er- 
ror. 

TT7RNER, J. On Aprfl 1, 1912, H. L. 
Jamleson, plalntltf In error, filed bis peti- 
tion In the district court of Logan county, 
and prayed for a writ of prohibition against 
the state board of medical examiners of the 
state of Oklahoma and E. C. Manning, J. B. 
Mnrpby, and Alta McCarthy, prohibiting the 
board from proceeding to hear and deter- 
mine certain charges set forth In a certain 
complaint filed by Manning and Murphy, 
president and secretary, respectively, of the 
board, the object of which was to have re- 
voked the license of plalnttflf, theretofore is- 
sued by the board, to practice medicine and 
surgery in the state, on the ground that the 
same had been obtained through fraud; also 
from proceeding to hear and determine the 
complaint of Alta McCarthy charging him 
with unprofessional conduct, with the same 
object In view. 

[1, 2 J From the Judgment of the court upon 
the Issues Joined on the petition and the re- 
turn to the writ, the trial court, in effect, 
held defendant to be an executive or minis- 
terial board, to which the writ could not 
run, and plaintiff brings the case here. 
There was no error in this. The Inquiry 
sought to be prohibited by the writ is In no 
sense the exercise of a Judicial function 
by the board, and hence the writ cannot 



rightfully nm against it The act creating 
the board is found in Comp. Laws 1909, c. 
64, and Is entitled: "An act to define and 
regulate the practice of medicine; to create 
a board of medical examluers for the ex- 
amination and licensing of physicians and 
surgeons, and to prescribe their qualifica- 
tions; to provide for their proper regulation, 
and to provide for the revocation of their 
license; to require itinerant vendors to pro- 
cure a county license and to fix suitable pen- 
alties for the violation of this act, and re- 
pealing laws and parts of laws in conflict 
herewith." Section 1 of the act provides for 
the establishment of the board and for the 
filling of vacancies thereon. The next sec- 
tion prescribes the oath to be taken by each 
member of the board, and for Its organiza- 
tion. The next three sections provide for 
the keeping of its records, its meetings, and 
its rules. The next, in effect, provides that 
every person before practicing medicine and 
surgery in the state must have the creden- 
tials therein provided for; that, in order 
to procure them, he must produce satisfac- 
tory evidence of good moral character and a 
diploma Issued by some legally chartered 
medical school or college, the requirements 
of which shall have been at the time of 
granting thereof in no particular less than 
those prescribed by certain colleges therein 
specified, or come up to another certain 
standard therein named. It also provides 
for the examination of the applicant, and 
makes certain other provisions. The next 
section provides that the board may at its 
discretion accept and register upon payment 
of a fee without examination of the applicant 
the certificate Issued to blm by the board 
of another state. The next section provides 
for the grading of applicants, and that tem- 
porary permits may be granted until a cer- 
tain time. The next section provides that a 
certificate shall issue to the applicant when 
he shows himself possessed of the qualifica- 
tions therein required, and the next section 
for the rec'orcMng of his certificate, and the 
next, for a medical register. The next sec- 
tion, among other things, provides, In ef- 
fect, that when a holder of a certlflcate is- 
sued as therein provided shall be guilty of 
unprofessional conduct as therein defined, 
and the same Is brought to the attention of 
the board granting said certificate. In the 
manner therein set forth, it shall be their 
duty to, and fhey must, at once revoke the 
same, and the holder of such certificate shall 
not thereafter be permitted to practice medi- 
cine and surgery In the state, but that no 
such revocation shall be made unless the 
holder is cited to appear, and the same pro- 
ceedings are had as thereinbefore provided 
in case of refusal to issue certificate. Said 
procedure Is, in effect, that citation Is direct- 
ed to Issue to the holder of the certificate 
sought to be canceled by the board upon 
complaint filed before it and fOr the flUng 
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of a written answer under oath within 20 
days after the service on him of the said 
citation. Upon the Issues joined, a trial is 
directed to be had, and judgment rendered 
by the board for or against the revocation. 
The section then proceeds to define "unpro- 
fessional conduct," and states that the same 
is not intended to exclude other acts for 
which license may be revoked on the ground 
of unprofessional conduct. Further recita- 
tion of the act is unnecessary. It is suffi- 
cient to say of said act that the same is of 
like effect to the act under construction in 
State ex rel. v. Goodler et al., 105 llo. 5.51, 
93 S. W. 928, which was an application for 
a writ of prohibition against the state board 
of health to prohibit it from proceeding to 
hear a complaint for the revocation of a 
physician's certificate theretofore issued by 
the board as here. The writ was denied up- 
on the ground that the same would not run 
to an executive or an administrative board. 
The court in passing said : "The state board 
of health is not a court— is not a judicial 
tribunal. It can issue no writ It can try 
no case — render no judgment. It is merely a 
governmental agency, exercising ministerial 
functions. It may investigate and satisfy 
Itself from such sources of information as 
may be attainable as to the truth or falsity 
of charges of misconduct against one holding 
one of its certificates, but its investigation 
does not take on the form or character of 
a judicial trial." And in the syllabus : "Un- 
der Rev. St. 1899, S 8514, relative to the prac- 
tice of medicine and surgery, declaring that 
the state board of health may refuse a li- 
cense to practice medicine to any one guilty 
of unprofessional or dishonorable conduct, 
and may revoke licenses for like causes aft- 
er giving the accused an opportunity to be 
heard in his defense before the board, the 
action of the board in revoking a license is 
not a judicial action and cannot be regulat- 
ed by the writ of prohibition." In State ex 
rel. Elkln, 130 Mo. 90, 30 S. W. 333, 31 S. 
W. 1037, the court said : "A writ of prohibi- 
tion is applicable whenever judicial func- 
tions are assumed which do not rightfully 
belong to the i)er8on or court assuming to 
exercise these functions." And in Higglns 
T. Talty, 157 Mo. 280, 57 S. W. 724, where 
charges of keeping a disorderly house had 
been preferred against a dramshop keeper 
and Higglns, the excise commissioner, had 
cited him to show cause why his license 
should not be revoked, and where the dram- 
shop keeper applied to the circuit court for 
a writ of prohibition against the commission- 
er to prohibit it from trying him on the 
charges, because so to try him, he says, was 
an exercise of a judicial function which, 
under the Constitution, could be exercised 
only by a court, the Supreme Court of Mis- 
souri said: "The proceeding was merely 
by way of Investigation, and was in no sense 
a trial ; that the excise commissioner, in pro- 



ceeding to investigate the charges, "was not 
acting judicially, but under the power con- 
ferred upon him by statute with respect to 
the subject-matter over which he has ex- 
clusive control' " — and denied the writ 

Further citation of authority Is unneces- 
sary, as our own court has practically de- 
cided the question here involved in State 
of Okla. ex rel. Caldwell v. Vaughn et al., 
.13 Okl. 384, 125 Pac. 899, members consUtut- 
Ing the county election board of Custer coun- 
ty. Caldwell brought suit in the superior 
court of Custer county for a writ of prohibi- 
tion against the election board In that coun- 
ty to prohibit it from placing the names of 
proposed candidates upon the primary elec- 
tion ballot for the ottice of clerk of the su- 
perior court In that county, and from placltig 
upon the general election ballots the name 
of any candidate or nominee for the sama 
Affirming the judgment of the trial court de- 
nying the writ, this court in the syllabus 
said: "The writ of prohibition will not He 
to an executive or ministerial lioard to con- 
trol or regulate It in the performance of a 
ministerial or executive function. A county 
election board in placing upon the ballots 
for a primary election the names of candi- 
dates for nomination by the different polit- 
ical parties for the different officers to be 
elected by the county Is engaged In the per- 
formance of a ministerial duty and does not 
exercise judicial power." See, also, Meffert 
V. Packer et al., 95 U. S. 625, 25 Sup. Ct. 790, 
49 L. Ed. 350. 

It Is unnecessary to consider other ques- 
tions raised In the briefs. The judgment of 
the trial court is affirmed. All the Justices 
concur. 



TONKAWA NAT. BANK ▼. DYSON et al. 

(Supreme Court of Oklahoma. March 11, 
1913.) 

fSylla'but iy the Court.) 

Fraudulent Conveyances (8 96*)— Cbedi- 

TOB's Action— Statutes. 

Where a daughter received by deed real 
estate from a pareut under a parol agreement 
that such conveyance was made for the pur- 
pose of expediting a sale by the parent, who 
Was about to leave the state, and that the 
daughter would convey upon such sale's being 
made, or upon request of the parent, and where 
no sale was made, but the daughter thereafter 
by deed reconveyed the propertj- to the parent, 
such property will not be subjected to the 
claim of a judgment creditor of the daughter 
whose judgment was obtained after the agree- 
ment had been carried out in good faith by the 
daughter, merely because, under section 7267. 
Comp. Laws JtWO, she was at liberty to refuse 
to carry out the parol agreement 

[Ed. Note. — For other cases, see Fraudulent 
Conveyances, Cent. Dig. §§ 289-322; Dec. Dig. 
$ 96.»] 

Error from District Court, Kay County; 
Wm. M. Bowles, Judge. 

Action by the Tonkawa National Bank 
against Maud K. Aldrlcb Dyson and others. 
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Judgment for defendants, and plaintiff brings 
error. Affirmed. 

W. S. Cllne and C. L. Plnkbam, both of 
Newklrk, for plalutifi! in error. Jobn S. Bur- 
ger, of Blackwell, for defendants in error. 

HAYES, C. J. Plaintiff In error Instituted 
tbis action In the court below to obtain a de- 
cree of court declaring to be fraudulent and 
void a certain deed executed by defendants 
In error F. A. Dyson and his wife, Maud 
K. Aldrlch Dyson, and to set aside and can- 
cel said deed and to have declared that a 
certain judgment now owned by plaintiff in 
error constitutes a Hen upon the real estate 
purported to have been conveyed by said 
deed, and for an order directing the sale of 
said property to satisfy said lien. 

The ouly speclficatiou of error set out in 
plaintiff's brief with argument and authori- 
ties in support thereof in sufficient compli- 
ance with rule 23 of this court (05 Pac. viii) 
to require consideration is that the trial 
court committed error in sustaining a de- 
murrer to plaintiff's evidence. The evidence 
consists wholly of the testimony of defend- 
ant in error Maud K. Aldrlch Dyson, here- 
after referred to as Maud K. Dyson, and of 
certain exhibits Introduced in connection 
with her testimony. The substantial facts 
established by this evidence are as follows : 
Maud K. Aldrlch is the daughter of her co- 
defendant, Nancy E. Aldrlch. On June 23, 
1902, Nancy B. Aldrlch was the owner of 
lot 11 in block 16 in the town of Tonkawa 
in this state. On this date she and her hus- 
band executed to their daughter Maud K. 
Aldrich a deed. Thereafter their daughter 
was married to F. A. Dyson, nominal defend- 
ant in this action. On January 15, 1906, de- 
fendants F. A. Dyson and Maud K. Dyson 
executed to the Tonkawa State Bank their 
promissory note for the sum of $2,500, with 
Interest and attorney's fees, payable 60 days 
after date. On May 16, 1906, Maud K. Dyson 
and F. A. Dyson executed and delivered to 
defendant Nancy E. Aldrich their deed, re- 
conveying to Nancy E. Aldrich the lot in con- 
troversy. This deed was duly filed for rec- 
ord on May 9, 1906. On May 3, 1906, the 
Tonkawa State Bank instituted an action 
against Maud K. and F. A. Dyson on the 
above-named promissory note and reduced 
same to judgment on the 7th day of Decem- 
ber, 1907. Thereafter this judgment was 
duly assigned by the Tonkawa State Bank tn 
plaintiff In error. Prior to the rendition of 
this judgment an attachment was sued out by 
the Tonkawa State Bauk and levied upon 
the lot in controversy; but no Judgment of 
any kind upon tbis attachment was ever ren- 
dered. After judgment uik :i the note was 
rendered, an execution was issued and a re- 
turn thereon made that no goods could be 
found. The circumstances under which the 
deed of June 23, 1902, was executed by Nancy 
B. Aldrich to Maud K. Dyson were that 



Nancy E. Aldrlch and her husband were 
making preparation to move from the state, 
and they desired to place the property in con- 
troversy, which belonged to Nancy B. Aid- 
rich, in the name of their daughter, who was 
to remain in the state, in order to facilitate 
and expedite a sale and conveyance of said 
property. Maud K. Dyson paid no consider- 
ation whatever for said property. At the 
time of the conveyance to her, there was a 
mortgage upon it for the sum of $1,000, pay- 
ments on which have since been paid by 
Maud K. Dyson. After the death of her 
father, it was suggested by one of her broth- 
ers to Maud K. Dyson that she should recon- 
vey the property to her mother. In order that, 
if the mother should die, no embarrassment 
would result in the administration of the es- 
tate, and Maud K. Dyson thereupon executed 
the deed of conveyance to her mother which 
recites a consideration of $2,000 but in fact 
she received no sum whatever for said con- 
veyance. 

By section 7267, Comp. Laws 1909, it is 
provided that no trust in relation to real 
property is valid unless created or declared: 
"(1) By a written instrument, subscribed by 
the trustee (trustor) or by his agent thereto 
authorized by writing; (2) by the instrument 
under which the trustee claims the estate af- 
fected ; or (3) by operation of law." Under this 
statute and the facts above stated. It is the 
contention of plaintiff in error tliat evidence of 
the parol agreement between the daughter 
and mother as to the purpose for which the 
deed to the daughter was made is not com- 
petent; and that the reconveyance by the 
daughter to her mother, without further con- 
sideration, was fraudulent as to the creditors 
of the daughter, Maud K. Dyson. This con- 
tention must, we think, both upon authority 
and sound reason, be overruled. This case 
does not present a contest l>etween the trus- 
tee and the cestui que trust for the enforce- 
ment of a trust resting in parol. The trust 
has already been executed by the parties 
thereto. The effect of plaintiff in error's con- 
tention is that the trustee by executing the 
parol trust committed fraud against him, her 
judgment creditor, whose judgment and any 
lien created thereby was not obtained until 
after the trust had been executed. However 
void the parol agreem^it between Maud K. 
Dyson and her parents might have been. In 
an action against her by her parents for the 
enforcement thereof, it was not so far an 
absolute nullity that the courts will not pro- 
tect the trustee In the execution of the trust, 
where she has chosen to execute it; and 
will not, as far as possible, protect her mother, 
the bcneQciary, in the enjoyment of such ex- 
ecution. 1 Perry on Trusts, { 76; Karr v. 
Washburn et al., 56 Wis. 303, 14 N. W. 189. 
Although there was no contract between 
Maud K. Dyson and her mother executed in 
such term prescribed by law that the courts 
will enforce, It did create a moral obligation 
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npon Maud K. Dyson to convey the land In- 
volved upon request of her parents. She, In 
fact, had no Interest In the property what- 
ever ; and her creditors cannot complain that 
she did not retain property which did not be- 
long to her In order that they might subject 
It to the payment of her debts to them. In 
an early and leading case upon this question, 
It was said ; "A debtor will not be permitted 
to convey away his property, either real or 
personal, and relieve It from the lucnmbranc- 
es occasioned by his debts ; but there is noth- 
ing to prevent his restoring to others their 
property, if it has been placed in his hands ; 
nor is there any reason why the property of 
others should be subjected to the payment of 
his debts, If he Is honest enough to refuse to 
avail himself of an opportunity to use It for 
that purpose." Sleman v. Austin et al., 33 
Barb. (N. T.) 9. 

Evidence of the parol agreement between 
Maud K. Dyson and her parents was not In- 
troduced for the purpose of enforcing the 
trust, but to establish the facts surrounding 
the transaction by which she conveyed the 
property back to her mother and to estab- 
lish that it was not conveyed in fraud of 
creditors. That it was competent for this 
purpose, the authorities sustain. Richmond 
V. Bloch. 36 Or. 590, 60 Pac. 385; Desmond 
V. Myers, 113 Mich. 437, 71 N. W. 877; Pam- 
ham V. Kennedy, 28 Minn. 365, 10 N. W. 20 ; 
Gallman v. Perrle et al., 47 Miss. 131. 

The Judgment of the trial court is affirmed. 
All the Justices concur, except WILLIAMS, 
J., not participating. 



HAWKINS et aL ▼. HAWKINS et aL 
(Supreme Court of Oklahoma. March 11, 1913.) 

(Siittaiut T>y the Court.) 

Apfbal and Ebbob (f 327*)— Pabties-^oin- 

DBB— Service. 
On appeal all parties to the judgment which 
It is Bought to reverge whose interests will be 
affected by a reversal of the judgment must ei- 
ther join in the prosecution of an appeal, or be 
made parties defendant and be brought into this 
court by service of summons, where they do not 
voluntarily appear. 

lEd. Note. — For other cases, see Appeal and 
Error, Cent Dig. ij 1814-1820, 1822-1835; 
Dec. Dig. § 327.*] 

Error from District Court, Wagoner Coun- 
ty; B. C. Allen, Judge. 

Action by William Hawkins and another, 
by their guardian, James H. Kennedy, 
against Joseph Hawkins, Sr., and others. 
Judgment for plaintiffs, and defendants 
bring error. Dismissed. 

Thomas, Thomas & Thomas, of Wagoner, 
for plaintiffs In error. Hittenhouse & Drake, 
of Wagoner, for defendants in error. 

HAYES, C. J. This action was brought 
originally in the district court of Wagoner 



county by WiUlam Hawkins and Mack Haw- 
kins, minors, by their guardian, against Jos- 
eph Hawkins, Sr., A. P. Parkinson, Matt 
Stell, Continental Land Company, Cass M. 
Bradley, Peter Hawkins, Tommie White, 
and Richie White, and Walter White, for 
the purpose of quieting title to a certain 
tract of land and for obtaining a decree of 
partition. The land involved was originally 
allotted to Leah Hawkins, a Creek freedman, 
who died intestate in 1902, and said land 
thereupon descended to his heirs, under the 
laws of descent and distribution of the 
Creek Tribe of Indians. Joseph Hawldns, 
Sr., appearing as one of the plaintiffs in er- 
ror in this proceeding, and who, In fact, is 
the only plaintiff in error, was the husband 
of said deceased allottee. Peter Hawkins, 
Tommie White, Richie White, and Walter 
White were heirs at law of decedent, and the 
remainder of the defendants in the trial 
court named above acquired their lnt»«8t8 
by purchase ttom other heirs of deceased. 
The decree of the trial court found the in- 
terests of each of the parties In the land in- 
volved and decreed a partidon thereoCi It 
was found that Joseph Hawkins, Sr., plain- 
tiff in error, Inherited an undivided one- 
tenth interest, but that he had sold and con- 
veyed said Interest to his codefendant, Peter 
Hawkins, and therefore, at the time of the 
trial, had no interest whatever in the land. 
The commissioners who were appointed to 
partition the land and report to the court, 
after making investigation, reported that 
the land could not be partitioned in kind to 
the various persons interested without mani- 
fest injury to them, and thereafter theconrt 
ordered that the land be advertised and 
sold, which was done; and after the pur- 
chaser paid into the court the sum of $4,010 
ns the purchase price the sale was confirmed, 
and the proceeds thereof distributed among 
the interested parties. Some nine months 
thereafter plaintiff in error Joseph Haw- 
kins, Sr., filed a motion to vacate and set 
aside the Judgment of the trial court, find- 
ing the interests of the respective parties in 
the land and decreeing a partition thereof, 
and' the order confirming the sale, upon the 
sole ground that the trial court was without 
Jurisdiction to make such order. It is from 
the order overruling this motion to vacate 
and set aside that this proceeding in error 
is prosecuted. Joseph Hawkins, Sr., who 
files this petition In error, has Joined with 
him all of defendants In the trial court, and 
attempts to prosecute the proceeding against 
the two plaintiffs in that court; but It la 
made to appear that he has Joined his code 
fendants as plaintiffs In error here without 
their knowledge or consent, and It is upon 
the motion of two of them to dismiss this 
proceeding that the cause is now pending. 

Under the undisputed facts Joseph Haw- 
kins, Sr., Is the only person who has un- 
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>^ertak«i to prosecute an appeal. Aasnmlng, 
without deciding, that the order from which 
he attempts to appeal Is an appealable order, 
his appeal, nevertheless, must be dismissed; 
for the relief he seeks cannot be granted 
without affecting the interests of his code- 
fendants who are parties to the Judgment 
of the lower court It Is well settled that on 
appeal all parties to the Judgment which it 
Is sought to reverse whose Interests wQl be 
affected by a reversal of the Judgment must 
either Join in the prosecution of the appeal, 
or be made parties defendant and brought 
Into this court by service of summons, where 
they do not voluntarily appear. John v. 
Paullln, 24 OkL 636, 104 Pat 366; Weis- 
bender ▼. School Dlst No. 6, Caddo County, 
24 Okl. 173, 103 Pac. 639. It is clear that to 
vacate and set aside the Judgment of the 
trial court, ordering a partition sale and con- 
firming the sale thereafter made, an4 dis- 
tributing the proceeds thereof, would affect 
the interests of plaintiff in error'9 codefend- 
ants in the trial court, and who without 
their consent, he lias attempted to make co- 
plalntltrg in error here. 

The motion to dismiss is sustained. All 
the Justices concur, except WILLIAMS, J., 
not participating. 



(8S Okl. 713) 
BOARD OF COUNTY COMTIS OP GAR- 
FIELD COUNT! T. HUETT et aL 

(Supreme Court of Oklahomti. March 16* 
19134 

(SyUalm Iv the Court.) 
X. Finxa (§ 20*)— Coixictioh— Dibtbibution 

— Kecovkby bt (Jountt. 

Where, prior to the admission of lite state 
into the Union, pursuant to Wilioa'a Rev. & 
Ann. St Okl. 1803, c. 83, entitled "TrusU," 
on relation of the county attorney, defendant 
waa sued in the name of the territory of Okla- 
homa to enjoin an nnlawfal combination in re- 
straint of trade„ and where the Attomay Oen- 
eral in the name of the- state Intervened, and 
recovered $75,000 as a fine imposed for viola- 
tions of the provisions of Comp. Laws 1909, c. 
113, art. 1 (Lews 1907-08, pp. 760 to 757,' in- 
clnrive) ; and where the trial conrt, pursuant 
to stipulation of all parties in interest ordered 
paid to the connty attorney and his successor in 
office $15,000 of the fine collected, which was 
done, heU, in a snit agUnst them by the board 
of county commissioners of the county where 
such fine was collected to recover said $16,000, 
that said board had no Interpst therein under 
Comp. T.aw8 1009, c. 26. Srt. 62 (section 2852), 
entitled "Crimes and Punishment"' 

[Ed. Note.— Fot other cases, see Fines* Cent 
Dig. IS 23, 24; Dec- Dig. $ -M.-i 

fAdditional SyUahug (y Editorial Staff.) 
2. Fines (§ 20*)— Disposition of Pboci:ed&— 

RbVISION— "OnAPTEB." 

Comp. Laws 1909, c. 26 (entitled "Crimes 
and Punishment") { 2852, provides that all 
fines prescribed as a punishment by any of the 
provisions of the "chapter," when collected, shall 
be paid into the county treasury. Held, that 
the word "chapter" was not used in the sense 
of "code." or criminal statute," and therefore 



did not Include fines recovered pursuant to 
chapter 113 of such compilation, entitled 
"Trusts and Combinations." 

[Ed. Note.— For other cases, see Fines, Cent 
Dig. ii 23, 24; Dec. Dig. i ^.* 

For other definitioDa, see Words and Phrases, 
vol. 2, p. 1060.] 

Error from District Court Garfield Ooim- 
ty; James W. Steen, Judge. 

Action by the Board of County Commis- 
sioners of Garfield County against Daniel 
Huett and another. Judgment for defend- 
ants, and plaintiff brings error. Afficmed. 

Gbarlea N. Harmon, County Attorney, of 
Enid, and Dale & Bierer, of Guthrie, for 
plaintiff in error. Parker & Simons, D. M. 
Walker, W. O. Cromwell, and Robberts, Cur- 
ran & Otjen, all of Enid, for defendants In 
error. 

TURNER, 3. On June T, 1911, the board 
of county commissioners of Garfield county, 
plaintiff in error, sued Daniel Huett and H. 
G. McKeever, defendants in error, in the dis- 
trict court In that county. The petition, aft- 
er alleging that three certain persons con- 
stituted tbe plaintiff board; ttiat on Novem- 
ber 8, 1904, defendant Huett was duly elect- 
ed county attorney of that county, and snb- 
seqnently qnallfled and entered upon the 
discharge of his duties as such, and perform- 
ed the same until November 18, 190T; that 
the next day the defendant McKeever was 
duly elected county attorney of tliat county* 
subseauently qnalifled and entered upon th» 
discharge of his duties as such, and con- 
tinued to discharge the same until January 
11, 1911, sabstantlaUy states: That on 
April 18, 1907, a certain action was commene- 
ed In said court entitled "The Territory of 
Oklahoma, on Information and Relation of 
Daniel Huett, County Attorney of Garfield 
County Therein, Plaintiff, v. The Waters- 
Pierce on Company, Defendant" ; that there- 
in plaintiff charged defendant with a viola* 
tlon of the trust laws of the state, in that 
defendant promoted a pool, trust agreement 
and combination in restraint of trade for the 
purpose of controlling the competition in the 
production of napthSi benzine, gasoltae, kero- 
sene, lubricating oUs, and other prodjicts of 
petroleum sold, and offered for sale in that 
and other counties of the territory of Okla- 
homa, and prayed that defendant be enjoin- 
ed from so doing and for cost; that although 
,sald petition was signed and verified by 
"Charles West Attorney for Plaintiff," the 
same was drawn upon the relation of Daniel 
Huett county attorney of Garfield county, 
territory of Oklahoma, who prosecuted the 
same in behalf of said territory. A copy of 
said petition was made a part thereof and 
marked "Exhibit D." The petition further 
alleged that on October 30, 1008, there was 
filed in said cause by Charles West Attorney 
General for the state of Oklahoma, "a peti- 
tion in Interpleader supplementary," entitled 
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"The Territory of Oklaboma, on the Infor- 
mation and Relation of Daniel Huett, Coun- 
ty Attorney of Garfield County Therein, and 
the State of Oklahoma, on the Information 
and Relation of Charles West, Attorney Gen- 
eral, PlalntifT, V. The Waters-Pierce Oil Com- 
pany, a Corporation, Defendant" ; that there- 
in plaintiffs charged the defendant Waters- 
Pierce Oil Company with violating the trust 
laws of the state of Oklahoma, In that said 
defendant had formed and made a pool, 
trust, agreement, and combination for the 
purpose of controlling competition In the sale 
of naptba, benzine, gasoline, kerosene, lubri- 
cating oils, and other products of petroleum 
sold and offered for sale by them in Garfield 
county, state of Oklahoma, in restraint of 
trade and In violation of article 1, c. 83, pp. 
750 to 757, Inclusive, of the Session Laws of 
Oklahoma 1907-^, and prayed judgment for 
the plaintiff and against defendant, and that 
it be enjoined from committing any of the 
acts complained of and from asking and re- 
ceiving in the state more than a reasonable 
price for said products, and from discrim- 
inating between associations or corporations 
and sections and communities and citizens 
In said state, etc., and that the corporate 
rights of defendant be forfeited, and a re- 
ceiver appointed to preserve to the public 
the benefit of the trust in the hands of the 
defendant, and for cost and penalties thereby 
Incurred In the sum of $10,000 tor each of 
said offenses and each day thereof. A copy 
of said petition is made a part thereof, and 
marked "Exhibit E." The petition further 
alleges that Issues were joined thereon and 
said cause came on for trial In said court, 
whereupon on July 7, 1910, there was filed 
therein a written stipulation signed by said 
defendants Huett and McKeever as attor- 
neys for Garfield county, and Charles West, 
Attorney General, for the plaintiff and cer- 
tain parties (naming them) for defendant; 
that therein It was agreed that defendant 
would confess Judgment and be fined In the 
sum of $75,000, to be paid $25,000 In 60 
days, $25,000 In six months, and $25,000 
in nine months from that date; that pursu- 
ant thereto, upon said stipulation being that 
day presented to the court, judgment in full 
settlement of said cause was rendered and 
entered accordingly. A copy of said judg- 
ment Is made a part of the petition and 
marked "Exhibit B." The petition further 
alleges that on the same day a written ap- 
plication for attorneys' fees alleged to have 
been earned in said cause was presented 
to the court, and an order therein obtained, 
directing that one-fifth of said fine of $75,- 
000, or $15,000, be paid to said Huett and 
McKeever for their services as county at- 
torneys of Garfield county In the prosecu- 
tion of said cause, and that they as such 
and upon that authority alone received said 
sum out of said fine so assessed. Copies of 
said application and order are made parts 
of the petition, and marked "Exhibits F and 



C." The petition further alleged that said 
order was coram non judlce and void; that 
defendants failed to turn over said $15,000 
to the county treasurer of Garfield county on 
demand, but converted the same to their own 
use; that said sum of right should be paid 
Into the treasury of Garfield county and 
credited to the school fund. Wherefore the 
plaintiff board prayed judgment against de- 
fendants for said amount with interest and 
cost. On November 2, 1911, a demurrer was 
sustained to said petition, and plaintiff re- 
fused to plead further, whereupon judgment 
was rendered and entered accordingly and 
plaintiff brings the case here. 

The following questions are raised by this 
record, and have been argued by counsel: 
Have the defendants Daniel Huett, county 
attorney for Garfield county for the term 
immediately preceding the erection of the 
state, and H. G. McKeever, county attorney 
of said county from the time of the erection 
of the state up to and including the time 
of the trial of the action in the lower court 
when the $15,000 Involved In this action was 
accepted and retained by them, a right to 
retain any part of the $75,000 fine assessed 
against the Waters-Pierce OH Company, or 
should all of said sum so retained have been 
paid Into the county treasury of said county? 
The order of the trial court la aa follows: 
"Territory of Oklahoma, ex rel. State of 
Oklahoma, ex rel. Plaintiff, v. Waters-Pieroe 
Oil Company, Defendant No. 262S. Order. 
Now, to wit, on the 7th day of July, 1910, 
the above matter comes up before the court 
upon an application of H. G. McKeever and 
Dan Huett for an allowance of attorneys' 
fees In the above-entitled cause, and for an 
allowau'oe of a due and just proportion of 
the fine In the above-entitled cause, proper 
to be paid to the county of Garfield. And 
thereupon the court finds that the said H. G. 
McKeever and Dan Huett are entitled to 
one-fifth of the fine herein rendered under 
section 8819 of Snyder's Statutes of Okla- 
homa, and that they are entitled to receive 
$15,000 of the total fine paid by the defend- 
ants in the above-entitled cause, and the 
court further finds that $10,000 is a just and 
equitable proportion of the county of Gar- 
field to receive from the said fine, and that 
the balance of said fine, to wit, $50,000, 
should be paid by the defendant herein to 
the state of Oklahoma. The defendant Is 
therefore ordered and directed to pay H. G. 
McKeever and Dan Huett the sum of $15,- 
000, to the treasurer of Garfield county 
$10,000, and the remainder of said fine, to 
wit, $50,000, to the treasurer of the state 
of Oklahoma, all of which said payments 
shall be made in three equal payments, each 
upon the 6th day of September, 1910, the 
6th of January, 1911, and the 6th day of 
April, 1911." 

On the same day, but prior to the enter- 
ing of said order, the following journal en- 
try had been made: "Now, <hi the 7th day 
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of July, 1910k coaiee tbe parties hereto, the 
state of Oklaboma, by Us Attorney General, 
Cbarles West, H. G. McKeever, county at- 
torney, and Daniel Huett, and tbe defend- 
ant, Waters-Pierce Oil Company, by Its at- 
torneys, J. D. Johnson, H. S. Priest, E. B, 
Perkins, W. A. Ledbetter, and Parker & 
Simons, and announce ready for trial, a Jury 
being waived, submit tbe matter of fact as 
well as tbe matter of law to tbe court; 
and, tbe pleadings and evidence and stipula- 
tions being submitted to tbe court, tbe court 
finds for tbe plaintiff and against tbe de- 
fendant, tbe Waters-Pierce Oil Company, up- 
on the allegations of tbe petitions, and that 
the defendant, as alleged therein, has not 
offered its commodities upon reasonable 
terms without discrimination, as provided 
by law, and tbe court confirms and ai)proves 
tbe agreement and stipulations of tbe par- 
ties herein, including the agreement that 
this judgment shall be a bar to all prose- 
cutions for tbe causes of action alleged In 
the pleadiugs, and therefore: It is consid- 
ered, ordered, and adjudged by tbe court 
that the plaindff, the state of Oklaboma, 
recover of the defendant, the Waters-Pierce 
Oil Company, judgment as a flue of tbe sum 
of seventy-five thousand dollars, payable 
twenty-five thousand dollars in sixty days 
from this date, twenty-flve thousand dollars 
In six months from this date, and twenty-flve 
thousand dollars in nine months from this 
date, in full settlement of the causes of ac- 
tion alleged in the pleadings, and It is or- 
dered and decreed that tbe defendant, tbe 
Waters-Pierce Oil Company, and all Its of- 
ficers, agents, employes, and servants of 
every kind and character whatsoever be and 
are hereby enjoined from making or enter- 
ing into any agreement, contract, or ar- 
rangement, or maintaining any trade prac- 
tice or practices in restraint of trade in pe- 
troleum products In tbe state of Oklahoma. 
A. H. Huston, Judge." 

Was this order made by the trial judge res 
Judicata, or was the county or state estopped 
thereby? "A judgment rendered by the trial 
court having jurisdiction over the subject- 
matter and the person is unquestionably con- 
clusive and binding on the parties, unless 
reversed or set aside in some mode or man- 
ner prescribed by law. But it is essential to 
the validity of a judgment in personam that 
the court should have jurisdiction over the 
parties, and, if reached without such juris- 
diction. It is a mere nullity. Such a judg- 
ment is not merely erroneous because of some 
irregularity in the mode of proceeding, or 
error on the part of the court in the appli- 
cation of tbe law to the particular case, and 
for which the party aggrieved must seek a 
remedy by appeal or writ of error, but, be- 
ing a judgment rendered without jurisdic- 
tion, it is absolutely void, and may be as- 
sailed at all times, and in all proceedings by 
which it is sought to be enforced." 1 Her- 
man on Estoppel, p. 63. "There are several 
130P.-6d 



elements necesttry to a plea of res Judicata. 
They may be designated, as principal and 
collateral ; the latter being a final judgment, 
upon the merits, between the same parties, 
for tbe same cause of action. Tbe princi- 
pal element is that it must t>e a valid Juds- 
ment That is, it must be rendered by a 
court legally constituted, having jurisdiction 
of the cause and the person. Without juris- 
diction there is no validity or vitality to the 
judgment" 1 Herman on Estoppel, i 64, p. 
65. The action in tbe lower court was in fa- 
vor of the state against the Waters-Pierce 
Oil Company. By section 1594 of tbe Com- 
piled Laws of OlUahoma 1909, it is made 
tbe duty of every county attorney "to apijear 
In the district courts of tbelr respective coun- 
ties and prosecute and defend, on behalf of 
the state, or his county, all actions or pro- 
ceedings, civil or criminal, in which the 
state or county is interested or a party." 
The question of tbe attorneys for the state 
being entitled to attorney's fees was not an 
issue in tills case. 

The case of Harris v. Beavan et al., 74 
Ky. (11 Bush) 254, appears to be in point 
In that case an order had been made against 
the commonwealth directing that 50 per cent 
of a certain fine be indorsed for the' benefit 
of tbe conunonwealth attorney. This was 
held to be "not a jadlcial determination of 
bis right to receive it, the state being unrep- 
resented." In that case tbe court said: "The 
rights of tbe commonwealth were adverse to 
tbe rights of one claiming as prosecutor, and 
it was necessary, before an order of court 
could divest tbe right of tbe state, that there 
should be opportunity for defense by tbe com- 
monwealth against tbe claim asserted by the 
prosecutor. If a person other than the. com- 
monwealth's attorney had made claim aa 
prosecutor to a part of the fund, it may be 
that an order made when tbe common- 
wealth's attorney was in court would have 
been effectual to vest In the prosecutor a 
right to tbe per cent, given him by the stat- 
ute ; but, when tbe commonwealth's attorney 
is tbe person claiming as prosecutor, tbe 
commonwealth is unrepresented, and cannot 
be deemed to have been in court for the pur- 
pose of litigation, and tbe order made must 
be deemed coram non Judice and void." 

[1] I'nder tbe trust act of December 25, 
1890, no civil penalty was provided, but a 
violation of the act was declared to be a 
misdemeanor, and upon conviction thereof 
tbe defendant was to be fined not less than 
$50, and not more than $500. Tbe trust act 
approved Jnne 10, 1908, provides for a crim- 
inal penalty of not less than $50 and not 
more than $10,000, and further: "And any 
sum which might be assessed as a fine by 
way of punishment for a crime as In this 
act provided, may be recovered by tbe state 
as a penalty in civil action in addition to, 
or irrespective of, tbe assessment and assess- 
ability of said fine, either before, after or 
slmnlbaneously with the pendency of saiA 
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criminal action." Section 6, art 1, c. 83, 
iJesslon Laws 1907-0& Section 9 of the act 
of June 10, 1908, provides: "It shall be the 
duty of the county attorney of the several 
counties of this state, as well as the Attor- 
ney General of the state, to prosecute all ac- 
tions to enforce the criminal provisions of 
this act" This section omits the provision 
as to the payment of jMirt of the fine to the 
prosecuting attorney. Section 18 of the 
Schedule of the Constitution (section 382 
Williams' Anno. Const) provides: "Until oth- 
erwise provided by law, the terms, duties, 
powers, qoaliflcations, and salary and com- 
Itensation of all county and township officers, 
not otherwise provided by this Constitution, 
shall be as now provided by the laws of the 
territory of Oklahoma for like named offl- 
cers, and the duties and compensation of the 
probate Judge under such laws shall devolve 
upon and belong to the judge of the county 
court: Provided, that the term of office of 
those elected at the time of the adoption of 
this Constitution, or first appointed under 
the provisions of the laws extended in force 
in the state, shall expire on the second Mon- 
day of January in the year nineteen hundred 
and eleven: And provided further, that 
county attorneys and judges of the county 
court of the several counties of the state, 
having a population of more than twenty 
thousand shall be paid a salary of two thou- 
sand dollars per annum; and of counties 
having a population of more than thirty 
thousand, a salary of twenty-five hundred 
dollars per annum; and of counties having 
a population of more than forty thousand, a 
salary of three thousand dollars per annum ; 
such salaries to be paid In the same man- 
ner as Is provided by law In force in the 
territory of Oklahoma for the payment of 
salaries to county attorneys." The special 
federal census taken in the year 1907 shows 
that the population of Garfield county ex- 
ceeded 20,000. By statute this census was 
made the official census for this state. Sec- 
tion 583, Comp. Laws of Oklahoma 1909; 
Sess. Laws 1907-08, p. 165. The provision 
of section 18 of the Schedule providing com- 
pensation for the county attorney of Garfield 
county for the term for which the defendant 
McKeever was elected, which began at the 
erection of the state, excluded the fee pro- 
vided by section 6623 of the Statutes of Ok- 
lahoma Territory 1S90, regardless of whether 
section 6623, supra, was repealed by section 
9 of the act of June 10, 1908, supra. Ticer 
V. State, 128 Pac. 49.3. Section 5, Act Dec. 
25. 1890 (section 6023 of the Statutes of 
Okla. Ter. l.<590), provides as follows: "It 
shall be the duty of the prosecuting attorneys 
in their respective counties, to enforce the 
foregoing provisions of this act; and any 
prosecuting attorney securing a conviction 
under the provisions of this act, shall be en- 
titled in addition to such fee or salary as 
by law he is allowed for such i»rosecuti(»i. 



to one-flfdi of the fine recetred." Even If it 
be conceded that this conviction or fine wax 
imposed under this act, It was not during 
the term ot the defendant Daniel Huett, and. 
even if said, section 6623 applied, he would 
not be entitled to any fee therefor. In the 
judgment the state of Oklahoma recover of 
the defendant the Waters-Pierce OU Company 
judgment as a fine In the sum of $75,000. 
This fine was payable to the state, and this 
claim of the defendants was an adverse 
claim to the state, and could be only recov- 
ered in a proceeding authorised by statute. 
The defendants could not sue the state for 
such claim without Its consMit and this con- 
sent could only be given by the Legislature. 
Love et al. v. Piltsch et al., 124 Pac. 30. We 
reach the conclusion that the defendants 
were not entitled to this fee in the sum of 
$15,0(X), or any other amount 

In support of the proposition that the 
court erred in sustaining the demurrer, plain- 
tiff contends that It is entitled to recover this 
?15,000 by reason of CJomp. Laws 1909, whldi 
reads: "Sec. 2852. All fines, forfeitures and 
pecuniary penalties prescribed as a punish- 
ment by any of the provisions of this chapter, 
when collected, shall be paid into the treas- 
ury and credited to the school fund of the 
county where such fines are collected." Said 
section Is amendatory of another section. 
As the section amended appears in the Stat- 
utes of 1893, It reads: "Sea 2606. All fines, 
forfeitures and pecuniary penalties prescrib- 
ed as a punishment by any of the provisions 
of this chapter, when collected, shall be paid 
into the treasury of the proper county, to be 
added to the county general fund." This 
section Is Identical with section 2608 of the 
Statutes of Oklahoma 1890. The chapter re- 
ferred to In each case Is chapter 25, entitled 
"Crimes and Punishment" It will thus be 
obs^ved that the suit referred to in the pe- 
tition as resulting in the recovery of the $75,- 
000, of which this $15,000 is a part wa4 
commenced In the district court of Garfield 
county on April 18, 1907, on the relation of 
Huett, then county attorney, and was not for 
the purpose of enforcing any of the provi- 
sions of said chapter entitled, "Crimes and 
Punishment," but was for the purpose of mi- 
forcing certain provisions of the Statutes of 
1893, chapter 83, entiUed "Trusts." It wUl 
also be observed that this suit was not au- 
thorized to be nor was It brought in the name 
of the county coramlssdoners, but In the name 
of the territory of Oklahoma, and not to 
recover the fine Imposed for the violaUoa 
of the provisions of that chapter, but to se- 
cure an injunction against the unlawful dis- 
crimination denounced therein. It is clear 
that the board of county commissioners had 
no interest in that suit On the admission of 
the state into the Union came the Attorney 
General, and on October 30, 1908, Intervened 
In that suit, and on behalf and in the name 
of the state set forth facts sufficient to con- 
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Btitate « OKuqe of action agalngt the defend- 
ant for tbe Tlolatloa of tbe terms of anotber 
act, entitled "An act to define a truat, mo- 
nopoly, unlawful combination in restraint of 
trade; to provide civil and criminal penal- 
ties and punishment for violation thereof 
and damages thereby caused; to regulate 
such trusts and monopolies; to promote free 
competltiod for all classes of business in the 
state; and declaring an emergency," approv- 
ed June 10, ISOS, which authorizes him only 
to prosecute the suit, and which appears In 
Comp. Laws of 1909, not in chapter 25, 
entitled "Crimes and Punishment," but tn 
chapter 113, art 1, entitled "Trusts and 
Combinations." Tlius making It clearly to 
apiiear that when the Legislature said, as it 
did, in the Statute of 1890, section 2608, supra, 
and again in the Statute of 1883, section 2606, 
supra, and once again in that section as 
amended, and as it appears In Comp. Laws of 
Okla. 1909, section 2S52, In each compilation, 
in chapter 25, entitled "Crimes and Punish- 
ment," in effect, that all fines prescribed as 
a punishment by any of the provisions of 
that chapter when collected shall be paid in- 
to the county treasury, it left no room for 
construction, but meant Just what it said, 
and had no reference to covering into said 
treasury any other fine Imposed by any other 
chapter, and, under the rule of expresslo 
nnls, excluded tlils fine recovered as Imposed 
by chapter 113 of the last compilation, and 
entitled "Trusts and Combinations." 

[2] There Is no merit in the contention 
that the word "chapter,*' as thus used, should 
be construed to mean "Code" or "criminal 
statute." To show that the word "chapter" 
was thua used advisedly, the first two com- 
pilations of the statutes already mentioned In 
chapter 25 — "Crimes and Punishment"— art 
1, provide: 

"Section L This act shall be known as the 
Penal Code of the Territory of Oklahoma." 

"Sec 2. Mo act or omission shall be deemed 
Criminal or punishable except as prescribed 
or authorized by this Code. The words 'this 
Code* as used In the 'Penal Code" shall be 
construed to mean 'statutes of this terri- 
tory.'" The act referred to consists of 59 
articles, and was carried into the compilation 
of 1909 unchanged, except by the substi- 
tution of "state" for "territory." Now, had 
the statute relied on by plaintiff read, "all 
fines • • • prescribed by any of the pro- 
visions of this Code when collected • • • " 
shall go to the county, as "this Code" would 
mean "statute of this state," the term would 
Include chapter 113, and the contention 
would be tenable. But the word used is 
"chapter" and not "Code," and the Intent 
Of the Legislature, which thus weighed those 
words, to confine the fines payable to the 
county to those prescribed as a punishment by 
tbat chapter only, and not so prescribed any- 
where in the entire Code or "statute of the 



state," being apparent, we repeat, .we believe 
the word "chapter" means Just what it sayi^ 
and we will so hold. 

Neither can It be said with reason that be- 
cause none of the criminal statutes passed 
subsequent to those set forth in chapter 25, 
supra, entitled "Crimes and Punishment," 
which directs the disposition of flues as 
Indicated, make disposition of the fines to 
be recovered thereunder, that such omission 
(if true) Is Indicative Of the Intent of the Leg- 
islature tbat such fines should go into the 
county treasury. Rather do we think that 
by falling to indicate where those fines 
should go the Legislature intended them to 
follow the course of fines at common law and 
be covered Into the treasury of the crown. 
13 Am. & Eng. Law, p. 69. Looking at it In 
the large, here is a sum of money, a fine, 
recovered in a dvll action brought by the 
Attorney General, not on "information in 
the Supreme Court," as the controlling act of 
June 10, 1908, requires, but in the district 
court With this suit neither the board of 
county commissioners or the county attorney 
arc given any concern by that act Said suit 
is ingrafted Into another civil suit pending 
in the district court brought by the Attor* 
ney General "on relation of the county attor- 
ney" to enforce by injunction the terms of 
another and earlier act by what is termed 
"a petition in interpleader supplementary." 
Out of this anomaly a compromise was effect- 
ed, and a $75,000 fine was paid in settle- 
ment by defendant to the state. Had the 
earlier snlt succeeded, no fine could liave 
been recovered over which to litigate. Hence 
It is that the fine arising on the suit of the 
"interpleader" is all with which we have to 
deal. The amount arising, as it does, from 
a suit brought by the law officer of the state, 
in the name of the state, and paid in settle- 
ment to the state, and which, in the absence 
of statute, goes to the whole people of the 
state, is it asking too much to require those 
who, in effect claim it for a comparatively 
small portion of the people to put their finger 
on the law which would justify such a de- 
flection of the pnbllc moneys? This they 
have not done. 

As the court did not err in sustaining the 
demurrer to the petition, the Judgment la 
affirmed. All the Justices concur. 



(3t Okl. 625) 

ALMEDA OIL CO. ▼. KELLET. 

(Supreme Coort of Oklahoma. March 11. 
1913.) 

(Byllahu* by the Court.) 

Indians (| 16*)— Indian La.-jds — Minino 
Leasb— DiSAFFiRitANCft— Reuovai, or Kb- 

6TR1CTI0NS. 

An allottee of the Cherokee Tribe of In- 
dians prior to the removal of his restrictions 
executed a mining lease upon his allntment sub- 
ject to the approval of the Secretary of the 
Interior. After the lease had been submitted 
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and while pending before the Secretary of the 
Interior, lessor's restrictions on alienation of 
his lands were removed, and he then protested 
against the approval of the lease, which was 
denied and the lease approved. On suit brought 
to cancel the same as a cloud upon the title 
to the land involved, it was held by the trial 
court that the lease was invalid. Held, error. 

[Ei. Note.— For other cases, see Indians, 
Cent Dig. i 45; Dec. Dig. { 16.*] 

Kane, J., dissenting. 

Error from District Court, Washington 
County; John J. Shea, Judge. 

Suit by Fred L. Kelley against the Almeda 
Oil Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed and remand- 
ed, with instructions. 

Charles C. Julian, of Bartlesvllle, for plain- 
tiff In error. W. H. Kornegay, of Vlnlta, for 
defendant in error. 

DUNN, J. This Is an action to remove 
cloud from title, brought originally by de- 
fendant In error, hereinafter called "plain- 
tiff," against plaintiff in error, hereinafter 
called "defendant," in the United States 
Court for the Northern Judicial District of 
the Indian Territory before the admission of 
the state. After the admission of the state, 
the cause was transferred under the provi- 
sions of the Enabling Act and the Schedule 
to the Constitution to the district court of 
Washington county, where there was a trial 
to the court without a Jury, which resulted 
In a general finding of the facts in favor of 
plaintiff, and a judgment as prayed for in 
bis petition. The allegations of plaintiff's 
amended petition, in substance, are that the 
land in controversy was allotted to one Ed- 
ward B. Lynch, a citizen of the Cherokee 
Nation, in 1904 ; that the restraints upon bis 
power of alienation were removed by the 
Secretary of the Interior on the 23d day of 
January, 1006; that thereafter, on the 19th 
day of February, 1907, Lynch by warranty 
deed conveyed the land to plaintiff; that on 
the 13th day of June, 1904, after the allot- 
ment of the land to him. Lynch signed and 
executed an oil and gas lease to defendant 
covering the land in question, a copy of 
which lease was embodied In the petition; 
that the lease was presented to the Secretary 
of the Interior for tils approval and disap- 
proved; that thereafter, after the removal 
of restrictions upon the alienation of said 
land, the disapproval of said lease was set 
aside by the Secretary of the Interior; that 
the lease over the protest and against the 
objection of the allottee, Lynch, and without 
the consent of plaintiff, was approved on the 
lOtb day of August, 1907, and a copy of such 
lease approved was delivered to defendant; 
and alleges that defendant has taken no steps 
to develop the land and has failed to pay 
the royalties called for in said purported 
lease for a period of more tlian 60 days. 
The evidence as set forth in the abstract of 



defendant, and which appears to be unde- 
nled, establishes the citizenship of Lynch; 
that the land in controversy was his allot- 
ment; that restraints upon his authority to 
alienate were removed by the Secretary of 
the Interior on the 23d day of January, 1906 ; 
that on June 13, 1904, an oil and gas lease 
subject to the approval of the Secretary of 
the Interior was executed by the allottee to 
the defendant ; that February 19, 1906, Lynch 
protested in writing to the Department of 
the Interior, against its approval; that one 
year later he executed and delivered to plain- 
tiff his warranty deed; that after the sale 
of the land he continued his efforts to secure 
the cancellation of the lease; that the pro- 
test filed by him against its approval was de- 
nied, and the same was finally approved 
August, 26, 1907 ; and that this suit to can- 
cel it was filed 38 days thereafter. 

The proof eliminates necessity of consid- 
eration of all the averments of the petition 
upon which plaintiff relies, with the excep- 
tion of the authority of the Secretary of the 
Interior to approve the lease In the face of 
the pretest of the lessor and after his re- 
strictions on alienation had been removed; 
but the questions presented by tills situation 
are perplexing and not easy of decision. 

The allotment of the grantor was taken by 
him with restrictions on his right of aliena- 
tion and his authority to rent the same, and 
the terms are set forth in section 72 of the 
act of Congress approved July 1, 1902 (chap- 
ter 1375, 32 Stat 716), which, among other 
things, provides: "Cherokee citizens may 
rent their allotments when selected for a 
term not to exceed one year for grazing pur- 
poses only, and for a period not to exceed 
five years for agricultural purposes, but with- 
out any stipulation or obligation to renew 
tbe same; but leases for a period longer 
than one year for grazing purposes and 
for a period longer than five years for 
agricultural purposes and for mineral pur- 
poses may also be made with the approval 
of the Secretary of the Interior and not 
otherwise. Any agreement or lease of any 
kind or character violative of this section 
shall be absolutely void and not susceptible 
of ratification in any manner, and no rule of 
estoppel shall ever prevent the assertion of 
Its InvaUdlty." 

The parties to this contract were botb 
qualified to enter Into It; the consideration 
was valid, the subject-matter legal, and there 
was a mutuality of obligation depending 
merely upon the approval of the Secretary of 
the Interior. The contract is not assallocl 
on any of the grounds which usually render 
contracts invalid, but solely upon the ground 
that, prior to the time when the Secretary 
acted, one of the contracting parties had 
changed his mind and desired to withdraw- 
therefrom, and further that his right to deal 
with his land had been finally and cotuplete- 
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ly vestefl in him, and hence the Secretary's 
power or authority to approve it had lapsed. 

There is a paucity of authority upon the 
direct question involved, but in principle the 
case of Pickering v. Loniax et aX, 145 TJ. S. 
310, 12 Sup. Ct 860, 36 L. Ed. 716, and the 
cases which have since followed it, to wit, 
Taylor et al. v. Brown et al., 147 U. S. 640, 
13 Sup. Ct 647, 37 L. Ed. 313, Jones v. Mee- 
han, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 
49, Lykins v. McGrath, 184 U. S. 169, 22 
Sup. Ct 450, 46 L. Ed. 4S5, and Ingraham et 
al. V. Ward et al., 56 Kan. 550, 44 Pac. 14, 
are sufficiently akin to render them very per- 
suasive, if not complete, authority for hold- 
ing that the Secretary of the Interior did 
not exceed his authority under the circum- 
stances in giving to the lease his sanction 
and approval. 

It is to be noted that the statute above 
quoted provides that allotments may be rent- 
ed for mineral purposes with the approval of 
the Secretary of the Interior and not other- 
wise. The act does not provide within what 
time the Secretary of the Interior shall be 
required to make the approval, and, ex- 
cept for the fact that plaintiff in this case 
bad notice of the lease when he purchased, 
be would not be bound by it. 

The Supreme Court of the United States, 
in the case of Pickering t. Lomax et al., su- 
pra, whidi related to the leasing and con- 
veyance of lands owned by certain Indiana 
under the treaty of Prairie du Chien, which 
provided that the same should never be leas- 
ed or conveyed to any persons whatever 
without the permission of the President of 
the United States, discu.ssing the same, said : 
"The treaty does not provide how or when 
the permission of the President shall be ob- 
tained, and there Is certainly nothing which 
requires that it shall be ^ven before the 
deed is delivered. Godfrey v. Beardsley, 2 
McLean, 412, Fed. Cas. No. 5,497. It Is 
doubtle.ss, as was said by the Supreme Court 
of Mississippi in Doe v. Partier, 12 Smedes 
& M. [Miss.] 425, 427, 'a condition precedent 
to a perfect title' In the grantee; but the 
neglect in this case to obtain the approval of 
the President for 13 years only shows that 
for. that length of time the title was imper- 
fect, and that no action of ejectment would 
have loin ontil the condition was performed. 
Had the grantee the day after the deed was 
delivered sent it to Washington and obtained 
the approval of the President, it would be 
sticking in the bark to say that the deed 
was not thereby validated. A delay of 13 
years is immaterial, provided, of course, that 
no third parties have In the meantime legal- 
ly acquired an interest in the lands. If, aft- 
er executing this deed, Robin.son had given 
another to another person, with the permis- 
sion of the President, a wholly different qnes- 
tlon would have arisen. But, so far as Rob- 
inson and his grantees are concerned, the 



approval of the President related badi to the 
execution of the deed and validated it from 
that Hme. As was said by this court In 
Cook V. TulUs, 85 U. S. (18 WaU.) 332, 338, 
21 L. Ed. 933, 936 : The raUflcation operates 
upon the act ratified precisely as though au- 
thority to do the act had been previously 
given, except where the rights of third par- 
ties have Intervened between the act and 
the ratification. The retroactive efficacy of 
the ratification Is subject to this qualifica- 
tion. The Intervening rights of third per- 
sons cannot be defeated by the ratification.' " 

From the record it appears that the de- 
fendant has complied with its part of the 
contract In all particulars. The approval of 
the lease by the Secretary of the Interior 
related back to the date of its execution l>e- 
tween the parties and rendered it valid from 
that time. It occurs to us that, if the re- 
moval of restrictions on allottee's complete 
right to lease would have any effect what- 
ever. It would be to render the contract of 
the parties complete, to be annulled only on 
or for some of the grounds under which eq- 
uity gives relief. This conclusion on our 
part relieves us of a consideration of the 
character of the case filed, and we have de- 
termined the issues between the parties on 
the record presented as they are argued in 
the briefs. 

Under these drcnmstances, the Judgment 
of the trial court should be reversed, which 
is accordingly done, and the cause remand- 
ed, with instructions to set the same aside 
and enter one In accordance with this opin- 
ion. 

HAYES, C. J., and TURNER, J., concur. 
WILLIAMS, J., concurs In the conclasion. 
BLANB, J., dissents. 



BOND, Treasurer of»Atoka County, et aL v. 

WATSON ct al. 

(Supreme Court of Oklahoma. March 11, 1913.) 

(Svllahu* iy the Court.) 

Appeai, and Erbob (I 664*) — Case-Madb— 
Phepabation — Sebvicb — Time — Exten- 
sion. 

Appeal dismissed for failure to serve case- 
made in time. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. §| 2501-2506, 2555-2550 : Dec. 
Uin. i mi.*J 

Error from District Court, Atoka County; 
Robt M. Rainey, Judge. 

Action l>etween Henry J. Bond, as Treas- 
urer of Atoka County, and the Board of 
County CommiRsioners of such county, and 
Pete Watson and another. BYom a Judg- 
ment In favor of the latter, the former bring 
error. Dismissed. 

J. W. Jones, Co. Atty., I. L. Cook, and W. 
S. Parmer, all of Atoka, for plaintiffs In er- 
ror. J. G. Ralls, of Atoka, for defendants 
in error. 
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K^ANB, J. This cause comes on to be heard 
upon a motion to dismiss the appeal, upon 
the ground, among others, tliat "the Judg- 
ment In the trial court from which this ap- 
peal is prosecuted was rendered on the 8th 
day of May, 1912, and the plaintiffs in error 
were given 90 days' extension of time in 
whldi to prepare and serve case-made upon 
the defendants in error, and the plaintiffs 
in error failed to serve case-made upon 
these defendants In error within said 90 
days, but, without notice to these defendants 
In error, they did, on the 8th day of August, 
1912, secure an order from the trial judge 
extending the time 60 days from the 8th 
day of August, 1912; but at the time said 
extension was granted the 90 days previously 
granted had expired, and the order of the 
court entered on the 8th day of August, 
1912, being after the 90 days bad expired, 
rendered all extensions of time a nullity." 
This is a sufficient ground for disiulssal. 

The motion to dismiss must therefore be 
sustained. All the Justices concur, except 
HAYES, 0. J., absent 



HURST et aL v. WHEELER. 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(Svllaiut hy the Oowrt.) 

AppkaIi and Erbob (I 564*)— Makino and 
Servino Case- Madk— Extension of Time. 
The trial judge, after the time for making 
and serving a case-made, as previously extend- 
ed by ttie court, has expired, has no power to 
extend further the time for making and serv- 
ing a case. 



Error, Cent Dig. |i 2501-2506, 



e App 
I, 2551 



5-2559; 



[Ed. Note. — For other cases, see Appeal and 
Jrror, Cent Dig, 
Dec Dig. i 664.*] 

Error from Superior Court, Oklahoma 
County; Edward Dewes Oldfield, Judge. 

Action by H. S. Hurst and others against 
Agnes P. Wheeler. Judgment for the latter, 
and the former bring error. Dismissed. 

H. S. Hurst, of Holdenvllle, and W. F. 
Harn, of Newkirk, for plaintiffs in error. 
Stuart, Cruce & Gilbert, of Oklahoma City, 
for defendant in error. 



HAYES, C. J. On the 18th day of AprU, 
1912, which was within the time thereto- 
fore granted to plaintiffs in error by the 
court for making and serving case-made, 
they obtained from the Judge of the court 
an order further extending their time for 
making and serving such case-made for a 
period of 30 days from the 30th day of April, 
1912. On the 11th day of June, 1912, upon 
agreement of the parties, an order wa.9 made 
by the Judge as of date of May IS, 1912, by 
which plaintiffs in error were granted a fur- 
ther extension of time of 15 days from the 
20th day of May, 1912, for the purpose of 
making and serving their case-made. On 



June 5, 1912, the time was extended for the 
further period of 5 days from that date; 
The case was served on June 10th. 

A motion to dismiss is now urged, upon Oie 
grounds that the court was without pow^ 
to make the nunc pro tunc order, and that 
the last order of extension, made on June 
5th, was made after the expiration of the 
time granted by the previous order. Assum- 
ing, without deciding, tliat the judge had 
power to order the clerk to enter the nunc 
pro tunc order extending the time for a pe- 
riod of 15 days from May 20th, the motion 
must Btill be sustained, for the reason that 
the time granted und» said order expired on 
June 4th, and the last order extending the 
time was made subsequent thereta 

It is urged by counsel for plaintiffs In er- 
ror that the time asked for, under the lan- 
guage of their application presented to the 
court at the time of the making of the nunc 
pro tunc order, did not expire until June 5th. 
If there were ambiguity in the order of the 
court as to the period of time granted, we 
should probably be justified in looking to the 
application for aid in construing the order; 
but the order of the court is plain and ob- 
amblguous, and definitely states that the ex- 
tension of time is for a period of 15 da^ 
from the 20th day of May, 1912, which time 
expired on June 4th. The last order of ex- 
tension, made on June 5th, was therefore aft- 
er the expiration of the period of time there- 
tofore granted, and service of the case-made 
within the period of time granted was like- 
wise void. Turley v. Hayes & Shirk, 28 OkL 
655, 116 Pac. 789; Maddoz v, Drake, 27 OW. 
418, 112 Pac. 960; Bllia et aL ▼. Carr, 2S 
Okl. 874, 108 Pac. 1101. 

The motion to dismiss is sustained. All 
the Justices concur, except WILLIAMS, J., 
not participating. 



TERRITORY ex reL JOHNSTON, Co. Atty., 

et al. V. WOOLSEY et al. 
(Supreme Court of Oklahoma. March 11, 1913.) 

(anUabui iy the Court.) 
1. MoNioiPAi, CoBPOBArroNB (§ lOOO*)^ — 

Fbauduixnt Claims— Sbtti-ement — Tax- 

PAYEBs' Action — Febsons Entitled' to 

Sue. 

By reason of sections 7413 and 7414, Comp. 
Ivawa liK)9, upon the performance of conditions 
therein prescribed, an action may be maintained 
in the name of the state on relation of one or 
more resident taxpayers of a city against any 
officer of a city wlio has transferred property of 
the city or paid out its money in settlement of a 
claim known to such officer to be fraudulent or 
void, or in pursuance of any unauthorized, un- 
lawful, or fraudulent contract and against any 
person to whom or for whose benefit such money 
shall have been paid, to recover the property or 
double the value of the property so transferred, 
or double the amount of money so misappro- 
priated. 

IBd. Note.— For other cases, see Municipal 
CorDorations, Cent Dig. K 2167-2172, 2198; 
l>.>c. DiR. § 1000.*] 
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2. Municipal Corpobations (| 1000*) — 
Claims — Fsauoclent Patmekt — Action 
Against Officbb— Pebsons Entitled to 
Sue— CoTTNTT Attorney. 

Said statute does not antborize an aetioii 
to be maintained for the purposes therein men- 
tioned in the name of the state on the relation 
of the county attorney. 

riH. Note.— For other cases, see Municipal 
Corporations, Cent. Dig. |§ 2167-2172> 2198; 
Dec Die. I 1000.*] 

3. MUiaOIPAI, COBPOBAnONS (1 1000*)— Pbop- 
ebty Unlawfully Disposed of— Action 
Against Offioeb— Limitations. 

Said statute, in so far as it authorizes an 
action to be maintained in the name of the state 
for the recoirery of doable the value of the prop- 
erty transferred or double the amount of money 
so misappropriated, or money unlawfully paid 
out, authorizes the recovery of a penalty; and 
such action, by reason of section 5550, Comp. 
Laws 1909, must be brought within one year 
after the cause of action accrues. 

[Ed. Note. — For other cases, see Municipal 
Corporations, Cent. Dig. g| 2167-2172, 2198; 
Dec. Dig. f 1000.*] 

4. Limitation op Actions (§ 180*)— Raising 
Depbnsx op Statutb— Dkmuhreb. 

Where a petition upon its face shows that 
the cause of action is barred by the statute of 
limitation, it is proper to sustain a demurrer 
thereto upon that ground. 

[Ed. Note. — For other cases, see Limitation 
of Actions, Cent Dig. i| 670-675, 681; De« 
Dig. i 180.*] 

5. PLXADING d 252*)— PCXmON— AlCBKDlCBNT. 

Where an amended petition is not made as 
an amendment to the preceding petition or i)eti- 
tions, but is made as a substitute and is a com- 
plete petition in itself and contains no reference 
to any prior petition or petitions or to the 
exhibits thereto attached, the allegations of the 
prior petitions, except as repeated in the amend- 
ed petition, are abandoned, and the court cannot 
look to preceding petitions for the purpose of a 
demurrer to the amended petition. 

[Ed. Note. — For other cases, see Pleading, 
Cent. Dig. |§ 736-743 ; Dec. Dig. | 252.*] 

Error from District Court, Noble County; 
W. 1.1. Barnum, Judge. 

Action by Territory of OkUilioma, on rela- 
tion of Henry S. Johnston, County Attorney, 
and others, against J. P. Woolsey and oth- 
ers. Judgment for defendants, and plaintiffs 
bring error. Reversed and remanded. 

H. A. Johnson, of Perry, for plaintiffs In 
error. James B. DIggs, of Tulsa, and S. H. 
Harris, of Oklnhonia City (H. B. Martin, of 
Tulsa, of counsel), for defendants in error. 

HATES, C. J. This action was instituted 
In the district court of Noble county in the 
name of the territory of Oklahoma, on rela- 
tion of Henry S. Johnston, as county attor- 
ney of Noble county, and on the relation of 
27 re.sident taxpaj'ers of the dty of Perry. 
The action was begun and prosecuted for the 
recovery of .?e0,282.34, being double the 
amount alleged to have been misappropri- 
ated by the defendants In error J. P. Wool- 
sey, as mayor of the city of Perry, and W. 
H. Kirchner, James Ijobsltz, J. C. Fleming, 
Jj. B. I>e Grant, E. R. Stagg, and C. Q. Jones, 
as members of the city council of the city of 



Perry, and John Knox, as treasurer of, the 
dty, from the funds of said city for the 
purpose of procuring a right of way for the 
Arkansas Valley & Western Railway Com- 
pany through the dty. 

[1] The action Is prosecuted under the au- 
thority of an act of the Legislature of March 
8, 1901 (Sess. Laws 1901, p. 169; sections 
7413, 7414, Comp. Laws 1909). The pro- 
visions of the act controlling the case are 
to be found in sections 2 and 3 thereof, 
which, in 80 far as they are applicable to 
the Issues here Involved, are as follows: 

"That every officer of any * * • dty, 

* * * who shall hereafter order or direct 
the payment of any money or transfer of 
any property belonging to such * * * 
dty * * • in settlement of any dalm 
known to such officers to be fraudulent or 
void, or in pursuance of any unauthorized, 
unlawful or fraudulent contract or agree- 
ment made, or attempted to be made for any 
such • • • dty • • • by any officer 
or officers thereof, and every person having 
notice of the facts, with whom such unauthor- 
ized, unlawful or fraudulent contract shall 
have been made, or to whom, or for whose 
benefit such money shall hereafter be paid, 
or such transfer of property shall be made, 
shall be jointly and severally liable in dam- 
age to all innocent persons In any manner 
Injured thereby, and shall be further jointly 
and severally liable to the * * * dty 

* * * affected for double the amount of 
all such sums of money so paid, and double 
the value of the proiwrty so transferred as 
a penalty to be recovered at the suit of the 
proper officer of said * • • dty, * • • 
or of any resident taxpayer thereof, as here- 
inafter provided. 

"Sec. S. That upon the refusal, failure or 
neglect of the proper officer of any • • ♦ 
city, after written demand made upon them 
by ten reeident taxpayers of such • • • 
dty to institute or dlMgently prosecute prop- 
er proceedings at law or in equity for the 
recovery of any money or property belonging 
to such * • • dty, paid out or transfer- 
red by any officer thereof, In pursuance of 
any unauthorized, unlawful, fraudulent or 
void contract, made or attempted to be made, 
by any of its officers for any such >• i * 
dty, or for the penalty provided In section 
2 of this act, any resident taxpayer of such 

* • * dty affected by such payment or 
transfer after sening the notice aforesaid 
and after giving security for costs, may, in 
the name of the territory of Oklahoma, as 
plaintiff, institute and maintain any proper 
action at law or In equity, which the prop- 
er officers of the • • * dty might insti- 
tute and maintain for the recovery of such 
property, or for said penalty, and any such 
munldpality shall in such event be made de- 
fendant, and one-half the amount of money, 
and one-half of the value of the property re- 
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covered In any action maintained at the ex- 
pense of a taxpayer under this action, sball 
be paid to Buch resident taxi>ayer as a re- 
ward." 

To the original petition a motion to make 
more definite and certain was sustained. An 
amended petition was filed to which was at- 
tached as exhibits the warrants upon which 
It Is alleged the money was illegally paid 
out by defendants In error. Afterwards, a 
second amended petition was filed, to which 
a demurrer was sustained, and, plaintiffs in 
error refusing to plead further, Judgment 
was rendered, dismissing the cause, from 
which Judgment this appeal is prosecuted. 

The demurrer, sustained to the second 
amended petition, contains numerous grounds, 
but not all of them were urged in the court 
below. The principal grounds relied upon are 
that there is a misjoinder of parties plain- 
tiff, and that the action was barred by the 
statute of limitations. Counsel for defend- 
ants in error state in their brief In this 
court that the propositions of law raised by 
their demurrer are: First. A number of per- 
sons having a distinct cause of action against 
a defendant or defendants cannot Join in an 
action as plaintifl's against such defendants 
for the purpose of enforcing such demands. 
In order for persons to be Joined as plain- 
tiffs in an action, they must hare some Joint 
or coniniou interest in the cause of acUon 
stated in the petition against the defendants. 
Second. That the statute authorizes the suit 
to be maintained upon the relation of one 
taxpayer only; and that such suit cannot 
be maintained by several taxpayers Jointly. 
The third and fourth proposition^ are that 
the action is barred, either in whole or in 
part, by the statute of UmitatloDs. 

In view of the number of times it has been 
held that the misjoinder of parties plaintiff 
is no ground for demurrer to the petition 
under our Code, we cannot treat the propo- 
sition presented by the first ground of de- 
murrer as an open one in this Jurisdiction, 
and we therefore shall not review the nu- 
merous Buthoritltes cited by counsel in their 
brief from other Jurisdictions in support of 
their contention. Stiles v. City of Guthrie, 
S Oki. 26, 41 Pac. 383; Weber v. Dillon, 7 
Okl. 568, 54 Pac. 894; Martin v. Clay et al., 
8 Okl. 46, 56 Pac. 715; Lee et al. v. Mehew 
et al., 8 Okl. 136, 56 Pac. 1046; Choctaw, O. 
* G. By. Co. V. Burgess, 21 Okl. 653, 97 Pae. 
271. 

Assuming, as contended by counsel for de- 
fendants in error, that the petition states 
a separate cause of action in favor of the 
several taxpayers and not a Joint one, and 
tliat the demurrer attacks the petition upon 
the ground of misjoinder of causes of action 
also, still plaintlfTs' action should not have 
been dismissed. Wlille a petition that states 
separate causes of action in favor of several 
parties plaintlCf is vulnerable to demurrer on 
the ground of improper Joinder of several 
Mises of action, the trial court in sustain- 



ing the demurrer upon such ground should 
not dismiss the action without giving the 
plaintiffs an opportunity to file their several 
petitions, if they desired to further prosecute 
their respective snits upon request for an 
opportunity to do so. Weber et al. v. Dil- 
lon, supra ; Martin v. Clay et al., supra. 
Waiving the foregoing rule, however, the 
contention of defendants in error that the 
statute. In that it provides tliat suit may 
be instituted and maintained by "any resi- 
dent taxpayer of such dty," authorizes the 
suit to be prosecuted in the name of the 
territory or state on the relation of only one 
taxpayer, is not sound. It Is true tliat the 
action is a statutory one, and he who seeks 
to prosecute it must find all of his authority 
within the terms of the statute; and the 
statute, in so far as it imposes upon the of- 
fending officer a liability for double the 
amount of any money misai^ropriated or 
double the value of any property wrongfully 
transferred, is penal In its character. All 
the authorities hold that "penal statutes" 
Include any act which imposes by way of 
punishment any pecuniary mulct or damages 
beyond compensation for the benefit of the 
injured party or recoverable by an informer, 
or which for like purpose imposes any spe- 
cial burden or takes away or Impairs any 
prh-llege or right. Section 531, Lewis' Suth- 
erland, Stat. Const This statute clearly 
falls within the foregoing definition, and is 
to be, like all penal statutes, strictly con- 
strued. Commonwealth v. Winchester, 3 
CUrk (4 Pa. Law J. 371) 34, Vinton et aL 
V. Welsh, 9 Pick. (Mass.) 87, and Fowler v. 
Turtle, 4 Fost. (24 N. H.) 9, are relied upon to 
support the contention tliat "any resident 
taxpayer" should be strictly construed to 
mean only one taxpayer. These cases in- 
volve statutes in character similar to the 
one here under consideration, bat the deci- 
sions therein were made without reference 
to any statute similar to the one eidsting 
in this state, subsequently considered. If 
any such statute existed in states from 
which those decisions came, the court did 
not refer to them. 

By section 2964, Ck>mp. Laws 1909, it is 
provided tliat in all statutes a word used in 
the singular number includes the plural, and 
the plural, the singular, except where a con- 
trary Intention plainly appears. It does not 
plainly appear from this act that it was in- 
tended that the singular term used should 
not include the plural. On the other hand, 
a consideration of this phrase in connection 
with the context indicates a different lefds- 
lative intent. An action cannot be instituted 
by a taxpayer or taxpayers until two things 
have occurred, in addition to the unlawful 
act of the officers: First, the officer whose 
duty It is to prosecute an action for the re- 
covery of the money misappropriated or the 
property wrongfully transferred and for the 
Iienalty must have failed to prosecute such 
action; and, second, such failure and refoa- 
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al must have occurred after demand tbere- 
tot by ten resident taxpayers of the city. 
In the Initial step to prosecute an action un- 
der this statute by a taxpayer more than one 
taxpayer, to wit, ten; must participate. 
Tbere can be no reason why it should be 
required that the procedure In part should 
be participated in by ten taxpayers, but that 
the remaining steps of the prosecution must 
be participated in by only one taxpayer. On 
the other baud, there Is reason why fewer 
than the required number to make the demand 
upon the officer should be permitted to prose- 
cute the suit; for It could easily occur that 
taxpayers, knowing the violation of the law 
and the misappropriation of property by the 
officer of the municipality, would be willing to 
demand that the officer whose duty it is to 
bring suit should perform his duty, and yet 
not be willing, out of aversion to litigation 
or unwillingness to Incur expense by partici- 
pating in the prosecution of an actios, to 
Join in the prosecution of the action. A suit 
prosecuted by and on the relation of more 
tlian one taxpayer places upon the defendant 
no greater burden than a suit prosecuted by 
one. It in no way Increases his liability. 
One penalty only is demanded, and any de- 
fense he may have cannot be prejudiced by 
the Joinder of plaintiffs. In this contention 
we are supported by the following cases In 
point: Wells v. Cooper, 57 Conn. 52, 17 Atl. 
281; Chaput v. Robert, 14 Ont App. Rep. 
354; State ex rel. Carter v. Wilmington & 
Weldon R. R. Co., 126 N. C. 437, 36 S. E. 
14. 

[J] The statute, however, does not author- 
Ise the action to be maintained in the name 
of the territory or state on relation of the 
county attorney. The state has no interest 
in the action; it receives no benefit from its 
prosecution; and, although it is made by 
the statute the nominal party, the real par- 
ties in interest are the informers and the 
city, which, by the statute. Is required to be 
made a defendant; and the only persons au- 
thorized to inform and prosecute the action 
In the name of the state are resident tax- 
payers. In so far as the statute authorizes 
the recovery of a penalty, the rule of strict 
construction applies as to who may recover, 
and only those named in the statute may 
prosecute the action ; and, since the county 
attorney is not named, he is without author- 
ity to prosecute the action, either in his own 
name, or In the name of the state. 

The second amended petition of defend- 
ants in error is divided into two paragraphs. 
Id the first paragraph, in addition to alleg- 
ing Jurisdictional facts, they allege the mis- 
appropriation by the defendant city officers 
of the sum of $30,141.17 of money belonging 
to the city of Perry, which they allege was 
paid out by the city officers in pursuance of 
an unauthorized, unlawful, and void con- 
tract attempted to be made between the offi- 
cers and the railway company. The date of 



this contract tliey allege is unknown to them. 
They then refer to the foregoing act of 1901, 
and allege that by reason thereof the de- 
fendants and each of them are liable to the 
city for the sum unlawfully paid out; and, 
after aUeging demand upon the officers of 
the city whose duty it is to prosecute this 
action, and failure of such officers to do so, 
they ask Judgment for the sum of |30,141.17 
as the amount of money misappropriated. 
The second paragraph, by reference, real- 
leges all the facts alleged in the first para- 
graph, and, in addition thereto, alleges that 
by reason of the act of the Legislature of 
1901 the defendants are severally and Jointly 
liable for the money so paid out as a penal- 
ty, and that plaintiffs are entitled to recover 
the further sum of $30,141.17 as a penalty. 
Although it appears that they have attempt- 
ed by thus dividing up their two amended 
petitions to state two causes of action, the 
petition as a whole states in fact but one 
cause of action, which Is the right to recov- 
er the penalty imposed by the statute in 
double the amount of the money misappro- 
priated. The second section of the statute, 
supra, creates two liabilities and authorizes 
two actions: First, an action by any inno- 
cent person for any damages he may have 
sustained by reason of the unlawful act of 
the officers' misappropriating or unlawfully 
transferring the property ; and, second, an 
action by the city or by the resident taxpay- 
ers for double the amount of any money mis- 
appropriated or the value of any property 
Illegally transferred as a penalty. Section 3 
prescribes the procedure that must be taken 
by the taxpayers in the prosecution of an ac- 
tion by them when they have not sustained 
any damage by the unlawful acts of the de- 
linquent officer or officers. Under the proce- 
dure prescribed, the right of action to a tax- 
payer does not accrue, unless the officers of 
the city whose duty it is to prosecute the 
action for the city refuse to do so after de- 
mand made by ten resident taxpayers of the 
city. In the event such officer or officers re- 
fuse to institute or diligently prosecute such 
an action "for the recovery of any money or 
property belonging to such city, • • • or 
for the penalty provided in section 2, 
* • • " then the resident taxpayers may 
institute and maintain an action "for the 
recovery of such property or for such penal- 
ty," one half of the nrauey or one half of 
the value of the property recovered in the 
action maintained by the taxpayer goes to 
the taxpayer as reward for his services, and 
the other half to the city. 

It will be observed that the demand is to 
be made upon the proper officers of the city 
to bring action "for any money or property 
IwlonginR to the city"'; but the authority of 
the taxpayer to bring the suit Is to bring an 
action for the recovery of such property or 
for said i)enalty. The legislative purpose of 
these provisions undoubtedly was to provide 
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« sure means for the city to recover property 
or money unlawfully expended or transfer- 
red by Its officers at as little loss to the city 
as possible. Hence It was provided that, 
where property bad been transferred, the 
taxpayer may bring suit to recover the iden- 
tical property transferred. This is im- 
portant, for in many instances a personal 
judgment for double the value of the prop- 
erty might be worthless; and, by refusal of 
the proper officers to prosecute the action, 
authority to the taxpayer to prosecute the 
action for a money judgment only would af- 
ford the city no relief. On the other hand, 
where the action is to be prosecuted by the 
taxpayer for a money judgment as for the 
value of the property or for the amount of 
money misappropriated, such action must 
result in loss to the city. In that one-half of 
the amount recovered goes to the informer 
as Ills reward. Hence the authority to the 
taxpayer is to prosecute an action, not for 
the money misappropriated, but for the pen- 
alty provided by section 2, which is double 
the amount misappropriated or double the 
value of the property transferred; and, al- 
though one-half of the recovery is paid to 
the taxpayer who has twme the expense of 
the litigation, the munidpality is wholly re- 
stored in its loss. 

[3] We are of the opinion that the only 
action authorized to be prosecuted by a tax- 
payer or taxpayers in the name of the state 
is for a recovery of the identical property 
unlawfully transferred, or for double the 
'Value thereof; or, where money has been 
misappropriated, for double the sum misai>- 
proprlated as the penalty named in section 
Z of the act. The facts stated in plaintiffs' 
petition state a cause of action for recovery 
of the penalty in double of the sum misap- 
propriated, and the petition should be so 
treated. Actions for the recovery of penal- 
ties must be brought within one year after 
the cause of action accrues. Section 6550, 
Comp. Laws 1009. 

[4] Where a petition upon its face shows 
that the cause of action set out therein is 
iKirred by the statute of limitations, it is 
proper to sustain a demurrer thereto, urged 
specially on that ground. Fox v. Ziebme, 30 
OltL 673, 120 Pac. 285 ; Reeves v. Turner, 20 
OkL 492, 94 Pac. 643; Bete v. Wilson, 17 Okl. 
383, 87 Pac. 844. But the second amended 
petition to which the demurrer was directed 
and sustained does not disclose upon its face 
that the action is barred. It is not alleged 
in this amended petition when the money 
was paid out by the officers. Defendants In 
error seelc to supply this fact In order to 
render the second amended petition demur- 
rable by asking that certain exhibits attach- 
ed to the first amended petition be consider- 
ed. Those exhibits consist of the warrants 
upon which it is alleged in the first amended 
petition the money was paid out, and upon 



the face of which warrants are certain in- 
dorsements which defendants in error con- 
tend establishes the time of the misappropri- 
ation of the funds. 

[6] But the second amended petition is not 
made as an amendment to the preceding 
amended petition, but is made as a substi- 
tute and is a complete petition In itself, and 
contains no reference to the prior petitions, 
or to exhibits thereto attached. The alle- 
gations of the first amended petition, except 
as repeated In the second amended petition, 
have been abandoned and are out of the case; 
and the court cannot look to them for the 
purix>se of the demurrer. State ▼. SImpkins, 
77 Iowa, 676, 42 N. W. 816; Long Bros. v. 
Hubbard, 6 Kan. App. 878, 60 Pac. 968; 
Hawkins V. Massle et al., 62 Mo. 552; Mc- 
Fadden v. Ellsworth Mill. & Mln. Co., 8 Nev. 
57; 1 Encyc of Plead. & Pr. 625. "An 
amended pleading, filed as a substitute for 
the original pleading, supersedes it, and the 
original pleading ceases to be part of the 
record, except for the purpose of deciding 
when the action was In fact commenced, and 
whether a new cause of action has t)een in- 
troduced." 31 Cyc. 466. 

A consideration of some of the questions 
we have determined could have been obviat- 
ed, for the reason that they are not essen- 
tial to a decision in tliis case, although pre- 
sented in the brief of counsel either for the 
plaintifts in error or defendants in error; 
but as it is apparent that most if not all, of 
them are likely to arise in the subsequent 
proceeding in tills cause, we thought best to 
consider them. 

The judgment of the trial conrt is revers- 
ed, and the cause remanded. All the Jus- 
tices concur. 

(38 Ok!. »«) 
EWERS V. KTLGORH. 
(Supreme Court of Oklahoma. March 11, 1913.) 

fSpllalnu bv the Court.) 

1. Justices of Tim Psack ($ 141*)— Rsvncw 
OF Decisions— Trial De Novo, 

The superior courts of the state have juris- 
diction to hear and determine de novo cauBes 
appealed from justices of the peace. 

[Ed. Note. — For other cases, see Justices of 
the Peace, Cent Dig. i§ 4d7-476; Dec. Dig. i 
141.»] 

2. Justices of the Peace (i 190*)— Review 
OF Decision— Remand of Cause. 

Where, on an appeal from a jndgment of 
a justice of the peace, in an action for the re- 
cover; of rent due for the use of real estate, 
it Is apparent from the evidence that the title 
of the land is in dispute or called in question, 
the court should refuse to take further cogni- 
zance of the case and remand the same to the 
justice of the peace court, with directions to 
proceed in accordance with section 6276, Compi 
Laws 1909. 

[Ed. Note. — ^For other cases, see Justices of 
the Peace, Cent. Dig. i 734; Dec. Dig. { lOO.'J 

Error from Superior Court, Mnskoj;ee 
County; Farrar Xj. McCain, Judjie. 
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Action by H. a Bwen agatast John B. 
Kllgore. Jndguient tor defendant, and 
plaintUf brings error. Modlfled and a^rmed. 

Samuel E. Gldney, of Muskogee, for plain- 
tifl In error. Baker, Pursel, Gavin It Leith, 
of Muskogee, fur defendant in error. 

KANE!, J. This waa an action commenced 
by tbe plaintiff in error, plaintiff below. 
against the defendant In error, defendant be- 
low, before a justice of the peace, for the 
purpose of recovering a certain sum alleged 
to be due plaintiff from the defendant for 
the use of certain real estate. Upon trial 
before tlie justice of the peace, there tvas 
Judgment for the plaintiff, from which Judg- 
ment the defendant appealed to the superior 
court of Muskogee county, where the Judg- 
ment of the Justice of the peace court was 
reversed, and the cause remanded, with di- 
rections to dismiss the same. 

There are tvro questions presented by 
counsel for plaintiff In error in their brief: 
(1) The superior court was without Jurisdic- 
tion to bear and determine this cause, and 
erred in overruling plaintllTs motion to dis- 
miss the api)eaL (2) The court erred in re- 
fusing to allow plaintiff to introduce evi- 
dence attacking the validity of the lease un- 
der which defendant claimed to hold, and 
In sustaining the objections of the defend- 
ant In error to the introdnctlon of such evi- 
dence. 

[1] In our Judgment, the superior courts 
of the state have Jurisdiction to hear and 
determine de novo causes appealed from Jus- 
tices of the peace. The Constitution clothed 
the county courts with Jurisdiction over 
snch appeals, "until otherwise provided by 
law." Section 1966, Comp. Laws 19W, of 
the act which created the superior courts, 
provides: "Every such court shall have and 
exercise concurrent jurisdiction with the dis- 
trict court in all proceedings, causes or mat- 
ters, and concurrent Jurisdiction with the 
county court in all dvil and criminal mat- 
ters, except matters of probate." In Okla- 
homa Fire Insurance Co. v. Phillip, 27 Okl. 
234, Ul Pac. 334, it was held: "A case pend- 
ing on appeal in a county court from a Judg- 
ment of a Justice of the peace, may be trans- 
ferred on motion of plaintiff to a superior 
conrt, and held, tried, and determined by it" 
In discussing the question involved in that 
case, after quoting the part of the statute 
above set out, Mr. Chief Justice Dunn says: 
"In the section of the statute last referred 
to, tliere is no liraltatlon whatsoever upon 
the character of the Jurisdiction taken by 
the superior court under this act, with the 
exception of matters of probate. In all oth- 
er things, aside from matters of probate^ 
the superior court has Jurisdiction Identical 
with the county court, in matters within that 
court's Jurisdiction." 

As the county courts had Jurisdiction over 
appeals from Justices of the peace prior to 



the creation of the superior conrta. It fbllowi 
that upon the creation of the snperior oourta» 
"with jurisdiction Identical with the county 
court, aside from oiatiem of ikrobate," ttiat 
as the case at bar does not involve a matter 
of probate, the superior court must have ap- 
pellate jurisdiction over it. 

(2] The second question also seems to have 
been settled by a former decision of this 
court (Marshall v. Burden, 26 Okl. 554, 106 
Pac. 846), wherein It is held: ">Vhere it Is 
apparent from the evidence or from an 
agreed statement of facts, made in an ac- 
tion pending in the county court, that the 
title of land is in dlspnte or called in ques- 
tion, the court should refuse to take fur- 
ther cognizance of the case, and should, by 
reason of the provisions of section 12, art. 
7, Const, dismiss the same for want of Ju- 
risdiction." As the Constitution, 1 18, art 7, 
provides that Justices of the peace In a cer- 
tain class of cases shall have jurisdiction 
"concurrent vrtth the county court," it fol- 
lows that that case is exactly in point here, 
except that, under, another statute applicable 
to Justices of the peace alone, the appeal 
therein should not be dismissed. Both ac- 
tions are actions for rent alleged to be due 
for the use of real estate, and in both it 
transpired that. In order to detei'mlne the 
question involved. It was necessary to call In 
question the title of the land. 

Section 6276, Comp. Laws 1809. provides: 
"If In any action commenced before a jus- 
tice it appears to the satisfaction of the Jus- 
tice that the title or boundaries of land is In 
dispute In such action, said Justice shall, 
within ten days thereafter, certify said case, 
and transmit all papers and process therein 
to the clerk of the district conrt of his coun- 
ty, and said case shall be docketed and 
thereafter proceeded with In the district 
court as if originally commenced therein; 
the Justice before whom said action is com- 
menced shall require of the defendant set- 
ting up said title or boundary, to set forth 
In his answer or bill of particulars a full 
and specific statement of the facts constl- 
tating his defense of said title or boundary 
brought In question ; and the defendant shall 
be required to make affidavit of the truth- 
fulness of the statements in his said aatwer 
or bill of particulars contained, and that 
said defense Is bona flde and not made for 
vexation or delay, but for the promotion of 
Justice." 

As that section of the statute does not 
seem to be repugnant to any prorialon of 
the Constitution, and Is not locally inap- 
plicable, we think the proper action of the 
court below would have been to dismiss the 
appeal and remand the cause to the court 
below, with directions to proceed In conform- 
ity with its ' provisions. As thus modified, 
the judgment of the conrt below is affirmed. 
All the Justices concur, except WILLIAMS 
and DUNN, JJ., absent. 
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ATCHISON, T. & S. F. B. CO. ▼. STATE 
et aJL 

(Supreme Court ot Oklahoma. March 11, 1913.) 

(Syllabus by the Court.) 

1. Cabbibbs (t 18«)— JUBY a 21*)— Vbbipioation of 

iHrORMATION — WAIVER— RIGHT TO JURY TRIAL. 

In a proceeding in contempt tor the punistunent 
of a corporation for the violation of an order of the 
Corporation Commission, pursuant to Act May 29, 
1908 (Sess. Laws Old. UOT-08, p. 228), verllicatloa ot 
the information filed with the Commission is waived 
by answering to the merits. Held, further, that In 
such proceeding the contemnor Is not entitled to • 
trial by Jury. 

[Ed. Note.— For other cases, see Carriers, Cent 
Dig. §5 13, 16-18, 20, 24 ; Dec. Dig. i !«;• Jury, Cent. 
Dig. :§ 134-142 ; Dec. Dig. i 21.*J 

2. Cabbiebs (S 18')— Shipment op Pbbiqht— Rboo- 
LATioN by Railroad Commission. 

Evidence examined, and held, that the prima 
facie presumption ot reasonableness and Justness 
attending the order of the Commission fining ap- 
pellant for violating rule 8 of order No. 168, re- 
quiring carriers to begin the torward movement ot 
freight towards its destination within 24 hours aft- 
er the bill of lading is signed, has not been over- 
come. 

[Ed. Note.— For other cases, see Carriers, Cent. 
Dig. n 13, 16-18, 20, 24; Dec. Dig. i 18.»] 

Appeal from an Order of the Corporation 
Commission. 

Action by the State and others against the 
Atchison, Topeka & Santa F6 Railroad Compa- 
ny. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 

Cottingham & Bledsoe, of Oklahoma City, for 
appellant. Chas. West, Chas. L. Moore, and 
C. J. Davenport, all of Oklahoma City, for ap- 
pellees. 

TURNER, J. On November 6, 1909, appel- 
lee, the Plainsifter Milling Company, a corpo- 
ration, by unverified petition, informed the Cor- 
poration Commission, concerning appellant: 

"That on November 2, 1909, about 4 p. m., 
we billed out car flour and bran #32599 
C.R.I.&P. destined to Moore. Okl., and re- 
ceived B-L from their agent for same at this 
time. We called them by telephone on 11—3, 
11—4, 11 — 5, and insisted upon same being 
pulled from our mill and started on destina- 
tion. We took the matter up with Mr. Teas- 
dale, D. F. A. of said road, and he bad to 
wire Supt. W. K. Etter before they moved 
car, whicb was done about 5:30 p. m. on No- 
vember 5th." 

On November 9, 1900, the Corporation Com- 
mission issued its citation, directed to appellant, 
and attached thereto a copy of said informa- 
tion, alleged a violation of the Commission's or- 
der No. 108, and cited appellant to appear be- 
fore the Commission on a day certain and show 
cause why a fine should not be assessed against 
it for contempt. On January 12, 1910, came 
appellant and answered, and for cause, among 
other things, alleged that insufficient trackage 
in Oklahoma C;ity caused a congestion of traf- 
fic, which resulted in the car in question not 
being moved until November 5th, at which time 
it was moved from the switch to the company's 
track, and br$:an its further movement to des- 
tination on November 6tb. On January 12, 
1910, after hearing duly had, the Commission 
found that appellant bad violated rale 6 of the 
order No. 1(58 requiring freight to begin its 
forward movement towards its destination with- 
in 24 hours after the bill of lading is signed, 
and fined appellant $200 and cost for the vio- 
lation of said order, in that it 'had failed to 
move the car delivered to it in the time tliere- 
by prescribed. The company brings the case 
here. 



[I] The infornuition was nnverifiad, bat the 
Commission nevertheless had jurisdiction of the 
subject-matter. In St. Louis & S. F. R. Co. 
▼. State et al., 26 Okl. 62, 107 Pac. 929, 30 L. 
R. A. (N. S.) 137, which was, as thia, a. con- 
tempt proceeding, we said; 

"On May 29, 1908, the Legislature enacted 
a statute providing for the punishment of 
any corporation, person, or firm for contempt 
for the violation of any order or requirement 
of the Corporation Commission. Sess. Laws 
1907-08, p. 22a Section 1 of the act makes 
any corporation, person, or firm that violates 
an order of the Commission suluect to a fine 
of not exceeding $500, and each continuance 
of the violation a separate offense. Section 2 
of the act prescribes the procedure for con- 
tempt proceedings. It is provided that snch 
proceeding may be instituted by any citizen 
of the state, or other parties affected by the 
order of the Commission, by filing an affidavit 
with the Corporation Commission setting forth 
the acts of omission or failure to comply with 
such order or requirement. Since the adjudica- 
tion provided by the statute in these proceed- 
ings is wholly punitive, a proceeding there- 
under must be deemed quasi criminal, if not 
criminal, and, in the prosecution of such pro- 
ceeding, the procedure prescribed by the stat- 
ute should be strictly pursued. 4 Encyc. of 
Plead. & Prac. pp. 767, 770, and authoritiea 
there cited. Before any proceeding for con- 
tempt may be begun, an amdavit setting forth 
the fact prescribed by the statute must be pre- 
sented to and filed with the Commission. 
* • * State ex reL v. liavery, 31 Or. 77, 
49 Pac. 852: State y. Kaiser, 20 Or. 50, 23 
Pac 964, 8 L. R. A. 584. See, also. Back et 
al. v. State of Nebraska, 76 Neb. 603, 106 N. 
W. 787." 

What is said in that case is confined to a pro- 
ceeding by affidavit There was also a motioo 
to quash. Section 2 also provides that the pro- 
cedure may be by information. Further on the 
section reads: "Upon the filing of snch affidavit 
or information above mentioned'' — ^i. e., infor- 
mation setting forth the acts of omission or 
failure to comply with any order or requirement 
of the Commission — "it shall be the duty of the 
Commission to forward to such offending cor- 
poration * • • a copy of such affidavit or 
information. • • * '' Section 3 provides that 
the default of defendant shall be deemed an ad- 
mission of the material allegations in such affi- 
davit or information, etc. As Bouvier's Law 
Dictionary defines an information to be "a com- 
plaint or accusation exhibited against a person 
for some criminal offense," it would seem that 
this statute intended to provide that in civil 
constructive contempts the procedure should be 
by affidavit, and in criminal or quasi criminal 
constructive contempts by information ; but up- 
on this we express no opinion. It is sufficient 
to say that in contempts of this kind, proceed- 
ed against by information, verification thereof 
is unnecessary to vest the court with jurisdic- 
tion. 

People v. News-Times Pub. Co., 35 Colo. 25.3, 
S4 Pac. 912, was a proceeding by the Attorney 
Cieneral, by unverified information, in contempt 
against defendant for the publication of a news- 
paper article reflecting upon the court. The 
contempt alleged was declared by the court to 
be criminal, which, quoting from Rapalje on 
Contempts, )i 21, was defined to be "all those 
acts in disrespect of the court or its pro<-ess, or 
which obstruct the administration of justice, or 
tend to bring the court into disrepute." The 
objection was to the jurisdiction of the court, 
on the ground that the information was nnveri- 
fied. But the court overruled tiie same, and 
hold verification to be unnecessary, and said: 
"Xo common-law right of the ri"si)ondent was 
violated, because, as will be seen by the au- 
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thorities hereinafter cited, it was permissible 
at coBimon law to initiate this proceeding on 
unverified information" — citine People v. Court 
Sessions, 82 Hun, 242, 31 N. X. Supp. 375; 
State V. Morrill, 16 Ark. 384 ; State v. Frew, 
24 W. Va. 416, 49 Am. Rep. 257 ; Sturoc's Case, 
48 N. H. 428, 97 Am. Dec. 626 ; R. R. Co. v. 
Androscoggin R. Co., 49 Me. 392; Bate's Case, 
55 N. H. 326; Dandridge's Case, 4 Va. 408; 
Moore's Case, 03 N. C. 397; In re Deaton, 105 
X. 0. 69, 11 S. B. 244; Telegraph Newspaper 
Co. V. Commonwealth. 172 Mass. 294, 52 N. 
E. 446, 44 L. R. A. 159, 70 Am. St. Rep. 280; 
and also State v. Shepherd, 177 Mo. 205, 76 S. 
W. 79, 09 Am. St Rep. 624. 

But, however this may be, if this Information 
was by the statute (Comp. Laws Okl. S 6644) 
required to be verified, being intended for the 
personal benefit of the appellant, it may waive 
the same, and did so by answering to the in- 
formation, without moving to quash or set it 
aside. In re Talley, 4 Okl. Or. R. 898, 112 
Pac. 36, 31 L. R. A. (N. S.) 805. 

It is next contended that, as rule 6 only ap- 
plies to intrastate shipments, the order is void 
as an Interference with interstate commerce. 
As the finding of the Commission was, in effect, 
that the car in question was not so engaged, 
the burden of showing the contrary is upon ap- 
pellant, as the order is prima facie just, reason- 
able, and correct. Upon this point it is disclos- 
ed by the record that such contention was not 
set up in the answer, nor was any attempt 
made by appellant to prove it before the Corpo- 
ration Commission. The nearest approach 
thereto was, when appellant was attempting to 
prove that petitioner bad defrauded it by se- 
curing a rate to which he was not entitled, and 
hence, had it known such to be a fact, the same 
would have justified a refusal on its part to re- 
move the car at all, petitioner testified: "Q. 
Did you not use the milling in transit privilege 
in the billing of that car from Enterprise, Kan., 
when you billed that car out from your mill 
to Moore, Okl.? A. I used the billing on it 
that applied from Enterprise." This was man- 
ifestly insufficient to prove the shipment was 
one interstate, the best evidence of which were 
the records of appellant. As such would have 
disclosed the character of this shipment, It is 
but fair to presume that, had they been produc- 
ed, the disclosure would not have been to the 
advantage of appellant. We therefore conclude 
that the shipment was not interstate, and being 
intrastate, as found, the order must stand. A., 
T. & S. F. Ry. Co. v. State et al., 124 Pac. 56. 

There is no merit in the contention that ap- 
pellant was entitled to a trial by jury. Con- 
cerning contempts, in People v. News Compa- 
ny, supra, quoting from section 21 of Rapalje 
on Contempts, the court said: 

"The framers of our Constitution never in- 
tended to thus interfere with the due and or- 
derly administration of justice. It was not 
their purpose to have the procedure designated 
in the sections mentioned cover contempts of 
conrt, and thug give this class of offenses a 
status theretofore unknown in either the stat- 
utory or the common law. The constitutional 
guaranties apply to such acts as constitute 
violation of public and general laws. They 
leave contempts, which are simply acts in dis- 
obedience of judicial mandates or process, or 
which tend to obstruct the dignified and ef- 
fective administration of justice, to be dealt 
with ta the summary manner theretofore uni- 
versally followed." But see Const, art 2, | 
25, as to orders of injunction or restraint 

L2] For the reason that, after reading the en- 
tire evidence, we are unable to say that the 
failure to comply with the Commission's order 
was occasioned by a congestion of traffic which 
appellant did its best to relieve by theretofore 
and up to that time attempting in good faith to 



extend its trackage facilities, as contended, we 
are unable to say that the prima facie presump- 
tion of reasonableness and justness attending 
the order has been overcome, the same must 
prevail; and the order is affirmed. 



ST. liOUIS & S. F. K. CO. T. TATE, County 

Treasurer, et aL 
(Supreme Court of Oklahoma. March 11, 1913.) 

(SvUabut hy the Court.) 

X. Towns (§ 56*) — Levy of Taxm— Towir- 

8HIP Board— Budget. 

Comp. Laws of Okl. 1909, |{ 7624-7626, 
8730-8735, construed, and hdd to require the 
township board of directors to make out an es- 
timate of the amount of money necessary to 
defray the township expenses during the ensu- 
ing year ; the same to be attested and filed with 
the clerk of the county to enable the county 
commissioners to proceed with the levy. 

[Ed. Note.— For other cases, see Towns, Cent. 
Dig. i 98 ; Dec. Dig. g 66.*] 

2. Schools and Schqol Districts (| 103*)— 
School Tax— Kbtimatb of Exprnditubbs. 

Const art 10, § 19, Comp. Laws of Okl. 
1909, §§ 8056, 8093, 8117, construed, and held 
to require the local legislative body of the school 
district to distribute the tax voted at the an- 
nual school meeting of the district in payment 
of an estimate of the expenditures authorized 
to be incurred by Comp. Laws of Okl. 1909, f 
8056, and thus show for what purpose the tax 
was levied, and certify the same to the district 
clerk, 

[Ed. Note.— For other cases, see Schools and 
School Districts, Cent Dig. §| 114, 116, 117, 
240-245, 252; Dec Dig. { 103.*] 

3. Municipal Gobpobations (| 968*)— Iwoob- 
PORATBD Town Tax— Lkvt— Collkction. 

Const art 10, { 19, construed, and held 
to require board of trustees of an incorporated 
town, in assessibg annual taxes pursuant to 
Comp. Laws of Okl. 1909, § 847, and in order 
to specify distinctly the purpose for which said 
tax is levied, by resolution or order, to adopt 
an estimate of expenditures and fix a tax levy 
to raise it and certify the same to the county 
commissioners, to be by them levied and collect- 
ed as other taxes. 

[Ed. Note. — E'or other cases, see Municipal 
Corporations. Cent Dig. U 2070-2074; Dec. 
Dig. § 968.*! 

4. Taxation (§ 60S*)— Excessivk Lkvt— Gol- 
x,ECTioN— Injunction. 

Where, in certain school districts, towns, 
and townships, a tax of a certain number of 
mills, for the purpose of paying their respective 
estimates of expenses for the ensuing year, was 
levied when a lesser levy would be more than 
sufficient to raise the amount necessary to pay 
said estimates, and where the lesser has been 
paid, and where the county treasurer and the 
sheriff are threatening to collect from plaintiff 
the balance, held, that said balance is excessive 
and Illegal, and that it was error to refuse to 
restrain its collection. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. H 1230-1241; Dec Dig. | 608.*] 

Error from District Court, Noble County; 
Wm. Bowles, Judge. 

Suit by the St Louis & San Frandaco 
Railroad Company against 3. B. Tate, aB 
County Treasurer ot Noble County, and an- 
other. Judgment for defendants, and plain- 
tiff brings error. Reversed and remanded, 
with directions. 
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W. F. Bvans, of 8t Louis, Mo., and R. A. 
KleliiBchiiiidt, of Oklahoiua City, for plain- 
tifl In error. H. E. St Glair, Deputy Co. 
Atty., of Perry, for defendants in error. 

TURNER, J. TUs is an action brought 
by the iSt Louis & San Francisco Railroad 
Oompany, plaiutiS in error, against the coun- 
ty treasurer and the sheriff of Noble county 
to enjoin the collection of ceriain taxes 
which defendants were threatening to col- 
lect from said company, assessed against Its 
property for the hscal year July 1, 1909, to 
June 80, 1910. On April 16, 1910, Judgment 
was rendered and entered in favor of de- 
fendant, and plaintiff brings the case here. 
It contends that the taxes levied for that 
year on its property were excessive In cer- 
tain school districts, towns and townships in 
Noble county ; that the amount raised there- 
for exceeded the necessary expense In those 
taxing Jurisdictions, as shown by the esti- 
mate of expenses filed by the respective of- 
ficers thereof. Prior to the suit, plaintiff 
paid said county all that was exacted, save 
the sum of $416.17. The question for us to 
determine Is whether this sum in the aggre- 
gate is excessive and void. Taking, for ex- 
ample, one of each class of the taxing Juris- 
dictions involved pursuant to the allegations 
of the petition, the facts disclose: "As to the 
town or city of Mori-ison, the esiimate of the 
amount required to be raised by taxes for 
the fiscal year in question, as filed with the 
county clerk, was $612.06. The levy made 
was 6 mills. The total valuation of all 
property In said town was $204,046. There- 
fore, a five-mill levy would produce $1,020. 
The valuation of the property of plaintiff in 
said town was $28,397." As to this incor- 
porated town It is claimed: "• * » That, 
as a part of the amount of taxes stlU claim- 
ed by said defendant, J. B. Tate, as such 
county treasurer, to be due from said plain- 
tiff, there Is the sum of $23.40, being a levy 
of 1 mill for Morrison city. In the county of 
Noble, state of Oklahoma, which is in excess 
of the lawful requirements for said Morri- 
son city for the year In question, and said 
levy 80 claimed constitutes an Illegal and 
unjust demand, which said Morrison city 
had no power or authority to make." The 
facts further disclose that: "In Morrison 
township the estimate of the amount neces- 
sary to be raised by taxation was $1,523.13. 
The levy was 3 mills. The total valuation 
of all property In the township was $082,800. 
The levy would therefore raise $2,046. The 
total valuation of the property of plaintiff 
In this township was $127,.3:i2." As to this 
township It Is claimed: "That as a part of 
the amount of taxes still claimed by said 
defendant, J. B. Tate, as such coimty treas- 
urer, to be due from said plaintiff, there Is 
the sum of $63.67, being a levy of 0.5 mills 
for Morrison township, in the county of 
Noble, state of Oklahoma, which is in ex- 
cess of the lawful requirements for said 
township for the year In question, and said 
levy so claimed constitutes an Illegal and 
unjust deniaiid, which said township had no 
power or authority to make." 

By plaintiff it Is urged that: "Given the 
assessed value of proi)erly upon which to 
levy a tax, there are certain provisions of 
law which are mandatory and must be com- 



plied with before a valid levy can be made: 
(1) It must be ascertained, as required by 
law, what the actual need of the township, 
school district, or town Is by the officer or 
ottlcers authorized to ascertain same. It is 
a Judicial prerequisite to a valid levy that the 
needs of a taxing Jurisdiction be thus as- 
certained and furnished the body making the 
levy prior to the time the levy is made. (2) 
The levy must not exceed the consiibiUonal 
or statutory limit, and should be fixed so as 
to produce only the necessary expense of the 
taxing Jurisdiction for the ensuing year. The 
spirit of the Oklahoma law is admittedly 
that taxing Jurisdictions should be required 
to make an estimate of the amount required 
for such expenses during the ensuing fiscal 
year. As regards both townships and school 
districts, snch an estimate is specifically re- 
quired by law." In other words, the plain- 
tiff contends that the statute requires that 
these three classes of taxing Jurisdictions 
shall make an estimate of the amount re- 
quired annually to defray the expense of the 
Jurisdiction, and that this was done, bat 
that the amount raised by the levy was in 
excess of the estimate, and void as to that 
excess. On the other hand, it is contended 
that no such estimate is required ; that those 
filed with the county clerk are brutum ful- 
men; and the levy, being within the con- 
stltutlonal limit, must stand. Plaintiff's con- 
tention is the law. 

[1 ] After providing in Comp. Laws of OkL 
1909, § 7623, for maUng the county levy, the 
next section provides: "All levies for dties, 
towns and townships and school district tax- 
es for the period hereinbefore Indicated, 
shall be made in the manner provided by law 
on or before the second Monday in July of 
each year, and shall be certified to the coun- 
ty clerk Immediately Uiereafter, and by him 
extended upon the tax rolls in the manner 
provided by law." After section 8726 makes 
it the duty of the township board "to levy 
all taxes for township, road and bridge par- 
poses," and section 8730 defines township 
charges, section 8731 reads: "The money 
necessary to defray the township charges of 
each township shall be levied on taxable 
proi>erty in each township in the manner 
prescribed In the general revenue law for 
state and county purposes"— which means 
that such levy is proceeded with by the 
board of county commissioners In the man- 
ner prescribed by section 7625, supra, which 
Is based on an estimate. But such estimates 
are specifically required to be filed by town- 
ships. 

[2] Comp. Laws of Okl. 1900, | 8735 (Wil- 
son's Stat, of Oklahoma 1903, { 6685), reads: 
"The township board of directors shall make 
out an account of the amount of money nec- 
essary to defray the township expenses dur- 
ing the next ensuing year; said amount 
shall be made out not more than sixty nor 
less than twenty days prior to the meeting 
of the county comrals.sioners at which the 
assessment for county purposes is made. 
Said account shall be signed by the president 
of the board and attested and filed with the 
clerk of the county on or before the first 
day of said session of the county commis- 
sioners, who shall cause the same to be 
placed upon the tax books of said township: 
Provide^ that said expense shall not, to- 
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gether with the amount levied tor road par- 
poses and special bridge tax, exceed In any 
one year one hundred cents on the one hun- 
dred dollars valuation." This was in effect 
our holding in Nelson, Sheriff, v. Oklahoma 
(nty et al., 24 Okl. 617, 104 Pac. 42, on the 
.strength of which we hold that when the 
statute says, as it does, that the directors 
of the township shall make out an account 
of the amount of money necessary to defray 
the township expense, it means that they 
shall make a statement or estimate of the 
amount required annually to defray the ex- 
pense of that Jurisdiction. 

The same is true as to school dl.str)cts. 
Comp. Laws of Okl } 8056, provides: "The 
inhabitants qualified to vote at a school 
meeting lawfully assembled, shall have pow- 
er" "to vote annually a tax not exceeding 
two per cent on all the taxable property in 
the district, as the meeting shall deem suf- 
ficient for the various school purposes, and 
distribute the amount as the meeting shall 
deem proper in the payment of teachers' 
wages, and to build, hire, or purchase a 
school house and to keep it in repair and to 
furnish the same with necessary fuel and 
appendages, and to purchase or lease a site: 
Provided. • » • » This is, in effect, pro- 
viding that, when the power granted is ex- 
ercised, the voter shall distribute the amount 
as the meeting shall deem proper In the pay- 
ment of certain expenses, which means that 
an estimate of those expenses shall be then 
and there made, and a sufficient amount pro- 
vided by the levy to pay them. This is re- 
quired to show the purpose for which the 
tax was levied. After this is done, section 
8093 provides: "The district clerk shall with- 
in five (6) days report to the county clerk 
the amount of tax levied at the annual meet- 
ing and for what puriNise the same was levi- 
ed. • • •" Section 8117 provides: "It 
shall be the duty of the school district board 
of the various school districts of the re- 
spective counties of the state to cause to be 
certified by the school district clerk to the 
county derk of their respective counties, on 
or before the twenty-fifth day of August, an- 
nually, the aggregate percentage by them 
levied on the real and personal property in 
each district, as returned on the as.sessment 
roll of the county ; and the county clerk is 
hereby authorized and required to place the 
same on the tax roll of said county. In a sep- 
arate column or columns, designating the 
purpose for which said taxes were levied 
* • • " — which seems to contemplate that, 
after the tax has been voted and the esti- 
mate adopted by order or resolution of the 
board, the district clerk shall certify the 
same to the county clerk. 

This method of sho"wlng for what purpose 
the tax was levied has been held sufficient 
In Mclnemey, Sheriff, v. Huelefeld, 116 Ky. 
28, 75 8. W. 2.^7, construing their Constitu- 
tion, I ISO, which is identical with ours 
(Const art. 10, S 19). and provides: "Every 
act enacted by the Legislature, and every or- 
dinance and resolution passed by any county, 
city, town, or municipal board or local legis- 
lative body, levying a tax, shall specify dis- 
tinctly the purpose for which said tax Is 
levied. • • *" In the syllabus of this 
case it is said: "The resolution of the fi.scal 
<-ourt of a county levying a tax of 38 cents 



on the $100, which recited that It was ap- 
portioned as follows: Three cents for the 
purpose of creating a sinking fund with 
which to purchase a poorfarm and erect 
suitable building thereon, 10 cents for the 
maintenance and repair of the public roads 
and bridges of the county, and 25 cents to 
defray the general county expenses' — speci- 
fied tie purpose of the levy with sufficient 
distinctness." The same Is true of an incor- 
porated town, acting through its board of 
trustees in imposing an annual tax. Comp. 
Laws of Okl. 1909, | 847, reads: "The board 
of trustees shall have the following powers, 
viz.: (16) To assess annual taxes not exceed- 
ing fifty cents on the one hundred dollars 
valuation on all property subject by law to 
taxation within the town and certify the 
same to the county commissioners to be by 
them levied and collected as other taxes." 
But in exercising their power the spirit of 
the law requires that the board comply velth 
Const art. 10, { 19, supra, and specify dis- 
tinctly, as here, by resolution or order, adopt- 
ing an estimate and fixing a tax levy to 
raise it, the purpose for which the tax is 
levied. On this point what we have Just said 
concerning the Mclnemey Case Is equally ap- 
plicable here. There, we repeat, it was held 
that a similar method adopted by the fiscal 
court was held to comply with the constitu- 
tional re<iairement, and specified the purpose 
of the levy with sufficient distinctness. 

Morrell Refrigerator Car Co. v. Common- 
wealth, 128 Ky. 447, 108 S. W. 926, disposes 
adversely to defendant of his contention that 
the levy being within the constitutional lim- 
it without more, must stand. There the 
court In the syllabus said: "Const 180, pro- 
vides that every resolution passed by any 
county, city, town, etc., levying a tax shall 
specif the purpose for wliich the tax is 
levied. A resolution of the trustees of a 
school district declared that a property tax 
of 50 cents on each $100 worth of taxable 
property should be levied. Held, that the 
levy was void, as omitting to state the pur- 
pose thereof." 

[3] We are therefore of opinion that, be- 
fore the local legislative body of the school 
district, town, or township here involved can 
exercise the taxing power under considera- 
tion, they must comply with Const art. 10, 
i 19, and the respective sections of the stat- 
ute, supra, and state directly the purpose 
for which the tax was levied by an estimate 
of their respective expenses filed, and that 
the estimates here filed sufficiently comply 
therewith. 

[4] As the allegations of the petition and 
the facts disclose that a tax of 5 mills was 
levied by the local legislative body for tlie 
purpose of paying the estimated expenses of 
the incorporated town of Morrison, when 4 
mills would be more than sufficient for that 
purpose, which plaintiff has paid ; that 5 
mills was levied by the local legislative body 
for the purpose of paying the estimated ex- 
pense of Morrison township, when 2.6 mills 
would have been more than sufficient for 
that purpose, which plaintiff has paid ; that 
3 mills was levied by the local legislative 
body for the purpose of paying the estimat- 
ed expense of Watklns township, when 2.5 
uiills would have been more than sufficient 
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for that prnrpose, which plaintiff has paid; 
that a tax of 5 mills was levied by the lo- 
cal legislative body for the purpose of paying 
the estimated expenses of Warren Valley 
township, when 1.75 mills would be more 
than sullicieut for that purjwse, which plain- 
tiff has paid ; that a tax of 3 mills was levi- 
ed by the local legislative body of school dis- 
trict No. 43 for the purpose of paying the 
estimated expenses of that district, when 2 
mills would be more than sutliclent for that 
puriwse, which plaintiff has paid; that a 
tax of 4 mills was levied by the local legis- 
lative body of school district No. 42 for the 
purpose of paying the estimated expenses of 
ttiat district, when 2 mills would have been 
more than sufficient for that purpose, which 
plaintiff has paid ; that a tax of 3 mills was 
levied by the local legislative body of school 
district No. 15 for the purpose of paying the 
estimated expenses of the district, when 2 
mills would have been more than sufficient 
for that purpose, which plaintiff has paid; 
and that defendants are threatening to, and 
will, collect the balance of the tax so levied 
unless enjoined — the question for us to de- 
termine is whether said balance is legally 
imposed and its collection can be restraiued. 
In A. T. & S. F. Ry. Co. v. Wiggins, Treas- 
urer, 5 Okl. 477, 49 Pac. 1019, it is held that 
a tax levy, which is clearly in excess of the 
amount which the board of county commis- 
sioners is authorized to levy for a particular 
purpose, is illegal, and that the remedy is 
Injunction to restrain, if threatened enforce- 
ment The court in the syllabus said: "A 
petition which alleges facts to show that a 
tax levy of 14 mills, for the purpose of pay- 
ing tlkt; salaries of county officers for the en- 
suing year, was made by the board of coun- 
ty commissioners, when 8 mills would be 
more than sufficient for such purpose, and 
that plaintiff has paid 8 mills of the tax, 
and that the county treasurer is threatening 
to collect and will issue his warrant for the 
collection of the balance of the tax so levied 
unless enjoined from so doing, states a good 
cause of action, and it is error to sustain a 
demurrer to such a petition." And in the 
body of the opinion (5 Okl. 483, 49 Pac. 1020): 
"The limit of the levy for the payment of 
salaries may be much more difficult of ascer- 
tainment than for these funds which have 
prescribed boundaries; but it as surely ex- 
ists, and that may be said to be where the 
necessity ceases, when enough has been levi- 
ed to meet the demand on the fund for the 
year. It Is for that purpose that this public 
exaction is permitted ; and when that has 



been satisfied, the exercise of the authority 
is complete. The complete exercise of pow- 
er furnishes its owb limitation upon the au- 
thority. When what has been done is all 
that there has been given authority to do, a 
limitation is as surely presented as tliough 
stated in express language. A clear absence 
of authority to do an official act has always 
been held to render the act void" — citing 
Hurt r. Hamilton, 25 Kan. 76; Board of 
County Commissioners of Osborne County v. 
Blake, 26 Kan. 35(3; BurUngton, etc., Ry. 
Co. V. Saunders County, 10 Neb. 123, 19 N. 
W. 698; Libby v. Burnham, 15 Mass. 144: 
Appeal of Conners et al, 103 Pa. 356; and 
Joyner v. School District No. 3, 3 Cush. 
(Mass.) 567, where the court said: "Assum- 
ing all other proceedings to have been reg- 
ular, the excess in the amount of the tax 
assessed, beyond the sum voted to be raised 
by the district, would alone vitiate the aii^- 
sessment, and render the tax illegal. Under 
the vote of the district to raise $250, the a.s- 
sessors assessed the sum of $285.01, an 
amount far exceeding the excess which is 
allowed by the statute. This is a fatal ob- 
jection to the validity of the tax." 

When the Wiggins Case was again before 
the court (9 Okl. 118, 50 Pac. 248), in the 
syllabus it was said: "By section 3, art 2, c. 
43, Sess. Laws 1895, the board of county 
conunlssioners of each county is directed to 
levy an assessment for each particular fund, 
including the county salary fund, the re- 
spective amounts of which shall be estimated 
by the board of county commissioners, and 
they are required to state the amount of 
revenue necessary to be raised for each fund, 
and to this amount must be added 25 per 
cent thereof to cover delinquencies. This 
statute fixes a maximum limitation as to the 
amount of the salaries for the entire year, 
plus the 25 per cent additional to cover 
delinquent taxes; and, where a board of 
county commissioners makes a levy for an 
amount greatly in excess of this sum, such 
excess is illegal, and, upon proper applica- 
tion, the collection thereof will be enjoined."' 
See, also, St. L., etc., R. R. Co. t. Thompson 
et al., 128 Pac. 685. 

We are therefore of opinion that excessive 
levies complained of in the various taxing 
jurisdictions, which we have mentioned, are 
illegal and void, and should be enjoined, and 
that the lower court erred in refusing so to 
do. The cause is accordingly reversed and 
remanded, with directions so to do, and to 
make the same perpetual. All Justices con- 
cur. 
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WOU. MO 
POWBIX et aL r. JOHN80M-I<ARIMS!K 
DBX QOODS CO. et aL 

(Sapreme Court of Oklahoma. March U, 
1S13.) 

fBytM»» hf tt« Oomrt} 
L Appial and Erkok (I 8Be»)— il^Tarr o» 

KuBoa— Fluho— Tuu. 

By reason of chapter 18, p. 35, Sesa. Laws 
1910-11, this court is without jurisdiction to 
entertain an appeal commenced in this court 
more than aiz months after the rendition of 
the judgment or final order complained of. 

[Ed. Note.— For other cases, Aee Appeal and 
Erro^ Cent Dig. if 1926, 1027; Dec. Dig. { 

2. Appbai. and Ebsob (| 847*)— PunonNO 

Api^bai/— TiiiK. 

The time within which to perfect an ap- 
peal nnder said statute dates from the rendi- 
tion of the Judgment or order appealed from, 
and not from uie entry thereof. 

[IM. Note.— For other cases, sea Appeal and 
Error, CenC I>ig. U 1807-1889; Dec Die- I 
847.*] 

Error from Superior Court, Custer County; 
J. W. Lawter, Judge. 

Action between U. O. Powell and another 
and the Johnson-Larimer Dry Goods Com- 
pany and others. Judgment In favor of the 
latter, and the former bring error. Dis- 
missed. 

M. L. Holcombe, of Clinton, for plalntUfs In 
error. A. J. Welch, of Clinton, for defend- 
ants In error. 

EU.YE8, C. J. [1] A motion to dismiss 
this appeal upon several grounds has been 
filed. We need to notice only one of the 
grounds urged. Judgment was rendered in 
the court below on March 13, 1912. On the 
18th day of the same month a motion for a 
new trial was overruled. A journal entry 
overruling the motion for a new trial was 
agreed to and filed and entered on the 27th 
day of the same month. The petition In er- 
ror was filed In this court on the 26th day 
of September, 1912, more than six months 
from the date of the overruling of the mo- 
tion for a new trial, and hence after the 
time allowed by chapter 18, p. 35, Sees. Laws 
1910-11, which provides that "all proceedings 
for reversing, vacating or modifying judg- 
ments, or final orders, shall be commenced 
within six months from the rendition of the 
Judgment or final order complained of." 

It Is well settled that this court Is with- 
out Jurisdiction to entertain an appeal that 
Is not commenced within the statutory time 
for commencing same. Healy v. Davis, 32 
Okl. 296, 122 Paa 157; Fairbanks-Morse & 
Co. V. Thurmond, 31 Okl. 612, 122 Pac. 167. 

[2] Nor does the fact that the entry of the 
order overruling the motion for a new trial 
did not occur until several days after the 
rendition of the order have the effect to ex- 
tend the time In which to perfect the appeal; 
for the statute provides that the time shall 
commence to run from the "rendition of the 



Judgment or order complained of," and not 
from the entry of such Judgment or order. 
Uiff V. Amott, 81 Kan. 672, 3 Pac. 625; 
Brown ▼. Clark et aL, 31 Kan. 621, 3 Pac. 
416; 2 Cyc. 797. 

The appeal is therefore dismissed. All 
the Justices concur. 

(3S Okl. 64») 
HONLET et aL V. FIRST NAT. BANK OF 
HOLDENVILLE. 

(Snpreme Court of Oklahoma. March U. 
1913.) 

(SvUaiut by the Court.) 

Appkai, ahd Ebbob (I 356*)— Tun tob Tak- 
ing PB0CEEDINQ&— DiSMISSAI.. 

Under chapter 18, p. 35, Sees. Laws of 
Oklahoma 1910-11, proceedings in error in the 
Supreme Court must be brought within six 
months from the date of the rendition of the 
judgment or order from which the appeal is 
sought to be taken; and when not so brought 
this court is without jurisdiction, and the same 
will be dismissed. 

[Ed. Note.— For other cases, a.ee Appeal and 
Error. Cient Dig. if 1926, 1927; Dec Dig. i 
356.*] 

Error from District Court, Seminole Coon- 
ty; Tom D. McKeown, Judge. 

Action between Frank Honley and anoth- 
er and the First National Bank of Holden* 
vlU& From the judgment, Honley and an- 
other bring error. Dismissed. 

D. O. Jennings, of HoldenvlUe, and J. A. 
Baker, of Wewoka, for plaintlfits In erroh 
Warren & Miller, of Holdenvllle, for defend- 
ant in error. 

DUNN, J. This case presents error from 
the district court of Seminole county, and is 
brought for the purpose of having reviewed 
errors alleged to have occurred on the trial 
of the cause. The motion for a new trial was 
denied on June 24, 1912, and the petition to 
error was not filed in this court until Jan- 
uary 13, 1913, or a iierlod of more than six 
months from the rendition of the judgment 
or order of which complaint Is made. 

Chapter 18, Bess. Laws 1911, p. 35, pro- 
vides that "all proceedings for reversing, va- 
cating or modifying judgments, or final or- 
ders shall be commenced within six months 
from the rendition of the judgment or final 
order complained of." Under the foregoing 
statute the motion to dismiss the appeal filed 
by the defendant In error must be sustained, 
as the statutory period within which an ap- 
peal Is allowable had expired when It was fil- 
ed. See Healy v. Davis, 32 Okl. 296, 122 
Pac. 157; Rolater v. Strain, 31 Okl. 58, 119 
Paa 992; Fairbanks-Morse & Co. v. Thur- 
mond et al., 31 Okl. 612. 122 Pac. 167; Lewis 
V. Kidd, 127 Pac. 257; Brooks et aL v. United 
Mine Workers of America et aL, 128 Pac. 236. 

The appeal is accordingly dismissed. 

HATES, a J., and TURNER and KANE, 
JX, concur. WILLIAMS, J., absent. 
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CARSON T. VANCE. 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(BpUmhu* iy (Ae Court.) 

1. Bbokebs (§ 54*)— Compensation — Peb- 
fobuance of contbaci. 

A real estate ageut authorized to sell land 
for another for a stated price for a certain 
compensation has earned his commission when 
he produces a purchaser ready, willing, and 
financially able to purchase the land upon the 
terms and conditions agreed upon. 

[Ed. Note.— For other cases, see Brokers, 
Cent Dig. H 76-81; Dec Dig. | 64.»] 

2. Appeal and Ebbob (t 889*) — Review — 
Amendments Reoarded as Made. 

Where, in an action for his commission on 
a sale of land, plaintiff declares upon an ex- 
press contract to jpay him 5 per cent, there- 
for, and evidence is introduced without objec- 
tion in effect that such commission is usual and 
customary, Jield, that the pleading is presumed 
to be amended so as to conform to the proof, 
that an instruction submitting to the jury the 
question of what is a reasonable commission is 
proper, and that the same having been found 
to be 6 per cent will not be disturbed. 

[EM. Note.— For other cases, see Appeal and 
Error, Cent Dig. {{ 3(521, 3022; Dec. Dig. « 
88».»1 

Error from Oklahoma County Court 
Action by Asa J. Vance against Mary O. 
Carson. From a judgment for plaintiff de- 
fendant brings error. Affirmed. 

Burwell, Crockett & Johnson, of Oklahoma 
City, for plaintiff in error. Everest, Smith 
& Campbell, of Oklahoma City, for defend- 
ant in error. 



TURNER, J. This action was commenced 
by Asa J. Vance, defendant in error, against 
Mary C. Carson, plaintiff In error, before a 
justice of the peace in Oklahoma City, to 
recover a commission on a sale of real es- 
tate. From a Judgment for plaintiff defMid- 
«ut appealed to the county court, and from a 
judgment against her there to this court 
The bill of particulars upon which the case 
was tried in the county court states: 
" * • • That the plaintiff was an agent 
and broker engaged In the selling of real 
estate upon commission. That on or about 
the 19th day of March the defendant listed 
with the plaintiff lots 9 and 10, block 6, in 
the Northwest addition to Oklahoma City, 
and promised and agreed to pay to the plain- 
tiff 5 per cent, of such price as plaintiff 
might obtain for her. That the plaintiff pro- 
cured a purchaser for the said real estate, 
who was then and there willing, ready, and 
able to purchase the same at and for the 
Fum of $2,000, which price and terms of sale 
were acceptable to and were ajtreed to by 
the said Mary C. Carson. Wherefore, the 
plaintiff prayed Judgment for the sum of 
ftOO." 

As the evidence, in that it shows that 



plaintiff, pursuant to his contract, produced 
a purchaser who was ready, willing, and 
financially able to make the porcliase at the 
price and upon the terms flxed by defend- 
ant, reasonably tends to support the ver- 
dict, the Judgment will not be disturbed. 
It discloses that In the early part of the 
year 1909 plalnttft was a resident of and en- 
;,'aged in the real estate business in Oklaho- 
ma City; that defendant was a resident of 
Omaha, Neb., and the owner of the lots de- 
scribed in the bill of particulars ; that about 
that time several letters were exchanged 
between plaintiff and defendant with refer- 
ence to a sale of the property by plaintiff for 
a commission; that about the middle of 
March she came to see plaintiff, and talked 
with him about the sale of the property, and 
listed the same with him for sale with no 
understanding as to his commission; that, 
after making several Ineffectual efforts to 
sell, he finally succeeded In getting an offer 
from a Mr. Henley for $2,000, one-half cash 
and the balance payable in 6 and 12 months, 
secured by a mortgage on the lots, with In- 
terest, which she refused to accept, inslstlne 
on $2,000 cash. Later she again called at 
the office of plaintiff, at which time he call- 
ed Henley up over the telephone, and after 
some talk with him, which plaintiff then and 
there repeated to defendant, the minds of 
Henley and defendant met and she agreed 
to accept his offer of $2,000, to be paid $1.- 
000 cash when the papers were signed. $800 
as soon thereafter as certain notes of the 
purchaser, whose discount In bank had been 
arranged for, could be cashed, and $200 pay- 
able in 60 days, evidenced by Henley's notes 
payable to her; that, as soon as this con- 
tract was made, defendant told plaintiff to 
got Henley's check, and that she would meet 
him again there at his office at 2 o'clock that 
afternoon, and execute the necessary impers ; 
that plaintiff did as she requested, and got 
check for $500, and met plaintiff as appoint- 
ed, whereupon she refused to be bound, stat- 
ing that she had sold the property to anoth- 
er for $2,000 cash, and, refusing to pay the 
commission, plaintiff brought tliis suit. 

[1] The testimony further discloses that 
Henley was ready, willing, and financially 
able to buy. and would have done so. had 
defendant stood by her contract; thnt the 
usual and customary commls.<!lon was 5 per 
cent, or $100, as nllowed by the Jury. This 
case is governed b.v the law laid down by 
us in Birch v. McNaught, 23 Okl. 634, 101 
rac. 1049, where In the syllabus we said: 
"To entitle McNaught to recover, the bur- 
den of proof was upon him to show that he 
hud found and produced a purchaser who 
was ready, willing, and financially able to 
make the purchase of the property at the 
price, and within the time, and upon the 
terms fixed by Birch." This for the reason 
that such was all the agent undertook to do. 
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"The general role Is that, in order ft>r a 
real estate broker to be entitled to conipen- 
satioo or commission, he must have perform- 
ed hl8 fall duty towards his employer, and 
have accomplished all he nndertook to do." 
28 Am. & Eno. Law, 914. 

[I] We are therefore of the opinion that 
plaintiff is entitled to recover — that is, tin- 
less there is merit in defendant's next con- 
tention, which is: "That evidence nowhere 
discloses thnt there was ever any promise 
or agreement upon the part of the defendant 
to pay a commission of 5 per cent. The 
plaintiff Iiimself makes no attempt to prove 
that there was such an agreement. The only 
attempt to prove the amount of compensa- 
tion to be allowed was when, after the in- 
stmctions Iiad been given to the Jury, he 
obtained leave to reopen the case, and put 
Mr. Vance on the stand, who testified that 
the usual and customary commission for the 
sale of real estate during the mouth of 
March, 1909, in Oklahoma City, was 6 per 
cent He did not testify that S per cent 
was a reasonable commission, but only that 
it was the usual and customary commission." 
All of which is true, and from which de- 
fendant contends that: "Kven though under 
the pleadings the Instruction given was per- 
missible, the evidence offered or produced by 
the plaintiff wholly falls to establish what a 
reasonable commission is." The Instruction 
complained of reads: "Now if the plaintiff 
establishes this, as stated, he is entitled to 
recover whatever you believe is a reason- 
able commission for his services performed 
In the matter, not to exceed the amount sued 
for In this case, to wit, $100." WhUe the 
bill of particulars declares upon an express 
promise to pay plaintiff a 5 per cent com- 
mission, and ttie proof falls as to that al- 
legation, yet as the evidence, introduced 
without objection, proves that such a iier 
cent was usual and customary, the pleading 
is presumed amended so as to conform to the 
proof and to Justify the instruction. St 
Paul, etc., Ins. Co. v. Griffin, 124 Pac. 300. 
That being true, what we said In Roberts 
v. Markham, 20 Okl. 387, 109 Pac. 127, dis- 
poses of tills point: "It is contended by 
plaintifl in error that there was no evidence 
tending to establish the amount of the 
agent's compensation by contract If there 
was evidence tending to show an express or 
implied contract as to the agency, and no 
agreement as to the amount of compensation, 
there being evidence introduced without ob- 
jection as to the reHRonable or customary 
value of such compensation, such evidence 
would be sufficient to sustain the finding of 
the court" 

Finding no error in the record, the Judg- 
ment is affirmed. All the Justices concur, 
except WILLIAMS, J., absent and not par- 
ticipating. 



BOARD OF COUNTS' COM'RS OF LIK- 
COLN COUNTY v. ROBERTSON. 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(SyUa'bvt Ip the Court.) 

1. Appeal and Ebbor (8 70*)— Motion fob 
Judgment on Pueadinos— Entbt of Juno- 
wtnt. 

A motion for judgment on the pleadings is 
in effect a general demurrer, and under section 
C067, Conjp. Laws lUOO, an order denying the 
same Is appealable to tiie Supreme Court al- 
though no judgment on the issues is rendered 
thereon. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. §§ 307-378, 3SC, 411; Dec 
Dig. I 70.»] 

2. DKAINS (I 18*)— DiSTEICT AND PBOSECCT- 
INU ATTOBNEYS (I 9*)— COUMIBSIONISBS FOB 
DBAINAUB DiSTBIOT— EIIPI.OTUSNT OF As* 
XOBNEY— AUTnOBITY. 

A board of county commissioners acting 
as commissioners for a drainage district has 
authority to employ attorneys in order to pros- 
ecute or defend the formation of such district, 
and it is not part of the oHicial duty of the 
county attorney of the county withm which 
such district is located to act as such. 

[Ed. Note.— B^or other cases, tee Draina, 
Cent Dig. H 11, 13; Dec. Dig. i 18;* District 
and Prosecuting Attorneys, Cent Dig. tj 36, 
37; Dec. Dig. 19.*] 

3. Counties (| 204*)— Dbai:?aoe District- 
Claims— Allowanck— Review BY COBNTT 
Commissioners. 

The board of county commissioners as 
such has no authority or jurlsdictiun to re- 
audit and disalluw a legal claim previously au- 
dited and allowpd by such board while acting 
as drainage commissioners in the formation of 
a drainage district. 

[Ed. Note. — For other cases, see Counties, 
Cent Dig. {§ 312, 316-321, 337; Dec. Dig. | 
204.* 3 

Error from District Court Lincoln Coun- 
ty; Chas. B. Wilson, Jr., Judge. 

Proceeding by J. B. A. Robertson for the 
allowance of bis account as attorney for a 
drainage district In Lincoln County. A mo- 
tion for a Judgment ou the pleadings by 
Robertson having been denied, the Board of 
County Commissioners brings error, and Rob- 
ertson alleges cross-errors. Reversed and re- 
manded. 

Dale & Blerer, of Guthrie, and W. L. John- 
son, of Chandler, for plaintiff in error. J. 
B. A. Robertson, of Oklahoma City, pro ae. 

DUNN, J. This case presents error from 
the district court of Lincoln county, and 
arises out of the employment by the board of 
county commissioners, acting as commission- 
ers for the Deep Fork drainage district, lo- 
cated In that county, of J. B. A. Robertson, 
E^q., defendant in error, as its attorney, in 
the organization and litigation growing out 
of the creation of that district The record 
discloses that on August 12, 1910, defendant 
in error presented to the said board of coun- 
ty commissioners so acting the following ap- 
plication: "To the Honorable Board of Coun- 
ty Commissioners of Lincoln County, Okla- 
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homa — Gentlemen: I hereby make applica- 
tion to your honorable board to be employed 
by you as counsel for the legal work to be 
done and required In the so-called Deep Fork 
drainage district, said employment to be 
made by virtue and authority of the drainage 
law of the state, and paid for as provided by 
law and the estimate of the viewers filed in 
the office of the county clerk ; the value of 
said service to be fixed by you in accordance 
to the amount and value of services perform- 
ed. Respectfully submitted, J. B. A. Bobert- 
son." 

Whereupon the said board, taking action 
thereon, unanimously passed the following 
resolution: "Whereas, by virtue of the con- 
templated public improvement about to be 
made in Idncoln county, Oklahoma, common- 
ly known as the Deep Fork drainage ditch, 
and the other supplementary ditches thereto, 
there Is absolute need of legal advice and as- 
sistance in addition to the county attorney, 
the work entailing more labor than one man 
can do and perform, and this board, the coun- 
ty clerk, the county surveyor and engineer 
and other interested parties needing the con- 
stant advice on the many questions arising 
by reason of the improvements aforesaid; 
and whereas, great damage will be done to 
the interested parties in said drainage dis- 
trict If the work is not properly done and the 
various interests of the county and the In- 
dividuals properly protected; and whereas, 
said service will require the entire time of at 
least one competent attorney in addition to 
the county attorney ; whereas, Mr. J. B. A. 
Bobertsou has made application to this board 
to be employed as such attorney and he be- 
ing a competent attorney and not disqualified 
In any way: Therefore, be It resolved by the 
board of county commissioners of Lincoln 
county, Oklahoma, in session assembled this 
13th day of August, 1910, that the proposi- 
tion of employment made by said J. B. A. 
Bobertson to this board this day be and the 
same is hereby accepted ; and he Is hereby 
employed by the board as assistant to the 
county attorney for the aforesaid purpose, 
I. e., to advise this board, the county officers 
having duties to perform by virtue of said 
proposed Deep Fork drainage district and to 
appear in any and all courts and to prepare 
and file all necessary suits and to answer 
and defend any and all suits and to prepare 
all necessary papers and to do and perform 
fully all the duties pertaining to his said 
office as attorney in such matter in conjunc- 
tion with the county attorney or by himself 
alone as may be necessary to facilitate the 
said work, and he is hereby authorized to 
proceed at once to the discharge of his duties 
as such attorney and his services shall be 
paid out of the special assessment (as provid- 
ed by law) In said public Improvement and to 
be In such sum as the amount and character 
of his said services shall be worth." 

Thereafter, and on January 6, 1911, the 
question of tbe amount of fees earned and 



due to the said attorney for the said employ- 
ment came before the said board of drainage 
commissioners for action, and the following 
agreement or account stated was entered into 
between them: 

"In the matter of compensation of attorney 
for Deep Fork drainage district No. 1, agree- 
ment as to fees due attorney: Whereas, this 

board by resolution, passed on the day 

of , 1910, employed J. B. A. Bobertson 

as attorney for Deep Fork drainage district 
No. 1, lincoln county; and, whereas, said 
attorney at once entered upon the discharge 
of his duties as such attorney and has in 
a manner satisfactory to the board and the 
best interests of the said district discharged 
all the duties of his said office ; and, where- 
as, the term of all members of the board are 
about to expire and it is necessary that the 
compensation of the said attorney be fixed by 
this board before the end of the official year ; 
and, whereas, it is within the personal knowl- 
edge of all the members of this board that 
said attorney has appeared In the federal 
court for the Western district of Oklahoma, 
In three railway injunction cases, and has 
made appearance in the Circuit Court of Ap- 
peals of the United States, at St t<ouls. In 
the three appealed cases by the said railways, 
and has tried about fifty cases before this 
board and several in the district court, in- 
cluding one appealed from this board In the 
matter of issuance of county warrants, and 
has prepared copy for the issue of bonds al- 
ready printed and has proof read the same, 
and has corresponded with bond buyers and 
contractors at his own exi>ense, and has at 
all times since his said employment been con- 
stantly employed in and about the proposed 
Improvement and has advised this board 
since his said employment at all times con- 
cerning the said Improvement; and, whereas, 
said Improvement required various trips to 
the capital of the state for consultation with 
the State Treasurer and the Commissioners 
of the School Land Office, as well as the Gov- 
ernor and members of the state Legislature 
relative to the payments of the assessments 
against the school lands embraced in said 
district, and said attorney has done and per- 
formed the preliminary work looking to the 
introduction and passage of a bill appropri- 
ating the said assessments due In money; 
and whereas, the said improvement being a 
gigantic undertaking entailing an estimated 
cost of over $800,000.00 and practically all 
the time of the said attorney has been taken 
up with the said work, the same entailing 
great worry, effort and energy on his part: 
It is therefore agreed by the parties here»« 
that the said J. B. A. Robertson, as such at- 
torney, shall have and receive as and for his 
full compensation (including retainer fee for 
the entire work) up to January 1, 1911, the 
sum of five thousand dollars to be paid out 
of the assessments levied against the proper* 
ty in said Deep Fork drainage district No. %, 
Lincoln county, Oklahoma, this to be the nc- 
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dltion to tbe snzn of seventy-five dollars due 
tbe county for office rent from the said J. B. 
'A. Robertson. Witness our hand tbls 6th 
day of January, 1911. George F. Clark, 
Chairman, R. A. Morrow. 

"I certify that Judge Robertson did to 
the best of my Icnowledge perform services 
claimed but am not In a position to say 
what said services are worth. Jacob Am- 
berg. 

"I accept the above sum In fbll settlement 
up to January 1, 1911. 3. B. A. Robertson, 
Attorney for Deep Fork Drainage District 
No. 1." 

Subsequently the personnel of the board 
of county commissioners changed, and, on 
defendant In error flilnff his approved ac- 
count properly verified before it for allow- 
ance. It was disallowed, and an appeal was 
prosecuted to the district court On coming 
on for hearing before the said court, defend- 
ant In error filed a motion for Judgment on 
the pleadings, which, after consideration by 
the court, was denied. On the approval of 
the account by the said drainage board 
which made the contract, a number of pri- 
vate citizens petitioned the county attorney 
to take an appeal from its action to the dis- 
trict court, which was attempted to be done, 
but which appeal in the district court was 
dismissed, from which action the county at- 
torney appealed to this court, which, how- 
ever, after its lodgment here, he filed motion 
to dismiss, thereby disposing of that branch 
of the case. From the action taken by the 
court in denying his motion for Judgment 
on the pleadings, defendant in error filed a 
cross-petition in error, and insists here that 
the said motion should have been sustained. 
The cases in the district court were consol- 
idated and are argued and briefed together 
In tbls court. 

Three proiwsltlons are urged against the 
allowance of the Judgment asked for by de- 
fendant in error : First, that an appeal does 
not lie from the order denying tbe motion 
for Judgment on the pleadings ; second, that 
the board of county commissioners acting as 
commissioners for the drainage district lack- 
ed the authority to make the employment; 
third, that if pos.sessed of the authority, the 
amount allowed was excessive. 

[1] Considering these objections in the or- 
der namt'd. this court, following the Supreme 
Court of Kansas, has held, in the case of 
Cobb V. Wm. Kenefick Co., 23 Okl. 440, 100 
I'ac. .545, that a motion for Judgment on the 
pleadings, although unknown to the Code, 
is a common and permissible practice and Is 
in effect a demurrer. Section 6007, Comp. 
l4iws 1909, provides that "the Supreme Court 
may also reverse, vacate or modify any of 
the following orders of the district court or 
a Judge thereof: First ♦ • • which 
• • * sustains or overrules a demurrer." 
And that such order is appealable although 
no final Judgment is rendered thereon, see 



Burdick New Trials and Appeals, i 163; 
United States Express Co. v. State, 125 Pac. 
449: Bartholomew v. Guthrie, 71 Kan. 705, 
81 Pac. 401. In the case last cited It is held 
on this identical section of the Kansas stat- 
ute ttiat error would lie to the Supreme 
Court from a decision of the district court 
which sustained or overruled a demurrer, 
even when no Judgment on the issues was 
rendered. Under these circumstances, the 
motion of plaintiff in error to dismiss the 
appeal of defendant in error must fall. 

[2] The insistence that it was the official 
duty of the county attorney of the county 
to serve as the attorney of the board of 
drainage commissioners arises from a mi:^ 
conception of t>oth the scope of Ills duties as 
laid down and provided for by the statute 
and also from the character and nature of 
the said board. Under the drainage act and 
its amendments (chapter 32 of Comp. Laws 
1900, and chapter 79, Sess. Laws 1910), a 
drainage district is a separate, Independent, 
and distinct entity from the county Itself. 
It is not brought into existence or created 
for the purpose of either county, township, 
or any other species of municipal govern- 
ment. It presents merely a voluntary or in- 
voluntary association of a number of people 
whose lands lie within a certain drainage 
belt under which certain improvements are 
made which increase the utility and value 
of the lands therein, and which is recognized 
and controlled by the statutes of tbe state 
for the reason that It conduces to tbe gen- 
eral welfare of the people of tbe county or 
of the state. The people primarily interest- 
ed in the project are always those whose 
lands are benefited or damaged and wbo 
either pay for the benefits or receive pay 
for the damages. The statute fixing the du- 
ties of the county atttHmey relates in no 
particular whatsoever to sudi a project aa 
this, and he is neither elected nor paid by 
the county to devote his time and attention 
to prosecuting or defending the necessary 
legal details essential to the proper forma- 
tion of such district Moreover, In the pre*- 
ent case the agreement entered into with 
defendant in error and the board of drain- 
age commissioners shows that the services 
contemplated and required to be performed 
were not only in the courts held within Lin- 
coln county, but that bis duties carried him 
to the capital of the state, to the federal 
courts within the state, and the federal Cir- 
cuit Court at St. Louis, all of which em- 
ployment was manifestly beyond the official 
dnty of the county attorney to perform. Un- 
der these circumstances the employment of 
defendant in error by the board of county 
commissioners acting as commissioners for 
tbe dmtnage district was in our Judgment 
a valid and legal charge against the said 
district. 

[S] We next come to the proportion that 
tike amount of the fee allowed by the drain- 
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age coftimiBSlonerB was to excess of the val- 
ae of the services, and that the board of 
county commisBioners acting as the commia- 
sloners for the county, or the district court 
on the appeal from the disallowance of the 
agreed price when presented to the said 
county commissioners, could revise and had 
Jurisdiction and authority to determine the 
amount thereof. This contention is likewise 
in our judgment predicated upon a failure 
to properly understand the nature of the 
board of drainage commissioners, and grows 
out of the fact that, under the provi^ona of 
the drainage act of Oklahoma, it liappens 
that the auditing board of the county, to 
wit, the t>oard of county commissioners, is 
made the commissioners of the drainage dis- 
trict Acts similar to the one here nnder 
construction are contained in a great many 
of the states, and different bodies are select- 
ed as commissioners to organize drainage 
districts. For instance. In North Dakota, 
three freeholders are selected by the Iward 
of county commissioners to act as the board 
of drainage commissioners. Bev. Codes of 
North Dakota 1895, { 1445. In Illinois, un- 
der dUFerent proceedings, the commissioners 
of highway of each township are drainage 
commissioners. Rev. Stats, of Illinois 1909, 
c. 43, ( 75. And nnder section 129, Id., the 
commissioners are elected by the landowners 
witliln the district In Missouri a board of 
supervisors are likewise elected. 2 Rev. 
Stats. Mlssonri 1909, i 5607. In Indiana the 
drainage commissioner' is appointed by the 
board of county commis^oners. Rev. Stats, 
of Indiana 1897, { 5844. In Wisconsin, after 
the organization of the district by the court 
in which the petition is filed, the court ap- 
points three competent persons to act as 
commissioners. Wisconsin Stats. 1911, { 
1879. In California, the board of supervis- 
ors of the county wherein the district lies 
apiMlnts three persons to serve as trustees. 
6 Gen. Laws of California, p. 370. In Ne- 
braska, after the organization of the dis- 
trict by the court on petition filed, the own- 
ers of the real estate therein elect a board 
of five supervisors to conduct its affairs. 
Cobbey's Ann. Stats, of Nebraska 1911, | 
C665. 

The duties of all of these difTerent boards 
are virtually the same as the duties of the 
board of county commissioners acting as such 
drainage commissioners under the Oklahoma 
drainage act They are set forth in section 
.<t045, Comp. Laws 1909, as follows: "Said 
commissioners shall Iiave exclusive Jurisdic- 
tion to hear and determine all contests and 
objections to the creation of such district and 
all matters pertaining to the same, and said 
commissioners shall have exclusive jurisdic- 
tion in all subsequent proceedings of the dis- 
trict when organized except as hereinafter 
provided, and may adjourn hearing on any 
matter connected therewith from day to day, 
and all judgments rendered by said commis- 



rioners in relation thereto sliall be final, ex- 
cept as herein otherwise provided. The term 
■commissioner' as used in this act, shall mean 
the board of county commissioners." Section 
3054, Id., as amended by section 6, c 7^, 
Sess. Laws 1910, provides for the method of 
payment of tl>e costs incident to the organi- 
zation of the district, and reads as follows: 
"No assessment stiall be made for the benefit 
to any land upon any other principle tlian 
that of such benefits derived, and all the as- 
sessments sliall be made on the basis of ben- 
efits accorded by reason of the construction 
of the improvement and of giving an outlet 
for draini^^ and the various tracts included 
in the whole acreage benefited, in proportion 
to the lieneflta to each tract accorded. In 
estimating damages the viewers and commis- 
sioners shall take into consideration the hind 
and drains appropriated and the direction of 
the drain across the land. The estimate for 
location expenses shall include the amount of 
costs reported by the viewers, and reason- 
able provision for properly inspecting and re- 
ceiving the work, and all fees of otUcers, as 
herein provided, including making of record 
and executing all orders and processes of the 
commissioners, together with the fees of 
clerics, engineers and other experts, and the 
fees for all publications required by this act" 
It is the fact that in CHclaboma the board 
of county commissioners Iiave been made the 
drainage commissioners which has produced 
the confusion. If some other body tiad tieen 
selected to perform the duties of the drain- 
age commissioners as in the states alwve re- 
ferred to, the agreed or stated account on 
coming to the board of county commissioners 
for allowance would liave and should have 
beoi without question aJlowed, and warrant 
issued therefor. With the amount of the 
bill presented, the board of county commis- 
sioners as such had absolutely no Jurisdic- 
tion and no authority. Its sole duty was to 
ascertain whether it lias l>een properly al- 
lowed by the drainage commissioners and 
was properly presented to it, and, when It 
had done this, the balance of Its duty was 
purely ministerial, and defendant in error 
would liave l>een entitled to a writ of man- 
damus compelling its auditing and allowance. 
The claim presented did not create an in- 
debtedness of the county, but was an Indebt- 
edness incurred by the drainage district and 
was due and owing by It ; the county tempo- 
rarily advancing the necessary funds to ena- 
ble the parties Interested In such district to 
create the same. Section 3064, Comp. I^ws 
1909. This same question appears to liave 
arisen both in Illinois and North Dakota, 
whose acts are in many particulars similar 
to the one in this state. The Supreme Court 
of Illinois, in the case of Vandalia Drainage 
District V. Hutchins, 234 III. 31, 84 N. E. 715. 
disposing of this proposition, said: "A fiilr 
construction of this art requires that in its 
practical enforcement such incidental expens- 
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ea as attorhtytf, engineers', sorreyon', and 
commlsslonerB' fees mnst be Incurred In the 
necessary preliminary work before the as- 
sessment Is qiread or levied, but mtiat be In- 
cluded In the original estimate and paid out 
of the original assessment" 

The Supreme Court of Korth Dakota, In 
the case of Erickson et aL T. Cass County et 
al., 11 N. D. 494, 92 N. W. 811, said: "Nei- 
ther do we find that charges for unauthorized 
items were included in the cost of the drain, 
as alleged by appellants. The Items objected 
to are bridges, attorneys' fees. Interest, inci- 
dental expenses, publishing notices, clerks' 
fees, office rent, furniture, printing, books, 
and supplies. It is patent that a work of 
the magnitude of this ditch might very prop- 
erly Inrolve expenditures such as are object- 
ed to. It was plainly the intention of the 
Legislature to provide for the allowance and 
Inclusion of all Items of expense which would 
fairly contribute to the establishment, oos- 
atruction, and maintenance of drains — a 
course which is absolutely necessary under 
any practical drainage law. Drains cannot 
be constructed unless funds are provided to 
pay such expenses as properly enter into 
their construction, and no other source exists 
for obtaining funds than assessments of ben- 
efits. Section 1466, Rev. Codes, provides that 
the cost of the drain shall include all the ex- 
pense of locating and establishing the same. 
Including the cost of the right of way, the 
drain commissioners' fees, cost of survey, 
cost of building bridges and cnlverts, interest 
on warrants issued or to be issued, amount 
of the contracts, and 'all other expenses.' 
This section is broad enough to Include all 
Of the items to which appellants object, and 
all of which we find contribnted to the estab- 
lishment and construction of the drain, and 
were therefore legitimate charges to be con- 
tracted for and allowed by the board In the 
exercise of a sound and reasonable discre- 
tion. Whether the sums allowed in each in- 
stance were correct, we need not inquire. 
They met the approval of the tribunal creat- 
ed by law to pass upon them. The board 
acted within its jurisdiction In making the 
allowances, and there is no claim that they 
acted fraudulently. That the items were 
proper expenditures cannot be doubted. See 
BuUer T. City of Toledo. 5 Ohio St 225. It 
hardly need be said that the authority of 
drainage boards Is not arbitrary or onlimit- 
ed, and that landowners and others Interest- 
ed are not remediless against usurpations of 
Jurisdiction. They may Invoke the same rem- 
edies against attempted usurpatlcms of au- 
thority as are available as against other in- 
ferior boards acting in excess of their juris- 
diction." 

There Is no daim in the case at bar that 
there was any irregularity or fraud entering 
into the presentation or allowance of the 
daim here in question. Under these circum- 



stances, the motion for Judgment on the 
pleadings should have been snstained, and 
the case Is remanded to the district court 
with authority to proceed as provided for in 
section 1694, Comp. Laws 1909, to render 
judgment or to return the claim to the board 
with an order to proceed, requiring it to al- 
low tlie claim In accordance with law. 

BATES, O. 3., and TURNER and KAIfB, 
JJ.,. cojDcar. WILLIAMS, J., not iNutlclpat- 

ing. 



(ss OM. ns> 
In re BOARD OF EDTJCA-nON OF CITT OF 
PERRY. 

(Supreme Court of OMahoma. March 11, 
1913.) 

(Bi/lltthui hy (k« Court.) 

L JUDOMENT (I 675*)— RBS JUDICATA— PaB- 

TIIES— InTEBVENTION. 

Tlie owner of several Judgments agaiuBt a 
board of education is not cooctuded by a judg- 
ment against their validity in a suit by the 
board against its treasurer to mandomus him 
to pay certain judgments. In which said suit 
the dormancy of the judgments soueiht to be 
concluded was directly Involved, althonph the 
owner of said judgments employed counsel in 
that suit, and urged their validity, and as- 
sumed the conduct of and actually engaged In 
said suit 

[EM. Note.— For other cases, see Judgment 
Cent Dig. U U90, 1191, U94: Dec. Dig. ( 
675.*] 

2. Limitation or Actions (| IB*)— Aobeb- 

llERT TO WaIVB— ESTOPPBt. 

Where public property of a board of edu- 
cation cannot be seized on execution, and the 
board enters into a valid agreement with judg- 
ment creditors to apply the judgment fund to 
judgments in order of entry and complies there- 
with, it cannot after the expiratios of the 
statutory period when a Judgment becomes 
dormant for failure to issue execution, plead 
the statute of limitations as a bar to those 
judgments not yet reached for payment under 
the agreement The l>oard of education is 
estopped both on the contract and on the 
ground of equitable estoppeL 

TEd. Note.— For other cases, see Limitation 
of Actions, Cent Dig. ii 62-66; Dec. Dig. i 
15.*] 

E^ror from District Conrt, Noble County ; 
Wm. Bowles, Judg& 

Proceeding by the Board of Education of 
the City of Perry to fund certain judgment 
indebtedness of the board and to determine 
the validity of certain of the judgments, In 
which J. B. Beadles and others, owners of 
certain of the judgments. Intervened. From 
a decree declaring the Judgments void, and 
not a legal indebtedness against the board. 
Beadles brings error. Reversed and re- 
manded. 

Devereux ft Htldreth and Dale, Blerer & 
Hegler, all of Onthrie, for plaintiff in error. 
H. B. St Clair and H. A. Johnson, both of 
Perry, for defendant In error. 

TURNER. J. On June 8, 1910, "the board 
of education of the city of Perry of the state 
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of Oklaboma," a. corporation, commenced 
proceedings In the district court of Moble 
county, the object of which was to fund cer- 
tain judgments outstanding against the board 
by an issue of negotiable coupon bonds pur- 
suant to section 25 of the Schedule to the 
Constitution, and an act entitled "An act to 
enable counties, municipal corporations and 
boards of education of any city or school 
districts to refund their Indebtedness, ap- 
proved March 11, 1905." Laws 1905, c. 9, 
art. 3. The petition set forth a list of its 
outstanding judgment Indebtedness accrued 
prior to November 16, 1907, marked "Exhibit 
A," which Is admitted to be vaUd; alio a list 
of Judgments marked "Exhibit B," rendered 
and entered against the board prior to that 
time, which it alleged were dormant, and 
constituted no part of the judgment indebted- 
ness of the board, for the reason that the 
same had been rendered and entered more 
than six years prior to said date and had 
not been revived, and for the further rea- 
son that no process had issued to enforce 
the payment of the same. 

The petition, among other things, sought to 
have the validity of said Judgment indebted- 
ness determined, and alleged that an arrange- 
ment had been made with all valid judgment 
holders for funding the same at par and ac- 
crued Interest with the funding bonds of 
the school district; that, by prior resolution 
of said board, said bonds had been duly au- 
thorized and directed to issue upon the ad- 
judication and approval of the court; that 
the form of bonds and Interest coupons had 
been prescribed, and due provision made for 
the necessary tax to pay said interest when 
due, and to provide a sinking fund to pay 
said bonds at maturity, and prayed that the 
amount of the valid judgment Indebtedness 
outstanding against said board be determin- 
ed by the court, and that the board be or- 
dered to issue, etc. Thereafter came J. B. 
Beadles, L. N. Beadles, partners aa J. B. 
Beadles & Sons, and, in effect, alleged them- 
selves to be the owners and assignees of 18 
of the 26 judgments set forth in Exhibit B, 
and by answer put In issue the validity of 
said judgments, and alleged that for certain 
reasons the board was estopiied to assert 
their dormancy. IJke answers were filed 
by the owners of the remaining judgments 
set forth in said exhibit. After reply, in 
effect, that said Beadles were estopped to 
assert the validity of said judgments, and 
that the other judgments were barred by the 
statute of limitations, there was trial to the 
court and Judgment for the board declaring 
said judgments and each of them "void and 
dormant, and no legal indebtedness against 
said board." The Beadles alone bring the 
case here. 

The sole question involved Is the dormancy 
of their Judgments. The record discloses 
that, being pressed by Judgment creditors, 
the board met July 14, 1S99, when, as shown 



by its minutes: "The matter of paying off 
judgments pro rata and bonding was refer- 
red to finance committee, and they to confer 
with Attorney Quick and report at next meet- 
ing." On June 4, 1900, it was: "Moved that 
Treasurer Todd is hereby requested to pay 
out money pro rata — money now held by 
him — ^pro rata, on judgments against the 
district Motloi^ received no second. On mo- 
tion the matter was referred to finance com- 
mittee and Attorney Quick." On July 6, 
1900: "On motion. Treasurer Todd was re- 
quested to hold the money now in bis hands 
belonging to the district as a judgment fund 
until further directed by the board. On mo- 
tion the attorney for the board was instruct- 
ed to defend all cases where there is any 
doubt as to the legality of their claim." And 
on November 5, 1900: "Letter read by secre- 
tary from R. J. Edwards, of Oklahoma City, 
this territory, regarding the payment of judg- 
ment against this district In order of their 
rendition. Said Edwards writes both as an 
attorney and as holder of about fifteen thou- 
sand dollars of the Judgment against the 
board. Mr. Beadles holding five or six thou- 
sand dollars represents with him about four- 
fifths of the Judgment indebtedness. They 
agree upon the plan. Plan proposed by let- 
ter discussed. It being perfectly fair and 
reasonable It was moved and seconded that 
this board acquaint Mr. Todd, treasurer of 
this school district, with their desire to pro- 
ceed after the plan already mentioned, name- 
ly, paying Judgment indebtedness In the or- 
der of their rendition, as the only practical 
way to wipe out the total debt in the near 
future. Motion carried." Thereafter Mr. 
Todd wrote thus: "To the Judgment Cred- 
itors of the School District 62, Board of Edu- 
cation of the City of Perry, Oklahoma: I, 
as treasurer, through the advice and consent 
of the board of education, have formulated 
the following plan to liquidate the judgment 
Indebtedness of said school district All cred- 
itors who are conversant with the facts know 
that on October 3rd, 1804, the school district 
bonded for $18,000.00, having at that time a 
floating warrant Indebtedness of $10,000.00, 
making a total indebtedness of $28,000.00, 
the limit of indebtedness that could be legal- 
ly contracted under the United States Stat- 
utes, limiting the amount of debt which ma- 
nidpal corporations can create to four per 
cent, of the assessed valuation. The assess- 
ed value at that time being In round num- 
bers $700,000.00, four per cent, making a pos- 
sible legal Indebtedness of $28,000. Short- 
ly after this debt was created it was decided 
that lots in the city of Perry not deeded by 
the town site board to the Individuals were 
not subject to taxation, this item with the 
subsequent depreciation of the value of city 
property, reduced the valuation to below 
$400,000.00, which has since steadily Increas- 
ed until now we have a valuation approxi- 
mately $450,000.00. In the meantime school 
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i)ulIdlngB bave been erected costins far in 
excess of the amount raised by bonds, build- 
ings more expensive tlum tbe original esti- 
mates. This with a yearly deficit of funds 
in the early days to meet the current ex- 
pense run up a warrant Indebtedness of 
$29,000.00, of this amount about $19,000.00 
has been put Into judgments. At this point 
the school board thought it advisable to al- 
low no more Judgments, hence informed the 
warrant holders that In the fntnre the 4 
per cent. limit would be pleaded, and no judg- 
ments have been taken for about one year. 
Eighteen mouths ago a peremptory manda- 
mus was asked by one judgment creditor In 
the Supreme Court, requesting an order (2) 
to compel a levy to be made sufBclent to pay 
Judgments, which was refused by the Su- 
•preme Court of the territory. In considera- 
tion of all these facts we are placed in the 
position, as public servants, to decide be- 
tween standing on the technical legal rights 
and refusing payment in total or recognizing 
our moral obligations to pay the debt. Pub- 
lic sentiment is divided with a predominant 
disposition to finally pay out if It can be 
done without oppressing the taxpayer. It 
la a controverted legal point as to whether 
payment on the Judgments shall be made In 
order of rendition or pro rata and no party 
at interest has ever been willing to take the 
Initlatorj' steps to determine the issue. The 
payment pro rata involves an endless com- 
plication of court records in entering the 
pro rata payments which under the present 
laws and valuations could not exceed six or 
seven per cent, per annum, not as much an- 
nually as the accruing Interest — many of the 
judgments are small. In view of these facts, 
we have thought that if a written waiver of 
the right (if such right exists) of each judg- 
ment creditor who may be affected to pay- 
ment pro rata be signed by each creditor, 
we might then see our way clear to finally 
liquidate the whole judgment indebtedness; 
and if such waiver be signed by each cred- 
itor, we as a board pledge our official and 
personal Influence to carry out the above 
plan and ask that tbe inclosed waiver be 
signed and mailed to us by return mail. Geo. 
Todd." To which each judgment creditor, 
save one, resiKtuded by signing said waiver, 
which reads: "I, the undersigned judgment 
creditor, holding judgmeut of record agiiinst 
the board of education of the city of Terry, 
Noble county, Oklahoma territory, hereby ask 
that the school treasurer pay all judgments 
against the board of education of the city of 
Perry, In order of rendition, hereby waiving 
right (if such right exists), to payment pro 
rata and this waiver shall apply to grantees 
and assigns; said judgment was rendered 

, 18 — , for the sum of dollars." 

The record further discloses that pursu- 
ant to this arrangement, which was made 
with all judgment holders save one, the 
board of education paid all judgments In 



the order of their rendition down to Judg- 
ment No. 29, belonging to J. B. Beadles aft- 
er which, in the fall of 1905, It stopped pay- 
ment, and refused to pay any more. Includ- 
ing tbe judgments in question. It is Insisted 
by the board, as to the 16 judgments set 
forth In Exhibit B as belonging to said 
Beadles, that they are estopped to assert 
their validity by reason of the record In 
the case of Chas. L. Wenner v. Board of 
Education of the City of Perry, Okl.. 25 Okl. 
515, 106 Pac. 821. As these 16 judgments 
are conceded to be tbe same Judgments 
passed on In that case, where they were held 
to be dormant and to constitute no valid 
Indebtedness against tbe district, it seems 
that the point Is well taken; that Is, If the 
Beadles are bound by the judgment in that 
case, and If all that was there decided, or 
might have been, is res judicata as to them. 
That was a suit in mandamus brought by 
said board against Charles L. Wenner, treas- 
urer of tbe board, to compel him to pay 
these and other judgments out of a judgment 
fund In bis hands. The question was, as 
here, whether these judgments were dormant 
because of section 4635 of Wilson's Statutes 
of Oklahoma (Snyder's Statutes of Okl. 
1909, I 5669), which reads: "If execution 
shall not be sued out within five years 
from the date of any. Judgment that now Is 
or may hereafter be rendered, In any court 
of record in this territory, or If five years 
shall have intervened between the date of 
the last execution Issued on such Judgment 
and the time of suing out anotb^ writ of 
execatlon thereon, such Judgment shall be- 
come dormant, and shall cease to operate as 
a Uen on the estate of the judgment debtor." 
And that, too, notwithstanding section 6196 
of Wilson's Statutes of Oklahoma (Snjder's 
Stats, of Oklahoma 1909, f 8120), which 
reads: "Whenever any final Judgmait shall 
be obtained against any school district, tbe 
district board shall levy a tax on all taxable 
property In the district for tbe payment 
thereof; such taxes shall be collected as 
other school district taxes, but no execatlon 
shall issue on such Judgment against the 
school district; and in case the district board 
neglect to levy a tax as aforesaid, for tbe 
space of thirty days after such judgment 
shall become final, or in case tbe proper of- 
ficer shall neglect to collect the tax levied 
within the time and in the manner provided 
by law, then the judgment creditor of the 
district may have and recover a Judgment 
against the ofilcer or officers or bis or their 
sureties, so In default, for the costs, upon 
which execution shall Issue." And such they 
were beld to be by the court, which In tbe 
syllabus said: "Section 437, art 20, c. 66 
(section 4685), Wilson's Rev. & Ann. St Okla- 
homa 1903, providing that a Judgment shall 
become dormant if execatlon be not sued 
out thereon witliln five years, is applicable to 
judgment against school districts notwith- 
standing section 08, art 3, c. 77 (section 
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^198), tame statutes, provided that the dis- 
trict board shall levy a tax for the pay- 
ment thereof, and no execution shall Issue 
thereon; this for the purpose that a writ 
of mandamus to enforce payment in such 
case is the legal equivalent to the statutory 
writ of execution." 

[1] Whether this oi^nion is right or wrong 
we need not say, as nothing there decided 
Is res adjudicata as to the Beadles, for the 
reason that they were not parties or privies 
to that suit, and hence are not bound there- 
by, although It appears that they employed 
counsel to there urge the validity of these 
same Judgments, and assumed the conduct 
of and actively engaged in said suit In 
Lovejoy v. Murray, 3 Wall. 1, 18 L. Ed. 
129, the court, quoting from Greenleaf on 
Evidence, H 522, 623, said: "'Justice re- 
quires,' he says, 'that every cause be once 
fairly and impartially tried; but the public 
tranquility demands tliat, having been once 
so tried, all litigation of that question, and 
between the same parties, should be closed 
forever. It is also a most obvious principle 
of Justice that no man ought to be bound by 
proceedings to which he is a stranger, but 
the converse- of this rule is equally true, that 
by proceedings to which he was not a stran- 
ger he may well be bound. Under the term 
'parties,' in this connection, the law includes 
all who are directly Interested in the subject- 
matter, and had a right to make defense, or 
to control the proceedings, and to appeal 
from the Judgment This right involves, al- 
so, the right to adduce testimony and to 
cross-examine the witnesses adduced on the 
other side. Persons not having these rights 
are strangers to the cause. But to give full 
efFect to the principle by which parties are 
held bound by a Judgment, all persons who 
are represented by the parties, and claim 
under them, or In privity wiUi them, are 
equally concluded by the same proceedings.' 
The ground, therefore, upon which persons 
standing in his relation to the litigating par- 
ty are bound by the proceedings to which he 
was a party, is that they are identified with 
him In interest; and whenever this Identity 
Is found to exist all are alike concluded.'" 
Litchfield V. Goodnow, 123 U. S. 640, 8 Sup. 
Ct 210, 31 L. Ed. 199, was a suit to recover 
taxes paid under the circumstances set forth 
In Stryker v. Goodnow, 123 U. S. at page 627, 
8 Sup. Ct 203, 31 h. Ed. 194. The suit was 
brought by Goodnow, assignee of the Iowa 
Homestead Company, in his lifetime, against 
Mrs. I/ltchfleld in her lifetime, to recover the 
amount of certain taxes for certain years 
paid by said company on certain lands on 
the Des Moines river owned by her by and 
through conveyances from another company. 
As a defense to the action, the prior adjudi- 
cation in a certain case was pleaded in bar, 
but the court said: "The defense of prior 
adjudication is disposed of by the fact that 
Mrs. Litchfield was not a party to the suit 
in which the adjudication relied on was had. 



At the time of the commencement of the 
suit, she was the owner of her lands, and 
they were described in the bill, but neither 
she nor any otxe who represented her title 
was named as a defendant. She interested 
herself in securing a favorable decision of 
the question involved as far as they were 
applicable to her own interests, and paid 
part of the expense; but there was nothing 
to bind her by the decision. If it had been 
adverse to her Interest, no decree could have 
been entered against her personally either 
for the lands or the taxes. Her lands were 
entirely separate and distinct from those 
of the actual parties. A decree in favor of 
or against them and their title was in no 
legal sense a decree In favor of or against 
her. She was Indirectly Interested in the 
result, but not directly. As the questions 
affecting her own title and her own liability 
for taxes were similar to those Involved in 
the suit, the decision could be used as a Ju- 
dicial precedent in a proceeding against her, 
but not as a Judgment binding on her and 
conclusive as to her rights. Her rights were 
similar to, but not identical with, those of 
the persons who were actually parties to 
the litigation. Greenleaf, in his treatise on 
the Law of Evidence, Vol. 1, J 523, states the 
rule applicable to this class thus: 'Under 
the term "parties," In this connection, the 
law Includes all who are directly Interested 
in the subject-matter, and had a right to 
make defense, or to control the proceedings, 
and to appeal from the Judgment This right 
involves, also, the right to adduce testimony, 
and to cross-examine the witnesses adduced 
on the other side. Persona not having these 
rights are regarded as strangers to the cause. 
But to give full effect to the principle by 
which parties are held bound by a Jndgment, 
all persons who are represented by the par- 
ties and claim under them, or in privity with 
them, are equally concluded by the same pro- 
ceedings. We have already seen that the 
term "privity" denotes mutual or successive 
relationship to the same rights of property. 
The ground, therefore, upon which persons 
standing in this relation to the litigating 
party are bound by the proceedings to which 
he was a party, is that they are identified 
with him in interest; and, whenever this 
Identity is found to exist all are alike con- 
cluded. Hence all privies, whether In es- 
tate, in blood or in law, are estopped from 
litigating that which is conclusive on him 
with whom they are In privity.' The cor- 
rectness of this statement has been often 
affirmed by this court (Lovejoy v. Murray, 3 
Wall. 1, 19 [18 L. Ed. 129] ; Bobbins v. Chi- 
cago City, 4 Wall. 657, 673 [18 L. Ed. 427]), 
and the principle has been recognized in 
many cases. Indeed, it is elementary. Hale 
V. Finch, 104 U. S. 261 [26 L. Ed. 732]; But- 
terfield v. Smith, 101 U. 8. 570 [25 L. Ed. 
868]. In the condition of parties to the rec- 
ord during the whole course of the litiga- 
tion between the Homestead Company and 
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those vrtio were named as detendants, Mrs. 
Lltchfleld had no right to make a defense 
in her own name^ neither could she control 
the proceedings, nor appeal from the decreet 
She could not In her own x\gbt adduce tes- 
tlntony or cross-examine witneaaes. Neither 
was she Identified In Interest with any one 
.who was a party. She owned her lands; 
the parties to the suit owned theirs; her 
rights were all separate and distinct from 
the rest, and there was no mutual or suo- 
eessive relationship between her and the 
other owners. She was neither a party to 
the suit, nor In privity with those who were 
parties; consequently, she was in law a 
stranger to the proceeding, and In no way 
bound thereby. As she was not bound, the 
Homestead Company and Its assigns were 
not Estoppels, to be good, must be mutual" 
— and afElrmed the Judgment of the trial 
court. 

State ex. reL Kane ▼. Johnson, Comp- 
troller (Mo.) 25 & W. 850k was a suit by 
relator as chief of the dty fire department 
to mandamus respondent, the comptroller of 
the dty, to countersign his salary warrant 
drawn upon the- dty treasury. AmoBg oth- 
er defenses interposed was a Judgment In 
a svlt by a taxpayer to restrain payment of 
the salary, in which Kane was not a party, 
though he employed counsel to defend the 
auit In that suit Gilmer, the auditor of 
the dty, as well as respondent, were defsnd- 
ants who by the Judgmmt and decree ren- 
dered and entered were perpetually enjoined 
and restrained from ever signing or counter- 
signing any warrant of similar character. 
The court said : "Is he estopped by the suit 
of Ransom against respondent and Gilmer? 
The rule on this subject Is that a matter 
once adjudicated by a court of competent 
Jurisdiction may be Invoked as an estoppel In 
any collateral suit In any court of law or 
equity, or In admiralty, when the same par- 
ties or their personal representatlTes, or one 
of the parties and the privy or ixlvles of 
the other, allege anything contradictory to 
It; and 'those who assume a right to con- 
trol or actively partldpate In the trial or Its 
management, though not formal parties, will 
Jm concluded.' Henry v. Woods, 77 Mo. 277 ; 
Stoddard v. Thompson, SI Iowa, 80; Strong 
y. Insurance Co., 62 Mo. 288 [21 Am. Rep. 
417] ; Wood v. Ensel, 63 Mo. 193 ; Landls v. 
Hamilton, 77 Mo. 554 ; Conger v. Chllcote, 42 
Iowa, 18. In order to make an estoppel, 
bowaver, the action must be between the 
same parties as the former suit or their 
privies. Parties are understood to be 'all 
persons having the right to control the pro- 
ceedings, to make defense, to adduce or ex- 
amine witnesses, and to appeal from the de- 
dston, if an appeal lies.' 1 GreenL Ev. i 
6SS. 'Personal representatives, heirs, dev- 
isees, legatees, assignees, voluntary gran- 
tees, or Judgment creditors or purchasers 
from them with notice of facts,' «re privies. 
Id. i 180. The relator was not a party to 



ttie suit by Ransom against the resptwdoit 
and Gilmer, nor could he have appealed from 
the Judgment rendered therdn. The mere 
fact that he employed attorneys to defend 
that suit, who piu-Udpated in its trial and 
the examlnatlcm of witnesses, ought not to 
estop him from now asserting his rights, as 
he claims nothing by, through, or uoder 
them. Willie relator might have become a 
party defendant to that suit had he felt so 
Inclined, he was under no obligations to do 
so. If the purpose of tiie suit was to pass 
upon his rights, he should have been made a 
party. Hope v. Mayor, etc., 72 Qa. 24& Sam 
is V. King, 40 Conn. 298, was a suit by 
injunction to restrain the payment of salary 
to policemen not legally appointed, brought 
against the clerk, auditor, and treasurer of 
the dty, but the dty itself was not made a 
party defendant; and it was held that it 
was not enough that the dty assumed the 
defense of the case through its attorney; 
that the dty was a necessary party; and 
that, so long as it did not appear upon tha 
record, no decree could be passed against it" 
[2] We are therefore of opinion that there 
is nothing In the Wanner Caae to estop the 
plaintiff in this. Adhering, then, to the 
Wenner Case, In which we held that theae 
Judgments would otherwise be dormant on 
account of the bar of the statute, but for 
the arrangement, supra, between the board 
and the others theretrf, reUed on in support 
of the Beadles plea of estoppel, can it be 
said in view of this arrangement whereby 
theae Judgment credit(»a were induced t* 
forego the right to enforce their collection by 
taking such steps as the law permitted, that 
the board has any rig^t thereunder or in eq- 
uity and good consdence to successfully In- 
terpose the bar of the statute invoked In that 
case? We say no. Rather will we hold that 
said arrangement is nothing lass, in effect, 
than a contract between the parties in inter- 
est to stay proceedings pending thdr paj^ 
meat, and of itself and in equity and good 
consdence is suffident to preclude the board 
from asserting the bar of the statute. That 
the effect of this, or a aimilar arrange- 
ment, pleaded under like drcnmstances, was 
to work an estoppel against a nunldpai- 
ity was held by the Supreme Court of the 
United States in Beadles ▼. Smyser, Hayoe, 
eta. 209 U. S. 393, 28 Sup. Ot 522, 52 L. 
Ed. 849, on error to the Supreme Court of 
Oklahoma Territory reported in 17 Okl. 108, 
87 Pac. 292, which was followed in the W^- 
ner Case, which followed Beadles t. Fry, 16 
OkL ^8, 82 Pac. 1041, 2 li. R. A. (N. S.) 
855. In reversing Beadles v. Smyser, Mayor, 
etc., 17 Okl. 162, 87 Pac. 2S2, the conrt said: 
"Accepting the dedsian of tha Supreme 
Court of Oklahoma, rendered in Ifi Oklali*- 
ma, supra, construing the statute so as to 
permit the Issuance of cxecuttbn against the 
munidpality, with the right to levy upon 
tha private property of the corporation if it 
has any, could the dty take advantage of 
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the fidlnra to Iflsne execution under the cir<- 
cumstances shown In this case? • • • 
That the principles of right and Justice, upon 
which the doctrine of estoppel In pais rest, 
are applicable to mnnldpal corporations, Is 
recognized by text-writers and In well-con- 
Bldered cases. In 1 Dillon on Municipal Cor- 
porations (4th Ed.), In a note to section 417, 
that learned author says : 'Any positive acts 
(infra vires) by municipal officers which may 
have Induced the action of the adverse par- 
ty, and where It would be Inequitable to per- 
mit the corporation to stultify Itself, by re- 
tracting what its oflScer had done, will work 
an estoppel.' And this case does not rest on 
the ground of equitable estoppel alone. The 
manner of liquidation of these judgments 
was the subject of express contract between 
the parties. In the present case, by the ac- 
tion of the dty council, the Judgment credi- 
tors were so placed that during the time, 
at least while the dty coundl were carrying 
out the arrangement of December 3, 1901, in 
good faith, they could not consistently, with 
fair dealing and the terms of the contract on 
their part, Issue an execution to seize the 
property of the munidpallty; had they un- 
dertaken to do so, a court of equity would 
have promptly restrained such proceedings. 
It Is averred, and not denied, that up until 
the year 1006 the city coundl made' a levy 
each year for the largest amount which the 
statute permitted, to create a Judgment fund 
out of which to pay, and out of which was 
regularly paid, the outstanding Judgments 
against the dty, and that these payments 
continued until the plaintifTs Judgments 
were reached, which were next in order. 
While thus acting to the limit to which the 
law permitted, and in good faith carrying 
out the arrangement between the parties, it 
Is perfectly apparent that the plaintiff was 
not in a position to seize by execution any 
property of the munidpallty. ♦ • • Ab 
we said, the prindples of natural Justice and 
fair dealing are alike applicable to mnnldpal 
corporations as to individuals, and to permit 
the dty to escape the payment of Judgments, 
whose validity is not otherwise questioned, 
for failure to issue execution or sue out 
a writ of mandamus during the time when 
the action of the dty officers was such as to 
prevent the exercise of the right, would be 
to permit the action of the representatives of 
the dty, who have had the benefit of the 
contract during the time both parties were 
observing its obligations, to work a gross 
injustice upon the creditors holding valid 
judgments against the munidpallty. • * • 
It is not argued at the bar In this case that 
the arrangement with the Judgment credi- 
tors was void for want of power In the mu- 
aidpality to make the arrangement of De- 
cember, 1901, and we fall to see any valid 
reason why the munidpallty might not en- 
ter Into this arrangement It was permitted 
by law to make an annual levy of five mills 



on the doHar. I Wilson's Statutes 1908, | 
466. If the Judgment creditors and the mu- 
nidpallty saw fit to make an arrangement 
by which the amount of this annual levy 
might be distributed by the consent of the 
creditors among them in accordance with 
the priority of their judgments we perceive 
no reason why this may not be legally done. 
The effect of this arrangement was to pre- 
vent the Judgment creditor from taking such 
steps as the law permitted to collect his Judg- 
ment, and upon prindples of common right 
and justice it would not do to permit the 
dty to carry oat such an arrangement dur- 
ing nearly all the five years' period, and then 
meet its obligation by a plea of the stat- 
ute of limitations upon the ground that the 
Judgments had become dormant, while both 
parties were recognizing their binding obli- 
gation and doing all that the law permitted, 
to effect their satisfaction, and had entered 
into 4 contract which prevented the judg- 
ment creditors from taking steps to avail 
themselves of their right to coHect thetr 
judgments by execution or by writ of man- 
damus." 

We are therefor of opinion thzt the board 
is estopped to assert the bar of the statute 
and the consequent dormancy of the judg- 
ments set forth in Exhibit B as belonging 
to the Beadles, that the same constitute val- 
id and subsisting outstanding Indebtedness 
against the board, and should be funded tn 
the same manner as those set forth In Ex- 
hibit A, and that this cause should be re- 
versed and remanded, to be proceeded with 
according to this opinion. It is so ordered. 
All the Justices concur, except WIMilAMS, 
J., absent and not partldpatlng. 

■ I I (S5 Okl. WT) 

BEATT V. STATE ex rei I/EB. 

(Supreme Court of Oklahoma. March 23^ 
1913. Rehearing Denied.) 

(ayllabut »y th« Court.) 

1, OlKRKB M COTJBTB (f !♦)— "COUHTT O^ 

ricB." 

The office of clerk of the superior court is 
a county office. 

[Ed. Note.— For other cases, see Clerki of 
Courts, Cent Dig. | 1 ; Dec Dig. i 1.* 

For other definitions, see Words and Phrasesk 
vol. 2, pp. 166S-1666.] 

2. Cr.EBKS or Covbto (| 7*)— ^Tebk or Omcx 
— Bepkai, or Statute. 

Section 8 of the act of March 6, 1909 {aee- 
tions 19G5-197C, Comp. I^aws 1909; chapter 
l4, art 7, Sesa. Laws 1909), In so far as it af- 
fects, the term of the clerk of the superior 
court is repealed by section 19 of the act of 
March 19, 1910 (chapter 69, Sess. Laws 1910 
[Ex. Sess.] pp. 129, 143). 

[Ed. Note.— For other cases, see Clerks «l 
Courts, Cent Dig. || 21-25; Dec. Dig. f 7.»1 

8. Clkrks or Coubts (f 3*>— Busottok. 

The laws in force in thu state at the tfane 
of the holding of the election for county officen 
in November, 1912, provided for the election of 
the clerk of the superior court 

[Ejd. Note.— For other cases, see Clerks o( 
Courts, Cent Dig. St 4-7; Dec Dig. | 3.*) 
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Error from T>lstrlct Coort, Oklahoma 
County; Geo. W. Clark, Judge. 

Action by the State of Oklahoma, on the 
relation of Harold Lee, against James Beaty. 
Judgment for plaintiff, and defendant brings 
error. AfSrmed. 

Flynn, Chambers, Lowe & Richardson, 
Harris & Nowlln, and Wm. H. Zwick, all of 
Oklahoma City, for plaintiff in error. G. A. 
Paul and Giddings & Giddings, all of Okla- 
homa City, for defendant in error. 

WILMAMS, J. The following questions 
are presented for our consideration: 

(1) Is the office of the clerk of the siqw- 
rtor court a county office? 

(2) Was section 8 of the act of March 6, 
1909, creating and establishing a county su- 
perior court for each county of the state liav- 
Ing a population of 30,000 and a city there- 
in of 8,000, and fixing the jurisdiction of 
said courts, for fixing the procedure, protid- 
Ing for judges of said courts, for the elec- 
tion, appointment, term of office, and com- 
pensation of said judges, providing for a 
clerk and stenographer, fixing compensation 
of the same, and declaring an emergency 
(chapter 24, art 4, Comp. Laws 1009 ; chap- 
ter 14, art 7, Sess. Laws 1909), in so far as 
It fixes the term of the clerk of the supe- 
rior court, repealed by section 19 of the act 
of March 19, 1910 (chapter 60, Sess. Laws, 
pp. 129, 143), entitled "An act relating to 
certain county and district officers"? 

(3) Did the law provide for the election 
of a clerk of the superior court at the gen- 
eral election held in November, 1912? 

1. Section 8 of the act of March 6, 1909, 
creating superior courts (section 1972, Comp. 
Laws 1909), provides: "The judge of each of 
said courts shall appoint a clerk who shall 
serve until the second Monday in January, 
1911, or until his successor is elected and 
qualified ; and such clerk shall be elected at 
every similar election every fourth year 
thereafter. The duties of such clerk shall 
be the same relative to the said court as are 
provided for the clerk of the district court, 
and he stiall give bond for the faithful per- 
formance of his duties as required of the 
clerk of the district court The clerk of 
said court under and by direction of the 
judge thereof shall procure a seal for said 
court which shall have engraved thereon 

the words 'Superior Court of — County, 

Oklahoma,' (naming county) and said clerk 
shall receive the same fees and be paid in 
the same manner as provided for the clerk 
of the district court" By this section it is 
intended that the clerk of said court was to 
be elected at the general election for county 
officers to be held in 1910. The act of March 
19, 1910 (chapter 69, Sess. Laws 1910, pp. 
129, 143), relates to certain county and dis- 
trict officers. .Section 1 prescribes the fees 
to be diarged by the clerk of the superior, 
.county, and district courts; sections 2, 3, 4, 



6, and 6, respectively, the fees to be charged 
by the county judge, register of deeds, coun- 
ty clerk, county treasurer, and sheriff. Sec- 
tion 7 of said act provides that the county 
shall in no case be responsible for any fees, 
salaries, or expenses for any county or sub- 
division officer, unless expressly allowed by 
law. Section 9 also provides that at each 
monthly meeting of the txjard of county com- 
missioners the clerk of the district court the 
clerk of the superior court, the clerk of the 
county court the county clerk, and the reg- 
ister of deeds shall each file a verified re- 
port of the work of the preceding month 
showing the total fees charged in each case, 
and the total fees collected in each case, and 
shall pay all of such fees Into the county 
treasury, and file duplicate receipts therefor 
with the county clerk. Section 10 provides 
for the rendering of an Itemized and verified 
report of the work of the sheriff for the 
preceding month, etc. Section 11 permits the 
county commissioners in their discretion to 
allow a jailer. Section 12 relates to the ap- 
pointment of deputy sheriffs. Section 13 
prescribes the fees to be taxed and collected 
In all criminal cases to be known as county 
attorney's fees, wlilch shall be paid into the 
county treasury. Section 28 fixes the sal- 
ary of the judge of the superior court ; sec- 
tion 29 the salary of the connty Judge and 
county attorney ; section 30 that of the clerk 
of the district courts, superior courts, coun- 
ty clerk, county treasurer, and register of 
deeds. Section 36 prescribes the fees to be 
ctiarged by justices of the peace, and section 
38 the fees to be charged by notaries and 
section 30 that for bailiffs. The superior 
court though Its jurisdiction is confined to 
the limits of the county, is a part of the Ju- 
dicial department of the state, with practi- 
cally the same functions as that of the dis- 
trict court, and the Judge of said court has 
for that reason been held not to be a county 
officer. Cbickasha Cotton Oil Co. v. Lamb 
& Tyner, 28 Okl. 275, 114 Pac. 333 ; State ex 
rel. West, Atty. Gen., v. Breckinridge, 126 
Pac. 806. 

Jefferson v. Toomer, 28 Okl. 658, 116 Pac. 
793, was disposed of on the assumption that 
the clerk of the superior court was a county 
officer, as counsel for all parties in their 
briefs 80 treated It The fact that the act 
creating superior courts provided for the 
judges of said courts to be elected at the 
time the county officers are elected did not 
of Itself have the effect of making such of- 
fice a county office, especially in view of the 
character of such office. The clerk of the 
district court, a court of equal rank, was 
specifically made by law a county offlcor. 
i^id clerk and the clerk of the superior 
court in said act of March 19, 1910, are 
treated on a parity and in the same manner 
by the Legislature. 

[1] It Is obvious that the Legislature has 
not only treated the clerk of the superior 
court as a county officer, but Intended that 
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It Bbonld be such. There boing nothing In 
the character of bis position that would over- 
come such leglslatire intention manifested by 
the history of this legislation, we conclude 
that the clerk of the superior court is a 
county ofiBcer. Section 19 of the act of 
March 19, 1910, provides that: "All county, 
township and district officers elected at the 
general election in the year 1910 enter upon 
the duties of their office on the second Mon- 
day in January, 1911, and shall hold until 
the first Monday, in January, 1913, and un- 
til their successors are elected and qualified ; 
and thereafter the terms of all such officers 
shall be for two years and until their succes- 
sors are elected and qualified. Provided that 
the county treasurer and superintendent of 
public instruction shall hold office uuUl the 
first Monday in July, 1913, and thereafter 
th^r terms of office shall be for two years, 
and until their successors are elected and 
qualified." The terms of all county and 
township ofilcers, including those elected at 
the time of the adoption of the Constitution, 
as well as those appointed under the provi- 
sion of the laws extended in force in the 
state At the time of its erection, expired on 
the second Monday in January, 1911, and 
thereafter the terms of county officers and 
township officers were to be as provided by 
the laws of the territory of Oklahoma for 
like named officers, except as otherwise pro- 
vided in the Constitution. Section 18, Sched- 
ule to the Constitution; section 382, Wil- 
liams' Auno. Const. By section 2, art 17, 
of the Constitution (action 820a, Williams' 
Anno. Const), there was created, subject to 
change by the Legislature, in and for each 
organized county of this state, the offices of 
the judge of the county court, county attor- 
ney, clerk of the district court, county clerk, 
sberlfr, county treasurer, register of deeds, 
county surveyor, superintendent of public in- 
struction, three county commissioners, and 
such municipal township officers as were 
then provided for under the laws of the ter- 
ritory of Oklahoma, except as otherwise pro- 
vided in the Constitution. Under the terri- 
tory of Oklahoma each district court appoint- 
ed its clerk which held office subject to the 
pleasure of the court. Organic Act May 2, 
1800; section 9, Statutes of Oklahoma Ter- 
ritory 1893, p. 43; 26 Stat 81, c. 182. The 
term for the district clerk, after the expira- 
tion of the term of such clerk elected at the 
time of the ratification of the Constitution, 
which expired on the second Monday In 
January, 1911, bad not been fixed by law 
prior to the time of the passage of the act 
of March 19, 1910, relative to certain county 
and district officers. By section 19 of this 
act the terms of all county, township, and 
district officers were ultimately to be two 
years. The county treasurer and superin- 
tendent of public instruction were to bold 
until the first Monday in July, 1913. This 
provision was inserted evidently with a view 
that their terms might expire with the fiscal 



year, after wbidi time their offices would 
regularly be for the term of two years. 
When two acts, one relating generally to a 
subject and another to a special part or class 
of such subject, unless they are absolutely 
irreconcilable, eftect should be given, if pos- 
sible, to both. This is a general rule of con- 
struction. Kuchler v. Weaver, 23 OkL 420. 
109 Pac. 915, 18 Ann. Cas. 462. 

In Trapp v. Wells Fargo Express Co., 22 
Okl. 377, 97 Pac. 1003, It Is said: "Stat- 
utes may not be revoked or altered by con- 
struction when the words may have their 
proper operation without it, but, in the na- 
ture of things, contradictions cannot stand 
together ; and where there is an act or pro- 
vision which is general and applicable, actu- 
al or potential, to a multitude of subjects, 
and there Is also another act or provision 
which is particular and applicable to one of 
these subjects, and Inconsistent with the gen- 
eral act, they are not necessarily so Inconsist- 
ent that both cannot stand, though contain- 
ed In the same act, or though the general 
law were an independent enactment The 
general act would oi>erate, according to Its 
terms, on all the subjects embraced ther^n, 
except the particular one which is the sub- 
ject of the special act, which would be deem- 
ed an exception, unless the terms of the lat- 
ter, which were general, manifestly intended 
to exclude the exception." See, also, to the 
same effect McKeever r. CoMn, 31 Okl. 715, 
123 Pac. 156; Incorporated Town of Valiant 
V. Mills et aL, 28 OkL Sll, 116 Pac 190; 
Showers v. Caddo County, 14 OkL 157, 77 
Pac. 1S9 ; McMillan v. Board of County Com- 
missioners, 14 OkL 65», 79 Pac. 898 ; Carpen- 
ter v. Bussell, 13 OkL 277, 73 Pac 980; A. 
T. & S. F. By. Co. et aL v. Haynes, 8 OkL 
576, 68 Pac 738; Goodson v. United States, 
7 OkL 117, 54 Pac 423. In Maben ▼. Bo»- 
ser et aL, 24 OkL 588, 103 Pac 674. racoff- 
nlzlng the foregoing rule of construction. It 
is said: "It is true that this rule of con- 
struction must yield to that other and al- 
ways superior canon of construction which 
declares that in construing a statute, the 
primary object shall be the intention of the 
lawmakers, and, when any rale of construc- 
tion defeats that intention, it must be aban- 
doned. Bules of construction are but aids 
to the accomplishment of this primary ab- 
ject" Where the meaning intended by the 
use of a certain word or phrases of certain 
words in a statute Is uncertain, the inten- 
tion win be ascertained by consideration of 
the entire statute and other statutes «»- 
cerning the subject-matter and the history 
and surrounding conditions at the Ume. Ba- 
kowskl V. Wagoner, 24 OkL 282, 108 Pac 
632; Trapp ▼. Wells Fargo & Gc. 22 OkL 
377, 97 Pac 1003; WInslow v. France, 20 
OkL 303, 94 Pac. 689; Territory of Okla- 
homa ex reL Sampson y. Clark, 2 OkL 82, 
35 Pac 882. 

[2] Construing the act in the Ught of its 
title, to wit, "An act relating to certain county 
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and district oAcHB^tlei'ks of the distriet, sa- 
perlor, and county courts, connty Jndges, reg- 
isters of deeds, county Btenographers, county 
attorneys, assistant county attorneys. Judges 
of the superior courts, county commlsBloners, 
county superintendent of public Instruction, 
Justices of the peace, court bailiffs, and nota- 
ries, and the history of this le^slatton, we 
conclude that as the term is used in the title 
of said act the clerk of the superior court Is 
a county ofBcer and the Judge of said court 
a district officer. Section 6 of the act of 
March 6, 1909 (chapter 14, art 7, p. 182; 
section 1969, Comp. Laws of Oklahoma 1909), 
is as follows: "At the general election of 
county officers to be held in the year 1910, 
and at every similar election every fourth 
year thereafter, the qualified electors of 
such county wherein a superior court has 
been established, as provided in this act, 
shall elect a Judge of said court for such 
county to serve from the second Monday of 
the following January until the second Mon- 
day of January four years thereafter and 
until bis successor shall be elected and Qual- 
Ifled." The third Legislature evidently con- 
strued section 19, c. 69, Session Laws oZ the 
Extraordinary Session 1910, p. 137, as by 
Implication repealing said section 5^ and fix- 
ing the term of the Judges of the snperior 
courts at two years, for on March 16, 1911, 
it enacted that: "At the general election of 
oonnty officers to be held In the year 1914, 
and at every similar election every fourth 
year thereafter, th» qualified electors of all 
counties wherein a superior court has been 
established shall select a Judge of said court 
for such county to serve from the first Mon- 
day of the following January until the first 
Monday In January, four years thereafter, 
and until his successor shall be elected and 
qualified." Section 1, c. 9^, Session Laws 
1911, p. 206. Section 2 of said act also 
provides: "All acts and parts of acts In 
conflict herewith and all acts and parts of 
acts providing for the election of Judges of 
the superior courts at the general election 
to be held in the year 1912 are hereby re- 
pealed." 

In Tiger v. Western Investment Co., 221 
U. S. 286, 31 Sup. Ct 578, 55 L. Ed. 738, the 
rale of construction, is announced that sub- 
sequent congressional legislation may be 
considered as an aid to the interpretation 
of prior legislation upon the same subject. 
The acts of Congress under consideration in 
the Tiger Case were passed by different Con- 
gresses. It may be urged that the act of 
March 16, 1911, providing for the election 
of the Judges of the snperior courts, the 
first election to be held in 1914 and every 
four years thereafter, repealing section 16 
of the act of March 19, 1910, as far as it 
affected the Judges of the snperior courts, 
would have the effect of extending the term 



of office of such Judges, as wvi* dccted at 
the state election in 1910, for an additional 
period of two years. Such is not the case, 
for, if that Iiad been intended by the Legis- 
lature, said act would be repugnant to sec- 
tton 10, art 23, of the Constitution. It is s 
well-settled rule of construction that where 
an act is susceptible of two constructions, 
one of wMch would render it valid and the 
other Invalid, that must be adopted which 
sustains the act 2 Lewis' Sutherland Stat- 
utory Const (2d Ed.) i 498, p. 927. The act 
of March 6, 1909 (chapter 14, art 7, p. 182, 
Sess. Laws 1909; section 1969, Comp. Laws 
of Oklahoma 1909), provides that such Judge 
as may be elected in the year 1910 shall 
serve "♦ • ♦ until his successor shall 
be elected and, qualified." It Is suggested 
that as said provision does not provide that 
be shall serve until his successor is elected 
or appointed and qualified, therefore, no va* 
cancy has occurred which can be filled bj 
the Governor under section 13, art 6 (sec- 
tion 162, WUlIams' Anno. Const), of the Con< 
stitutlon of this state. That question is not 
essential here to be determined in order to 
dispose of this case and no opinion Is, there- 
fore, expressed thereon. The entire act or 
statute is to be examined with a view of 
arriving at the true intention of each part 
and effect. If reasonably possible, is to be 
given to the whole act and to every sectioa 
or clause. If different portions seem to con- 
flict courts must harmonize them, if prac- 
ticable, favoring that construction which 
will render every word operative, rather 
than one wtilch makes some words idle and 
nugatory. Trapp v. Wells Fargo Express 
Co., supra; Territory v. Clark, supra. 

[3] Following this rule of ccmstniction tli« 
foregoing conclusions give effect to tiie ea- 
tire act of March 19, 1910, and bring about 
liarmony in the tenure of offices of like kind 
in the state, to wit Judges of ttie superior 
courts and district courts to hold for four 
years and all county and township officers 
to hold for a period of two years, In reach' 
Ing this conclusion, we believe that we have 
unerringly carried out the Intention of th« 
LeKislatnre. 

It follows that the Judement of the trial 
court must be affirmed. All the Justices con- 
cur. 



(16 OU. 66») 

8PATIT.mNO MFG. CO. T. LOWH. 

(Supreme Court of Oklnhoma. March 11, 
1913.) 

(Synalut hy ttie Court.) 

1. Sams f| 347*)— Hemedies or Pabtie^- 
Recovebt or Price. 

Where an agent for plainUfF, a manufac- 
turing concprn, delivered a buict;? with a de- 
fective wbeel to defeadaot with the under- 
standing at the time that no piirrbase was 
made unless a new and perfect wheel was fur- 
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BiB|>«d, reeorny cannot be had upon the note 
firen for the purchase price, where the wheel 
was not furnished as agreed, and the buggy 
was tendered back. 

[Ed. Note.— For other eases, see Sales, Cent 
Dig. H 962-972; Dec. Dig. | 347.*]' 
S. Afpeai. and Ebbob (I 1006*)— BxTiKW— 

QuKSTions ow Fact. 

Where controverted questions of fact are 
submitted to a jury, and there is competent 
evidence reasonably tending to support every 
material averment necessary to uphold the ver- 
dict, and the trial court in its instructions to 
the jury fairly states the issues and fixes the 
burden thereon as the same are presented by 
the pleadings and evidence, and a verdict is 
rendered which from all the facts appears to 
meet the requirements of justice, which is ap- 
proved by the trial court, and judgment is ren- 
dered in accordance therewith, this court will 
not reverse the order of the trial court denying 
A motion for a new triaL 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. <§ 3860-3876. 3948-^950; 
Dec. Dig. i 1005.*] 

Error from Beckham Comity Gonrt; John 
O. Hendrlz, Judge. 

Action by the Spauldlng Manufacturing 
Company against J. L. Lowe. Judgment for 
defendant, and plaintiff brings error. Af- 
firmed. 

T. R. Wise, of Sayre, for plalntifT In error, 
jr. A Mlnton, of Erlck, for defendant In er- 
ror. 

' DXJNN, X This case presents an appeal 
by the Spauldlng Manufacturing Company 
from an order of the county court of Beck- 
bam county denying a motion for new trial 
and a Judgment In favor of the defendant 
In an action brought by the said company 
. upon a note made In Its favor by the defend- 
ant The statement of fact^ as set forth in 
the abstract of plaintiff In error shows that 
on or about October 17, 1907, the plaintiff 
sold to the defendant a secondhand or used 
buggy, which was sound In every particular 
except that the front wheel had a spoke or 
two broken out of It It was agreed at the 
time of the sale that the company would 
replace the defective wheel by shipping the 
defendant a new on& In payment for the 
buggy defendant gave tals note payable to 
plaintiff, and on the margin of which was 
written, "Due one front wheel prepaid to 
Erl(&, Oklahoma." The bill of particulars 
of plaintiff was In the ordinary form of a 
suit on a note to which the defendant an- 
swered: That, at the time he signed the 
said note, plaintiff, as a part of its consid- 
eration, agreed to deliver to him one front 
wheel for said buggy, freight prepaid to Erlck, 
Okl. Further, that the note was without 
a valid consideration for the reason that said 
buggy was worthless to defendant in its pres- 
ent condition, being a special make of bug- 
gies, a Spauldlng buggy, and that he had 
been unable to supply same with a new 
wheel, and the note was wholly without con- 
sideration. That defendant has repeatedly 
offered to turn said buggy back to plaintiff 



and askBd plaintiff to vetorn Us qald note^ 
and plaintiff has refused to comply with hig 
part of said contract and refused to return 
defendant's note to him. Defendant's evi- 
dence In chief Is set forth by plaintiff in er- 
ror in his brief as follows : "That Mr. New- 
by, agent of the Spauldlng Manufacturing 
Company, brought to defendant's place, in 
the fall of 1907, a buggy which had a broken 
wheel, and wanted to sell It to defendant 
That defendant told Newby that he did not 
want the buggy at all; that If he bought a 
buggy he would want one that would give 
him some service. That Newby said: 'I'll 
fix It BO that It will be all right I'll furnish 
you a new wheeL' That defendant wanted to 
know when he would send the wheel, and 
Newby said right away. In about four or 
five days. That defendant told Newby to 
take plenty of time, and Newby said that 
the wheel would be at Rrlck In two weeks. 
That defendant answered, 'All right, I will 
take the buggy under that contract Un- 
derstand, now. If that wheel don't come In 
two weeks, your time, you can come and get 
the buggy, because I don't consider that I 
have made any contract for It unless I get 
the wheel In the time you have specified.* 
That Newby said, 'It will certainly be there 
In two weeks.' That defendant went to 
Erlck at the end of the two weeks, but the 
wheel had not been sent That about a 
month after he made another demand on an- 
other of plaintiff's agents, A M. Daniel, for 
the wheel. That at the request of Daniel 
be consented to keep the buggy two weeks 
longer on the promise of Daniel that the 
wheel would be sent within that time. That 
the plaintiff never furnished the wheeL 
That defendant made four trips to Erlck to 
get the wheel, using the buggy. That defend- 
ant was always ready and willing and able 
to comply with his part of the contract and 
to pay the note when It became due. If 
plaintiff had furnished the wheel as It 
had promised to do. That defendant ten- 
dered the buggy back to plaintiff, the first 
time, something like a month after he had 
bought it, when he had the arrangement 
with Mr. Daniel to hold the buggy another 
two weeks. That he actually turned the 
buggy over when he brought It to Erlck at 
the time he was sued on the note In the 
Justice court and left It at Stubb's livery 
bam when he turned It back to Mr. Wise, 
the attorney prosecuting the suit That he 
wrote two letters to plaintiff about the bug- 
gy; the first one about June following the 
fall that he bought the buggy, and the sec- 
ond letter some time after the fall follow- 
ing the writing of the first letter, before 
plaintiff had made any demand for pay- 
ment That on the "first one I just wrote 
them the trade, stated the contract, that I 
had ordered from the agent, and that he had 
never compiled with It, and I would like to 
have a wheel or they could come and get the 
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buggy. That was the first letter.' That In 
the second letter he just wrote that he had 
their buggy there, and that they had fallen 
down on their contract and he wanted them 
to come and get the buggy." 

On cross-examination it developed that de- 
fendant, whUe he had held the buggy await- 
ing on plalntlff.to furnish the wheel or call 
for It or Indicate disposition, had used It 
on a number of occasions. The plaintiff ask- 
ed the court to Instruct the Jury that if 
it found that it had promised defendant to 
deliver him a new wheel and that he failed 
to deliver the same, but that the buggy in all 
other respects fulfilled the warranty under 
which It was bought, that such an agreement 
was known as a subsidiary promise, and a 
failure on the part of plaintiff in that re- 
spect would not release the defendant from 
his obligation to pay the note in accordance 
with its terms, but that he was entitled to 
an offset for what a new wheel such as 
plaintiff agreed to furnish was worth. The 
court Instructed the jury that the burden 
of establishing his defense was upon the de- 
fendant, and that a partial f&llure of con- 
sideration was not sufl^ldent to defeat the 
action on the note; but if it found that the 
defective buggy wheel referred to in de- 
fendant's answer was to be replaced in a 
specific time by a new and perfect wheel, 
and if it was further found that the failure 
on the part of plaintiff to furnish the said 
new wheel at the time specified greatly im- 
paired or destroyed the use of the buggy, 
and that the defendant, acting upon his 
right, attempted to or used all of his efforts 
to rescind his contract and redelivered the 
buggy back to the company, that it would 
then be its duty to find for the defendant. 

[1] From the testimony of the defendant 
It is noted that his contract for the buggy 
contained the condition precedent that he 
was to have a new wheel, because, as he 
states in his evidence, "I do not consider 
that I have made any contract for It unless 
I get the wheel In the time you have speci- 
fied." The wheel did not come, and defend- 
ant's temporary retention of the buggy was, 
as is seen above, at least as to a part of it, 
under the solicitation of plaintiff's agent. 
The buggy was not delivered to the defend- 
ant in the dty, but at his own home, and 
be would have been strictly within his rights 
If he had delivered the buggy to the plain- 
tiff at the place plaintiff delivered It to him. 
However, the plaintiff, taking no action upon 
either its failure to provide the wheel as 
contracted for or to retake as it had a right 
to do and which was in accord with the de- 
fendant's wish, brought suit, whereupon de- 
fendant brought the buggy to town and de- 
livered it as above set forth. Under these 
circumstances. In our Judgment the verdict 
of the trial court was correct. 

(2) The instructions given by the court 
fairly presented the issues to the jury, and 



the mle has been freqnentljr announced by 
this court that where there Is competent evi- 
dence reasonably tending to support every 
material averment necessary to uphold the 
verdict, and the trial court in its instruc- 
tions to the jury fully and fairly states the 
issues and fixes the burden thereon as the 
same are presented by the pleadings and 
evidence, and a verdict is rendered which 
from all the facts appears to meet the re- 
quirements of justice, which is approved by 
the trial court, and judgment is rendered 
in accordance therewith, this court will not 
reverse the order of the trial court denying 
a motion for new trial. 

The judgment of the trial court is, accord- 
ingly, affirmed. 

HATES, C. J., and TUBNEE, WILLIAMS, 
and KANE, JJ., concur. 



HAMPTON et al. v. THOMAS et aL 

(Supreme Court of Oklahoma. March 11, 
1913.) 

fBylUbut hy the Court.) 

1. Appeal and Ebbob (J 773*)— Defendant 
IN Errob— PAii-nBB to Pile Bbiep— He- 
view. 

Where plaintiff in error has served and 
filed his brief in compliance with rule of this 
court, and defendant In error has neither filed 
a brief nor offered an excuse for such failure, 
the court is not required to search the record 
to find some theory upon which the judgment 
of the court below may be sustained, but may, 
where the brief appears reasonably to sustain 
the assignments of error, reverse the case in 
accordance with the prayer of the petition. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. i§ 3104, 3108-3110; Dec. 
Dig. i 773.»] 

2. Appeai, and Ebbob (J 1010*)— Review- 
Findings. 

Where a case is tried before a court with- 
out a jury, as where It is tried before a jury, 
if there is absence of any evidence reasonably 
tending to support the finding of the court, the 
finding of the court and the judgment thereon 
will be set aside on appeal. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. §i 3883-3989; Dec. Dig. I 
1010.*] 

Error from District Court, Mayes County ; 
T. L. Brown, Judge. 

Action by Thomas C. Thomas and others 
against Bettle Hampton and another. Judg- 
ment for plaintiffs, and defendants bring 
error. Reversed and remanded. 

J. G. Austin, of Grove, for plaintiffs in 
error. 



HAYES, O. J. Defendants In error, who, 
with plaintiff in error Bettie Hampton, are 
the joint owners of a certain tract of land 
situated in Mayes county, brought this ac- 
tion against plaintiffs in error Bettle Hamp- 
ton and her husband, Bert Hampton, to ob- 
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tain a decree of partition, and for a money 
Judgment against plaintiff In error Bert 
Hampton for rents and profits that tbey al- 
lege said plaintiff in error has received and 
collected from the land during the years 
1907, 1908, and 1909. The trial was to the 
court without a Jury, and resulted in find- 
ings of fact In fayor of defendants in error, 
and Judgment decreeing a partition, and 
also Judgment in their favor against plaintiff 
In error Bert Hampton for the sum of |175. 
To reverse this latter Judgment this appeal 
is prosecuted. 

[1] Plaintiffs in error have. In full com- 
pliance with rule of this court, filed their 
brief herein, but no brief has been filed by 
defendants In error or excuse made for such 
failure. By reason of Rule 7 (95 Pac. vi), 
where plaintiff in error has served and filed 
his brief In compliance with rule of this 
court, and defendant in error has neither 
filed a brief nor offered an excuse for such 
failure, the court Is not required to search 
the record to find some theory upon which 
the Judgment of the court below may be 
sustained, but may, where the brief appears 
reasonably to sustain the assignments of er- 
ror, reverse the cause in accordance with the 
prayer of the petition in error. Ellis v. Cut- 
ler, 26 Okl. 469, 106 Pac. 957; Buckner v. 
Okla. Nat Bank of Shawnee et al., 25 Okl. 
472, 106 Pac. 959; Flanagan v. Davis et al., 
27 Okl. 422, 112 Pac. 990; Rudd v. Wilson et 
al., 32 Okl. 85, 121 Pac. 252. 

[2] One of the assignments of error urged 
In plaintiff in error's brief for reversal is 
that the findings and Judgment of the trial 
court are not sustained by the evidence. In 
investigating this assignment we have not 
only reviewed the evidence as contained In 
the abstract in plaintiff's brief, but have 
carefully read the record, and are of the 
opinion that it should be sustained. There 
is an absence of any evidence tending to 
show that plaintiff in error Bert Hampton 
was In possession of the premises during the 
years 1907, 1908, and 1909, or that he collect- 
ed the rents or received any rents or benefits 
therefrom for said years. There is also an ab- 
sence of evidence tending to show the rental 
value of the land in controversy during said 
period of time. Where a case is tried be- 
fore a court without a Jury, as where it is 
tried before a Jury, if there is absence of 
any evidence reasonably tending to support 
the finding of the court, the finding of the 
court and the Judgment thereon will be set 
aside on appeal. Reeves & Co. v. Brennan, 
25 Okl. 544, 106 Pac. 959. 

There are other errors assigned In plain- 
tiff In error's brief, but they are without 
merit 

For the reasons above stated, the Judg- 
ment of the trial court is reversed and the 
cause remanded. All the Justices concur, 
except WILLIAMS, J., not participating. | 



STATE ex reL TUCKER v. DAVIS et aL 

(Criminal Court of Appeals of Oklahoma. 
March 29, 1913.) 

fSvUaltut by ike Court.) 

1. CannNAi. Law (| 641*)— Pbbsok Confin- 
ed — RioHT TO Consult CounseI/— Pbivatb 
Consultation— Coukts—Dbtt to Contbol 
Executive Officers. 

(a) Where a person ia coafined in jail pend- 
ing a trial upon a criioinal prosecution, he has 
the right to have an opportunity to consult 
freely with his counsel without having any per- 
son present to hear what passes between tbem, 
whose presence is objectionable to such defend- 
ant. 

(b) It is the duty of officers having custody 
of persons charired with the coifamission of 
crime to afford them a reasonable opportunity 
to privately consult their attorneys, and no of- 
ficer has the right to be present and bear what 
is said during such consultation ; but the offi- 
cers must take such precautions as may be nec- 
essary, according to the circumstances of each 
case, to prevent the escape of such prisoners. 

(c) It IS the duty of the trial courts of Okla- 
homa to make such orders as will secure to 
every person imprisoned upon an accusation of 
crime a reasonable opportunity to oonsult pri- 
vately and freely with bis counsel, without let 
or hindrance from any sheriff, jailer, or other 
officer. 

(d) As to just when and where consnItationB 
between prisoners and their attorneys may be 
had will vary with the circumstances of each 
case, within the discretion of the officer having 
the custody of such prisoner ; but this discre- 
tion is subject to the review of the courts, and 
it must not be arbitrarily used. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. {§ 1496-1505; Dec. Dig. i 
641.*] 

2. CONTEMM m 20, 83»)— Courts (8 206*)— 
Criminal Court op Appeals— jurisdic- 
tion — POWEKS — EnFOBCEICENT OF JUDOIIENT 

BY Executive Officers. 

(a) The Criminal Court of Appeals is charg- 
ed with the duty of seeing that we have a uni- 
form system of criminal jurisprudence in Okla- 
homa, and it is the court of lost resort and the 
supreme arbitrator for the settlement of aU 
questions relating to criminal law in this state. 

(b; xhe Criminal Court of Appeals, independ- 
ent of authority granted by statute, has the in- 
herent power to enforce obedience to its orders 
by contempt proceedings. Such power is es- 
sential to the due administration of justice. 

(c) It is the duty of ail officers of the state to 
render unquestioning obedience to the judg- 
ments of the courts. If the courts are in er- 
ror, tbey alone have the power to correct such 
errors. 

[Ed. Note.— For other cases, 'see Contempt 
Cent Dig. §§ 68-62, 95-»8; Dec. Dig. f$ 20, 
33* Courts, Cent IMg. §{ 499-791; Dec. Dig. 

i 206.»] 

Contempt proceedings by the State, on 
the relation of H. 8. Tucker, against Barney 
Davis and another. Judgment for relator. 

Owing to the disposition made of this 
case, it is not necessary to make more than a 
condensed statement of the facts Involved. 
H. S. Tucker was confined aa a prisoner In 
the county Jail of Custer county, Okl., upon 
a charge of rape pending against Mm in the 
superior court of said county. He presented 
an application to the Criminal Court of Ap- 
peals, in which it appears that, being unable 
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to employ counsel to conduct bis defense, the 
judge of said superior court bad appointed 
T. B. Norflcet and P. S. Hillman, members 
of the Custer county bar, to defend him; 
that, owing to tbe gravity of the charge pend- 
ing against said Tucker, it was necessary 
that he should have an opportunity to confer 
privately and fully with his said attorneys 
with reference to his defense in this case, 
but that Barney Davis, sheriff of Custer 
county, and W. M. Van Bibber, Jailer of said 
county, refused to permit the said Tucker to 
confer with his said counsel, except in the 
presence of said sherifF or Jailer. It was 
further made to appear that there was no 
suitable place in the Jail at which a private 
conference could be had, but that some room 
might be selected in the courthouse, which 
was adjacent to the Jail, in which such pri- 
vate conference could be had. It was fur- 
ther made to appear that Hon. J. W. lAwter, 
Judge of the superior court of Custer county, 
was absent from the county, and therefore 
could not afford the relief desired. Upon 
this showing the Criminal Court of Appeals 
issued an order addressed to said sherifT 
and said Jailer of said Custer county. Ok]., 
ordering and directing that they at any rea- 
sonable time, upon the request of his said 
attorneys of record, should take said H. S. 
Tucker from the Jail to some room in the 
courthouse of said county, to be selected by 
said officer or officers, and that the said H. 
8. Tucker be there permitted to consult pri- 
vately with said attorneys. A copy of said 
order was served upon both tbe sheriff and 
Jailer of said Custer county. It was further 
made to appear to the court that after the 
service of such order, and in total disobedience 
thereof, said sheriff and said Jailer of Custer 
county refused to permit the said Tucker to 
privately consult his said attorneys as di- 
rected in said order, although so requested 
to do. Thereupon a citation was addressed 
to both of said officers, requiring them to ap- 
pear before the Criminal Court of Aj^ieals 
and show what cause, if any, they had for 
disobeying said order, and why they should 
not be punished for contempt. The matter 
coming on to be beard, both of said officers 
appeared and denied that they had disobeyed 
the said order of the court A great deal of 
testimony was offered by both sides, a detail 
statement of which is unnecessary. 

Thomas W. Conner, of Oklahoma City, P. 
S. ElUman, of Clinton, and Thomas B. Nor- 
fleet, of Arapaho, for relator. Phillips & 
Mills, of Arapaho, and A. C. Cruce, of Okla- 
homa City, for respondents. 

rCRMAN, J. (after stating the facts as 
above). [1] First It would be a cheap sub- 
terfuge of and shameless mockery upon Jus- 
tice for tbe state to put a man on trial In its 
courts charged with an offense which In- 
volved his life, liberty, or character, and then 
place him la such a position tiiat he could 



not prepare to make his defense. . It would 
be Just as reasonable to place shackles upon 
a man's Unihs, and then tell him that It Is 
his right and duty to defend himself against 
an impending physical assault. If the right 
of defense exists, it includes and carries with 
It the right of such freedom of action as Is 
essential and necessary to make such defense 
complete. In fact, there can be no such 
thing as a legal trial, unless both parties are 
allowed a reasonable opportunity to prepare 
to vindicate their rights. This Is so funda- 
mentally Just, and is so highly prized by the 
I)eople of Oklahoma, that it is embodied, not 
only in our statute law, but is further safe- 
guarded and rendered inviolate by a num- 
ber of constitutional provisions. Section 15, 
Williams' Const, of Okl., in express terms 
declares that no person shall be deprived of 
life, liberty, or property without due process 
of law. There can be no such thing as due 
process of law where a party to a case has 
been deprived of an opportunity to prepare 
for trial. Section 28, Williams' Const of 
Okl., provides that in all criminal prosecu- 
tions the accused shall have a right to a 
speedy public trial by an impartial Jury of 
the county in which the crime shall have been 
committed ; that he shall be informed of tbe 
nature and cause of the accusation against 
him and have a copy thereof, and be confront- 
ed with the witnesses against him, and have 
compulsory process for obtaining witnesses 
in his own behalf; and that he shall have 
the right to be heard by himself and by 
counsel. 

Due process of law would be a libel on 
Justice if it did not carry with it the absolute 
right of preparation for trial. The right to 
be informed of the nature and cause of tbe 
accusation against him, and have a copy 
thereof, would be only so much Idle buffoon- 
ery If the accused was not allowed to pre- 
pare to defend himself. All of these rights 
would amount to but little if the accused did 
not also have the right to be represented by 
counsel who was learned in the law and 
trained in the matter of presenting cases in 
court. These principles are not only em- 
bodied in our Constitution, but they or sim- 
ilar provisions will be found in the Consti- 
tution of every state of the American Union 
and also in the Constitution of the United 
States. They therefore cannot be minimized, 
but constitute the fundamental and unkversal 
principles of American criminal law ; and no 
Legislature or court can ignore or violate 
them. The absolute right of every defend- 
ant in a criminal case to be represented by 
counsel learned In tbe law was discussed and 
recognized by the unanimous decision of this 
court in the case of Baker v. State, 130 Pac. 
820, in an opinion by Judge Doyle, decided at 
the present term of the court The right to be 
heard by counsel would, in the language of 
Saint Paul, 1 Cor. 13, 1, "become as sound- 
ing brass, or a tinkling cymbal," If it did not 
Include the right to a full and confidential 
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consultation with anch counsel, with no other 
persons present to bear what was said. This 
is a material, substantial right, essential to 
Justice. 

Section 257, Comp. Laws 1909, among oth- 
er things, provides that it is the duty of an 
attorney and counselor at law "to maintain 
inviolate the confidence and at any peril to 
himself to preserve the secrets of his client." 
This is not only the statute law of our 
state, but it is also a settled principle of 
the common law. While this rule is rigid- 
ly enforced as between client and attorney, 
yet it does not extend to persons who may 
hear what passes between clients and their 
attorneys. If clients disclose secrets to 
their attorneys in the presence of others, 
the law closes the mouths of the attorneys, 
and win not permit them to reveal secrets 
so disclosed ; but no such inhibition is placed 
by law upon others present who may hear 
such secrets, unless such other persons are 
the helpers or assistants of such attorneys. 
Therefore, if parties in prison and charged 
with crime are compelled to consult their 
attorneys in the presence of an officer or 
officers of the law, the very object and pur- 
pose of the Constitution and of the statute 
would be defeated, because such officer or 
officers could testify as to any statements 
passing between such defendants and their 
attorneys, or could otherwise disclose such 
secrets against the will and to the injury 
of such defendant This alone would render 
such consultations a miserable and contemp- 
tible farce. It therefore necessarily follows 
that it is the absolute right of parties charg- 
ed with crime to consult privately with their 
attorneys, and that It is an illegal abridg- 
ment of this right for a sheriff, jailer, or 
other officer to deny to a defendant the right 
to consult his attorneys, except in the pres- 
ence of such officer. We think that this 
question Is too plain for argument, and that 
the statement of the proposition amounts to 
its demonstration. 

This court has repeatedly held that fair- 
ness is an essential element in the trial of 
criminal cases in Oklahoma, and that un- 
fairness and justice cannot be harmonized 
with each other, and that whenever it is 
made to appear tha't there was any unfair- 
ness in the trial of a criminal case such un- 
fairness will be ground for reversal, unless 
it affirmatively appears from the record that 
it could not have materially affected a ver- 
dict of conviction. 

It is the duty of officers having the cus- 
tody of persons charged with crime to af- 
ford them a reasonable opportunity to pri- 
vately consult with their attorneys, with- 
out having other persons present, taking 
such precautions as may be necessary, ac- 
cording to the circumstances of each case, 
to prevent the escape of s\ich prisoner. It 
Is therefore the duty of the trial courts of 
Oklahoma to make such orders as will se- 
cure to every person imprisoned upon an 



accusation of crime a reasonable opportunity 
to consult privately and freely with Ills coun- 
sel, without let or hindrance from any sher- 
iff, jailer, or other officer. As to what, when 
and where such consultations may be had 
may vary with circumstances, and is a 
matter within the discretion of the trial 
court, but this is not an arbitrary discretion, 
and it must not be so used; otherwise It 
may become the means of defeating justice. 

It matters not what the officers may think 
of the guilt of a defendant, the law presumes 
that he is innocent until his guilt has been 
legally pronounced by an impartial jury in. 
a fair trial. It matters not how humble, 
poor, or friendless he may be, or how strong 
and influential the feeling against him, it is 
his absolute right to liave a fair opportunity 
to prepare for trial and to present his de- 
fense. The law is not hunting for victims 
or seeking to offer up vicarious atonements. 
Punishment should never be inflicted as such 
before a conviction, and there should be no 
conviction, unless it be legally established to 
the satisfaction of the jury, beyond a rea- 
sonable doubt, that the defendant Is guilty 
of the crime charged against him. No at- 
tempt to railroad any man to the peniten- 
tiary or to the gallows, it matters not how 
guilty he may be, should for one moment be 
tolerated by any court If a defendant can- 
not be convicted without denying him a rea- 
sonable opportunity to prepare for trial and 
a fair trial, he should not be convicted at 
all. Any other rule would make a myth of 
justice and a snare and a delusion of court& 

Second. It would be difficult if not im- 
possible, to include in one general definition 
everything which constitutes contempt of 
court. Even if this were possible, it is not 
necessary to do so in this case; for the 
specific charge against respondents Is a will- 
ful disregard and disobedience of the order 
of tills court 

[2] The Criminal Court of Appeals is the 
court of last resort in all criminal cases and 
for the settlement of all questions involving 
a construction of the criminal laws of Okla- 
homa. This court is charged with the duty 
of seeing that we have a uniform system of 
criminal jurisprudence in the state. It would 
l>e utterly impossible for the court to dis- 
charge this duty, unless it has the power and 
the courage to protect its character and en- 
force obedience to its orders; otherwise Its 
decisions would be a mere matter of advice 
or recommendation, which the subordinate 
courts and the officers of the state would be 
at liberty to follow or disregard at pleasure, 
and the court itself would be a puerile, im- 
potent, and contemptible thing, and Its use- 
fulness would be destroyed. 

Article 4 of the Constitution of this state 
divides the state government into three sep- 
arate, distinct, and co-ordinate departments, 
viz., the legislative, executive, and judiciaL 
See section 50, Williams' Const of Okla. By 
the express terms of the Constitutioa the 
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Criminal Court of Appeals Has exclusive ap- 
pellate jurisdiction of all criminal cases. 
See section 187, WiUiams' Const of Okla. 
Tbat which is exclusire cannot be dlTltted or 
shared, either in whole or in part, with any 
other person or tribunal or department of 
the state government. It therefore necessa- 
rily follows that the Criminal Court of Ap- 
peals is the supreme tribunal for the settle- 
ment of all questions relating to criminal 
law. 

As to the powers of this court with refer- 
ence to matters of criminal law, In the case 
of State ex rel. Ikard v. RusseU, 33 Okl. 141, 
124 Pac. 1092, the Supreme Court of Okla- 
homa said: "It is the settled policy of this 
court to follow the construction given to 
criminal statutes by the Criminal Court of 
Appeals, since the enforcement of such stat- 
utes must be in accordance with such con- 
struction. Ex parte Justus, 26 Okl. 101, 110 
Pac. 907 ; Flood v. State ex rel., 27 Okl. 852, 
113 Pac. 914; Hemdon v. Hammond, Coun- 
ty Judge, 28 Okl. 616, 115 Pac. 775." 

Our decisions as to the criminal laws of 
this state are not only binding on every de- 
partment of this state government, but they 
are also binding upon the Supreme Court of 
the United States, when nothing is Involved 
of national authority. 

Mr. Cooley, in his work on Constitutional 
lilmltatlons, on page 31, says: "But the same 
reason which requires that the final decision 
upon all questions of national jurisdiction 
should be left to the national courts will also 
liold the national courts bound to respect 
the decisions of the state courts upon all 
questions arising under the state Constitu- 
tions and laws, where nothing is involved of 
national authority, or of right under the 
Constitution, laws, or treaties of the United 
States, and to accept the state decisions as 
correct, and to follow them whenever the 
same questions arise in the national courts." 

In Beauregard v. New Orleans, 18 How. 
497, 502 (15 I>. Ed. 462), Mr. Justice Camp- 
bell, speaking for the Supreme Court of the 
United States, says: "The constitution of 
this court requires It to follow the laws 
of the several states as rules of decision 
wherever they apply. And the habit of the 
court has been to defer to the decisions of 
tbelr judicial tribunals upon questions aris- 
ing out of the common law of the state." 

In Bank of Hamilton v. Dudley's licssee, 
2 Pet 492, 524 (7 L. Ed. 496), It was argued 
that the exclusive power of state courts to 
construe legislative acts did not extend to 
the paramount law, so as to enable them to 
give efficacy to an act which was contrary 
to the state Constitution; but Marshall, C. 
J., speaking for the Supreme Court of the 
United States, said: "We cannot admit this 
distinction. The judicial department of ev- 
ery government is the rightful expositor of 
its laws, and emphatically of its supreme 
law." 

A£aln, In Elmendorf t. Tailor, 10 Wheat, 



ISZ, 159 (6 I* Ed. 289), the aame eminent 
judge says: "The judicial department of ev- 
ery government, where such department ex- 
ists, is the appropriate organ for construing 
the legislative acts of that government" 

The opinions of the Criminal Court of Ap- 
peals of Oklahoma upon all questions of 
criminal law are binding upon the Supreme 
Court of the United States and the Supreme 
Court of this state, the Governor, and all 
state officers. Certainly, then, the sheriff 
and jailor of a county are without the slight- 
est power or authority to disregard and dis- 
obey the orders of this court, and such dis- 
obedience and disregard of the orders of this 
court constitute contempt of court The 
power of the court to punish for contempt is 
clearly stated in the ninth volume of Cyc. 
p. 26, as follows: "Independent of authority 
granted by statute, courts of record of supe- 
rior jurisdiction, whether civil or crimtual, 
possess inherent power to punish for con- 
tempt of court Such power is essential to 
the due administration of justice, and the 
Legislature cannot take it away or abridge 
it" 

Upon the hearing of this matter a great 
mass of conflicting testimony was introduc- 
ed, and if the court was disposed to take a 
harsh and extreme view of the facts present- 
ed there Is ample evidence in the record to 
justify the court in adjudging respondent 
guilty of contempt and in inflicting severe 
punishment therefor. 

We are satisfied from the testimony that 
the respondent Davis did not render that 
ready and unquestioning obedience to' the 
order of the court which it was his duty to 
do; that a personal difficulty took place be- 
tween respondent Davis and the attorneys 
for relator in which some highly Improper 
language was used ; but It also appears from 
the testimony that the respondent Davis has 
been a fearless, zealous, and faithful officer, 
and that when he had time for reflection he 
complied with the order of the court We 
are inclined to the opinion that the hesitan- 
cy which relator first manifested with ref- 
erence to obeying the order of the court and 
what he then said, was due more to the per- 
sonal feeling existing between relator and 
the attorneys for respondent than to a dis- 
position to defy this court. While this con- 
stitutes no defense to the charge of con- 
tempt, yet we feel that In justice we should 
take it into consideration in pronouncing 
judgment against relator. This court has no 
desire to resort to arbitrary measures, espe- 
cially against the peace officers of the state. 
All that it asks and requires is that its or- 
der shall be obeyed. No officer has the right 
to question the judgment of this court. If 
the court Is in error as to any matter, an 
application must be made to the court for Its 
correction. While the respondent Davis Is 
guilty of contempt for not rendering un- 
questioning obedience to the order of the 
court, yet. In view of his past character as 
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an officer and the fact that before the matter 
was reported to the conrt he did comply 
with and obey said order, this conrt will 
trospend for the present pronouncing any 
Judgment of punishment against him, except 
that he be directed to pay the costs of this 
proceeding, and when said costs are paid the 
clerk of this court is directed to enter a 
Judgment discharging respondent Davis en- 
tirely in this proceeding. 

The death of the respondent William Van 
Bibber having been suggested to the court, 
this proceeding is abated as to him. 

ABMSTBONO, P. J., and DOYLB, J., con- 
cur. 

(17 MonL 119) 

CHICAGO, M. & SX. P. BY. CO. t. SWIN- 
1>1J:}UU£SX, Secretary of SUte. 

(Supreme Court of Montana. March 8, 1913.) 

COMMBBCS (I 69*) — iNTBRSTAn GOmOCBCB— 

Ktatb Ukoulation— Taxation. 

Itev. Codes, i ItiS, provides that the secre- 
tary of state, for services performed in bis office, 
muBt charge and collect: (4) For filing and re- 
cording each certificate of incorporation and 
each certificate of increase of capital stuck, 50 
cenU per |1,000 on amounts up to $100,000, 
and a lesser amuunt per $1,000 upon greater 
amounts, graduated as stated; and (10) for til- 
ing each certified copy of charter or articles of 
incorporation of any foreign corporation the 
game fee shall be charged as is provided for do- 
mestic corporations in article 4 of the section. 
Meld, that the section, as applied to foreign cor- 
porations doing interstate commerce, was un- 
constitutional as imposing a burden upon inter- 
state commerce. 

[Ed. Note.— For other cases, see Commerce, 
Cent Dig. §f 100, 113-119; Dec Dig. f e9.»J 

Appeal from District Court, Lewis and 
Clark County; J. Miller Smith, Judge. 

Action by the Chicago, Milwaukee & St 
Paul Ballway Company against T. M. Swln- 
dlehurst. Secretary of State of the State of 
Montana. From a Judgment tor plaintiff, 
defendant appeals. Affirmed. 

D. M. Kelly, Atty. Gen., for appellant 
Gunn, Bascb & Hall, of Helena, for respond- 
ent 

BRANTLY, C. X The Chicago, Milwaukee 
& St. Paul Railway Compony Is a railroad 
corporation, organized and existing under 
the laws of the state of Wisconsin, having 
a capital stock of $232,623,100. It Is engag- 
ed la the operation of its railroad, as a com- 
mon carrier of passengers and freight, in 
and through the states of Wisconsin, Min- 
nesota, Iowa, South Dakota, and other 
states. Tlie (Chicago, Milwaukee & Puget 
Sound Railway Company, a railroad corpo- 
ration organized and existing under the laws 
of the state of Washington, is likewise a 
common carrier of passengers and freight 
In and through the states of Washington, 
Idaho, Montana, and to the Missouri river 



In the state of North Dakota, when the 
Unes of the two companies connect The 
St Panl Company, desiring and being about 
to purchase the railroad property of the 
Puget Sound Company, for the purpose of 
availing itself of the benefits of section 4289 
of the Revised Codes of Montana, whldi re- 
quires the filing of its charter or articles of 
Incorporation with the secretary of state^ 
tendered to him for filing a true copy of Its 
articles of Incorporation, and also the sum 
of $1 in payment of the filing tee. The sec- 
retary of state refused to receive and file 
the articles upon the tender so made, but 
demanded payment of a f^ amounting to 
$23,447.31, basing his demand upon the re- 
quirements of the provisions of section 166 
of the Revised Codes. Upon his refusal to 
receive and file the articles without such 
payment, the amount so demanded was paid, 
under protest, however, with notice that an 
action would be brought to recover It back, 
on the grounds that said section 166, to the 
extent that It authorizes and requires the 
secretary of state to charge and collect a 
fee for the filing of articles of incorporation 
on the basis of a percentage of the oitlre 
capital stock of the St Paul Company, Is In 
conflict with and repugnant to the com- 
merce clause of the Constltntloii of the Unit- 
ed States, in that It imposes a tax upon 
the Interstate business of the company, and 
that the exaction and collection of the fee 
In question amounted to a taking of prop- 
erty without due process of law, In violation 
of the fourteenth amendment to the Consti- 
tution. The cause was submitted to the dis- 
trict court upon an agreed statement of 
facts sufficient in detail to present the ques- 
tions raised by the position assumed by the 
plaintiff. The district court held the statute 
void, and rendered Judgment for the plain- 
tiff. The defendant has appealed. 

Section 4209, supra, provides, among other 
things, that "any railroad company may sell 
or lease the whole or any part of its rail- 
road or branches within this state construct- 
ed or to be constructed, together with all 
property and rights, privileges and franchis- 
es pertaining thereto, to any railroad com- 
pany organized or existing pursuant to the 
laws of the United States or of any state ot 
territory of the United States; • • • 
and the railroad company of any other state 
or territory of the United States which shall 
so purchase or lease a railroad, or any part 
thereof In this state, or shall extend or con- 
struct Its road or any portion or branch 
thereof in this state, shall possess and may 
exercise and enjoy, as to the control, man- 
agement and operation of the said road, and 
as to the location, construction and opera- 
tion of any extension or branch thereof, all 
the rights, powers, privileges and franchises 
possessed by railroad corporations organized 
under the laws of this state. Including the 
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exercise of the ^wer of eminent domain:' 

• • • Provided further, that before any 
railroad corporation organized under the 
laws of any otlier state or territory or of the 
United States shall be permitted to avail It- 
self of the benefits of this act, such corpo- 
ration shall file with the secretary of state 
a true copy of its charter or articles of in- 
corporation." The part of section 165, the 
ralidity of which la brought in question, is 
the following: "The secretary of state, for 
services performed in his office, must charge 
and collect the following fees: • • • IV. 
For recording and filing each certificate of 
incorporation and each certificate of Increase 
of capital stock, the following amounts shall 
be charged: Amounts up to $100,000, fifty 
cents per thousand dollars. Additional from 
f 100,000 to $250,000, forty cents per thousand 
dollars. Additional from $250,000 to $500,- 
000, thirty cents per thousand dollars. Ad- 
ditional from $500,000 to $1,000,000, twenty 
cents Iter thousand dollars. Additional ovei 
$1,000,000, ten cents per thousand dollars. 

• » • X. For filing each certified copy of 
charter or articles of incorporation of any 
foreign corporation, the same fee shall be 
charged as is provided for in article IV of 
this section, for domestic corporations." 

The question submitted for decision is 
whether section 166 is invalid for either or 
both reasons assigned by the plaintiff. In 
support of their contentions counsel foe 
plaintiff dte Western Union Telegraph Co. 
T. Kansas, 216 U. S. 1, 30 Sup. Ct 190, 54 
L. Ed. 355, later approved by the same court 
in Pullman Co. v. State of Kansas, 216 U. S. 
56, SO Sup. Ct 282, 54 L. Ed. 378, Ludwig 
V. Western Union Telegraph Co., 216 U. 8. 
146, 30 Sup. Ct. 280, 54 L. Ed. 423, and In- 
ternational Text-Book Co. v. Pigg, 21T U. 
S. 91, 30 Sup. Ct. 481, 54 L. Ed. 678, 24 
L. B, A. (N. S.) 493, 18 Ann. Cas. 1103. 
These cases, particularly the first, are di- 
rectly In point. In the first there was 
brought In question the validity of a provi- 
sion of the General Laws of the state of 
Kansas, which, besides requiring a corpora- 
tion seeking to engage in business In the 
state of Kansas, after having secured per- 
mission from the state charter board upon 
formal application made for that purpose, 
also required it to "pay to the state treas- 
urer of Kansas, for the benefit of the per- 
manent school fund, a charter fee of one- 
tenth of one per cent, of its authorized cap- 
ital upon the first one hundred thousand 
dollars of Its capital stock, or any part there- 
of; and upon the nest four hundred thou- 
sand dollars, or any part thereof, one-twen- 
tieth of one per cent. ; and for each million 
or major portion tliereof over and above the 
sum of five hundred thousand dollars, two 
hundred dollars." General Statutes Kansas 
1901, § 1264. In an elaborate opinion by Mr. 
'.Tustice Harlan, in which there Is an exten- 
8lre review of tlie prior decisions of the 



court upon the etUae or analogoas iQuestiona,- 
the conclusion was reached that it is not: 
conq>etent for a state Legislature to require 
a foreign corporation engaged in interstate 
commerce, as a oondltion precedent to its be- 
ginning or continuing to do business in that 
.state, to pay a given per cent, of its capital 
stock, representing all of its business every- 
where within and outside of the state, be- 
cause (1) it operates as a burden and tax on 
the Interstate business of the corporation, 
in violation of the commerce clause of the 
Constitution, and (2) because it Is a tax up- 
on the property of the corporation beyond 
the limits of the state, inconsistent with the 
due process of law enjoined by the four- 
teenth amendment 

It Is true that the method prescribed for 
ascertaining the tax imposed by section 105, 
supra, is a charge of a flKed number of cents 
per $1,000 of the par value of the capital 
stock, graduated In proportion to the amount 
of the capital stock; whereas, under the 
Kansas statute, up to $400,000 It was to be 
calculated by a graduated percentage, and 
thereafter at a uniform fixed sum per 
$1,000,000. This divergence in method, how- 
ever, is immaterial. The vice of such leg- 
islation, as the reasoning of the court shows, 
consists in the nature of the burden imposed 
by It and not ta the amount The method 
adopted for the ascertainment of the amount 
cannot be material, so long as the result Is 
the same. This is apparent from the de- 
cision in Ludwig V. Western Union Telegraph 
Co. In this case was brought in qnestion the 
validity of a statute of the state of Arkansas, 
the purpose and effect of which was the same 
as that of the Kansas statute, supra. It re- 
quired the payment of a license tax upon the 
whole of the capital stock of both domestic 
and foreign corporations, to be ascertained 
by a charge of a fixed sum, the amount of 
which was graduated according to the 
amount of the capital stock. It was held 
open to the same objection as was the Kan- 
sas statute. The case of Pullman Co. vi 
Kansas, and that of International Text-Book 
Oo. V. Pigg, involved other provisions of the 
Kansas statute; but tn both the court ap- 
proves the decision In Western Union Tele- 
graph Co. V. Kansas as the settied law on 
the subject and in the latter of them ex- 
pressly declares that section 1283 of the Gen- 
eral Statutes of Kansas, which required for- 
eign corporations engaged Ih Interstate com- 
merce, OS a condition precedent to doing busi- 
ness in the state, to obtain a license, was 
invalid under the commerce clause of the 
Constitution. 

This court Is concluded by these decisions, 
and hence must declare section 165, supra, 
in so far as it applies to foreign corix)ratlons 
seeking to engage in interstate commerce in 
this state, inoperative and void. 

Some effort was made by counsel for ap- 
pellant to maintain the contention that In 
eadi of the cases cited the question inyolyed| 
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was whetber the corporatlong which were 
already doing business In a state should be 
excluded therefrom; whereas In this case 
the question is whether a corporation shall 
be permitted to come into this state to en- 
gage in business. A reading of these cases, 
however, leads to the conclusion that this 
difference In the situation of the parties can- 
not affect the result. 

The Judgment is affirmed. 

Affirmed. 

HOULOWAX and SANNEB, JX, concur. 



WHIGHT V. BROOKS et aL 
(Supreme Court of Montana. March 4, 1918.) 

1. Action (§ 38*)— Specific Pebfobmancb— 
Quieting Titlb>— Complaint. 

The complaint alleged that plaintiff bought 
two lots from B., the then owner, and imme- 
diately went into possession, and has since 
been in "actual, quiet, open, notorious, undis- 
turbed, and exclusive possession," and has 
placed valuable improvements thereon; that 
B. died leaving a will, under which defendant 
was residuary legatee, and that the lots had 
been distributed to defendant, as such, by ju- 
dicial decree, and that defendant has sold the 
lots; that defendant had notice before B.'s 
death of plaintiff's rights, as did the purchaser 
from defendant before he purchased; and that 
plaintiff has always been ready and willing to 
pay for the lots upon conveyance to him, and 
has at various times demanded a conveyance 
both from B. and defendant and offered to pay 
the purchase price, but acceptance of payment 
has been refused. The prayer was that plain- 
tiff be adjudged owner of the lots, and defend- 
ant be required to convey to him upon payment 
of the price, and be enjoined from interfering 
therewith. Beld, that the complaint alleged 
a cause of action for specific performance, and 
was not demurrable for joining therewith an 
action to quiet title, based upon prescription. 

[Ed. Note. — For other cases, see Action, 
Cent Dig. |§ 549, 565; Dec. Dig. { 38.*] 

2. Eqoitt (I 87*)— Laches. 

Laches will not be presumed merely from a 
delay short of the period of limitation. 

[Ed. Note. — For other cases, see Equity, 
Cent Dig. §| 242-244, 395; Dec. Dig. § 87.*] 

3. SPECinc Perfobmance (§47*)— ObalOon- 
TBACT— Possession by Vendee. 

Specific performance of an oral contract 
for the sale of real estate may be decreed 
where possession was thereunder takeu with 
the vendor's Icnowledge or consent, and was 
followed by improvement of the property, 
though no part of the price has been paid. 

[Ed. Note. — For other cases, see Specific Per- 
formance, Cent Dig. $ 132; Dec. Dig. $ 47.*] 

4. Limitation of Actions ^^ 103*)— Action 

— lOtMITATIONS. 

Where the vendee has repeatedly offered 
to pay the price and to receive a conveyance', 
and is able and wUling to do so, vendor holds 
the legal title in trust for the vendee; and limi- 
tations do not begin to run against an action j 
for specific performance until the vendor re- 
pudiated such trust, as by a refusal to convey 
or recognize the contract. 

[Ed. Note. — For other cases, see Limitation 
of Actions, Cent Dig. {} 500, 50ti-510; Dec. 
Dig. i 103;* Trusts, Cent Dig. | 570.] 



5. SPEctno Pebfobuance (| 106*)— Actions 

— Limitations. 

A vendee in possession is not barred from 
suing for specific performance by delay for any 
period in bringing the action; his possession 
being a continued assertion of his daim. 

[Ed. Note. — For other cases, see Specific Per- 
formance, Cent Dig. §§ 325-341; Dec Dig. | 

6. Pabtnebship (S 55*)- Existence of Rb- 
LATioN— Evidence. 

Evidence, in an action for specific per- 
formance of a contract to convey land, held to 
sustain a finding that the person contracting 
with plaintiff to convey acted for others, who 
were his copartners. 

[Ed. Note.— For other cases, see Partnership, 
Cent Dig. §§ 78, 79, 81; Dec. Dig. f 55.* j 

7. PaBTNEBSHIP (I 68*)— CONVETANCE BT 

Pabtneb. 

Since, under a conveyance to "B. & Bro.," 
copartners, B. had the legal title to the prop- 
erty, be could convey the complete legal tiue 
thereto, leaving his copartners to their remedy 
for an accounting for the proceeds. 

[Ed. Note. — For other cases, see Partner- 
ship, Cent Dig. if 101-111; Dec. Dig. S 68.*I 

8. Specific Pebfobmancb (5 47*)— Obal Con- 
tbact— Pabt Pebfobmancb. 

Where the improvements placed by the 
vendee upon lots, agreed to l>e purchaseid un- 
der an oral contract for a consideration of 
$200, consisted of fencing and a barn, lathed 
and plastered in the lower part, used as a 
chiclsen house, all of which were valued at 
S600 or $700, there was a sufficient part per- 
formance to authorize a specific performance. 
[Ed. Note.— For other cases, see Specific 
Performance, Cent Dig. { 132; Dec. Dig. i 
47.*] 

9. Vbndob and Pubchaseb (5 198*)— Pay- 
ment BT Defendant— Taxes. 

Payment of taxes by the vendor after bis 
contract to convey will not entitle him to re- 
cover such payment, where he is himself at 
fault for delay in performance; be only being 
entitled to the legal rate of interest on the 
purchase price up to the time of performance. 
[Ed. Note. — For other cases, see Vendor and 
I>urehaBer, Cent Dig. |i 408-412; Dec Dig. { 

Appeal from District Court, Fergus Coun- 
ty; E. K. Cbeadle, Judge. 

Action by Frank E. Wright against John 
Broolcs and another. From a judgment for 
plaintiff and an order denying a new trial, 
defendants appeal. Affirmed. 

W. M. Blackford and Joiin A. Coleman, 
both of Lewistown, for appellants. Rudolf 
Von Tobel, of Lewistown, and Henry O. 
Smith, of Helena, for respondent. 

SANNSR, J. The amended complaint al- 
leges, substantially, that In July, 1898, the re- 
spondent bought two certain lots In the city 
of Lewistown at the price of $200 from Hen- 
ry P. Brooks, who was then the o'wner ; that 
the respondent immediately went into pos- 
session, and has since been in the "actual, 
quiet, open, notorious, undisturbed, and ex- 
clusive possession" of said lots, and has plac- 
ed valuable Improvements thereon; that 
Henry P. Brooks died leaving a will, under 
which the appellant, John Brooks, was made 
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resldnary legatee, and by judicial decree the 
said lots hare been distributed to John Brooka 
as residuary legatee; that John Brooka bas 
sold said lots to appellant Kettleson; that 
prior to the death of Henry P. Brooks, and 
when the distribution occurred, the appellant 
John Brooks had actual notice of the rights 
and claims of respondent and of the existence 
of said agreement, and that the appellant 
Kettleson, prior to bis purchase, had actual 
notice of the r^hte and claims of respond- 
ent ; that respondent has always been ready 
and willing to pay for the lots upon convey- 
ance of the same to blm; that at divers 
times he demanded a conveyance of Henry P. 
Brooks, and also of Jotm Brooks, and offer- 
ed to pay the purchase price, but acceptance 
of payment and Issuance of deed have been 
refused : that about August 30, 1911, the ap- 
pellant Kettleson, without the consent and 
against the instructions of respondent, went 
upon the said lots and tore down the fence 
inclosing the same, and tore down the fence 
Inclosing his poultry yard, and is muklng 
preparations to erect a house upon said lots. 
It Is prayed, among othev things, that re- 
spondent be adjudged the owner of said lots ; 
that a decree be entered requiring api^ellant 
to convey upon payment of $200; and that 
appellants be enjoined from asserting any In- 
terest or title in the lots or Interfering with 
the same. 

This pleading was attacked by a demurrer 
on three grounds, two of which are that It 
does net state facts sufficient to constitute 
a cause of action, and that there is improp- 
erly united therein a cause of action based 
upon adverse possession for more than 10 
years with a cause of action for the specific 
t)erformance of an alleged contract of sale 

[1] We will first dispose of the question of 
misjoinder. Upon it we have not been favor 
ed with any argument In appellants' brief, 
and should be inclined to rule the point as 
waived but for the fact that respondent him- 
self insists here that he has stated an action 
to quiet title as well as for specific perform- 
ance, and that under the pleadings, evidence, 
and findings he Is entitled to prevail upon ei- 
ther theory of the case. It is possible, by 
selecting certain allegations and ignoring 
others, to carve from the amended complaint 
a claim of title by prescription, but the al- 
legations necessary to be so selected are en- 
tirely pertinent to, and are not Inharmonious 
with, the prayer for specific performance; 
whereas the allegations to be ignored and the 
pleading, taken as a whole, are inconsistent 
with any claim of legal title, since one pos- 
sessing lands under a contract of sale holds, 
not adversely, but in subordination to, the 
legal title. Lamme v. Dodson, 4 Mont. 594, 
!>95, 2 Pac. 298. We therefore conclude that 
the amended complaint should be viewed, as. 
In fact. It was viewed throughout the pro- 
ceedings below, as seeking specific perform- 



ance only, and not open to attack for mls- 
joiader. 

[2] The point of the general demurrer Is 
that the agreement was made in July, 1898, 
and the suit was commenced in September, 
1911, thus disclosing a period of over 13 
years in which respondent did nothing in as- 
sertion of his rights ; that, in the absence of 
excusatory averments, this Is laches appear. 
Ing upon the face of the pleading by which 
equity Is negatived, and therefore a general 
demurrer will lie. The argument is plausible, 
bat Ineffective. Assuming that, where laches 
appears on the face of the complaint, advan- 
tage thereof may be taken by demurrer for 
substance, and conceding that, following the 
maxim, "Equity aids the vigilant," laches 
may arise from an unexplained delay short 
of the period fixed by the statute of limita- 
tion (American Mining Co. v. Basin & Bay 
State MIn. Co., 39 Mont. 483, 104 Pac. 525, 
24 U R. A. [N. S.] 305; Wolf v. Great l!"^ll8 
W. P. & T. Co., 15 Mont. 49, 38 Pac 115) still 
laches will not be presumed from such a de- 
lay alone. 16 Cyc. 179; Vox v. Haggln, 69 
Cal. 267, 4 Pac. 919, 10 Pac. 674 ; Marsh v. 
Lett, 156 Cal. 647, 105 Pac. 968. Now, the 
statute Invoked here is section 6451, Revised 
Codes, and whether we apply It as In Itself a 
bar, or as a test for laches, the question 
arises: When, as to this case, did it com- 
mence to run? 

[3-5] It is the recognized rule, followed by 
this court, that specific performance of an 
oral contract for the sale of real estate may 
be decreed where possession thereunder, tak- 
en by the vendee with the vendor's knowledge 
or consent. Is followed by improvement of the 
property, even though no part of the pur- 
chase price has be^i paid. FInlen v. Helnze, 
32 Mont 354, 80 Pac. 918 ; Cobban t. Heck- 
ien, 27 Mont. 245, 70 Pac. 805. In such a 
case, where the payment and conveyance are 
to be concurrent acts, and where the vendee 
has made repeated efforts to pay, and stands 
ready, able, and willing to pay, the vendor is 
placed In the same position as though pay- 
ment had been made; that is to say, he 
holds the legal title in trust for the vendee. 
Cobban v. Hecklen, supra ; Finlen v. Helnze, 
supra ; Ives v. Cress, 5 Pa. 118, 47 Am. Dec. 
401; Willis V. Wozencraft, 22 Cal. 608; 
Whittler V. Stege, 61 Cal. 241; Howell v. 
Budd, 91 Cal. 351, 27 Pac. 747. On this the- 
ory the statute of limitation does not com- 
mence to run until the vendor has In some 
manner disavowed his trust (36 Cyc. 732, f), 
which disavowal may, In cases such as this, 
consist of a fiat refusal to convey or to recog- 
nize the contract Turning, now, to the 
amended complaint, we find the charge that 
both Henry P. Brooks and John Brooka have 
refused and neglected to convey, notwith- 
standing demand. But when? It may have 
been more than five years before the com- 
mencement of the action ; it may have been 
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less. Hits condition of the pleading, how- 
ever It may be subject to a demurrer for am- 
biguity, certainly does not require the con- 
clusion that the statute has run. Moreover, 
the weight of authority Is that the vendee in 
possession cannot be barred from speclflc 
performance by mere delay, however long, 
because his possession is a continued asser- 
tion of his claim. He may rest in security 
until his title or right of possession is at- 
tacked. 16 Cyc. 174: 36 Cyc. 732; Love v. 
Watklus, 40 Cal. 504, 6 Am. Rep. 624; GU- 
bert V. Sleeper, 71 Cal. 294, 12 Pac. 172; 
Snider v. Johnson, 26 Or. 331, 3.5 Pac. 846. 
We are therefore of opinion that the amend- 
ed complaint is good as against the general 
demurrer. 

The trial resulted In certain findings of 
Jftct by the court, from which conclusions of 
law were drawn, in effect directing a decree 
of speclflc performance as prayed by re- 
spondent, and such decree was thereafter 
duly entered. These findings of fact are vig- 
orously assailed for what they contain and 
for what they do not contain. As to their 
content, we say that, although a remarkable 
situation is disclosed by the evidence, yet 
the evidence does not preponderate against 
the findings. They have sufiBclent support in 
the evidence to require their acceptance by 
this court as the established facts in the 
case. Boyd v. Hufflue, 44 Mont 306, 120 Pac. 
228; Pope v. Alexanuer, 36 Mont 90, 92 
Pac. 203, 565. As to their alleged deficien- 
cies, these are not In themselves, singly or 
collectively, of sufficient importance to de- 
mand a reversal of this case. They consist, 
for the most part, of facts or circumstances 
not necessary to a determination of the case, 
or of alleged facts or circumstances not re- 
quired by the evidence; and the failure to 
find them could not, with the possible excep- 
tion of the payment of taxes, which we shall 
consider later, have operated to the prejudice 
of the appellants. Certain questions of law, 
however, are raised by the ev^ldence and the 
findings, to which we shall briefly advert. 

[6] It is said that when the agreement 
was made Henry P. Brooks was not the sole 
owner of the property ; that respondent then 
knew It ; and that under such circumstances 
speclflc performance will not be decreed. Ap- 
pellants forget that there was a visible oc- 
cupancy of these premises for 13 years im- 
mediately following the agreement, and that 
the evidence furnished by themselves tends 
to establish that vfbea the agreement was 
made the title was in "H. P. Brooks & Bro." ; 
that "H. P. Brooks & Bro." was a "concern" 
— apparently a partnersfhip— composed of 
Henry P. Brooks, Anthony Brooks, and the 
appellant John Brooks, having business other 
than the owning of tliese lots, and owning 
them as it owned its other property; that 
Anthony Brooks and John Brooks posso!<.sed 
interests in these lots only as they were In- 
terested in the "concern"; that Henry P. 



Brooks tended to its business, intticnlarly 
at the Lewistown end ; that John Brooks for 
8 or 10 years personally knew of respondent's 
occupancy and Inclosure of the premises, and 
made no objection of any kind. It is nowhere 
asserted by Jolm Brooks tliat Henry P. 
Brooks was witiiput authority to contract in 
behalf of the other members of the "con- 
cern" ; and It appears that when respondent 
broached the subject of a deed to John 
Brooks he said respondent would have to see 
Henry P. Brooks about the matter. We think 
this was ample to Justify the findings that In 
the agreement with respondent Henry P. 
Brooks acted in behalf of his associates as 
well as of himself, and to estop any denial 
of John Brooks in that regard. Under these 
findings the case falls, not within Cochran t. 
Blunt et al., 161 U. S. 350, 16 Sup. Ct 454, 
40 L. Kd. 729, cited by appellants, but with- 
in the rule recognized by this court In Cob- 
ban V. Ueeklen, supra. But there is another 
aspect of this matter which is decisive 
against appellants. 

[7] Upon well-recognized principles the le- 
gal title to the lots In question, at the time 
the agreement was made, stood wholly In 
Henry P. Brooks by virtue of the deed from 
De Witt to H. P. Brooks & Bro. Barnett v. 
Lachman, 12 Nev. 301; Winter v. Stock, 29 
Cal. 408, 89 Am. Dec. 57 ; Arthur v. Weston. 
22 Mo. 378; Ennls v. Brown, 1 App. Dlv. 
22, 36 N. Y. Supp. 737. As long as It SO re- 
mained, Henry P. Brooks could convey the le- 
gal Utle, leaving his associates to their rem- 
edy of accounting for the proceeds (Barnett 
V. Lachman, supra) ; and if he could do that 
he could make Uie agreement in question. 

[8] It is contended that the Improvements 
placed upon the lots by respondent were not 
such as to constitute part performance, be- 
cause they did not equal or exceed the rental 
value of the lota while occupied by him. We 
do not know what the rental value may 
have been. The purchase price agreed upon 
was $200. The improvements consisted of 
fencing and of a bam, lathed and plastered 
In the lower part, used as a chicken house; 
and there was evidence to the effect that the 
value of these Improvements amounted to six 
or seven hundred dollars. We think this a 
sufficient showang of substantial and perma- 
nent Improvement. 

[I] The evidence established that through- 
out the entire period of respondent's oc- 
cupancy the taxes and public charges up- 
on the lots were paid by Henry P. Brooks 
or John Brooks, and error Is assigned be- 
cause the trial court did not so find. We 
see no error here. This court has held that 
In an action to quiet title, with taxes paid 
by the defendant In good faith, it is the duty 
of the trial court to reciuire reimbursement 
as a condition to the relief (Larson v. Pep- 
pard, 38 Mont. 133, 99 Pac. 136, 129 Am. 
St Uep. 630, 16 Ann. Cas. 800) and we think 
counsel confuse that situation with the total- 
ly different one now presented. Whether the 
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payment of the taxes by Brooks is considered 
to be of Importance on account of tlie failure 
of the trial court to impose reimbursement 
as a condition to the reldef granted, or as 
affecting the respondent's right to any re- 
lief, we are not clearly informed. But in 
either view it is decisive that the court found, 
not the respondent, but Henry P. Brooks and 
John Brooks, to have l)een at fault, and fixed 
upon them the blame for the long continuance 
of the legal title in their names. While pub- 
lic charges against real estate are properly 
assessed to the holder of the legal title, and 
It ia his privilege to pay them in order to 
protect it, yet in this case he could at any 
time have shifted tliat burden to the should- 
ers of the respondent by simply keeping the 
agreement Snch public charges as are to be 
expected in the nsnal course of events are 
like Increases in value or depreciation In the 
currency after contract of sale and pending 
conveyance^ In that they will not absolve the 
vendor, nor entitle him to any added recom- 
pense, where he Is at fault for delay in per- 
formance. Gotthelf V. Stranahan (Oty Ct 
Brook.) Id N. Y. Supp. 161; 138 N. Y. 851, 
.34 N. E. 286, 20 L. R. A. 455; King v. Raab, 
123 Iowa, 632, 99 N. W. 307 ; Pomeroy, Spec. 
Per. i 322. However, the court did require 
the respondent to pay interest at the legal 
rate on the purchase price for the entire 
peidod since the date of the agreement This 
was suOlclent 

Much space ds devoted in the brief of ap- 
pellants to the statute of limitations and to 
the question of laches. We have discussed 
these matters, so far as raised by the de- 
murrer to the amended complaint and the 
question now is whether limitation or laches 
Is disclosed by the evidence. According to 
the evjdence respondent made several de- 
mands on Henry P. Brooks for a deed, which 
was promised, but deferred; in the year of, 
or the year before, the death of Henry P. 
Brooks, respondent made a final demand up- 
on him, as well as upon John Brooks, and 
then occurred the first refusal to complete 
the agreement; Ileury P. Brooks died in 
February, 1900; tlie first hostile invasion of 
respondent's possession occurred August ."50, 
1911, and this action was commenced on 
September 9, 1911. We fall to see how this 
action can be held barred by the provision 
iirgued in the brief (Rev. Codes, S 6451), or 
by any of the statutes pleaded in the answers. 
jVnd if it is borne in mind that, where pay- 
ment, which is to be concurrent with the 
conveyance, is prevented by the vendor's 
fault, the case is the same as though payment 
were made, it can be readily seen that the 
authorities cited in snpix)rt of the contention 
of appellants do, when rightly understood, 
make for the very opposite conclusion. See 
Edwards v. Beck, 57 Wash. 80, 106 Pac. 492 ; 
Tx>ve V. Watkins, supra; Brennan v. Ford, 
46 Cal. 14; Gerdes v. Moody. 41 Oil. 350. 

As to laches, we have already indicated 
that the weight of authority denies the appli- 



cation of this doctrine' to the vendee hi pos- 
session prior to challenge of his title or right 
of possession. Bnt the appellants dte, 
among others, three decisions of this court: 
Wolf V. Great Falls W. P. & T. Co., supra, 
American Min. Co. v. Basin & Bay State Mln. 
Co., supra, and Strelcher v. Murray, 36 Mont 
45, 02 Pac. 36, upon which we are asked to 
decide that laches did, as a matter of fact, 
appear upon the trial of this case. These 
citations are not in point; the last two are 
not even suggestive, except as to certain gen- 
eral statements,' to the effect that laches may 
or may not exist Independently, of the statute 
of limitations, but depending upon the cir- 
cumstances of the individual case. In Wolf 
V. Great Falls W. P. & T. Co., however, a 
case of laches was held established in an ac- 
tion for specific performance, upon the theo- 
ry that abandonment of his claim by the 
vendee was shown by the following circum- 
stances: A written agreement was made for 
the sale of a town lot in Great FaUs for the 
purchase price of $350, payable in Install- 
ments at fixed times; it was expressly stip- 
ulated that "the above i»'emlses are sold to 
said second party for improvement, and the 
said party of the second part agrees and obli- 
gated himself, heirs and assigns, that he or 
they will on or before the first day of August 
18S7, build and construct a frame building of 
the value not less than $500;" the vendee 
was also to paj^the taxes; the execution and 
delivery of the deed was made contingent 
upon the prior performance of the conditions 
imposed upon the vendee, and the vendee 
was given possession under the agreement; 
the vendee did not pay the Installments of 
the purchase price, nor the taxes; nor did 
he construct to completion the Improvement 
as agreed; tlie successor in interest of the 
vendor took {lossesslon after default In these 
matters ; later, and on October 22, 1887, the 
vendee tendered the balance of the purchase 
price, which was refused; on April 29, 1891, 
he commenced bis action for specific perform- 
ance, and no explanation was offered in the 
pleadings or at the trial for the delay. The 
aliove not only shows how divergent was the 
situation from the case at bar, but Illumi- 
nates the following language of the decision: 
"We have confined the consideration to the 
question as to whether the plaintiff was 
guilty of inexcusable laches in commencing 
his suit for specific performance after he 
was ousted from the possession of the real 
estate in question, and knew that the defend- 
ant would not comply with the contract of 
sale thereof, unless compelled to do so." 
Eiiually Inept for appellants' purposes, is 
the decision in Marsh v. Lott supra, in which 
the Supreme Court of California said: "Of 
course, notwithstanding the delay in moving 
to enforce the alleged contract, the circum- 
stances may be such as to prevent any pre- 
sumption of acquiescence or abandonment 
&8, for Instance, where a vendee Is In posses- 
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sion ot tbe property under tbe alleged oon- 
tract and continues in such possession, claim- 
ing under the contract, notwithstanding tbe 
attempted repudiation." 

We think that all tbe findings are suffi- 
ciently supported by the evidence, and that 
the case, taken as a whole, authorizes the 
decree. 

The Judgment and order appealed from are 
affirmed. 

Affirmed. 

BRANTLT, C. J., and HOLLO WAY, J., 
concur. 



IVANHOFP V. TEALE. 
(Supreme Court of Montana. March 7, 1913.) 

1. Pleading (§ 406*) — Complaint — Uncer- 
tainty— Waiveb BT Answer. 

An apparent inadvertent substitution of 
the word "defendant" for "plaintiff" in the com- 
plaint merely makes the pleading subject to 
objection by special demurrer for uncertainty; 
an objection which, under Kev. Codes, i 6539, 
is waived by answer to tbe merits. 

[EM. Note.— For other cases, see Pleading, 
Cent Dig. $ 1367; Dec. Dig. § 406.*] 

2. Contracts (8 335*)— Performance— Plead- 
ing. 

Performance by plaintiff of his contract for 
services is suiSciently pleaded by bis allegation 
that be completed all tbe work and labor to be 
by him performed under it, and did all tbe 
things in it of him required to be done; Rev. 
Codes, I 6572, providing performance of condi- 
tions precedent in a contract may be pleaded 
by a statement generally that tbe party duly 
performed all the conditions on his part. 

[Ed. Note.— For other cases, see Contracts, 
Cent Dig. §§ 1664-1676; Dec Dig. § 335.*] 

3. Agriculture (8 15*)— Liens— Perfectino 
— Inconsistent Descriptions ot Land. 

A decree for a lien for clearing land cannot 
be sustained ; the descriptions of the property 
in the complaint, notice of lien, and decree be- 
ing inconsistent each with the others. 

[Ed. Note.— For other cases, see Agriculture, 
Cent Dig. %i 42-40 ; Dec. Dig. § 16.*] 

4. AOHICULTTJBB (§ 12*)— LlENS— PERTEOTINa 

-Description in Notice. 

It is a prerequisite to validity of a lien for 
clearing land that, as required by Rev. Codes, § 
7291, the description of the property in the no- 
tice of lien be such that the property can be 
identified therefrom. 

[Ed. Note.— For other cases, see Agriculture, 
Cent Dig. S§ 40, 41; Dec. Dig. 8 12.*] 

Appeal from District Court, RavalU Coun- 
ty; J. B. Polndexter, Judge. 

Action by Peter IvanhofC against Sarah C. 
Teale. Judgment for plaintiff; defendant 
appeala Remanded, with directions. 

Baker & Kurtz and G. M. Parr, all of 
Hamilton, for appellant O'Hara, Edwards 
& Madeen, of Hamilton, for respondent 

BRANTLY, C. J. This action was brought 
to foreclose a statutory lien for a balance 
alleged to be due to plaintiff for services 
rendered by him nnder a contract, by the 
terms of which he agreed to clear certain 



lands, situated in Bavalll county, belonging 
to defendant at a stipulated price of $25 per 
acre. Subsequent to the making of the orig- 
inal contract, its terms were, by mutual 
consent of tbe parties, extended so as to 
Include other lands. Tbe complaint alleges 
"that on tbe 20th day of April, 1910, plain- 
tiff entered upon the performance of said 
contract, and the defendant actually com- 
pleted all of the work and labor to be by 
him performed under said contract and did 
all of the things In said contract of him re- 
quired to be done; that by reason of said 
work and labor performed defendant tie- 
came indebted to said plaintiff for the clear- 
ing of SS acres at $25 per acre, making a 
total sum of $2,200, of wlilch said amount 
defendant paid to the plaintiff $940, leav- 
ing a iMlance due and owing and unpaid of 
$1,251, no part of which bas been paid." It 
then alleges tbe filing of the notice ot lien 
with the clerk and recorder of the county 
within 90 days after completion of the work, 
as required by section 7291, Revised Codes. 
A copy of the notice of lien is attached to the 
complaint as an exhibit The issue tried was 
whether the work had been performed by 
tbe plaintiff in accordance with the terms 
of the contract and bad been so accepted by 
the defendant Tbe court found for the 
plaintiff, and that there was due bim a bal- 
ance of $651. It rendered a decree declaring 
this amount to be a lien on defendant's lands, 
and ordered them to be sold to satisfy It 
The appeal is from the decree. 

[11 It is contended that the complaint does 
not state facts sufficient to constitute a cause 
of action, in that it alleges "the defendant 
actually completed all of the work," etc. This 
contention Is without merit It is apparent 
that tbe pleader, in drawing the complaint 
inadvertently substituted the term "defend- 
ant" where he Intended to use the term 
"plaintiff." At most, this substitution of 
terms served only to render the pleading 
open to objection by special demurrer on the 
ground of uncertainty. Such a defect Is 
waived by answer to the merits. EJadie v. 
Eadle, 44 Mont 391, 120 Pac. 239; Rev. 
Codes, I 6539. 

[2] It is also argued that tbe complaint 
does not allege the performance of the con- 
tract on the part of plaintiff in terms suffi- 
ciently direct and certain. If the pleading 
be construed according to its purport as in- 
dicated above, it can mean nothing less than 
that the plaintiff fully performed ail the 
conditions of the contract to be by him 
performed. This meets tbe requirement of 
the statute. Rev. Codes, | 6572. 

[3, 4] The last contention is that the de- 
cree does not conform to the allegations of 
the complaint and hence that the relief 
granted Is not warranted by it When we 
come to compare the description of the lands 
in question, as set out in the complaint with 
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tbat contained is the notice of lien and also 
wltb tbat found la the decree, we find It 
wholly inconsistent with them, not only with 
reference to the section subdivisions, but 
also with reference to their situation in the 
section, township, and range. In the com- 
plaint they are described as situated in sec- 
tions 14 and 28, in township 5 N., range 21 
W. In the notice they are described as sit- 
uated in sections 14, 27, and 28, in the same 
township and range. In the decree we find 
two descriptions. It is first recited that the 
plaintiff filed with the cleric and recorder 
bis notice of Hen upon certain lands describ- 
ed therein. These are described as situated 
In part In section 14, township 3 N., range 
21 W., and the rest as situated in sections 
27 and 28, township 5 N., range 21 W. Lat- 
er those described as subject to the lien 
are referred to as situated in the same town- 
ehlps and ranges, but the subdivisions of the 
sections mentioned are different Besides, 
when the section subdivisions mentioned in 
the several descriptions are compared, no 
two of the descriptions are consistent Such 
is the confusion and unc^tainty in the rec- 
ord in this respect that it Is impossible for 
us to ascertain whether any of the lands 
described are subject to the lien. The stat- 
ute requires the description to be such as to 
identify the property sought to be affected 
by the lien. Rev. Codes, § 7291. This is a 
prerequisite to the validity of the Hen; for, 
in order to perfect the claim, aH the differ- 
ent requirauents of the statute must be sub- 
stantially compUed with. Yerrick v. Hlg- 
gins. 22 Mont 502, 67 Pac. 95; McGlauflln 
T. Wormser, 28 Mont. 177, 72 Pac. 428. 

Under the findings the plaintiff is entitled 
to a personal judgment against defendant 
for the amount found due, in any event 
Whether he is also entitled to a lien must 
under the circumstances, be determined by 
the district court, after the plaintiff has been 
afforded the opportunity, If this can be done, 
to amend the complaint so as to make the 
description therein agree with the descrip- 
tion in the notice of Hen. 

The cause is therefore remanded to the 
district court, with directions to set aside 
the decree, and, upon further proceedings 
not inconsistent with the suggestions herein, 
to ascertain what i>ortion of the lands, if 
any, are suiBdently described In the notice 
to identify them. That court wlU then en- 
ter a decree declaring the balance found due 
plaintiff a Hen thereon. If, upon such fur- 
ther proceedings, the description contained 
in the notice is found insufilcient to identl- 
ty any portion of the lands, the court will 
render and enter a personal Judgment against 
the defendant for the amount found due, 
with costs. 

Remanded, with directions. 

HOLLOW AY and SANNBR, JJ., concur. 



DUNLAP T. LEWIS. 
(Supreme Court of Oregon. March 25, 1913.) 

1. Evidence (| 461»)— Vendob and Pub- 

CHASEB (8 46*)— TlTLB BOND— DKUVIWY. 

There is no set form in which delivery of 
a bond for a deed must be made, but the in- 
tention of the parties must be gathered from 
their language or conduct or both, and the 
legal effect of what they say cannot be alter- 
ed or modified by their undisclosed Intention or 
secret understanding. 

[Ed. Note.— For other cases, see Evidence, 
Cent. Dig. §§ 2129-2133; Dec. Dig. { 461;* 
Vendor and Purchaser, Dec. Dig. § 46.*] 

2. Vendor and Pubchaskb ({{ 25, 107*)— 
Title Bond — ^Deuvebt. 

When a bond for a deed is once accepted 
by the obligee, he cannot subsequently reject 
it so as to make it void. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent. Dig. $| 30, 188-192; Dec. 
Dig. §1 25, 107.»] 

3. Vendob and PuBCHASia (I 82*)— Title 
Bond— Deli VEBT. 

A contract for the sale of land provided 
for a bond for a deed to be substituted there- 
for within 30 days. A copy of the contract 
with a certificate of deposit for the down pay- 
ment and notes for the balance were placed in 
escrow. A bond for a deed was executed con- 
taining a stipulation not contained in the con- 
tract that the purchaser would pay all taxes 
and assessments thereafter levied or assessed, 
and was given to the purchaser, the certificate 
of deposit and the notes being obtained from 
the bank with which they were left in escrow 
and delivered to the vendor. Subsequently the 
purchaser rejected the bond because of the 
provision respecting taxes and assessments. 
Held, that the trial court was justified in find- 
ing that the delivery of the bond was complete 
and effectual; the acts performed evidencing 
an intent to perfect the instrument 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. f| 138, 139; Dec. Dig. § 
82.*] 

4. Vendob and Pitbohaseb (| 107*)— Title 
Bond — Delivebt. 

Where a purchaser was given possession 
of land under a title bond, and his possession 
had not been disturbed, he could not subsequent 
to the delivery of the bond reject it because 
it contained no provision that he should have 
possession. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. {§ 188-192; Dec. Dig. § 
107.*] 

5. Vendob and Pubchaseb (| 198*)— Taxes 
and Assessments— Enfobcement bt Ven- 
dob. 

Where a title bond bound the purchaser to 
pay aU taxes and assessments, the vendor 
could sue to compel him to pay liens created 
by taxes and assessments in order to preserve 
his security for the deferred payments. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. S$ 408-412; Dec. Dig. $ 
108.*] 

Appeal from Circuit Court Klamath Coun< 
ty; Henry L. Benson, Judge. 

Action by H. R. Dunlap against Arthur C. 
Lewis. Judgment for plaintiff, and defend- 
ant appeals. Affirmed. 

J. C. Rutentc, of Klamath Falls, for ap- 
pellant C. P. Stone, of Klamath Palls 
(Stone & Barrett, of Klamath PaUs, on the 
brief J, for respondent. 
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BEAN, J. On April 19, 1910, plaintiff and 
defendant executed a written contract where- 
by Donlap sold and agreed to convey to Lewis 
by warranty deed free from incumbrance lots 
1 and 2, block 38, in the dty of Klamath Falls, 
Klamath county, Or., for the sum of $12,- 
000, payable, $1,500 In cash, which was paid 
on the date of the execution of the contract, 
a certain other lot as payment of $2,500, and 
the balance In annual payments, the last of 
which was to be paid on or before April 10, 
1916, according to the tenor of five promis- 
sory notes executed by Iiewls. It was stipu- 
lated that the contract would be taken up 
within 30 days, and that a bond for a deed 
of the two lots, conditioned upon making 
the deferred payments, would be given in 
Ueu thereof; that the money paid should be 
held by the First National Bank during the 
preparation and examination of the abstract 
of title. The contract was executed in dupli- 
cate, and contained other stipulations. It 
contained no agreement as to the payment of 
taxes and assessments. One copy of the con- 
tract, together with a certificate of deposit 
for $1,500, and the notes, were placed in 
escrow at the bank. Lewis was given pos- 
session of the lots, and has since retained 
the same. On May 13, 1910, Dunlap execut- 
ed a bond for a deed of the lots in the sum 
of $25,000, with the stipulated conditions, 
and containing the following clause : "Arthur 
G. Lewis agrees to pay all taxes and assess- 
ments hereinafter levied or assessed against 
said lots." The bond was read to Mr. Lewis, 
who made no objection thereto at the time. 
Both parties went to the First National Bank 
and obtained the certificate of deposit, notes, 
and copy of contract They then went to the 
Klamath County Bank, where Dunlap did 
business. The certificate of deposit and the 
notes were delivered to Dunlap, and the bond 
for a deed to Lewis. Soon afterwards. Just 
how long is disputed, Mr. Lewis objected to 
the bond for a deed because it contained no 
provision that he should retain possession of 
the lots,, and on account of the clause therein 
regarding taxes and assessments. He con- 
tends that he returned the bond to Mr. ^Dun- 
lap, who took the same away. On the next 
day the bond was found on the desk of Lew- 
is' attorney. Later taxes for 1910, amount- 
ing to $87.73, were levied upon the lots. Dur- 
ing 1910 and 1911 the dty of Klamath Falls 
levied an assessment of $2,434.53 on the 
same for the purpose of paving the adjoining 
streets, which, being unpaid, became a lien 
upon the property. Defendant caused the 
contract to be recorded in the county records. 
The bond remained at the attorney's office, 
and was filed in court with the answer. The 
deed to Dunlap of the lot agreed to be taken 
as a part payment was executed April 21, 
1910, and delivered to him on or about May 
19, 1910. Dnnlap asserts that Lewis then 
made objection to the bond for a deed for 
the first time. On April 19, 1911, LewLs 
made the $1,000 payment then due. It ap- 



pears that Lewis paid a sewer assessment 
on the lots, and also petitioned the city coun- 
cil for a portion of the street improvements 
for which the assessment was made. Lewis 
refuses to accept the bond. In his answer 
he asks that Mr. Dunlap be required to exe- 
cute a bond for a deed in accordance with 
the contract 

Defendant contends that the bond was 
never accepted, and that, according to the 
contract which he claims is still In force^ 
plaintiff should pay the taxes and assess- 
ments. Plaintiff claims that the bond was 
delivered and accepted by defendant, and 
that he should be compelled to make such 
payments. Wilbur White, a real estate agent, 
accompanied 'Dunlap and Lewis to the bank 
when the papers were transferred and both 
he and Leslie Rogers, assistant cashier of the 
Klamath County Bank, testified in regard to 
the transaction- when the bond was delivered. 
Defendant's claim is based upon his refusal 
to accept the bond made after the delivery 
and the return thereof. 

[1, 2] There is no precise and set form In 
which delivery of a bond must be made. 
The Intention of the parties must! be gathered 
from their language or their conduct or both, 
and the legal effect of what they say and 
do cannot be altered or modified by the un- 
disclosed intention or secret understanding 
of either, and, when once accepted by the 
obligee, he cannot subsequently disagree to 
it so as to make it void. 5 Cyc. 740, 741; 
National Building & Loan AssoeiatloiL y. Day 
(Ky.) 63 S. W. 591. 

[3] The trial court found that the delivery 
of the bond for a deed by Dunlap was con>- 
plete and effectual. After a careful consid- 
eration of the evidence, we think that the 
same fully Justifies such finding. Upon tbe 
transfer of the bond for a deed, the cer- 
tificate of deposit, and notes, Dunlap parted 
unconditionally with the instrument in ques- 
tion, and had no further right to It The 
acts performed evinced an intent on tbe part 
of Dunlap to perfect the instrament, and to 
make it at once the absolute property of 
Lewis. 

[4, 6] Lewis has l)een given possession of 
the real property. This possession does not 
appear to have been disturbed ; therefore he 
has no cause for complaint on account of 
that matter. Plaintiff is entitled to have 
the defendant compelled to pay tbe liens 
created by the taxes and assessments in or- 
der to preserve his security for the payment 
of the notes. In framing the decree in the 
lower court a provision was included for 
an execution to enforce the payment of any 
taxes or assessments levied during the life 
of tbe bond for a deed in the event of de- 
fault being made by defendant in the pay- 
ment of the same. This provision should l>e 
eliminated. With this correction, the decree 
should be affirmed, plaintiff to recover his 
costs and disbursements; and it Is so or- 
dered. 
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IiADD & TTT.TON BAITE t. COMMEIBCIAX< 

STATE BAA'K et aL 

(Supreme Court of Oregon. March 25. 1913.) 

1. Carkibrs (i 58*)— Bill or Ladino— Biaurs 

or TUANSFEREe. 

The bank, which received a VII of lading 
attached to a sight draft for the pnce of a ship- 
nieot and credited tlie amount of the draft to 
the shipper, had a right to the property shipped 
prior to tliat of a subsequent attachment credi- 
tor, whether tlie transaction constituted a trans- 
fer of the absolute title to it or merely a pledge 
to secure an indebtedness. 

[Ed. Note.— For other cases, see Carriers, 
Cent Dig. SI 17&-190; Dec Dig. S 58; • Sales, 
Cent Dig. { 649.] 

2. Estoppel (| 77*)— Ihooksibtenot of Acts 
AND Conduct. 

Where a purchaser of a shipment of broom 
corn to whom the shipper was indebted paid the 
amount of a sight draft attached to the bill of 
lading to a banlc, which had credited the ship- 
per therewith, thus recognizing the bank as the 
owner of the shipment, it could not repudiate 
the bank's title, and attach the proceeds as the 
property of the shipper. 

[IW. Note.— For other cases, see Estoppel, 
Cent Dig. §i 198-203; Dec. Dig. { 77.«] 

8. Carriers (S 58*)— Bill of Liadino— Riohtb 
of Tbansfbbeb. 

The chattels represented by a bill of lading 
are transferred by the delivery of sadi bill, if 
nothing else is shown. 

(Ed. Note.— For other cases, see Carriers, 
Cent Dig. SI 1T9-190; Dec. Di«. $58;* Sales, 
Cent Dig. | 649.] 

Appeal from Circuit Court, Mnltnomah 
County; R. Q. Morrow, Judge. 

Bill of interpleader by the Ladd ft TUton 
Bank against the Commercial State Bank, 
the Standard Broom Company, and others. 
From a Judgment In favor of the Standard 
Broom Company, the Comioerclal State Bank 
appeals. Reversed and decree entered for 
appellant 

Joseph Simon, of Portland (Dolpb, Mallory, 
Simon & Gearln, of Portland, on the brief), 
for appellant H. B. Dickinson, of Portland, 
for respondent. 



BURNETT, J. Tb9 plaintiff bank Institut- 
ed this suit In Interpleader against the 
Standard Broom Company, which will be 
called for convenience the comjuny, the Com- 
mercial State Bank, which will be called the 
bonk, the Interstate National Bank, and W. 
P. Nelson, an IndlvlduaL It appears that 
Nelson bought from the growers In Kan<;.i8 
enough broom corn to make a car load, which 
he consigned to the company upon whom he 
drew a sight draft to the order of the bank, 
with the bill of lading for the com attached, 
for $1324.95, and delivered the draft and 
the attached bill of lading to the bank. The 
latter forwarded these papers to its cor- 
respondent, the Interstate National Bank, a 
corporation, for collection, and It, in turn, 
forwarded them, for a like purpose, to the 



plaintiff. The company, upon presentation' 
thereof, paid the draft; took up the bill of 
lading, received the property represented 
thereby, and immediately began an action In 
the circuit court of Multnomah county against 
Nelson, then a resident of Kansas, on bis 
promissory note held by the company, at- 
taching the proceeds of the draft in the 
hands of the plalutifll The bill of Inter- 
pleader was the result, and, the plaintiff hav- 
ing paid the money into court to abide its 
decree, the contest is here wased between 
the company and the bank, each claiming the 
money, the latter by absolute title and the 
former by virtue of having attached it as 
the property of Nelson. The Interstate Bank 
was eliminated as having no interest in the 
matter, the papers having been in Its pos- 
session only for collection, and Nelson an- 
swered also, disclaiming all Interest in the 
funds or the property from which It was de- 
rived. At a hearing the circuit court passed 
a decree In favor of the company, directing, 
in substance, that out of the money the 
plaintiff had paid Into cotut, upon the order 
of interpleader, the clerk should pay any 
judgment that might be afterwards recovered 
by the company against Nelson, who should 
receive the overplus if any remained, and 
that the answer of the bank be dismissed 
with costs and (flsbursements. It appears la 
testimony that Nelson bad a checking ac- 
count with the bank, and that he paid for 
the broom com by <4ieck8 against that ac- 
count According to the usual course of 
business between Nelson and the bank, he 
drew the sight draft, anneced it to the bill 
of lading, delivered both of them to the bank, 
and was credited on his account by the bank 
with the face of the draft less exchange. 
Afterwards and before the commencement 
of the action against him by the company, 
he drew (diecks against the balanee of tb8 
account in his favor, augmented aa it was 
by the amount of the sight draft 

[1] The legal effect of the sight draft with 
the bill of lading attached was to transfer 
the property to the bank. It can make no 
difference whether this was a transfer of 
the absolute title to the broom com, or 
whether it was a pledge to secure indebted- 
ness. In either case the bank is entitled to 
the property and to the proceeds thereof as 
against the company, claiming by subsequent 
attachment, so far as appears in the plead- 
ings or evidence before us. 

[2] The substance of the transaction be- 
tween the company and the bank was as if 
the latter had said to the former : "Here is 
a car load of broom com sold to os by Mr. 
Nelson which we will convey to you if you 
will pay this sight draft accompanying the 
bill of lading." The company accepted this 
offer, and participated in the deal as its own 
by paying the sight draft and taking up the 
bill of lading. It cannot adopt a ptut of the 
transaction without adopting all of it If, in 
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fttct; the broom com wkb the property of 
Nelson, the company might have attached It 
In that form ; but, having become a party to 
a transaction based upon the com being the 
property of the bank, it Is too late tor It to 
repadiate that arrangement, and treat the 
proceeds of the sale of the com as the prop- 
erty of Nelson. 

[3] It Is well settled by the anthorltles that 
the chattels represented by a bill of lading 
are transferred by the delivery of such a 
document if nothing else is shown. Under 
circumstances similar to those here disclos- 
ed, it Is an apt and usual way of passing ti- 
tle to personalty la the ordinary course of 
trade. The undisputed testimony is that 
such was the transaction between Nelson 
and the bank. No fraud is alleged or shown. 
Although Nelson may have been Indebted to 
the company, he had a right to transfer the 
title of the com to the bank as against any- 
thing appearing here, and such was the effect 
of the transaction disclosed by the testimony 
relating to the bill of lading and the sight 
draft Temple Nat Bank v. Louisville^ etc 
(Ky.) 82 S. W. 253 ; Bank of New Roada v. 
Kentucky (Ky.) 85 S. W. U03; Bank v. 
Wright, 48 N. I. 1 ; Dows v. Bank, 91 TJ. 8. 
618, 23 Ia Ed. 214; First Nat Bank of Kan- 
sas aty T. Mt Pleasant Milling Co., 103 
Iowa, 518, 72 N. W. 689 ; Central Mercantile 
Co. y. Oklahoma State Bank, 83 Kan. 504, 
112 Pac. 114, 33 II E. A. (N. 8.) 954. 

It was argued at the trial that because 
the bank had a right to look to Nelson for 
the amount of the draft if the same had 
been dishonored, the whole transaction 
amounted to only an agency in the bank by 
which It undertook to collect the draft for 
the account of Nelson, thus leaving it none 
the less the property of the latter and so 
subject to attachment But the draft was 
not dishonored, and all who had anything to 
do with the matter as actors say that it was 
the intention to vest the title in the bank. 
The privilege of looking to the drawer of 
paper for reimbursement in case it is dis- 
honored attaches to all commercial paper to 
protect and not to destroy it 

Some authorities were dted to the point 
that mere crediting of paper to a customer 
does not transfer the title to the bank. Arm- 
strong V. Boyertown Nat Bank, 90 Ky. 431, 
14 S. W. 411, 9 L. R. A. 553, Midland Nat 
Bank v. Brlghtwell, 148 Mo. 358, 49 8. W. 
994, 71 Am. St Rep. 608, and First Nat 
Bank of Clarion v. Gregg, 79 Pa. 384, are 
such precedents, but they and other cases 
cited were Instances where the paper had 
been sent for collection, illustrating the sit- 
uation here as between the three banks, or 
else they depended on peculiar circumstances 
not here appearing. The decree of the cir- 
cuit court is reversed, and one here entered 
according to the prayer of the answer of the 
Commercial State Bank. 



«S Or. Z3t) 
MBRCHAllT IiAND (30. T. BABBOTJB. 

(Supreme Comrt of Oregon. March 25. 1913.) 

1. Vkndob and Pdbchaskb (I 214*) — Con- 

TBACT— AsaiONlIKNI — CONSTBDCTION. 

One who bad contracted with plaintilf for 
the purchase of land, and paid part of the price, 
afterwards executed a contract with defendant, 
reciting that he thereby assigned to defendant a 
one-faalf interest in the land covered by tlia 
contract with plaintiff; that the assignment to 
defendant was made subject to all the condi- 
tions of the contract, which were thereby aa- 
sumed by defendant equally with assignor; that 
defendant should pay assignor interest upon hia 
■hare of the amount already paid, and upon his 
share of any other advances made by assignor, 
until repaid by defendant; and that, when the 
original land contract was complied with, the 
deed from plaintiff sbould convey an undivided 
half interest each to defendant and iaa assignor, 
and that after such conveyances the proceeds of 
further sales of the land might be used by as- 
signor Id the construction of a railroad, provid- 
ed defendant's interest therein Was secured. 
Held, that the contract did not establish suiy 
privity of contract between plaintiff and defend* 
ant, but, at best, merely denned contractual re- 
lations between defendant and his assignor. 

[Bd. Note.— For other cases, see Vendor and 
Purchaser, jCent Dig. {§ 43C, 442-448; Dec. 

2. Spbcifio Pebfobuance (i 97*)— Riairr. 

One who bad purchased land from plaintiff, 
and made partial payments under an executory 
contract executed an agreement with defendant 
in 1890 by which be assigned to defendant a 
one-half interest in the land contract defend- 
ant assuming all of the conditions of the con- 
tract equally with bis assignor, and the con- 
tract provided that when the land was paid for. 
an undivided half interest should be conveyed 
to defendant and bis assignor, but defendant 
never paid anything on the land. Held, that 
it would be an abuse of judicial discretion to 
decree a conveyance of any interest in the land 
to defendant, in view of the long time elapsing, 
and of the fact that defendant had never paid 
anything on the land. 

[Kd. Note.— For other cases, see Specific Pep- 
formanoe, Cent Dig. |i 286-298; Dec. Die. i 
97.*] 

Appeal from Circuit Court, Coos County: 
J. W. Hamilton, Judge. 

Action by the Merchant Land Company 
against J. H. Barbour. From a Judgment 
for plaintiff, defendant appeals. AfBrmed. 

The plaintiff, claiming to b^ the owner In 
fee simple and in possession of certain de- 
scribed real estate which is not in the pos- 
session of any other person, brought this stilt 
to determine the adverse claim of the defend- 
ants to the realty in question, alleging that 
the defendant has no right, title, interest, or 
estate therein. The answer traversed every 
allegation of the complaint except that of the 
corporate character of the plaintiff. It further 
sets out what for the purposes of this opinion 
may be termed an agreement entered Into 
between C. H. Merchant and his wife as par- 
tics of the first part and R. A. Graham as 
party of the second part under date of Octo- 
ber 16, 1800, whereby the Merchants agr«e<l 
to sell to Graham and be agreed to buy from 
the Merchants the realty in question. It al- 
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80 alleges tliat Graham had paid $10,000 on 
the purchase price of $90,000 required by the 
contract, and that on November 8, 1890, Gra- 
ham executed and delivered to the defendant 
the following writing: "For and In consid- 
eration of the sum of one dollar to me in 
hand paid, the receipt of which is hereby 
acknowledged, I hereby sell, assign and 
transfer to J. H. Barbour of San Diego, Cal- 
ifornia, an equal, one-half interest in a cer- 
tain land contract recently executed to me 
by C. H. Merchant and wife of Marshfleld, 
Oregon, by which said Merchant agrees to 
convey to me for the sum of ninety thousand 
dollars payable as specifled in said contract, 
that tract of land near the town of Marsh- 
fleld described In said contract, and com- 
prised In what is known as the 'Railroad 
Addition' to Marshfleld, according to the map 
of said addition on file in the clerk's office 
of the county of Coos, Oregon. This assign- 
ment is made subject to all the conditions 
of said contract which are hereby assumed 
by Barbour, equally with myself. The first 
two payments under the said contract having 
been already made by me, said Barbour Is 
to pay me interest at the rate of ten per cent, 
per annum upon his share thereof, and upon 
his share of any other advances made or to 
be made by me until the same are repaid by 
him. In like manner he is to be allowed by 
me at the same rate upon any advances in 
excess of Ws one-half proportion for such 
period as such advances are used. When the 
terms of said contract are complied with, and 
the deed for the land becomes due thereunder 
from said C. H. Merchant, the deed shall be 
made to said Graham and said Barbour and 
convey an undivided one-half interest to 
each, it being expressly understood that all 
money or property received for any portion 
of said land shall be applied upon the pur- 
chase payment of $90,000 until the payment 
therefor shall be fully completed. After the 
completion of all payments to O. H. Merchant 
on account of said land purchase and the 
execution of deed conveying a one half In- 
terest therein to said Barbour, the proceeds 
of any further sales thereof may be used by 
said Graham at the rate of interest hereto- 
fore specified on said Barbour's half thereof. 
In the execution of this contract to build a 
line of railroad from Coos Bay to Roseburg, 
until January 1st, 1893; provided, however, 
that the share of said Barbour in the moneys 
so used shall be secured to him by tlie de- 
posit with him by said Graham of the first- 
mortgage bonds of the Coos Bay, Roseburg 
& Eastern Railroad ft Navigation Company, 
at the rate of fifty per centum of their par 
value, to an amount equal to the share of 
said Barbour in said moneys so used by said 
Graham, or by other collateral acceptable to 
said Barbour. The land contract herein re- 
ferred to bears date October 1st, 1890, and is 
recorded in the office of the county clerk of 
Coos county, Oregon. In witness whereof, I 
have hereunto set my Iiand and seal this 8th 
130P.-62 



day of November, 1890. R. A. Graham. 
[Seal.]" The answer further asserts, in sub- 
stance, .that the plaintiff took title to the 
premises from Merchant and his wife with 
full knowledge of the rights of the defend- 
ant therein ; that the plaintiff and its pred- 
ecessors in Interest had sold and conveyed 
parcels of the property In dispute for more 
than enough to pay the purchase price under 
the contract together with all taxes and as- 
sessments which have been levied thereon 
since October 16, 1890; that Graham and the 
defendant have fully performed all the provi- 
sions of the contract of sale by them to be 
observed; and ttiat, although Graham and 
his wife on or about March 20, 1894, remised, 
released, and quitclaimed the property to C. 
H. Merchant, yet It did not include the In- 
terest of the defendant, who now demands 
a decree of specific performance of the con- 
tract to convey an undivided liaK interest in 
the property. 

The reply traverses the answer in all mate- 
rial particulars except that It admits the ex- 
ecution of the quitclaim deed from Graham 
to Merchant, but denies that it included les^' 
than the entire estate in the land arising 
from the contract for the sale of the same. 
That pleading further avers the rescission of 
the contract by Graham on account of failure 
of the other party thereto to comply with its 
terms and conditions, the abandonment of the 
same by Graham and the defendant, the re- 
sumption by Merchant of the exclusive pos- 
session of the property on October 1, 1891, 
and continuous adverse possession of the 
same since then, and that the defendant was 
not seised or possessed of any part of the 
lands within 10 years next before the com- 
mencement of the suit After a hearing on 
the Issues involved, the circuit court entered 
a decree in favor of the plaintiff, from which 
the defendant has appealed. 

Joseph W. Bennett, of Marshfleld (Bennett 
Swanton and Tom T. Bennett, both of Marsh- 
fleld, on the brief), for appellant. Casslus R. 
Peck, of Marshfleld, for respondent 

BURNETT, J. (after stating the facts as 
above). [1] It will be observed that the 
writing executed by Graham November 8, 
1890, and delivered to the defendant does not 
purport to be a conveyance of any Interest 
in any land, neither does it convey the im- 
pression of having been agreed to by Mer- 
chant or of establishing any privity of eon- 
tract between him and the defendant. At best 
that instrument can be construed only as at- 
tempting to define contractual relations be- 
tween Graham and Barbour. It is not pre- 
tended in the testimony that the defendant 
ever paid anything whatever to Merchant or 
his successor in interest, the plaintiff, on ac- 
count of the realty In question. As to 
Graham, It seems from the evidence that the 
paper of November 8, 1890, was designed as 
a kind of l>onus to Barbour for his influence 
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to be used In favor of tbe former In financ- 
ing the construction of a railroad In Coos 
county. Nothing appears to have been ac- 
complished In that direction, as Barbour 
could not float the railroad bonds, and It Is 
certain he paid no money to Graham. The 
defendant paid no attention to the property 
In any way, never saw It, and never exer- 
cised any act of ownership over It Called 
upon by this suit to declare his interest In 
tbe real property, the defendant, by bis an- 
swer and cross-complaint filed September 6, 
1910, for tbe first time, and that nearly 20 
years after tbe transaction he describes, 
asserts In terms that he Is the equitable own- 
er of one-balf of the premises and calls upon 
the plaintiff to specifically perform . a con- 
tract to convey to him the legal title thereto. 

12] Tbe pleading does not show any privity 
of estate or of contract with the plaintiff. 
Granting, however, that he stood in Gra- 
ham's shoes as against the plaintiff for one- 
half of the estate, it is incumbent upon him 
to perform his part of the dependent cove- 
nants of the contract before he can invoke 
Judicial aid to enforce performance by the 
other party. Not having put anything Into 
the laud, it Is certain he can take nothing 
out, at least as against the plaintiff. His 
grievance, if any, must be adjusted with the 
man with whom he contracted. His pseudo 
title cannot rise above its source, R. A. 
Graham. The latter divested himself of his 
estate by the deed already mentioned, and 
with It fell the pretensions of ownership In 
which the defendant may have Indulged. In 
any event, a decree of specific performance 
rests In the discretion of the court, and It 
would be a gross abuse of that judicial 
prerogative to decree a conveyance to one 
who has never paid a dollar on the land, 
besides sleeping on his claim for nearly two 
decades. 

The decree of the circuit court is affirmed. 



(M Or. 895) 

UNION PAC. LIFE INS. CO. v. PE5RGUSON, 

State Ins. Com'r. 
(Supreme Court of Oregon. March 25, 1913.) 

i. Mandamus (J 163«)— Demubber to Alter- 
NATivB Writ — Sufkcibhot of Aixeoa- 

TI0N8. 

An alternative writ of mandamus to com- 
pel the Insurance Commissioner to issue a cer- 
lificate permitting relator to do business alleged 
"that said corporation has a paid-up, unim- 
paired cash capital exceeding $100,000," but In 
another paragraph it was alleged that the au- 
thorized capital stock was ¥100,000: that this 
■was divided into 10,000 shares; that a certain 
proportion of these had been issued and fully 
paid for; that another portion had been sub- 
scribed for, but only partially paid for; that 
another portion had been subscribed, but no 
payment had been received ; and that another 
portion had been issued, but no cash payment 
made thereon ; and that a certain portion of the 
said capital stock had not been subscribed for 
or issued at all. Held, on demurrer to the writ, 
that the allegation that the corporation had a 



paid-up. unimpaired cash capital ' «>eeedt n g 
$100,000 should not be taken aa true. 

[Eld. Note.— For other cases, see Mandamus, 
Cent Dig. |§ 841-343 : Dec Dig. f 163.*] 

2. Makdajcus ({ 187*) — Alxbbnativk Writ 

OF MANDAKn»— DKUURBBB — CONBIDKRAnON 
ON APPXAZ.. 

Where, on demurrer to an alternative writ 
of mandamus to compel the State Insurance 
Commissioner to issus a certificate authorizing 
relator to carry on an insurance business in 
the state, the case la not tried on the demurrer 
alone, but facts were stipulated and the annual 
statement of the corporation submitted, the 
case, on appeal from a judgment granting a 
peremptory writ, will not be considered solely 
on the demurrer. 

[Ed. Note.— For other cases, see Mandamus 
Oent Dig. K 427-487; Dec. Dig. | 187.»] 

3. Mandaiccs (J 187*) — Bbview — Introditc- 

TION OF ADDITIONAI, EviDKNCK. 

On appeal from a judgment granting a per- 
emptory writ of mandamus, affidavits as to the 
right of plaintiff to the writ will not be received, 
where they are not introduced in the court be- 
low, aa the appellate court can only review the 
action of tbe circuit court, and cannot permit 
a new case to l>e made on the evidence. 

[Ed. Note.— For other cases, see Mandamoa, 
Cent. Dig. U 427-437 ; Dec. Dig. f 187.*] 

On motion for rehearing. Petition denied. 
For former opinion, see 129 Pac S29. 

EAKIN, 3. [1, 1] Cpon the moUon for re- 
hearing it Is contended that, as the sufficien- 
cy of the writ of mandamus was tested by 
demurrer, the allegation of the writ "that 
said corporation has a paid-up, unimpaired 
cash capital exceeding $100,000," must be 
taken as true; but counsel overlooked tbe 
fact that the fourth paragraph of the writ 
says: "The authorized capital stock of the 
corporation Is $100,000, divided into 10,000 
shares of the par value of $10 a share ; that 
7,641is/io shares of said stock have been 
issued and fully paid for ; tbat 416 shares of 
said stock have been subscribed for, but only 
partially paid for ; that 66 shares have been 
issued and only partly paid for; that 64 
shares of said stock have been subscribed 
for, but no payment on account of said sub- 
scription has yet been made ; that 25 shares 
have been issued, but no casta payment made 
thereon; that 1898ii/so shares of said cap- 
ital stock have not been subscribed for or Is- 
sued at all." The case was not tried in tbe 
circuit court on the demurrer alone, nor was 
It so submitted here, but certain facts were 
stipulated, which include the annual state- 
ment of the corporation to the commission, 
as ^own by the bill of exceptions. There- 
fore the record before us shows tbat the cor- 
poration did not have a paid-up cosh capital 
of $100,000. 

[3] In connectlcm with the motion plain- 
tiff presents proofs by affidavits that the 
stockholders and directors, on February 27, 
1913, by resolution duly adopted by them, 
set apart as a basis of credit for policy hold- 
ers and creditors of the corporation all as- 
sets of the corporation, amounting to $106,- 
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agalnat plain tlS, a transferee, conid not chance 
ita poaition dnrinf tlia trial by aaaertliis ydS' 
ment. 

[Ed. NotCb— For other cases, tee Bills and 
Notes, Cent. Dis. ({ 1587-lbi2; Dec. TAg. f 
469.*] 

4. Parties (| 76*)— CAPACrrr to Sue— Objwj- 

TION— SomClKNCT. 

A defense that an action ia not prosecuted 
by the real party in interest must state facta 
sbowinj; that conclusion. 

[Ed. Note.— For other cases, see Parties 
Cent Dig. !§ 117-121 ; Dec. Dig. | 7R*] 

5. Partus (I 76*)— Defects— Waiver. 
Under L^ O. Lb | 88, making a complaint 

demnrtable for a defect of parties, and under 
section 72, providing that defects, except as to 
jurisdiction, in a complaint are waived by fail- 
ure to object by demurrer or answer, the ob- 
jection that one auing as holder of a check waa 
not the real party in intere»t was waived by de- 
fendant's failure to plead the cuntiary. 

\Ti. Note.— For other cases, see Partiea, Cen' 
Dig. it 117-121; Dec Dig. f 7«J.»] 

6. Sunday (J 22»)— Strbat Oorteaoi— Db- 

RNSES— NKCESSITT TOB PUCADINO. 

To be available, a defense that a note waa 
negotiated on Sunday must be pleaded. 

[EM. Note.— For other cases, see Sunday, Gent 
Dig. I 7S: Dea Dig. { 22.*] 

7. WiTiixssu (J S46*>—I](PBAaHHKNT— "Con- 
viction or CaiMK." 

A conviction under a municipal ordinance 
is not a conviction of a crime within L. O. L. { 
863, so as to give ground for hia impeach- 
ment as a witness. 

[EM. Note.— For other cases, see Witnesaes, 
Cent. Dig. « 112S-1128; Dec. Dig. t S^.*l 

Appeal from Circuit Court, Multnomah 
County; J. P. Kavanaugh, Judge. 

Action by M. H. Trlpbonoff against X W. 
Sweeney and others. Judgment for plaintiff, 
and defendants appeal. Affirmed. 

This is an action to recover money. The 
cause was tried before a jury, and a verdict 
found In favor of plaintiff. From a judg- 
ment rendered thereon, defendants appeal. 

The action Is based on the following In- 
sU-ument: "No. 124ia Portland, Ore., April 
15th, 1911. The United States National Bank 
of Portland, Oregon: Pay to the order of 
Dan Malcheff, twenty-two hundred ninety- 
four and 78-100 ($2294.78) dollars. J. W. 
Sweeney Construction Co., by 8. M. Blumau- 
er." The Instrument was executed on or 
about the 25tb day of March, 1011, and post- 
dated on the 15th day of April, 1911. There- 
after, and before maturity, the same was in- 
dorsed and transferred to plaintiff, as be 
avers, in due course of business and for a 
valuable consideration, plaintiff having no 
knowledge whatsoever at the time that the 
check had been dishonored or that payment 
thereof had been stopped, or that any In- 
firmity In the instrument, or defect In the 
title, existed. After the execution of the 
check, the J. W. Sweeney Construction Com- 
pany stopped the payment About the 17th 
day of April, 1911, plaintiff, as holder of the 
Instrument or check, presented the same for 
payment to the United States National Bank, 

•For othtr omm sm sams topie and ssetloa NUHBBB la DM. Dig. A Am. Dig. K«y-No. Sarlss * Rsp'r IndMw 



600 and being Invested In mortgage loans 
and bonds, which Include surplus and un- 
divided profits, and declared the same capital 
of the corporation with like effect as though 
the said assets represented $100,000 capital 
stock subscribed and fully paid up at not 
less than par, and that It shall not be subject 
to withdrawal. On the basis of this new 
showing we are asked to issue the writ of 
mandamus to the Commissioner, requiring 
him to Issue the license. This we deem be- 
yond the power or province of this court 
The case being before us on appeal, we can 
only review the action of the circuit court, 
and cannot permit a new case to be made 
here on the evidence. The showing present- 
ed here might be a proper showing before the 
Commissioner upon application for the Issu- 
ance of a license. It Is held in the case of 
Sun Mutual Ins. Ca t. Mayor, etc, of New 
York, 8 N. T. 250: "In ordinary copartner- 
ships, where profits, by the agreement of the 
partners, are directed to accumulate as a 
basis of credit or of more extended opera- 
tions in a particular business, th^ become 
capital ; and in the case before us the Legis- 
lature has provided for an accumulation to 
the amount of $500,000 ; and In addition the 
agents of the corporation, In 1846, deter- 
mined, by a formal resolution, as they right- 
fully could do, that no division of the profits 
shall be made until the accumulated earnings 
Bball exceed $1,000,000. These accumulations 
became capital." But, as this question Is 
not properly before us, tt Is not necessary 
for U8 to decide It now. 
The petition Is denied. 



(« Or. 29») 

THIPHONOFP V. SWEENEY «t aL 

(Supreme Court of Oregon. March 18, 1918.) 

1. Bills and Notes (i 140*) — Postdated 
Checks — Neootiabilitt- "Negotiable In- 
strument." 

An instmment directing a bank to pay a 
specified amount to a specified person ia a 
negotiable instrument, though postdated. 

[Ed. Note.— For other cases, see Bills and 
Notes, Cent Dig. { 373; Dec. Dig. { 149.* 

For other defiiiitions, see Words and Phrases, 
Tol. B, pp. 7467-7470; vol. 8, p. 7731.) 

2. Bills and Notes (i 337*) — Postdatxd 
Checks— Defenses. 

Under L. O. L. { 5861, making absence or 
failure o( consideration for a negotiable in- 
stmment a defense against any person not a 
holder in due course, and under section 5885, 
defining a bolder in due course, a postdated 
check nei^otiated before maturity ia not subject 
to defenses available to the maker against the 
iwyee. 

[Ed. Note.— For other cases, see Bills and 
Notes, Cent Dig. fS 818, 856-803; Dec Dig. { 
337.*] 

8. BiLU AND Notes (S 489*)— Actions— Bvi- 

DENC»— CONTOBMITT TO PROOF. 

Defendants in an action on a check, hav- 
ing pleaded want of consideration available 
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which subsequently returned It to plaintiff, 
with the following stamped across the face 
thereof: "Payment Stopped" — and refused to 
honor the same. Plaintiff then Instituted this 
action. The defendants answered, admitting 
the execution of the Instrument, and denying 
Its Indorsement in due course or for value, 
and denying Its presentment and dishonor. 
They further arerred that the check was ex- 
ecuted without any consideration ; that Dan 
Malcheff, the payee, who had been engaged 
In work for the defendant J. W, Sweeney 
Construction Company, presented to defend- 
ant company a false and forged estimate of 
the work done by him, upon which estimate 
the check was Issued ; that the check was 
I)ostdated; that the plaintiff knew of such 
fraudulent estimate of work, and did not act 
in good faith In securing the check ; that the 
transfer was without consideration. Plaln- 
tifTs reply put In issue the new matter of 
the answer. Defendants assign as error the 
holding of the court that the check In con- 
troversy was a negotiable Instrument 

Alex Bernstein, of Portland (Bernstein & 
Cohen, of Portland, on the brief), for appel- 
lants. G. G. Schmltt, of Portland, for re- 
spondent. 

BEAN, J. (after stating the facts as above). 
[1] Counsel for defendants contend that the 
fact that the check was postdated was suffi- 
cient to put the plaintiff upon inquiry as to 
any infirmity in the Instrument, or defect in 
the tltie, and that the court erred In refusing 
to Instruct the jury as requested by defend- 
ants' counsel, as follows: ''That a postdated 
check Is not a negotiable Instrument If taken 
before the date on which demand can be 
made for payment, but is simply an assign- 
ment of the rights of the payee and opens 
the check to all the equity." Section 5834, L. 
O. L., being a part of the negotiable instru- 
ments law of this state, provides that a nego- 
tiable instrument must conform to the fol- 
lowing requirements: (1) It must be In writ- 
ing and signed by the maker or drawer ; (2) 
must contain an unconditional promise or or- 
der to pay a sum certain in money ; (3) must 
be payable on demand, or at a fixed or deter- 
minable future time ; (4) must be payable to 
order or to bearer; and (5), where the in- 
strument is addressed to a drawee, he must 
be named or otherwise Indicated therein 
within reasonable certainty. However we 
may designate the Instrument In suit, we 
think there can be no question but that it 
complies with all the necessary requirements 
of the law as to a negotiable instrument It 
is full and complete upon its face. It Is 
worthy of note that section 58,34, K O. Ij., 
does not require a negotiable instrument to 
be dated. Section 6018, L. O. L., defines a 
check as follows: "A check is a blU of ex- 
change drawn on a bank payable on demand. 
Except as herein otherwise provided, the 
provisions of this act applicable to a bill of 



exchange payable on demand apply to a 
check." Section 5845, Li O. L., purports that 
the instrument is not invalid for the reason 
only that It is antedated or postdated, pro- 
vided tl^ is not done for an illegal or fraud- 
ulent purpose. The person to whom an in- 
strument so dated is delivered acquires the 
ttUe thereto as of the date of delivery. It 
is the position of counsel for defendants that 
this section renders an antedated or postdat- 
ed Instrument merely legal, and does not 
make it negotiable. We fall to see any rea- 
son why it was necessary for this enactment 
In order that the Issuance of such an instru- 
ment should not be In violation of any stat- 
ute or law. The purpose of the negotiable 
Instruments law is to direct the proper meth- 
od of dealing with such an Instrument This 
section has a broader signification, and ren- 
ders a postdated or antedated check full, 
complete, and valid. 

Independent of any statutory regulation. It 
makes no difference whether a check be post- 
dated or antedated. It Is still payable accord- 
ing to its express terms. The drawing of a 
postdated check is an everyday occurrence In 
the commercial world, and the uniform un- 
derstanding of the parties is that, when a 
check is postdated, it is payable on the day 
it purports to be drawn, even though it be 
negotiated beforehand. 2 Daniel on Negoti- 
able Instruments (5th Ed.) i 1578; Frazier 
V. Trow's P. & B. Co., 24 Hun (N. Y.) 281; 
Champion v. Gordon, 70 Pa. 474, 10 Am. Rep. 
681. It is said in 5 Amer. & Eug. Enc. of 
Law (2d Ed.) p. 1032, that: "A postdated 
check, or one which bears a date subsequent 
to that of its actual Issue, is payable on or 
at any time after the day of its date, being 
in effect the same as if it had not been Is- 
sued until that date." The rule is laid down 
in Selover on Negotiable Instruments Law, f 
18, that an antedated or postdated Instru- 
ment may, of course, be negotiated after or 
before the date given, and any one to whom 
such an Instrument is given acquires title 
thereto as of the date of delivery. The con- 
tention of the defendants is that the Instru- 
ment was not a check, for the reason that it 
was not payable on demand, and that the 
same was not negotiable. We incline to the 
belief that the Instrument was a check, pay- 
able on demand on or after April 15, 1911- 
This conclusion is in harmony with cases 
wherein it Is held that a postdated instru- 
ment of this nature Is a check, and not a 
bill of exchange, which would authorize the 
holder to present the same for acceptance 
prior to the time when It wouM be payable. 
Way V. Towle, 155 Mass. 874, 29 N. B 506, 31 
Am. St Rep. 552. 

[2] The real question In the case at bar 
Is: Was the instrument subject to any avail- 
able defense as between maker and payee, 
after it was negotiated to plaintiff? In the 
consideration of these cases it should be 
borne in . mind that the negotiable instru- 
ments law was adopted by several of the 
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states tor tbe purpose of uniformity, and we 
think tbat tbls should be one of the alms of 
oourta. Section 5861. L. O. U, directs tbat 
absence or failure of consideration is matter 
of defense as against any person not a hold- 
er in due course. Section 5885 prescribes 
that a holder iu due course is a bolder who 
has taken the instrument under the follow- 
ing conditions: (1) Tbat it is complete and 
regular upon its face; (2) tbat be became 
the holder of It before It was overdue, and 
without notice that it bad been previously 
dishonored, if such were tbe fact; (3) tbat 
be took it In good faith and for value; (4) 
that at the time It was negotiated to him he 
had no notice of any infirmity in the instru- 
ment or defect in the title of the person nego- 
tiating it Section 5889 provides that, to con- 
stitute notice of an infirmity In the instru- 
ment or defect in the title of the person 
negotiating the same, the person to whom It 
is negotiated must have had actual knowl- 
edge of the infirmly or defect, or knowledge 
of such facts tbat his action in taking the 
instrument^ amounted to bad faith. Accord- 
ing to section 5S90, a bolder in due course 
holds tbe instrument free from any defect of 
title of prior parties, and free from defenses 
available to prior parties among themselves, 
and may enforce payment of the instrument 
for tbe full amount thereof against all par- 
ties liable thereon. 

In tbe case of Matlock v. Scheuerman, 51 
Or. 40, 93 Pac. 823, 17 L. R. A. (N. S.) 747, 
tbe fact that at the time a check was trans- 
ferred the payee stated tbat the drawer had 
asked him to wait two or three days for 
presentation of tbe check did not charge 
tbe indorsee with notice of any infirmity 
in tbe contract Tbe payment of the check 
was stopped before presentation at the bank 
for payment. No inquiry having been made 
as to the validity of tbe check, it was held 
tbat it was for the Jury to determine wheth- 
er or not the check was taken in good faith, 
tbe purchaser not being bound, as a matter 
of law, with facts calculated to arouse sus- 
picion, nor charged with tbe duty of making 
active inquiry. The case of Albert v. Hoff- 
man, 64 Misc. Rep. 87, 117 N. X. Supp. 1043, 
decided since the enactment of the negotiable 
Instruments law in tbat state, which is simi- 
lar to ours, is very much like the case at 
bar. There the plaintiff declared on a post- 
dated check made by the defendant Hoffman 
to the order of H. Felnberg & Son. Tbe lat- 
ter indorsed the same to plaintiff for value, 
but the payment was stopped by the maker 
before presentation. Tbe defendant sepa- 
rately defended on the grounds that the 
check was postdated, that no consideration 
passed therefor between the maker and the 
payee, and that the plaintiff came into pos- 
session thereof without having given any val- 
uable consideration therefor, and with full 
knowledge on her part of the facts and cir- 
cumstances attending the making and deliv- 
ery of the check. On page 86 of 64 Misc. 



Rep., on page 1044 of 117 N. T. Sapp., Jus- 
tice KacLean said: "Under section 31 of the 
negotiable instruments law [Laws 1897, c. 
612] * • ♦ then in force, 'the instru- 
ment,' a negotiable instrument, as was the 
check in question, as defined by section 2 of 
tbe same law, 'is not invalid for tbe reason 
only that it is antedated or postdated, provid- 
ed this is not done for an Illegal or fraudu- 
lent purpose,' and the plaintiff, as Indorsee, 
was not put upon inquiry merely because of 
tbe negotiation of the check prior to the day 
of its date." New York is a state of the 
largest commercial Interests, and we deem 
it safe to follow tbe above rule, unless there 
is good reason for doing otherwise. We hold 
that tbe plaintiff, as Indorsee of the check, 
was not as a matter of law put upon inquiry 
by reason of tbe check's being negotiated 
prior to the day of its date; therefore, the 
instruction requested was properly refused. 
The testimony tended to show, and tbe Jury 
found, tbat the plaintiff took the check in 
good faith and for full value, and at that 
time as a matter of fact had no notice of any 
infirmity in the instrument. This feature 
of the case is thwefore settled by the verdict 
of the Jury. 

[3] It is claimed by tbe defendant company 
tbat tbe check in question was paid to plain- 
tiff by the United States National Bank of 
Portland upon which it was drawn; that by 
reason thereof the check bad run its course; 
that the trial court erred in excluding tbe 
question of payment from the Jury. Tbe 
defendants in their answer pleaded and whol- 
ly relied upon the matters beretofore re- 
ferred to as the basis of their defense, all of 
which was submitted to a determination by 
the Jury. The defendants could not during 
the progress of the trial change their position 
from tbat of their pleadings, and show pay- 
ment of tbe check without having pleaded 
tbe same. Farmers' National Bank v. Hnnt- 
er, 36 Or. 193, 57 Pac. 424; Clark v. Wick, 
25 Or. 446, 36 Pac. 166; Benlcia Ag"! Works 
V. Crelghton, 21 Or. 495, 28 Pac. 775, 30 Pac. 
676. The trial of a cause can proceed only 
on the Issues raised by the pleadings. Ooos 
Bay R. R. Co. v. SlgUn, 26 Or. 387, 390, 38 
Pac. 192. 

(4] It is not suggested In any way that the 
defendant J. W. Sweeney Construction Com- 
pany paid the check. This claim is tanta- 
mount to the contention that the action is 
not prosecuted by the real party In interest 
In making such a defense, where the same 
does not appear upon the face of the com- 
plaint, the defendant must state facts which 
constitute the defense and which show that 
the plaintiff is not the real party in Interest. 
Pomeroy Code Remedies (3d Ed.) { 711; 
Simon V. Trummer, 57 Or. 158, 159, 110 Pac. 
786. See, also, Sturgls v. Baker, 43 Or. 236, 
241, 72 Pac. 744. 

[5] Section 68, L. O. L., provides that the 
defendant may demur to tbe complaint when 
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It appears npon the face thereof that there la 
a detect of parties plaintiff or defendant Sec- 
tion 72 Is to the effect that If no objection be 
taken, either by demurrer or answer, the de- 
fendant shall be deemed to have waived the 
same, excepting only the objection to the ju- 
risdiction of the court, and the objection that 
the complaint does not state facts sufficient to 
constitute a cause of action. It appears upon 
the face of the complaint ttiat plaintiff is 
the holder of the check, and that the defend- 
ant, not having pleaded to the contrary, 
thereby waived this question. HiUman t. 
Young, 127 Pac. 793. 

[6] Defendants requested the court to In- 
struct the jury as follows: "If you find ttiat 
the indorsement of the check in controversy 
from Malcheff to Trlphonoff, the plaintiff 
herein, was made on March 26, 1911, that the 
money passed at that date, and the check 
was then delivered and the transaction com- 
pleted, you must find that the contract was 
made on Sunday, and is therefore void, and 
that the plaintiff cannot recover on this 
check, and your verdict must be for defend- 
ants." The defense set up in defendants' 
answer did not allege that the check in ques- 
tion was invalid by reason of having been ex- 
ecuted on Sunday ; therefore, this attempted 
defense and requested instruction stand upon 
the same footing as the one last mentioned, 
and the instruction was properly refused. 
The defendants must proceed npon the theory 
of their case as shown by their answer until 
the end of the trial. Wbitten t. Oriswold, 
60 Or. 318, 118 Pac 1018; C. S. Nat Bank t. 
First Trust & Savings Bank, 60 Or. 266, 119 
Pac. 343. The other instructions requested, 
except in so far as given by the court in its 
charge to the jury, Involved the question as 
to the date of the check heretofore noted, 
and need not be further referred to. The 
questions of the Indorsement of the check 
to plaintiff for a valuable consideration, of 
his taking the same In good faith, and of bis 
having at the time no knowledge or notice 
of any infirmity in the instrument were 
fairly aubmitted to the jury by the trial 
eoort 

[7] The d^endants rebnested the trial 
court to open the case after it had been 
closed, and also filed a motion for a new 
trial supported by affidavits (which are not 
contained in' the record). In order to allow 
the defendants to show that the plaintiff 
had been convicted of a violation of an ordi- 
nance of the city of Portland. Defendants 
claim that the trial court abased its discre- 
tion in denying the same. It is well settled 
that to disqualify a witness, or to be used 
to affect his credibility, a conviction must 
be of an offense against the law of the land. 
A conviction under a municipal ordinance is 
not a conviction of such an offense within 
the meaning of section 863, L. O. L. State v. 
Crawford, 58 Or. 116, 113 Pac. 440, Ann. Cas. 



1918A, 825, and note thereto. Tnasmnch aa 
the affidavits for a new trial are not con- 
tained in the bill of exceptions, we cannot 
say that the trial court abused its discretion 
in this respect 

Finding no error in the record, the Judg- 
ment of the lower court Is afllrmed. 



I «4 Or. 4M> 

CITY OF PORTIAND t. TIGARD et aL 
(Supreme Court of Oregon. March 25, 1913.) 

Evidence (| 624*) — Expebt EJvidence — 

Value. 

In a street opening proceeding an expert, 
duly qualified for the purpose of showing the 
increased market value of defendant's property 
resulting frum the opening of the street, was 
properly permitted to answer a qaestion calling 
for his opinion as to the amount of benefit which 
at that time would be cuuten-ed on certain ad- 
joining property by the opening and extending 
of the street. 

(Bd. Note.— For other cases, see Bvideace^ 
Cent Dig. | 2332; Dec. Dig. i S24.*] 

On rehearing. Rehearing denied. 
For former opinion, see 129 Pac. 755. 

EAKIN, 3. By motion for rehearing It Is 
strongly urged that this decision conflicts 
with and is contrary to the holding In the 
case of Pacific Railway & Navigation Co. v. 
Elmore Packing Co., 60 Or. 534, 120 Pac. 389. 
There Is no question but the holding In that 
case states the law correctly, and the reason 
It was not referred to In the opinion In thla 
case was because the facts in the two cases 
are not similar. The question asked and 
answered in that case, which was held error, 
was: "State what. In your opinion. Is the 
damage that defendant will sustain by the 
appropriation of the right of way Involved In 
this case and shown by your map, • • • 
his buildings and land," The witness an- 
swered: "Two hundred and fifty dollars, I 
would judge from the settlement we have 
made with adjoining property, would be am- 
ple for the land, and $150 for the buildings; 
f400, total" — which was clearly error. 

In the bill of exceptions in this case It la 
said that the witness Simmons was called as 
an expert witness, and duly qualified as such 
for the purpose of showing the Increased 
market value of the property of defendant 
resulting from the opening of the street and 
he was asked: "What would you consider 
the benefit at that time to the south 20 feet 
of lot 2, block 31, by opening and extending 
Alns worth avenue?" In the motion for re- 
bearing counsel admits that the witness might 
be allowed to give his opinion to the jury as 
to the increased market value of the lot, 
and that such would be proper expert testi- 
mony. The question actually asked was: 
"What would you consider the benefit to the 
lot by opening the street?" The objection did 
not seek to confine the question to the In- 
crease of the market value, and was to the 
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effect that the qnestlon was usnrping the 
province of the jury. When the question 
was repeated, counsel further objected that 
It called for benefits without reference to 
damages, thus showing that the objection 
was very Indefinite. The Question, In sub- 
stance, was. How much will the value of the 
lot be increased by the opening of the street? 
not, as In Pacific KaUway & Navigation Co. 
V. Elmore Packing Co., supra, "What, In your 
opinion. Is the damage that defendant will 
sustain," etc.? which covers the whole Issue. 
We think the opinion in this case comes 
clearly within the rule as announced by this 
court in the cases cited therein, and in no 
way conflicts with or tends to weaken the 
role In the case above cited. In that case 
the question asked the witness was equiva- 
lent to asking what verdict the jury should 
render. Not so In this case, but rather what 
benefit the street would be to the lot — how 
much greater would be its value. In refer- 
ring to this subject Justice McBride^ in El- 
liott V. Wallowa County, 67 Or. 243, 109 
Pae 183, Ann. Cas. 1913A, 117, says: "It 
lias been held In this state that a witness 
will not be allowed to state upon a question 
of general damages the amount of such dam- 
age [referring to the very point covered by 
the opinion In the case of Pacific Railway & 
Navigation Co. v. Elmore Packing Co., su- 
pra]. • • • But this court seems to have 
held, in cases of like character, that witness- 
es, otherwise competent, may testify directly 
as to the amount of damages. • • • But 
where this is permitted the witnesses, while 
not technically experts, must show knowl- 
edge of the facts beyond that which the jury 
would be able to derive from testimony as to 
physical facts." Ttie witness must show 
some special and actual knowledge as to 
vala& 
The motion for rehearing Is draled. 



STATE V. WELLS FARGO & CO. 
(Supreme C<iart of Oregon. March 25, 1913.) 

1. Taxation (8 113*)— Cokpobatk PaorEBTY 
— Statutort Pbovisions. 

If the Gross Earnings Tax Law, enacted 
under the initiative in June, 1906 (Sess. Laws 
1907, pp. 7, 8), imposing on express companies 
a tax of 3 per cent, on their gross receipts re- 
ceived in the state, was not repealed by the 
new tax code of 1007 (Sess. Laws 1907, p. 
453), and the statute supplementary thereto 
(SesB. Laws 1907 p. 485), it was impliedly 
repealed by the act of 1009 (Seas. Laws 1909, 
p. 345), creating the board of tax commis- 
sioners, requiring it to make an annual assess- 
ment 01 the property of express companies, and 
containing a complete and comprehensive 
scheme for the assessment and taxation of ex- 
press, telephone, and telegraph companies. 

[Ed. Note. — For other cases, see Taxation, 
Cent Dig. § 207; Dec. Dig. { 113.*] 

2. Taxation (| 113*)— Corpobatk Propektt 
—Statutory riiQvisioNS. 

The gross earnings tax levied in 1908 on 
express companies under the Gross Earnings 



Tax Law of 1906 (Sess. Laws 1907, pp. 7, 
8) did not become due and payable notwith- 
standing the repeal of tliat law by the act of 
1909 laess. Laws 1909, p. 3i5), dealing with 
the same subject, since, under tlie act ot 1906, 
tbe tax for 1UU8 did not become due and owing 
untU March 31, 1909, and tbe act of 1909, re- 
peaUng the earlier act, was in full force and 
effect on February 24, 1909. 

[Ed. Note. — For other cases, see Taxation, 
Cent. Dig. | 207; Dec. Dig. i 113.*] 

Appeal from Circuit Court, Marlon Coun- 
ty; Geo. U. Burnett, Judge. 

Action by the State against Wells Fargo 
ft Co. From a judgment in favor of de- 
fendant, the tjtate appeals. Allirmed. 

iSee,.al80, 126 Pac. 6U. 

This is an action brought by the state of 
Oregon to recover certain sums of money 
claimed to be owing by respondent under 
the gross earnings tax law enacted under 
the Initiative In June, 1906. Tbe complaint 
coutained three counts; the first thereof 
claiming the tax due on the earnings of re- 
spondent in the fractional year 1906, the 
second thereof on the earnings of respondent 
in the calendar year 1907, and the third 
thereof on the earnings in the calendar year 
1906. Judgment was entered in the court 
below in favor of appellant and against re- 
spondent for the amounts claimed for the 
years 1906 and 1907, and that judgment was 
paid by respondent 

' The lower court on demururer to the an- 
swers to the third count in the complaint 
held that the initiative law for 1906 had 
been repealed by the tax law of 1907, found 
In the Session Laws for that year at pages 
485 to 497, and that the gross earnings tax 
law had also been repealed by the act of 
1909 creating the board of tax commission- 
ers, found in the Session Laws for that year 
at pages 346 to 364. Judgment was Altered 
for respondent on the third count of tbe 
complaint for the tax claimed on its earn- 
ings in 1908. The question presented by 
this appeal is whether the act of 1006 is 
repealed by either or both of the acts afore- 
said. For an understanding of the questions 
raised on this appeal, it is necessary to re- 
cite the three acts in question. The gross 
earnings statute enacted by initiative In 
1906, In 80 far as it Is Important for present 
purposes. Is as follows (Session Laws 1907, 
pp. 7, 8): "Section 1. That every express 
company or corporation doing business In 
this state shall pay to the state of Oregon a 
license of three (3) per centum upon the 
gross receipts of such company or corpora- 
tion received in this state, and every tele- 
phone company or corporation doing busi- 
ness in this state, and every telegraph com- 
pany or corporation doing business In this 
state, shall pay to the state of Oregon a li- 
cense of two (2) per c«itum upon the gross 
receipts of such company or corporation re- 
ceived In this state; which license shall be 
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paid annually by such company or corpora- 
tion to the Treasurer of this state. And for 
the purpose of ascertaining the amount of 
the same. It shall be the duty of the presi- 
dent, secretary, and treasurer, or such of 
them as reside in this state, or if neither of 
said officers reside in this state, then of the 
general manager or other officer or agent of 
such company or corporation having gener- 
al control, management or supervision of its 
business within this state, to transmit to the 
State Treasurer, on or before the first day 
of March of each year, a statement, under 
oath, of the gross receipts of said company 
or corporation for business transacted with- 
in this state during the preceding year, end- 
ing December 31st of said year ; and If such 
company or corporation shall tail to make 
such statement, or to pay any such license, 
for the period of thirty (30) days from and 
after such statement is required by this act 
to be made, or after such license is due and 
payable, as herein provided, the amount 
thereof, with the addition of ten (10) per 
centum thereon for such failure, shall be 
collected of such company or corporation, 
for the use of the state, and the same Is 
hereby declared to be and Is made a debt 
due and owing from such company or cor- 
poration to the state of Oregon. * • » '■ 
In 1907 the Legislature enacted a new tax 
code consisting of 80 sections, found on pag- 
es 453 to 484 of the Session Laws of 1907, 
and in connection therewith enacted a stat- 
ute supplementary thereto, found in the Ses- 
sion Laws of 1907, at pages 485 to 497. Sec- 
tion 1 of this latter statute provides for an 
amendment of section 3037 of the B. & C. 
Comp., so that the same shaU read as fol- 
lows: "All real property within this state, 
and all personal property situated or owned 
within this state, except such as may be spe- 
cifically exempted by law, shall be subject 
to assessment and taxation in equal and 
ratable proportions." Section 2 of this stat- 
ute proceeds to define what shall be deemed 
real proiJerty as follows: "The terms land, 
real estate, and real property, as used in 
this act, shall be construed to include the 
land itself, whether laid out in town lots, or 
otherwise, above and under water, all build- 
ings, structures, substructures, superstmc- 
tures, and improvements erected upon, un- 
der, or above or affixed to the same, and all 
rights and privileges thereto belonging or in 
any wise appertaining; and all franchises 
and privileges granted by or pursuant to 
any law of this state or municipal ordinance 
or resolution, owned or used by any person 
or corporation, other than the right to be a 
corporation; and all mines, minerals, quar- 
ries, fossils, and trees in, under, or upon 
the land." The statute proceeds in section 3 
to define personal estate, and In settion 4 
to enumerate the property exempt from tax- 
ation. It defines the manner In which prop- 
erty, both real and personal, shall be as- 



sessed and taxed, and the Jurisdiction in 
which such assessment and tax shall be 
levied. Section 30 provides for the repeal 
of all acts and parts of acts in conflict with 
the statute of 1907. SecUoa 40 provides 
that the act shall be without i)rejudice to 
the assessment which would otherwise be 
levied as of March 1, 1907. The act of 1909 
creates the board of tax commissioners, and 
by subdivision 15 of section 4 thereof re- 
quires this board: "To make an annual as- 
sessment, upon an assessment roll to be pre- 
pared by said board, of the property having 
a situs in tills state, as hereinafter defined, 
of all * * * express companies, telegraph 
companies, telephone companies. • • • " 
Section 5 of this statute reads, in part, as 
follows: "The term 'property,' as used in 
this act, shall be deemed to include all prop- 
erty, real and personal, subject to asseiis- 
ment for taxation under this act belonging 
to the corporation, or held by it as occupant, 
lessee, or otherwise, and shall include the 
rights of way, roadbed, cars, rolling stock, 
tracks, wagons, horses, office furniture, tele- 
graph, telephone and transmission poles, 
wires, conduits, switchboards, machinery, ap- 
pliances, appurtmances, and all other prop- 
erty of a like or different kind, used in the 
carrying on of the business of said corpo- 
ration, and owned, leased, or operated by 
them respectively, and all other real and 
personal proper^, and all franchises and 
special franchises; provided, however, that 
this definition shall not include, apply to, 
or subject to assessment for taxation by said 
board, such real estate as is owned and can 
be conveyed by such corporation under the 
laws of this state, which is not actually oc- 
cupied in the exercise of its franchise, or 
in use in the operation of their corporate 
business. • • • " Section 7 provides 
that each corporation, between the Ist day 
of April and the 15th day of May of each 
year, shall file with the tax commissioners 
a statement, under oath. This statement is 
a comprehensive one. It must set up the 
par value and the market value 'of tie stock, 
a statement of the bonds, if any, and of tlieir 
market value, a list of the real property 
situate in the state of Oregon and an ap- 
praisal of its value, a statement of the per- 
sonal property owned by Oie corporation in 
Oregon and of the value thereof, the total 
value of the real estate of the corporation 
outside the state of Oregon, the total value 
of its personal property outside the state of 
Oregon, the total length of its lines, and the 
lonRth of its lines in Oregon. The thirteenth 
.subdivision of section 7 retiuires the corpo- 
ration to give "a statement in detail of the 
entire gross receipts and net earnings of the 
company from all sources, stated separately, 
for the fiscal year next preceding the date 
of the report." Section 9 requires the board 
of tax commissioners, prior to the first Mon- 
day of October of each year, to levy an as- 
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sessment «a the property of the company 
subject to taxation under the act This 
section contains the following language: 
" • • • For the purpose of arriving at 
the amount and character and true cash 
value of the property belonging to said com- 
panies as appearing upon the assessment roll 
for the purpose of assessment for taxation 
under this act, the said board • • • 
may take Into consideration the statements 
filed under this act, the reports, statements 
or returns of said companies filed In the 
office of any board, office or commission of 
this state, or any county thereof, the earning 
power of said companies, the franchises and 
special franchises owned or used by said 
companies (said franchises and special fran- 
chises not to be directly assessed, but to be 
talcen Into consideration in determining the 
value of the other property), the assesapd 
valuation of any property of said companies, 
used in the operation of the business of the 
companies, and by law required to be as- 
sessed by county assessors, and such other 
evidence of any kinds as may be obtainable 
bearing thereon. • • * In determining 
the true cash value of the property assess- 
able for taxation by the said board of state 
tax commissioners of the companies in this 
act enumerated, when said companies own, 
lease, operate or use rail, pipe or wire lines 
or property within and without this state, if 
this board shall value the entire property 
within and without the state as a unit, as 
provided in the next section the said board 
shall be controlled in ascertaining the prop- 
erty subject to taxation In Oregon by the 
proportion which the number of miles of 
main track (meaning thereby main, stem and 
branch lines), miles of wire, or miles of 
main pipe lines controlled or used by said 
company as owner, lessee, or otherwise, 
within the state of Oregon bears to the en- 
tire mileage of main track as aforesaid, 
miles of wire or main pipe line controlled or 
used by said company, as owner, lessee or 
otherwise." This act declared an emergen- 
cy, and became operative on the 24th of 
February, 1909. 

I. H. Van Winkle, Asst. Atty. Gen. (A. M. 
Crawford, Atty. Gen., and James W. Craw- 
ford, Asst. Atty. Gen., on the brief), for the 
State. Wallace McCaniant, of Portland (K. 
S. Plllsbury, of San Francisco, Cal., and 
Snow & McCamant, of Portland, on the 
brief), for respondent 

McBRIDE, C. J. (after stating the facts as 
above). [1] It Is not now necessary to de- 
cide whether or not the act of 1907 hereto- 
fore quoted repealed the act of 1906. In 
any event we think it clear that the act 
of 1909, whi(A Is comprehensive in its terms 
and covers the whole field of taxation em- 
braced In the act of 1906, effected a repeal 
of that act It covers the same ground. 



deals with the same subject, and was, no 
doubt, intended to be a complete and com- 
prehensive scheme of taxation, revising and 
taking the place of previous laws for the 
assessment and taxation of express, tele- 
phone, and telegraph companies; and there- 
fore repeals such previous statutes by Im- 
plication. Little v. Cogswell, 20 Or. 3i5, 25 
Pac. 727 ; Continental Ins. Co. r, lUggen, 31 
Or. 336, 48 Pac. 476; Beed ▼. Dunbar, 41 
Or. 509, 66 Pac. 451. 

[2] The contention that the tax for 1906 
Is due notwithstanding the repeal of the act 
by the Legislature of 1909 cannot be upheld. 
The tax which was levied in 1908 under 
the act of 1906 did not become payable until 
March 31, 1909, at which date, in the lan- 
guage of the act It Is "made a debt due and 
owing from such company or corporation to 
the state of Oregon." The act of February 
24, 1909, contained an emergency clause, and 
was in full force and effect from that date, 
so that no debt existed on account of the 
gross earnings tax of 1908 at the time the 
law of 1906 was repealed. 

The Judgment of the circuit court is af- 
firmed. 

BURNETT, 3., took no part in the consid- 
eration of this case. 



STATE V. BBOWN. 
(Supreme Court of Oregon. March 25, 1913.) 

1. InDICTHKNT and iNrOBMATION ({ 110*) — 

LANauAaR OF Statute — Dentists — Pbac- 
TiciNG Without IIecordino Certificate. 
L. O. Ij. g 4780, provides that any person 
who shall practice dentistry, or who for reward 
or hire shall do any act of dentistry, without 
having filed for record and having recorded In 
the office of the county recorder of the county 
wherein he shall so practice or do such act a 
certificate from the lioard of dental examiners 
entitling him to so practice, shall be guilty^ of 
a misdemeanor, etc. Held, that such section 
may be violated either by practicing dentistry in 
any manner whatever, without having first re- 
corded the certificate, and also by doing an act 
of dentistry for reward or hire; and hence an 
indictment in the language of the statute for 
violating the first clause of the section was 
not defective for failure to set out specific acts 
of dentistry which the defendant performed, or 
to allege that he performed them for reward 
or hire. 

[Ed. Note.— For other cases, see Indictment 
and InformaHon, Cent Dig. g| 289-294; Dec. 
Dig. I 110.*] 

2. COKSTITUTIONAL LAW (| 205*)— DBNTISTS 

—Discrimination— Regulation — Bkcobd- 

INO Certificate— Statute. 

Such section was applicable to all dentists, 
and was not, therefore, unconstitutional as 
discriminating in favor of nonresidents as 
against residents. 

[Ed. Note.— For other cases, see Constitu- 
tional Law, Cent. Dig. §S 591-624; Dec. Dig. 
I 205.*] 

3. pntsicians and surgeons (§ 2*)— police 
Power— Denti str— Req u lati on . 

L. O. L. § 4780, making it a misdemeanor 
for any person to practice dentistry, or to do 
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any act of dentistry for reward or hire, with- 
out having first recorded his certificate in the 
aounty wherein he is engaged in such practice 
or does such act, is a proper police regulation 
intended to protect the public against the prac- 
tice of dentistry by disqualified persons. 

[Ed. Note. — For other cases, see Physicians 
and Surgeons, Cent Dig. § 2; Dec. Dig. { 2.*] 

Appeal from Circuit Court, Coos County; 
John S. Coke, Judge. 

H. M. Brown was Indicted for practicing 
dentistry without recording his certificate, 
and be appeals. Affirmed. 

The defendant was indicted for the erfme 
of practicing dentistry without recording his 
certificate. The Indictment is as follows: 
"H. M. Brown is accused by the grand jury 
of the county of Coos, state of Oregon, by 
this indictment of the crime of practicing 
dentistry without recording certificate, com- 
mitted as follows: That said H. M. Brown, 
on the 15th day of April, 1912, in the county 
of Coos and state of Oregon, then and there 
being, did then and there wrongfully and un- 
lawfully practice dentistry, without having 
filed for record and having recorded In the 
oflJce of the county recorder or county clerk 
of Coos county, state of Oregon, a certificate 
from the board of dental examiners of the 
state of Oregon entitling him, the said H. M. 
Brown, to so practice, contrary to the stat- 
utes in such cases made and provided, and 
against the peace and dignity of the state of 
Oregon." A general demurrer was interposed 
and overruled. Whereupon the defendant, 
refusing to plead further, was duly adjudged 
guilty and sentenced to x>ay a fine of $100 
and costs, from which Judgment he ai>pealB. 

G. T. Treadgold, of Bandon, for appellant. 
Geo. M. Brown, Pros. Atty., of Roseburg, and 
li A. LilJeqvlBt, of Coquille, for the State 

McBBIDE, a J. (after stating the facts as 
above). [1] The first objection urged is that 
the indictment does not set forth the specific 
acts of dentistry which the defendant per- 
formed, or that he performed them for reward 
or hire. Section 4780, U O. L., is as follows: 
"Any petaon who, as principal, agent, em- 
ployer, employ^, assistant, or in any manner 
wliatever, shall practice dentistry, or who 
for reward or hire shall do any act of dentist- 
ry, without having filed for record and hav- 
ing recorded in the office of the county re- 
corder of the county wherein he shall so 
practice or do such act a certificate from said 
board of dental examiners entitling him to so 
practice, shall be guilty of a misdemeanor, 
and upon conviction shall be fined In any 
sum not less than $50 nor more than $200, 
or be confined for any period not exceeding 
six months in the county Jail, for each and 
every offense. All fines recovered under this 
act shall be paid into the common school 
fund of the county in which conviction is 
had." It win be noticed that the section 
quoted indicates that the dental law may be 
violated (1) by practicing dentistry in any 



manner whatever without first having record- 
ed the certificate; (2) by doing any act of 
dentistry for reward or Mre. The defendant 
is indicted for violating the first subdivision 
or clause of the section, and as to that it is 
not prescribed that he shall have practiced 
for reward or hire to render him amenable 
to Its provisions. As to the other objection, 
that the acts of dentistry are not set forth 
In the indictment, it is sufficient to say, as 
we have said fretiuently, that, the crime 
being a creature of the statute, it is sufficient 
to describe it in the language of the statute 
State V. Carr, 6 Or. 133; State v. Miller, 54 
Or. 381, 103 Pac. 619. 

[2, 3] It Is claimed that section 4780, L. O. 
Ii., Is unconstitutional, in that it requires any 
Iierson practicing dentistry to have his cer- 
tificate recorded in any county in which he 
sl^all practice, thereby, it is urged, discrim- 
inating between resident and nonresident 
dentists. There is no such discrimination. 
The law applies to all dentists, and is a rea- 
sonable police regulation intended to protect 
the public against quacks, and is not in 
policy difFerent from laws that require ped- 
dlers, venders of liquor, and persons engaged 
in various occupations to secure licenses In 
every county in which they do business. The 
nonresident dentist practicing in Coos county 
is required to record bis certificate, and the 
resident dentist is required to do the same. 
A resident of Multnomah county purchasing 
land In Coos county Is required to have his 
deed recorded in Coos county, for the obvious 
reason tbat to record it Id the county where he 
resides would not give notice of the transfw 
to the public in Coos county, where the land 
Is situated. A dentist residing in Multnomah 
county, if he intends practicing bis art In 
Coos county. Is required to record his cer- 
tificate in that county for the same reason, 
namely, that the people of that county may 
have notice of his qualifications. The re- 
quirement is not burdensome, and no quali- 
fied person would hesitate to comply with it 
The Judgment is affirmed. 



PUTNAM v. PACIFIC MONTHL.T CO. 

(Supreme Court of Oregon. March 25, 1013.) 

1. Master anh Sebvant (§ 257*)— Injubibs 
TO Servant — Construction of CouFtAnrr 
— Existence or Relation. 

A complaint, in an action for death, al- 
leging that decedent was employed by defend- 
ant on the fourth floor of a building, and that 
in order to reach her work she was compelled 
to use an elevator operated by another employ^ 
of defendant whose neRllKent operation oi the 
elevator caused decedent's death, charges that 
her injuries occurred while acting as a servant 
[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. ${ 813, 814; Dec. Dig. { 
257.*] 

2. Master and Servant (| 88*)— Bxistincb 
OF Relatiopt— Injubt While Bbino Cab- 
BiED to Work. 

If, as a part of the compensation to a:i em- 
ploye, the carrier transports him to and fro 
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between certain pointi when not eng&ged in 
•ctnai service, or when the travel i« not closely 
connected with the employment, the employ^ 
i* then a passenger, bat if the carriage is mere- 
ly for the mutual convenience of the partiee, or 
either of them, in connection with the master's 
business, the relation of passenger and carrier 
'does not exist between them, so that, where an 
employer famishes an elevator for the use of 
employes in the upper atorie* of a building, the 
carriage of the employes on the elevator to 
their work is the act of an employer and not of 
a carrier, and the measure of care dae from 
the employer is the same as in any oUier case 
founded on tiie same relation. 

[Ed. Note.— For other cases, see Master and 
Servant, Gent Dig. gj 144-151; Dec. TUg. { 
8a •] 

3. Masteb awd Servant (gi 101, 102*)— Neg- 
UOENCB or Masteb— Cask ab to Opeba- 

HON or BlXTATOB. 

Where a master furnishes an elevator for 
the use of employes employed in the upper 
stories of a building, he is only bound to use 
ordinary care and prudence commensurate with 
the danger to be reasonably apprehended, but 
not the degree of care, required of a common 
carrier of passengers, as he is only bound to 
exercise ordinary care to provide a reasonably 
safe place and reasonably safe appliances for 
the convenience of the employes in connection 
with the work. 

[Ed. Note.— For other cases, see Master and 
Servant, Cent Dig. ID 136, 171, 174, 178, 17», 
180-184, 182; Dec. Dig. {$ 101, 102.*] 

4. Mavikb and SxBVAirr <{ 197*)— Who Abb 
"Pbixow Skbvants." 

One who is employed on the fourth floor of 
a bnllding is a "fellow servant" of the operator 
«f an elevator which is run by the master to 
transport employte to and from the floor where 
they work, 

[Ed. Note. — ^For other cnses, see Master and 
Servant, Cent Dig. §§ 489, 490; Dec. Dig. { 
1»7.» 

For other definitions, aee Words and Phrases, 
voL 3, pp. 2716-2730; voL 8, p. 7662.] 

5. Svter (g 88*)— Intbbest or Jttrob— Btook- 

BOLDSB IN InSTTBANCE COHPANT. 

Under L. O. L. g 122, subd. 4, making the 
interest of a juror in the result of an action 
ground of challenge for implied bias, a juror 
who is a stockholder or interested in an in- 
surance company warranting against loss by 
the injury forming the basis of pending litiga- 
tion would be subject to challenge. 

[Ed. Note.— Jor other cases, see Jurj, Cent 
Dig. 1g 400, 410; Dec. "Dig. | 88.*] 

& Tbial (g 108%, New, voL 8 Key-Na Series) 
—Examination or Jubob— Discretion or 
Court. 

Under L. O. L. g 866, providing "that the 
court may exercise a reasonable control over 
the mode of interrogation so as to make it as 
distinct as little annoying to the witness, and 
as eCFective for the extraction of the truth as 
may be," a prospective juror may be interro- 
gated as to bis interest, but the party interro- 
gating him has no right to abuse his privilege, 
or try to prejudice the Jury with irrelevant 
matter and in an action against an employer 
for the death of an employ^, in which defend- 
ant was insured against losses of that kind, it 
was error for the court to allow questions to 
the jurors which would tend to prejudice the 
case in the minds of the jur7 because of the 
existence of such insurance. 

Appeal from Circuit Court, Mnltnomah 
Oonnty; W. N. Catena, Judge. 

Action by Myrtle Putnam, ftdmlnlstnitrlx 
of Mabel Pptnam, deceased, against tbe Pacif- 



ic Monthly Cbmpany. Judgment for plalntU^ 
and defendant appeals. Beversed and r». 
manded, wltb direction to enter a Judgment 
of noDfiuit 

For the purimse of its enterprise the de- 
fendant occupied the fourth floor of a build- 
ing in the city of Portland, and had the ex> 
elusive control and management of an elevat- 
or used by the general public and Its em- 
ployes in going to and from its place of busi- 
ness. Among other things, the complaint al- 
leges: "That on September 2, 1910, Mabel 
Putnam was employed by the above-named 
defendant, the Pacific Monthly Company, In 
its office on the fourth floor of said buUjing, 
and in order to reach her work as such em- 
ploy6 was compelled to take and use said 
elevator In going from the first floor of said 
building to the fourth floor thereof ; that on 
said day, while going to her work as such 
employe, she entered said elevator on the 
first floor of said building; and which was at 
the time being operated by one J. P. Gerardy, 
the regular elevator operator In the employ 
of the said defendant, the Pacific Monthly 
Company; that when aald levator reached 
the fourth floor of said building the said op- 
erator thereof opened tbe Aoor for the pur- 
pose of allowing and permitting the said 
Mabel Putnam to pass from said elevator 
onto the floor of said building, and, while in 
the act of passing out of said elevator as 
aforesaid, the said elevator operator so un- 
skillfully, negligently, and carelessly manipu- 
lated, handled, and operated said elevator 
that the same suddenly and without warning 
to the said Mabel Putnam began to descend 
very rapidly, and continued so to descend un- 
til It reached a point between the third and 
second floor of said building, and the said 
Mabel Putnam was thereby caught between 
said elevator and the floor of the third and 
the ceiling of the second floor and was fatal* 
ly wounded, crushed, and mangled, from tbe 
effects of which riie Immediately died." Tbe 
compulsion to use the elevator and the neg- 
ligence of the operator set forth In this al- 
legation are both denied ; otherwise it is ad- 
mitted. It Is alleged by the plaintiff and de- 
nied by the defendant that the latter in run- 
ning and operating the elevator, as stated in 
the complaint, was a common carrier In 
transporting employ^ and the general public 
from the first floor to the fourth floor of the; 
building. The defendant's occupancy of that 
story with the control and management of 
the elevator and its use by the general public 
and its employes In going to and from the 
place of business were admitted by the an- 
swer. The allegation of damage to the es- 
tate of Mat>el Putnam was traversed. The 
substance of the affirmative defense was that 
the elevator operator and the decedent were 
fellow servants and that the injuries sustain- 
ed by tbe latter were due to the negligence 
and carelessness of the associate employ^ of 
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the deceased, and not of the defendant This 
In turn was traTersed by the reply. A Jury 
trial resulted In a verdict and Judgment for 
the plaintiff, from which the defendant ap- 
peals. 

R. A. Letter, of Portland (Griffith & Lelter, 
F. J. Lonergan, and Clarence L. Eaton, all 
of Portland, on the hrlef), for appellant. 
Samuel White, of Portland (Manning & White 
and E. S. J. McAUlster, all of Portland, on 
the brief), for respondent. 

BURNETT, J. (after stating the facta as 
above). The plalntlfrs theory, adopted by 
the court in the trial of the cause, is that, as 
a matter of law, the defendant in running 
and operating the elevator as stated in the 
complaint was a common carrier of passen- 
gers and bound to exercise, as such, a high 
degree of care to those using the elevator. 
The contention of the defendant is that the 
operation of an elevator is not a matter of 
common carriage and that, if It were, the 
relation of passenger and carrier did not ex- 
ist between deced^it and defendant at the 
time of the accident, but, on the contrary, 
that she was an employ^ to whom its meas- 
ure of duty was to exercise only ordinary 
care in providing for her a reasonably safe 
appliance by which to reach her employ- 
ment Over the exception of the defendant 
the court took from the Jury the defense of 
the negligence of a fellow servant by instruct- 
ing them peremptorily that the decedent and 
the operator of the elevator were not fellow 
servants and directing the jury not to consider 
the defense of the negligence of one standing 
in that relation to plaintlfTs intestate. The 
court likewise disregarding the objection of 
the defendant. Instructed the Jury in conso- 
nance with the theory that the deceased was 
a passenger and the defendant a common car- 
rier of passengers from which relation sprang 
the duty of the defendant to use a high de- 
gree of care to prevent accidents. 

The authorities are not agreed upon the 
question of whether an elevator is an appli- 
ance of common carriage. A wide distinction 
In fact exists between the skyscrapers of New 
York, Chicago, and other large cities in 
which many elevators are in constant use 
and a small building in a country town hav- 
ing an elevator for one or two stories. In the 
one case the elevators in a building may car- 
ry thousands of persons dally, while in the 
oth^ it will be only used by comparatively 
few In a week. We do not find it necessary 
to establish an unvarying rule on the subject 
In this Instance. 

[1] Conceding, however, as a postulate, for 
the purposes of this case only, that the de- 
fendant was a common carrier in the opera- 
tion of the elevator. It does not necessarily 
follow that It sustained that relation to the 
decedent, or that there was due to her from 
the defendant that high degree of care incum- 
bent upon a common carrier as to its passen- 



gers. Neither Is it necessary to indalge In 
a discussion of whether or not the decedent 
was at the time of the injury a passenger or 
an employs, as the complaint itself has put 
her in the latter class, for It says she was 
employed by the defendant in its office on 
the fourth floor of the building, and that in 
order to reach her work as such employe she 
was compelled to take and use the elevator, 
and that while going to her work as sucb 
employ^ she entered the elevator which was 
operated by another employ^ of the defend- 
ant Hence, even if we should hold as a gen- 
eral rule that the operation and control of 
an elevator Is or amounted to engaging in 
the business of common carrier of passengers, 
the initial pleading in the case has taken the 
decedent entirely out of that category and 
placed her In the class of employes. 

The plain deduction from the testimony 
also is that the unfortnnate girl was on her 
way to her work, for It shows that the dis- 
tressing accident took place only ten minutes 
before the hour at which she was required 
to begin her labors. It is not shown that her 
compensation was increased or diminished by 
reason of her use of the elevator in going to 
her work. That contrivance was manifestly 
maintained for the convenience of those go- 
ing to and from the place of business of the 
defendant and it is so stated In substance in 
the complaint On this distinction between 
passenger and employ^ as upon the main 
question of whether an elevator owner Is a 
common carrier or not the authorities are 
not agreed. In Knahtla v. Oregon Short- 
Une, etc., Ry. Co., 21 Or. 136, 148, 27 Pac. 
91, it was held that a laborer going from one 
point to another on a train enpraged in clear- 
ing a railway track of obstructions Is not a 
passenger. In Self v. Adel Lbr. C3o., 5 Ga. 
App. 846, 64 S. E. 112, an employ^ riding on 
a log train In connection with his employ- 
ment going to and from his work was not a 
passenger. To like effect is St Louis, Iron 
Mt & S. Ry. Co. V. Wlggam, 98 Ark. 259, 
135 S. W. 889. In Eldem v. Chicago, R. I. 
& P. Ry. Co., 158 111. Aw>. 82, It was ruled 
that where transportation to and fro is part 
of the contract of «nployment, the employe 
is not a passenger. In Manville v. Cleveland 
& T. R. R. Co., 11 Ohio St 417, the plaintiff 
as manager of a gravel train was ordered to 
go to a certain place to get a train and went 
on a passenger train beyond his destination 
and passed the night Returning by train 
the next morning he was injured by negli- 
gence of the engineer before reaching his 
destination, and it was determined that he 
was an employ^ and not a passenger. Sec- 
tion hands carried on a car from place to 
place for work are deemed to he employes 
and not passengers in Ind., etc., Co. V. Andis, 
as Ind. App. 625, 72 N. B. 145; South Ind. 
Co. V. Messlck, 35 Ind. App. 376, 74 N. E. 
1097. In the case of lonnone v. If. T., N. H. 
& H. R. Co., 21 R, I. 452, 44 Atl. 592, 46 L. 
R. A. 730, 79 Am. St Rep. 812, It was em- 
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eluded that a snow ahoveler being carried 
from one point to another In the progress of 
the work Is not a passenger. In Shannon v. 
Union R. Co., 27 R I. 475, 63 Atl. 488, a 
switch cleaner going on a train from one 
switch to another was not a passenger. In 
Kllduff V. Boston Elevated Ry. Co., 195 Mass. 
307, 81 N. E. 191, 9 L. R. A. (N. S.) 873, a 
track layer being transported to and from 
his *ork was said not to be a passenger, and 
to the same effect Is Birmingham Ry., L. & 
P. Co. V. Sawyer, 156 Ala. 199, 47 South. 67, 
19 Ia. R. a. (N. S.) 717. In Sanderson v. 
Panther Ubr. Co., 60 W. Va. 42, 40 S. B. 
368, 55 L. R. A. 908, 88 Am. St Rep. 841, the 
foreman of a logging camp going on a log 
train to the main office of the company to see 
about hay for his horses Is still an employ^ 
and not a passenger. In Walsh r. Cullen, 
235 ni. 91, 86 N. E. 223, 18 L. R. A. (N. S.) 
911, a waitress lived In a hotel where she 
was employed, and, returning one evening 
from a walk, after her working hours, was 
Injured by the operation of the elevator 
which she took for the purpose of going to 
her room for the night. The court ruled 
that she was not a passenger but an employ^. 
In Watt r. Murphy, 9 Cal. App. 664, 99 Pac. 
1104, the Janitor In a building In which there 
was an elevator used that appliance himself 
and was killed in the operation of it. It was 
stated that he was a servant and not a pas- 
senger, and that the master or owner of the 
building was bound to use only ordinary care 
In providing a safe place for him to work, 
although it be an elevator. In McDonough 
V. Lanpher, 55 Minn. 501, 57 N. W. 162, 43 
Am. St. Rep. 541, the employes of the defend- 
ant using the whole of a flve-story building 
were permitted to ride in the freight elevator 
to and from their places of work, although 
they were not required to do so, and it was 
held that while so riding they were employfe 
and not passengers, and that the degree of 
care required of the defendant was that of 
the master for his servant and not that im- 
posed on a common carrier of passengers. In 
McDonald v. Simpson, 114 App. Dlv. 859, 
100 N. Y. Supp. 269, a saleswoman In a mer- 
cantile establishment was going up In an 
elevator to get her street clothes at the end 
of her day's work and was Injured, but the 
principle was adhered to that she was still an 
employe. In Kappes v. Brown Shoe Co., 116 
Mo. App. 154, 90 S. W. 1158, a large number 
of employes of the defendant were waiting 
for an elevator to take them down and out 
of the building at the end of a day's work. 
While thus waiting a boy was crowded un- 
der the gate barring the entrance to the ele- 
vator and fell down the shaft, and the rule 
was applied that he was still an employ^ of 
the company and not occupying the relation 
of a passenger. 

On the other hand, the case of Haas v. St 
Ix)uls, etc., R. Co., Ill Mo. App. 706, 90 8. 
W. 1155, announced that a laborer being trans- 



ferred from one place to another for the par- 
pose of engaging In employment Is a passea- 
ger. In the U N. N. R. Co. v. Scott, 108 Ky. 
392, 66 S. W. 674, 50 1/ K. A. 381, It Is held 
that travel by an employs wholly discon- 
nected from his service made htm a passen- 
ger. Chattanooga R. T. Co. v. Venable, 106 
Tenn. 460, 58 S. W. 861, 51 U R. A. 886, 
states that gratuitous carriage to and from 
the work is passenger service. To the same 
effect Is Johnson v. Texas Central Road. 
Co., 42 Tex. Ov. App. 604, 93 S. W. 433. 
In Enos r. R. I. Sub. Ry. Co., 28 B. I. 
291, 67 Atl. 6, 12 L. R. A. (N. S.) 244, the 
plaintiff earned from the defendant $8. and 
14 pass^ger tickets per week, and It was 
held that when he was traveling on those 
tickets he was a passenger. In Doyle ▼. 
Pltchburg Road. Co., 162 Mass. 66, 87 N. E. 
770, 25 Ij. R. A. 157, 44 Am. St. Rep. 335, an 
employe traveling entirely for his own pur- 
pose and disconnected with his employment 
was classed as a passenger. In McNulty v. 
Pa. R. Co., 182 Pa. 479, 38 Atl 624, 38 L. R. 
A. 376, 61 Am. St Rep. 721, It was decided 
that, where the transportation was a part 
of the pay of the employ*, his travel when 
not connected with actual service made him 
a passenger. To the same effect is Dickinson 
T. West End St Ry. Co., 177 Mass. 305, 59 
N. B. 60, 62 L. R. A. 326, 83 Am. St Rep. 
284. A like doctrine Is taught In Simmons v. 
Or. Ry. Co., 41 Or. 151, 69 Pac. 440, 1022, 
where the plaintiff, although generally In the 
employment of the defendant, was at the 
time of the Injury traveling on his own pri- 
vate business. In Williams v. Oregon Short 
Line Co., 18 Utah, 210, 54 Pac. 991, 72 Am. 
St Rep. 777, the plaintiff was traveling on 
a pass to a place where he expected to obtain 
employment from the defendant, but the serv- 
ice was not to begin until he arrived at his 
destination. On this account he was held 
not to be an employ* but a passenger. In 
Harris v. Puget Sound Elec. Ry. Co., 62 
Wash. 289, 100 Pac. 838, the pass was Issued 
as a part of the compensation to the employ*. 
That made him a passenger on a train with 
the operation of which he had nothing to do, 
although he was going to a distant place to 
work and his wages were going on at the 
time of the injury. 

[2, 3] Many other cases might be cited on 
this question, and it is impossible to recon- 
cile them all to a certain standard ; but upon 
mature consideration we deduce this result: 
If, as part of the compensation to the em- 
ploy*, the carrier agrees to transport the 
former to and fro between certain points 
when not engaged In actual service or when 
the travel Is not closely connected with the 
employment, the employe must be considered 
a passenger because the carriage Is for hire 
or Is In a sense paid for by the work which 
the employ* performs. On the other hand. 
If the carriage Is merely for tlie mutnal con- 
voiience of the parties or either of them In 
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connection wltb the business In which the 
niaater is engaged, the r^atlon of passenger 
and carrier does not exist between them, al- 
though as to the general public the employer 
Is a carrier of passengers. In such cases as 
the latter the master Is only bound to use 
ordinary care and prudence In supplying car- 
riage for the employe, commensurate, Indeed, 
with the danger to be reasonably apprehend- 
ed, bat not the highest degree of care due 
from a common carrier to passengers as 
such. A greater degree of absolute care is 
due from the master to the servant In a 
powder factory than in a milliner shop ; but 
in each instance the employer is only requir- 
ed to exercise ordinary care to provide a 
reasonably safe place in which to work and 
reasonably safe appliances for the conven- 
ience of the employes In connection with the 
enterprise, aU In proportion to the inherent 
danger of the employment. 

In the case in hand the elevator was im- 
mediately connected with the place of em- 
ployment as a convenience both to employer 
and employs. It was a part of the duty of 
the latter to attend at the place to begin 
work at a stated hour, and, aside from the 
pleading on that subject, the decedent was 
so manifestly going to her work and her 
presence in the elevator was so immediately 
connected with her employment that she 
must be held to be an employ^ rather than 
a passenger. In her capacity as employe 
the measure of care due from master to 
servant is not different in this case from any 
other founded on the same relation, and the 
court was in error in Instructing the jury 
on the basis of passenger and carrier as be- 
tween the defendant and the unfortunate 
girl. 

[4] It appears by the complaint that the 
elevator in question was used and operated 
by the defendant in connection with its busi- 
ness and that the elevator operator and the 
decedent were both employes of the defend- 
ant In Brunell v. S. P. Co., 34 Or. 256, 265, 
56 Pac. 120, 131, this court, speaking through 
Mr. Justice Moore, quotes with approval 
the definition of "fellow servant" given by 
.Judge Thompson in his work on Negligence 
(volume 2, p. 12a3), as follows: "That all 
who serve the same master, work under the 
game control, derive authority and compen- 
sation from the same common source, and 
are engaged in the same general business, 
though it may be in different grades or de- 
partments of it, are fellow servants who 
take the risk of each other's negligence." 
Again, in Mast v. Kern, 34 Or. 247, 250, 54 
Pac 950, 951 (75 Am. St Rep. 580), the 
court, speaking by Mr. Justice Bean, said: 
"The rule and the one now unquestionably 
established, and supported by the great weight 
of authority, both in this country and in 
England, is that the liability of the master 
depends upon the character of the act in per- 
formance of which the injury arises, and not 



the grade or rank of the negligent employ& 
If the act Is one pertaining to the duty the 
master owes to his servant, he is responsible 
for the manner of its performance, without 
regard to the rank of the servant or employfi 
to whom it is Intrusted; but, if it is one 
pertaining only to the duty of an operative, 
the employe performing it is a fellow serv- 
ant with his colaborers, whatever his rwak, 
for whose negligence the master Is not li- 
able." It is further said in the same opin- 
ion: "It is the personal and absolute duty of 
the master to exercise reasonable care and 
caution to provide his servants with a rea- 
sonably safe place to woric, reasonably safe 
tools, appliances, and Instruments to work 
with, reasonably safe material to work upon, 
suitable and competent fellow servants to 
work with them, and to make rules and reg- 
ulations needful for the safe conduct of the 
work; and he cannot delegate this duty to 
a servant of any grade so as to exempt him- 
self from liability to a servant who has been 
injured by its nonperformance. Whoever Ite 
intrusts with its performance, whatever tils 
grade or rank, stands in place of the master, 
and he is liable for the negligence of such 
employe to the same extent as if he had 
himself performed the act or been guilty of 
the negligence. But when the master has 
performed his duty in this regard and pro- 
vided competent employes, a reasonably safe 
place to work, suitable material, tools, and 
appliances to work with, and needful rules 
and regulations, and the like, he has dis- 
charged ills whole duty in the premises and 
is not liable to his servant for the negligence 
of another servant while engaged as an 
operative. 

The complaint Itself discloses all the ele- 
ments In the definition of "fellow servant" 
as given by Judge Thompson and approved 
by this court The plaintiff does not pretend 
to say that the elevator was not a fit ap- 
pliance and in good order for the purpose for 
which it was intended. Tbte essence of the 
complaint Is centered in the allegation of the 
negligence and carelessness of the man who 
operated the elevator. The testimony for 
the plaintiff shows that the elevator was 
found to be in good order immediately after 
the accident, except that a fuse was blown 
out, and this was explained by those wit- 
nesses speaking for the plaintiff as being 
caused by the contact of the body of thtt de- 
cedent between the elevator and the floor of 
the building. It thus appears, or at least is 
not challNiged by the complaint, that the de- 
fendant furnished a reasonably safe elevator 
for the convenience of its busLaess and the 
use of its employes, and that the fault, if 
any, causing the tragedy, was the negligence 
of the operative. Under the doctrine of Mast 
V. Kern supra, the defendant had thus dis- 
charged its whole duty to the decedent em- 
ploye. On the face of the complaint, as well 
as upon the testimony, the deceased and the 
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operator of tb« elevator were fellow^Berroirte, 
and the Court was "trvong In its instructions 
to the Jury that they were not occupying that 
relation. The complaint was amenable to a 
general demurrer on the ground that It ap- 
pears from that pleading that the injury to 
the deceased was on account of the negli- 
gence of her co-worker. It Is argaed that, 
because Che deceased bad nothing to do with 
the operation of the elevator, she was not 
a fellow ^rvant with the elevator man, al- 
though they were In the employment of the 
same principal and drew their pay from the 
same source. The same might be said of a 
t»rakeman and a fireman on the same rail- 
road train, or the man at the wheel, the Hre- 
man, and the engineer of a steamboat in 
either of these cases neither person has any- 
thing to do with the duties of the other, 
yet it has often been held and l8 a rule of 
common sense that they are fellow servaots. 
The fellow-servant doctrine bas been estab- 
lished by so many precedents In this state 
through a long series of years that It is now 
Impolitic to disturb It except by legislation. 

[t] Another question, not necessary to the 
decision of this case under tbe elrcomstances 
already noted, but which ought to be settled 
as a matter of general practice, Is based on 
the contention of the defendant that the plaln- 
tilTs counsel in examining the jurors on the 
▼otr dire, by the form of the questions, pur- 
posely intimated to the Jury that the defend- 
ant was protected against liability for acci- 
dent by insurance in the Employers' Liability 
Assurance Corporation of London, England, 
and that persistence In this course of exam- 
ination extended so far as to amount to re- 
versible error on the ground of misconduct 
of counseL The matter is made the subject 
of 21 different assignments of error in the 
bill of exceptions. This line o.f interrogation 
seems to have been made a feature in the 
examination of every Juror, in various forms, 
from asking whether the Juror was acquaint- 
ed with the corporation to whether he was 
a stockholder In it 

In the flrst place, it is quite as admissible 
to insure against loss by accident as against 
damage by fire. By as much as it is legiti- 
mate to provide protection by Insurance 
against all manner of conflagrations wheth- 
er started by tbe incendiary or the flash of 
lightning, by so much is It competent to 
arrange beforehjind for defense against liti- 
gation whether initiated by the legitimate 
lawyer or the perniciously active ambiilunce 
chaser. A defendant is not to be mulcted 
because be is prudent enough to provide la 
advance by insurance against adverse con- 
tingencies in business. The mere fact, there- 
fore, that in ca.ses of this kind tho defend- 
ant is insured against loss by accident and 
defended by counsel chosen or employed by 
the Indemnifying company, cannot lawfully 
affect the decision of the Issues in any mnn- 
nex whateteti Uuder sucb clrcuiustauceih 



the insured bat the same rlgbt to call' apoa 
ttie insurer to dKfend, as the grantee of real 
property undo: covenant of warranty baa 
to demand that his grantor d^end in litiga- 
tion attacking the title to the realty deserlb* 
ed in the conveyance. Spealdng by Mr. Jus- 
tice McBrlde, InTnohy v. Ck)lumbla Steel Co., 
61 Obt. 627, 031, 122 Pac. 36, 37, this court 
has already said that: "It has been fre- 
quently held that a willful attempt by a 
plaintiff in a personal injury case to show 
that the defendant was protected by Insnr- 
aoce constitutes reversible error. Tbe 
ground for this holding is that a knowledge 
that the defendant has such protection migbt 
have a tendency to render the Jurors careless 
as to the amount of the verdict" On the 
other hand, "interest on the part of a joroc 
in the event of the actloa or tbe prlnoipal 
question Involved therein" in good oommod 
sense as well as by onr statute Is a ground 
of challenge for implied bias. L. (X L. 1 122, 
snbdtv. 4. This provision would certainly 
be available against a Juror who was in fact 
a stodchokter or interested in an insurance 
company warranting against loss by the In- 
jury forming the basis of pending litigation. 
Many authorities hold flatly that it is rovers' 
Ible error to bring before the Jury in any 
form, even by examination on the voir dire, 
the fact tbat the deCoidant is insured against 
any adverse' result of the action on trial; 
Coseelmon ▼. Dnnfee, 172 N. Y. 607, 66 N. HI 
494; Brewing Oo. v. Volth (Tex. Civ. App.> 
84 S. W. 1100; Iverson v. McDonnell, 36 
Wash. 73, 78 Pae. 202; Lowsit v. Seattle 
Lbr. Ob., 88 Wash. 290, 80 Pac. 431; Sok- 
hart & Swan MlUlng Oo. T. Schaefer, 101 
lU. App. 600; Lasalg v. Barsky (Snp.) 87 N. 
Y. Snpp. 426; Hoyt v. J. B. Davis Maim. Co., 
112 ,App. Div. 766, 98 N. Y. Sopp. lOSll 
Stratton v. Nichols Lbr. Oo., S9 Wash. 823; 
81 Pac. 831, 109 Am. St Rep. 881; Harry 
Broa Co. V. Brady (Tex. Civ. App.) 86 S. W; 
615; Llpecbntx v. Boss (Sop.) 84 N. Y. 8iipp< 
632. 

On the other extreme some precedents al- 
loTT them to question the Jurors not only 
about their possible interest in a given in- 
surance company, but also as a basis therefor 
to show that the defendant is insured in 
that particular concern. Dow Wire Works 
V. Morgan (Ky.) 96 S. W. 630; M. COon- 
ner & Co, v. Gillaspy, 170 Ind. 428, 83 N, 
B. 738; Kinklln v. Acker, 126 App. Div. 244, 
109 N. Y. Siipp. 125; G«ff v. Kokomo Brass 
Wks., 43 Ind. App. 642. 88 N. E. 312; Aetitls 
V. Spr. VaL Cool Co., 150 111. Appr 407; Vln- 
dlcator, etc., Co. ▼. Flrstbrook. 36 Colo. 498, 
86 Pac. 313, 10 Ann. Cas. 1108; Swift & Co. 
V. Pliitte, (JS kan. 1, 7a Pac. 271, 74 Pac. 
635; Sailer v. Friedman Bros. Shoe Co., 130 
Mo. App. 712, 109 8. W, 794; Iroquois Fur- 
nace Co. v. McCrea, 191 111. 340, 61 N. E. 79; 
Hoyt V. Independent Asphalt Pav. Co., 5'i 
Wash. 672, 101 Pac. 867; Heyduian v. Red 
Wing BrloU C0„ 112 Minn. 158, 137 N. iV. 
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661; Foley t. Cudaby Padcing Go^ 119 lowai 
246, 93 N. W. 284; Girard Y. Grosvenordale 
00., 82 Conn. 271, 73 AO. 747; Spoonlck t. 
Backns-BrookB Ca, 89 Minn. 354, 94 N. W. 
1079. 

Between tbe two eztiemes are many varl- 
ettes of opinion shading Into each other like 
the oolora of the spectrum so that it is Im- 
possible to deduce from them any fixed rule 
by which all disputes may be mathematically 
settled. Among many sensible statements on 
this vexed question, the following la here 
quoted: "Parties have the legal right to. as- 
certain whether or not Jurors have a pecun- 
iary interest in the litigation, and the exer- 
cise of this right necessarily anthorizes them 
to elicit information from them on this sub- 
ject This, howeTer, in no way gives coun- 
sel a lloenae to communicate Improper mat- 
ters to the Jurors or to the court within 
their hearing In connection with such in- 
quiry. Such an examination should be held 
strictly within the limits of such right and 
by direct question on the subject unaccom- 
panied by suggestion or comment from coun- 
sel which may convey improper and prejudi- 
cial information to Jurors. • • * The line 
of demarcation between prejudicial and non- 
prejudicial remarks of this character cannot 
be readily drawn. Each case depends largely 
upon the circumstances by which they are 
elicited and the probable effect upon the Jur- 
ors." Faber v. O. R^ss Coal Co., 124 Wis. 
664, 663, 102 N. W. 1049, 1062. 

[6] Tlie examination of a Juror ia nothing 
more or less than the taking of testimony 
on the issues to be raised as to his qualifica- 
tions to sit in the cause on trial. It la said 
In section 856, li. O. L., that: "The court 
may exercise a reasonable control over the 
mode ot interrogation so as to make It as 
distinct, as little annoying to the witness 
and as effective for the extraction of the 
truth as may be." In our Judgment the 
only reasonable principle to be laid down is 
that in taking testimony on such an issue as 
on any other the scope of the examination 
is subject to the discretion of the court The 
court should, as near as possible, steer a safe 
course between the Scylla of a packed Jury 
on the one hand and the Gharybdls of pet- 
tifoggery on the other. The plalntlfT has the 
right to Inquire about the interest, direct or 
indirect of the Jurors that may aftect their 
verdict; but he has no right to abuse that 
privilege or make it a strategem by which he 
can prejudice the Jury with irrelevant mat- 
ter. Any defendant has a right to a fair tri- 
al of the actual issues Joined, unbiased by the 
popular prejudice against foreign insurance 
corporations needlessly Injected into a case, 
even by Indirection, where such concerns are 
not immediately involved. The trial court 
ought to control the interrogatories so as to 
exclude the el^nent in question as far as 
consistent with the administration of exact 



Justloe In the case madei. It needful to pre- 
vent putting the Insurance of the defendant 
into the case unnecessarily, the court would 
be authorized to take repressive measures, 
even to dismissing the jury and continuing the 
case for a trial de novo. It would have been 
easy and would have served every legitimate 
purpose in the case to ask the Jurors if they 
had any interest directly or indirectly in the 
result of the case or in the principal ques- 
tion involved. Considering the remoteness 
of probability that the average juror of Mult- 
nomah county would be a stockholder or in- 
terested in a corporation of London, Eng- 
land, it was an Indiscretion of the court to 
allow that institution to be made such a 
prominent feature in the process of impanel- 
ing the Jury. 

The Judgment of the circuit court ia r» 
versed, and the cause remanded, with direfr 
tlon to enter a Judgment of nonsuit 



(21 Idaho EU) 
EETSEB T. MOREHEAD et aL 
(Supreme Court of Idaho. March 4, 1913.) 

1. TbNANOT in GOUHON (I 8*)— WATKaDlTCH 
— CONSTBUCTION. 

Where several parties construct a lateral 
ditch for the purpose of taking water from a 
main ditch to the lands of sach parties for a 
beneficial use, and it ia understood that said 
lateral shall become the property of sttch per- 
sons in proportion to the quantity of water 
owned by each landowner, and water is con- 
veyed through said lateral ditch to such lands, 
■uch persons so constructing said ditch are co- 
owners and tenants in common, and are enti- 
tled to the use of the same for the carriage of 
water to irrigate their lands. 

[Ed. Note.— For other cases, see Tenancy ia 
Common, Cent Dig. g{ 6-17; Dee. Dig. | 3.*] 

2. Tknancy iw Comuon ({ 82*)— Ibbioatioh 
Ditch — Pbesebvation of Common Pbop- 

XBTT. 

A tenant in common is entitled to contii- 
bntion for expenditures absolutely necessary 
for the benefit and preservation of the common 
>property, and to charge the cotenanta with 
their proportion of the reasonable expenses in- 
curred fairly and in good faith for the benefit 
,of the common property. 

VEA. Note. — For other cases, see Tenant in 
Common, Cent Dig. { 07; Dec. Dig. ( 32.*] 

3. Tenancy in Common (| 29»)— Riohts o» 
COTBNANTS — Contribution to Impbovb- 

MENT8— DEPBIVATION OF INTEKEST. 

Where a lateral ditch has been construct- 
ed by several persons as co-owners, and it be- 
comes necessary to repair said ditch, and all 
the co-owners agree upon the improvement 
and such improvement is made by all the co- 
owners except one, who does not contribute to 
the same, and such improvement is used as a 
part of the ditch, and permission is given to 
the cotenant, who refused to contribute to use 
said ditch for one year, and thereafter he de- 
mands his water through said pipe line and 
through the said ditch, and offers to pay bis 
share, the co-owners who constructed the same 
cannot deprive him of his interest in said canal 
and the portion improved by the pipe upon his 
paying his share of such expenses. 

[Ed. Note. — For other cases, see Tenancy ia 
Common, Cent r>ig. H 88-02, 94; Dec Dig. { 
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Appeal from District Court, Washington 
County; Ed. L. Bryan, Judge. 

Action by Samuel K. Keyser against James 
M. Morebead and others to establish right 
and title to improvements in a lateral ditch. 
Judgment for defendants, and plaintiff ap- 
peals. Beversed, and new trial ordered. 

tiot L. Feltham and Frank D. Ryan, both 
of Welser, for appellant. Harris & Smith, 
of Welser, for respondents. 

STEWART, J. This -action was brought 
by the appellant against the defendants for 
the purpose of establishing his right and in- 
terest in a certain pipe line to the extent of 
20 miner's inches upon plaintiff's paying in- 
to court his proportional share of the ex- 
pense of purchasing and laying said pipe 
line. The defendants by their answer put 
in issue the allegations of the complaint 

It appears from the record that the ap- 
pellant and the respondents own lands in 
the same neighborhood, and that such par- 
ties have been taking water from what is 
known as the Lower Payette ditch and its 
extensions, and that such water has been 
carried from the main ditch to the lands 
of the parties to this action through one 
lateral ditch; that the land over which this 
lateral passes is of such a character as has 
made it necessary to build a flume or pipe 
for a distance of about one thousand feet. 
When the lateral ditch was first construct- 
ed, a flume was built across this portion of 
the line of the lateral, which was used by 
all the parties for the purpose of carrying 
water to their said lands from the main 
ditch, and it served such purpose up to and 
including the year 1910. The lands of the 
parties to this action were below and beyond 
the flume, and below the point where the 
pipe line delivered the water to the lateral 
below the depression, where the same water 
was delivered from the lateral into the pipe 
line. There is no dispute between the par- 
ties as to the respective rights of the differ- 
ent parties to convey water through the lat- 
eral from the main ditch to the lands each 
owned and described in the pleadings in this 
case. 

In the latter part of 1910 the flume, from 
long use, became unserviceable, and would 
not carry the water through it so as to sup- 
ply the necessary water upon the lands of 
both plaintiff and the defendants, and the 
defendants proposed among themselves, and 
snbmitted such proposition to the plaintiff, 
that the flume should be removed and that 
a pipe line be constructed by all parties 
across the depression the full span of the 
old flume. The evidence is conflicting as to 
whether the plaintiff consented with the de- 
fendants and agreed to this arrangement. 
Nevertheless the defendants determined in 
December, 1910, that the old flume over the 
depression was not suflBclent to carry the 
water, and removed the old wooden flnme, 

130P.-63 



and constructed the pipe line across the de- 
pression. After the pipe line was construct- 
ed and was finished in May, 1011, and water 
was being carried through the same, the 
appellant requested the right to carry through 
the pipe the amount of water he had pre- 
viously been using upon his land the same 
as it had been carried through the old flume, 
and upon such request he was permitted to 
carry the water through the pipe Ihie during 
the year 1911. Thereafter, in April, 1912, 
the appellant asked permission to purchase 
an interest in the pipe line, and this was 
refused. In this connection it is proper to 
observe that the company owning the lateral 
ditch, of which the flume was a part, was 
not the owner of the land occupied by the 
old flume, the land where the pipe line is 
laid, and has never acquired by conveyance 
a right of way therefor, but has used the 
flume over the depression for a number of 
years. The lateral ditch above referred to 
and the flume were constructed by four dif- 
ferent persons, Monteith, Waite, Pence, and 
Rhea, and these four persons furnished the 
money and material and secured the right 
of way for the lateral ditch and the con- 
struction of the flume where the pipe line 
was afterward constructed and the plaintiff 
and defendants are the successors in inter- 
est of the parties who built the lateral ditch. 
The lateral ditch was constructed for the 
purpose of taking water from the main ditch 
to water the lands owned by the parties who 
constructed the same, and the title to such 
lands and the lateral ditch passed from such 
persons to the plaintiff and the defendants. 
[1] We think it is also clear from the evi- 
dence, when considered altogether, that the 
parties to this suit acquired the lateral ditch 
as co-owners and used the same as tenants 
in common, and that each is entitled to the 
use of the same for the carriage of water 
to irrigate their respective lands. The pipe 
line constructed by the defendants was a 
necessary repair and Improvement of the 
lateral ditch, and was used for the purpose 
above named. It was constructed to carry 
the waters of the lateral ditch underground, 
and poured it back into the lateral ditch at 
a point lower down, and at a point where 
the flume delivered the water prior to the 
constmctlon of the pipe. The pipe was laid 
along the right of way formerly occupied 
by the flume, and thus occupied the same 
right of way that was occupied by the flume, 
and by such con.«truction the pipe line be- 
came a part of the lateral ditch, and was 
necessary for the operation of the same. It 
also appears that, if the plaintiff is not al- 
lowed to purchase an interest in such pipe 
line, he will be compelled to build a separate 
pipe line for his own use across the depres- 
sion in order to carry water to his land, and 
that this will necessitate his purchasing or 
securing a right of way to do so, and that 
large and unnecessary expense will be Im- 
posed upon him. It is shown that, when the 
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pipe line -was constracted, it was upon tlie 
theory and for the purpose that the same 
was of sufficient capacity to carry water to 
supply the demands of the defendants and 
also the plaintiff in irrigating their lands. 
The cause was tried to the court, and find- 
ings were made and Judgment was rendered 
In favor of the defendants, and the Judg- 
ment denied the plaintiff any right, title, 
claim, or interest in the pipe line, or that he 
was entitled to purchase any interest there- 
in, and that be was not entitled to an in- 
junction. 

The appellant presents two questions to 
this court: First, whether there was an 
agreement in good faith between the plain- 
tiff and defendants for mutual co-operation 
In the construction of the pipe line section 
connecting the two parts of the old lateral 
ditch, and whether it was carried out in 
good faith by the plaintiff or violated by the 
defendants; second, whether under all the 
facts of this case the appellant has the same 
interest in said pipe line as be had in the 
flume, which it replaced, prior to the con- 
struction of the pii)e line, upon bis paying his 
proportionate share of the construction of 
said pipe line. 

[2] In 38 Cyc. p. 63, par. B, the author 
summarizes the general rule as recognized 
by the authorities with reference to duty and 
right to repair property belonging to tenants 
In common, and it is said: "Tenants in com- 
mon are not as such agents for each other, 
nor are they bound to protect each other's 
Interests and to prevent them from deteriorat- 
ing in value; the duty to repair is equal; 
and where a cotenant improves the common 
property at his own expense, thereby putting 
it to its only beneficial use, he is not liable 
to his cotenants for trespass. If there be 
authority by agreement or otherwise to im- 
prove the property at the expense of the co- 
tenants therein, then the cotenant so improv- 
ing will be entitled to contribution from his 
cotenants if he act prudently and in good 
faith,, and, under such circumstances, the 
cotenant so improving will not be held re- 
sponsible to others for mere errors of Judg- 
ment either as to the character of the im- 
provement or the construction thereof." The 
same author, on page 64 of the same volume, 
also says: "A tenant in common is held to be 
entitled to contribution for expenditures ab- 
solutely necessary for the benefit and pres- 
ervation of the common property, and the 
right is even extended to charge the cotenant 
with a Just proportion of the reasonable ex- 
penses incurred fairly and in good faith for 
the benefit of the common property or such 
as were from necessity dispensed for the 
common estate, even though the conduct of 
the paying tenant may not have been strictly 
equitable." 

The authorities collated and cited by the 
author are numerous, and an examination of 
the same seem to swport (he rule announced 



by the author. As' an lllnstratlon: The Su- 
preme Court of Illinois in the case of Mix t. 
White, 36 111. 484, and Haven v. Mehlgarten, 
19 111. 91, held that cotenants of a ferry 
privilege, which required the owners to con- 
struct and maintain the ferry in proper re- 
pair for public use, having knowledge of re- 
pairs made thereon and no demand having 
been made upon them for payment therefor, 
are liable to contribute toward such repairs 
made by their cotenants. This rule of law 
is also approved in the case of Games v. 
Dalton, 56 Or. 596, 110 Pac. 170, and the case 
of Arthur v. Coyne, 32 Okl. 627, 122 Pac. 688. 
In the case of Armljo v. Neher, 11 N. M. 645, 
72 Pac. 12, the Supreme Court of New Mexico, 
in dealing specifically with the question of re- 
pair by one cotenant, says: "As to the repairs, 
it is not shown that they were necessary, fur- 
ther than is to be inferred from the fact tliat 
they were made." The court approves in 
that opinion the admission of counsel that, if 
the expenses were necessary, the co-owners 
would be properly chargeable with their 
share of the costs, and this rule seems to be 
approved by the Supreme Court of Oregon in 
the case of Carnes v. Dalton, 56 Or. 696, 110 
Pac. 170, and the Supreme Court of Okla- 
homa in the case of Arthur v. Coyne, 32 Okl. 
627, 122 Pac. 688. 

[3] We believe that these authorities apply 
to the facts in this case. The evidence shows 
the circumstances which necessitated the 
placing of the pipe under the ground where 
the depression was as a substitute for the 
flume which went over the depression and 
which had become worthless, and was in 
such a decayed condition tliat it would not 
carry the water across the depression on the 
line of the lateral ditch, and that the parties 
Interested in the lateral ditch talked the mat- 
ter over of putting in the pipe, and that the 
plaintiff and the defendants agreed that it 
was necessary, but that the plaintiff declined, 
when the proper time came for putting it in, 
to participate or contribute at that time to 
the costs of the construction, and that, after 
the pipe was put in, the parties all agreed 
that the plaintiff should take water through 
the pipe during the year 1911, and that after- 
ward he asked permission to purchase an in- 
terest in the pipe line. Upon these facts, it 
is clear that these co-owners in the lateral 
ditch determined that it was necessary to 
make this improvement, and that the im- 
provement was made by the parties who bad 
an interest in the property and the repair 
of the ditch, so that it would properly carry 
the water. By making this improvement the 
pipe became a part of tha ditch, and the 
plaintiff, being an owner in the ditch and in 
the finme removed, likewise became an own- 
er in the pipe made a part of the ditch, and 
became Uable to the defendants, who paid 
for the improvement, for his proportionate 
share. Under the facts of this case, the 
plaintiff is euUtled to cellef in this action and 
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to baT« a decree in t1>ia caae e^tablisblng his 
right upon hla contributing his proportloaate 
•bare of the coets of such Improvement. 

Xbe Judgment in Uils case ia reversed and 
a new trial ordered, and the trial court Is 
directed to bear pceof of all the parties, and 
find tbe cost of tbe Improvement made and 
the amount that plaintiff owes defendants, 
and to require such sum to be paid to tbe 
defendants or to tbe derk of the district 
court, and upon such payment a decree 
should be entered in favor of tbe plaintiff 
declaring bis title in said pipe as a part of 
tbe lateral ditch, and tbe right to convey 
water through the pipe laid by the defend- 
ants as a part of tbe lateral ditch. 

Tbe costs In the district court and also tbe 
costs on this appeal are to be paid in tbe 
same proportion as the water taken through 
tbe lateral dltcb by tbe respective parties to 
(his suit. 

AILSUIB, 0. J., and SULLIVAN, J, con- 
cnx. 



(B Idaho 4C7) 
JONES et nx. v. CITY OF OALDWBLL. 
(Supreme Court of Idaho. Feb. 26, 1913.) 

1. MumCIPAI. COBPOBATIONB ({ 821*)— I>EFEC- 

nvB Sidewalk— iRJUBiBS to Pioebt&ianb 

—Question fob Jurt. 

Bvidpnce examined and held snfliclent to go 
to tbe JU17 as tending to eatablisb tbe fact that 
the plaintiff sustained injuries from falling on 
a defective sidewalk, and that the fall was the 
primary cause of the Injuries auatained. 

[EM. Note.— For other cases, see Municipal 
Corporatiiina, Cent Dig. U 1745-1757; Dec. 
Dig. i 82X.»T 

2. Damaoes (I 166*) — Pkbbohai. Injubt — 
Causes— Evidence. 

Where a woman walking upon the sidewalk 
of a city fell through a hole in the walk, and 
it was thereafter found necessary for her to 
undergo a surxical operation, and there was 
doubt and conflict in the evidence as to whether 
the operation was caused primarily by the fall 
or by a previousl; existing diseased and affected 
condition of tbe parts operated upon, and ex- 
pert testimony Introduced was indefinite and un- 
certain as to the primary cause which rendered 
the operation necessary, the fact that the opera- 
tion was considered necessary by the attending 
physicians soon after tbe accident occurred, and 
that the operation was actually performed, are 
circumntances which the jury had a right to con- 
sider in concluding that the fail was the primary 
cause of the operation and of the consequent 
damages sustained. 

[Ed. Note.— For other cases, see Damages, 
Cent Dig. f { 478, 479, 481 ; Dea Dig. i iee.»] 

S. Witnesses (| 209*) — Pbivileob — Phtbi- 
oan. 

Where the attending physician deems a sur- 
gical operation necessary upon his patient, and 
another physician or surgeon is called to assist 
In the performance of the operation, and actual- 
ly performs the operation or assists therein, and 
aobsequently, opon a trial which brines in issue 
the facts and circumstances which led up to 
and rendered necessary the operation, any in- 
formation acquired by the attending physicians 
at the operation or subsequently acquired by. 



examination of the parts removed by tbe operv 
tion is privileged information under the provi- 
sions of section 6968 of the Beviaed Codea^ aal 
cannot be givcB ia srvidenoe without the 0(»Beut 
of the patient 

[Ed. Note.— For other cases, see Witnesses, 
Cent. Dig. I 771; Dec. Dig. | 209. •] 

4. Witnesses ({ 209*)— Peivileqe — Phtsi* 

CIANS. 

The fact that certain information waa 
fathered from examination and inspection of the 
injured or diseased parts removed by the opera- 
tion a considerable time after the operation had 
been performed, and the physician bad acted and 
prescribed for the patient, doea not change the 
privileged charactep of tbe information and 
permit the physician to testify concerning the 
same. 

[Ed. Note.— For other cases, see Witnessei^ 
C^nt Dig. I 771; Dec. Dig. f 209.*] 

(Additional Syllaiu$ hy Editorial Staff.) 

5. Appeal and Ebrob (| 1058*)— Re view— 
HuLiNOs ON Evidence— Pbejudtce. 

Where, in an action for injuries, a physi- 
cian was permitted to give a full and detailed 
account of bis examination of plaintiS, and tiis 
conditions that be found, defendant was not 
prejudiced by tbe exclusion of a question wheth- 
er tbe witness found the tissncs broken down, 
referring to tbe condition of parts removed by 
a surgical operation. 

[Ed. Note.— For other cases. See Appeal and 
Error, Cent Dig. {{ 4196, 4200-4294, 42Utf{ 
Dec. Dig. I 1058. •! 

SuUivan, J., dissenting In part 

Appeal from District Court, Canyon Connp 
ty ; Ed. L. Bryan, Judge. 

Action by E, C Jones and wife against the 
City of Caldwell. Judgment for plaintiffs, 
and defendant appeals. Affirmed. 

H. B. Wallace and J. J. Plowhead, both of 
Caldwell, for appellant John F. MacLane^ 
of Boise, and W. A. Stona^ oX Caldwell, tax 
respondents. ' 

AILSHIE, 0. 3. This action was commeno- 
ed for the recovery of damages from the city 
of Caldwell for injuries sustained by falling 
through a defective sidewalk. The case went 
to trial, and a verdict was returned in favor 
of the plaintiff for $850, and she appealed to 
this court, alleging errors committed against 
her in the course of the trial. Tbe Judgment 
was reversed, and the cause was sent back 
for a new trial. Jones v. City of Caldwell, 
20 Idaho, 6, 116 Pac. 110. Tbe case was 
again tried In tbe district court, and a vec^ 
diet and Judgment were rendered and enter- 
ed in favor of tbe plaintiff for $2,500, and 
tbe defendant thereupon appealed. 

The appellant has assigned three errors^ 
which we wUl consider in the order in whldt 
they were presented. 

[1,2] 1. It is urged that the evidence is in* 
sufficient to Justify tbe verdict and Judgment 
Tbe real cause of appellant's complaint as to 
tbe sufficiency of tbe evidence rests upon tha 
nature of tbe Injury or tbe cause from wiiicb 
tbe Injury arose. The respondent contended 
on tbe trial In tbe lower court that the fall 
Uirottgb tbe sidewalk rendered It necessarr 
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that she undergo a surgical operation, and 
that this would not have been necessary ex- 
cept for the fall through the sidewalk. The 
appellant insists that the evidence shows 
that this operation was rendered necessary 
by an infectious disease that the respondent 
had prior to the accident, and that the oper- 
ation resulted therefrom, and was not caused 
by the fall. It stands as an established fact 
that the operation was performed. The evi- 
dence shows that the respondent had been 
able to perform her duties as a nurse for a 
long time prior to this accident. It also 
shows that she was in ill health for a long 
while after the fall and operation. The op- 
eration which resulted in the removal of the 
Fallopian tubes was rendered necessary oy 
reason of an infection which set in and the 
attendant pain and suffering. The evidence 
of the physician is by no means clear as to 
whether the primary cause for this was the 
fall or a previously existing diseased condi- 
tion. As we view the evidence with refer- 
ence to the previous condition of health of 
the respondent and her subsequent condi- 
tion, and the facts touching her medical ex- 
amination and the surgical operation follow- 
ing, we think there was sufficient evidence to 
justify the jury in reaching the conclusion 
they arrived at, and we are not inclined to 
disturb the verdict on account of insufficien- 
cy of the evidence. 

[6] 2. It is contended that the court erred 
in sustaining the respondent's objection to 
the following question asked of Dr. Miller, 
"Did you find the tissues broken down?" 
which question had reference to the condi- 
tion of the Fallopian tube. It would have 
been entirely proper to allow this question 
answered ; but we fail to fljid any prejudi- 
cial error In the ruling of the court The 
record shows that the witness gave quite a 
full and detailed account of his examination 
and the conditions as he found them. 

[3, 4] 3. Si^eclal stress is placed upon the 
ruling of the court in sustaining respondent's 
objection to a question asked of witness Dr. 
Stewart, who assisted in the surgical oper- 
ation. It seems that Dr. Miller was the re- 
spondent's attending physician, and that he 
brought respondent to a hospital In Boise 
for the purjrose of this operation. When he 
reached Boise, Dr. Stewart was called in to 
perform the operation or assist in its per- 
formance. It seems that some time after the 
removal of the affected and injured parts 
Dr. Stewart made an examination of the 
parts removed, and the appellant sought to 
have the doctor testify as to the condition 
In which he found it, and give his opinion 
as to the real cause which led to the oper- 
ation and which had caused the pain and 
suffering that rendered it necessary to have 
the operation performed. The court sustain- 
ed an objection to the que.stiou and ruled 
out such e^'idence on the ground that, under 
the provisions of section 50.58 of the Ue vised 
Codes, a physician may not testify, without | 



the consent of his patient, concerning any 
matter which would disclose "information ac- 
quired in attending the patient which was 
necessary to enable him to prescribe or act 
for the patient." Jones v. City of Caldwell, 
20 Idaho, 5, 116 Pac. 110. Appellant con- 
tends that this evidence was admissible, for 
the reason that the Information was not ac- 
quired by the surgeon at the time of his em- 
ployment, and was not "necessary to enable 
him to prescribe or act for the patient" Ap- 
pellant contends that the operation had been 
performed, the tube had been removed, and 
that it was no longer necessary to make an 
examination of the removed portion, and 
that the information acquired from the ex- 
amination was not necessary to enable him 
to prescribe or act for the patient Literally 
and technically speaking, this may be true; 
but such a construction of the statute would 
rob It of its true spirit and the purpose and 
Intent thereof. Had the physician not been 
called upon to perform this service tn bis 
professional character, he would never have 
been able to acquire the Information about 
which appellant sought to have him testify. 
He acquired It as a physician and surgeon 
and in no other capacity; and he acquired 
it as physician and surgeon for this respond- 
ent, and by reason of his employment in bis 
professional capacity to serve the respond- 
ent. 

Dr. Stewart realised the difficulty and 
danger of attempting to segregate knowledge 
and Information acquired in this way. He 
was asked the question, "Did you acquire 
any Information concerning the cause whicli 
necessitated this operation after the oper- 
ation itself was completed, and which in- 
formation was not necessary and did not 
enable you to prescribe or act for this pa- 
tient?" To this question the doctor gave the 
following answer: "I will have to answer 
that 'No.' It Is practically Impossible for 
me to separate the true condition; that is, 
as to what would be necessary and what 
would not" Again the witness was asked, 
"Did you at any time acquire any informa- 
tion concerning the cause which necessitated 
the operation, and which Information was 
not necessary to enable you to prescribe or 
act for this patient?" And again be said, 
"I answered that question 'No' before, and, 
if you will pardon the explanation ti9 the 
question, as I understand It, 'No,' on the basis 
that all information that is secured at the 
time of treatment of the patient from the 
time you are engaged for the treatment of a 
patient until the patient is discharged from 
your care. All Information that is secured 
in that time is necessary for the treatment 
because you can seldom have enough infor- 
mation, and that is the basis I am answering 
that upon, because all information that is 
obtained during that time is essential to 
the treatment of the patient" 

We are satisfied that the ruling of the 
court was correct, and that the witness 
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should not luiTe been allowed to dlsdoBe the 
Information he acquired by reason of hav- 
ing performed this surgical operation. Such 
testimony Is excluded by the iHrorlslons of 
the statute (section S958, Rev. Codes). 

The Judgment should be affirmed, and It Is 
■o ordered, with costs In favor of the re- 
ai)o&dent 

8TBWABT, J^ eoBcnrs. 

SUIjLIVAN, 3. I concur In the conclu- 
sion reached, but dissent on the point that 
the information acquired by Dr. Stewart 
some time after the operation was performed 
on the plaintiff was privileged under the pro- 
visions of subdivision 4 of section B958, Bev. 
Codes. That subdivision Is as follows: "A 
physician or surgeon cannot, without the con- 
stat of his patient, be examined in a dvil 
action as to any Information acquired In 
attending the patient, which was necessary 
to enable him to prescribe or act for fbe pa- 
tient" The Information which the doctor 
bad and was sought to be elicited from him 
on his examination was not the informa- 
tion acquired In attending the patient which 
was necessary "to enable him to prescribe or 
act for the patient" The Information sought 
from the witness was information that he 
had obtained some time after he Iiad pre- 
scribed for the patient and performed the 
operation. He had already discharged his 
patient when he acquired the Information 
which was sought on the trial. He did not 
have the information referred to until some 
time after he had performed the operation 
on the patient If that Information had been 
acquired in attending the patient, and was 
necessary to enable the doctor to prescribe or 
act for the patient, then it would come with- 
in the provisions of said section ; but he did 
not have the information referred to until 
some time after he had acted, and it was 
not information that was necessary to en- 
able him to operate on his patient, as he bad 
operated long before he got this Informa- 
tion. 

Under the provisions of that section, what 
Information Is privileged? "Information ac- 
quired in attending the patient" which in- 
formation "was necessary to enable him to 
prescribe or act for the patient" The privi- 
leged information, then, is the Information 
which was necessary to enable him to pre- 
scribe or act for the patient As he had 
operated on the patient before he obtained 
the information referred to, it seems to me 
that it does not come within the letter nor 
within the meaning and spirit of that stat- 
ute. The testimony of the doctor, in the 
case at bar, was not the same as tiie testi- 
mony referred to in the former decision of 
this case (20 Idaho, 6, 116 Pac. 110); and 
I do not think any construction should be 
placed upon said statute that would make 
any Information privileged that does not 



come clearly within Mb terms. 4 Wlgmore 
on Evidence, i§ 2380 to 2390^ inclusive, r»- 
Tlews the history and policy of the statnte 
in regard to privileged and confidential com- 
munications and relations, and says: "In 
actions for personal injury, the permission 
to claim the privilege is a burlesque upon 
logic and Justice:" Believing that state- 
ment to be absolutely true, I do not believe 
that the court should extend that privilege 
to Information that does not come clearly 
within its provisions. However, since the 
evidence shows that the fall on the side- 
walk was the proximate cause of the In- 
Jury, I do not think it was reversible error 
to reject the offered testimony on the trial. 
I simply desire here to express my views of 
the proper construction of said provision of 
the statute. 



(23 Idabo 630) 
SWEENEY V. JOHNSON. 
(Supreme Court of Idaho. March 7, 1918.) 

1. PXBADINS (| 811*>— OOPT OF iHSIBUKUfT 

—Exhibits— Issues. 

Pleading an instrument by attaching a 
copy to the complaint as an exhibit thereto 
does not tender an issue or involve an assertion 
of the truth of the statements and recitals 
contained in the exhibit ; and, in order to ten- 
der an issue as to the truth or correctness of 
statements and recitals contained in ancb-exhll>- 
it, it is necessary to plead them in appropriate 
terms; and a defendant ts not called upon to 
deny or traverse the statement and recitals 
contained in an exhibit unless the pleading to 
which snch exhibit is attached alleges, in ap- 
propriate terms, the truth and correctness of 
the statement or statements which it is intend- 
ed to tender as an Issue or issues. 

[BJd. Note.- For other cases, see Pleading, 
Cent Dig. i 945 ; Dec. Dig. | Sll.*] 

2. Apfeax and Errob ({ 1041*)— RnuNOS Oif 

PLBADIHQS— RlVIKW. 

Where a trial court has admitted evidence 
on the part of plaintiff, over the objection of 
the defendant, on the theory that statements 
and allegations contained in an exhibit were al- 
legations of the complaint, and should be taken 
as part of the pleading, and, after the evidence 
is all in, the plaintiff has moved the court for 
leave to amend the pleading by alle^ring the 
fact stated in the exhibit, and on which evi- 
dence tias been admitted in order to make the 
pleading conform to the facts proven, and the 
motion is denied on the objection of the de- 
fendant held, that the rulings of the court have 
not prejudiced any substantial right of the de- 
fendant, and that the judgment should not be 
reversed on account of such erroneous rulings. 
[Ed. Note.— Per other oases, see Appeal and 
Error, Cent Dig. || 4106-4109; Dec. Dig. | 
1041.»] 

Appeal from District Court Twin Fails 
County; Edward A. Walters, Judge. 

Action to foreclose a mechanic's lien by 
Dan J. Sweeney against James O. Johnson. 
Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

A. M. Bo wen and J. W. Porter, both of 
Twin Falls, for appellant James H. Wise, 
of Twin Falls, for respondent 



•For stliar eases see same t«pie and section NUMBBB in Dee. Die A Am. Dig. Key-No. Series A Rep'r Indexes 

Digitized by Vj 0^5^ ^^ 



180 PACIFIC SEPOSTBB 



(Idalio 



AILSniB, 0. J." l*e only question to be 
determined on this appeal is the effect of 
pleading a written Instrument by setting 
It out and attaching It to the complaint as 
an exhibit This action was instituted to 
foreclose a ntecbanic's lien. The plaintiff 
attached a copy of his claim of lien to the 
complaint as an exhibit. Paragraph 4 of the 
complaint alleges that on the 19th day of 
October, 1910, the plaintiff duly filed, as re- 
qiilred by law, his claim of lien for the 
amount due and owing plaintiff, and this is 
fbllowed by a statement of the general pur- 
port of the claim and the fact that it was 
recorded, and concludes in the following 
words: "A copy of which is hereto annexed 
and made a part of this complaint and 
marked Exhibit A." The claim of Uen recites 
that the claimant entered into a verbal con- 
tract with the defendant for the construe^ 
tion of a two-story brick, building, and that 
the labor and material furnished was "rea- 
sonably worth" the sums claimed in the lien. 
It was not alleged that there was any stip- 
ulated price; and the complaint is silent as 
to the value of the services. The complaint 
contains no allegation that the labor and 
material furnished was of the reasonable 
value of the amount claimed. The defendant 
answered the complaint and denied all the 
material allegations thereof, except the al- 
legation that plaintiff had made and filed 
his claim of lien in accordance with the stat- 
ute, and that allegation was admitted. The de- 
fendant did not demur to the complaint, and 
upon the trial defendant objected to the in- 
troduction of evidence as to the reasonable 
value of the service, labor, and material. 
The court overruled the objection and held 
that the allegation contained in the claim 
of Uen, which was attached to the complaint 
as an exhibit, amounted to the allegation that 
the service, labor, and material was reason- 
ably worth the amount claimed. The ruling 
of the court on this question was clearly 
erroneous. 

[1] As we understand, it is a well-estab- 
lished rule of practice that pleading a docu- 
ment by attaching it as an exhibit does not 
amount to an allegation that the statements 
and recitals contained in the document are 
true and correct, or that It is the intention 
of the pleader to tender every statement and 
recital therein contained as an Issue in the 
case. On the other band, a defendant who is 
called upon to answer such pleading is never 
expected to traverse the statement and re- 
citals contained in an exhibit. If Uie de- 
fendant controverts the existence of such a 
document, its execution, or the fact that it 
contained such statements and recitals, be 
must deny those facts; In other words, when 
the pleader pleads an exhibit, he is under- 
stood thereby to charge that the exhibit ex- 
ists, that it has been duly executed, and that 
it contains the statements and recitals shown 
upon the exhibit; and tliese are really the 
only Issuable facts presented or tendered by 



attadilng an exhibit to a complaint. Tills 
rule is well recognized by the authorities. 

City of lios Angeles v. Signoret, 60 Cal. 
298, was an action to enforce a lien on a lot 
In the dty of I->o3 Angeles for a sewer assess- 
ment The lien was attached to the com- 
plaint with the allegation, "and to which 
exhibit, for all particular allegations therein 
contained, reference is hereby made"; and 
the court held tliat the pleader had not 
tendered an issue as to any of the redtals 
found in the exhibit by mere reference to 
them, and that, in order to tender an Issue 
thereon, he must plead them as facts. That 
case has been approved and followed by the 
same court in Lambert v. Haskell, 80 Cal. 
611, 22 Pac. 327 ; Burkett v. Grlfilth, 90 Cal. 
532, 27 Pac. 527, 13 L. E. A. 707, 25 Am. St 
Rep. 151. 

In Lambert ▼. Haskell, the court referred 
to the original case and said: "The case of 
Los Angeles v. Signoret is not at all in con- 
flict with the decisions above cited. It mere- 
ly establishes what seems to us to be an ob- 
vious and necessary qualification of the rule, 
namely, that matters of substance, which 
are preliminary or collateral to the Instru- 
ment pleaded, cannot be supplied by the re- 
citals of the instrument This must be true. 
All that is accomplished by setting forth an 
Instrument in full is to allege its existence 
and character. It does not Involve an asser- 
tion of the truth of preliminary or collateral 
matters recited in the instrument Whatever 
may be the effect of surti recitals as evidence, 
they cannot serve as allegations in pleading." 

In Sprague v. WeUs, 47 Minn. 504, 50 N. 
W. 535, the Supreme Court of Minnesota 
said: "The recitals contained in a copy of 
a written instrument annexed to a complaint 
do not, as a matter of pleading, serve the 
purpose of an allegation that the facts are 
as recited." This case was approved by the 
same court and followed in Union Sewer 
Pipe Co. V. Olsen, 82 Minn. 187, 84 N. Vf. 
756. City of Los Angeles v. Signoret, supra. 
was followed and approved by the Supreme 
Court of South Dakota in A. Aultman & Co. 
V. Slgllnger, 2 S. D. 442, 50 N. W. 911. See, 
also, note to Burkett v. Griffith, 13 U B. A. 
707. 

It was error for the court to hold that the 
recital in the claim of Uen that the ser\-lce, 
labor, and material was reasonably worth a 
specified sum amounted to an aUegation of 
the complaint to that effect, and rendered it 
necessary for the defendant to traverse or 
deny such recital. We are of the opinion, 
however, that this error will not justify a 
reversal of the Judgment under the circum- 
stances of the present case. 

[2] The court did admit evidence as to the 
reasonable value of the service, labor, and 
material, although it was over the objection 
of the defendant After the evidence was 
all in, the plaintiff moved the court for per- 
niLssion to amend the complaint to conform 
to the proofs by alleging "that the reasona- 
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Ua vahM of tbh jtatefUFi atrrtom. In lAiUd- 
tBc and Boporintendlnc the conatructioa of 
ttie afoceaald deecrlbcd bnlldlnfe la reaaoo- 
ably worth Um lum of $1,600, and that tba 
seaaonable valne of matarlala fnmiahed bj 
the plain tut in tbe construction of said 
ba&dlnff to $28L'* Tbe defondant resisted 
tlila motion, and tbe court accordingly denied 
tbe request to amend tbe pleading, but ap- 
pears to hare done so on tbe theory that it 
did not need amendment and that the re- 
cital In the exhibit was equivalent to the 
allegation proposed by tbe amendment. The 
amendment sboold bays been allowed. Se^ 
tions 4225, 4226. 4229, and 4231 of tbe Re- 
Tlsed Codes are clearly intended to cover 
)08t sncb cases as this, and it was within 
tbe power of the trial court to order the 
amendment requested in this case, and we 
think it was his duty to grant the request 
Snowy Peak, etc., Co. v. Tamarack, etc., Co., 

17 Idaho, 642, 107 Pac. 60 ; Johnson v. Gary, 

18 Idaho, 623, lU Paa 855; Pennsylvania, 
etc.. Mining Co. t. Gallagher, 19 Idaho, 101, 
112 Pac. 1044. 

Under tbe drcnmstances of this case, we 
feel that tbe judgment should be affirmed. 
The plaintiff Introduced proofs to show that 
tbe labor, service, and material was reason- 
ably worth the amount claimed, the defend- 
ant bad notice that the court considered that 
was an Issue In the case, and defendant bad 
an opportunity to rebut the proofs tendered 
an this question, and defendant also resisted 
an application to amend the pleadings to 
conform to tbe proofs. We do not think he 
bas been prejudiced In any substantial right 

The judgment should be affirmed, and It la 
BO ordered. Costs awarded in favor of re- 
apondent 

8ULUVAM and STEWART, JJ., concor. 
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McCORMICK ▼. SMTITH. 
(Supreme Goart of Idaho. Jfareh 8, 1818.) 

1. ApPKAt AND KaaoB (| 1170*>— Hasuuss 

Wbere it clearly appears from the allega- 
tions of the compl.iint that a clerical mistake 
WEB made in a date, and the whole pleading 
taken together clearly shows tbe correct dat^ 
the judgment will not be reversed because of 
■ueh clerical error. 

[Ed. Note.— For other cases, see Appeal and 
Error. Cent Dig. {{ 4540^M6; Dec. Dig. { 
1170.»1 

2. Appbai asd Ebbob (i 1170*)— Hahmlms 
Bbrob. 

Section 4207, Rev. Codes, provides for a 
liberal construction of the pleadings, with a 
view to substantial justice between the parties. 
[Ed. Kote.— For other cases, see Appeal and 
Error. Cent Dig. U 454»-4545; Dec. IXg. { 
1170.<] 

M, PUBADIWO (i 34*)— CoNSTBTJCnON. 

A pleading should be so construed aa to 
allege till of the facts that can b« implied by 



(air aad' raasendUa iatendment from the facts 
expressly alleged. 

[Ed. Note.— For other cases, see Pkadlng^ 
Cent Dig. |i 66-76; Dee: Dig. | 34.*} 

4. CouBTs (i 130*)— Dtsmuoi Coubtb— Jtibis- 

DICTIOW. 

Under the provisions of article S, f ,20, of 

the Constitution of Idaho, and the provisions of 
section 3830, Rev. Codes, the district court has 
originsli jurisdiction in all cases both in law 
and in equity. 

[!bd. Note.— For other casea see Courts, Dee. 
Dig. i 130.»J 

6. CoDBTs (I 489*)— Fbdkbai. Coubtb-^ubis- 

niono'x. 

Tbe provisions of the United States Judi- 
ciary Act March 3, 1911, c. 231, 36 Stat 1087 
(U. S. Comp. St Supp. 1011, p. 128), do not 
confer ezclasive jurisdiction upon federal courts 
In actions upon contracts. 

[Ed. Note.— For other cases, see Courts, Cent 
Dig. U ISM, 1330. 133&-1341, 1372-1374; Dea 
Dig. I 489.*i 

6. CouBTB (i 489*)— Fbdkbai. Coxtbtb— Exclo- 

• flIVB JCBISDICTIOH — BBCOVEBT OV ASSESS- 

xbnts on National Banks. 

Section 256 of said Judiciary Act (Act 
March 3, 1911, c. 231, 36 Ktat 1160 [U. S. 
Comp. St Supp. 1911, p. 234]) declares the 
jurisdiction of the federal District Courts to be 
exclusive of tbe state courts In the particular 
cases set forth In said section, but this section 
does not includs such actions as the one at 
bar. 

[Ed. Note.— For other cases, see Courts, Cent 
Dig. if 1324, 1330, 1388-1841, 1372-1374; Deo. 
Dig. I 489.*] 

7. CouBTB {§ 489*)— Stabi OoTnrm-GoNomh 

BBNT JVBISDICTION. 

The state courts have ooncnrrent jurisdic- 
tion in all matters wherein the jurisdiction of 
federal courts Is not made exclusive by the Con- 
stitution or acts of Oongresa 

[Ed. Note.— For other cases, see Courts, Cent 
Dig. H 1324. 1330, 1333, 1341, 1872-1374; Deo. 
Dig. I 48».*i 

8. CotTBiB (i 489*)— Staxb Codbts— Jubisdio- 
noN. 

Unless the Jurisdiction conferred by the 
Constitution snd uws of the United States npon 
the federal courts Is made exdnsivs of the state 
courts, state courts retain jurisdiction of all 
actions, wherein they are competent to taka 
jurisdiction under tbe state laws. 

[EM. Note.— For other cases, see C!onrts, Cent 
Dig. i| 1324, 1330, 1833^ 1341, 1372-1874; Dee. 
Dig. I 489.*] 

9. CouBiB (I 489*)— Statb Oown-^xnaattio- 

TION. 

Said courts have jurisdiction of actions to 
enforce liabilities of stoclcholdets of national 
banks on stock assessments. 

[Ed. Note.— For other eases, see Courts, Cent 
Dig. S; 1324. 1330, 1333, 1341, 1372-1374; De& 
Dig. i 4S9.*J 

10. DiSTBICT AND PBOSECTTTINe ATTOBNBTB ^ 

8*) — Civil Actions— National Ranks— As- 

BBSgHENTS AOAINRT STOCKHOLDBRS— ACTIOH 

BY Receiver's Attobney. 

Tbe provisions of section S80, Rev. St of 
the United BUtes (U. S. Comp. St 1901, p. 
213), requiring actions brought by an officer of 
the United States to be conducted by the United 
States district attorney, are merely directory, as 
an action of that character may be brought by 
tbe receiver's special attorney. 

[Ed. Note. — For other cases, sea District and 
Prosecuting Attorneys, Cent Dig. |i 36, 87; 
Dec. Dig. i 9.*] 



•Far etlier (MM 



■•• SUB* topie sad seetloa NUUBEB la I>ao. Ola. * Am. Dig. Key-Now Steles ft Bap'r lodexes^ 

Digitized by' 



ttsp r inaexes. 

v^oogle 



1000 



130 PA.CIFIO BEPOBTEB 



(UyjM 



Appeal from IMstrlct Conrt, Lembl Oonn- 
ty; Jas. M. Sterens, Judge. 

Action by Frank R. McCormlck, receiver 
of the First National Bank of Salmon, 
against WlUlam O. Smith, administrator of 
John O. Sinclair. Judgment for plalntUT, 
and defendant appeals. Affirmed. 

B. W. Whltcomb, of Salmon CAtj, tor ap- 
pellant. F. J. CJowen, of Salmon, for re- 
spondent. 

SDMilVAN, X This action was brought 
to recover Judgment against the defendant 
as administrator of the estate of John C. 
Sinclair, deceased, for the sum of $9,500, with 
Interest, for an assessment levied on na- 
tional bank stock. 

It appears from the record that said de- 
ceased was a stockholder, and held 95 shares 
of the capital stock of the First National 
Bank of Salmon, which bank was doing f^ 
general banking business in Salmon City 
nntU about June 8, 1911, when It voluntarily 
suspended business; that thereafter, on Au- 
gust 8, 1911, the United States Comptroller 
of the Currency, who was In charge of said 
bank, determined the same to be In an In- 
solvMit conditif.n, and appointed a receiver 
therefor, who thereupon took charge of the 
business of said bank for the purpose of 
winding up its affairs ; that the plalntur in 
this action was the duly appointed and Qual- 
ified receiver ; that Sinclair died on or about 
September 4, 1911, and at the time of his 
death was the owner of said 95 shares of 
the capital stock of said bank ; that the de- 
fendant was the duly appointed, qualified, 
and acting administrator of the estate of 
said deceased; that on January 11, 1911, 
the Comptroller of the Currency of the Unit- 
ed States levied an assessment upon the 
capital stock and stockholders of said bank 
to the full amount of the capital stock, or 
the sum of $100 per share on the entire capi- 
tal stock of said bank ; that on January 22, 
1912, the plaintiff demanded from the de- 
fendant as administrator of the estate of 
said deceased the payment of the amount so 
levied upon said shares; that on March 30, 
1911 (1912), the plaintiff presented to the 
said administrator an account duly verified 
for allowance, and that the defendant as 
administrator disallowed said claim, and re- 
fused and failed to pay said sum of |9,500 
or any part thereof. 

A general demurrer was filed, based on 
two grounds: (1) That the complaint did 
not state a cause of action; <2) that the 
court bad no Jurisdiction In the matter. 
The conrt overruled said demurrer, and the 
defendant failed and refused to answer fur- 
ther, and a Judgment by default was enter- 
ed against him to the full amount of said 
sum of $9,500, with Interest The appeal Is 
from the Judgment 

[1] 1. The main q>eciflcation of error Is to 
^he ^ect that there Is no allegation In the 



complaint that tbe dalm aned for was duly 
verified and presented to tbe adminlBtrator 
within the tUne prescribed by law, and this 
contention Is based on the ground that the 
allegatioo in regard to that mattef averred 
that said claim was presented to said ad- 
ministrator for allowance on Mardi 30^ 
"1911," Instead of March 30, "1912." From 
the alIe{;ations of the complaint It ia clear 
that the claim was presented on the 30th 
of March, 1912, and that the oae of the fig- 
ures "1911" Is purely a clerical oror. It 
Is well settled that errors which are obvlona- 
ly clerical and leave the meaning unimpaired 
will be disregarded. 1 Sutherland on Code 
Pleading, | 93, and authorities there dted. 
It was c<mceded on oral argument that this 
clerical error was not called to the atten- 
tion of the court on the argument of the 
demurrer. It no doubt would have be«i 
corrected there had the court's attention 
been called to It It Is alleged in the com- 
plaint that the bank suspended business oa 
June 8, 1911; that the bank was declared 
Insolvent and a receiver appointed on or 
about August 8, 1911 ; that Sinclair died on 
or about September 4, 1911 ; and that there- 
after an assessment was levied upon the 
capital stock of said bank on January tX, 
"1911." If Sinclair did not die ontU Sep- 
tember 4, 1911, and the assessment was not 
levied until after tbe bank had been declar- 
ed Insolvent In August, 1911, the assessment 
could not have been levied on January U, 
1911, but must have been levied on Jan- 
uary 11, 1912, and since the administrator 
was not appointed until after the death of 
Sinclair on September 4, 1911, the claim 
could not have been presented to him as 
administrator of said deceased's estate on 
March 30, 1011. Those dates are thus shown 
to be clerical errors, and should have been 
"1912," Instead of "1911." These clerical 
errors are too apparent on their face to 
Justify the court in sustaining the conten- 
tion of appellant in regard to them. Had 
tbe trial court's attention been called to the 
errors in those two dates, they no doubt 
would have been corrected Instanter. It was 
certainly carelessness on the part of the 
pleader not to have his dates correct bnt 
the whole pleading, taken together, clearly 
Indicates that said errors were only clerical, 
and tbe Judgment should not be reversed b» 
cause of them. 

[2] Section 4207, Bev. Codes, provides for 
a liberal construction of pleadings with a 
view to Bubetantlal Justice between the par- 
ties. It does not appear that the defendant 
has been misled because of the clerical er- 
rors in those dates. 

[3] A pleading should be construed so as 
to allege all of the facts that can be Implied 
by fair and reasonable Intendment from the 
facts expressly stated. 31 Cyc. k>* 79, 80i 
and note 5; 4 Ency. PL & Pr. p. 749, and 
note. This contention Is without merit 

[4] 2. It Is next contended that the Dto- 
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trlct Oonrt of tbe United States lias origi- 
nal and exclusive Jnrlsdlction In this action, 
and counsel cites V. S. Jndldal Code, c; 2, i 
24 (Act March 8, 1911, a 231, 36 Stat 1091 
[U. S. Comp. St Supp. 1911, p. 135]), 5 Fed. 
Stats. Ann. p. 193, and other auUiorltles. 
This contention Is without merit This is 
an action upon a contract, and does not come 
within the provisions of the laws of Con- 
gress conferring exclusive jurisdiction upon 
United States District Courts in certain cas- 
es, but does come within the jurisdiction 
conferred by our state Constitution and stat- 
utes upon the district courts of this state. 
Article 5, | 20, Const of Idaho; section 3830, 
Eev. Codes. 

[f] United States Judiciary Act March 3, 
1911, does not confer exclusive jurisdiction 
upon the federal courts In actions upon con- 
tracts. That portion of the act which re- 
fers to national banks Is found in subdivi- 
sion 16, i 24, HopUns' Judicial Code, p. 84. 
[8] Section 256 of the same Code declares 
the jurisdiction of the federal District Courts 
to be excIuslTe of the state courts In the 
particular cases set forth In said section, 
and none of such cases include causes of ac- 
tion such as the one at bar. 

[7] It Is well established that the state 
courts have concurrent jurisdiction in all 
matters wherein the jurisdiction of the feder- 
al courts iB not made exclusive by the Con- 
stitution or acts of Congress. Claflin v. 
Houseman, 98 U. S. 130, 23 L. Ed. 83^; First 
Nat Bank of Charlotte v. Morgan, 132 U. & 
141, 10 Sup. Ct 3T, 38 I* Ed. 282; Ordway 
V. Central a N. Bank, 47 Md. 217, 28 Am. 
Rep. 455; Blet> t. Columbia N. B^ 87 Pa. 
87, 30 Am. Rep. 343. But jurisdiction Is ex- 
pressly conferred upon state courts by the 
latter part of section 5198, Rer. Stats, of 
the U. S. (U. S. Comp. St. 1901, p. 8493). 

[I] Unless the jurisdiction conferred by 
the Constitution and laws of the United 
States upon the federal courts is made exclu- 
sive of the state courts, state courts retain 
jurisdiction of all actions wherein they are 
competent to take jurisdiction under their 
own laws. Claflin v. Houseman, supra ; Rais- 
ler v. Oliver, 07 Ala. 710, 12 South. 238, 38 
Am. St Rep. 213; Peters t. Foster, 56 Hun, 
607, 10 N. T. Supp. 3S0; Piatt v. Crawford, 
8 Abb. Prac. (N. S., N. T.) 297. 

[I] The state courts have entertained jn- 
risdlctlon of actions to enforce the liabili- 
ty of stockholders of national banks, and 
their right to do so is conceded. Dent v. 
Matteson, 78 Minn. 170, 75 N. W. 1041, 176 
U. 8. 521, 20 Sup. Ct 419, 44 L. Ed. 671. 

[10] Section 380 of the Rev. Stats, of the 
U. S. (U. & Comp. St 1901, p. 213), requiring 
actions brought by an officer of the United 
States to be conducted by the United States 
X>lstrict Attorney, is held to the case of 
Kennedy v. Gibson, 8 Wall. 498, 10 L. Ed. 
476, to be merely directory, and that an ac- 



tion of this character may be broufibt by the 
receiver's special attorney. 

The judgment must be affirmed, and It Is 
so ordered, with costs In favor of the re- 
spondent 

AILSHIB, a J., and STEWART, J., eon- 
cnr, 

(IS laaiio S06) 
EmVARDS ▼. ANDERSON. 
(Supreme Court of Idaho. March 4, 1918.) 

1. APPKAI. and ElBBOB ({ 558*)— STBNOaRAFH* 
eb'b Tkanscbipx — Skttxxmknt BT TbIAI) 
Judge. 

Under the provisions of BiibdlvisioQ 3 of 
section 4434, Rev. Codes, as amended by Laws 
of 1911, p. 379, c. 119, the transcript of the 
evidence certified to b; the stenographer must 
be settled by tbe trial judge In order to have the 
same reviewed upon appeaL 

[M. Note.— For other cases, see Appeal and 
Error, Cent. Dig. ti 2461, 2462, 246&-2471 ; 
Dec. Dig. S 553.*] 

2. Appeal and Ebbob ({ 553*)— Monon lo 
Dismiss— Gbocnds—Sbtti£ubi(t or Bill or 
Exceptions. 

Where a motion to dismiss an appeal is 
made on the ground that the stenographer's 
transcript was not settled as required by the 
provisions of subdivision 3 of sectiou 4434, and 
such motion is made within the time required by 
rule 54 (96 Pac. zli) of the rules of this court, 
the motion must be granted and the appeal dio- 
missed. 

[Kd. Note.— For other cases, see Apjieal and 
Error, Cent Dig. |f 2461, 2462, 24t»-2471: 
Dec. Dig. i 563.*] 

8. Mebits — Aftirmancb op Judomknt. 

Held, under tbe record, that the judgment 
of the trial court should be a^&rmed on' the 
merits. 

Appeal from District Court, Lemhi Coun- 
ty ; Jas. M. Stevens, Judge. 

Action by B. E. Edwards against Percy 
Anderson. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Geo. W. Padgham and John H. Fadgham, 
both of Salmon City, for appellant A. C. 
Cherry, of Salmon City, for respondent 

SULLIVAN, J. This action was brought 
to recover a balance of $308.20 alleged to be 
due on open book account The defense was 
the statute of limitations. The action was 
tried to the court without a Jury, and Judg- 
ment entered in favor of the plaintiff in tbe 
sum of 1302.20, with Interest thereon, and 
costs. The appeal Is from the Judgment 

We are first met by a motion to dismiss 
the appeal on several grounds, among which 
is the ground that the reporter's transcript 
was not settled as required by law. On an 
examination of the transcript we find that 
it was not settled by the Judge, as required 
by the provisions of subdlTlsion 3 of section 
4434, as amended by the Laws of 1911, p. 379. 
This court had this question before It In 
Grlsinger v. Hubbard, 21 Idaho, 469, 122 Pac. 
853, and held that under the provisions of 
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>ald section 4434, the party appeallnt^ must 
procure a transcript of the stenographer's 
notes, and have the same settled and al- 
lowed by the trial Judge In accordance with 
the provisions of subdivision 3 of said section. 
And In Furey t. Taylor, 22 Idaho, 605, 127 
Pac. 676, this court held that the transcript 
ot the evidence certified to by the stenogra- 
pher must be settled by the trial Judge In 
order to have the same reviewed upon appeal 
to this court Those decisions are decisive 
ot this motion, and the motion must be sus- 
tained and the appeal dismissed. Said mo- 
tion was made within the time prescribed by 
rale 54 (96 Pac. xU) of the roles of this court 
We have, however, carefully examined the 
record In the case, and find no error in the 
record that would warrant a reversal of the 
Jndgment 

The Jndgment Is therefore affirmed on Its 
merits, with costs in favor of the respondent 

AILSHIE, a X, and STEJWART, 3^ con- 
cur. 



(23 Idabo 495) 

CRAMER V. WALKER. 
(Supreme Court of Idaho. March 4, 1913.) 

1. Trial (I 105*)— Receptioii or Evidence 
— Oross-Exaiunation — ErrKCT or Testi- 
mony. 

In a suit to quiet title, where the defense 
sets up title by adverse possession, and offers 
to prove payment of taxes by oral testimony, 
and objection is sustained to sncb evidence on 
the ground that it is not the best evidence, 
and tbe facts of the payment of taxes are 
brought out by the same witness on cross-ex- 
amination, where no objection is made, the 
evidence is competent, and must receive con- 
sideration by the court 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. §1 2(50-266; Uec. Dig. i 105.*] 

2. Adverse Possession (| 109*)— Patueht 
OF Taxes— Time. 

Where W. settled upon, inclosed, and oc- 
capied a town lot and continued to occupy 
and possess the same from 1681 until tbe com- 
mencement of an action to quiet title in 1910, 
and it appears that W. paid tbe taxes levied 
and assessed against the property from 1881 
down to the time of tbe oommencemeot of the 
action, and that M., the holder of tbe legal 
title, did not pay any taxes until June 1889, 
Add, that W. had matured and perfected his 
title by adverse possession and the payment 
of taxes for a continuous period of five years 
prior to tbe payment of any taxes by M., and 
that the question of priority of payment of 
taxes thereafter or the right of either party 
to have tbe property thereafter assessed in 
his name and to pay the taxes thereon does 
not arise, and is immaterial for the purposes 
of determining tbe rights ot the parties under 
their respective claims of ownership and ad- 
verse possession. 

[Ed. Note. — For other coses, see Adverse 
Possession, Cent Dig. U 629-635; Dec. Dig. 
i 109.*] 

8. Adverse Possession (| 100*)— Rbquisites 
— Patment of Taxes— Time. 

Where one claims title to property by 
adverse possession under section 4013, Rev. 



Codes, it is not neeeasary that the' flve years 
, oontinuons, exclusive adverse posseasioB and 
IHiyment of taxes should have been immediately 
preceding the commencement of the action, or 
at any special or particular time, but it is suf- 
ficient if the party claiming snch title can es- 
tablish any contlnaoaa five-year, period subse- 
quent to the acquisition of the Irgal title by 
the adverse party, during which be has com- 
plied with tbe statute in maintaining his open, 
notorious, continuous adverse possession and 
payment of taxes for such period. 

[Ed. Note. — For other cases, see Adverse 
possession, Cent Dig. {{ 629-635; Dec. Dig. f 

4. Adverse Possession (| 7*)— Occin»ATiow-«.' 
Patment of Taxes Pbiob to Patent. 

Under the territorial statute of 1875 
(Laws 1874-75, p. 4TU), "tbe ownership of ot 
claim to or right of possession to any land 
within tbe territory" was defined to be "real 
estate," and "the claim by or possession of any 
person, firm, corporation, association, or com- 
pany to any land" was taxable, and, under 
that condition of the statute where a contro- 
versy subsequently and after tbe issuance of 
patent from tbe government arises between 
the holder of the legal title and one claiming 
by adverse possession, the claimant by adverse 
possession may show that he occupied tbe land 
adversely and paid taxes thereon prior to the 
issuance of patent from the government 

[Ed. Note.— For other cases, see Adverse 
Possession, Cent Dig. {| 24-42; Dec. Dig. 
i 7.*] 

5. Adverse Possession ({ 94*)— Patuknt ot 
Taxes. 

On the question of payment ot taxes an- 
nually, both by the holder of the legal title and 
tbe claimant by adverse possession, and as to 
the right of one to have tbe property assessed 
against himself, and to pay the taxes thereon 
for tbe purpose of acquiring adverse possession 
against the true owner, who also pays tiie 
taxes, concurring opinion in Cavanangh v. Jack- 
son, 09 Cal. 672, 34 Pac. 609, and Carpenter 
V. Lewis, 119 Cah 18, 60 Pac 925, cited with 
approval. 

[Ed. Note. — For other cases, see Adverse 
Possession, Cent Dig. {{ 528, 629: Dec. Dig. i 
94.*] 

Appeal from District Const, Blaine Coun- 
ty; Edward A. Walters. Judge. 

Action by Hugh Cramer against Ia W. 
Walker to quiet title. Judgment for plain- 
tiff, and defendant appeals. Reversed and 
remanded, with directions. 

Richards & Haga and McKeen F. Morrow, 
all of Boise, for appellant McFadden & 
Broedhead, of Halley, for respondent 

AILSHIE, 0. J. This case Involves the 
question of adverse possession. About ISSl 
the appellant went into possession of bloch 
9, in the townslte of Halley. He owned lot 
8 and built his residence, so that It stood on 
both lots 8 and 9, extending about 8 or 10 
feet onto lot 9. The evidence shows that he 
has occupied this property continuously since 
that time. Respondent's predecessor in in- 
terest J. W. Morse, acquired the icjfal title 
to lot 9 some time in 1SS4, but prior to th.-it 
he had laid claim to this lot The towutstte 
of Halley had been platted and laid out by 
John Halley, who entered tbe land under the 
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desert land lawa, bat the patent did not issne 
until April 6, 1884. Tbe evidence flbows that 
tbe appellant has paid the taxes on the prop 
erty continuously since 1881, and it also 
shows that respondent and his predecessor 
have paid tbe taxes on tbe same property 
continuously since 1889. 

[1] Tbe proof on tbe part of appellant of 
the payment of taxes ftorn 1881 to 1889 con 
sists of the oral testimony of the appellant 
himself. This evidence was objected to by 
counsel for respondent, and, after the testi- 
mony had been given, tbe objection was sus- 
tained by the court The objection was bas- 
ed upon the ground apparently that this tes- 
timony was not the best evidence, but that 
the records would t>e the best evidence. Not 
withstanding this objection and the ruling of 
the court sustaining the same, counsel for re- 
spondent on cross-examination brought out 
all these facts, and appellant testified posi' 
Uvely that he bad paid the taxes on the 
property continuously since 1881. This was 
clearly competent and admissible testimony, 
and the only objection that could be urged 
to it was that it was not the best evidence. 
Respondent, having brought It out, however, 
on cross-examination, cannot now on appeal 
object to its competency. 

[>] This evidence is clear and unequivocal 
that the appellant has paid the taxes on the 
property continuously since 1881. It has 
been suggested, however, that payment of 
taxes on the land prior to the Issuance of a 
patent from the government and while the 
title was in the government of tbe United 
States would not serve to satisfy tbe require- 
ments of the statute vesting title by adverse 
possession. 

[3] It is clear that the payment of taxes 
on unpatented land could not vest any right 
or title as against the government, but this 
contest and controversy is waged between 
two adverse claimants to the property, where 
It is. admitted tlwt tbe title has passed from 
the government. As between these claim- 
ants, we see no reason why, If the property 
bad been assessed, tbe payment of taxes 
thereon would not serve the same purpose 
in acquiring title by adverse possession as It 
would serve if the title had already passed 
from the government Under the statutes of 
this territory in force in 1881, possessory 
claims were taxable. 

[4] Real estate was defined to Include "the 
ownership of or claim to or possession of or 
right of possession to any land within tbe 
territory," and section 5 of the Revenue Act 
of 1875 (Sess. Laws 1874-75, p. 479) provided 
that "the claim by or possession of any per- 
son, firm, corporation, association or com- 
pany to any land shall be listed under the 
head of real estate." If, however, It be con- 
ceded, which may l>e done for tlie purposes 
of tills case, tliat the payment of taxes could 
not inure to the benefit of one claiming title 
by adverse possession until after the title 



pasMd from tbe Koreraineiit, Btitt.ith& apyal- 
laot shows tlut he had paid the taxes for at 
least five. years continuously before respond- 
ent's predecessor appears to have ever' paid 
taxes on this property. Patent issued for 
this land to Jolm Ualley on the 5tb of 
April, 1884. Respondent's predecessor, Morse, 
never paid any taxes on this lot until the 
29tb of June, 1889. On the other hand, if 
appellant had been, as the evidence shows, in 
the continoous ■ adverse possession of the 
property from April 5, 1884, and had paid 
tbe taxes assessed against tbe property con- 
tluuousiy during tliat period of time, tiis claim 
by adverse possession had matured and ri- 
pened into title on the 5th of April, 1889. 
The evidence shows that appellant paid the 
tdxes that year 11 days prior to the payment 
by Morae, respondent's predecessor, or on tl>e 
ISth of June, It is clear, therefore, to us 
that, under the statute 4ind the well-estab- 
lished rules of law applicable to acquiring 
title by adverse possession, appellant had ac- 
quired the title to this property prior to June 
29, 1889, the date on which Morse paid the 
first taxes. Walker's title by adverse pos- 
session was then perfect Payment of taxes 
tliereafter by the original owner of the legal 
title would not alter condition of appellant's 
title. Where one claims title to real estate 
by adverse possession, when tbe five-year pe- 
riod is completed, he is under no more ob- 
ligation to pay the taxes thereafter than he 
would be on any other property. In other 
words, the subsequent payment of taxes aft- 
er the adverse title is complete Is no longer 
necessary or essential to successfully defend 
or prosecute an action In support of such 
title. Under a claim of title to property by 
adverse possession, authorized by section 
4043, Rev. Codes, it is not necessary that the 
five years' continuous, exclusive, adverse pos- 
session and payment of taxes should have 
been immediately preceding the commence- 
ment of the action, or at any special or par- 
ticular time, but it is sufDcient if the party 
claiming such title can establish any con- 
tinuous five-year period prior to commence- 
ment of the action and subsequent to tbe ac- 
qnlslUon of the legal title by the adverse 
party during which he has compiled with the 
statute In maintaining his open, notorious, 
adverse possession, and payment of taxes for 
such period. Webber v. Clarke, 74 Cal. 11, 
15 Pac. 4ttl; Allen v. McKay, 120 Cal. 332, 
52 Pac. 828. 

[6] Counsel have indulged in considerable 
argument over the rule of law applicable to 
the facts disclosed in this case with reference 
to the payment of taxes commencing with 
and subsequent to June, 1889. It seems that 
each party has paid the taxes every year 
since that time. Sometimes one party has 
paid the taxes first and other year.s the oth- 
er party has been tbe first to make payment. 
It is not material to the determination of 
this case that we determine the rule of law 
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wblcb shonld npplj In such cases. It seems, 
however, to us that the rule annonuced by 
Mr. Justice Harrison In bis concurring opin- 
ion in Gavanaugh v. Jackson, 99 Cal. 672, 
34 Pac. 609, is the correct rule to be applied 
in such cases. The same rule was adopted 
and followed in Carpenter v. Lewis, 119 Cal. 
18, 60 Pac. 925. 

From what has been said It follows that 
the Judgment in this case should be reversed. 
Judgment reversed and cause remanded, with 
direction that a new trial be granted, if re- 
spondent desires a trial, on the question of 
payment of taxes by either party from 1881 
to 1889. Costs awarded in favor of appel- 
lant 

STEWART, J., concurs. SULLIVAN, J., 
sat at the hearing, but took no part in the 
decision. 



FABMERS* RESERVOIR ft IRRIGATION 

CO. V. COOPER et al. 
(Supreme Court of Colorado. March 3, 1913.) 

1. Pleading (J 36*) — Admissions — Owneb- 

SHIP. 

The institution of condemnation proceed- 
ings against defendants, as tbe persons in 
whom title was vested, in effect admitted that 
defendants owned the land in question and its 
appurtenances, including water rights, in the 
absence of a contrary arerment. 

[Ed. Note. — For other cases, see Pleading, 
Cent. Dig. § 56 ; Dec. Dig. i 36.*] 

2. Eminent Domain <| 84*)— Evidence— 
Ownership of Land. 

Water which originated on the land con- 
demned, and which bad for many years been 
applied to beneficial uses upon tbe land by the 
owners thereof and tlieir grantors, prima facie 
belonged to the landowners, in absence of a 
contrary showing. 

[Ed. Note.— For other cases, see Eminent Do- 
main, Cent. liig. §§ 227-230; Dec. Dig. g 84.*] 

8. Eminent Domain (S 141*)— Damaqks— 

Damaor to Remainder. 

The owner of land across which a right of 
way is condemned is entitled to damages to the 
remainder equal to tbe diminution thereof in 
market value for any use to which it may rea- 
sonably be put, so that, where the condemna- 
tion of a strip necessarily interfered with the 
landowner's use of spring water upon the land 
remaining, condemnor would be liable in dam- 
ages for depreciation in the market value of the 
remainder by depriving the owner of the use 
of the water. 

fBd Note.— For other cases, see Ehiinent Do- 
main, Cent. Dig. a 372-376; Dec. Dig. S 
141.*] 

4. Eminent Domain (8 112*)— Damages. 

All damages present and prospective, which 
are the necessary or reasonable incident 
of taking property, are recoverable, excluding, 
however, damages anticipated from the negli- 
gent or unlawful construction of an improve- 
ment by condemnor. 

IBM Note.— For other cases, see Eminent Do- 
main, Cent Dig. is 299, 300; Dec. Dig. § 
112.*] 

5. EifiNENT Domain (I 203*)— Pbocekdinos 
— Damages— Improvements. 

Double damages are not recoverable in con- 
demnation proceedings, and the value of im- 



provements on a part of land not taken, which 
were injured or destroyed by such taking, 
should not be considered alone, but only in es- 
timating the depreciation of the market value 
of the remainder, so that evidence as to tbe 
value of improvements, crops, and orchards on 
tbe^ land not condemned, and tbe extent to 
which its market value was depreciated by 
their destruction, was admissible where the 
court limited its consideration to the determi- 
nation of the depreciation of the fair market 
value of the remainder. 

[Ed. Note. — For other cases, see Eminent Do- 
main, Cent Dig. § 542 ; Dec. Dig. f 203.*] 

6. Eminent Domain <| 103*)— Damages- 
Items OP Damage— Fencing. 

If the future use of land not taken would 
necessitate additional fencing, the cost of such 
fencing could be considered, not as a separate 
item of damage, hut upon the depreciation in 
the value of the land not condemned by placing 
an increased burden thereon. 

[Ed. Note. — For other cases, see Eminent Do- 
main, Cent Dig. f$ 274-277; Dec. Dig. I 
103.*] 

7. Eminent Domain (S 203*)— Pboceedinos— 
Damages — Elements — Income. 

Where land is injured by the condemnation 
of a part thereof, the income from the land for 
a period reasonably proximate to the time dam- 
ages are assessed may be considered ; but evi- 
dence of rent received prior to 1908 was prop- 
erly stricken as too remote. 

[Ed. Note. — For other cases, see Eminent Do- 
main, Cent Dig. $ 542 ; Dec. Dig. { 203.*] 

Appeal from District Court, Jefferson 
County; John T. Shumate, Judge. 

Action by the Farmers' Reservoir & Irri- 
gation Company against A. A. Cooper and 
another. From a judgment for defendants, 
plaintiff appeals. Affirmed. 

W. A. Dler, of Goldeh, Smith, Brock & Fer- 
guson, of Denver, and W. W. Piatt, of Ala- 
mosa, for appellant F. T. Johnson, of Doi- 
ver, for appellees. 

GABBERT, J. The Fanners' Reservoir ft 
Irrigation Company instituted proceedings 
under the eminent domain act to condemn a 
right of way for Its canal across a quarter 
section of land owned by A. A. Cooper and 
occupied by Frank Merrick, as tenant, under 
a lease from Cooper, both of whom were 
made parties to the proceeding. The case 
was tried to a Jury and a verdict brought in, 
fixing the value of the land actually taken at 
$747.50, and the damages to the residue at 
$6,229, and a judgment rendered accordingly. 
From this judgment the company has appeal- 
ed. For convenience, we shall hereafter re- 
fer to the appellant as petitioner, and the 
appellees as respondents ; that being their re- 
lation in the court below. 

The quarter section is crossed by a depres- 
sion, which runs diagonally across the center 
of the track from the north to the south line, 
and Is mentioned in the testimony as Spring 
Gulch. When the proceedings were institut- 
ed, the petitioner was granted immediate 
possession of the land sought to be condemn- 
ed. Under this order, the canal was con- 
structed and completed before the case was 
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tried. Oa th« land there was a natural 
spring, the flow from which was angmented 
by seepage water originating on the land, 
all of which flowed down Spring Gulch. The 
right of way crosses this gulch below the 
spring, and the point wbere the seepage 
water originated. Over and through this 
tract petitioner built what is referred to in 
the testimony as tiie Croke Canal. This 
canal was carried across Spring Gulch by a 
fill, without any opening. As we understand 
the record, a reservoir had been constructed 
by respondents and their grantors, which was 
supplied with water from Spring Gulch. 
Other improvements on the land consisted of 
a bouse, barn, and outbuildings, and an or- 
chard, all of which, were located above the 
canal and In the near vicinity of Spring 
Oulch. The right of way destroyed some of 
these improvements. 

On behalf of respondents, resulting daim- 
ages — ^that is, damages to the land not taken 
for the right of way — were claimed, based 
upon the ground that the canal, as construct- 
ed, prevented the use of the water flowing In 
Spring Gulch, and cut oft the water supply 
for the reservoir. Witnesses for respondents 
were asked the following question, "Assum- 
ing that the spi'ing of water, together with 
the seepage water, situated in the draw in 
and above and upon the right of way of 
this company, is practically destroyed, taken, 
and appropriated by this company, assum- 
ing tliat the reservoir now located on the 
land Is practically made useless for the pur- 
pose It was used for, and can be used, 
• • » what would be the actual diminu- 
tion in the market value of this land?" We 
understand by "this land" is meant the re- 
mainder of the tract not actually taken for 
right of way. The answers varied from 
51,200 to $2,500. 

Counsel for petitioner contend that an ot>- 
Jection to this question should have been sus- 
tained for three reasons: (1) That it was 
based upon an assumption contrary to the 
facts ; (2) that, even if the use of the water 
from Spring Gulch was prevented and de- 
stroyed by the construction of the canal, it 
was not a proper element to consider in es- 
timating damages, for the reason that re- 
spondents showed no right to the use of such 
water; and (3) that, under the petition, the 
cutting off of the water was not a matter for 
which damages could l>e recovered In this ac- 
tion. 

As previously stated, the cause was tried 
after the canal had been constructed, and 
we should here note that the Jury viewed the 
premises. 

The testimony on behalf of respondents 
tended to prove that the water flowing down 
Spring Gulch from the sources named was 
arrested in its flow, and accumulated behind 
the fill and overflowed into the canal, which 
prevented It from passing beyond the right 
of way occupied by the ditcli. Below the 



I oanal was a reservoir on the- laitd, which, 
previous to the construction of the canal, 
was supplied with water from the spring and 
the seepage In question; that the spring 
water was suitable for domestic use ; that, in 
ccmnection with the seepage water. It was 
suitable for stock and irrigation purposes, 
and that the water from these sources, which 
accumulated In the reservoir, was good for 
irrigation, stock, flsh, and ice purposes ; that 
it had been used for all these pui;poses by 
respondents, in connection with the quarter 
section involved; that the spring furnished 
the sole supply for domestic use; and that 
the fill, right of way, and accumulation of 
water beblud the fill so covered up the wat- 
ers from the spring that it was rendered in- 
accessible and no longer fit for domestic use. 

There may be some conflict in the testi- 
mony as to the extent the use of the water 
from Spring Gulch is interfered with by the 
construction of the canal ; but this conflict 
was a matter for the Jury to determine, and 
as they viewed the premises, and there is tes- 
timony to prove the facts upon what may be 
termed the hypothetical question propounded 
to witnesses for respondents was based, we 
are of the opinion that the contention by 
counsel for petitioner that the question was 
based upon an assumption contrary to the 
facts is not supported by the record. In our 
opinion there is no merit in the contention 
that petitioner is not liable to respondents 
for the depreciation in the value of the land 
not taken, resulting from destroying the use 
of water from Spring Gulch, upon the ground 
that they did not establish a right to Its use. 

[1] The petitioner commenced these pro- 
ceedings, naming the respondents as the par- 
ties in whom the title to the land was vest- 
ed, thereby admitting. In the absence of a 
special averment to the contrary, that they 
were the owners of the land, and everything 
upon It which might be regarded appurte- 
nant. The water Involved originated on this 
land. 

[2] It had been applied by respondents and 
their grantors to beneflcial uses upon the 
land for many years prior to the construc- 
tion of the canal through the reservoirs and 
ditches constructed by Cooper and his gran- 
tors. We think this Is sufficient. In connec- 
tion with the conceded ownership of the land, 
to make a prima fade case establishing in 
respondents the right to the use of water 
from Spring Gulch as an appurtenance to 
the land. 

[3] In condemnation proceedings, the own- 
er across whose land a right of way is taken 
is entitled to recover damages to the residue 
caused by such right of way, equal to the 
diminution In the market value of such resi- 
due for any use to which It may reasonably 
be put. Colo. Midland Ry. Co. v. Brown, 15 
Colo. 193, 25 Pac. 87. It Is true the petition- 
er is not attempting to condemn the spring 
and seepage water for its own use; tint, by 



Digitized by VjOOQ IC 



1006 



ISO PACIFIO BEPORTEB 



(Golo. 



constrnetliig Its ditcb In the plaee and man- 
ner it did, it baa Interfered witli the use of 
water belonging to respondents apon their 
land, as theretofore enjoyed by them. This 
necessarily depreciates its marlcet valne, and 
to this extent the petitioner should respond 
In damages, not for the value of water taken 
or appropriated, bat because, by the construc- 
tion of its canal, it has depreciated the value 
of respondents' land by depriving them of 
the use of water thereon to which they are 
entitled. 

[4] In condemnation proceedings all dam- 
ages, present and prospective, that are 
the natural, necessary, or reasonable incident 
of taking the property sought to be con- 
demned, must be assessed ; but this does not 
Include such as may be anticipated from neg- 
ligrnt or unlawful construction of an Im- 
provement thereon by the petitioner. Den- 
ver City I. & W. CJo. v. Middaugh, 12 Colo. 
434, 21 Pac. 565, 13 Am. St Rep. 234. Based 
upon this proposition, counsel for petitioner 
contend that respondents are not entitled to 
recover damages resulting to the residue of 
the land occasioned by being deprived of the 
use of the spring and seepage water, for the 
reason that, if damages are thus caused, 
they are the result of the unskillful con- 
struction of the canal across the gulch down 
which these waters naturally flow. This 
conclusion Is not tenable. Petitioner con- 
structed its canal across the gulch by means 
of a flU. By 80 constructing it, respondents 
have been deprived of the use of spring and 
seepage water, which Is the natural result 
of constructing the canal in the manner the 
petitioner did, by means of which damages 
have been occasioned at the very time they 
were assessed ; hence respondents are not 
claiming anticipated damages for negligent or 
unskillful construction, but damages which 
directly result from the taking of the land 
and the construction of the canal, which had 
been suffered at the time the case was on 
trial as an Incident to the taking of the right 
of way, and the construction of the caual 
thereover, and which will continue in the 
future. In such circumstances, depriving re- 
spondents of the water to which they are 
entitled is in no sense an independent tort 
which should be the subject of an independ- 
ent action. 

On the land were located a house, out- 
houses, and a bam, also an orchard consist- 
ing of about 50 trees, and some growing 
crops. Some of these improvements were on 
the right of way and destroyed. Others, It 
was claimed, by reason of the near proximity 
of the canal, were rendered useless. The or- 
chard, In part, was flooded by the wi;ter col- 
lecting back of the All. The crops growing 
on the right of way were injured or destroy- 
ed. Testimony regarding the value of these 
improvements, crops, and orchard was intro- 
duced by respondents, and the extent the 



market value of the reeidoe was iajnrea by 

reason of the destruction or Injury of these 
items. A general question was propounded 
to vritnesses for respondents, the object ot 
wliich was to elicit an answer as to what 
the eltect on the market value of the residue 
of the land would be, assuming that these 
Items were Injured or destroyed. Counsel 
for petitioner insist that from this question, 
which the witnesses were permitted to an- 
swer, the Jury were allowed to infer that, in 
estimating the damages to the land not tak- 
en, they were authorized to consider the 
value of such land, plus the value of crops 
destroyed, the value of buildings Injured or 
destroyed, as well as the value of other items 
included In the question. 

[t] In condemnation proceedings, doaUe 
damages are not allowable, so that. In esti- 
mating damages to the land not taken for a 
right of way, the value of Improvements in- 
jured and destroyed are not to be considered, 
standing alone; but, In estimating damages 
to the residue, a wide range of evidence is 
admissible. If an improvement is injured or 
destroyed by a right of way, necessarily the 
market value of the residue is depreciated, 
for, in estimating the value of lands, the 
improvements thereon cut more or less of a 
flgure. For this reason, the value of the im- 
provements Injured or destroyed by the right 
of way are proper to consider, not as con- 
stituting separate elemnits of damage, but 
in estimating the depreciation of the value 
of the land not taken. We think this was 
the purpose and purport of the question, and 
was so understood and treated by the jury, 
as the court, in instructing them, stated. In 
effect, that, in estimating the damages, if 
any, to the residue of respondents' land, they 
were not authorized to assess damages for 
each specific element or item of alleged dam- 
age, which may have been shown by the evi- 
dence, but that their consideration of these 
elements of damage could only be consider- 
ed by them in so far as they found, from the 
evidence and from their view of the prem- 
ises, that the fair cash market value of the 
residue of the land was thereby depreciated 
by the construction of petitioner's canal, and 
that none of these elements of damages 
could be considered as independent of, and 
additional to, the depreciation of the value 
of the residue, and concluded the Instruction 
by stating: "The question Is, after consider- 
ing all proper elements of damages, as limit- 
ed by these Instructions, and rejecting all 
remote and speculative elements of dam- 
ages. How much is the fair, cash market 
value of the residue of said lands not taken, 
decreased, or diminished in value by reason 
of the construction and operation of said 
canal?" In this connection, it is not amiss 
here to note that this Instruction carefully 
guarded the rights of the petitioner with re- 
spect to the value of the right to the use of 



Digitized by 



Google 



Oolo.) 



rUI£EM ▼; WDKDBRCIOS 



too? 



tbe wftter which the xeapondeftto claimed was 
rendered useless by reason of the construe- 
ttoa of the oanaL 

[I] Counsel for petitioner also contend that, 
from the evidence admitted and the instruc- 
tions given, the Inry were authorized to as- 
sess, as damages, tlie expense of additional 
fencing. This contention is not supported by 
the record. To the extent the taking of the 
right of way Impaired the value of the resi- 
due, respondents were entitled to be compen- 
sated. If the future use of the residue re- 
quired additional fencing, and this fact would 
render it leas valuable than it would other- 
wise have been, then this was proper to con- 
sider in estimating damages to the residue, 
not, however, as a separate element equal to 
the cost of increased fencing, but the amount 
of depreciation in the value of the residue 
caused by tbe increased burden upon its use. 
Newgass v. Bailway Co., 54 Arlc 140, 10 S. 
W. 188. This was the purport of the instruc- 
tions of the court bearing on the subject. 

[7] At the trial counsel for petitioner, on 
the cross-examination of a witness for re- 
spondents, elicited the fact that the quarter 
section had been rented for the years 1908 
and 1909 for between $800 and $400 per an- 
num. They afterwards introdnced testimony 
tending to prove that for the year 1902 or 
1903 to 1907, inclusive, the place had rent- 
ed for $150 to $200 per annum. On motion 
•f respondents, the testimony relating to the 
rent received prior to 1908 was stricken up- 
on the ground that it was too remote. Where 
a tract of land is injured by taking a por^ 
tion of it in the exercise of the power of 
eminent domain, it is proper, in determining 
the damages, to consider the Income derived 
from it. Testimony on this subject, how- 
ever, ought to be limited to a period reason- 
ably proximate to the time the damages are 
being assessed, as such testimony tends bet- 
ter to establish a rental value than what 
sach value may have been several years 
prior. We think the court did not err in 
striking the testimony under consideration. 

Numerous errors are assigned upon the 
admission of testimony by respondents, the 
purpose of which was to show injury to the 
residue of their land, as the result of the 
construction of the canal. We do not be- 
lieve it is necessary to consider the various 
questions thus raised in detail, as we think 
the testimony challenged was competent as 
tending to prove what might reasonably and 
naturally be anticipated would occur in the 
future which would affect the market value 
of the residue. 

It is finally urged that the verdict is ex- 
cessive. The Jury viewed the premises. 
There is ample testimony to support their 
verdict. It does not appear that incompetent 
testimony was admitted. It appears that 
the canal enters the quarter section near the 
southeast corner, and, after a meandering 



course of about three^uartera of a mile, 
leaves the premises near tbe northwest cor- 
ner, thereby cutting into and through three 
of the four 40-acre tracts constituting the. 
land involved; that the amount of land ac- 
tually taken for the right of way is about 8 
acres, but on account of the course of the 
canal, the manner of its construction, and 
its future method of operation, about 6 acres 
outside of the right of way are ji^acticaUy 
made valueless. The Jury were carefully 
Instructed what matters they should consid- 
er in estimating damages. In such circum- 
stances, it is not within the province of this 
court to say, from a review of the testimony, 
that the Jury erred in rendering the verdict 
they did. 

The Judgment of the district court Is af- 
firmed. 

Judgment affirmed. 

MUSSEB, C. J., and HILL^ J., coucar. 



FTJLLEN V. WUNDERLICH. 

(Supreme Court of Colorado. March 3, 1913.) 

1. Appeai- and Ebrob ({ 232*)— Refusal io 
Vacate Judgment— Scope or Review. 

The review of a refnsal to vacate a judg- 
ment will be limited to those questions raised 
in the court below on the motion to vacate. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. M 1331, 1368, 142t>, 1430, 
1431; Dec. Dig. % 232.»] 

2. Judgment (8 189*)— Motion to Vaoatb— 
Discretion. 

The granting of a motion to set aside a 
judgment and to allow an answer to the mer- 
its under Rev. Code, i 81, authorizing the 
court to vacate a judgment and permit the de- 
fendant to answer at any time within a year, 
where the summons has not been personally 
served, rests within the sound discretion of 
the trial court. 

[Ed. Note.— For other cases, see Judgment, 
Cent. Dig. H 265-268; Dec. Dig. i 13».*] 

3. Judgment (| 159*)- Motion to Vaoatb— 

DiSCBETION. 

Defendant's motion filed in February, 1912, 
to vacate a judgment rendered against him in 
July, 1911, in a suit instituted by constructive 
notice in Jannary, 1911, was properly overruled 
where tbe affidavit ia support thereof did not 
state that he was ignorant of the pendency of 
the action, or that he did not receive a copy of 
the summons and complaint which the clerk 
mailed to him at his post ofBce address, and 
in no way attempted to excuse bis delay in 
attempting to have the judgment set aside. 

[Ed. Note.— For other cases, see Judgment, 
Cent. Dig. ${ 310, 312, 313; Dee. Dig. § 159.*] 

Error to Phillips County Court; S. S. 
Worley, Judge. 

Action by G. L. Wunderllch against Harry 
Fullen. The court refused to set aside a 
Judgment for plaintiff and give defendant 
leave to answer, and defendant brings er- 
ror. Affirmed. 

Rolfson & Hendricks, of Julesburg, for 
plaintiff in error. W. D. Kelsey, of Holyoke, 
for defendant in error. 
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HILL, 3. trpon July 20, Iftll, ttie plaintiff, 
defendant In error here, secured a Judgment 
against the defendant, plaintiff in error here, 
in the sum of $265.15 and costs taxed at 
$32.54. This Judgment sustained a writ of 
attachment theretofore levied upon real es- 
tate, and included an order that so much 
thereof as was necessary to satisfy the Judj^ 
ment be sold under special execution. This 
was issued upon the same date and returned 
Angpist 15, 1011, showing the sale of the 
property, etc. Upon February 9, 1912, the 
defendant filed a motion to set aside the 
Judgment and for leave to answer to the 
merits of the original action for the follow- 
ing reasons: First, that defendant had not 
been personally served with summons, and 
that Judgment was entered on the 20th of 
July, 1911, being less than one year previous 
to the filing of the motion ; second, that the 
defendant has a good and sufficient defense 
to the action on the merits. This, it is al- 
leged, more fully appeared in the affidavit of 
the defendant filed with the motion. It 
states that he is a nonresident of Colorado ; 
that he has not been personally served with 
summons in the above-entitled action; that 
the Judgment was entered on the 20th day of 
July, 1911; that he has fully and fairly 
stated the case to his counsel, and, after such 
statement, he is advised by his counsel and 
believes that he has a good, full, and per- 
fect defense to the action upon the merits. 
The motion to vacate the Judgment, etc, 
was overruled. The defendant brings the 
case here for review. 

tl] Many reasons are urged why the court 
was without Jurisdiction in the original ac- 
tion, the pleadings defective, the service 
void, the proceedings irregular, the Judgment 
void, voidable, etc. As none of these ques- 
tions were raised in the court below upon 
this motion, following the well-recognized 
practice of this court, we will not consider 
them, but will limit our review to the rea-- 
sons then raised and passed upon as to why 
the motion should be granted. Cone v. EI- 
dridge, 51 Colo. 564, 119 Pac. 616; Leary v. 
Jones, 51 Colo. 185, 116 Pac. 130 ; Jakway y. 
Rivers, 48 Colo. 49, 108 Pac. 999; Rice v. 
Cassells, 48 Colo. 73, 108 Pac. 1001; Nelson 
et al. V. Chittenden, 123 Pac. 656; Barr v. 
People, 30 Colo. 522, 71 Pac. 392 ; Auckland 
V. Lawrence, 20 Colo. App. 364, 78 Pac. 
1035 ; Quinn v. Baldwin Star C. Co., 19 Colo. 
App. 497, 76 Pac. 552; City of Denver v. 
Moewes, 15 Colo. App. 28, 60 Pac. 986 ; Clay- 
ton et al. V. Clayton, Heir, etc., 4 Colo. 410. 

[2] The defendant's contention, presented 
by his motion, re.sts upon the proper con- 
struction to be given the concluding clause of 
general section 81, Revised Code 1908. It 
reads: "When for any cause, the summons 
in an action has not been i)ersonally served 
on the defendant, the court may allow, on 
such terms as may be Just, such defendant, 
or his legal representatives, at any time 



within one year aft« the rendition of any 
Judgment in such action, to answer to the 
merits of the original action." It is claimed 
that when a defendant brings himself within 
the provisions of this paragraph, and shows 
he has a meritorious defense that he Is en- 
titied to this relief, as a matter of right, 
without showing mistake, inadvertence, sur- 
prise, or excusable neglect, the court has no 
discretion, but must grant the relief. Gray 
V. Lawlor, 151 Cal. 352, 90 Pac. 691, 12 Ann. 
Cas. 990, the cases therein cited, and other 
California cases are cited to sustain this 
position. Whatever may be the rule in otiier 
jurisdictions, under their Code provisions. It 
has been held by this court and by our Court 
of Appeals that the granting or d^iylng of 
a motion to set aside a Judgment and to al- 
low answer to the merits under section 81, 
supra, is discretionary with the trial court. 
B. B. Lee S. M. Co. v. Englebaeh, 18 Colo. 
106, 81 Pac. 77; Donald v. Bradt, 15 Colo. 
App. 414, 02 Pac. 580; Morrell H. Co. v. 
Princess G. M. Co., 16 Colo: App. 54, 63 Pac. 
807. 

[3] Eliminating the question of the sufS- 
dency of the aflMavlt pertaining to merits, 
under the circumstances disclosed, we do not 
think the court abused its discretion In over- 
ruling the defendant's motion. The suit was 
instituted in January, 1911. Judgment was 
entered July 20, 1911. The defendant's mo^ 
tion to set aside Judgment and for leave to 
answer to the merits was filed February 9, 
1912. The affidavit in support thereof does 
not state that he was theretofore ignorant 
of the pendency of the action ; or if he was 
when knowledge readied him concerning it, 
or that he acted with any diligence thereaft- 
er, he in no manner attempts to excuse his 
delay of over seven months before making 
this attempt to have the Judgment set aside. 
He does not state that he did not receive a 
copy of the summons and complaint mailed 
to him at his iK>st office address in Nebras- 
ka. The burden is upon him to show every- 
thing that would entitie him to a vacation of 
the Judgment in the exercise of sound dis- 
cretion by the court As stated by our Court 
of Appeals in Donald v. Bradt et al., supra, 
at page 418 of 16 Colo. App., at page 682 oC 
62 Pac: "It is true that, under this Code 
section, a defendant not personally served 
with summons has 12 months within which 
to apply to have a Judgment vacated; but 
the lapse of time after he obtains knowledge 
of the Judgment and before he applies may 
be, and indeed is, in many cases an impor- 
tant factor to be considered by the court in 
exercising its discretion." The affidavit upon 
which the order for publication of summons 
was based states his last known place of 
residence was Grand Island, Neb. The clerk 
of the court, as appears from his affidavit in 
the record, mailed a copy of the summons 
and complaint to the defendant at that point 
immediately upon the issuance of the order 
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tor pnUloKtlaD. The defendant does not •!- 
lege that he did not receive these papers or 
that Grand Island was not at that time his 
post office address. For all that appears In 
the affidavit, the defendant could have known 
all about the suit, and might be attempting 
to take advantage of his being a nonresident 
In order to delay Its ultimate termination. 
In our opinion the affidavit in this respect 
was liwuffioient to justify the granting of the 
motion. 

Perceiving no prejudicial error, the juug- 
xnent of the court In refusing to set aside the 
judgment and for leave to answer to the 
merits Is affirmed. 

Affirmed. 

MUSSEB, a J., and GABBEKX, J., concur. 
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SMITH ▼. D&NVBSl & R. O. R. CO. 
(Supreme Court of Colorado. March 8, 1918.) 

1. RAILKOADS <S 45S*)— LlABlXITT FOB FlBCS 

—Statutes. 

Rev. St 1908. S 6512, substantially fol- 
lowing Gen. Laws 1877, i 2237, as amended by 
Laws 1887, p. 368, making every railroad com- 
pany liable ror damages by fire set or caused by 
operating its lines, whether negligently or oth- 
erwise, makes a railroad compaay uncondition- 
ally liable for damages by fire set ont or caus- 
ed by operating its road whether negligently or 
not. 

[Ed. Note. — For other cases, see Railroads. 
Cent Dig. St 1657-1660, 1667; Dec. Dig. | 
453.*] 

2. NEOLIOKNCB (I 103*)— lilABILITT— PBon- 
VATS CaUBK. 

One who is guilty of negligence proximate- 
ly causing injnry to another, not chargeable 
with contributory negligence, is liable for the 
damages resulting to the injured party. 

[Ed. Note.— For other cases, see Negligence, 
Cent Dig. { 169; Dec. Dig. | 103.*] 

8. JcDOMERT (i 687*)— Bab of Causes of Ao- 

TIOK— NeOUGENCB and STATUVOBY LiIABID- 

irr. 

One who recovers under the statute mak- 
ing railroad companies liable for damages by 
fires set or caused by their operation thereby 
loses his right of action for negligence, and 
vice versa. 

[Ed. Note.— For other cases, see Judgment, 
Cent Dig. I 1089 ; Dec. Dig. i 587.*] 

4. Railboads (5 475*)— Statutory ob Com- 
mon Law Action— Railroad Fibes. 

Uev. St 1908, { 5512, which provides that 
every railroad company shall be liable for all 
damages by fire set out or caused by its opera- 
tion, whether negligently or otherwise, by ac- 
tion brought therefor within two years next en- 
suing its accrual, makes the gist of the action 
the setting out or causing of the fire by oper- 
ation of the road and eliminates negligence as 
an element of the action, and an action for 
damages for the destruction of property by fire 
neKligently set or caused by a railroad, in 
which the complainant assumed the burden of 
proving negligence, was not an action within 
the statute, and hence was not barred by the 
two-year limitation. 

(Ed. Note.— For other cases, see RailroadSb 
Dec. Dig. I 475.*] 



Error to District Coort, City and Coontr 
of Denver; Carlton M. Bliss, Judge. 

Action by Henry Smith against the Den- 
ver & Rio Grande Railroad Company. Judg- 
ment tor defendant, and plaintiff brings er- 
ror. Reversed and remanded, with instruc- 
tions. 

Carle Whitehead and Albert L. VogI, both 
of Denver, for plaintiff in error. E. N. Clark, 
of Denver, T. L. Philips, of St Louis, Mo., 
and J. O. McMnrry, of Denver, for defend- 
ant in error, 

MCSSER, a J. Henry Smith filed his 
complaint below to recover damages for prop- 
erty alleged to have been destroyed by fire 
negligently set out and caused (for the pur- 
poses of this case) by the defendant railroad 
company. It appears from the allegations 
of the complaint that the action was brought 
three years and five months after the fire 
occurred. To the complaint the defendant In- 
t«i>osed, by special demurrer, a plea of the 
two-year statute of limitations contained In 
the railroad fire statute: The demurrer was 
sustained. The plaintiff, electing to stand 
by his complaint, has brought here for review 
the action of the court in sustaining the de- 
murrer, dismissing the complaint and ren- 
dering judgment against him for costs. Our 
railroad fire statute (section 6512, Rev. Stat) 
passed in 1903, so far as it is relevant to 
this case, is as follows: "Etvery railroad com- 
pany operating its line of road, or any part 
thereof, within this state shall be liable for 
all damages by fires that are set ont or caus- 
ed by operating any such line of road, or any 
part thereof, in this state, whether negli- 
gently or otherwise; and such damages may 
be recovered by the par^ damaged, by the 
proper action, in any court of comx)etent jn- 
risdiction; Provided, the said action be 
brought by the party injured within two 
years next ensuing after It accrues." The 
rest of the section provides that the liability 
imposed shall inure solely in favor of the 
owner or mortgagee of the property damaged 
or destroyed, and forbids the passing of the 
right of action by assignment or subrogation 
in favor of any insurance company tliat has 
insured the property. It is the contention of 
the plaintiff that Uie action which he com- 
menced is not the action contemplated in 
the statute, but is what he denominates a 
common-law action for negligence, and that, 
therefore, the limitation of the statute does 
not apply. On the other band, the defendant 
contends that the statute covers the whole 
law with regard to damages for fire set out 
or caused by the operation of railroads, and 
that the action commenced by plaintlfT is 
barred by the statute. In 1874 the legislative 
assembly of Colorado Territory passed an 
act substantially the same as the portion of 
section 5512 quoted above, except that it did 
not contain the words "whether negligently 
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or otherwise," and In which the period of 
limitation was tbi^ee years. Sess. Laws 1874, 
p. 225; Gen. Laws 1877, S 2237. In 1887, 
section 2237, aforesaid, was amended, lear- 
tng it the same as before, except that there 
was added a provision for the appraisement 
of damages. Sess. Laws 1887, p. 308. 

[1] Under the statutes, as they existed pri- 
or to the act of 1903 (Laws 1903, p. 404, 1 1), 
the liability of a railroad company for dam- 
ages by flres set oat or caused by operating 
a road was absolute, and the qnestion of neg- 
ligence was eliminated. Whether the fire 
was set out or caused by the operation of the 
road and the amount of damages were the 
questions for determination. U. P. Ry. Co. t. 
De Busk, 12 Colo. 294, 20 Pac. 752, 3 L. B. 
A. 350, 13 Am. St Rep. 221; Garnet Co. v. 
Sampson, 48 Colo. 285, 110 Pac. 79, 1136; 
Denver, etc., B. R. Co. v. De Graft, 2 Colo. 
App. 42, 29 Pac. 604; U. P. By. Co. v. Ar- 
thur, 2 Colo. App. 159, 29 Pac. 1031. The 
act of 1903 is the same in this regard as the 
previous statutes. Under It a railroad com- 
pany Is unconditionally liable for damages 
by fire set ont or caused by operating the 
road whether negligently or otherwise. Brlt- 
ish-Amer. Assur. Co. v. C. & S. By. Co., 52 
Colo. 589, 125 Pac 508. 

[2-4] It is plain that the words "whether 
negligently or otherwise," in the statute, 
only emphasize the absolute liability im- 
posed, and that, instead of putting negligence 
In the statute as an element to be considered, 
these words exclude it To recover under 
this statute, plaintiff need not allege or prove 
negligence. The gist of the action Is the 
setting out or causing of the fire by (]U)erat- 
ing the road. Negligence is eliminated. It 
is such a liability that is fixed by the statute, 
and it is an action to recover on such a 11- 
abililT that is barred in two years. The ac- 
tion Instituted by plaintiff is not such an ac- 
tion. He did not attempt to bold the rail- 
road company under Its statutory liability 
for the destruction of the property by fire 
set out or caused by operating the road. 
What he did was to institute an action to 
recover damages for the destruction of prop- 
erty by Are negligently set out or caused by 
the company. The gist of his action was neg- 
ligence in setting out and causing the flre. 
He took upon himself the burden of proving 
this negligence. In the action instituted by 
him he>would not only have to prove that 
the railroad company set out or caused the 
flre, bnt also that it was set out or caused 
through the negligence of the company. The 
complaint states an ordinary cause of action 
for damages occasioned by the negligence of 
a defendant. It is familiar law that he who 
Is guilty of actionable negligence — that Is, 
the proximate cause of injury to another — 
may, in an appropriate action, be made to 
respond for the damage resulting to the In- 
jured party who is not chargeable with con- 
fributory negligence. The liability for such 
damage exists independent of statute, and 



ccArtalnly if can only be taken away, U at 
all, by statutory provisions that are expreai 
and clear. The statute In ' question does not 
create or comprehend a liability founded on 
negligence. The statutory liability Is im- 
posed whether negligence Is present or not 
Certainly a statute cannot take away or 
abolish something that It does not embrace 
either expressly or Impliedly, nor can the 
limitation of a statute bar an action on a 
liability which the statute does not compre^ 
hend^ The statute Imposes an absolute li- 
ability for damages by flre set out or caused 
by -operating a railroad, and Itantts the time 
within which an action may be begun f<Hr 
such damages. How can such a statute be 
said to Include the liability of a railroad 
company based upon its negligence In setting 
out or causing a fire, or to limit the time 
within whidi an action may be begun to re- 
cover damages for such negligence? Any 
other person or company is liable In an ac- 
tion based on negligence for' damages by flre 
negligently set out or caused. It cannot b« 
said that a statute imposing an uncondition- 
al liability for flre set out or caused in a 
particular manner, whether negligently or 
otherwise, exempts a railroad company from 
a liability' for negligence that all other per- 
sons must endnre, or that such a statute will 
favor a railroad company with a period of 
limitation not enjoyed by others who may be 
sued upon a like liability for negligence. It 
may be, though the fact does not appear from 
the complaint, that the alleged fire was set 
out or caused by operating the road. The de- 
fendant seems to treat the complaint as al- 
leging that fact If that was so, plaintiff, 
within the two years, might have begun an 
action to recover on the absolute liability 
Imposed. by the statute. It is not probable 
that within that time a plaintiff would en- 
deavor to recover damages in an action for 
negligence tiiat might be recovered in an 
action in which negligence cuts no part. 
That Is not saying, however, that a plaintiff 
cannot, if he chooses, nor can a defendant 
complain, if he does, take vrpon himself the 
needless burdeu of negligence. A plaintiff 
can recover such damages but once. If he 
recovers under the statute, his right of action 
for negligence is gone, and vice versa. If, 
however, the statutory right of action is 
barred by the limitation of two years, that 
fact certainly cannot bar his action for neg- 
ligence when the statute does not include 
or contemplate a liability for negligence, nor 
an action to enforce such liability. 

Our view of the statute of 1903 is ex- 
pressed in C. & F. Lumber Co. ▼. D. & B. O. 
R. R. Co., 17 Colo. App. 275, at page 288, 68 
Pac. 670, at page 674, wherein our Court of 
Appeals, In speaking of the statute of 1887, 
said: "In Railway Co. v. Henderson, 10 
Colo. 2 [13 Pac. 911], our Supreme Court, 
in construing the stock killing statute, says: 
'The statute is in our judgment simply cu- 
mulative. The object of the Legislature was 
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not to Interfere w!t6 the owner's existing 
rights, bnt, owing to the difficulty of estab- 
lishing negligence, to give him additional re- 
Met' This language Is, we think, equally 
applicable to the fire statute. Nowhere In 
the statutes, either within the fire statute It- 
self, or elsewhere, Is the slightest Intent man- 
ifested to substitute this for the common- 
law remedy of a party, and entirely abolish 
tile latter, and to so hold would In our opin- 
ion be a Judicial assumption without author- 
ity or snpport" The defendant concedes 
the correctness of that decision under the 
law of 1887, bnt contends, as we understand, 
that the addition of the words "whether neg- 
ligently or otherwise," in the statute of 1903, 
abolished the liability for negligence and the 
remedy based thereon, or perhaps its conten- 
tion is that these words show an Intent to 
abolish the pre-existing remedy for negli- 
gence As has been said, and as appears 
dear, these words have the effect and can 
serve no other purpose than to leave no 
doubt that the liability Imposed by the stat- 
ute exists whether the fire was caused by 
negligence or not so long as It was set out 
or caused by operating the road, or any part 
of It, and they thus made no change in the 
statute In that respect. British-Amer. Assur. 
Co. V. C. dc S. Ry. Co., supra. These words 
exclude negligence as an element In the doing 
of the act for which the statutory liability 
la imposed and from consideration in the 
use of the remedy afforded, and plainly they 
are not to be considered as relating to an- 
other liability end another remedy in which 
negligence is included as an element In 
other words, their use fs to exclude negli- 
gence from consideration In the liability 
created and the remedy afforded by the stat- 
ute, and not to abolish another right of ac- 
tion in which negligence is to be considered. 

The plaintiff was, therefore, by his com- 
plaint prosecuting a right of action to which 
he was entitled and which did not appear on 
the face of the complaint to be barred by 
the two years statute of limitations in ques- 
tion. This being so, the ruling of the court 
In sustaining the demurrer was wrong, and 
the judgment Is therefore reversed, and the 
cause remanded, with Instructions to over- 
rule the demurrer and to proceed with the 
action in accordance with the views herein 
expressed and as the law provides. 

Reversed and remanded with instructions. 

WHITE and GARRIGUBS, JJ., concur. 



TOTTNQ V. PEOPLE. 

(Supreme Court of Colorado. March 3, 1913.) 

1. Criminai. Law (J 134*)— Change op Ven- 
tiB— Requisites of Application. 

Under Mills' Ann. St f 4613, which re- 
quires an application for a change of venue to 
1)6 by petition, verified by defendant, etc., an 



unverified motion, signed by accused's attor- 
neys, ia insufficient 

[Ed. Note.— For other cases, see Criminai 
Law, Cent Dig. H 243, 251, 252; Dec. Dig. | 

2. Cbiminai. Law (| 134*)— Change of 
Venue— Pebjudick of Judge— Pkoof Re- 
quired. 

Under Mills' Ann. St. g 4613, which pro- 
vides that on application for a change of 
venue, prejudice of the trial judge must be 
shown by the affidavits of at least two credible 
persons not related to defendant, affidavits' by 
accused's attorneys, stating a belief that ac- 
cused cannot have a fair and impartial trial 
because of the prejudice and bias against him 
of the presiding judge, is insufficient. 

[Ed. Note. — For other cases, see Criminal 
Law^ Cent Dig. {| 243, 251, 2S2; Dec. Dig. i 

3. Cbiminai, Law (| 193*)- Fobueb "Jeop- 
ABDT"— Constitutional Law. 

Under Const, art 2, { 18, which provides 
that no person shall be twice put in jeopardy 
for the same offense, but that, if judgment be 
reversed for error in law, he shall not be deem- 
ed to have been in jeopardy, on such a reversal 
one accused of murder stands as though there 
never had been a former trial; his second trial 
ia de novo; and hence on reversal of conviction 
of murder in the second degree, and on a new 
trial, accused can be again tried for murder in 
the first degree. 

[Ed. Note.— £^or other cases, see Criminal 
Law, Cent Dig. { 378; Dec. Dig. { 193.* 

For other definitions, see Words and Phras- 
es, VOL 4, pp. 3802-3811; voL 8, p. 7694.] 

4. CoDBTs (S 92*)— Appellate CocBta — 
Dicta. 

Expressions of the Supreme Court in an 
opinion are in no sense authority upon a prop- 
osition which was not properly before the 
court for determination. 

[Ed. Note. — For other cases, see Courts, 
Cent. Dig. § 335; Dec. Dig. § 92.»] 

8. Cbimiwal Law (| 759*)— Instbuotioh*— 
Mauox. 

In a mnrder trial, an instruction that 
when a Icilling is done with a deadly weapon, 
etc., maUce may be inferred, in the absence 
of proof that the act was done in necessary 
self-defense, etc., and the presumption will b« 
that the act was voluntary and committed with 
malice aforethought, was not erroneous as in- 
vading the jury's province for failure to state 
that the presumption obtains 'only where the 
killing has been shown to have been deliberate 
and unlawful, especially where other instruc- 
tions stated that malice was not a presumption 
of law, but a fact for the jury to determine 
from the evidence under the instructions of the 
court etc 

^ [Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. {{ 1737, 1738, 1790-1793; Dea 
Dig. I 758.*] 

6. Criminal Law (J 829*)- Instbuctionb— 
Refusal— Mattes Covebbd. 

Instructions covered by those given are 
properly refused. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. i 2011; Dec. Dig. f 82f).*] 

7. Criminal Law (§§ 542, 543*)- Testimony 
at Former Tbial— Admissibility. 

On it appearing that witnesses who testi- 
fied at a former trial are beyond the jurisdic- 
tion of the court, or dead, their testimony, pre- 
served and identified by bill of exception, is 
admissible. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent. Dig. S| 1232, 1233, 1236; Dec Dig. 
§§ 542, 543.*] . ^ 
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8. Cbjminal Ia,w (| 1158*)— Appeai. akd 
Ebbob— Review-^Conclubivekess of Find- 
ing. 

A finding by a trial court that a witness 
who testified on a former trial was beyond the 
jurisdiction of the court, and that other former 
witnesses were dead, thus making the testimony 
of sucb witnesses admissible, will not be dis- 
turbed by the Supreme Court on writ of er- 
ror, if fairly supported by evidence. 

[Ed. Note.— For other cases, se* Criminal 
Law, Cent. Dig. {§ 3061-3066, 3070, 3071, 
3074; Dec. Dig. § 1158.*] 

En Banc. Error to District Court, Mont- 
rose County ; Sprigg Shackleford, Judge. 

Henry Young was convicted of murder In 
the second degree, and be brings error. Af- 
firmed. 

T. J. Black, of Montrose, and O. N. Hilton 
and Caesar A. Roberts, both of Denver, for 
plaintiff in error. Benjamin GrlQltb, Atty. 
Gen., and PhUlp W. MotbersUl, Asst Atty. 
Gen., for tbe People. 

BAII^T, J. This cause bas been in tbls 
court once before from a Judgment ou a ver- 
dict of conviction of murder In tbe second 
degree, which was reversed solely on a ques- 
tion of law. In that It was there held that 
the trial court failed to properly Instruct the 
Jury upon tbe matter of self-defense, on 
which reliance was had for acquittal. Young 
V. People, 47 Colo. 352, 107 Pac. 274. Upon 
a new trial the defendant was again con- 
victed of murder In tbe same degree, and 
brings tbe case here a second time for re- 
view, alleging numerous errors. On this re- 
view the defendant raises no question of tbe 
sufficiency of tbe testimony to support the 
verdict; indeed there is no room for such 
claim on any reasonable basis, as tbe testi- 
mony Is ample to support it, as it would 
have been had the verdict been one of murder 
in tbe first degree. The errors relied upon 
go mainly to questions of procedure, and re- 
late particularly to change of venue, former 
Jeopardy, and objections to Instructions giv- 
en and refused. 

[1,2] On October 24th, 1910, the day before 
the trial was to begin, according to a pre- 
vious setting, counsel for tbe defendant filed 
a motion to change tbe venue on tbe ground 
of bias and prejudice of the Judge. This mo- 
tion was supported by two affidavits, identi- 
cal In subject-matter and verified, respective- 
ly, by the two record attorneys of the de- 
fendant The motion was based specifically, 
as shown by tbe affidavits, on section 4613 
of 2 Mills' Annotated Statutes, and, omitting 
formal parts. Is as follows: 

"Comes now tbe defendant Henry Young 
and presents this bis motion and moves the 
court to change the venue of this cause to 
some other court of competent Jurisdiction 
in this county or some other county, or noti- 
fy and request the Judge of some other conrt, 
having Jurisdiction of a lllce offense to try 
tbe said cause, because the said presiding 



Judge the Hon. Sprigg Shackleford Is so bias- 
ed and prejudiced against this defendant 
that be cannot have a fair and impartial 
trial of bis said cause before said presiding 
Judge and in support of bis said motion 
tenders herewith tbe affidavit of two credible 
persons not related to thJs defendant" 

One of the affidavits was by O. N. Hilton, 
the other by T. J. Black, precisely allike ex- 
cept the name of the affiant Tbe Hilton affi* 
davit follows: 

"O. N. Hilton being duly sworn says on 
oath, that be is a citizen of tbe state of 
Colorado and bas been sucb cUizea for more 
than 20 years past ; that tbe defendant above 
named is on trial for a felony, being a crim- 
inal cause now pending in tbe district court 
of said county, before tbe Hon. Sprigg Shack- 
leford, the presiding Judge thereof; that it 
is the belief of affiant that the said defoid- 
ant Henry Young, cannot have a fair and 
impartial trial before tbe said presiding 
Judge, the Hon. Sprigg Sliackleford, because 
of tbe prejudice and bias of the said Judge 
against the said defendant; tliat tbls affi- 
ant is not in any manner related to tbe said 
defendant Henry Young and makes this affi- 
davit in accordance with section 4613 of 
Mills' Annotated Statutes of Colorado to 
show tbe prejudice of said judge against the 
said defendant Henry Young." Duly sworn 
and subscribed. 

These affidavits comprise tbe entire showing 
to support tbe motion, which was signed by 
the attorneys only. Under tlie statute this 
application is insufficient not only in form, 
but likewise In substance. The statute pro- 
vides, among other things, that: 

"Every application for a change of venae 
shall be by petition, verified by tbe affidavit 
of tbe defendant" etc. 

It Is at once apparent that tbe api^cation 
does not at all comply with the statute. It 
is not only not signed by tbe defendant but 
it is unverified. Veriflcation by the def«id- 
ant is a substantial requirement By this 
application no sworn complaint whatever 
against the trial Judge was presented. In 
the absence of a verified charge by the de- 
fendant in substantial conformity with tbe 
statute, the application is fatally defective. 
Furthermore, the section of the statute on 
which the application is 8i>eci]lcally based 
provides: 

"Third. When tbe Judge is in any wise In- 
terested or prejudiced, or shall have been of 
counsel in the cause, such prejudice of the 
Jndge must be shown by tbe affidavit of at 
least two credible persona not related to tbe 
defendant" 

How can it be fairly said that the preju- 
dice of the judge bas been shown whoi tbe 
only allegation Is tbe bare statement of a 
belief that the defendant cannot have a fair 
and Impartial trial, because of tbe prejudice 
and bias against him of the presiding Judge? 
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There Is no showing of fact yrtkiclb discloses 
that any such prejudice or bias actually ex- 
ists. The mere expression of ft bdief that 
the Judge would not give the defendant a fair 
and impartial trial, without the statement of 
a single fact upon which such belief is based, 
is in no sense a compliance with the require- 
ments of the statute, that the prejudice of 
the Judge must be shown. It would be a 
travesty upon Justice, and in direct conflict 
with sound common sense to permit such a 
showing to effect a change of venue in a 
criminal cause under such a statute. It has 
been the policy of this state from the earliest 
times to require the disclosure of sworn 
facts showing the prejudice of the Judge, and 
such facts must be sufficient to require the 
change. Under early statutes upon this sub- 
ject there was a specific requirement that the 
facts showing the prejudice be set forth in 
the application, and the affidavits filed In 
support thereof. The requirement under the 
present statute, that the prejudice of the 
Judge must be shown, is equivalent to that 
contained in the earlier ones. 

In the case of Solander v. PeopJe, 2 Colo. 
48, this court, passing upon an application 
for change of venue for prejudice of the 
Judge, said : 

"It Is plain that the petitioner must now 
set forth in his petition the ground upon 
which the venue may be changed, as, that the 
Judge or the inhabitants of the county are 
prejudiced against him, and also the facts 
which lead to the belief that such ground 
exists. Affidavits may be filed to show the 
truth of these facts, and If the ground upon 
which the change Is asked sufficiently ap- 
pears, the prayer of the petitioner will be 
granted; otherwise it should be denied. 

"In support of the allegation that the Judge 
was prejudiced against her, petitioner aver- 
red that she had heard that the Judge bad 
expressed the opinion that she was guilty of 
the crime charged, and that, at a former term 
of court, he had tried to prevent Her from 
prociiring bail In the cause. The mere state- 
ment that she had heard such rumors, there 
being no averment as to the truth of them, 
may be dismissed without comment" 

In MulUn v. People, 15 Colo. 437, 24 Pac. 
880, 9 I/. R. A. 566, 22 Am. St Rep. 414, 
speaking to this proposition, under the pres- 
ent statute, It was said: 

"In some Jurisdictions, when a change of 
venue Is asked on account of the prejudice 
at the presiding Judge, it Is not necessary 
to set forth in the petition the fact or facts 
on whlrtj the party bases his fears that he 
will not receive a fair trial In the court 
wherein the cause Is pending. But In this 
state such facts must be stated, although 
with not the same particularity as is requir- 
ed In cases In which the application is based 
upon the alleged prejudice of the inhabitants 
of the county." 

Our own authorities seem (Ae&r upon this 



point and we need not look elsewhere. The 
reason for sitch requirement Is obvious, else 
the mere filing of an application and affida- 
vits simply expressing a belief that, because 
of the bias and prejudice of the Judge, a fair 
and Impartial trial could not be had, would 
work a change of venue in any criminal 
cause. The statute Is Incapable of any such 
construction; its plain meaning is to the 
contrary. The hardship, delay and impos- 
BiblUty of bringing offenders to Justice In 
many cases. If' the venue might be thus read- 
ily and easily changed. Is manifest The 
motion was properly denied. 

[3] The defendant was convicted upon the 
first trial of murder in the second degree, 
on an information enlarging first degree mur- 
der. On writ of error from this court, the 
Judgment entered on that verdict was re- 
versed for failure of the trial court to fully 
instruct upon the subject of self-defense. On 
a second trial the defendant was again con- 
victed of murder in the second degree, the 
trial havln;; been conducted as though no 
previous trial had been had. The claim Is 
that having been once convicted of second 
degree murder, the defendant was by the 
verdict acquitted of first degree murder, and 
on a second trial could not be put in Jeop- 
ardy of punishment for a crime higher In 
degree than that of which he was first con- 
victed. 

By section 18 of article 2 of the Constitu- 
tion of the state, it is provided: 

"That no person shall be compelled to tes- 
tify against himself in a criminal case nor 
shall any person be twice put In Jeopardy 
for the same offense. If the Jury disagree, 
or if the Judgment be arrested after the ver- 
dict, or If the Judgment be reversed for er- 
ror In law, the accused shall not be deraned 
to have been in Jeopardy." 

This provision of the Constitution needs 
no construction; It Is as plain and clear as 
language can make It It means: First, If 
the Jury disagree, that the accused may be 
tried again upon the charge as if ' no trial 
had been had; second, tf the Judgment be 
arrested after the verdict for any reason, 
that the defendant shall be deemed not to 
have been in Jeopardy, and may be again 
tried as originally; and third, if the Judg- 
ment be reversed for error in law, that then 
the defendant shall be deemed not to have 
been In Jeopardy, and may be again tried 
under the information, upon every charge 
contained In it If the defendant in this 
case had not been in Jeopardy, and such Is 
declared to be the fact <upon the record, by 
this provision of the Constitution, the former 
Judgment having be«i' reversed for error in 
law, then he could be lawfully tried for and 
convicted of the highest degree of crime con- 
tained in the charge. Upon a reversal of a 
conviction for error of law, under this pro- 
vision, one accused of murder stands as 
though there never had been a former trial; 
his second trial is de novo. The same pre- 
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sumption of his innocence of any degree of 
unlawful homicide, although he has been 
convicted of one degree thereof, prevails as 
upon the first trial. The accused stands upon 
a second trial as though the former trial 
bad never taken place, and the state stands 
In precisely the same position. This is the 
evident purpose and intent of the framers of 
our Constitution. Unless it be assumed that 
the criminal lavs are designed to facilitate 
the escape from just punishment of those 
charged with offenses, instead of for the 
protection of society through punishment of 
those who violate its laws, the above inter- 
pretation must be accepted as correct. 

The argiuient advanced in the cases cited 
In behalf of the defendant in support of his 
position of former Jeopardy, is that a con- 
viction of a lesser degree of homicide is an 
acquittal of aU higher degrees of that crime. 
This is imdoubtedly true so long as that con- 
viction stands, for no one should be twice 
punished for the same offense. But where, 
as here, such conviction has been set aside, 
on review, for error in law committed by the 
trial court, then by the constitutional provi- 
sion under consideration the implied acquit- 
tal of the higher offense charged In the In- 
formation Is completely overthrown. 

It is to be noticed that seciion 18 of arti- 
cle 2, above quoted, upon the question of 
former Jeopardy, differs widely from corre- 
sponding provisions found in the Constitu- 
tions of those states where the doctrine is 
held that one convicted of murder in the sec- 
ond degree, under an information charging 
murder, cannot, on a new trial, be tried for 
a greater degree of crime than that of which 
he was first convicted. The Constitutions of 
states so holding simply have the provision. 
In substance, that no person shall be twice 
put in Jeopardy for the same offense. They 
do not have the further provision, found in 
our Constitution, that If the Judgment be re- 
versed for error in law the accused shall not 
be deemed to have been in Jeopardy. For this 
reason the cases from the various states, hold- 
ing as above Indicated, are not in point in 
determining the question of former Jeopardy 
under a constitutional provision such as ours 

Several of the states have either constitu- 
tional or statutory provisions in effect like 
the one now before us, and in those states it 
has been uniformly held that upon a new 
trial the accused cannot plead former Jeop- 
ardy, though the first trial resulted in a con- 
viction of a degree of crime less than the 
bigbeat one contained in the charge. The 
Oonstltutlon of Georgia (article 1, § 1, par. 8) 
provides: 

"No prison shall be put in Jeopardy of 
life, or liberty, more than once for the same 
offense, save on bis or her own motion for a 
new trial after convictioB, or in case of mis- 
trial." 

The case of Waller v. State, 104 Ga. 605, 
SO S. E. 835, was determined under this pro- 
vision. In that case Waller was indicted 



for the offense of murder, pQt upon trial and 
convicted of that offense. He moved for a 
new trial, and when this motion was denied, 
took the case to the Supreme Court, where 
the Judgment was reversed and a new trial 
granted. He was again tried in the lower 
court and convicted of voluntary manslaugh- 
ter, and the Judgment upon that verdict was 
also reversed and a new trial awarded. Up- 
on a third trial, when arraigned in the lower 
court, he filed pleas setting up that be had 
been acquitted of the crime of murder by the 
verdict of the Jury pronouncing him guilty 
of voluntary manslaughter, and could not 
therefore be again put in jeopardy on an in- 
dictment for murder, and submitted himself 
for reindictment for voluntary manslaughter. 
This plea was overruled and Waller convict- 
ed of voluntary manslaughter. He once more 
took the case to the Supreme Court for re- 
view of the question of former Jeopardy. In 
the course of its opinion on this proposition, 
the Supreme Court of that state said: 

"Prior to the Constitution of 1865 all of 
the constitutions of this state had read. In 
regard to this matter: 'No person shall be 
put In Jeopardy of life, or liberty, more than 
once for the same offense.' Under the same 
or a similar provision many courts had held 
that a person who had been tried for mur^ 
der, and convicted of a lower offense, was by 
the verdict acquitted of the higher offense 
and could not be again put upon trial for it 
When the constitutional convention of 1865 
met and organized, Charles J. Jenkins was 
appointed chairman of the committee to 
draft a new constitution. He was at that 
time a member of the Supreme Court of 
Georgia, and had served for several years. 
Judge Jenkins bad doubtless read the va- 
rious opinions of the courts and teztrwriters 
upon this question; and In order to put the 
question at rest in this state, he added to the 
provision of the older constitutions the 
words: 'Save on bis or her own motion for 
a new trial after conviction, or in case of 
mistriall' This addition was adopted by the 
convention • • • and forms part of our 
present Constitution. If, prior to its adop- 
tion, the accused had the absolute right to 
which many of the decisions above referred 
to held him entitled, this right has since that 
time existed only in a modified form. The 
state said to the accused: 'If you are indict- 
ed for a major offense and convicted of a 
minor, and a new trial is granted upon your 
own motion, you may be a second time tried 
for the major offense.' • • • The state, 
for the purpose of protecting society against 
crime and criminals, reserved the right to 
place more than once upon trial for the same 
offense persons accused of crime who had up- 
on their own motion been granted new trials. 
Waller made this motion for a new trial and 
obtained it with a knowledge of this constitu- 
tional proviidon. He therefore can not com- 
plain of his having been again put upon trial 
for murder, although tbe Jury may, in the 
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other trial, liave found Urn guilty ot man- 
Blaughter only." 

The Missouri Constitution provides: 

"That DO person shall he compelled to tes- 
tify against, himself in a criminal cause, nor 
shall any person, after being once acquitted 
by a Jury, he again, for the same offense, pnt 
In Jeopardy of life or liberty; • • • and 
If Judgment be arrested after verdict of guil- 
ty on a defective indictment, or if Judgment 
on a verdict of guilty be reversed for errof 
In law, nothing herein contained shall pre- 
vent a new trial of the prisoner on a proper 
indictment, or according to correct principles 
of law." Const art 2, f ^ 

In State v. Slmms, Tl Mo. 688, considering 
the qaestion of a plea of former Jeopardy 
under that provision, the court said : 

"As this cause will be remanded, it may 
be well to observe that section 10, of article 
13 of the ConsUtutlon of 1820, which pro- 
vldes that 'no person having once been aiv 
quitted by a Jury can, for the same offense, 
be again put in Jeopardy of life and limb,' 
* * * and under which the case of the 
State ▼. Ross [29 Mo. 32], supra, was decided, 
has been materially changed by section 23, 
article 2 of the Constitution of 1875, by the 
addition to what has been copied of the fol- 
lowing words: 'And if Judgment be arrested 
after verdict of guilty, on a defective Indict- 
ment or if Judgment on a verdict of guilty 
be reversed for error in law, nothing herein 
contained shall prevent a new trial of the 
prisoner on a proper indictment or according 
to correct principles of law.' The change thus 
made in the said section overthrows the rule 
laid down in the case of the State v. Boss, 
supra, that a person who is Indicted for mur- 
der in the first degree, if tried and convicted 
of murder in the second degree, which Judg- 
ment is reversed for error in law, cannot on 
a second trial be tried for murder In the 
first degree. They are equivalent to declar- 
ing that when such a Judgment Is reversed 
for error at law, the trial had is to be re- 
garded as a mis-trial, and that the cause 
when remanded is to be tried anew, and 
when remanded, that It Is put on the same 
footing as to a new trial as if the cause had 
been submitted to a Jury resulting in a mis- 
trial by the discharge of the Jury in conse- 
quence of their inability to agree on a ver- 
dict It Is difficult to conceive what other 
construction can be given to the words added 
to said section." 

In State v. Blllhigs, 140 Mo. 193, 41 S. W. 
778, si)eaking to this proposition. It was said: 

"It was held in State v. Ross, 29 Mo. 32, 
that one indicted for murder in the first de- 
gree, and put upon his trial, and convicted 
of murder In the second degree, and a new 
trial granted upon his application, could not 
legally be put upon trial again for murder 
in the first degree. But by article 2, section 
23, Constitution of Missouri, that decision is 
no longer law in this state. A defendant 
convicted of murder in the second degree 



under an Indictment for mordflt fn the flnt 
degree may now be awarded a new trial, 
and, when granted,' he may be again pnt up- 
on trial for murder In the first degree." 

In some states there Is a statute which 
has the same effect as our constltatlonal pro- 
vision, most of which are substantially In 
the words of the Indiana statute, which pro- 
vides as follows: 

"The granting of a new trial placM the 
parties in the same position as if no trial 
had been had; the former verdict cannot be 
used or referred to, either In the evidence or 
argument" 

In VeatCh v. State, 60 Ind. 291, in reference 
to a reversal of a conviction for manslaugh- 
ter under intfctment charging murder, on 
plea of former Jeopardy of the higher grades 
of the offense charged, the Supreme Court 
of Indiana had this to say: 

"On the trial, the defendant offered In 
evidence the record of the former conviction 
In the cause, "as proof of his former acquit- 
tal of murder in the first and second degrees, 
and for no other purpose,' but the evidence 
was excluded. 

"The theory of the appellant is, that the 
former verdict which was for manslaughter 
only, operated as an acquittal of murder In 
either of its degrees; and that, uiion a sab- 
sequent trial, he could not be convicted of 
murder in either degree. The Constitution, 
It is true, provides that 'no person shall be 
put in Jeopardy twice for the same offense.' 

"But there are many cases In which this 
constitutional provision is deemed to have 
been waived. Thus, if one is convicted of 
an offense, and obtains a new trial, either 
In the court In which the case is tried, or on 
appeal or writ of error, he is deemed to have 
waived the constitutional provision, and may, 
of course, be put upon trial the second time 
for the same offense, and so on as often as he 
obtains a new trial. The statute regulating 
criminal pleading and practice provides, that 
'Thf granting of a new trial places the par- 
ties in the same position as If no trial had 
been had; the former verdict cannot be used 
or referred to, either in the evidence or argu- 
ment' 2 R. S. 1876, p. 408, § 141. 

"Now, It would seem, that, if a party takes 
a new trial In a criminal case, he takes it on 
the terms prescribed by the statute, and con- 
sents to be placed 'in the same position as 
if no trial had been had.' If this Is so, where 
a party has been tried on an indictment for 
murder, and convicted of manslaughter, and 
has obtained a new trial, he may, upon the 
new trial, be convicted of murder; for, by 
obtaining the new trial, he consented to be 
placed in the same position as if no trial had 
been had. But, however this may be, the 
appellant was not Injured by the rejection of 
the evidence, for he was not convicted of 
murder, but of manslaughter only." 

In the case of Ex parte Bradley, 48 Ind. 
i548, the Supreme Court of that state, dls- 
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cusaing the question of fonner Jeopardy at 
conaiderable leiigth, under both the conunon 
law and the statute quoted above, upholds 
the rule that where the accused is convicted 
of murder In the second degree or manslaugh- 
ter under a charge of murder and secures a 
reversal of that Judgment, he may be again 
tried for murder In the first degree. In 
People v. Palmer, 109 N. Y. 415, 17 N. K 
213, 4 Am. St Rep. 477, Commonwealth v. 
Arnold, 83 Ky. 1, 4 Am. St Rep. 114, Brlggs 
▼. Commonwealth, 82 Ya. 554, and State v. 
McCord, 8 Kan. 232, 12 Am. Rep. 4G9, the 
same rule Is announced, all under statutes 
substantially like that of Indiana. In Re 
Somers, 31 Nev. 531, 103 Paa 1073, 24 L. R. 
A. (N. S.) 504, 135 Am. St Rep., 700, a case 
under a statute similar to those above re- 
ferred to, the Supreme Court of that state, 
reviewing at considerable length the author- 
ities relative to former Jeopardy, overruled 
the contention of the defendant, that upon a 
new trial brought about by his own applica- 
tion he could not be tried for a higher de- 
gree of the offense than that of which he 
had been convicted. 

It becomes unnecessary, as already indicat- 
ed, to consider or comment on the many 
cases from various states announcing a dif- 
ferent rule, where the sole provision for con- 
sideration is in effect that no person shall 
be twice put in Jeopardy of life or liberty for 
the same offense, since such decisions can 
have no application to a like question, con- 
sidered under the peculiar provisions of our 
Constitution on this subject 

In several states, however, the rule is ui»- 
held that, upon a new trial, a previous con- 
viction having been set aside, the plea of 
former Jeopardy of the higher grades of the 
offense charged than the one on which con- 
viction was had, is unavailing, even without 
the aid of a constitutional provision such 
as ours, or statutory provisions similar to 
those heretofore considered, notably, in South 
Carohna, in State v. GiUis, 73 S. C. 318, 53 
S. E. 487, 5 L. R. A. (N. S.) 571, 114 Anl. St 
Rep. 95, 6 Ann. Cas. 993; Ohio, in State v. 
Behimer, 20 Ohio St. 572 ; Utah, In State v. 
Kessler, 15 Utah, 142, 49 Pac 293, 62 Am. 
St Rep. 911 ; Nebraska, in Bohauan v. State, 
18 Neb. 57, 24 N. W. 390, 53 Am. Rep. 791; 
Oklahoma, in Turner v. Territory of Okla- 
homa, 15 Okl. 557, 82 Pac. 650; and Vermont 
in State v. Braaey, 67 Vt 4C5, 32 AU. 238. 

In Trono v. United States, 199 U. S. 521, 
26 Sup. Ct 121, 50 L. ISd. 292, 4 Ann. Cas. 
773, the United States Supreme Court def- 
initely declared the same doctrine. In that 
ease the rule announced in People y. Palmer, 
supra, was specifically api^oved, and the 
statutory provision in New York, there under 
consideration, that 'the granting of a new 
trial places the party in the same position as 
if no trial had been had, and when a new 
trial is ordered It shall proceed in ell re- 
siiects as if no trial had been held,' was de- 



clared not to . contravene the constitutional 
provision that no person shall be twice put 
in Jeopardy for the same offense. The doc- 
trine of the Trono Case vras reaffirmed in 
Flemister v. United States, 207 U. S. 372, 28 
Sup. Ct 129, 52 h. Bd. 252. If, by sUtutory 
provision, a defendant may upon a new trial 
be lawfully held to answer to a higher de- 
gree of an offense than that of which former^ 
ly convicted, then certainly It is competent 
to so provide by a constitutional provision. 

[4] It Is urged by counsel for the defend- 
ant that by prevlooa opinions of this court 
a different rule from the one here stated has 
been Indicated. It is sufficient to say that 
never before has this court been called upon 
to directly consider or determine this ques- 
tion, and anything which may have been 
heretofore said. Indicative of a view contrary 
to that here declared, was purely incidental, 
and in cases where that question was not 
proi)erly before the court for determination. 
Such expressions are, therefore. In no sense 
authority upon the proposition. 

Of the instructions of the court. It Is com- 
plained generally that at this trial instruc- 
tions were again given which bad been con- 
demned in our former opinion, and that some 
which had l>een expressly approved were not 
given. A careful inspection of the record 
fails, in any true sense, to support these 
contentions. Of the three Instructions, which 
it is claimed were condemned in the former 
opinion. Young t. People, supra, this court 
spoke as follows: 

"The first instruction is the statutory defi- 
nition of Justifiable homicide, and the other 
two are mere negative Instructions, given on 
behalf of tlie people, specifically pointing out 
certain conditions, circumstances and situa- 
tions, under which the defendant may not 
avail himself of that defense. They do not 
purport to state the law of this subject in 
extenso, or with any degree of fullness. They 
were entirely proper for the purpose Intend- 
ed, but nnder the conflicting testimony, 
touching the facts Immediately surrounding 
the homicide itself, the defendant had a con- 
stitutional right to have a lucid, accurate 
and comprehensive statement by the court 
to the Jury of the law on the subject of self- 
defense from his standpoint, upon the suppo- 
sition that the Jury might believe, and ac- 
cept as true, bis testimony, and that of his 
witnesses, explanatory of the encounter 
which resulted In the death of Wilkinson." 

From the foregoing it is apparent that 
these Instructions were not condemned. 
They are declared to be entirely proper for 
the purpose intended. It was there further 
held, in substance, that the defendant was 
entitled to have affirmative instructions cov- 
ering the law of self-defense from his stand- 
point which were not given, and it was sole- 
ly because of the failure to so further In- 
struct that the former Judgment was revers- 
ed and the cause remanded. It is plain that 
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if upon the fonndr trial the conrt had, in 
addition to those instrnctlona, given instruc- 
tions embodying the defendant's right to act 
upon appearances, even though such appear- 
ances may have been deceptive, and also 
covering generally the rights of one claim- 
ing to act in self-defense, then the charge 
which contains these Instructions would not 
have been a proper subject of critidsm. On 
page 360 of 47 Colo., on page 277 of 107 
Pac, of the opinion in the former case, this 
court quoted two instructions, numbered 1 
and 5, which were .requested, by the de- 
fendant on the first trial and refused by the 
court, stating the law as to the rights of the 
defendant relative to self-defense as an- 
nounced in the opinion of the court, at page 
355 of 47 Colo., at page 275 of 107 Pa&, 
where it is said: 

"It is fundamental that the law of self- 
defense, which is emphatically a law of ne- 
cessity, involves the question of one's right 
to act upon appearances, even though such 
appearances may prove to have been decep- 
tive; also the question of whether the dan- 
ger is actual or only apparent, and as well 
the fact that actual danger is not necessary, 
in order to Justify one in acting in self-de- 
fense. Apparent necessity, if well grounded 
and of such a character as to appeal to a 
reasonable person, under like conditions and 
circumstances, as being sufficient to require 
action, Justifies the application of the doc- 
trine of self-defense to the same extent as 
actual or real necessity." 

In the former opinion the court did not 
Bpedflcally direct that these instructions, 
numbered 1 and 5, should have been given. 
What It did say, at page 361 of 47 Colo., at 
page 277 of 107 Pac, of that opinion, was 
this: 

"While we do not say that these particular 
Instructions should necessarily have been 
adopted, what we do say Is, that under the 
facts it is clear that proper instructions, ei- 
ther like those requested or their equivalent, 
covering the defendant's right to act upon 
appearances, that actual danger is not in- 
dispensable to warrant one acting in self- 
defense, and that the defendant, acting aa a 
reasonable person, had a right to judge for 
himself of the danger, should have been giv- 
en. A single Instruction covering this entire 
phase of the case could easily have been 
framed by the conrt for the jury." 

The inquiry of the court will now be di- 
rected, not to the question as to whether 
these specific Instructions were given, as 
there was no direction that they should be, 
but as to whether the court did in fact give 
instructions upon the law of self-defense, 
such as the defendant was entitled to have, 
and while it is asserted by counsel that no 
such Instructions were given, the record dis- 
closes the fact to be precisely the contrary. 
Instructions numbered 19 and 25, respective- 



ly, requested by the deteiaae at the trial, ware 
given, and fully and accurately state the 
law upon this subject They were quite as 
favorable to the def^dant as Svere instruc- 
tions numbered 1 and 5, which this court ap- 
proved. It eatlafactorlly am>ears fropi the 
whole record that all of the rights of the de- 
fendant, on his theory of the case upon the 
law of self-defenee, under the evidence ad- 
duced, were fully protected by the instruc- 
tions of the trial court in the present case, 
In strict compliance with the suggestions of 
this court in its former opinion. 

[E] Instruction number 4, given by the 
court, reads as follows: 

"The jury are Instructed that when the 
Idlllng is done with a deadly weapon, or 
weapon calculated to produce, and actually 
producing death, malice may be legitimately 
inferred In the absence of proof that the 
act was done in necessary self-defense or 
upon sufllcient provocation or cause, and the 
presumption in such case will be that the act 
was voluntary and committed with malice 
aforethought." 

This Is vigorously attacked as invading the 
province of the jury, for failure of the court 
to say that such presumption only obtains 
where the killing has been shown to bav« 
been deliberate and unlawful. The words, 
"In the absence of proof that the act was 
done in necessary self-defense or upon suffi- 
cient provocation or causes" characterize the 
killing as unlawful, and clearly, as we think, 
leave the question as to whether malice bad 
been shown as one of fact for the Jury, upon 
the whole testimony. If testimony was ad- 
duced showing or tending to show necessary 
self-defense, or sufficient provocation or 
cause for the act, then, under this instruc- 
tion, the jury was free to reach a conclu- 
sion upon the question of malice from all of 
the facts and circumstances before it. It 
was only In the entire absence of testimony 
showing or tending to show necessary self- 
defense, or sufficient provocation or some 
cause which Justified or explained the act, 
that the Jury was permitted, if they should 
see fit from all of the facts before them to 
do so, to draw the presumption of malice 
from the use of the weapon, to which the 
instruction referred. They were not in- 
structed that they should draw such a con- 
clusion, but advised merely that it would be 
legitimate to do so under the circumstances 
and' conditions suggested. So that the ques- 
tion of malice after all was left to the Jury 
to determine from the testimony as a fact. 
In other words, if the instruction had said, 
where the killing is unlawful, and done with 
a deadly weapon, malice may be implied, that 
clearly would have been proper; and In the 
present case we are of opinion that the 
words of limitation used in the Instruction 
given are equivalent to the use of the word 
"unlawful" to describe the character of the 
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MlMng referrefl to In the Instruction. Flir- 
thermore, tbe Jury were Instructed Bpon the 
question of malice as follows: 

"The court Instruct^ the Jury that malice 
is not a presumption of law, but a fact for 
the Jury to determine from the evidence, 
under the instructlona of the court." 

The Jury were also Instructed upon the 
question of Intent In this language: 

"The court instructs the Jury that the In- 
tention of the accused at the time of the 
killing, is to be ascertained by the jury upon 
the evidence, and cannot be made the sub- 
ject of legal presumption or Inference;" 

And further, the court, having theretofore 
Instructed the Jury that malice was one of 
the essential elements to be found from the 
testimony In order to convict the defendant 
of the crime of murder, Instructed as fol- 
lows: 

"The court instructs the Jury that to war- 
rant a conviction, each fact necessary to es- 
tablish the guilt of the accused must be 
proven by competent evidence beyond a rea- 
sonable doubt, and the facts and drcum- 
Btancee proven should not only be consistent 
with the guilt of the accused, but inconsistr 
ent with any other reasonable hypothesis or 
conclusion." 

These Instructions are sufficiently explicit 
upon the question, that malice was a fact to 
be proven and determined as a fact by the 
Jury, to remove any implication. In the in- 
atmction of wMcb complaint is made, that 
the Jury should as a matter of law Infer 
malice or intent to kill from any particular 
or special fact or circumstance. Further- 
more, this precise instruction has been spe- 
cifically approved by this court in Its opinion 
In the case of May v. People, reported in 8 
Colo. 210, 6 Pac. 816, where it, with other in- 
Btmctions quoted, is characterized as fol- 
lows: 

"The court gave the Jury 26 instructions, 
16 of which were upon the court's own mo- 
tion, the other 10 upon the motion of the 
counsel for the prisoner; and for the reason 
that, in my opinion, these Instructions fur- 
nish In themselves better proof of their cor- 
rectness, lucidity and comprehensiveness In 
their application to the facts of the case, 
and under our statutes relating to murder 
and manslaughter in force at that time, 
than could be made by any discussion of 
them simply with reference to the verdict 
complained of, they are inserted here In 
full." 

Repeatedly throughout the instructions 
the court directed that the Jury should make 
their findings upon the testimony in the 
case, and particularly directed the jury to 
treat and consider the Instructions as a se- 
ries, that no one instruction stated all the 
law, but that the instructions were to be 
taken and considered together as the law In 
governing the Jury In applying the law to 
the facts. The Jury could not have failed to 



understand,' from all of the instructions, 
that they were to determine the character 
of tMe'klillng, the question of Justification, 
and all the necessary elements to determine 
the guilt or innocence of the defendant from 
all of the facts and circumstances disclosed 
by the testimony, taken and considered as a 
whole. From a complete survey of the rec- 
ord, including all testimony Introduced and 
instructions given, we have no hesitancy iu 
reaching the conclusion that the giving of 
Instruction number 4 was not misleading, 
and that no prejudicial error was occasioned 
thereby. 

[6] The refusal of the trial court to give 
certain instructions asked on behalf of the 
defense is urged as a ground of complaint. 
There was no error in such refusal, since 
every proposition sought to be covered by 
those instructions was fairly covered by the 
Instructions which were given, and this coort 
has repeatedly declared that it is not error 
to refuse to give instructions which are 
merely cumulative. 

[7, 1] It is further urged that the testimo- 
ny of Gass, Taylor and Pitts, taken at the 
former trial, was improperly introduced In 
evidence at this trial. The testimony taken 
showed that the . witness Gass vras absent 
from the state, located In Missouri, beyond 
the Jurisdiction of the court, and that the 
witnesses Taylor and Pitts were dead. The 
questions of whether the absence of Gasa 
from the state, and the death of the witness- 
es Taylor and Pitts had been satisfactorily 
eetabllshed, was primarily a matter for the 
trial court, and that court having held that 
these matters were suflSdently shown, muA 
finding will not be disturbed if it Is fairly 
supported by the testimony. Upon this sub- 
ject we have carefully examined the record, 
and are satisfied that Uie findings of the 
court in this respect are supported by clear 
and convincing testimony. When these facts 
were established, then the testimony taken 
at the former trial, preserved and Idoitified 
by bill of exception, was clearly competent 
in evidence at this trial. The contention Is 
made that this testimony was introduced 
from stenographic notes. The record does 
not support this claim. On the contrary, it 
was from the bill of exception, made a part 
of the record at the former trial and used 
In this court upon review of that judgment, 
that the testimony of these three witnesses 
was read Into the present record. That tes- 
timony was duly authenticated, certtfied and 
sealed by the trial Judge, as bein; all of 
their testimony introduced at the former 
trial, both on direct and cross examination. 
The bin of exceptions was further identified 
by the official stenographer, who also testi- 
fied that It contained all the testimony of 
tliese three witnesses adduced, offered and 
received at the first trial. It was therefore 
properly received. Rico R. & M. Co. v. Mu^- 
grave^ 14 Colo. 79, 23 Pac. 458; Emerson 
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V. Burnett et id., 11 Colo. App. 86, S2 Pad 
782; 16 Cyc. 1088, 1096, and 1007, subject 
"Former EMdente." 

Other errors are assigTied, which we have 
carefully examined. They are without mer^ 
It and need not be further considered or dis- 
cussed. Upon the whole record, we are con- 
vinced that the defendant had a fair and im- 
partial trial, that the verdict was fully war- 
ranted under the law, upon the facts shown, 
and that the Judgment upon the verdict Is a 
just and proper one, which should not be 
disturbed. Judgment affirmed. 



BOARB OF COM'RS OF La.RIMER COUN- 

Tr V. ANNIS. 
(Supreme Court of Colorado. March 3, 1913.) 

1. Waikbb and Watbb Coubsks (| 152*)— 
Claimants of Water — Pbiobitiks — Vao- 
CE£oiNGs TO Decide. 

On an appeal from the decision of the 
trial court, sustaining a division between two 
counties of the fees of a referee in a proceed- 
ing to determine priorities among claimants 
of water for irrigation porposes, where it is 
contended that the proceeding was not an ini- 
tial proceeding, and therefore that the county 
could not be held liable under Rev. St. 1908, 
{ 3300, if the record does not disclose the na- 
ture and character of the proceedings, its regu- 
larity and validity cannot be determined, but 
the court will presume that the court below 
was acting within its jurisdiction. 

WEd. Note.— For other cases, see Waters and 
ater Courses, Cent. Dig. $§ 156, 157; Dec. 
Dig. I 152.*] 

2. Waters and Water Cottbses (| 162*)— 
Pbiobitixs of Claims— Decision sr Rkf- 

BBBB— AOIIONS FOB FEES. 

On an appeal to the district court from 
the decision of a board of county commission- 
ers not to pay the fees and expenses of a 
referee who had been appointed to adjudicate 
the rights of priorities to the use of water in 
a water district, an order requiring all per- 
sons, associations, and corporations aJGFected b; 
the decree to pay into the court their propor- 
tionate share of the expense involTed for use 
of the referee pending hearing, and that if the 
judgment rendered shall be sustained, the sum 
so recovered from the county is to be paid 
into court and repaid to the several contribu- 
tors, is not in effect an order for a double 
payment to the referee for his services and 
expenses, and the county cannot complain of 
such order, as it is not affected by it. 

WEd Note. — For other cases, see Waters and 
ater Courses, Cent. Dig. || 156, 157; Dee 
Dig. ! 152.*] 

Error to District Court, Larimer County; 
James E. Garrlgues, Judg& 

In the Matter of Water District No. 3, 
proceeding under the statute for the adju- 
dication of the rights of priority to the use of 
water for reservoir purposes in said district 
From a decision of the District Court diarg- 
ing Larimer County with certain fees earned 
by Frank J. Annls as referee, the Board of 
County Conunls-sioners of such county brings 
error. Affirmed. 

T. J. Leftwich, of Ft. Collins, for plaintiff 
In error. Lee & Aylesworth, of Ft Collins, 
for defendant In error. 



SCOOT, J. This case was sabniitted to the 
trial court upon an agreed statement of fact. 
From this it appears that on the 4th day of 
October, 1902, the defendant In error was 
appointed by the district court of Larimer 
county, as referee In the Matter ot Water 
District No. 3, proceeding under the statute 
In such case provided for the adjudication of 
the rights of priorities to the use of water 
for reservoir purposes in said water district ; 
that in the discharge of his duties as such 
referee be rendered services for 125 days and 
which, at the statutory fee of $6 per day, 
amounted to $750; that he also Incurred ac- 
tual expenses, in addition thereto, in the sum 
of $986.20, making the total sum of the biU 
rendered $1,736.20. It appears, also, that 
this water district embraced parts of both 
Weld and Larimer counties; that the judge 
of the court acting under the direction of 
the statute, in that respect, approved the 
said account for services and expenses, and 
divided It Into two equal parts, as provided 
by statute la such case, and certified to each 
of the said counties its proportionate share 
in the sum of $868.10. It appears that this 
account was paid by Weld county, but was 
disallowed by the board of county commis- 
sioners of Larimer county, and from such ac- 
tion an appeal was talicen to the district court 
of that county. Upon the trial judgment was 
rendered in favor of the defendant in error 
for the amount claimed as against the coun- 
ty, which judgment is now before us for re- 
view, 

[1] The only serious objection to tbe judg- 
ment Is that the statute under which this 
proceeding was bad is Intended to apply to 
what counsel refers to as an "initial proceed- 
ing," whatever that may be; that the serv- 
ices of such referee were not rendered In 
such a proceeding, and therefore tbe public, 
and in this case the county, could not be held 
liable for the expense of the reference. It 
would seem to be the contention of counsel 
for the county that, where an adjudication 
had been once bad as to priorities In a dis- 
trict under the statute applicable, thereafter 
no other general adjudication of like charac- 
ter can be had, but that claims of adjust- 
ment, or for the establishment of priorities 
of water rights, must proceed as affecting 
purely private rights, and the expense Incur- 
red should be that of the individuals, corpo- 
rations or associations concerned. 

No authorities are cited In support of this 
contention. The referee was appointed in 
tills case, presumably under authority of sub- 
division B, c. 72, Rev. St 1908. The com- 
pensation for a referee is provided by section 
3300 as follows: 'The referee appointed in 
this act shall be paid the sum of six dollars 
per day while engaged in discharging his du- 
ties as herein provided, and also his reason- 
able and necessary expenses and mileage at 
the rate of ten cents for each mile actually 
and necessarily traveled by him In going and 
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coming in the discbarge of Us duties as sncli 
referee, which said per diem allowance, ex- 
penses and mileage shall be paid out of the 
treasury of the county in which such water 
district shall lie. If it be contained in one 
county, and if audi water district shall ex- 
tend into two or more counties, then in equal 
parts thereoi^ sliall he paid out of the treas- 
ury of such county into which such district 
shall extend. He shall keep a Just and true 
account of his services, expenses and mileage 
and present the same from time to time to 
the district conrt, or Judge in vacation veri- 
fying the same by oath, and the Judge, If 
he find the same correct and Just, shall veri- 
fy his approval thereof thereon, and the 
same shall thereupon be allowed by the 
board of county commissioners of the county 
In which said water district shall lie, but If 
said water district extend Into two or more 
counties, he shall receive from the clerk of 
the district court separate certificates, under 
seal of the court, showing the amount due 
him from each county, upon which certificate 
the board of county commissioners of the re- 
spective counties shall allow the same on 
presentation thereof." 

The agreed statement of fact as to a for- 
mer proceeding in relation to the adjudica- 
tion of water rights in said water district 
No. 3, is. In substance, as follows: On or 
about the 1st day of August, 1879, proceed- 
ings were Instituted in that county entitled, 
"In the Matter of a Certain Petition for Ad- 
judication of Priorities of Rights to Use of 
Water for Irrigation in Water District No. 
3"; that a decree therein was entered on 
the 11th day of April, 1882, adjudicating cer- 
tain water rights in said district; that sub- 
sequent to the day last named certain per- 
sons interested petitioned for a further ad- 
judication of water rights in said district, 
and that these proceedings culminated in a 
decree of that court on the 11th day of 
April, 1884, and which decree determined 
the respective rights of all persons who had 
applied In said supplementary proceedings, 
save and except the rights of the Larimer 
County Ditch Company for Its ditches and 
reservoirs, and that the said proceedings 
were continued open with respect to said 
claimants, and leave given to adduce proof 
of the completion of said ditches and res- 
ervoirs, and of the application of water by 
such means to a beneficial use; that after- 
ward such proof was adduced and a decree 
entered adjudicating the rights of said claim- 
ants with respect thereto, on October 12, 
1886. Further, that the proceeding leading 
up to the decree of November 11, 1882, and 
all subsequent proceedings thereto, were num- 
bered 320 of the serial numbers of the cases 
filed in that court The agreed statement 
then sets forth certain named priorities and 
awards, under the last two named supple- 
mentary decrees, but thes6 are not Identical 
with the priorities and claimants Involved 



In the proceeding under consideration. It is 
further stipulated that all of these several 
rights were numbered with respect to the 
decree entered April 11, 1882, which required 
the rmumberlng of all priorities decreed be- 
tween the 1st day of August, 1870, and the 
12th day of October, 1886. It is further 
agreed that the adjudication proceeding in 
which the defendant In error was referee 
concerned no rights which antedated the en- 
try of the original decree of April 11, 1882, 
and concerned only such rights for storage 
purposes as had their Inception subsequent to 
the last-named date, except the Windsor Lake 
reservoir, owned by the claimants In these 
proceedings, upon which reservoir work was 
commenced between the 1st and 15th days 
of February, 1882, by the construction of an 
outlet ditch, the said reservoir being a natU" 
ral basin having been filled for the first time 
during the year 1882, and subsequent to 
April 11th, and also excepting reservoirs 2, 
3, and 4 of the Larimer County Ditch Com- 
pany, work whereon was commenced April 
21, 1881, and not completed or In operation 
until after the 11th day of April, 1882. The 
priorities of the reservoir In the proceedings 
In which this plalntlfT was referee were num- 
bered and considered Independently of said 
former proceedings; also that, in the pro- 
ceedings which culminated in a decree dated 
December 9, 1904, 64 separate reservoir pri- 
orities were awarded, 10 of which antedated 
the 11th day of April, 1884, priorities No. 
10 for the Richards reservoir, belonging to 
the Water Supply & Storage Company, being 
of the date of January 17, 1884, and that 15 
of said priorities so awarded antedated the 
12th day of October, 1886. priorities No. 15 
belonging to reservc^r claimants No. 8, the 
Dickson Cafion Ditch ft Reservoir Company 
for the Dickson CaQon reservoir being dated 
October 8, 1885, which priority Is the last- 
numbered priority prior In time to four 
years subsequent to the date of the entry <rf 
the decree of April 11, 1884. 

This is all the information before this 
court for Its consideration of the contention 
of counsel for the county, as it relates to 
prior proceedings in adjudication. 

There seems to have been 32 water priori- 
ties Involved In the proceeding in which the 
defendant in error acted as referee, owned by 
as many different persons, associatl<Mi8, and 
corporations. But the record does not dis- 
close the nature and character of such pro- 
ceeding, so as to convey even a suggestion 
of the issues Involved or the scope of the 
action. There is certainly not sufficient in 
the showing here to enable this court to re- 
view that case so as to determine the regu- 
larity and validity of the proceeding, even 
were it proper to do so in this case. We 
must therefore presume, for the purpose of 
this action, that the court was acting within 
Its Jurisdiction, and that all parties were 
within their rights. No objection Is pre- 
sented here and no right asserted by any 
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claimant of a water right In tbat water dis- 
trict, and we can scarcely sustain the con- 
tention of the county wlthont declaring the 
court to have been wlthont jurisdiction In 
rendering the decree In that case. 

[2] The court also entered an order re- 
quiring all of the persons, associations, and 
corporations affected by the decree to pay 
Into the court their proportionate share of 
the expense herein Involved, for use of the 
defendant In error, pending this hearing, and 
that U the Judgment In this case rendered 
shall be sustained, the sum so recovered 
from the county Is to be paid Into court and 
in the manner provided In the order, and re- 
paid to the several contributors. It Is con- 
tended that such order is in effect a doable 
payment to the defendant In error for his 
services and expenses. This contention la 
not tenable. Besides It Is not for the county 
to complain of such order, for It Is In no 
wise affected by It. 

Complaint Is further made that the item 
of stenographer's fees In the account so al- 
lowed by the court Is excessive. The court 
made a finding, and made Its certificate of 
such finding, as required by the statute. We 
see no reason to disturb it 

The Judgment Is affirmed. 

HUSSEnt, G. J., and HXLI^ J., concur. 



(23 Colo. App. 2:.< 

WTOMINO NAT. BANK et aL ▼. SHIPPEY. 

(Court of Appeals of Colorado. Jan. 13, 1913.) 

1. Appeakancb (I 25*) — Gshxbai. Affkab- 
AKCE— Effect. 

One by a general appearance waived its 
light to complain of its being brougbt in as a 
party by an amended ctmplaiot, instead of by a 
supplemental complaint. 

[Ed. Note. — For other cases, see Appearance, 
Cent Dig. §i 144-153 ; Dec. Dig. g 25.»] 

2. BxBCTjnoN (8 172*) — Saix — Belief 
AoAiNSi— Complaint. 

The complaint seeking relief on the ground 
of nonexistence of W. as a corporation, when 
execution issued, against sale to F. under exe- 
cution, ipsned at the instance of F., on judg- 
ment of W. against plaintiff, sfaoold negative the 
assignment to F. of the judgment either by W. 
prior to its dissolution, or thereafter by Its 
legal successor. 

[Ed. Note.— For other cases, see Execution, 
Cent Dig. !g 51»-63»; Dec. Wg. g 172.*} 

8. Judgment (5 840*)— Sale— Assignment of 

JUOOMENT— RECOBD. 

As regards validity of a sale under exe- 
cution at instance of the assignee of the judg- 
ment, or the successor of the one in whose favor 
the judgment was rendered, it is not necessary 
that evidence of the assignment or of the succes- 
sor's right should have l>een lodged either in the 
court in which the judgment was rendered or 
elsewhere. 

[Ed. Note. — ^For other cases, see Judgment, 
Cent Dig. S 1B38; Dec. Dig. g 840.*] 

4. Corporations (g 617*) — Dissolxttion — 
Pbopebtt Bights— Presumption. 

That a corporation had ceased to exist, as 
■nch, before issuance of execution on a judg- 
ment in its favor, under which sale was made. 



does not even raise a presumption that Its prop- 
er^ rights bad been forfeited, or that it bad no 
successor in Interest with authority to enforce 
its claims. 

[Ed. Note.— For other cases, see Corporations, 
Cent Dig. gg 2448-2456; Dec Dig. g 617.*] 
6. Judgment (g 668*)— Oonolusivbnesb— Par- 
ties Not Apfkabing. 

One in favor of whom a judgment was ren- 
dered iiaving been made a defendant, in a suit 
by the Judgment debtor for relief against sale 
under execution issued on the judgment at in- 
stance of a third person, on the ground of snch 
person having no Interest In the judgment, and 
having made no appearance, cannot thereafter 
l>e in a position to collect the judgment; the 
decision being in favor of such third person. 

[Ed. Note.— For other cases, see Judgment. 
Cent Dig. gg 1181-1183, 1188; Deo. Dig. | 

6. Limitation or Actions (g 6*)— Extendino 
Period— EJffect on Existing Judgment. 

A statute extending the period of limita- 
tions on judgments applies to a judgment al- 
ready rendered, but not barred under the <dd 
statute at the time the new statute is passed. 

[Bid. Note. — For other cases, see Limitation 
of Actions, Cent Dig. gg Ifr^l; Dee Dig. | 

7. Appeal and Ebeob (g 117&*)— BsvsBaAi. 

WITH DIBECTIONS. 

Plaintiff having had ample opportunity to 
state a cause of action, having filed four amend- 
ed complaints, and the last one failing to state 
a cause of action, the judgment overruling de- 
murrer thereto will be reversed, with direction 
to dismiss the action. 

[Bd. Note.— For other cases, see Appeal and 
Error, Cent Dig. gg 4588-4590; Deo. Dig. | 
1176.*] 

Appeal from Latimer County Court; 01 
V. Benson, Judge. 

Action by John T. Shlppey against the 
Wyoming National Bank and another. From 
a Judgment overruling a demurrer to an 
amended complaint, defendants appeal. Re- 
versed, with direction to dismiss. 

See, also, 21 Colo. App. 78, 120 Pac: 1128. 

Annls & Stow, of Ft Collins, for appel- 
lants. Rhodes, Temple & Foster, of Ft Col- 
lins, for appellee. 

CUNNINGHAM, J. This action was brought 
by the appellee, Bhipi)ey, In the county court 
for the purpose of canceling a certain Judg- 
ment rendered against him in favor of the 
Wyoming National Bantt, and to recall an 
execution that had been Issued on said 
Judgment at the Instance of the appellant 
the B^rst National Bank, and for other re- 
lief not necessary to state. Five complaints 
In all were filed by the plaintiff, the case 
being finally submitted upon his fourth 
amended complaint, to which the appellant 
the First National Bank filed a general de- 
murrer. This demurrer was overruled, and, 
said appellant electing to plead no further. 
Judgment went In favor of the plaUitiff, ap- 
pellee here. No appearance was ever made 
by the Wyoming National Bank. 

Certain defenses are found in the original 
complaint, which, being omitted from the 
fourth amended complaint, need not be con- 
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ridered. It BSay be said, however, that in 
the original complaint the Wyoming Nation- 
al Bank was made the sole defendant. 
Thereafter, and before any appearance had 
been made, the plaintiff filed an amended 
complaint, making the EUrst National Bank 
a party defendant, and charging that said 
bank had, at a sale on execution made to 
satisfy said judgment in favor of the Wyo* 
mlng National Bank and against appellee, 
purchased certain real estate belonging to 
appellee, and this notwithstanding the ap- 
pellee had filed a Us pendens at the time of 
the institution of his suit, and before sale 
of the property had been made. 

[1] The First National Bank, after enter- 
ing a general appearance, contends that It 
could not, in the circumstances of this case, 
properly be brought In by an amended com- 
plaint, bat could only be made a party to 
the action. If at all, by a supplemental plead- 
ing. It Is probable that a supplemental com- 
plaint v:ouId have been the better practice, 
but we are disposed to think that appellant 
the First National Bank has, by appearing 
generally, waived its right to complain of 
the procedure followed. 

[2-1] 1. The fourth amended complaint at- 
tempts to state two causes of action: the 
first, in substance, charging that the execu- 
tion was void because of the nonexistence of 
the Wyoming National Bank, the original 
Judgment creditor, as a corporation, at the 
time execution Issned. The pleader falls, 
however, to allege when said bank went out 
of existence further than that it was some 
time "subsequent to the securing Of said 
Jndgment," meaning the Judgment against 
the appellee here involved. There seems to 
be no question about the validity of the 
Jndgment when same was originally render- 
ed against Shippey. Therefore at one time 
he was liable thereon. Hence the burden is 
upon him to allege and prove facts which 
render the sale of his land to the First Na- 
tional Bank in satisfaction of that Judg- 
ment void or voidable before he is entitled 
to relief. Appellee in his complaint nowhere 
negatives the assignment of the Judgment by 
the Wyoming National Bank to the First 
National Bank prior to. the dissolution of 
the former corporation, or by its legal suc- 
cessors. It is alleged that no such assign- 
ment was made a matter of record. Our 
attention has been called to no statute or 
other authority requiring the assignee or 
successor of the Wyoming National Bank to 
lodge the evidence of an assignment of the 
Judgment or proof of his right thereto in the 
court in which the Judgment was given or 
elsewhere. Even if the Wyoming National 
Bank had ceased to exist as a corporation, 
that fact does not even raise a presumption 
that its property rights had been forfeited, 
or that it had no successor in interest with 
Kiiffldent authority to enforce its claims. 



We discover - la the foortb amended com- 
plaint no allegation which, under the most 
liberal oonstruction in favor of the pleader, 
can be held as an allegation that the First 
National Bank was not at the time the ex- 
ecution was sued out the owner of said 
Judgm«it If the Judgment was not barred 
by the statute of limitations plead in the 
second cause of action, to which we will latr 
er call attention, Shippey should pay the 
same to the Fhrst National Bank, rather 
than to the Wyoming National Bank, so far 
as the pleadings indicate, providing he is 
thereby entirely relieved from further lia- 
bility on the Jndgment The Wyoming Na- 
tional Bank, having been made a party to 
the suit, and having made no appearanoev 
can never be In a position hereafter to col- 
lect the Jndgment, even granting that corpo- 
ration or its successor still exists. Courts 
are not disposed to look with favor upon 
nice technicalities that are put forward for 
the purpose of relieving against a meritori- 
ous obligation. 

[I] 2. The second cause of action of the 
fourth amended complaint consists of a plea 
of the statute of limitations. Assuming, but 
not deciding, that the act of 1891 fixed the 
life of Judgments at ten years, as contended 
by appellee^ rather than 20 years, the appel- 
lee cannot Invoke the same for the rea- 
sons pointed out by us In the case of Har- 
rington V. Anderson et al., 130 Pac. 616, onr 
number 3,916, the opinion in whi(di has Jiut 
been handed down. 

[J] We therefore conclude that appellants' 
demurrer to plaintiff's complaint was good, 
and that the trial court ought to have sus- 
tained the sam& The judgment will be 
reversed, and in view of the record, which 
discloses that the plaintiff has been given 
ample opportunity to state a cause of action, 
having been permitted to file four amended 
complaints, the trial court is instructed to 
enter an order dismissing the action at 
plaintiff's costs. 

Reversed, with directions. 



LITTLB V. LITTLE et al 

(Court of Appeals of Colorado. March 10, 
1913.) 

1. Deeos (S 194*)— Possession of pBOPBaiT 
— Presumption ot Delivebt. 

Possession under a recorded deed, valid 
on its face, is presumptive evidence of its de- 
livery, and imposes on one denjing the same 
the burden of showing nondelivery. 

[Ed. Note.— For other cases, see Deeds, Cent 
Dig. {§ 574-583, 623, 634; Dec. Dig. { 194.*] 

2. Deeds (g 106*) — Execution and Dkuv- 
EBY— Burden or Pboof— Debd bt Bi<ood 
Relative. 

No presumption of invaUdtty attaches to 
a deed from one blood relative to another sim- 
ply because of such relationship; but when 
such a deed Is attacked upon grounds of fraud, 
undue inflaence, mental weakness, etc., the 
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bnrdeii <of' proof ' is sMfted t^ the nantee'to 
show U>e execation ajui deliver; of tbe 4e«d 
to hare been in good faith. 

[Ed. Note.— For other cases, see Deedei, Cent. 
Dig. K 587-593, 649; Dec. Dig. | 196. *1 

3. Trial (§ 25*)— Eight to Open and Close 
— Waiveh. 

Where defendant proceeds to introduce erl- 
dence after an erroneous ruling that the burden 
of proof is upon him, he does not thereby 
waive his right to insist on the plaintiffs open- 
ing and closing the case and goin^ forward 
with their evidence to snatain the issue ten- 
dered by their complaint. 

[Eld. Note.— For other cases, see Trial, Cent. 
Dig. K 44^76; Dec. Di«. { 2{5.»] 

4. Apfkai. and BSbbob (| 1046*)— Habiclesb 

£rBOB— RULIMO AS TO BUBDEN OF PbOOF. 

In an action to cancel a deed, the error in 
a ruling that the burden was on defendant to 
■how delivery of the deed, 'uaA to open and 
elose the case, is prejudicial, since, if defendant 
bad remained passive after the court's ruling, 
a decree would have been rendered in favor of 
plaintiffs, and plaintiffs Introduced no evidence. 
[EM. Note. — For other cases, see Appeal end 
Error, Cent Dig. fij 4128-^131, 4134; Dec 
Dig. i 1046.*] 

5. Deeds (J 200*)-rWBnTBN Statbmjiiix Ao- 
compantino Deed. 

In an action to cancel a deed on the ground 
that it was not delivered during the life of 
the grantor, a written statement, signed by the 
grantor, that she delivers to a person to whom 
the statement is addressed as agent of the 
grantee a warranty deed of the property, that 
the deed is to take effect immediate, bat not 
to be recorded until after her . decease, and 
which is signed by the grantee under a state- 
ment accepting the conveyance, is admissible in 
evidence. 

[Ed. Note.— For other eases, see Deeds, Cenl 
Dig. i 601; Dec Dig. i 200.*] 

6. Deeds (| 200*)— Cboss-ExaWhatiow as 

TO VeBBAL I-N8TBIT0TI0N8. 

Where, i« an action to. cancel a deed on 
the ground that it was never delivered during 
the lifetime of the grantor, a written state- 
ment of the grantee, addressed to an agent of 
tlie grantor, to the effect that she delivers to 
him a deed of the piopertiy which is to be de- 
livered to the grantee after the grantor's death, 
IS offered in evidence, and the agent is placed on 
the witness stand, cross-examination as to what 
his verbal instructions were, and what he would 
have done with the deed in case the grantee 
had died before the grantor, was inadmissible. 
[Ed. Note. — For other cases, see Deeds, Cent. 
Dig. f 601: Dec. Dig. { 200.*] 

7. t>EED8 (I 208*)— DEUVEBT— StTFnCIENCT 
OF BVIDEWOK. 

In an action to cancel a deed on the ground 
that it was not delivered during the life of the 
grantor, evidence held not sufficient to warrant 
a decree for plaintiff, but the action should 
have been dismissed. 

[Kd. Note. — For other cases, see Deeds, Cent. 
Dig. ii 620-632; Dec Dig.i 208. 'i 

Appeal from District Court, Arapahoe 
Connty; Charles McOall, Judge. 

Action by Edna Pansy Little and another 
against John Harwood Little. JudgOient 
for plainUffs, and defendant appeals. Re- 
versed, with directions to dismiss. 

Caley & Ashbaugh, of Littleton, for appel- 
lant. Cnimp & jUlen, of Denver, for appel- 
lees. 



; HUHLBOTi J.- Thteactlon was tegftn Od- 
tobet 18, 1008, by plaintiffs (appellees) 
against defendant, and It was sought there- 
by to obtain « decree of the court canceling 
a certain warranty deed from Angelina Ut- 
tie to John Harwood Little, dated Febru- 
ary 20, 1907, recorded February 28, 1907, 
upon the gwrand as alleged In tlie complaint, 
that "said deed is void and of no force and 
effect whatever, because it was never de- 
livered to said John Harwood Little, Ihe 
grantee named therein, nor to any one for 
him, during the lifetime of the said Angelina 
Little." Other matters ar« stated In the 
complaint which will be unnecessary to no- 
tice for the reason that a decision upon the 
question of delivery of the deed Is decisive 
of this appeal. The answer of John Har- 
wood Little formed an Issue upon the alle- 
gations of the complaint concerning the de- 
livery to him of the warranty deed afore- 
said. The complaint does not allege, upon 
the part of grantor or grantee, any fraud, 
duress, deceit, want of consideration, or Im- 
proper motive relative to the execution, ac- 
knowledgment, and delivery of the deed. 

[1] When the case was called for trial, 
plaintiffs' counsel suggested to the court tha.t 
the burden of proof was on defendant, and 
asked that he be ruled to open and close ttie 
case. The defendant at once objected, but 
the court adopted plaintiffs' view and held 
that the burden of proof was on defendant 
to prove lawful delivery of the deed, and 
that It was his duty to open and close the 
case. Exceptions were saved to this ruling 
and preserved In the bin of excepOons. This 
ruling of the court was error and prejudicial 
to defendant's rights. It is the generally 
recognized rule that possession under a re- 
corded deed, valid on Its face. Is presumptive 
evidence of its delivery, and imposes on one 
denying the same the burden of shovring 
nondelivery. A few of the numerous cases 
holding to this rule are the following: 
Games v. Piatt, 41 N. T. Super. Ct (9 Jones 
& a.) 4.15; Ward T. Ward, 43 W. Va. 1, 26 
S. E. 542; Kerr ▼. Freeman, 83 Miss." 292; 
Oliver V. Oliver, 110 111. 119; Roberts ▼. 
Swearlngen, 8 Neb. 363, 1 N. W. 805; New- 
lln V. Beard, 6 W. Va. 110. The evidence la 
undisputed that defendant was In possession 
of the premises under this deed, and that 
the same bad been lawfully signed and ac- 
knowledged by the grantor, and after her 
death duly recorded. 

[2] The record shows that the relation- 
ship of grandmother and grandson existed 
between the parties to the deed, and Justi- 
fies a fair Inference that the consideration 
for the deed was a valuable one, as contra- 
distinguished from a good consideration bas- 
ed solely upon love or affection. We have 
been cited to no authority, and know of 
none, which Indulges a presumption of in- 
validity against, or casts suspicion upon, a 
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deed frcKO one blood relative to anotber sim- 
ply because of such reIatloiisbli», When 
such deeds, howerer, are attacked upon 
grounds of fraud, undue influence, mental 
weakness, eta, it seems to. be tbe generally 
accepted rule that tbe burden of proof is 
sblfted to the grantee to show the execution 
and delivery of tbe deed to have been In 
good faith. As we read this record, there 
is no suggestion of tbe transaction culminat- 
ing in the deed being other than a fair, rea- 
sonable, and Just act on tbe part of grantor, 
much to ber credit, and showing her to be 
a woman of good principle and integrity. 

[3] Tbe fact that defendant proceeded to 
introduce evidence after the erroneous rul- 
ing of tbe court, we do not think was a 
waiver upon bis part of his right to insist 
on the plaintiffs opening and closing the case 
and going forward with their evidence to 
sustain the Issue tendered by their com- 
plaint Tbe following excerpt is from Shaw 
V. Abbott, 60 N. H. 564 : "Nor was the bur- 
den of proof changed by tbe fact that tbe 
plaintiff claimed and was allowed tbe right 
to open and close. Although tbe right to 
open and close may be determined by the 
burden of proof (Judge of Probate v. Stone, 
44 N. H. 593) and has sometimes been allow- 
ed on condition of assuming it (Schoff v. 
Lalthe, 68 N. H. 503), the exercise of the 
right to open and close Is not necessarily an 
assumption of the burden of proof." Also 
section 226, Thompson on Trials (2d Ed.) 
viz.: "This right (to open and close) In a 
dvil case has been deemed of such impor- 
tance that it has been the subject of a dis- 
tinct treatise by a distinguished law writer 
and Judge. It is tbe settled law in England, 
and In most, if not all, American Jurisdic- 
tions, that a deprivation of this right is sub- 
stantial error, which. If saved and properly 
presented by a bill of exceptions, will oper- 
ate to reverse a Judgment" 

[4] This rule being sanctioned by many 
respectable authorities, equally strong rea- 
sons exist for holding the error reversible 
where the one not holding tbe burden of 
proof is compelled by the court to assume 
tbe same, as was done In this case. It is 
obvious that, if defendant had remained 
passive after tbe court's ruling, a decree 
would have been rendered in favor of plain- 
tiffs. The injustice to defendant by this 
ruling is apparent from the record, as plain- 
tiffs introduced no witnesses nor documen- 
tary proof or evidence of any kind, but ob- 
tained a full decree In their favor without 
making any attempt whatever to establish 
by original evidence the nondelivery of tbe 
deed as pleaded by them. 

[I] Defendant offered In evidence tbe fol- 
lowing Instrument (Exhibit "b") viz. : "Iaw 
Offices of Samuel S. Large, Attorney and 
Counselor, 615, 616 and 617 Ernest and 
Cranmer Building, Denver, Colorado. Feb- 
ruary 28, 1906. Mr. Samuel S. Large, Den- , 



ver, Colorado — Dear tStr: Herewllli I de- 
liver to you as agent of my grandson, John 
Harwood little, warranty deed dated De- 
cember 19, 1906, signed and acknowledged 
by me, conveying to him tbe following prop- 
erty situated In Littleton, Arapahoe county, 
Colorado, viz.: Lots numbered one (1), two 
(2), three (3), four (4) and Ave (6), In block 
numbered twelve (12); also lots numbered 
one (1), two (2), and three (3), four (4)) flvo 
(B)i ' iAk (6) I and oovcn (7)) in block num- 



bered eigbteoi (18), all In Littleton, as pec 
plat recorded In the <^ce of the county clerk 
and recorder; also all that porticHi of tbe 
southeast quarter section seventeen <17), in 
township five (5), south of range sixty-eight 
(68) west, lying south of the center of the 
Platte river and west of the Bough and 
Ready Milling Company's land, containing 
five (5) acres more or less; also a piece of 
land commencing at a point forty-two (42) 
feet west of the northwest comer of block 
eighteen (18), as per recorded plat of Uttle- 
ton, from thence due north two hundred and 
fourteen feet (214 ft) to county road; from 
thence due west one hundred and forty-sev- 
en feet (147 ft) to millrace, from thence In 
southerly direction along tbe east side oC 
said millrace to a point two hundred and 
eighty-one feet (281 ft) due west of place of 
beginning; from thence due east to place 
of beginning. Also a piece of land describ- 
ed as foUows: Commencing at a point forty- 
two (42) feet due west of tbe northwest cor- 
ner of blodi eighteen (18), as per recorded 
plat of Littleton; from thence due east one 
hundred and seventy-two (172) feet to a 
point; from thence north one hundred and 
thirteen (113) feet to soiuth aide of Malinda 
street; from tbence in a northwesterly di- 
rection to the Intersection of south side of 
county road with Powers street which point 
is two hundred and fourteen (214) feet due 
north of place of beginning; from tbence 
due south two hundred and fourteen (214) 
feet to place of beginning ; tbe last two men- 
tioned pieces of land being the same as were 
deeded to John Harwood by Malinda A. Pow- 
ers and tbe Colorado Mortgage and Invest- 
ment (Company. This deed is to take effect 
in prses^itl, but not to be recorded until 
after my decease, and I am to have the 
privilege of occupancy of the said property 
during my lifetime, as part consideration of 
the said conveyance. [Signed] Angelina lit- 
tl& I hereby accept said conveyance and 
agree to the above. [Signed] John Harwood 
UtOe." 

Upon objection by plainUfts the same was 
excluded. This ruling was palpable error. 
In order to better understand tbe situation 
some matters appearing of record should be 
mentioned. The witness Large had been a 
close frioid of Angelina little and John Har- 
wood little for many years, during which 
time be had t>een their legal adviser, generally 
without charge; be bad drawn a number of 
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deeds and doctuncnta tor them ; and he drew 
three deeds from Angelina little to John 
Harwood Uttle, conveying the property de- 
scribed in the complaint, the first about July, 
1003, which was delivered to her, but Large 
never saw It afterwards and knew of no In- 
structions accompanying It The next was 
prepared In December, 1905, and EJxhlblt "b" 
was written at the same time but not signed 
until February 28, 1906. This deed was 
never signed, because It Included property 
not belonging to grantor. The next and last 
deed was prepared about February 20, 1906 
(Exhibit "a") and was signed and acknowl- 
edged by the grantor February 28, 1906. At 
the same time she signed Exhibit "b," which 
was also signed by John Harwood Little. 
Three or four days after February 28th, the 
deed and letter were handed to Mr. Large, 
and he retained them until February 7, 1907, 
at which time he handed the deed to defend- 
ant John Harwood Little. This was about 
four days after the death of grantor. Ex- 
hibit "b" is a clear, positive, and unambiguous 
recital of the exact Intention of Angelina 
Little and John Harwood Little as to the 
effect of the deed and the purpose to be ac- 
complished thereby. It Is not only signed 
by the grantor of the deed, but also bears 
the signature of the grantee. It Is too clear 
for argument that the conversations and dis- 
cussions between grantor and grantee, con- 
cerning the effect of said deed and its de- 
livery, had at the time or prior to Its execu- 
tion and depodt with Large, are merged In 
the writing, and their Intentions relative to 
the deed must be deduced therefrom. Ex- 
hibit "b" thus became the true and only 
guide in ascertaining such intentions. There 
Is no evidence tending to sliow that, after 
the letter and deed were delivered as above 
stated, any agreement, contract, or under- 
standing was had between the grantor and 
grantee, or between them or either of them 
and Large, changing in any manner the 
terms of such Instrument. Appellees object- 
ed to the introduction of Exhibit "b" in evi- 
dence, on the ground that the same was not 
admissible because of a pencil change In Its 
date, from December, 1905, to February 28, 
1906, and ticcause the body of the Instrument 
refers to a warranty deed dated December 
19, 1905, instead of to the date of the one 
In issue, viz., February 20, 1906. There Is 
nothing in this objection, as the undisputed 
evidence clearly shows that the instrument 
was originally written In 1905 for the pur- 
pose of being signed and delivered contem- 
poraneously with the warranty deed of 1905, 
which deed was never signed. It was not 
destroyed, but was held until the 28th day 
of February, 1906, on which date It was 
signed, together with the deed (Exhibit "a"), 
In the presence of the witness Large, and 
both deposited with him shortly after that 
time. The testimony of Large shows that 
before Exhibit "b" was signed he changed 
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the date of the same from December, 1905,- 
to February 28, 1906, and intended to change 
a recital therein, "December 19, 1905," to 
February 20, 1906, but overlooked the same. 
We think Exhibit "h" was the best possible 
evidence explanatory of the true intention 
of the parties In regard to the deed's execu- 
tion, acknowledgment, delivery, and deposit 
with Large. The record discloses no good 
reason why it should have been excluded. 

[I] Much cross^xamination was Indulged 
in tending to elicit from the witness Large 
what bis verbal Instructions were, and what 
be would hare done with the deed in case 
the grantee had died before the grantor, all 
of which was inadmissible. Griffis v. Payne, 
22 Tex. Olv. App. 519, 55 8. W. 757. Ap- 
pellees' counsel also repeatedly and persist- 
ently propounded questions to the witness 
Large tending to elldt from him admisskms 
that he held the deed under different con- 
ditions from those expressed in Exhibit "b" ; 
but the witness repeatedly and persistently 
testified that he held the deed exclusively 
under Its terms, and to the best of his ability 
performed his duty in strict conformity with 
the conditions therein expressed. 

The evidence shows that certain erasures 
were made in the deed after Large received 
the same, but this Is satisfactorily explained 
by the undisputed testimony of Large. Abont 
six months after Exhibits "a" and "b" were 
deposited with him, some lots known as the 
"cottage" lots, described in the deed, were 
sold to one Gill, and deeds given therefor, In 
which Angelina Little and Jobn Harwood 
Little were grantors. This information was 
conveyed to Large, and be obtained the con- 
sent and approval of both grantors to erase 
the description of that property from the 
deed in his possession, which he did with 
some kind of chemical. Large had consulted 
both of them as to making a new deed after 
the sale of the "cottage" property, and It 
was understood that he should do so; but, 
when be called on Angelina Little shortly 
before her death with reference to the matter, 
he recognized her falling condition and there- 
upon obtained her approval, as well as that of 
John Harwood Little, to make the erasure 
in question. 

In support of the proposition tliat the pos- 
session of property under a properly executed 
and recorded deed raises the presumption 
of lawful delivery, and that the burden is 
on him who alleges to the contrary to rebut 
such presumption, the following authorities, 
in addition to those already cited, are In 
point, viz.: Marvin v. Stlmpson, 23 Colo. 174, 
46 Pac. 673. The court says: "What is es- 
sential In law to constitute a delivery of 
a deed has been considered In many of the 
adjudged cases, and the generally accepted 
rule is that when, from the acts and agree- 
ments of the parties, the intention of the 
grantor to invest the grantee with the im- 
mediate ownership of the property, and of 
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the grantee to accept the game, Is manifest, 
auch intent and purpose Is sufficient to con- 
stitute a constructiTe deliveo' of the deed, 
even though the actual custody thereof re- 
mained in the grantor, or some third person." 
Also, Kyle T. Calmes, 2 Bliss. (1 How.) 121. 
The following from Cyc. vol. 18, p. 660, is 
supported by numerous authorities, yIe.: "The 
delivery of a deed by the grantor to a third 
person, to be held by him and delivered to 
the grantee upon the grantor's death, will 
operate as a valid delivery where there is 
no reservation on the pert of the latter of 
any control over the Instrument." See, also, 
McGalla v. Bane (O. C.) 45 Fed. 828: Corker 
V. Corker, 96 Cal. 308, 80 Pac. 541 ; Stewart 
V. Stewart, 6 Conn. 817; Goodpaster v. 
Leathers, 123 Ind. 121, 23 N. K 1090; Hln- 
son V. Bailey, 73 Iowa, 544, 85 N. W. 626, 6 
Am. St Rep. 700 ; Crooks v. Crooks, 34 Ohio 
St. 610; MilUcan v. MllUcan, 24 Tex. 426. 
From the last-dted case we extract the fol- 
lowing: "It (the disposition of tiie property 
by warranty deeds) could not be avoided, on 
the ground that it was a testamoitary dis- 
position of the property. * • ♦ The deeds 
in question importing an absolute transfer 
of the property, the burden of proving the 
contrary was on the plaintiffs; and we see 
nothing in the evidence to warrant the con- 
clnslon that they were not made and de- 
livered with the purpose and intention which 
appears upon their face, or that they did 
not have the full ^ect and operation to di- 
vest the grantor of the ownership, and vest 
it absolutely and presently in the donees." 
In Bury v. Young, 98 Cal. 446, 33 Pac. 338, 
86 Am. St Rep. 186, the court says: "Section 
767 of the Civil Code provides that a free- 
bold may commence dn future, and for that 
reason we are Inclined to recognize the views 
of Dixon, C. 3., In Prutsman v. Baker, 30 
Wis. 660, 11 Am. Rep. 692, as the true rule 
applicable to this class of cases in this state. 
We know of nothing in the Codes forbidding 



the doctrine annoonoBd In Oat case, to wit, 
that the grantor, upon the irrevocable de- 
livery of the deed to the depositary, there- 
upon constitutes such depositary the trustee 
of the grantee, and creates in himself a 
tenancy for life." Baker v. Baker, 169 111. 
394, 42 N. E. 867; Roberts v. Swearingen, 8 
Neb. 868, 1 N. W. 805. 

[7] Exhibit "b" speciacally recites that the 
deed shall take effect in prsesentl, but shall 
not be recorded until after the death of the 
grantor, and that the grantor shall have the 
privilege of occupancy of the premises dur- 
ing her lifetime. The record discloses that 
the witness Large fully and faithfully dis- 
charged the trust imposed on him by the 
terms of that instrument The evidence is 
undisputed that both Exhibits "a" and "b" 
were signed and executed by the grantor, 
and the latter by the grantee, {Hrlor to their 
deposit with Large; that the erasure from 
the deed, after its deposit with him, was 
done with the full approval and under the 
instructions of both grantor and grantee; 
that the changing of the date of Exhibit "b," 
by pen or peudl, from December, 1906, to 
February 28, 1906, is shown by the evidence 
to have been understood and approved of by 
both grantor and grantee, and the failure 
to change the recital in that instrument 
namely, "December 19, 1905," to February 
28, 1906, is convincingly shown by the record 
to have been a mere oversight ; and the evi- 
dence is equally clear that both grantor and 
grantee fully intended Exhibit "b," which 
was originally drawn in 1905, to be changed 
and used in the transaction of Ifebruary 28, 
1906. 

We are of the belief, from a full con- 
sideration of the record, that appellees' case 
is without merit. Therefore the Judgment 
will be reversed, with instruction to the dis- 
trict court to dismiss the action at the cost 
of plaintiffs. 

Reversed, with Instructions. 
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WESTERN LUMBER & POLE 00. T. CITT 
OF GOLDEN et aL 

(Court of Appeals of Ookrado. March 10, 
1913.) 

1. Mechanics' Lisnb (J 18»)— Pijbuo Pbop- 

ERTY. 

Mechanic's Uen Act (Laws 1899, p. 2G1) 
may not be invoked by one who performs labor 
or furnishes material upon or for public works, 
for the pnrpoae of faateniog a lien on pablic 
property. 

[Ed. Note.— For other cases, see Mechanics' 
Liens, Cent Dijf. {{ 14, 15; Dec. Dig. { 13.») 

2. StATUTKS (I 181*)— CONSTBWCTION— INTKNT. 

In construing a statute courts should as- 
certain and give effect to the intent of the Legis- 
latare. 

[Ed. Note.— For other cases, see Statutes, 
Cent Dig. H 259, 263; Dec. Dig. ! ISL*] 

3. STATirrEs (I 179*)— Statuiobt Roixs vob 

CONSTBUCTION. 

It is competent for the Legislature to 
enact rules for the construction of statutes. 

[EM. Note.— For other cases, see Statutes, 
Cent. Dig. | 298; Dec. Dig. § 179.*] 

4. Statutes (8 211*)— Constbuctiow— TxTUt. 

While the title of an act may not govern, 
it may be looked to in seeking the legislative 
intent 

[Ed. Note.— For other cases, see Statutes, 
Cent Dig. i 288; Dtec. Dig. i 211.*] 

5. Municipal Cobpobations (§ 373*)— With- 
HoLDiNo Monet fboh Contbactobs — 

Gl/AIMANTS— RlOHT AOAJIfST CrTT. 

Rev. St. 1908, I 5406 et seq., providing 
that a city shall withhold money from a con- 
tractor of a public improvement and allow 
claims to be filed against the fund bo held out, 
though providing no penalty for its disobedience, 
creates the city a trustee for the benefit of per- 
sons holding claims against the contractor ; and 
if the city pay money to a contractor, contrary 
to the statute, claimants of the contractor can 
hold the city liaUe in an action for that pur- 
pose. 

[Ed. Note.— For other cases, see Municipal 
Corporations, Cent Dfg. { 913; Dec. Dig. { 
3TS.*] 

a. CoJTTBACTs (I 167*)— CoNSTBUcrrroN- Exrsr- 

INO Law ab Pabt or Contbact. 

The law of the t>lace where the contract 
is entered into at the time of the making of the 
same is as much a part of the contract as 
though expressed therein. 

[Ed. Note. — For other cases, see Contracts, 
Cent Dig. S 750; Dec. Dig. I 167.*] 

7. Statutes (I 47*)— Vamditt— Cebtaintt. 

Though a law is imperfect in its details, it 
is not void, unless it is so imperfect as to ren- 
der it impossible to execute; but the imperfec- 
tions of its details may be supplied by the rules 
of court 

[lEd. Note.— For other cases, see Statutes, 
Cent Dig. | 47 ; Dec. Dig. § 47.*] 

& Equity (8 57*)— Maxims. 

Equity regards and treats that as done 
which in equity and good conscience should be 
done. 

[Ed. Note. — For other cases, see Equity, Cent 
Dig. I 179; Dec. Dig.§ 67.*] 

Error to District Court, Jefferson County ; 
Flor. Astabaugb, Judge. 

Action by the Western Lumber & Pole 
Company against the City of Golden im- 
pleaded with Ronald P. McDonald. From a 



Judgment, dismissing the action as to the 
city, 'plaintiff brings error. Reversed and 
remanded. 
See, also, 22 Colo. App. 209, 124 Pac. 684. 

Van Clse, Grant & Van Cise, of Denver, for 
/ plaintiff in error. J. W. Barnes and William 
A. Dler, both ct Golden, for defendants in 
error. 

CUNNINGHAM, P. J. In February, 1903, 
the dty of Golden (hereinafter for conven- 
lence referred to as the dty) entered into a 
contract with Ronald P. McDonald (to whom 
we shall hereafter refer as the contractor), 
whereby the contractor was* to construct a 
system of waterworks for the city. By the 
terms of this contract McDonald was to re- 
ceive In payment for his work and material 
?95,000; 550,000 of this amount to be paid 
in bonds issued by the dty for the purposes 
of constructing the waterworks. The total 
bond issue was (100,000; $50,000 of said 
bonds being sold for cash, at par, to create 
a spedal fund for the construction of the 
said waterworks. The contractor's conduct 
or work being unsatisfactory, the dty elected 
to and did terminate its contract with him in 
January, 1904, before the work called for by 
the contract had been completed, but after 
a Tery considerable amount of it had been 
done. The $60,000 worth of dty bonds which 
the contractor was to receive were issued and 
delivered to him long prior to tike- termination 
of the contract He was also allowed and 
paid by the dty something over $2,500 on 
Novemb» 4, 1603, and on December 1st of 
the same year he was allowed and paid 
something over $1,400. These payments were 
made to the contractor on estimates and fa- 
vorable reports upon his work, or upon his 
bills, by the finance committee of the dty 
coundl, and while McDonald was still prose- 
cuting Itls work under the contract. The 
contractor became indebted to the lumber 
company for material which it had furnished 
him, and which he and another firm of con- 
tractors, who completed the waterworks aft- 
er the termination of tlie McDonald contract, 
used in the coustruction of the plant For 
this indebtednees, amounting to over $3,000, 
after all proper credits were allowed, the 
contractor gave an order to the plaintiff in 
error on the dty. In fact, he gave two such 
orders, one signed by himself, and one signed 
by himself and his manager. These orders 
appear to bare been delivered to the dty 
derk, and probably a copy of them to the 
mayor, altbough the mayor testified that he 
had no recollection that he received a copy 
of either of the orders; while the manager 
of the plaintiff In error (hereinafter reierred 
to as the lumber company) testified unequivo- 
cally that he did deliver or mail to the mayor 
a copy of such orders, or at least one of 
them, and knew that the mayor received the 
same, for he saw and talked with tliat of- 
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fldal concerning the matter, and that the 
mayor destroyed one of the orders la his 
presence. There was other evidence, such 
as correspondence, clearly Indicating knowl- 
edge on the part of the city officials that 
the contractor was not making satisfactory 
settlements with the lumber company for 
material which the latter was furnishing the 
former. Falling to secure payment of the 
balance due It, the lumber company filed Its 
bill In the district court on May 27, 1904, 
against the contractor and the city. The 
contractor, although properly served, made 
default The trial court found generally for 
the city and dismissed the action as to it. 
No special findings were made by the trial 
court The case was tried without a Jury. 

From the foregoing it wiU be seen that 
the liability or nonliability of the city to 
to the lumber company is the sole question, 
presented for our consideration. 

The lumber company predicates its right 
of recovery on the Mechanic's Lien Act of 
1899, c. 118, p. 261 (section 4025 et seq., B. 
S. 1008) ; also upon chapter 124, Laws 1890, 
p. 310 (section 6406 et seq., B. S. 1908), and 
upon other grounds, which, in the view we 
take of the case, may be disregarded. 

[1] 1. There can be no question that the 
water plant which the lumber company seeks 
to reach by lien is owned by a municipal cor- 
poration and used for public purposes. 
Counsel for the lumber company concedes 
that the great weight of authority is against 
their contention tliat property owned by a 
municipal corporation and used for public 
purposes can be subjected to a mechanic's 
lieu. Boisot, in his work on Mechanics' 
liens (section 208), thus announces the rule: 
"There can be no mechanic's Hen on public 
property, unless the statute creating such 
lien expressly so provides, since such a lien 
would be contrary to public policy, and 
would also be incapable of enforcement: 
public property not being subject to forced 
sale." 27 Cyc. 25. To the same effect is 
Dillon on Municipal Corporations, vol. 2 (4th 
FA.) § 572, and Phillips on Mechanics' liens 
(3d Ed.) i 179. Our Mechanic's Lien Act 
(section 4025, R. S. 1908) does not expressly 
provide for subjecting such property to a 
lien. On the contrary, the same session of 
the Legislature which passed that act pass- 
ed another bill also, which we shall present- 
ly discuss, designed to protect the rights of 
all those having claims for labor performed 
upon or material furnished for public works. 
By thus attempting to provide a distiiict 
remed.v limited exclusively to those perform- 
ing labor or furnishing material upon or for 
public works, the Legislature Indicated clear- 
ly that the general mechanic's lien act which 
it had Just passed was not designed to give 
a lien upon public property. Our respect 
for the conceded weight of authority and 
the clearly manifested purpose and intent of 
the legislative department of our state gov- 



ernment impels ns to hold that the provi- 
sions of chapter 118 of the Laws of 1899 
(known as the Mechanic's lien Act) may not 
be invoked by one who performs labor or 
furnishes material upon or for public works, 
for the purpose of fastening a Uea upon pub- 
lic property. 

2. Let ns next examine chapter 124, Laws 
1899. Our attention has not been called to 
any similar enactment in other states; nor 
does it appear that the provisions of onr act 
have been previously before the courts of 
this state for consideration. 

On behalf of the city it is urged that the 
act is defective, incomplete, and ineffectual, 
in that it provides no penalty for failure on 
the part of the public officials referred to 
in the act to comply with its requirements. 
For this reason we are asked to declare the 
statute a dead letter, an act without life or 
vitality. A proper interpretation of any leg- 
islative act imposes a grave responsibility 
upon the court to whose lot such duty may 
taU, jMirticularly so when the very life of a 
statute depends upon the conclusion reached. 
Bealizing the importance of the contentions 
submitted, we have si>ared no pains in our 
examination of the authorities cited, and 
others to which our research has led; nor 
shall we permit considerations of brevity to 
limit the expression of onr views. 

[2] A familiar rule of statutory construc- 
tion requires that courts should strive to as- 
certain and give effect to the intent of the 
legislature. Dekelt v. People, 44 Colo. 525, 
99 Pac. 330; County Commissioners v. Lun- 
ney, 46 Colo. 403, 104 Pac. 495. In the lat- 
ter case Mr. Justice Hill has collected a 
large number of authorities bearing upon 
this question, and announces that "the Inten- 
tion of the statute is the law." 

[S, 4] It is competent for the Legislature 
to enact rules for the construction of stat- 
utes. 36 Cyc. 1105. And our Legislature has 
exercised this authority. Section 6299, R. S., 
reads as follows: "All general provisions, 
terms, phrases and expressions used in any 
8tatute.sha]l be liberally construed, in order 
that the true intent and meaning of the Gen- 
eral Assembly may be fully carried out" 
This statute has been In force since 1861. 
While the title of an act may not govern, *c 
may be looked to by the courts when seeking 
the legislative intent 36 Cyc. 1132. 

In Hanly v. Sims, 175 Ind. 345, 93 N. EJ, 
228, 94 N. E. 401, the Supreme Court of In- 
diana, speaking of the preamble of a legis- 
lative act, uses this language: "The pream- 
ble of the act in question may be said to 
contain the finding of facts by the Legisla- 
ture which led up to the passage of the act 
in controversy." In Fenner v. Luzerne 
County, 167 Pa. 632, 31 Atl. SC2, it Is said: 
"A preamble is said to be the key of the 
statute, to open the minds of the makers as 
to the miB<HUefb which are to be remedied 
and the objects which are to be accomplish- 
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«d by the provisions of the statute." The 
title of the act here under consideration 
reads as follows: "An act to secure the pay- 
mmt of claims of laborers, subcontractors, 
and others performing labor and furnishing 
materials niwn public works constructed un- 
der the authority of cities, incorporated 
towns and school districts." It is manifest 
from the title of the bill that its purpose was 
to secure the payment of claims for which the 
city was not theretofore, under pre-existing 
laws, liable. Abridged as much as possible 
for our purpose, the statute in question reads 
as follows (we shall adopt the section num- 
bering in the Revised Statutes and Morrison 
& De Soto's Annotated Statutes): 

"Sec. 5400. That hereafter it thatt ^e the 
duty of councils of cities • • * which 
have contracted for the construction of pub- 
lic works to withhold payment of moneys 
due the contractor for the construction of 
■nch public works to satisfy the claim of 
laborers, fuicontraators," etc. 

"Sec. 5407. Before any payment shall be 
made to the contractor as may be provided 
for in the contract for the construction of 
such public works, the contractor •>■'..{ pre- 
sent to the council of cities - * « a 
statement in writing showing t. amount 
owing by him for labor performed or mate- 
rial furnished and the names of t^e persons 
to whom such sums are due. ♦ * • It 
shall be the duty of the clerks of cities 

• • • to cause to be publish^ • • • 
a notice in substance that at sj^''esignated 
meettag of the city council, • * • to be 
held not less than ten days from ihe time of 
the first publication of such notice, payment 
will be made to the contractor and that the 
claimant to whom sums are owing for labor 
or material may file with the clerk of cities 

• * * on or before the day of such meet- 
ing. 

"Sec, 6408. Any person to whom a con- 
tractor • • • may be indebted may file 
with the clerk of such city • • • a claim. 

• • • If such claim tally with the state- 
ment of the contractor * * * the amount 
claimed shall be paid directly to the claim- 
ant, and shall ie deducted out of the sum to 
be paid contractor. • • • In case claim 
filed shall not be admitted or tally with state- 
ment filed by contractor ♦ • • as afore- 
said, such claimant shall within thirty days 
bring suit in some court of competent Juris- 
diction to recover Judgment against the con- 
tractor • • • and on flUiig a transcript, 
showing final judgment has been recovered, 
together with a certificate of the clerk of the 
court that the same has not been appealed 
from, shall he entitled to he paid the same 
as if claims had been admitted as aforesaid. 
« • •» 

fThe italics are ours.) 

It is conceded that the dty made no at- 
tempt whatever to comply with the provl- 
glOBS of this statute, or any thereof. It is true 



that nowhere In the letter of the act is tbs 
laborer or materialman given a specific lien 
on the funds in the hands of the dty designed 
to pay for the improvement created, in part at 
least, by the contributions of such claimant; 
nor la there any penalty spedflcally provided 
for failure to do the ttilngs Imposed by the 
statute ui)on the public officials. Neither 
does the statute, in specific terms, by its 
letter confer a right upon any one by reason 
of the failure or omission of the public offi- 
cials in this behalf. But where no express 
penalty is prescribed in a statute it does not 
necessarily follow that no right is confer- 
red by it upon those who may suffer by rea- 
son of its violation. A statute must be so 
construed and applied as to fully carry out 
the true intent and meaning thereof, and, 
as we have already pointed out, our Supreme 
Court has expressly ruled, in County Com- 
missioners V. Lunney, supra, that "the in- 
tention of the statute is the law." The stat- 
ute, in unmistakable language, makes it the 
duty of the board to withhold the fund in 
question tmtll its provisions shall have been 
compiled with. For whom does It act in so 
withholding the fund? Not for the contrac- 
tor ; his Interests are not thereby advanced. 
On the contrary, they are Interfered with. 
There can be but one answer to the question: 
By the statute the city is made the agent or 
trustee for the unpaid claimant, and the 
fund in the hands of the city is impressed 
with a trust in his favor. By section 6406, 
in the most unequivocal language, the trus- 
tee created by the statute, namely, the city 
la this case, is enjoined to withhold the pay- 
ment of money due the contractor, and the 
purpose for which It Is to be withheld Is 
clearly expressed: "To satisfy the dalm of 
laborers," etc. Section 6407, in language re- 
quiring no interpretation, positively forbids 
payment by the dty to tiie contractor until 
he shall have done the things Imposed upon 
him by the statute; and this no matter what 
the terms of the contract between the dty 
and the contractor may be. 

[I] It is a familiar nde that the law of 
the place where the contract is entered into 
at the time of the making of the same is as 
mnch a part of the contract as though it 
were expressed therein. 9 Cyc. 682; Chicago 
Lmbr. Co. v. Xewcomb, 19 Colo. App. 274, 
276, 74 Paa 7S0. But the legislative act In 
question. In terms, requires that any con- 
tract for public work, such as that which 
was to be constructed In this case, should be 
subordinated to the provisions of the stat- 
ute, to the end that laborers and material- 
men might be given an opportunity to pro- 
tect themselves against dishonest or Insolv- 
ent contractors to whom they had extended 
credit. Section 6408 of the act, in unequivo- 
cal terms, coomiands the dty to pay the 
money due the dalmant directly to him, 
when by agreement or Judgment that amount 
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shall have been ascertained. ^U8, and thus 
only, may the city, whom the statute has 
made a trustee, dispose of the trust fund 
and discharge its duty under the trust im- 
posed by law. The imposition upon the city 
to pay by Implication creates a right In the 
claimant to compel payment by proper legal 
action. Hammond v. School Board, 109 Mich. 
676, 67 N. W. 973. 

[7} Though a law is imperfect in its de- 
tails, it is not void, unless it is so imperfect 
as to render It Impossible to execute; but 
the imx)erfectlons of its details may be sup- 
plied by the rules of court Lessee of Coch- 
ran's Heirs T. Lorlng, 17 Ohio, 409. 

in Bloomer v. Bloomer, 128 Wis. 297, 107 
N. W. 974, the following language is used: 
"The further point is made that the law is 
fatally defective because the Legislature 
omitted providing details for carrying it out 
• ♦ • The law Itself, by necessary impli- 
cation, provides for Its execution. • » • 
It Is absolut^y tree from ambiguity. The 
Imposition of the duty necessarily carries 
with it the right and the duty to incur the 
necessary expenses, and in the only way 
practicable — by means of action by the execu- 
tive department of the town and the village. 
The right and duty to incur the expense, 
again, carries with It by necessary implica- 
tion the duty of the people of the town to 
make the necessary appropriation and pro- 
vide by vote for levying the necessary tax to 
meet the expenditure. Upon their failure to 
do so a suit upon Imirtied promise » • * 
is the proper method of vindicating the right 
of the matter. • • • It is a mistake to 
suppose that a law Imposing upon a munici- 
pality the duty to do a particular thing re- 
quiring public expmdlture is necessarily void 
because It does not provide in detail proce- 
dure to be followed. • • • If the courts 
were to exercise power to modify all legis- 
lation not providing expressly for all ad- 
ministrative features, it would not take long 
to create confusion of a very prejudicial 
character. ' 

In Illinois Central R. B. Co. v. Wells, 104 
Tenn. 706, 69 S. W. 1041, the Supreme Court 
of Tennessee had t>efore it a lien act whi<di 
had been challenged upon similar, if not the 
Identical, grounds urged by the city in the 
Instant case, and in the course of its opinion 
that court used the following language, which 
meets with our approval : "It is true, as sug- 
gested, that the present act does not pre- 
scribe any method for the enforcement of the 
lien declared; yet that omission does not 
render the act unconstitutional, since there 
-is no provision in the organic law reqtiirlng 
that acts granting new rights shall likewise 
provide new remedies. The statute would 
undoubtedly have been more complete within 
Itself, and more simple in its application, if 
tbat omission had been supplied. Neverthe- 
less It was manifestly- within the legislative 
X)0wer to declare the lien, without more, and 



leave the enforcement ^ of It to the general law 
in reference to liens, as was in fact done." 

l^te Legislature in the act before us had 
the right to impose the trust upon the par- 
ticular fund, and leave the enforcement of 
the trust to the general law in reference 
thereto, as it appears to have done. Equity 
recognizes and protects certain rights ignored 
at law. The most important of these is the 
right of one In whose favor a use or a trust 
has been created. "One who is equitably en- 
titled to funds, the holder of which is legal- 
ly obliged to pay to another, may maintain a 
bill against the debtor and legal creditor 
to establish a right and recover." 16 Cyc. 
88-00. In the instant case by the statute, 
which, as we have seen, must be regarded 
as having been written into the contract 
between the city and McDonald, the city was 
legally obligated to pay the claim of the 
lumber company directly to it and by Im- 
plication was forbidden to pay it to McDon- 
ald, the contractor, providing, of course, the 
lumber company established its claim in the 
manner provided by the act As was said 
in Re McKennan's Estate, 27 S. D. 136, 
130 N. W. 33-43: "The statutory liablUty to 
pay is Just as strong in binding force and 
effect as if It were contractual." In the 
case under consideration the record Usdos- 
es that the contract between the tity and 
the contractor contained the following pro- 
vision: "The contractor shall give the en- 
gineer satisfactory evidence by the produc- 
tion of receipts, letters, and in other ways, 
that all persons who have done work or fur- 
nished material in the execution of this con- 
tract have been fully paid or satisfied. If 
the contractor shall fail to pay and discharge 
all such claims, the city of Golden shall have 
the right to pay the same, and charge the 
contractor the amount so paid, and deduct 
the same from any money due or which may 
become due to the contractor by the city." 
It will be observed that the contract but de- 
clares the rights which the city possessed 
under the statute; the principal difference 
being that the statute, along with the right 
which it conferred upon the dty to require 
evidence that the contractor had settled with 
his creditors, ^Iso imposed a duty upon the 
city. By the terms of its contract and the 
prorlsious of the statute, the city, in ef- 
fect, invited parties to deal with HcOonald 
and extend credit to him on the faith of 
that contract Equity will not, under such 
circumstances, allow the city to say, when 
it Is sued, that because it has seen fit to 
pay McDonald, in violation of the statute. It 
will repudiate the duty which, under that 
statute, It owed to those who had, on the 
faith of the contract between the dty and 
McDonald, as supplemented by the statute, 
extended to the latter credit Bispham'9 
Principles of Equity, { 204. Statutes like 
Ihe one under con^deratlon are designed 
to shield, not to eu»nare, laborers and mate- 
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rlalmen, and It Is' this business of courts U> 
see that their beneficent purpose to effectu- 
ated. 

[I] IStvea. In the absence ot a specific stat- 
ntory lien, equity and good conscience re- 
quire the dty to perform the Imperative du- 
ty, Imposed upon It by the statute, of with- 
holding what was due the contractor until 
those who had supplied him with material 
for the construction of the city's water sys- 
tem could avail themselves of the provisions 
of the statute; and equity regards and treats 
that as done wUcb in equity and good con- 
science should be done. This is an ancient 
maxim, so universally recognized by all the 
authorities on equity that it Is not necessary 
for us to do more than give citations where 
the subject Is discussed. Bispham's Princi- 
ples of Equity (7th Ed.) { 44; Pomeroy's 
Equity Jurisprudence (2d Ed.) vol. 1, | 364; 
16 Cyc. 135. Speaking of tMs maxim, Pro- 
fessor Pomeroy (section 364) says: "It has 
been applied by the most eminent courts to 
all classes of equities; to every Instance 
where an equitable ouifht with respect to the 
subject-matter rests upon one person to- 
wards another; to every kind of case where 
an atfirmative, equitable duty to do some 
positive act devolves upon one party, and a 
corresponding equitable right is held by an- 
other party." And again (section 365): "In 
the first place, it should be observed that the 
principle Involves the notion of an equitable 
ohligation existing from some cause; of a 
present relation of equitable right and duty 
snbststing between two parties, — a right held 
by one party, from whatever cause arising, 
that the other tliould do some act [and, of 
eourse, where the obligation requires that 
one should refrain from doing some act, the 
principle la equally applicable] and the cor- 
responding duty, the ought, resting upon the 
latter to do such act" Professor Pomeroy 
thus concludes (section 3T7) his lengthy discus- 
sion of this important maxim or rule of equi- 
ty: "It is no exaggeration, therefore, to say 
that the principle lies at the very foundation 
of the department of equity Jurisprudence 
which deals with equitable estates, prop- 
erty, and Interests analogous to property." 
And he declares that "every species of purely 
equitable proiierty, and of equitable inter- 
CBts analogous to property, except those 
which are Intentionally created by the direct 
and atfirmative operation of some instrument 
similar in Its action to a conveyance at law, 
Is a certain and necessary result of the prin- 
ciple that equity treats that as done which 
In good cou.science ought to be done." This 
wholesome rule of equity requires us to bold 
that neither the city's duty nor the lumber 
company's right have been In any manner 
altered by the unauthorized payment by the 
city of McDonald's claim, and that the lum- 
ber company may yet look to the dty for Its 
pay for the material furnished the contract- 



or, proeiaaly u It might have done had n^ 
such payment been made by the city to tabn. 
By its answer the city admits that it took a 
bond from McDonald In the sum of $25,000 
for the faithful performance and fulfillment 
of the contract entered into between itself 
and him. Tlie record further discloses that 
the city was protected against double pay- 
m^ for McDonald's work (a) by its con- 
tract with him, (b) by the statute. If It 
has waived its rights to look to the bond 
or to enforce its contract, the court may not 
relieve the city by transferring the results 
of its folly to the shoulders of those who, re- 
lying on the statute, credited McDonald for 
material used in the construction of the city's 
water plant 

Entertaining no doubt as to the validity of 
the statute and the right of the lumber com- 
pany to invoke its provisions, the Judgment 
of the trial court must be reversed, and the 
case remanded for further proceedings in 
harmony with the views herein expressed. 

Other questions tlian those herein deter- 
mined were ably presented in brief and on 
oral argument; but, in view of the rights 
conferred and obligations imposed by the 
statute upon the parties to this action, it is 
not necessary to further prolong this opin- 
ion by a discussion of other questions. 

Reversed and remanded. 



DANIBL8 «t aL V. STOCK. 

(Court of Appeals of Colorado. Maw* 10, 

1913.) 

1. EviDXNCx ({ 575*)— Testivont at Fob- 

UEB TBIAL. 

Even in absence of statute, the testimony 
ot a witness at a former trial, transcribed by 
the court stenographer and reporter who took 
it down, may be proved in a subsequent trial 
between the same parties and involving the 
same issues by introducing such report, pro- 
vided the witness is dead, insane, beyond the 
jurisdiction, or sick and unable to testify, or 
cannot be found after diligent search, or ap- 
pears to have been kept away by the adverse 
party. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. {$ 2407-2409; Dec. Dig. { 575.*] 

2. APPKAL and EIBBOB (S 970*)— EVIDENCK 

(§ 681*)— Testimony at Fobmkb TaiAb— 

Discbetion of Coubt. 

The sufficiency of a showing to excuse the 
absence of a witness so as to admit his testi- 
mony at a former trial is within the discre- 
tion of the court, and only for abuse thereof 
will the appellate court interfere. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. i§ 3849-3851: Dec. Dig. | 
970;* Evidence, Cent Dig. U 2414-2418; Dec 
Dig. i 581.*] 

3. EVIDENCB (J 581*)— FOBMEE TeSTIMONT 

OF Witness— DiUGENCE. 

Evidence held iosufficient to show such 
diligence as was required to establish the ab- 
sence of disability of a witness, so as to ad- 
mit her testimony at a former trial, especial- 
ly in view of impeaching evidence, rejected be- 
cause foundation therefor was not laid. 

[Ed. Note. — For other cases, see Evidence, 
Cent. Dig. §§ 2414-2418; Dec. Dig. § 581.*] 
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4, WrrinMBM (| S74*)— iBSmcHKMW— IH- 

TEBKST IN RKSULT, 

Extrinsic endence that a witneaa waa «!▼- 
an an interest in the result of the suit for her 
testimony is competent impeaching testimony. 
[Ed. Note.— For other cases, see Witnesses, 
Cent Dig. §g 1201. 1202; Dec Dig. | 874.»] 
8. Evidence (g 681*)— lMP«AOHioitNT>-TKSTi- 

HONT AT FOBUEB TKIAL. 

Where a witness at a former trial is ab- 
sent, and her testimony at the former trial is 
admitted, she may be impeached by evidence 
diaoovered since Uie former trial that she was 
to hare an interest in the suit for her testi- 
mony, without a foundation being laid therefor. 
[Ed. Note.— For other cases, see Evidence, 
Cent Dig. {$ 2414-2418; Dec. Dig. { 581.*] 
8. Neouobnok (1 126*)— iNJUSiEB raoic Bath 
Tub— EviDiaJCiB, 

In an action for injuries sustained by a 

g rejection in a bathtub in a public batfa- 
ouse, evidence of the general condition of all 
the bathtubs was admissible as tending to show 
want of care and inspection. 

[E!d. Note.— For other cases, see Negligence, 
Cent. Dig. }{ 239-244; Dec Dig. § 125.*] 

7. Pbincipal and Aqbnt (S 23*)- Aqknot— 
Proof. 

In an action for injuries sustained by a 
projection in a bathtub in a public bathhouse, 
where the plaintiff pays the charge to a boy, 
who receives the money and waits upon cus- 
tomers, agency is sufficiently shown to estab- 
lish the liability of the defendant. 
' [Ed. Note.— For other cases, see Principal 
and Agent, Cent. Dig. { 41; Dec Dig. { 23.*] 

& Evidence (g 199*)— Demonsteativb Evi- 
dence— Similabitt OF Conditions. 

Where plaintiff alleged she was scratched 
on the leg by a projection in a bathtub in a 
public bathhouse, a demonstration offered by a 
witness to show that she could not have been 
injured as alleged was properly excluded, in 
absence of proof of similarity of tubs and legs. 
[Ed. Note.— For other cases, see Evidence, 
Cent Dig. g 683; Dec Dig. g 109.*] 

Appeal from District Court, Jefferson 
County; Charles McCall, Judge. 

Action by Sarah A. Stock against William 
P. Daniels and others. From a judgment 
fi>r plaintiff, defendants appeal. Reversed. 

Redd, Stldger & Benson, of Denver, for 
appellants. H. N. HawldnB, of Denver, for 
appellee. 

MORGAN, J. Appellee recovered a judg- 
ment on a verdict for $2,000 In the Jefferson 
county district court May 26, 1909, on ac- 
count of an alleged wound on the front part 
of her leg between the knee and the ankle, 
which she claimed to have received while 
bathing in one of appellants' bathtubs In 
fhelr public bathhouse at Idaho Springs, in 
this state, and caused, as she alleges, by ap- 
pellants' negligence in permitting a rough- 
edged piece of copper, covered with dirt and 
verdigris, to protrude from the Unlng of the 
tub In such way as to inflict the wound 
which she alleges resulted In blood poison- 
ing and the consequent Injury complain- 
ed of. 

An examination of this appeal presoits 
three predesignate Issues of fact necessary 



to a logical dfaeoislon and daliennbuitloii of 
the l%al issues involved: <1) Was the appel- 
lee Injured as she alleged? (2) Was appel- 
lants' negligence the cause thereof? (^ 
Was the alleged damage the result? Tbeaa 
three Issues were determined by the Jury In 
favor of the api)ellee, but such determlna< 
tlon was doubtless the result of errors of 
law that occurred at the trial, manifestly 
and materially affecting appellants' substan- 
tlal rights, as that term la construed by the 
courts of other states as well as our own. 
Our Code pr»vides that: "The court shall in 
every stage of an action disregard any error 
or defect In the pleadings or proceedings 
which shall not affect the substantial rights 
of the parties, and no judgment shall be re- 
versed or affected by reason of such error 
or defect • • » Any error, defect or 
abuse of discretion manifestly and material- 
ly affecting the substantial rights of any 
I>arty to the action may be received and cor- 
rected by the Suprone Court on appeal or 
writ of error, whether occurring before, at; 
or after the final judgment" Section 78; 
Mills' Ann. Code. It Is not so.dlffilcnlt to as- 
certain that there was error in the proceed- 
ings as to determine whether such error 
manifestly and materially affected the sub- 
stantial rights of the appellants. 

Thfe case was tried three times, resulting 
In two verdicts for appellee and one dis- 
agreement On the last trial, certain testl- 
mony was read to the jury that had been 
given by a witness at a former trial and 
transcribed by the stenographer, who took it 
down ; and the testimony of two wltnessea 
was rejected tending to prove that Qie testi- 
mony so admitted and read was obtained by 
offering to give the witness an interest la 
whatever judgment was obtained. The tea> 
tlmony so admitted, and that which was r^ 
jected, bore materially upon the first two^ 
and indirectly upon the third, of the afore- 
said Issues of fact 

[1] The rule is quite generally established, 
even in the absence of a statute, that th« 
testimony of a witness at a former trial, 
transcribed by the court stenographer and 
reporter who took it down, may be proved in 
a subsequent trial between the same parties 
and Involving the same issues, by introducing 
such report thereof, provided that the wit- 
ness is dead, insane, beyond the jurisdiction 
of the court, or Is sick and unable to testis, 
or cannot be found after diligent search, or 
appears to have been kept away by the ad- 
verse party. 1 Greenleaf on Ev. 234, But; 
as stated In Emerson v. Burnett, 11 Coloi. 
Ak>. 86, 90, 52 Pac 752, 753: "The courts 
all agree that conditions may exist which 
would authorize the introduction of the for- 
mer testimony of an absent witness, but they 
disagree as to the character of the condi- 
tions; and, while some hold that the fact 
that he Is out of the jurisdiction is enough, 
It is the doctrine of others that the party de- 
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siring Ids testimony must first use due dill- 
geiice to procure Ms deposition." The ques- 
tion here is concerning the diligence used to 
procure tbe attendance of the witness, as it 
was admitted that the evidence transcribed 
was correct in all respects, and no question 
arose as to taking her deposition. Such tes- 
timony is tbe best proot obtainable as to 
wliat a witness swore to on a former trial, 
but not 80 good in all respects as a deposi- 
tion, as the witness, whose deposition is tak- 
en, either reads or has the deposition read 
over to bim before he signs the same, and 
an opportunity Is then given to correct any 
errors in taking It down or transcribing it. 

[2] The sufficiency of the showing to ex- 
cuse the absence of the witness, and to ad- 
mit the offered testimony. Is largely within 
the discretion of the court; and it is only 
upon an abuse of such discretion that the 
appellate courts will interfere. 

[3] The diligence shown by the record here 
Is that the witness, after she gave her te.s- 
timony on the former trial, went to an ad- 
joining county, and from there to another 
county, in this state; that appellee wrote to 
her prior to a former trial, and received a 
letter from her while she was in the latter 
place, and answered it, but received no re- 
ply; that appellee asked her attorney to 
cause a search to be made for the witness, 
but the attorney merely had a subpcena is- 
sued in the name the witness bore when she 
testified, and delivered it to the sheriff of 
Jefferson county, and no return was made 
thereupon; that api)ellee bad never heard 
(f the witness' being in any other place in 
the state, and that she inquired of the post- 
master at the place where she wrote as 
above stated ; It appeared also that the wit- 
ness had married since her testimony was 
given, and was thereafter known by a differ- 
ent name. The court, in ruling upon the ob- 
jection interposed to the insufficiency of this 
showing, said: "Tbe Court: It appears that 
this witness has testified that, after making 
some search, she was unable to find this 
party in this county ; that she in all proba- 
bility is not in the county. I will overrule 
the objection." This ruling discloses a mis- 
taken idea of what is required. The county 
is not the limit of the Jurisdiction of the dis- 
trict court. A subpcena issued in the name 
the witness bore at the time, and directed to 
the sheriff of tlie county in which she lived 
when last heard from, might have reached 
the witness, so far as anything definite can 
be determined from the record. The admis- 
sion of this testimony materially affected the 
substantial rights of the upiicllants , and the 
showing made to excuse her aliscnce was In- 
Kuflicient. 5 Enc. of ¥>.: (Kid, 004 ; 1 Green- 
leaf on Ev. 234; Sou. Ry. Co. v. Bonner, 
141 Ala. 517, 37 South. 702; Wabash Ry. 
Co. V. Miller, 1.j8 Ind. 174, 61 N. B. 1005; 
Reynolds v. Fitzpatrlck, 28 Mont. 170, 72 
Pac. 010. We might not disturb the conclu- 
sion of tlie low^ court, reached, within its 



discretion, that the sbowlng was sufficient, 
were it not for the peculiar circumstances 
of this case in reference to the Impeaching 
testimony rejected, and tbe consequent im- 
portance of the presence of the absent wit- 
ness in order that she might be cross-exam- 
ined and a foundation laid for the introduc- 
tion of the impeaching testimony. 

The testimony of the two witnesses that 
was offered and rejected tended to prove that 
the witness, whose former testimony was ad- 
mitted, stated, prior to the date of her testi- 
mony at tbe former trial, that the appellee 
promised to give her !W00 for testifying, if 
she won the suit. The testimony of the ab- 
sent witness was that she saw the apr>ellee 
in the bathtub after the wound had been In- 
flicted, examined the protruding piece of 
copper on the bathtub, and later saw the 
swollen and infiamed condition of the appel- 
lee's leg. This was the only testimony, aside 
from the testimony of the appellee, tending 
to prove that the wound was inflicted as al- 
leged. Rut if her testimony was obtained 
wholly or partly by reason of an agreement 
between her and the appellee tliat she was 
to receive part of whatever might be recov- 
ered, her testimony would have less weight, 
and the testimony of appellee would be ma- 
terially affected by the damaging consequenc- 
es of such an agreement. The only obJe(^ 
tlon made to tbe Introduction of tbe impeach- 
ing testimony was that it was Incompetent, 
irrelevant, and immaterial, and for the rea- 
son that no ground for Impeachment had 
been laid. It appeared, furthermore, that 
the impeaching testimony was not ascertain- 
ed until after the trial at which the absent 
witness testified. There is no doubt tliat 
the evidence offered. Impeaching the former 
witness on account of bias, interest, and cor- 
ruption, was competent, material, and rele- 
vant; but its admissibility, without first 
having laid a foundation for it, is extremely 
questionable under tbe authorities. It could 
hardly be considered substantive evidence, 
but was in relation to an extrinsic matter 
Impeaching the former witness on account 
of interest, bias, or corruption. 

[4] Extrinsic evidence, such as this, may 
always be admitted to prove the bias, inter- 
est or corruption of a former witness. Wig- 
more on Ev. §i 048, 956, 966; I'henix Ins. 
Co. V. La I'olnte, 118 111. 387, 8 N. E. 353. 

[5] The great weight of authority, how- 
ever, on the question that a foundation must 
first be laid for all testimony of an impeach- 
ing character, is to the effect that some ques- 
tion must be asked, on cross-examination of 
the witness to be Iniiieached, concerning the 
testimony to be offered of an imi)eaching 
character, so that the witness may have an 
opportunity to admit, deny, or explain such 
impeaching testimony. 1 Greenleaf on Ev. 
(4th Ed.) g 402; 3 Jones on Ev. $ 84S; Ryan 
V. People, 21 Colo. 119, 40 I'ac. 775; r>erum 
V. Geving, 97 Minn. 209, 105 X. W. 807, 009. 
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However, nnder the conditions here, and lean- 
ing toward tbe position taken in several 
authorities, founded upon very good reason- 
ing, that a fbtindatlon is not necessary in all 
cases, especially where the testimony offer- 
ed la wholly for the purpose of showing bias, 
Interest, or corruption, and where the wit- 
ness to be impeached is absent from the ju- 
risdiction of the court, or has not testified at 
the trial, but whose deposition or former 
testimony is being used, and the knowledge 
of the impeaching testimony was obtained 
after the former testimony was given, we 
conclude that the strict rule in regard to 
laying a foundation for impeaching testi- 
mony ought not to be applied. Mr. Wlgmore, 
in his work on Evidence, says, in stating the 
objections to the rule: "The objection in 
brief Is that in many cases It is impossible 
for the impeaching party to ask the question 
while the witness is on the stand, because it 
is often not until after the testimony is de- 
livered that the prior contradictions are 
brought to the opponent's notice, and thus, 
wherever the witness becomes unavailable by 
death or absence, the contradictions cannot 
be used." 2 Wlgmore on Ev. f 1027, citing 
Downer t. Dana, 19 Vt. 345 ; Hedge v. Clapp, 
22 Conn. 266, 58 Am. Dec. 424. He further 
says, in the same section, that: "A due con- 
sideration • • • leads to the conclusion 
that in general the preliminary question 
should indeed be put l)efore producing the 
alleged contradiction, but that this require- 
ment, instead of being rigid and Invariable, 
should be open to exceptions, and should be 
dispensed with, in the court's discretion, 
where the putting of the question has become 
impossible, and the Impeaching party has 
acted in good faith. This sensible form of 
the rule is, however, In vogue in a few Juris- 
dictions only. The modern tendency has 
been to enforce the rule with Inconsiderate 
and arbitrary rigidity. To-day it does, upon 
the whole, as much evil as good ; and it Is to 
be hoped that a reaction will some day mani- 
fest itself." Our Supreme Court and the for- 
mer Court of Appeals have followed the ma- 
jority of the authorities, and have enforced 
the rule with considerable rigidity, but usual- 
ly In criminal cases, and not in any case 
where like circumstances have existed, such 
as appear in the case at bar. Ryan v. Peo- 
ple, supra. 

It seems to us that, if it is intended to 
impeach the testimony by showing the wit- 
ness has made statements out of court direct- 
ly in conflict with those made In court, then, 
and In such cases as that, a foundation should 
be laid on cross-examination so as to give 
the witness an optiortunity to either deny, 
admit, or explain such statements made out 
of court ; but where the object is, as the ob- 
ject was in this case, to show corruption and 
interest in the judgment to be obtained, no 
foundation is really ue<.-essary. It is conclud- 
ed, therefore, that It was reversible error 



to admit the former testimony to be read 
without also admitting the impeaching testi- 
mony. 

[I] Appellants' contention that all evidence 
concerning the general condition of the bath- 
tubs was prejudicial, and its admission re- 
versible error, is not good, because while It 
was very general in Its character, and in 
several instances beyond the issues, yet it 
would tend to prove a condition of things 
Indicating negligence, on the part of appel- 
lants, in the care given by them in keeping 
the bathhouse and the bathtubs in a clean 
and sanitary condition. It tended to prove 
that they made no examination of the tults 
sufficient to discover any defect that might 
exist 

[7] As to the question concemlftg the agen- 
cy of the boy who took the appellee's money 
and showed her the bathtub, the proof was 
sufficient In this regard to establish the li- 
ability of the appellants. If the injury was 
caused by the defective condition of the bath- 
tub through the owners' negligence, it is im- 
material whether the person in cliarge was a 
servant of the owners or not, where the in- 
jured person pays for the t>ath, if it is a 
person in charge who receives the money and 
waits upon the customers, as there Is noth- 
ing here to raise the presumption or give 
any notice tlmt the baths were not under the 
owners' control. Haugh v. Chicago, etc, B. 
R. Co., 73 Iowa, 66, 35 N. W. 116. 

[I] The lower court committed no error In 
excluding the testimony of the witness, and a 
demonstration offered to be made by him in 
a bathtub, for the purpose of showing that it 
was impossible for a person to receive a 
scratch in the fore part of the leg, between 
the knee and the ankle, from a defect such 
as is alleged to have existed In this case. 
There was no proof that the tub was ex- 
actly similar, nor that the leg of the witness 
was sufficiently the same form as that In- 
volved in the facts of the case. 

In addition to the error, hereinbefore con- 
sidered. In regard to the testimony, there was 
error, worthy of serious consideration, con- 
cerning the proof by which the appellee 
sought to establish that the alleged damage 
was the result of the injury which she claims 
to have received, especially as to whether 
such proof followed the allegations of the 
complaint that blood poisoning ensued by rea- 
son of the wound. 

The testimony of the appellee was that her 
leg was slightly scratched, and tliat she did 
not discover the place on the tub where she 
scratched it until she caught the towel on 
the Jagged place wliich she testified vi-as 
found in the tub. If It had l>een anything 
more than a slight wound, she would certain- 
ly have been aware of its infliction at the 
moment she received it, and would necessari- 
ly have examined the tub at that time to 
ascertain what it was that wounded her. It 
must be concluded that it gave bw no pain 
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at tin nstn at least a tew momenta after tt 
had be^ inflicted. Therefore etae ought to 
be required to prove <iulte distinctly that her 
damage was the result of the wound; and 
she oug^t to be confined to the allegatione 
in her complaint, concerning blood poisoning, 
which it was distinctly alleged was the di- 
rect result of tne wound. The record shows 
that she was the only witness who testified 
tliat the wound produced the diseased condi- 
tion of her limbs. Her husband and her 
mother were the only witnesses who testified 
that blood poisoning resulted; and even their 
testimony, on this issue, was incidentally, 
rather than directly, drawn out, and neither 
testified as to any knowledge or experience 
whatsoever on the subject, notwithstanding 
an objection Interposed to the husband's tes- 
timony for this particular reason. All the 
husband said was, "She injured her right 
limb in the bathtub, cut It on the protruding 
piece of lining, and blood poisoning set in." 
All the mother said 6a cross-examination 
was, "I told Mr. N. a Merrill in April, 1905, 
that when my daughter, Mrs. Stock, came to 
visit me In March, 1004 (at least three months 
after tie alleged injury), that I saw her 
limbs, and that both of her legs at that time 
were broken out with red sores, and that the 
right leg from the knee down was red and 
Bore and worse than the left leg. I am the 
plaintiff's mother. They were not cancre [so 
spelled In the record] sores on her limbs ; but 
it seemed to me that the injury which she 
had received on her right leg produced blood 
poisoning." It seems that no effort was made 
to prove this allegation of the complaint. 
The complaint alleged: 

"Ninth. That the wound caused by said 
tear In the snid bathtub was not regarded by 
this plaintiff as a serious matter at the time 
of the said occurrence, but within 24 hours 
thereafter this plaintiff's limb became some- 
what swollen and discolored, and the said 
swelling and discoloration continued to In- 
crease, until this plaintiff was forced to take 
to her bed because of the pain and agony suf- 
fered by ber on account of said swelling and 
discoloration; that by reason thereof blood 
poisoning set in which confined this plaintiff 
to her bed for six weeks absolutely, and for 
a period of about four mouths altogether, 
during which time she was attended by a 
physician and was obliged to and did take 
nauseating vile medicines to overcome the 
said condition of blood poisoning which had 
ensued by reason of the said woimd received 
In the said bathtub. 

*Tenth. That since said period of time this 
plaintiff has suffered great and immeasura- 
ble distress, anxiety, and pain on account 
of the said blood poisoning, and her health 
has been permanently Injured and shattered. 
Her limb has been practically ruined, and is 
now, and has been since shortly after the 
said injury, a blackened, distorted, and dis- 
eased mass, from which, as this plaintiff is 



inf ormed add bcUeves, ibe wlB nerv whoUy 
recover. 

"Eleventh. That the said defendants • • • 
were and are responsible to this plaintiff by 
reason of their negligence which resulted in 
said injury to this plaintiff. That said neg- 
ligence consisted in each and every of the 
following particulars, to wit: (a) la allow- 
ing said bathtub to become and remain In a 
dangerous condition, while being rented to 
this plaintiff for the purpose of taking a 
bath, OB acconnt of the tear in the side of 
the copper composing the lining of said bath- 
tub, (b) In permitting said tear to become 
contaminated and foul with dirt and ver- 
digris at the time the said tub was rented to 
this plaintiff for the purpose of taking a 
bath, (c) In allowing said tub to become and 
remain In a filthy condition, whereby and by 
reason of which this plaintiff suffered blood 
I)oisoning. (d) In employing negligent, un- 
skillful, and Imt>roper attendants at said 
time and place, whose lack of action in 
cleaning said bathtub resulted tai the Injury 
to this plaintiff." 

The foregoing are the only allegations con- 
cerning the alleged damage that resulted 
from the Injury. 

Appellants proved, unequivocally, by three 
physicians of undisputed qualification and 
Integrity, that she did not have blood poison- 
ing at all, but all three diagnosed her mal- 
ady as eczema of some kind. Appellee pro- 
duced no evidence on the subject, except 
that which incidentally fell from the lips of 
her husband and mother. The appellee was 
not questioned as to the matter, and never 
testified concerning It, except, incidentally, 
that : "The doctor [meaning Dr. Stemen] said 
it was a clear case of blood poisoning at that 
time. He said there were no varicose vdUis 
there." 

Dr. Stemen testified : "My name Is Oeorge 
S. Stemen. I am a surgeon by profession. 
I know Sarah A. Stock and I made an exam- 
ination of her lower limbs. The first time 
was on the 24th of March, 1904, In my of- 
fice in the city of Denver. I remember the 
leg she presented to me at that time for 
examination, which she claimed was injured, 
and It was the left leg. There was no blood 
poisoning present at that time on that leg, 
and I never stated to Mrs. Stock at that or 
any other time that it was a clear case of 
blood poisoning." 

She alleges In her complaint that her dam- 
age resulted from blood poisoning, but she 
signally falls to carry out these allegations 
In her testimony or the testimony of her wit- 
nesses. Appellee's malady may have arisen 
Immediately after her bath, yet It cannot 
be concluded from the evidence that it was 
blood poisoning, as alleged in her complaint. 
It may be that some other disease resulted 
from the scratch, or that the scratch might 
have produced eruptions and inflammation 
that could not be diagnosed as any disease; 
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tmt sbe alleges that It was blood poiaoning, 
and tbat It was by reason thereof that she 
was damaged, and proof of any other result 
wonld be a clear variance from the allega- 
tions of the complaint. The only testimony 
that appellee was affected with blood poison- 
ing was by witnesses who did not qualify as 
to any knowledge or experience that would 
entitle them to diagnose her case and arrive 
at a conclusion as to what her disease was; 
and, while no direct objection was lnteriK>sed 
to the mother's testimony for this reason. It 
was of not sufficient probative force to merit 
any ; neither spoke as one having knowledge 
or experience, but rather from general im- 
pression, and in an Incidental and perfunc- 
tory manner. The diagnosis of a malady of 
tills character should be made by a physi- 
cian, nurse, or other person quaUfled, by ed- 
ucation, experience, or otherwise, in such 
matters. 

In the case of McGraw v. Kerr, 128 Pac. 
870, recently decided by this court, it is held 
that resort must be bad to the opinion of 
experts to determine whether a surgeon ex- 
ercises ordinary care and skill in examining 
a case, as well as in applying remedies there- 
after, and that the Jury must determine such 
qaestion from the preponderance of expert 
testimony. 

In the case of Jackson y. Bnmbam, 20 
Colo. 532, 39 Pac. 577, the court said : "There- 
npon it becomes Important, if not the con- 
trolling question in the case, which of these 
respective authorities was correct [referring 
to the diagnosis of the malady], since the 
propriety of defendant's treatment of the 
plaintiff depends upon which was the correct 
diagnosis, and whether the defendant exer- 
cised ordinary care and skill in examining 
the case, as well as in applying the remedies. 
To determine this, resort must be had to the 
opinion of experts, based upon the ultimate 
facts as the jury may find them established 
by the weight of the evidence." 

It is claimed by counsel for appellee that 
the term "blood poisoning," as used in tne 
complaint, was used in the commonly accept- 
ed meaning of the term, and not in its tech- 
nical sense, and that, if it had been intended 
to allege blood poisoning in its technical 
sense, the term "septiccemla" would have 
been used. If the complaint had even alleg- 
ed that the blood was poisoned, or that a dis- 
eased condition resulted, by reason of which 
she was damaged, such theory might receive 
greater consideration. But there was no ef- 
fort to fbllow the allegations of the com- 
plaint and to prove blood poisoning of any 
kind. Nothing was disclosed in the testi- 
mony as to this difference, if there be any 
difference, between the commonly accepted 



and the technical meaning-, as the term "Uood 
poisoning" was used in the evidence and dis- 
cussed by the physicians as a disease; and 
the court Instructed the jury, using the term 
"blood poisoning," with no explanation as to 
the term used. The physicians testified that 
blood poisoning consisted of three Idnds, or 
stages of the disease, and that appellee was 
not afflicted with any of them. They examin- 
ed hw many times and at various intervals 
from a few weeks after her alleged Injury 
down to the last trial. AU of them testified 
positively that It was her left I^ that she 
claimed to have injured, including her own 
physician, whom she called to attend her 
soon after her bath. 

Dr. Finucane testified: "The small vdns 
were varicose. There was no blood poisoning 
ther& In cases of blood poisoning, after the 
wound takes infection, the first indication is 
elevation of temperature, then a chlU. The 
blood vessels become Inflamed; the vessels 
extending up towards^ the thigh will probably 
be enlarged. The lymphatics will enlarge. 
The lymphatics are susceptible of enlarge- 
ment from the infection. After the germs 
get to work in the sore spot. If you can't 
retard the trouble right away, yon will have 
the process that is termed blood poison. The 
first Indication is elevation of temi>eratnxe 
and a cblU. That is what we call septlctemla, 
the first stage of blood poisoning. The n«ct 
stage is pyeemla. We have three stages of 
b^ood poisoning — saprtemia, septioemia, and 
pysemia. In a case of blood poisoning they 
either get well or die in six or ^ght days. 
There was no blood poisoning in Mrs. Stock's 
case that I could recognize." 

No competent testimony of any kind was 
introduced to show that appellee had any 
symptoms of the disease commonly or tech- 
nically known as blood poisoning ; and, while 
there was some testimony tending to prove 
that the appellee's injury was immediately 
succeeded by a diseased condition of her 
limbs, it was at variance with the allegations 
and the theory of the complaint, and the 
court was not justified in so submitting the 
issues to the jury that the verdict might be 
predicated upon a finding that blood poison- 
ing ensued, and that by reason thereof the 
appellee was damaged. This view concern- 
ing the proof is not In accord with the view 
of all of my associates. 

The judgment is reversed and remanded, 
with prlvllep;e of amendment of the pleading* 
as the parties may be advised. 

Judgment reversed. 

KING, J., concurs. CUNOTNGHAM, P. J.. 
and HURLBUT, J., concur in the result 
BELI4 3., does not participate. 



Digitized by 



Google 



Colo.) 



BURNS T KATXONAIi MINIKO, TUNNEL A LAND CO. 



1037 



BUBNS V. NATIONAL MINING, TUNNEL & 
LAND CO. et al. 

(Court of Appeals of Colorado. March 10, 
1913.) 

1. APPEAL AND EbROR (| 781*)— GBOtTNDS 
FOB DlBMISSAIr-SETTLEMENT. 

A settlement which -would justify a dis- 
missal of an appeal must include not only the 
matters originaUy involved in the action, but 
also the judgment itself, and must be made by 
und between the parties to the appeal who are 
interested in the determination and the result 
itself. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. { 3122; Dec. Dig. ) 781.*] 

2. Corporations (J 316*)— Loan of Monkt 
— Interest of Director. 

A board of directors of a solvent corpora- 
tion may borrow from a member of the board, 
and mortgatre the corporate property to secure 
the loan, where the transaction is in good 
faith, but, if the presence and vote of the 
lending director is necessary to a quorum or 
to a majority in voting to take such action, 
the act is voidable by the corporation or its 
stortcholdera, and will be set aside in equity, 
regardless of the good faith of the transaction, 
although the note and the acti of the directors 
in anthoiizing it are valid at law. 

[Ed. Note.- For other cases, see Corpora- 
tions, Cent. Dig. §| 1401, 1402, 1404-1406, 
1408, 1400, 1412-1414; Dec. Dig. g 316.*] 

8. Corporations (S 320*)— Officers— Dbai.- 
iNos WITH Oorporation— Action TO Anndl 
Proceedings in Suit. 

In a suit to annul all proceedings in an ac- 
tion on a note given by a corporation after 
judgment, execution, and sale of property be- 
fore objection was made, there was no allega- 
tion in the bill that the money borrowed for 
which the note was given was not received and 
used by the corporation, and no offer to refund 
the money obtained on the note; but the bill 
alleged that the note was paid by the firm 
lending the money by a sale of collateral se- 
curity, and alleged, also, that the act of the 
directors authorizing it was illegal. The repli- 
cation denied on information and belief a plea 
that the corporation received and used the 
money obtained by the sale of the collateral. 
Held, that the denial in the replication to be 
good should be direct, and that it appears from 
the pleadings that the corporation owed the 
money for which the note was given, and that 
there is no bad faith directly charged against 
the directors in authorizing the note. 

[EJd. Note. — For other cases, see Corpora- 
tions, Cent Dig. g§ 1426-1431, 1433-1439; 
Dec Dig. § 320.*] 

4. Corporations (5 316*)— Indebtbdness— 
Interest of Dibectob. 

Where money was received by a corpora- 
tion and used for its benefit, the person fur- 
nishing the money, even though he was a di- 
rector of the corporation, and his vote was 
necessary to the majority vote of the direc- 
tors in authorizing the loan, could sue the cor- 
poration for the money loaned, even if no note 
or other evidence of the indebtedness had been 
executed. 

[Ed. Note.— For other cases, see Corpora- 
tions, Cent. Dig. «$ 1401, 1402, 1404-1406, 
1408, 1409, 1412-1414; Dec. Dig. | 316.*] 

5. COBPOBATIONS (J .120*)— LOAN 0» MoRBT 
— INTBBEST OF DiBECTOB— ReIJBF. 

A Stockholder of a corporation cannot 
have judgment on a note of the corporation 
set aside on the ground that the money which 
was loaned the corporation was loaned by a 
director, without an offer to return the money 



obtained on the note, for in a soit for equitaUe 
relief plaintifE must do equity. 

[Ed. Note.— For other cases, see Corpora- 
tions, Cent Dig. f§ 1426-1481, 1433-1489; 
Dec. Dig. i 820.*] 

6. Patment (I 26*)— Acts CoNSTiTOTuro 
Patkent— Saix of Coixatebai.. 

Where a note is given by a corporation 
and collateral ia pledged for its payment, and 
the holder of the note allows the collateral to 
be sold, and permits the corporation to use 
the money derived from the sale to pay other 
outstanding indebtedness, the sale of the col- 
lateral does not constitute payment of the note, 
although sold for an amount sufficient to pay it. 
[Ed. Note.— For other cases, see Payment, 
Cent Dig. g 32; Dec. Dig. g 26.*] 

7. JnOOMENT (i 460*)- EQUITABtE Relibf— 

Pleadino — Payment of Note. 

In an action to set aside judgment on a 
note given by a corporation on the ground that 
the note had been paid by the sale of collateral, 
the bill stated that sufficient funds were realiz- 
ed by such sale to pay o9 the note and through 
fraud such funds were not applied to such pur- 
pose. Defendant answered, admitting that it 
had sold or permitted the sale of the collateral, 
and pleaded that the money was used by the 
corporation for its benefit. The replication al- 
leged that plaintiff did not have sufficient knowl- 
Mge or information npon which to base a be- 
lief as to defendant's plea. Beld, that the 
replication was a practical withdrawal of the 
charge of fraud in the bill. 

[Ed. Note. — For other cases, see Judgment, 
Cent Dig. fg 8T9, 880, 882-891; Dec Dig. i 
460.*] 

8. Judgment (J 460*)— Equitable Relikf- 
Pleadino — Alleoino Conspiracy. 

Pleadings in an action to set aside a judg- 
ment on a note given by a corporation held not 
sufficient to charge a conspiracy between the 
directors and the members of the partnership 
holding the note, where the only charge indicat- 
ing conspiracy was in the allegation that after 
the partnership wrote the corporation that its 
note must be paid, or suit would be brought, 
the corporation answered that it had no funds, 
that it was obliged to refuse payment, and that 
the writers of the letters were each members 
of the partnership. 

[Ed. Note. — For other cases, see Judgment, 
Cent Dig. gg 879, 880, 882-891; Dec Dig. g 
460.*] 

Appeal from District Court, EI Paso Coun- , 
ty; R. B. Lewis, Judge. 

Action by James F. Bums against the Na- 
tional Mining, Tunnel & Land Company and 
others. From a Judgment on the pleadings 
against plaintiff for costs, be appeals. Af- 
firmed. 

Gunnell A Chlnn, of Colorado Springs (G. 
S. Thomas, of Denver, of counsel), for ap- 
pellant K. R. Babbitt, of New Tork City, 
and F. L. Sberwin, of Colorado Springs, for 
individual appellees. 

MORGAN, J. This appeal is from a Judg- 
ment on the pleadings against the appellant 
for costs in the EI Paso district court, by 
which appellant's bill was dismissed for 
want of equity. 

[1] The motion to dismiss the appeal, filed 
in the Supreme Court after the ax)i>eal bad 
been perfected, is denied. The settlement of 
the matters involved on the appeal and up- 
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on wblch the moUon !■ baaed waa not a com- 
plete settlement of all tbe matters involved, 
especially aa to the Judgment itself for costs. 
A settlement snch as would Justify a dis- 
missal of an appeal most not only settle the 
matters Involved In the original action, but 
most Include the Judgment Itself, and must 
be made by and between the parties to the 
appeal who are interested in the determina- 
tion and the result thereof. The case of 
Geraghty v. Randall, 18 Colo. App. 194, 70 
Pac. 767, approaches the condition here. The 
cases of Floyd v. Cochran, 24 Colo. 489, 52 
Pac. 676, Mills v. Green, 158 U. S. 651, 16 
Sup. Ct 132, 40 I<. Ed. 293, and Hunter v. 
Dickinson, S Colo. App. 873, 83 Pac. 932, 
cited by appellees, contemplate a more com- 
plete disposition of the matters Involved 
than the settlement In the pending case. 
Two recently decided cases — Woodmen Ass'n 
V. Grand Junction, 61 Colo. 353, 117 Pac. 
997, and Bull v. Doss Bros. Co., 51 Colo. 459, 
119 Paa 156 — are somewhat analogous to 
the {tending case, but in each of these cases 
the reasons for dismissal Involved the entire 
Issue, and all the parties in the case that 
was appealed. In the {tending case the set- 
tlement seems not to have included either all 
of the parties or all the issues. 

It may be determined from the pleadings 
that the only purpose appellant had in bring- 
ing the suit was to annul all proceedings in a 
certain suit by the firm of Otis & Co., a part- 
nership, against the National Mining, Tunnel 
& Land Company, a corporation, upon a cer- 
tain promissory note for (1,000 given by the 
corporation to the partnership. The bill of 
complaint in the pending suit charges that 
the note was invalid, and also that It had 
been paid, and a determination of these two 
questions will be sufficient upon which to 
reach a conclusion concerning the appeal. 
There are other charges in the bill upon 
which a prayer for an accounting, the ap- 
pointment of a receiver, and other relief is 
based, but the right to such relief seems to 
rest upon the invalidity of the note and Its 
payment, and these two questions alone will 
be considered. 

It is claimed by the appellant that because 
two of the four directors present and voting 
when the note was authorized by the board 
of directors of the corporation were also 
members of the partoershlp to whom the 
note was made payable, and whose votes 
were required to adopt the resolution, and 
whose presence was necessary to constitute 
a quorum at such board meeting, such act on 
the part of the board was void, and the note 
was therefore void. The contention is that 
these two directors were disqualified by rea- 
son of their personal interest in the act 
done. It is further contended that because 
the partnership permitted certain shares of 
the capital stock of the corporation that had 
been turned over to the partnership as col- 
lateral security for the note to be sold for 
a sufficient amount to pay off the note, the, 



act of the partnership, In permitting the 
money, so derived, to be used by the corpora- 
tion for other purposes, amounted to a pay- 
ment of the note. It is farther contended 
that all the circumstances, connected with 
obtaining the Judgment on the note, showed 
a conspiracy to obtain all the property of the 
corporation, and were tainted with fraud to 
such an extent that the Judgment on the 
note is void. These are the only questions 
raised by the a^^ellant in his brief. They 
will be disposed of in the order above Indi- 
cated. 

[2] 1. A board of directors of a solvent 
corporation may borrow money from one or 
more Individual members of the board, and 
give the corporation's note for It, and even 
mortgage the corporate property to secure 
It, where the transaction is in good faith. 
Cook on Stock & Stockholders, i 661, dtlng 
many authorities; Mining Co. v. Bank, 10 
Colo. App. 339, 50 Pac. 1055. If the pres- 
ence and vote of the director loaning tlie 
money is necessary to constitute a quorum, 
and to make a majority upon such vote, 
however, the act is voidable at the Instance 
of the corporation or its stockholders. The 
trust relation existing between the directors 
and the stockholders of a corporation ought 
not to permit such an act, and a court of 
equity will scrutinize all contracts made In 
this way and set them aside, regardless of 
the good faith of the transaction. 2 Cook on 
Stock & Stockholders, | 653; Morgan v. 
King, 27 Colo. 530, 63 Pac. 416; Moshw t. 
Slnnott, 20 Colo. App. 454, 79 Paa 742; Sims 
V. Petaluma Gas Co., 131 Cal. 656, 63 Pa& 
1011; 10 Cyc. 790, 791. The note given by 
the corporation to the partnership, and the 
acts of the directors In authorizing the same, 
are, however, valid in law, although they 
might be attacked In equity by the corpora- 
tion, or any other party having a standing 
for such purpose, but this would not prevent 
an action at law to recover the amount due 
upon the note, so long as no objection was 
made and no action was taken attacUnc Its 
validity. 10 Cyc. 791. 

[3] The pleadings in the case at bar dis- 
close that Judgment had been taken upon 
the note, execution had been levied upon the 
property of the corporation, which was sold, 
and a certlflcate of purchase Issued on the 
sale, before any objection was made, or any 
action was talcen, In that proceeding, or oth- 
erwise, attacking its validity. There is no 
allegation In the bill that the money borrow- 
ed and for whch the note was given was not 
received and used by the corporation for the 
best interests thereof, and no offer to refund 
the money obtained on the note; but the 
bin contains only an allegation that It was 
paid, actually or constructively, by the part- 
nership, upon a sale of the collateral secu- 
rity, together with the prior allegation that 
the act of the directors authorizing it was 
Illegal and void. It is true the replication 
denies on Information and belief a plea bji 
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the partnersblp that the Corporation dlA re< 
celve and use the money bo borrowed to pay 
off other valid, outstandlns Indebtednen at 
the corporation, Imt such a plea ahonld be 
met by direct and posltlre denials. There- 
fore it appears from the pleadings that the 
corporation owed the partnership the money 
for which the note was glroi, and there la 
no bad faith, constrolng the bill and the rep- 
lication together, directly charged against the 
directors In authorizing the execution and 
delivery of the note. 

[4] If no note or other evidence of the In- 
debtedness had been executed at all, yet If 
the money was received by, and nsed for the 
bcoieflt of, the corporation, the person fnr- 
nlshing the money, even though his vote as a 
director of the corporation was necessary to 
a majority vote of the directors in authoriz- 
ing the loan, could sne the corporation for 
the money loaned and recover the amount 
Sims V. Petalnma Oas Co., snpra. 

There are many authorities on the validity 
of an act of a board of directors of a corpo- 
ration, such as that involved In this appeal, 
but the following extracts from 10 Cyc. seem 
to state the law as it now exists, and In con- 
formity with the decisions of the courts of 
this state: "While it is clear that a member 
of a corporation is not incapacitated by the 
circumstance of being a member from en- 
tering into valid contracts with the corporate 
body, yet, where a bare quorum is assembled, 
no contract can be made with a member of 
that quorum, because such a contract re- 
quires his concurrence, and he cannot be on 
both sides of the same contract As to that 
contract he is not a director, but is a stran- 
ger; and when he steps otit of the bare quo- 
rum, and assumes the attitude of a stranger, 
the quorum Is broken. Where, on the other 
hand, a majority of the directors vote in fa- 
vor of a resolution In which one member of 
the board has a personal interest, the reso- 
lution is not invalid by reason of that per- 
sonal Interest" 10 CJyc. p. 781. "A director 
cannot with propriety vote in the board of 
directors upon a matter affecting his own 
inrlvate interest any more than a Judge can 
sit in his own case; and any resolution pass- 
ed at a meeting of the directors at which a 
director having a personal Interest in the 
matter voted will be voidable at the instance 
of the corporation or the shareholders, with- 
out regard to its fairness, provided the vote 
of such director was necessary to the result" 
10 Cya p. 790. See, also, Morgan v. King 
and Moaher v. Slnnott supra, where the in- 
dividual directors bought property of the 
corporation. 

Concluding that the action of the board, 
authorizing the execution and delivery of 
the note, was voidable at the Instance of the 
appellant yet In his suit for equitable relief, 
he should "do equity," and offer to return 
the money so obtained on the note. 

[(] Even a stockholder of a corporation 



shoidd not be permitted to boieflt by a v<^d 
trauaactlon of bis ccMrporatlon, and come lor 
to a court of equity and appeal to the con- 
sdenoe of the chancellor without first of> 
faring, or procuring his corporation to of- 
fer, to return to the party complained of, 
the fruits of the unlawful act In the case 
of Mosher r. Sinnott supra, the court through 
GuDter, J., said: "We think the sale of the 
stock by the directors to appellants Mosher 
and Whipple constructively fraudulent and 
voidable at the Instance of the corporation. 
This action, although brought by a stock- 
holder, is really an action by the corporation 
to redress a corporate wrong; that is, to set 
aside the constructively fraudulent sale of 
this stock. In order to obtain this equitable 
relief, the corporation must do equity. The 
complaint makes no offer to do equity with 
reference to Mosher and Whipple, nor does 
the decree make any provision for doing 
them equity. The decree simply provides for 
a cancellation of the certificates of stock held 
by them under this purchase. The claims of 
Mosher and Whipple against the corporation 
are not disputed; they are open accounts; 
they accrued more than six years ago, and 
are therefore barred by the statute of limita- 
tions. Were we to affirm the Judgment of 
the lower court as to these certificates of 
stock, we would thereby cancel the certifi- 
cates of stock, and yet not put Mosher and 
Whipple in the same position in which they 
1 were before they received the certificates of 
stock, the corporation would have back the 
stock, and at the same time have annulled 
perforce the statute of UmitatioDs the claims 
of Mosher an*! Whipple against it This re- 
sult would be manifestly unjust The com- 
plaint failed to state facta sufficient to con- 
stitute a cause of action, in that it failed to 
offer to do equity with reference to Whipple 
and Mosher. The decree was bad, in that 
it canceled the certificates issued to Whipple 
and Mosher without requiring the corporation 
to do equity ^Ith reference to their claims." 

It may be contended that appellant was 
relieved of the necessity of alleging this 
offer to "do equity" by the allegation that 
the note bad been actually or construc- 
tively paid. Such supposed contention re- 
quires the consideration of the next question, 
as to whether the note was so paid or at all. 

T*! 2. The contention of appellant that the 
note was paid when the collateral security 
was sold for an amount sufficient to pay it is 
unteuable. The pleadings show quite conclu- 
sively that the partnership sold the collateral 
and permitted the corporation to use the 
money derived from the sale for the purpose 
of paying other outstanding and valid in- 
debtedness. This amounted to nothing more 
than a release by the partnership of its claim 
on the collateral, and left the note with no 
security. 

[7] The bill does not state any facts to 
put this in issue— the good faith of the part- 
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nership in releasing the collateral — but sim- 
ply states that sufficient funds' were realiz- 
ed on the sale of the collateral to pay oS 
the note, and, through fraud, was not ap- 
plied to such purpose. This naked charge, 
however, when the partnership answered, ad- 
mitting that it had sold, or permitted the 
sale of, the collateral, and pleaded that the 
money was used by the corporation for its 
benefit, was modified in the replication to 
the averment that the appellant did not have 
sufficient knowledge or information upon 
witich to base a belief as to this plea. This 
was a practical withdrawal of the charge of 
fraud, if any had been sufficiently made, in 
the bill. There is no reason why the part- 
nership could not relinquish Its hold upon 
the collateral if it so desired. It would not 
in any way prejudice the corporation or its 
stockholders if the money derived from the 
sale of the collateral was used for the ben- 
efit of the corporation. The entire pleadings 
show appellant to have been without equity 
in this regard as well as In regard to the 
validity of the note. His bill should have, 
at least, stated that be, or his corporation, 
stood ready to pay the indebtedness in case 
the court should find that It had not been 
paid. 

[S] 3. The contention of the appellant that 
a conspiracy existed between the corporate 
directors and the members of the partner- 
ship, and that all the circumstances connect- 
ed with obtaining the judgment on the note 
were tainted with fraud, does not sufficiently 
appear from the pleadings. It does appear 
that the partnership at Colorado Springs 
wrote the corporation at Denver that its note 
of $1,000 must be paid or suit would be 
brought, and the corjjoration answered that 
it had no funds, and that It was obliged to 
refuse payment, and that the writers of the 
letters were each members of the partner- 
ship; yet this alone, without further charg- 
es, would not constitute fraud, nor establish 
a conspiracy, as it Is not denied In- the repli- 
cation, except on Information and belief, 
that a few days before this suit was brought 
the directors of the corporation sent out 
notice to all of the stockholders, notifying 
them that all the property of the company 
was sold at sheriefs sale to satisfy the judg- 
ment that had been obtained upon the note, 
and that the property ought to be redeemed 
from the sheriffs sale {although plaintiff de- 
nies that any such notice was sent to him), 
that about a month later a new board of di- 
rectors was elected for the corporation, not 
including any member of the partnership, 
and that these directors recognized the 
validity of the note, and sent out notices 
to all the stockholders, requesting contribu- 
tions sufficient to pay off the judgmeut upon 
the note. It also appears that the new 
board of directors, acting for the corpora- 
tion, filed a separate answer and cross-com- 
plaint, la which they do not deny the valid- 



ity of the note, but charge, as was charged 
in the bill, that sufficient funds were realis- 
ed from the sale of the collateral to pay olt 
the note, and charge that it vras the duty of 
the partnership, under the terms of the col- 
lateral agreement, to have applied this mon- 
ey to the payment of the note. As the act 
of the corporate directors in authorizing the 
execution of the note was voidable only, this 
action on the part of the new board of di- 
rectors in filing its separate answer admit- 
ting the validity of the note would seem to 
be a sufficient ratification of a voidable act 
to make It valid. These acts on the part of 
the old and the new boards of directors, dis- 
closed by the pleadings, tended to destroy 
the claim on the part of the appellant that a 
conspiracy existed In regard to the note, and 
that the circumstances were tainted with 
fraud. And, as there are no direct charges 
to be found in the pleadings sufficient upon 
which to base the suit of the appellant con- 
cerning the charge that the note was inval- 
id and had been paid, it seems that nothing 
remained In the bill or in the pleadings 
which would justify a decree in equity in 
favor of the appellant 

While it Is true that the acts of shrewd 
conspirators are frequently clothed in the 
deceptive garb of apparent legality and good 
faith, and their tracks artfully made to ap- 
pear the most distinct in places where no 
suspicion would be aroused, yet all decep- 
tions of such character are absent from the 
allegations of the bUl, or retracted by the 
replication. The direct charges of fraud and 
conspiracy attempted to be made in the bill 
are reduced to charges upon information and 
belief in the replication. To use the lan- 
guage of the replication, replying to pleas of 
good faith in the answer, the appellant re- 
peats that, "This plaintiff has not and can- 
not obtain sufficient knowledge or informa- 
tion upon which to base a belief." The 
charges were, as a consequence, insufflcioit. 
narter v. Shull, 17 Colo. App. 162, 67 Pac. 
911, where the court said: "Whether a 
transaction is fraudulent or not is a ques- 
tion of law, to be determined upon the facts, 
and in pleading fraud thb facts from which 
it is a conclusion must be set forth, and 
those facts must warrant the conclusion. 
• • • No person ought to be held to an- 
swer a charge of fraud which is made, not 
as a fact, but as a conclusion drawn from 
irresponsible hearsay." 

All questions raised in the briefs, or dis- 
cussed in oral argument, have been thor- 
oughly considered, and. If any have not been 
referred to in tlie opinion, it is not because 
they have been overlooked. The Judgmoit la 
affirmed. 

Judgment affirmed. 

CUNNINGHAM, P. X, and KINO and 
nURI^BUT, JJ., concur. BELLi, J., does not 
participate. 
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COUNTX OF SACBAME24TO y. PFUND, 

Ctonnty Clerk. (Saa 2,043.) 

(Snpreme Court of California. March 6, 1913. 

Rehearing Denied April 4, 1013.) 

1. Officers (i 100*)— Cubrkb— Oompbnbation 
—Statutory Pbovisionb. 

St 1909, p. ««.•{. { 2, allows county clerks 
10 per cent of amounts received for hunting li- 
censes as compensation for services under the 
act. Pol. Code, § 4i;35, fixes county clerks' sala- 
ries, and section 4290 makes the salaries and 
fees full compensation for all services rendered 
bv them, both of which provisions antedate the 
1909 act. Const art 11, § 9, prohibits the in- 
crease of an officer's salary, etc., during the 
term for which he was elected. Held that, as 
applied to terms commencing after the 1909 act 
was adopted, it constitutes a valid provision for 
compensation for additional services required 
under the act. 

[Ed. Note. — For other cases, see Officers, Cent 
Dig. a 152-157: Dec. Dig. § 10O.»] 

2. Statutes (S 164*)— Ame.ndment— Effect. 

Under Pol. Code, § 325, providing that a 
section partly amended is not to be deemed 
wholly re-enacted, the amendment of a statute 
in a given particular does not constitute such 
re-enactment of other provisions not changed 
by the amendment ns to make it a later expres- 
sion of the legislative intention on a given point 
than another statute enacted before the amend- 
ment, but after the amended section was orig- 
inally adopted. 

(Ed. Note.— For other cases, see Statutes, 
Cent Dig. { 239; Dec. Dig. S 164.*] 

In Bank. Application by tbe County of 
Sacramento for writ of mandate against E. 
F. Pfund, County Clerk. Application de- 
nied. 

Eugene S. Wachhorst, Dlst Atty., of Sac- 
ramento, for appellant Wbite, Miller & Mc- 
Langblin, of Sacramento, for respondent 

HENSHAW, J. This Is a proceeding in 
mandate to compel the respondent, tbe coun- 
ty clerk of Sacramento county, to pay Into 
the county treasury certain fees asserted to 
have been collected by him as such county 
clerk for services performed In the Issuance 
of hunting licenses under the act to regulate 
and license the bunting of wild birds and 
animals. Stats. 1909, p. 663. Section 2 of 
that act provides as follows: "Licenses grant- 
ing the privilege to bunt, pursue or kill wild 
birds or animals shall be Issued and deliver- 
ed upon application, by the county clerk of 
any of the counties of this state, or by the 
state board of fish commissioners." The 
licenses shall be prepared by the fish and 
game commission and furnished to the coun- 
ty clerk, and, for the licenses furnished to 
and disposed of by the county clerk, "the 
county clerk shall be resiwusible and shall 
account for tbe same to the controller of the 
state every three months, Iteginning with 
July 1st of each year. For each llceuse sold, 
registered, and accounted for by any person, 
excepting a fish commissioner, he shall be al- 
lowed ns compensation out of the game pres- 
ervation fund 10 per cent of the amount ac- 



counted tox" The ftiots, over which there Is 
no sorlous controversy, are that respondent 
received for the issuance of these licenses 
the sum of ^,721. The whole of this sum 
he paid into the state treasury at different 
times, in accordance with the law, and after 
such payments he received from tbe fish and 
game commission the 10 per centum contem- 
plated by the statute, which moneys, aggre- 
gating $472.10, he insists upon his right to 
retain as his personal property. Tbe legal 
question, therefore, is whether, under the 
law, the county clerk is so entitled to retain 
it, and, subordinate to that inquiry — one not 
necessary here to determine — whether, if the 
county clerk is not entitled to retain it, the 
money belongs in the treasury of the county 
or of the state. Preliminarily it may be said 
tlkat no question is here involved of an in- 
crease of salary during the term of office of 
an Incumbent, for the term which respondent 
is now serving commenced nearly two years 
after the act of 1909 was passed. 

[1] A reading of the license act of 1909 es- 
tablishes certain facts beyond peradventure : 
First, that tbe state of California has im- 
posed an additional duty upon the county 
clerks, for tbe act not only authorizes them 
to issue the licenses, but makes It their duty 
so to do upon application; second, that this 
duty is one to be performed, not for and on 
behalf of the county, but for and on behalf 
of the state, aixux it is a state license which 
the county clerks are authorized and direct- 
ed to Issue, and since by section 6 of the 
act all moneys collected from these licenses 
shall be paid Into tbe state treasury ; third, 
the authority to issue licenses is limited ab- 
solutely to the state board of fish commis- 
sioners and their deputies, and county clerks 
and their deputies; fourth, that the state 
Legislature set forth a succinct and clearly 
devised plan whereby, for tbe issuance of 
such licenses, "any person" other than a fish 
commissioner, who should so issue them, was 
allowed "as compensation" 10 per cent, of the 
amount of the license; fifth, since tbe au- 
thority to issue was by tbe act limited to offi- 
cials only, namely, state fish commissioners 
and county clerks, the phrase "any person" 
seems to have been used designedly, for oth- 
erwise "any official" would have been the 
more appropriate language; sixth, that the 
use of tbe words "any person" in this con- 
nection seeuis clearly to indicate that the 
Legislature designed to diCTerentiate in the 
matter of the issuance of these licenses be- 
tween the county clerks in their official ca- 
pacity and county clerks in their private ca- 
pacity; seventh, that the clear purpose of 
this difTerentiation was to give expression to 
tbe legislative intent tbat tbe county clerks, 
OS Individuals, should be entitled to retain 
this 10 per centum "as compensation"; 
eighth, this is made the more manifest by 
reason of the fact that, if the county clerks 
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ttre not so allowed to retain this 10 per c^t- 
um (since the fish commissioners are in ex- 
press terms forbidden to retain It), it results 
In convicting the liCglslature of a very mani- 
fest absurdity In declaring that a particular 
class of officers shall be allowed to retain a 
commission, which very class, under other 
laws of the Legislature's own creation, are 
forbidden to do this very thing. 

.These facts, we say, are irresistible from 
a reading of the statute Itself, but neverthe- 
less they are, of course, not conclusive upon 
the question. For it still may be that the 
Legislature has passed a law whose intent 
may be plainly seen, but which intent may 
not be given effect because of the prohibition 
of the Constitution or of other controlling 
statutes. Such, it is contended, is the case 
here. This inhibition upon the county clerk's 
right to retain these fees, it is said, is found 
In the language of sections 4235 and 4290 of 
the Political Code. The first of these sec- 
tions fixes the salary of the county clerk of 
Sacramento county. The second declares 
that "the salaries and fees provided In this 
title shall be In full compensation for all 
services of every kind and description ren- 
dered by the officers named in this title, ei- 
ther as officers or ex officio officers, their 
deputies and assistants, unless in this title 
otherwise provided." But these two sections. 
In so far as they have any bearing upon the 
present consideration, are precisely the same 
now as they were when the game license 
act was adopted ; and, as the only constitu- 
tional limitation upon the Legislature In fix- 
ing the compensation of officers Is a prohibi- 
tion against increasing their salary or emolu- 
ments during the term for which the officers 
are elected (Const, art. 11, { 9), it follows 
that it was permissible for the Legislature to 
make any such Increase to apply to future 
terms. As has been said, such is the situa- 
tion here presented. Thus, for the addition- 
al duties Imposed upon county clerks, no one 
would question the right of the Legislature 
to say that their salaries should be Increased 
in a fixed sum, and no objection attaches to 
the method of compensation by fees based 
upon a per centum of the amounts received 
for the issued licenses. 

[2] Were this all of the question, there 
could be but one conclusion drawn, and that 
in favor of the respondent's right to the re- 
tention of the money. But it is said that 
sections 42.'t5 and 4290, being amended in 
certain particulars, were entirely re-enacted 
by the Legislature of 1911 (St 1911, pp. 134, 
251), and that such re-enactment should be 
held to be the latest expression of the legis- 
lative view, and thus to forbid the retention 
of the moneys. But it Is conceded that the 
amendments, touching the matter under con- 
sideration, made absolutely no change in the 
sections of the Code as they previously stood. 
In other words, the provisions of the law, so 



far as section 4280 la concerned, are identi- 
cal, and, so far as section 4289, they were 
not changed in any material respect by the 
amendment of 1911. Bat it is said that sec- 
tion 4235 was amended two days after the 
approval of the game license act by increas- 
ing the compensation and number of deputies 
of the county clerks in the class of counties 
to which Sacramento belonged, and that It 
must be concluded from this that this In- 
crease was designed to cover the added serv- 
ice required in the Issuance of hunting li- 
censes. We cannot, however, concur witli 
this reasoning. Section 4235 merely fixes 
the compensation and leaves section 4290 to 
declare what additional compensation may 
be recrived and what is forbidden. More- 
over, so to find an inhibition by implication, 
and so to construe a statute amended in cer- 
tain particulars as having been wholly re- 
enacted as of the date of the amendment, 
is to do violence to the Code and all canons 
of construction. The Code itself (PoL Code, 
{ 325) declares: "Where a section or part of 
a statute is amended, the statute as a whole 
is not to be considered as having been re- 
pealed and re-enacted in the amended form; 
but the portions which are not altered are to 
be considered as having been the law from 
the time when they were enacted." For the 
interpretation of this section, as well as for 
the general rules of construction, it is suffi- 
cient to cite C. P. R. V. Shackelford, 63 Cal. 
265; Swamp Land, etc., v. Glide, 112 Cal. 
90, 44 Pac. 451 ; People v. Sutter St Ry., 117 
Cal. 604, 49 Pac. T36. 

The application for mandate is therefore 
denied. 

We concur: MELVIN, X; SHAW, X; 
SLOSS, J. ; ANGELLOTTI, J. 



PEOPLE V. O'BRYAN. (Cr. 1,725.) 
(Supreme Court of California. March 5, 1913.) 

1. HoMiciDB (S 166*)— Evidence — Relation- 
ship OF I'AI'.TIES. 

In a murder trial, the prosecution was 
properly permitted to show the existence of a 
sti'ilce by a labor organization of which accused 
was a member, and that decedent was a non- 
union worlcm.in, employed by a company against 
whom the strike was directed, though such tes- 
timony Rhould be limited to a general showing 
of the relations of the parties. 

[Ed. Note. — For other cases, see Homicide, 
Cent Dig. f| 320-331; Dec. Dig. { 1U0.*J 

2. Criminal Law (f 371*)— Evioencb op Re- 
lated Offenses— Admissibility. 

(lencrally evidence of offenses other than 
the one for which accused in on trial is not 
admissiible ; but, where two offenses are part of 
a single transaction, every element of accused's 
conduct in that transaction can be shown to 
i'lustrnte his motive nnd intent in committing 
the particular act, and hence, in a prosecution 
of a union employ^ for killing a nonunion work- 
man, the prDsecution was properly permitted to 
show an assault at the same time upon a non- 
union companion of decedent, where the evi- 
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dpnce sustained a theory that the killing and the 
ansault were parts of one attack upon decedent 
and his companion. 

(EH. Not«.— For other cases, see, Criminal 
Law, Cent Dig. B 830-«32; Dec. Dig. J 371.*] 

3. WlTNXeSES (I 277*) — CBOeS-EXAiaNATION 

OF Accused— ScoPK. 

Under Pen. Code, { 1323, which permits 
croe8.examination of accused as to all matters 
about which he waa examined in chief, it was 
proper in a trial of a union employ^ for luUing 
a nonunion workman, wherein accused testified 
that he did not intend to shoot decedent, to ask 
him, on cross-examination, as to his relation to 
a strike which involved the parties, as to his 
movements on the night of the homicide, etc. 

[Dd. Note. — For other cases, see Witnesses. 
Cent. Dig. §§ 925, 979-983 ; D«c. Dig. { 277.*] 

4. Witnesses (§ 380*)— Impeachment— Incon- 
sistent Statements bt AcctrsED. 

If one accused of murder gave snch testi- 
mony on cross-examination as supported his 
direct testimony that he did not intend to shoot 
decedent, the prosecution was not bound by his 
answers on a cross-examination, but could im- 
peach him by proof of contradictory statements 
made at other times. 

[Ed. Note.— For other cases, see Witnesses, 
Cent Dig. a 1210-1219; Dec. Dig. $ 380.*] 

5. Cbiminal Law (8 393*)- Evidencis— CoM- 

PUL80BY SELF-INCEIMINATION. 

Under Const, art 1, | 13, which provides 
that no one shall foe compelled in any criminal 
case to testify against himself, it was error to 
permit the people in a murder trial to show 
accused's testimony before the grand jury l>e- 
fore which he was taken after being arrested 
on suspicion, without being informed of his con- 
stitutional right to decline to be a witness 
against himself or that his statements mif!ht be 
used against him, though the grand jury did not 
return an indictment and the prosecution was 
upon information. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. H 871-874 ; Dec. Dig. { 393.*} 

6. Cbiutnal Law (S 1186*)— AppeaIt-Habm- 
I,E88 Ebror— Admission of Evidence. 

The admission of such evidence was not 
ground for reversal. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. §{ 3215-3219, 3221, 3230 ; Dec. 

Dig. I nse.*] 

In Bank. Appeal from Superior Court, 
San Lnis Obispo County; E. B. Unangst, 
Judge. 

W. J. O'Bryan was convicted of murder In 
the first degree, and he appeals. AlSrmed 

A. E. Campbell, of San Luis Obispo, and 
George Appell, of San Francisco, for appel- 
lant U. S. Webb, of San Francisco, for the 
People. 

SLOSS, X The defendant, convicted of 
murder of the first degree and sentenced 
to life Imprisonment, appeals from the Judg- 
ment and from an order denying his motion 
for a new trial. 

The appellant does not question the suffi- 
ciency of the evidence to support the verdict, 
nor does he attack the instructions given to 
the Jury. The only errors assigned consist 
of certain rulings admitting evidence over 
the objection of the defendant A brief state- 
ment of theease presented by the people will 



suffice for the understanding of the points so 
raised. 

Defendant was a member of a labor organ- 
ization which had declared a strike against 
certain employers, including the Llewellyn 
Iron Works. John D. Avlla, the deceased, 
and one Molina, were nonunion workmen, 
and were working for the Llewellyn Iron 
Works in the construction of oil tanks near 
the city of San Luis Obispo. Early in the 
morning of December IT, 1910, Avila and 
Molina, after spending the preceding evening 
In the city, started to walk back to their 
lodgings, whiciS were at the place where the 
tanks were being erected. After they had 
gone some distance, they were overtaken by 
the defendant, who, with two companions, 
was following them. The defendant was 
armed with a revolver. Avila drew a pistol, 
but the defendant came up to him, and seized 
him by the wrist of his pistol hand. One of 
the men with O'Bryan then took Avlla's pis- 
tol from him. A similar weapon was also 
taken from Molina. Avlla broke away from 
O'Bryan, and started to run toward the city. 
O'Bryan ordered him to stop, and, on Avlla 
disregarding the command, fired. Avila con- 
tinued to run, and made bis way to the city. 
It appears, however, that the bullet from de- 
fendant's revolver had passed through his 
body, and in consequence of the wound so 
received he died during the following night. 
O'Bryan did not pursue him, but turned to 
Molina, and, after asking him questions re- 
garding his and A Vila's employment, struck 
him. Molina then ran away and made bis 
escape. 

While it was not expressly admitted that 
the shot fired by O'Bryan had caused Avlla's 
death, there was no real controversy over 
this point The defendant's contention was 
'that he had fired for the purpose merely of 
frightening Avila, and without any Intention 
of hitting htm. It is apparent, therefore, 
that the intent of the defendant became the 
paramount issue, and that any competent 
testimony tending to show a motive on his 
part for the killing or injuring of Avlla, or 
to throw light on the purpose leading him 
to flre the fatal shot, was relevant and proper. 

[1] It cannot be doubted that the prosecu- 
tion was entirely within its rights In proving 
the existence of the strike, the connection of 
the defendant with the organization conduct- 
ing the strike, and the employment- of Avila 
as a nonunion workman by the Llewellyn 
Iron Works, one of the employers against 
whom the strike was directed. This was 
evidence tending very directly to show a 
motive on O'Bryan's part for attacking AvUa. 
People V. Grow, 16 Cal. App. 147, 116 Pac. 
369; People v. Donnelly, 143 Cal. 894, 77 Pac. 
177; People v. Boeder, 150 Cal. 12, 87 Pac. 
1016. It may be observed, however, that 
testimony of this character should be limited 
to a general showing of the relations of the 
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parties. People t. Tliomsou, 92 Cal. 506. 512, 
28 Pac. 589; People t. Colvln, 118 Cal. 349, 
50 Pac. 539. Perhaps the district attorney 
was permitted, In this case, to show with too 
great detail the activities of the defendant 
on behalf of the union. At the same time 
we cannot see that anything substantially 
prejudicial to the defendant was elicited In 
consequence of the widening of the range of 
Inquiry. 

[2] There was no error in i)ern)lttlng the 
people to prove the assault upon Molina, fol- 
lowing the firing of the shot that killed Avlla. 
The general rule is, of course, that evidence 
of offenses other than the one for wlilch the 
defendant is on trial is not admissible. But, 
where the two offenses are part of a single 
trau.<uictlon, "every element of defendant's 
conduct in that transaction could be shown 
to the jury for the purpose of Illustrating 
his motive and intent in committing the act 
which was the basis of the charge against 
him." People v. Manasse, 153 Cal. 10, 94 
Pac. 92; People v. Walters, 98 Cal. 141, 32 
Pac. 864; People v. Craig, 111 Cal. 468, 44 
Pac. 186; People v. Teixelra, 123 Cal. 298, 
55 Pac. 988; People v. Suesser, 142 CaL 363, 
75 Pac. 1093. It was the theory of the pros- 
ecution—and the theory was entirely reason- 
able under the evidence — that the shooting 
of Avlla and the assault on Molina were 
parts of one attack upon the two, perpetrated 
1q pursuance of a single scheme to terrorize 
or Injure them because they were working 
for the Llewellyn Iron Works. Wliatever 
was done in the course of that attack was 
proper as throwing light on the motive and 
Intent of O'Bryan and his companions. 

The defendant took the stand as a witness 
In his own behalf. His testimony, on direct 
examination, was, In effect, that be saw Mol- 
ina and AvUa on the night of the shooting; 
that he had never seen them before; that he 
shot his gun; that he did not shoot at or aim 
at Avlla, and did not intend to kill him. His 
purpose, he testified, was to scare Avlla, and 
to make him stop. 

[3, 4] The cross-examination of the defend- 
ant was extended, but, with an exception to 
which we shall recur, we cannot see that It 
exceeded the proper limits of cross-examina- 
tion. By asserting that be had not Intended 
to shoot Avlla, the defendant opened the door 
to any questions so framed as to elicit an- 
swers which might tend to show that he had 
in fact entertained and acted upon the pur- 
pose of killing or injuring Avlla. In seeking 
to obtain answers which would support the 
claim that the defendant was actuated by 
a motive of hostility to Avlla, the prosecution 
did not go beyond the bounds defined in sec- 
tion 1.323 of the Penal Code, which permits 
a defendant offering himself as a witness to 
be cross-examined "as to all matters about 
which be was examined in chief." In so far 
as the cross-examination touched upon OBry- 
an's relation to the strike as aa "organizer" 



for the union. It Is appareat, from what we 
have already said, that the questions had a 
proper bearing upon his motive and intent. 
It was entirely permissible, too, for the pros- 
ecution to go into the defendant's movements 
on the night of the homicide, and to draw out 
his statement of the occurrences leading up 
to the shooting. If, in any of his answers, 
he testified in such manner as to lend sup- 
port to his declaration made on direct exam- 
ination, that he had not intended to shoot 
the deceased, the prosecution was not bound 
by such answers, but had the right to Im- 
peach him by proof of contradictory state- 
ments made at other times. Evidence direct- 
ed to this end did not violate the rule pro- 
hibiting impeachment on matters "collateral 
and Irrelevant to the issue." Without dis- 
cussing in detail the various questions asked 
of defendant in the course of a somewliat 
protracted cross-examination, we may say- 
that the rulings of the court In this regard 
were, in the main, correct, and that any er- 
rors that may have been committed were ot 
trivial import. 

[6] On the day of the shooting, December 
18th, the defendant was arrested on suspicion 
of being concerned in the IdlUng of Avlla, and 
was held in custody In the county Jail. No 
formal charge had been made against Mm 
when on the 28th of December he was, by 
the sheriff, taken before the grand Jnry 
which was Investigating the homicide, and 
was sworn and questioned concerning Wa 
actions before and at the time of the shoot- 
ing. He was not informed of his constitn- 
tional right to decline to be a witness against 
himself, nor was be warned that his state- 
ments might be used against him. In re- 
sponse to the examination of the district at- 
torney, he made to the grand jury a num- 
ber of statements. These statements did not 
amount to a confession, but were admissible 
in evidence against the defendant as decla- 
rations against interest, unless proof of them 
was rendered Incompetent by the manner In 
which they had been obtained. 

Over the objection of the defendant, the 
people were allowed to show the questions 
thus asked of O'Bryan before the grand jury 
and his answers thereto. This testimony 
should not have been admitted. The course 
pursued was in violation of the constitution- 
al right of every person not to "be com- 
pelled, in any criminal case, to be a witness 
against himself." Const CaL art 1, | 13. 
The defendant could not, of course, have 
been called and required to testify against 
himself at the trial. The guaranty against 
being so compelled would be of little value 
If the same result could be attained by the 
indirect method of compelling him to testify 
at some antecedent step of the proceedings 
against him, and then offering in evidence 
his statements so extracted. We do not 
mean to suggest that under no circumstances 
can testimony given by a person before a 
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grand Jury be given fax eTldeoce 'In a sub- 
sequent trial of a criminal charge against 
him. The Constitution protects a person 
from being compelled to be a witness against 
himself. If, at the time he appears, no ac- 
cusation, formal or informal, has been made 
against him, he does not In testifying be- 
come a witness against himself. Or If, even 
though charged with crime, he voluntarily 
gives evidence against Jiimself, his rights are 
not infringed by the use of such evidence 
thereafter. Hiese distinctions are well il- 
lustrated by a series of New York cases 
(Hendrickson v. People, 10 N. T. 13, 61 Am. 
Dec. 721; People v. McMabon, 15 N. X. 884; 
Teachout v. People, 41 N. Y. 7; People v. 
Singer, 18 Abb. N. a (N. T.) 96; People v. 
Mondon, 103 N. Y. 211, 8 N. El 496, 57 Am. 
Rep. 709 ; People v. Cbaplean, 121 N. Y. 267, 
24 N. B. 469), the result of which is sum- 
med up in People v. Molineux, 16S N. Y. 
331, 61 N. E. 308, 62 L. R, A. 193, in these 
words: "When a person testified at an in- 
quest as an accused or arrested party. Bis 
testimony cannot be used against him upon a 
Bubsequent trial of an indictment growing out 
of the inquest, unless his testimony has been 
voluntarily given after lie has been fully ad- 
vised of his rights and has been given an 
opportunity to avail himself of them." Here 
the defendant when brought before the grand 
jury was in custody under an accusation of 
guilt of the crime under investigation. Tak- 
en into the presence of that body by the 
Bherlff, sworn and examined without the aid 
of counsel, and without any Instruction as 
to his rights, it cannot be said that his sub- 
mission to the interrogation was in any fair 
sense voluntary. The great preponderance of 
authority is that testimony so given by a 
defendant is not to be used against him. 17. 
S. V. Kimball (C. C.) 117 Fed. 156, 163; 
Boone V. People, 148 111. 440, 36 N. E. 99; 
State V. Clifford, 86 Iowa, 550, 53 N. W. 299, 
41 Am. St. Rep. 518; State v. Froiseth, 16 
Minn. 296 (Gil. 260). 

Of the cases dted to support the admis- 
sion of this testimony, the only one which 
need be noticed is People v. Sexton, 132 Cal. 
37, 64 Pac. 107, in which this court used the 
following language: "Defendant's state- 
ments, whether made In the grand Jury room, 
at the trial, or extrajudicially, may be used 
against him, and we see no error in their 
admission here." The r^wrt of the decision 
does not disclose the conditions under which 
the defendant in the Sexton Case testified 
before the grand Jury. It may well be as- 
sumed that no accusation had been made 
against Sexton, or that he gave his testi- 
mony voluntarily, with full knowledge of 
his right to remain silent. In either of 
these events his declarations were properly 
admitted in evidence at the trial. At any 
rate, we cannot regard the case as an au- 
thority requiring us to hold that the state 
may give in evidence against a defendant 
charged with a criminal offense testimony 



whi<A be^ while accused of the same offense, 
was compelled to give before a grand Jury 
investigating such offense. 

We attach no importance whatever to the 
circumstance that the grand Jury did not re- 
turn an indictment, and that the defendant 
was in fact tried upon an information. 
Granting that the testimony given by him 
before the grand Jury could not be used 
against him on the trial of an indictment 
found 5y that body, it would be manifestly 
unfair to hold that the constitutional right 
was lost because the district attorney elected 
to proceed by Information rather than indict- 
ment To so hold would give sanction to a 
device which might readily be used for the 
purpose of accomplishing by evasion what 
could not be done directly. For like rea- 
sons, it was improper to permit the district 
attorney, on cross-examination of the defend- 
ant, to question him concerning other state- 
ments similarly made by him before the 
grand Jury. 

[6] But, conceding that error was com- 
mitted in the admission of this testimony, 
there still remains the question whethpr the 
character and effect of the error were such 
as to require a reversal. This question must 
be answered with due regard to the terms 
of section 4% of article 6, added to the Con- 
stitution by amendment adopted in 1911. 
Section 4% reads as follows: "No Judgment 
shall be set aside, or new trial granted in 
any criminal case on the ground of misdi- 
rection of the Jury or the improper admis- 
sion or rejection of evidence, or for error 
in any matter of pleading or procedure, un- 
less, after an examination of the entire cause 
including the evidence, the court shall be 
of the opinion that the error complained of 
has resulted in a miscarriage of Justice." 
The general purpose of the ' amendment is 
plain. Inasmuch as jinder the pre-existing 
provisions of the Constitution the Jurisdic- 
tion of the Supreme Court and of the Dis- 
trict Courts of Appeal was limited in crim- 
inal cases "to questions of law alone" (Const. 
art 6, i 4), It was Incumbent upon these 
courts to reverse any Judgment of conviction 
based upon proceedings which were affected 
in any degree by substantial error of law. 
Where, however, the error complained of was 
trivial, or the record showed that no prej- 
udice to a substantial right could have re- 
sulted therefrom to the defendant it has al- 
ways, even before the amendment, been the 
practice to disregard the error. Pen. Code, 
S 1258. But where neither of these condi- 
tions existed, and the error was one which 
might or might not have turned the scale 
against the defendant, the limitation of the 
appellate jurisdiction to questions of law 
precluded the reviewing courts from weigh- 
ing the evidence for the purpose of forming 
an opinion whether the error had or had not 
in fact worked injury. Having no Jurisdic- 
tion in matters of fact the court in which 
the appeal was pending was bound to apply 
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the doctrine that i^e5ndl«e was presumed to 
foHow from sabstantial error. 

In not a few instances this limitation npon 
the power of courts produced results which 
were unsatisfactory and which seemed to 
hamper the state in its efforts for a prompt 
and effective enforcement of the prohibitions 
and penalities of its penal laws. It some- 
times became necessary for the Courts of 
Appeal and for this court to grant new trials 
to defendants on account of technical errors 
or omissions, even though a review of the 
evidence, if such review could legally have 
been undertaken, would have shown that the 
guilt of the accused had been established be- 
yond question and by means of a procedure 
which was substantially fair and just It 
was to avoid the necessity for such results 
that the amendment in question was propos- 
ed and adopted. By the new constitutional 
provision tiie appellate courts are empowered 
to examine "the entire case, including the 
evidence," and are required to affirm the 
Judgment, notwithstanding error, if error has 
not resulted "in a miscarriage of justice." 
What, -then, is a miscarriage of justice? The 
phrase is a general one, and has not as yet 
acquired a precise meaning. We find it in 
the English Criminal Appeal Act of 1907 (St 
7 Bdw. VII, c. 28), section 4 of which con- 
tains this language: "Provided that the 
court may, notwithstanding they are of opin- 
ion that the point raised on the appeal might 
be decided In favor of the appellant, dismiss 
the appeal if they consider that no substan- 
tial miscarriage of justice has actually oc- 
curred." The Court of Criminal Appeal 
created by this act has had frequent occasion 
to consider whether a given error has result- 
ed in a miscarriage of justice. In the case 
of Peter Meyer, 1 .Criminal Appeal Cases, 
10, 12, the Lord Ctdef Justice said that the 
provision "enables thtf court to go l>ehind 
technical slips and do substantial Justice." 
We liave no doubt that in a general way this 
fairly states the purpose of our own constitu- 
tional provasion. It does not, however, afford 
an all-emBracing test or definition for deter- 
mining Just what will constitute a miscar- 
riage of Justice, In the case of Cohen and 
Bateman, 2 Grim. App. Caa. 197-207, Chan- 
nel!, J., referring to section 4 of the Crim- 
inal Appeal Act, used this language: "This 
section has been considered in almost all the 
cases which have come before this court, but 
these precedents are of little use in subse- 
quent cases because of the varying circum- 
stances of each particular case." The same 
may be said of our constitutional provision. 
It is as difficult to frame a definition of 
"miscarriage of Justice" which shall be "at 
once perspicuous, comprehensive and satis- 
factory" as it has been to thus define the 
term "due process of law" of which Mr. Jus- 
tice Miller said, in Davidson v. New Orleans, 
96 V. S. 97, 104 (24 L. EJd. 616): "There is 
wisdom in the ascertaining ot the intent and 



applicatloh of such ui Important phrase to 
the federal OonstitutloD, by the gradual pro- 
cess of Judicial inclusion and exclusion, as 
the cases presented for decision shall require, 
with the reasoning on which such decisions 
may be founded." This mnch, however, we 
thinic may l>e safely said. Section 4^ of 
article 6 of our Constitution must be given 
at least the effect of abrogating the old rule 
that prejudice is presumed from any error 
of law. Where error is shown, it is the duty 
of the court to examine the evidence and as- 
certain from such examination whether the 
error did or did not in fact work any Injury. 
The mere fact of error does not make out 
a prima fade case for reversal which must 
be overcome by a clear showing that no in- 
Jury could have resulted. 

On the other hand, we do not understand 
that the amendment in question was designed 
to repeal or abrogate the guaranties accorded 
persons accused of crime by other parts of 
the same Constitution or to overthrow all 
statutory rules of procedure and evidence in 
criminal cases. When we speak of admin- 
istering "Justice" In criminal cases, under 
the lilngllsh or American system of proced- 
ure, we mean something more than merely 
ascertaining whether an accused is or is not 
guilty. It is an essential part of Justice that 
the question of guilt or innocence shall be 
determined by an orderly legal procedure, 
in which the substantial rights belonging to 
defendants shall be respected. For example, 
if a court should undertalve to deny to a de- 
fendant charged with a felony the right of 
trial by Jury, and after a hearing of the evi- 
dence render a Judgment of conviction. It 
cannot be doubted that such judgment should 
be set aside even though there had been the 
clearest proof of guilt Or, if a defendant, 
after having been once acquitted, should be 
again brought to trial and thereupon con- 
victed, in disregard of his plea that he had 
been once in Jeopardy, it would hardly be 
suggested that, because he was in fact guilty, 
no "miscarriage of Justice" had occurred. 

But it does not follow that every invasion 
of even a constitutional right necessarily re- 
quires a reversal. It may weU be that the 
court, after examining the "entire cause In- 
cluding the evidence," Is of the opinion that 
the error complained of, whatevw its char- 
acter, has not resulted in a miscarriage of 
justice. The mere fact that the assignment 
of error Is based upon a provision of the Con- 
stitution Is not conclusive. The final test 
is the opinion of the appellate court upon the 
result of the error. No doubt this view re- 
quires the court, to some extent, to wdgh 
the evidence, and form conclusions upon its 
weight— a function which, heretofore, has 
been reserved for the jury. But It cannot be 
doubted that the legislators, in proposing the 
amendment, and the electors, in adopting It, 
intended to pnt upon the courts the perform- 
ance of Just that function. We are not sab- 
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'stlhited for the Jnry. W« are not to fleter- 
ffiliie, as an original Inquiry, the question of 
the defendant's guilt or Innocence. But, 
where the Jury has found Mm guilty, we 
must, upon a review of the entire record, 
decide whether, In our Judgment, any error 
committed has led to the verdict which was 
reached. If it appears to our satisfaction 
that the result was Just, and that It would 
have been reached If the error bad not been 
committed, a new trial Is not to be ordered. 

The application of these views requires an 
aflSrmance of the Judgment and order under 
review, notwithstanding our conclusion, as 
already stated, that the statements of the 
appellant to the grand Jury should not have 
been allowed to go to the Jury. These state- 
ments were to the effect that the defendant 
had Joined the union at Coalinga In August; 
that be had quit work on account of the 
strike, and thereafter bad drawn strike bene- 
fits of $7 a week ; that, after coming to Ban 
Luis Obispo, he had acted as captain of the 
organizers; that he went out to see that the 
organizers were doing their duty, which was 
to get the men working at the Tank Farm to 
Join the union, if possible. These declara- 
tions were Introduced as a part of the peo- 
ple's case In chief. Every material matter 
covered by them was shown to the Jury by 
other evidence, which was concededly admis- 
sible, and the truth of which was not con- 
tradicted. Among other things, it was prov- 
en that substantially the same statements 
had been made by the defendant In inter- 
views with the district attorney. In his 
testimony at the trial, in response to proper 
cross-examination, he again reiterated the 
substance of these declarations. In this state 
of the record we should certainly not be Jus- 
tified In forming or expressing the opinion 
that the admission of this testimony had re- 
sulted In a miscarriage of Justice. 

As we have already stated, O'Bryan was 
cross-examined regarding other statements 
made to the grand Jury, and sucdi statements 
were Introduced In evidence on rebuttal. 
Nothing of any consequence was developed 
in this way, with the exception of testimony 
of the defendant's statement that be bad, 
before going down the road on the night of 
the shooting, obtained a loaded pistol from 
the union headquarters. The only impor- 
tance of this declaration was that It differed 
from bis testimony at the trial, in which he 
stated that be did not know, when he got 
the pistol or when he came up to Aviia and 
Molina, whether or not the pistol was loaded. 
In view of the testimony regarding defend- 
ant's conduct, including bis own admissloos 
before and at the trial, this statement was 
so improbable that we cannot, without re- 
flecting upon the common sense of the Jury, 
assume that credence could have been given 
to it Any fair-minded man must have be- 
lieved that O'Bryan knew that his pistol was 



loaded, and the admission of hlei own declar- 
ation to that effect was not, therefore, an 
error for which, under tbe eonstitutionat 
provision above quoted, a new trial should 
be granted. 

Tbe offense with which the appellant was 
charged was committed prior to the adoption 
of section 4^ of article 6. But the amend- 
ment, under tbe construction which we have 
given to It la not obnoxious to the provisioil 
of tbe federal Constitution against ex post 
facto laws. It does not affect the crime with 
which the defendant wfts charged, "the pun- 
ishment prescribed therefor, or the quantity 
or degree of proof necessary to establish his 
guilt" MaUett v. North Carolina, 181 U. S. 
589, 21 Sup. Ct 730, 45 L. Ed. 1015. It mere- 
ly alters the rules for the disposition of an 
appeal after trial. There can be no consti- 
tutional objection to an enactment which, 
while it preserves to a defendant all the sub- 
stantial safeguards In force at tbe Ome of 
tbe commission of the act charged, merely 
provides that formal or technical errors, 
which have not brought about an unjust re- 
sult, shall not be ground for a' reversal. Jac- 
qulns V. Commonwealth, 9 Cush. (Mass.) 279. 
There Is no vested right to have a Judgment 
set aside for errors which have not affected 
the real merits of the cause. Such changes 
as the one under consideration are permissi- 
ble on the ground that they go merely *to 
matters of remedy or procedure. In the case 
last cited the court applied to past Judgments 
a statute providing that, where a criminal 
Judgment Is reversed upon writ of error on 
account of error In the sentence, the court 
may render such Judgment as should have 
been rendered, or may remand the case for 
that purpose. Shaw| C. J., delivering tbe 
opinion of the court, used the following lan- 
guage, which Is very appropriate here: "It 
was competent for the Legislature to take 
away writs of error altogether in cases 
where the irregularities are formal and tech- 
nical only, and to provide that no Judgment 
should be reversed for such cause." Simi- 
larly, in Mallett v. North Carolina, supra, the 
Supreme Court of the TTnited States upheld, 
as applied to past offenses, a statute which 
gave to the prosecution an appeal where 
none had before been allowed. 

The Judgment and the order denying a new 
trial are affirmed. 

We concur : ANOELLOTTI, J. ; SHAW, J. 

LORIGAN, J. (concurring). I concur in 
tbe Judgment and order of affirmance in this 
case and in the views expressed by Mr. Jus- 
tice SLOSS in the foregoing opinion, except 
as to tbe construction of section 41,4 of article 
6 of the Constitution and its application un- 
der the evidence. I am of the opinion that 
neither the construction nor application of 
this section is necessarily involved In the dis- 
position of this appeal, and therefore the dis- 
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cusslon upon it Is obiter and- tbe scope of 
this section ma^ be better left until the ques- 
tion is squarely presented. It was, as point- 
ed out in tbe opinion, error for tbe court to 
have admitted in evidence on behalf of the 
state tbe statements made by the defendant 
l>efore the grand Jury, This was in violation 
of the constitutional right of the defendant 
not to "be compelled in any criminal case to 
be a witness against himself." If the de- 
fendant had not sut>sequently become a wit- 
ness on the trial in his own behalf but had 
stood squarely upon the error of the court In 
permitting evidence of those statements, I 
am not prepared Just now to say that against 
this violation of a constitutional right the 
section of the Constitution could be interpos- 
ed. But here the defendant did not stand 
upon the error. He became subsequent to its 
admission a witness in liis own behalf, and 
gave testimony in chief upon such matters as 
warranted the district attorney upon cross- 
examination in covering all the matters con- 
cerning which he had made statements be- 
fore the grand Jury. This district attorney 
was Justified in cross-examining him as to 
all these matters, and the testimony of the 
defendant respecting tbem was substantially 
a reiteration of the statements he had made 
before the grand Jury. This being true^ 
whatever error was committed by the court 
iif the first instance was cured by this sub- 
sequently properly elicited testimony cover- 
ing the same matters. The original prejudi- 
cial character as error was obviated by this 
subsequent confirmatory evidence of the de- 
fendant, and under the general rule which 
has always obtained here the error became 
harmless, and could not be successfully in- 
volved by defendant to obtain a reversal. 
This being the general rule applied before 
tbe constitutional amendment referred to 
was made, It Is as directly applicable now 
since the amendment, and the assignment of 
the ruling as error was without merit by 
virtue of the general rule, and in my opinion, 
therefore, it is unnecessary obiter to construe 
or apply the amendment in disposing of tills 
alleged error. The general rule to which we 
have thus referred is one to wlilch this 
court long since has given succinct utterance. 
Thus in People v. Brotherton, 47 Cal. 388, 
404, where the question before this court was 
the ruling of tbe trial court upon a matter 
of evidence it is said: "That a technical er- 
ror has intervened at the trial is therefore 
not of Itself enough to warrant our interfer- 
ence. The prisoners must go further, and 
allirmativoly show in some way tliat their 
substantial rights have been injuriously af- 
fected by the error complained of." That the 
principle here laid down has since been con- 
sistently adhered to and never once departed 
from will upi>ear from the following cases in 
each one of which it was argued on l>elialf 
of tbe dcfen;lant that error prejudicial to 



him arose under tbe KKrart's ruUngs receiving 
or rejecting evidence and in each one of 
which this court refused to support the con- 
tention: People v. Barnhart, 59 Cal. 381; 
People v. Chudc, 78 Cal. 317, 20 Pac. 719; 
People V. Nelson, 85 Cal. 425, 24 Pac. 1006; 
People V. Daniels, 105 Cal. 262, 38 Pac. 720; 
People V. Clark, 106 Cal. 33, 39 Pac. 53; 
People V. Maroney, 109 Cal. 278, 41 Pac. 
1097; People v. Barthleman, 120 CaL 15, 52 
Paa 112; People v. Wynn, IXi Cal. 72, 65 
Pac. 126; People v. Glaze, 139 Cal. 162, 72 
Pac. 965. 

We concur: MELVIN, J.; HEXSHAW, J. 



COOPER T. MILLER. (L. A. 2,992.) 

(Supreme Court of California. Feb. 27, 1913. 

Rehearing Denied March 29, 1913.) 

1. DtVOBCE (f 249*)— DiBPOSITIOM OF Pkop- 

BBTT. 

In a decree of divorce in an action brought 
by the wife, it is competent for the court to 
set aside to tbe wife all of the real estate be- 
longing to the community. 

lEd. Note. — For other cases, see Divorce, 
Cent. Dig. §§ 701-706, 707, 709, 712; Dec Dig. 
S 249. •] 

2. Homestead (8 1.58* )— Decree of Divobcb 
— Destbuction or Hovestead. 

The decree in a divorce suit, which de- 
clares that plaintiff is entitled to have set 
apart to her the real property belonj^ng to the 
community, and declaring that the homestead 
thereon "is hereby vacated and dissolved," and 
which sets the real property over to the plain- 
tifT, vests tbe title in the plaintiff and destroys 
the homestead declared under the state home- 
stead law. 

[Ed. Note. — For other cases, see Homestead, 
Cent Dig. | 310; Dec. Dig. { 158.*] 

3. Public Lands (g 140*) —Homestead Ex- 
emption. 

Rev. St. U. S. f 2296 (U. 8. Comp. St. 
1901, p. 1398), exempting tbe homestead from 
liability for debts incurred before the issuance 
of a patent, does nut protect one who has part- 
ed with title to the land and subsequently ac- 
quired the title. 

[Ed. Note. — For other cases, see Public 
Lands, Cent Dig. g§ 377-382; Dec Dig. { 
140.*] 

4. Public Lands (| 140*)— Decree of Dr- 
voRcE— Homestead Exemption. 

Where, in a divorce suit, the decree sets 
over the community real property to the plain- 
tiff, and vacates her declaration of homestead 
thereon, she does not take that part of the 
community realty which she derived from the 
federal government under the homestead law 
under a new title, nor did she part with title 
so as to waive or destroy the federal homestead 
exemption. 

[Ed. Note. — For other oases, see Public 
Lands, Cent Dig. §{ 377-382; Dec. Dig. S 
140.*] 

5. Public Lands (§ 140*)— HoiiESTEAn Ex- 
emption — Debts Pbiob to Issuance ov 
Patent. 

Where a patent is issued on March 26. 
1802, and notes given by the person to whom 
the patent is issued were executed May 21, 
lS!t2, the land was not exempt from liability 
for this indebtedness by the exemption in the 
fcdend laws; Rev. St U. S. { 2296 (U. S. 
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Comp. St. 1901, D. 1398), ezeAptliis th« land 
from liability only for debts incoired prior to 
the issuance of the patent. 

[Bd. Note.— For other cases, see Public 
Lands, Cent Dig. {{ 877-382; Dec Dig. i 
140.*] 

4. JT7DQUBHT ({' 7S6*>-> JUDaUNX OH MOIIOlt 

— Res Adjudicata. 

Where the owner of land applies to the sn- 
perior court to have an order enforcing a judg- 
ment by sale of land yacated, and the order is 
denied, this determination is not res adjudicata 
in a subsequent action brought by the owner 
against the purchaser at the sheriff's sale to 
quiet title, as such a judgment is res adjudi- 
cata only upon matters adjudicated under the 
motion, and the sole ground of motion was that 
the owner had not been served with summons 
in the original action. 

_[Ed._Note. — For other eases, see Judgment, 
Cent. Dig. f{ 1264, 1265; Dee. Di«. | 730.*] 

Department 2. Appeal from Superior 
Court, Ventura County; Robert M. Clarke, 
Judge. 

Action by Florence I. Cooper against H. 6. 
Miller. Judgment for plaintiff, and defend- 
ant appeals. Judgment ordered modlQed. 

Louis Luckel and Murphey & PopUn, both 
of Los Angeles, for appellant Watklna & 
Blodget, of Lob Angeles, for re^ondent 

HENSHAW, J. This acticw was brought 
to quiet plaintiff's title to 120 acres of land 
In Ventura county. The defendant. Miller, 
bases his title upon a sheriff's sale pursuant 
tf> an execution issued out of the superior 
court of Los Angeles county upon a Judg- 
ment In bis favor against the plaintiff, Flor- 
ence 1. Cooper, and J. F. Cooper, formerly 
ber husband. The setting forth of plaintiff's 
title requires a longer narration of facts. 

Plaintiff acquired title by patent from the 
United States under its homestead laws to 
the S. % of the S. W. 14 of section 35. This 
was in 1901. The adjoining 40 acres to the 
west, being the S. E. ^ of the S. B. % of sec- 
tion 84, was patented to her husband, J. F. 
Cooper, in 1892. In 1897 the husband made 
bis deed of grant to bis wife, plaintiff here- 
in, for this 40 acres. Thereafter, in June, 
1901, the wife recorded ber declaration of 
homestead coTering the wbole 120 acres. An 
action for divorce was instituted by plaintiff 
herein against her husband in 1904 and the 
Interlocutory decree was duly entered on 
January 27, 1906. That decree provided as 
follows : "That the plaintiff is entitled to a 
divorce from the defendant; that, when one 
year shall have expired after tbis entry of 
this interlocutory Judgment, a final Judgment 
and decree shall be entered granting a di- 
vorce herein, wherein and whereby the bonds 
of matrimony heretofore existing between 
aald plaintiff and said defendant shall be 
dissolved, and that the plaintiff is entitled 
to have awarded and set apart to her all of 
the real property described in the complaint, 
• • • all of which is community proper- 
ty, and the declaration of homestead thereon 



vacated and dissolved ; and a final Jadgment 
and decree shall be entered when one year 
shall have expired from the date hereof, 
awarding all of the said real property to 
plaintiff and dissolving the said homestead." 
The final decree was entered upon January, 
1907. It was silent concerning and made no 
final disposition of the property. Thereafter, 
upon April 21, 1907, upon motion of Mrs. 
Cooper, plaintiff in the divorce action and 
plaintiff here, the decree was amended; the 
court declaring that, through its oversight. 
Inadvertence, and mistake, it bad failed to 
embody in the final decree all the matters 
and things therein intended to be embodied. 
Wherefore on motion of Donald Barker, 
£sq., attorney of pl&intlff, the final decree 
heretofore entered is hereby amended, and 
plaintiff Is awarded relief atf follows: "It 
is hereby declared that said plaintiff, Flor- 
ence L Cooper, is entitled to have set apart 
to ber the real property hereinafter describ- 
ed, which said real property was, at the 
time of filing of the complaint, conuniulty 
property of the plaintiff and defendant, and 
the declaration of homestead thereon is here- 
by vacated and dissolved, and the said real 
property Is hereby set apart and awarded to 
the plaintiff without any restriction what- 
ever, and plaintiff is hereby declared to be 
the owner thereof, freed from any claim or 
demand whatsoever .of the defeaidant or any 
person claiming by, through, or under him. 
Said real property is described as follows." 
Here follows a description of the two parcels 
of land in controversy. 

The debt upon which Judgment was secur- 
ed against the Coopers was contracted In 
1892. A homestead patent to Mrs. Cooper 
had issued in 1901. Appellant's contention 
upon these facts is that Mrs. Cooper, by vir- 
tue of ber declaration of homestead, and by 
her own afi9nnatlve act in causing the dis- 
solution of that homestead and the setting 
over to ber of the 120 acres, acquired there- 
by a new title, which title was subject to 
all of her debts and liabilities. By respond- 
ent it is argued that it is beyond the power 
of the court to dissolve or vacate a home- 
stead in the divorce proceedings when all of 
the community property is awarded to ei- 
ther spouse, as was done in this case, and 
properly done because of tbe adulterous con- 
duct of the husband. And, further, respond- 
ent argues that If this position be not well 
taken, still, unquestionably, the 80 acres 
patented to Mrs. Cooper under the home- 
stead laws of the United States is forever 
freed from the claim of any debt contracted 
prior to the issuing of her patent 

It is important to bear in mind the titles 
by which tbe respondent held the two par- 
cels of property at the time she made her 
declaration of homestead thereon. Both par- 
cels, under the decree of divorce, were de- 
clared to be community property; but title 
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to the' SO acres was acquired by patent from 
the United States under Its homestead laws, 
while title to the second vested In her by 
virtue of the deed of grant from her hus- 
band. 

[1] The decree of divorce not only set 
aside to her this property absolutely, as It 
was competent for the court to do, but, at 
the invitation of the respondent herself, the 
decree "vacated and dissolved the home- 
stead." 

[2] This decree was not beyond the power 
of the court to make, and its effect was to 
vest the title in the respondent and to Oe- 
stroy the homestead declared under the Cali- 
fornia homestead law. Shoemake v. Chal- 
fi«nt, 47 Cal. 432; Bnrkett v. Burkett, 78 
Cal. 310, 20 Pae. 715, 3 L. B. A. 781. 12 Am. 
St Rep. 68; 'Huellmantel v. Huellmantel, 
124 Cal. 583. 67 Paa 682; Bahn v. Starcke. 
89 Tex. 203, 34 S. W. 103, 59 Am. St. Rep. 
40. But the homestead, and consequently 
the homestead exemption, having thus been 
dissolved and destroyed, appellant further 
contends that because respondent Included 
In her homestead declaration the 80 acres of 
land acquired by her from the United States 
under its homestead laws, when the decree 
of divorce awarded her the property, it came 
back to her, divested of the exemption and 
protection of the federal statute. Revised 
Stats. U. S. i 2296 (U. S. Comp. St 1901, p. 
1398). 

[S] It ia, of course, well settled that this 
federal exemption does not protect one who 
has parted with title to the land and subse- 
quently acquired that title. De Lany v. 
Knapp, 111 Cal. 185, 43 Pac. 698, 62 Am. St 
Rep. 160. Appellant contends that Taylor 
T. HargouB, 4 Cal. 273, 60 Am. Dec. 606, an- 
nounces the doctrine that, upon a declara- 
tion of homestead, a 'new title, in the na- 
ture of a Joint tenancy, is created. But 
this construction was subsequently overrul- 
ed by Gee v. Moore, 14 Cal. 472, and the 
operation and effect of a homestead declara- 
tion, as declared in Gee v. Moor^ has been 
consistently adhered to since. 

[4] Therefore it follows that, upon the 
restoration to respondent by thq divorce 
court of this property, she took it in the 
present instance under no new title; nor 
had she parted with title so as to waive or 
destroy the federal homestead exemption. 

[S] As to the 40 acres, however, the case 
presents a different aspect. The patent to 
the 40 acres was issued on March 26, 1892. 
The notes upon which appellant recovered 
judgment against respondent and her former 
husband were executed May 24, 1892, after 
the date of the patent This 40 acres was, 
therefore, never at any time, by virtue of the 
federal laws, exempt from this debt Stru- 
by-Estabrook Mercantile Co. v. Davis, 18 
Colo. 93, 31 Pac. 495, 36 Am. St Rep. 266; 
Leonard v. Ross, 23 Kan. 292; Flanagan v. 



Porsythe, 6 0*1; 225, 80 Pac. 162. It fol- 
lows herefrom that the 80 acres were exempt 
from execution, levy, and sale under the 
Miller Judgment, and the 40 acres were not 
so exempt 

[I] After an order had been made by the 
superior court enforcing the Miller Judg- 
ment, and before the sheriff's sale, the re- 
spondent applied to the superior court to 
have the order enforcing the Judgment vacat- 
ed. The bearing came on and was on De- 
cember 17, 1910, denied. It is argued that 
this determination upon the order to show 
cause was res adjudicata and worked an es- 
toppel by Judgment against the preseut ac- 
tion brought by plaintiff. That a decision of 
a court upon an order such as this may. In 
proper cases, be pleaded as res adjudicata is 
unquestioned. Lake v. Bonynge, 161 Cat 
120, 118 Pac. 535. But it is res adjudicata 
only upon the mattefs adjudicated under 
the motion, and here it Is established, upon 
the face of the record, that the sole ground 
was that respondent had not been served 
with summons in the Miller action; and it 
is at least doubtful whether the respondent 
in his motion could have sought an adjudica- 
tion of the questions considered and deter- 
mined In the present action. Roth t. Insley, 
86 Cal. 134, 24 Pac. 853. 

Wherefore the Judgment Is ordered modi- 
fied, and the court directed to decree that 
the 40 acres of land were subject to the ex- 
ecution, sale, and levy and to the legal rights 
of appellant which may have arisMi by vir- 
tue of such execution and sale. Appellant 
will recover his costs. 

We concur: MBLVIN, J.; LORIGAN, J. 



BARRQWS V. HARTER. (L. A. 2,97^) 

(Supreme Court of California. March 1, 
1913.) 

1. Vendob and Pubchasxb (S 98*)— Rbscis- 

BION BX YeNDOB— ReSTOBATION 07 CONSID- 
EBATION. 

While under <Hv. Code, I 1091, reqairinc 
a party resdnding a contract to restore every- 
thing of value received thereunder or to offer 
to restore it upon condition that the other par- 
ty shall do likewise, and section 3408, provid- 
ing that the court, on adjodging the rescission 
of a contract may require the party to whom 
such reUef is granted to make any compensa- 
tion to the other which justice requires, a 
vendee upon a rescission by a vendor is ordi- 
narily entitled to a restoration of the moaeya 
paid by him, as well as to an allowance for per- 
manent improvements, taxes paid, etc., he was 
not entitled to the return of his payments 
where the value of the use of the premises by 
him exceeded such payments. 

[Ed. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. H 163-165; Dec Dig. 
i 9a«] . . ^ 

2. A''END0R AND PURCHA.SER (J 101*) — Rk- 

8CI88I0N BT Vendor— Notice. 

A vendee could not complain because a 
vendor gave notice of rescission on Jannary 
27th, and commenced action therefor on Feb- 
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Tuai7 4th, wbere be. ffl3ecl to show at the trial 
his ability to make the payments reaoired un- 
der the contract. 

[Ed. Note.— For other cases, see Vendor and 
Purchaser, Cent. Dig. {{ 170-174; Dec Dig. 8 

3. Vendob and Pubghasbb (| 93*)— Rescis- 
sion BY Vbndob— Default bt Vkndee. 

Where a vendee bad possession nnder the 
contract for six years, and for move than two 
years failed to make any payments of principal 
or interest as required by the contract, a 
rescission by the vendor could not be denied 
on the ground that he had not been injnred by 
the vendee's default 

(Ed. Note.— For other cases, see Vendor and 
JPurchaser, Cent Dig. {{ 153, 1S4; Dec. Dig. 
i 93.*] 

4. Vendor and Pitrohasbb (i 186*)— Pay- 
ment OF PnSCHASB Pbiob— EXOUSES. 

That a vendor did not tiave a merchantable 
title did not excuse the purchaser from making 
the payments required by the contract of sale. 
[EJd. Note. — For other cases, see Vendor and 
Purchaser, Cent Dig. (f 341, 673; Dec. Dig. 
i 186.*] 

Department 2. Appeal from Superior 
Court, Los Angeles County ; Gavin W. Craig, 
Judge. 

Action by L. H. S. Barrows against Ste- 
phen A..Harter. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

M. B. Butler, of Pasadena, for appellant. 
3. H. Merriam, of Pasadena, for respondent 

HENSHAW, J. Under a contract of sale 
of a certain piece of property, entered Into 
between plaintiff and defendant herein, the 
vendee entered Into possession, and thereaft- 
er contlnnonsly remained in possession of 
the property contracted to be sold. Under 
tliis contract, and an extension thereof agreed 
to by the parties, defendant paid a small 
I>ortion of the purchase price and certain 
sums by way of interest, altogether, as the 
court finds, aggregating ^70. He ceased 
paying interest In May, 1909, and continned 
In possession of the land thereafter without 
paying any part of the principal or Interest 
as provided in the contract On January 
27, 1911, plaintiff gave notice to defendant 
of his rescission of the contract, offering to 
restore to defendant everything of value 
whldi he had received under the contract 
upon condition that defendant do likewise. 
Subsequently, on February 4, 1911, plaintiff 
commenced this action. Defendant by answer 
and by cross-complaint expressed his will- 
ingness and ability to comply with the terms 
of the contract and make the payments 
therein contemplated, and further demanded 
from plaintiff the return of the moneys which 
he bad paid upon account of the purchase 
price. The court, in addition to the find- 
ings Indicated by the above statement of 
facts, further found that plaintiff had re- 
scinded in accordance wittt law; that de- 
fendant was not able to comply with the 
terms of his contract ; found that the value 
of the nse and occupation of the premises 



wbldi had been enjoyed by defendant ednoe 
the date of the . contract, for a period ex- 
ceeding six years, was $700, and decreed a 
rescission of the contract and the restoration 
to plaintiff of his land and premises. 

[1] Upon this appeal the questions princi- 
pally nrged are that the court erred in not 
decreeing a repayment to the voidee of the 
amonnt which he had paid, principal and in- 
terest, upon accowit of the pnrcliase price, 
and this, without diminution on account of 
the value of tilie rents, issues, profits, use, 
and occupation of the premises in possession 
of the vendee. In support of this, certain 
detached utterances are taken from cases, 
these utterances declaring very properly that 
in rescission the vendee is entitled to a res- 
tomtion of the moneys paid by him. Ordi- 
narily he is so entitled. He is entitled, as 
well, to an allowance for permanent Im- 
provements, taxes paid and the like. The 
cases to which' we have adverted, however, 
are cases where there was no question of 
set-off against these amounts on accotmt of 
the use and occupation of the premises. In 
cases of rescission, under general principles 
of equity as well as under oar Code provi- 
sion, each party, when it is practicable, must 
restore to the other whatever of value he 
has received.' Such is the rule of section 
1691 of the avll Code, and it is still fur- 
ther emphasized by section 3408, which de- 
<dare6: "On adjudging the rescission of a 
contract, the court may require the party 
to whom such relief is granted to make any 
compensation to the other which Justice may 
require." The principle under which the 
court in the case at bar acted is that clearly 
enunciated in Gates v. McLean, 70 Cal. 42, 
11 Pac. 489, and uniformly followed through- 
out all our later decisions. In that case, 
speaking of a vendee's right onder rescission 
against a defaulting vendor, it is said that 
it is his duty to "offer to, and to restore the 
possession, in which case he may recover 
the purchase money advanced and the inter- 
est, together with the value of his improve- 
ments, deducting therefrom such sum as the 
use of the premises may reasonably have 
been worth." That the rule in this state is 
not peculiar to the state may be seen from 
2 Warvelle on Vendors, | 869, and casea 
Here the sum actually paid by defendant 
was $570. The value of the nse of the prem- 
ises is found to be $700. The court did not 
even give Judgment against the defendant 
for the difference, $130, but allowed Mm to 
retain it He has no cause of complaint 

[2, 3] Appellant farther urges that, not- 
withstanding his own default, the court 
should not have decreed a rescission, since 
notice of rescission was given on the 27th 
day of January, 1911, and the action was 
commenced on the 4th day of February, 1911. 
To this it is sufficient to answer that, while 
in his answer the defendant expressed his 
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'Willingness and ability to make the payments 
required of him by his contract, even so 
late as the time of the trial be failed ab- 
solutely to show his ability. If his expressed 
willingness had then been accompanied by a 
present ability to pay, the decree might have 
been different. Under the circumstances he 
has nothing to complain of. He urges fur- 
ther In this connection that plaintiff was not 
injured in any respect by bis defaults and 
delays, but. In contemplation of the fact that 
plaintiff had been deprived for six years of 
the possession of his land, and for more than 
two years received no return by way of prin- 
cipal or interest upon the purchase price, It 
cannot be said that this position is well 
talcen. 

[4] Complaint Is made of the refusal of 
the court to permit the entry In evidence of 
a certain Judgment roll which confirmed the 
title to the property In the plaintiff. It Is 
said that this Judgment roll would have 
shown that up to the time that the Judgment 
l)ecame final the plaintiff did not have a 
merchantable title. But this fact. If It be a 
fact, affords no Justification for defendant's 
defaults. Joyce v. Shafer, 97 Cal. 336, 32 
Pac. 320; Baclcman v. Park, 157 CaL 607, 
108 Pac. 686, 137 Am. St Rep. 153. 

The Judgment appealed from is therefore 
affirmed. 

We concur: MKLVIN, J.; liORIGAN, J. 



WUBZBURGER et al. v. NELLIS et al. 
(L. A. 2,965.) 

(Supreme Court of California. March 3, 
1913.) 

1. Appeai. and Error (§ 854*) — Review — 
Grounds op Decision. 

An order granting a new trial in general 
terms would be sustained if properly granted 
upon any of the grounds of the motion there- 
for, even though it appeared that the trial 
court granted it on another ground. 

[EM. Note. — For other cases, see Appeal and 
Error. Cent Dig. $§ 340:}, 3404, 3408-3424, 
3427-3430; Dec. Dig. § 854. •] 

2. New Trial (8 70*) —Grounds — Verdict 
Contrary to Evidence. 

Where, in an action against a road com- 
missioner for injuries caused by falling into 
a gully or wash in the portion of a highway 
next to the property line at a point where 
there was no sidewalk, it appeared that the 
condition of the highway had existed for six 
months, but the commissioner testified that he 
had no knowledge thereof, and that that road 
district was very large, including about 75 
miles of worked roads, the granting of a new 
trial after a verdict for plaintiff for insuffi- 
ciency of the evidence to show notice would 
not have been an abuse of discretion, and hence 
an order granting a new trial in general terms 
would not be reversed. 

(Ed. Note. — For other cases, see New Trial, 
Cent. Dig. Si 142, 143; Dec. Dig. { 70.*] 

3. Highways (J 188*)— Defects— Cabb Re- 
quired. 

A street commissioner or road overseer 
can be held to the exercise of only a reasona- 



ble degree of care with respect to defects ioC 
highways. 

[Ed. Note. — For other cases, see Highway*, 
Cent Dig. { 480; Dec Dig. i 188.*] 

4. Highways (S 213*)— New Trial ({ 157*) 
— Defects — Questions for Jury. 

What constitutes a reasonable decree of 
care on the part of a street commissioner or 
road overseer is primarily a question for the 
jury, but is also one which the trial court may 
consider in passing upon a motion for a new 
triaL 

[Ed. Note. — For other cases, see Highways, 
Cent Dig. S 535; Dec. Die. i 213;* New Trial. 
Cent Dig. U 314, 317, 318; Dec. Dig. { 1S7.*J 

5. Highways ({ 188*)— Defects— Cabs Bm- 

QUIRED. 

The degree of care required from a road 
commissioner in a rural district is quite differ- 
ent from that imposed upon a street superin- 
tendent in a city, and the requirement respect- 
ing notice is different from that governing « 
city street superintendent 

[Ed. Note. — For other cases, see Highways, 
Cent Dig. { 480; Dec Dig. t 188.*] 

6. Highways ({ 198*) — Dkfkcts — Persons 
Liable. 

While under Pol. Code, i 2041, requiring 
road commissioners to see that all orders of 
the board of supervisors pertaining to roads in 
his district are property -executed, section 2643 
giving boards of superviaors general super- 
vision over roads in the county, and section 
2045 requiring the road commissioner, under 
the direction and supervision, and pursuant to 
the orders of the board of supervisors, to keep 
the highways in good repair, the functions of 
the road commissioner are to be performed un- 
der the direction of the board, it is his positive 
duty of his own motion to keep the roads clear 
from obstructions and in good repair, or at 
least to report to the board cases requiring at- 
tention, and hence he was not relieved of lia- 
bility for injuries caused by a defect in a tiigh- 
way merely because the board had not ordered 
its repair. 

[Ed. Note. — For other cases, see Highways, 
Cent Dig. {S 504-507; Dec. Dig. $ 198.*] 

7. Highways (§ 214*) — Actions foe Inju- 
ries—Instructions. 

In an action for injuries sustained on a 
highway outside an incorporated city or town, 
it appeared that plaintiff came to the end of a 
sidewalk and proceeded three or four steps 
when she fell into a gully. The highway, with 
sidewalks constructed along a portion of it 
had been accepted by the county. The court 
charged that plaintiff had a right to assume 
that the sidewalk was in a reasonably safe con- 
dition for her to pass over with ordUiary care; 
that the highway included iKith the roadway 
and the sidewalks; that those in charge of 
highways outside of cities and towns were not 
bound to provide sidewalks, and had no power 
to do so, except under special circumstances 
not shown in that case; and that one walking 
along such a highway had no right to assume 
that there was a sidewalk at any particular 
point. Efld, that the instructions were not 
inconsistent; their purport being that, where 
sidewalks existed, a traveler was entitled to 
depend upon their safety, but was not entitled 
to assnme that they continued throughout the 
entire length of the road. 

[Ed. Note.— For other cases, see Highways, 
Cent Dig. |§ 538-540: Dec. Dig. § 214.*] 

Department 2. Appeal from Superior 
Court, Los Angeles County; Frederick W. 
Houser, Judge. 

Action by Bessie Currier Wunsbtirjrer and 
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husband against O. 1. Nellls and others. 
From an order granting a new trial after 
a Terdict and judgment in her favor, plain- 
tiffs appeal. A£Brmed. 

Moore & Finkensteln, of Los Angeles, for 
appellants. Hartley Shaw, J. D. Fredericks, 
Dist Atty., D. M. Hunsaker, and Hunsaker 
& Brltt, all of Los Angeles, for respondents. 

MELVIN, J. Plaintiff Bessie Currier 
Wurzburger was Injured by a fall into a 
gully or wash which traversed a portion of 
a public road In Los Angeles county. The 
accident occurred in the evening after 8 
o'clock, while Mrs. Wurzburger was proceed- 
ing along the road. Mrs. Wurzburger testi- 
fied that she walked along tlie sidewalk to a 
point where it ended abruptly. She stepped 
down a few inches to the ground, and, think- 
ing that she was traversing a cross street, 
proceeded three or four steps, when her foot 
struck the edge of one of the boards by 
which, as she expressed it, "the wash was 
banked up," and thereupon she plunged head- 
long into the gully. As a result there were 
fractures of the femur and the coccyx, lacer- 
ations of the shoulder, and scars and bruises 
upon her face. She suffered great pain, was 
confined to her bed for several months, and, 
because of the fracture to the femur, one 
leg is shorter than the other by more than 
half an Inch. The court Instructed the Jury 
to render a verdict In favor of all of the 
defendants, except R. W. Pridham, who was 
the member of the board of supervisors hav- 
ing charge of the roads in the district In 
■which the accident occurred. A verdict 
against him for $11,500 was returned by the 
Jury, and Judgment was entered accordingly; 
but upon motion a new trial was granted. 
This appeal is by the plaintiffs prosecuted 
from the order granting said motion. 

[1] The grounds of the motion were: (1) 
Insufficiency of the evidence to Justify the 
verdict; (2) that the verdict was against 
law; (3) that material errors of law, to 
which respondent excepted, occurred at the 
trial; and (4) that the damages were exces- 
sive, appearing to have been given under the 
Influence of passion and prejudice. There 
were many specifications of alleged insuffi- 
ciency of evidence to support the verdict. 
The order granting the motion was in gen- 
eral terms. Counsel for the ' plaintiffs con- 
cede that. If the order Is capable of rational 
support upon any of the grounds mentioned 
In the motion, it should stand, but they con- 
tend that all of the alleged reasons for grant- 
ing the motion were without merit. In their 
brief, counsel say the court Informed them 
that the motion for a new trial was granted 
because of errors of law In admitting and 
rejecting testimony. This, however, does not 
appear from the record; and, even If the 
court had by a written opinion given reasons 
for the action taken in making the order 
for a new trial, we would be compelled to 



sustain the order. If it could have been grant- 
ed with propriety upon any of the grounds 
assigned. Morgan v. Robinson Co., 157 Cal. 
351, 107 Pac. 695. 

There was a conflict of testimony upon 
the matter of notice to defendant Pridham. 
The duties of a road commissioner are de- 
fined by section 2645 of the Political Code, 
which is in part as follows: "Road commis- 
sioners, under the direction and supervision 
and pursuant to orders of the board of super- 
visors, must: (1) Take charge of the high- 
ways within their respective districts. (2) 
Keep them dear from obstructions, and In 
good repair. (3) Cause banks to be graded, 
bridges and causeways to be made when 
necessary, keep the same in good repair, and 
renew them when destroyed." 

[2-B] Appellants Insist that there was no 
substantial conflict because of the length of 
time in which the yawning waterway had 
existed. Brand boulevard, which is the 
road Involved here, was accepted by the 
board of supervisors on November 22, 1909. 
Mrs. Wurzburger was Injured about half a 
year later, on May 27, 1910. Mr. Pridham 
testified that at no time prior to the accident 
had he any knowledge or Information regard- 
ing the unsafe condition of the sidewalk In 
question. He also testified that the Tropico 
road district, in which Brand boulevard lay, 
was territorially very large, and that there 
were about 75 miles of worked roads In said 
district On his behalf counsel here main- 
tain that he Is not in the same position as 
a street superintendent In an incorporated 
city, and that therefore proof of the notice 
to him, either actual or imputed, of the con- 
dition of the street ought to be very clear. 
Doeg V. Cook, 126 Cal. 215, 58 Pac. 707, 77 
Am. St. Rep. 171, is cited by appellants In 
support of the doctrine that, the existence 
of the Imperfection In the road and the duty 
of the public officer to keep the highway In 
repair being shown, his responsibility for 
any injury caused by a fall of a pedestrian 
Into the cavity in question follows as matter 
of course. It is to be remembered, however, 
that Doeg V. Cook, and also Merritt v. Mc- 
Pariand, 4 Cal. App. 391, 88 Pac. 369, were 
both cases In which the injuries that were the 
subject of litigation occurred within the lim- 
its of municipalities, and in both of those 
cases the negligence charged against the pub- 
lic ofllcer was of a gross character. Mr. Jus- 
tice McFarland, In his concurring opinion in 
the former of these cases, said that "a street 
commissioner or road overseer could be held 
to the exercise of only a reasonable degree of 
care." This Is the true rule, and the ques- 
tion what constitutes "a reasonable degree 
of care" is primarily one for the Jury, but It 
Is also a question which the trial court may 
consider in passing upon a motion for a new 
trial. Morgan v. Robinson Co., supra. The 
degree of care exacted from a road commis- 
sioner In a rural district Is quite different 
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from that imposed upon a street superintend- 
ent la a dty, and consequently the require- 
ments respecting notice to persons charged 
with the repairing of rural roads are dlffer- 
.ent from those goreming the same subject- 
matter In relation to urban officers. 

In Elliott on Roads (3d Ed.) § 407, the role 
is thus expressed: "The difference In the ex- 
tent of the servitude. In the authority of the 
local officers and In the nature and situation 
"of rural roads, supplies strong reasons for 
discriminating actions against cities and 
towns from actions against counties and 
townships to recover damages for special 
Injuries caused by negligence in construct- 
ing and maintaining roads and streets. In 
the case of a city, the territory is compara- 
tlTely small, the streets are in almost con- 
stant nse, the officers more numerous, the 
means of improving and repairing are at 
ready command, the necessity for vigilance 
and care is great, and the means of knowl- 
edge easily attainable, whereas in the case 
of a sparsely inhabited rural district it Is 
essentially different. Negligence is seldom 
absolute, for whether an act is or is not n^- 
llgent generally depends upon attendant 
facts and circumstances. What would be 
ordinary care in a country district, and in 
maintaining a secluded highway, may not 
be care of any reasonable degree in a iwpn- 
lous city or in maintaining a much traveled 
street In respect to the question of notice, 
which Is often a conspicuous element in ac- 
tions against public corporations to recover 
damages resulting from a special injury, the 
fact that the way Is In a rural district and not 
in a city must often exert an important influ- 
ence. Care is proportioned to the danger 
that may be reasonably apprehended, and 
duty is measured by the means, opportuni- 
ties, and obligations supplied and imposed by 
the law upon the officers to whom is commit- 
ted the care and control of the public ways 
of the state. It would be plainly unjust to 
measure the obligations and duties of officers 
in charge of rural highways by the rules 
which govern officers placed in charge of the 
streets of a town or city. What would be 
care and diligence on the part of the one 
class of officers may often be culpable neg- 
ligence on the part of officers of the other 
class." 

It is also to be remembered that as a rule 
the attention of the supervisor is not called 
to that part of the roads in his district near 
the property line. This fact is recognized 
by the Legislature because it is provided 
that the supervisors may, in their discretion, 
establish a "side path" on a public highway 
for pedestrians and bicyclists. Pol. Code, 
i 2643, subd. 12. We do not wish to be un- 
derstood in the present case as holding that, 
as matter of law, the defendant Prldham 
was not charged with notice of the defect 
in the road. We are merely pointing out 
the conflict betwe^i lil« positive statement 



that he knew nothing of the defect in Brand 
boulevard and the presumption which mUgtat 
arise from the long-continued existence of 
the gully crossing the line of the sidewalk 
that he should be charged with constrnctiTe 
notice of the danger to travelers on that 
highway. If the trial court, without abuse 
of discretion, might have resolved that con- 
flict in favor of the defendant Pridham, on 
his motion for a new trial, then we are not 
at liberty to reverse Its action. We do not 
find an abuse of discretion, and therefore 
we must affirm the order granting a new 
trial. 

We might dispose of this appeal with the 
foregoing discussion; but, as the case will 
probably be tried again, it may be well to 
discuss some of the other questions presented 
in the briefs. 

[>] Respondent Pridham contends tliat the 
evidence was insufficient to justify the ver- 
dict because It does not appear that he had 
been directed by the board of supervisors 
to repair the sidewalk. He insists that since, 
by section 2641 of the Political Code, each 
road commissioner shall see to it that alt 
orders of the board of supervisors pertain- 
ing to roads in his district are properly exe- 
cuted, that because by section 2643 of tb<> 
same Code the board of supervisors is glvn.. 
general supervision over the roads in tta« 
county, and that as by section 2645 the road 
commissioner, under the direction and super- 
vision and pursuant to the orders of the 
board of supervisors, must keep tlie high- 
ways in good repair, therefore he is under 
no duty to act upon a needful vepalt, nnleas 
ordered so to do by the board. While it is 
true that the functions of a road commis- 
sioner are to be performed imder the direc- 
tion of the board of supervisors, yet he has 
certain positive duties to be executed of his 
own motion, and one of these is to keep the 
roads clear from obstructions and. in good 
repair. He has at least the duty of reporting 
to the board cases requiring attention, and 
Is culpable if he falls to- do all that he may 
reasonably be expected to do toward provid- 
ing for the repair of the dangerous places in 
the roads of his district There Is nothing 
in Edwards v. Brockway, 16 CaL App. 627, 
117 Pac. 787, in conflict with this view. That 
was a case arising under a freeholders' char- 
ter, by which the superintendent of streets 
was limited in his powers and could not even 
make repairs In a street without an axdee 
from the city council. 

[7] There was no conflict in the instruc- 
tions designated by appellants. By instruc- 
tion No. 5 the Jury was Informed that plain- 
tiffs had a right to assume that the sidewalk 
was not a dangerous place, but in a reas(w- 
ably safe, condition for her to pass over with 
the exercise of ordinary care. By Instructioa 
No. 17 the court told the jurors that the 
highway included both the roadway and the 
sidewalks. By instructloc No. 12 tttey were 
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tnfonned that: The authorities harlng 
charge of highways outside of Incorporated 
cities and towns are not bonnd to provide 
sidewalks on such highways, and have no 
power to do so, except under special dream- 
stances not shown to exist in this case; and 
any one walking along such a highway has 
no legal right to assume, without investiga- 
tion, that there is a sidewalk on any particu- 
lar part thereof." It appears, without con- 
tradiction, that the county bad accepted the 
boulevard with the sidewalks constructed 
along a portion of it. Where those sidewalks 
existed the traveler was as much entitled to 
depend upon their safety as If the board had 
by formal action set apart a strip of the 
road as a "side path." Instruction No. 12 
merely Informed the Jurors that, because 
sidewalks existed along a portion of the 
road, that gave no basis for the belief on the 
part of the pedestrian that they continued 
throughout Its entire length. No other 
alleged errors regulre notice. 

The order from wbldi this appeal is taken 
Is affirmed. 

We concur: LORIGAN, J.; HlSNSHAW, X 



(ME Cal. TO) 

DAVIS T. PABSONS et aL (li. A. 2.998.) 

(Snprema Court of California. March 6, 
101&) 

L Oim (I 49*)— UnDtm IimtnmcB-BTi* 

DBHCB. 

In an action by a father for possession 
•f policies of insarance assigned to him by bis 
daughter as a gift, evidence held to warrant n 
flading that the assignment of the policies was 
aet freely and voluntarily made. 

(Bd. Note.— For other cases, see Oifta, Gent 
Dig. B 95-100: Dec. Dig. { 49.*] 

2. Oirrs ({ 38*)— Unou> Invluxbcb— Msn- 

TAL DeBIUTT. 

In having a gift set aside for nndne in- 
fluence, it matters not that the donor's life 
was not euiangered, if, by reason of mental 
debility and nervousness following a protracted 
period of alcoholism, the donor believed it to 
be in danger, nor that hallocinations were not 
produced by the eondnct of the donee, if the 
donor did entertain them: and if through 
fear, however groundless, the donor executed 
a deed of gift. It was not the vohintary act of 
a disposing miod. 

[Ed. Note.— For other cases, see Gifts, Gent. 
Dig. I 74; Dec. Dig. I 8a*l 

S. OiRS (i 49*)— Ratifioatior— EVIDBnOB. 
In an action to enforce an assignment of 
Inanrance policies, evidence held to warrant a 
finding that defendant had not ratified the as- 
signment. 

(Ed. Note.— For other cases, see Gifts, Gent. 
Dig. {{ 90-100: Dec. Dig. i 49.*] 

4. Tbial (I 89*)— STBiKina Vojcuiitabt Bti> 

DX.NCB. 

It was not error to refuse to strike a 
Tolnntary statement of a witness from the evi- 
dence, where such evidence wotdd have been 
proper if hi answer to a question. 

[Ed. Note.— For other cases, see Trial, Cent. 
Dig. S{ 22S-234; Dec Dig. § 89.*] 



5. GiTTS (I 48*)- UKDtn ImfLuiHCB— Evi- 

DBNCK. 

In an action to enforce an assignment of 
insurance policies, where defendant claimed 
that the assignments were not freely made, 
evidence of quarrels between plaintiff's wife 
and defendant, wherein the wife threatened 
her harm if she did not do as plaintiff told her, 
although not having anything to do with the 
direct question of the assignment, were admis- 
sible to show threats and to show defendant's 
state of mind. 

[Ed. Note.— For other cases, see Gifts, Cent; 
Dig. {{ 87-94: Dec. Dig. { 48.*] 

0. Appeal and Ekbob ({ 882*)— iHvriBD Bb- 

BOB— EVIDBNCB. 

Where the attorney for plaintiff told the 
conrt that plaintiff was perfectly willing if the 
court wished, to go into the qnestion of the 
relation of plaintiff with his present wife be- 
fore divorce of a former wife, he cannot com- 
plain of the admission of evidence on such 
p<Mnt. 

[Eld. Note. — For other cases, see Appeal and 
Error, Cent Dig. H 8591-^10; Dec. Dig. | 
SS2.»] 

7. WrrKKssBa (i 802*)— Pbivilbob ot Wn- 

RX88. 

A ruling of the conrt that if answers to 
questions to a witness as to her mode of life 
and occupation in certain cities tended nn- 
necessarily to humiliate her, she need not give 
them was proper. 

[Ed. Note.— For other cases, see Witnesses, 
Cent Dig. H 1047, 1048: Dea Dig. { 802.*] 

8. TBIAI. (i 48*)— EVIDXHOB iNADUlaSIBLB 
IK PaBT. 

In an action to enforce an assignment of 
insurance policies, where it was asserted liy 
defendant that she did not make it voluntarily, 
evidence of a servant of defendant as to de- 
fendant's distressed state of mind after going 
to plaintUTs house was not rendered inadmis- 
sible because she stated what defendant toU 
her plaintiff has said to her. 

[Ed. Note.— For other cases, sec Trial, Cent 
Dig. i 120; Dec Dig. { 48.*] 

0. BviDCRcx ({ 265*)— Aniassiona— Undux 

IWtXUENClC— LETTEBS. 

In an action to enforce an assignment of 
tnsuranoe policies, where defendant attacks 
the assignments and all letters written by her 
upon the ground that they were the result of 
coercion snd undue influence, she is not bound 
by declarations in a letter, and may testi^ 
to the contrary, although she admits tliat the 
writing and signature are hers. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. H 102»-1050; Dec. Dig. | 205.*] 

10. EVIDENCX ({ 256*) — EX0L17SI0II OT IM- 

PBOPEB Evidence. 

Where a typewritten letter, purporting to 
bt from defendant to others, was not signed 

nor sent to Its addressee, and defendant tes- 
tifies that it was not her voluntary act the 
letter itself bearing internal evidence of that 
fact some of the expressions being in plain- 
tiff's language, the court properly refused to 
allow its admission in evidence. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. a 1003, 1005 ; Dec. Dig. { 256.*] 

Department 2. Appeal from Superior 
Court Los Angeles County; George H. But- 
ton, Judge. 

Action by Carlyle O. Davis against 
Charles G. Parsons and others. Judgment 
for defendants, and plalntm appeals. Af- 
firmed. 
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John W. Kemp, John S. Mitchell, W. A. Al- 
derson, and Kemp, Mitchell & Sllberberg, All 
of Los Angeles, for appellant Joseph Scott 
and James L. Irwin, both of Los Angeles, for 
respondents. 

HBNSHAW, J. This action was brought 
by Carlyle C. Da^ia, plalntifif, against his 
daughter, Nellie Madelelu Davis, and against 
the trustees under the will of Martha Ellen 
Davis, mother of Nellie Madeleln Davis, by 
which win certain property of the deceased 
was devised and bequeathed to the tnistees 
for a period of years In trust for the use and 
benefit of defendant NelUe Madeleln Davis. 
Summarized, the pleadings amount to this: 
Of the property and funds of the trust in the 
hands of the trustees were certain life insur- 
ance policies upon the life of plaintiff, which 
policies plaintiff had made over to his wife, 
Martha Ellen Davis, when, some years be- 
fore, differences had arisen between them, 
culminating in a divorce. These policies 
were four in number, and were for the aggre- 
gate sum of $17,500. Their surrender value 
was between $8,000 and $9,000. The plain- 
tiff pleads that his daughter voluntarily and 
for a good and valuable consideration as- 
signed and transferred these policies to him 
on the 3d day of November, 1906; that the 
policies were in the hands of the trustees; 
and that, before the delivery of the policies 
to him by the trustees, the defendant, NelUe 
Madeleln Da^is, attempted to revoke and re- 
pudiate her assignment and demanded of the 
trustees that they do not deUver the poltdes 
to the father. The trustees answered. In sub- 
stance, (asking the court to define their 
duties in the premises. The daughter pleads 
by answer and cross-complaint that her sig- 
natures to the purported written assign- 
ments were secured from her by the plain- 
tiff through duress, violence, fraud, and un- 
due Influence. TPhe court found, in accord- 
ance with the allegations of the cross-com- 
plaint, that NelUe Madeleln Davis nevex 
freely or voluntarily executed the assign- 
ments; that they were not executed for a 
good and valuable consideration; that their 
execution was not of the free act and will of 
Nellie Madeleln Davis; but that the execu- 
tion was procured from her by plaintiff 
through the exercise of undue influence, coer- 
cion, and menace. Upon the Judgment which 
followed, ordering the cancellation of the as- 
serted assignments, and from the order deny- 
ing his motion for a new trial, plaintiff ap- 
peals. 

A review of the evidence is made necessary 
by reason of the fact that the principal con- 
tention upon appeal is that it does not sup- 
port the findings of the court The necessity 
of the review In this case is the more un- 
fortunate, not only because of the relation- 
ship existing between the plaintiff and the 
principal defendant, but because as it ap- 
pears, from the more or less veiled intima- 
tions of counsel, certain findings of the court 



were drawn as inferences from tiie evidnice, 
rather than from the positive statement oC 
witnesses. This will be made the more ap- 
parent as the discussion proceeds. 

[1] Plaintiff, his former wife, Martha El- 
leu Davis, and their one child, the defendant 
NeUie Madeleln Davis, lived for many years 
in Colorado. The plaintiff was the proprietor 
of two dally newspapers in Leadville. At 
the time of the trial, the plaintiff was over 
60 years of age and his daughter 36 years of 
age. The plaintiff bad been in ill health for 
a number of years. Differences had arisen 
between himself and the mother of defend- 
ant, which led to their separation, and ulti- 
mately to their divorce. As an outgrowth of 
these differences and in tlte settlement of 
the property rights, plaintiff made over to his 
wife these insurance policies fully paid up. 
After the divorce the husband married again, 
and with his second wife came to California. 
In 1906 the divorced wife died, leaving, as 
has been said, her property to trustees in 
trust for her daughter. That the plaintiff 
had been a most kind and indulgent father 
to his daughter is abundantly established 
even from the lips of the daughter herself. 
She had been educated at home and abroad, 
studied for three years in an art school In 
Paris, spoke French and German, and upon 
her return from abroad entered a dramatic 
school in New York and went on the stage. 
In 1895, when her father was ill, she took 
charge of his two daily newspapers at Lead- 
ville^ remaining there in charge until 1890^ 
for a period of nearly a year. Then, upon 
$5,000 being given her by her father, she re- 
turned to New York and engaged In the 
business of fnrnishing musical, literary, and 
other entertainment for social fonctiona. 
But (this, however, appearing by Inference 
and intimation rather than by direct prool) 
the daughter fell into evil ways and into dis- 
solute habits. She led, or was willing to 
lead, an Immoral Ufa She smoked and 
drank alcoholic liqaors to excess. Thna, in 
a letter, one of the trustees, Mr. Parsons, 
wrote to her upon October 8, 1906, as fol- 
lows : "Ton must realize that your life dur- 
ing the past eight years with its history of 
hospitals, sanitariums, etc., is anything but 
safe, secure, or dignified. It caused your 
mother unutterable woe. I have seen upon 
her face expressions of intense agony, of un- 
utterable grief, when speaking of you. I 
have no doubt her death was hastened by the 
overwhelming sorrow that your career 
brought upon her. She was at times inclined 
to dispose of her property oth^wise than by 
leaving it to yon. Her mother's affection, 
however, prevailed, but it was her expressed 
dedre that the estate should be preserved for 
a period of five years in the hope and expecta- 
tion that during that time a greater sense of 
responsibility would develop in yon. ♦ * » 
If you leave your father's house and pursue 
the life yon have been leading during the 
past ^ght years, we will not respond to your 
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letters and telegrams asking for money be- 
yond the ' amount we have fixed, no matter 
what occurs." 

In 1906 plaintiff, with bis present wife, 
Mrs. Mollie Dayia, was living upon a traot of 
land wblch he had purchased near San Gab- 
riel In Ia>s Angeles county. While there tbey 
learned from her letter that defendant was 
In a sanitarium In San Diego. The wife of 
plaintiff went to San Diego and, upon the 
promise of the daughter to reform, to cease 
smoking, and the use of alcoholic stimulants, 
Mrs. DaTls took her to ber father's home. 
Thus, on the last of October or the Ist of 
November, 1906, the daughter was received 
Into her fatber's household. Two or three 
days afterwards — ^that is to say, upon No- 
vember 3d — the daughter executed. In con- 
sideration of love and affection, the assign- 
ments to ber father of the Insurance policies. 
Of the circumstances connected with and at- 
tending tbese assignments, the plaintiff de- 
clares that, though side and enfeebled, he 
was by stress of i>overty compelled to do 
manual labor on bis home plage; that he 
was so engaged in painting his barn when 
his daughter came to him, saying that it was 
too bad that he was forced to do such work 
at bis age, and that she was going to trans- 
fer to him the insurance policies which he 
bad given her mother, voicing the hope that 
he could realize enough money from these 
policies to make his old age more easy and 
comfortable. Plaintiff expressed his grati- 
tude to bis daughter, and told her that he 
was not physically able to do the work he 
was compelled to perform; that her proposi- 
tion was most generous; and that. If she 
carried it out, it would enable him to pay his 
debts and employ some one to do the hard 
work on his little ranch. At no time did he 
or did his wife ever suggest to the daughter 
the assignment of the policies. On Novem- 
ber 3d plaintiff bad further conversation 
with his daughter. He was then preparing 
to go to Los Angeles to meet Mr. Parsons, 
one of the trustees of the defendant's es- 
tate. The daughter drove with him to the sta- 
tion about a mile away, and on the drive told 
him that she wished him to have the neces- 
sary papers prepared, while he was in Los 
Angeles, so that she could execute the as- 
signment Plaintiff told her that he would 
have this done and would probably bring a 
notary public with him on his return to take 
her acknowledgment. Plaintiff then, while 
in Los Angeles, did employ Mr. Carl A. John- 
son, a practicing attorney, and a notary pub- 
lic, who prepared, the assignments; be re- 
turned to his home accompanied by Mr. 
Johnson and also by Mr. Parsons, one of the 
trustees, whom plaintiff had known for many 
years. Upon arrival at his home, plaintiff 
testifies further that his daughter followed 
him into the bathroom and asked him if, 
after executing these assignments, she would 
be expected to pay for her board, to wblch 
130P.-67 



ther father laughingly 'replied tbathe thought 
she "would be entitled to her keep at least" 
He gave the papers to his daughter, saying, 
"Here are the {tapers, Nellie, which you au- 
thorized me to have made out." She took 
them and asked If it was necessary to read 
them all, to which ber father replied that It 
was not necessary as they were duplicates 
save In the name and description of the poli^ 
des. The daughter sat down at a desk, read 
the papers, and then and there signed them, 
but, before signing them, he said to b^ that 
she must sign them of ber free will and for 
no other reason than that she wanted him 
to have the money which the policies repre- 
sented, otherwise that she must not sign 
th«n at all. She signed them, acknowledged 
them, and gave them to him with a kiss. 
The notary's recollection is that, before tak- 
ing Miss Davis' acknowledgment, he asked 
ber if she understood what the instruments 
meant, and that she replied that she did 
and that it was all right; that It was not 
true that Miss Davis was crying at the tlme^ 
nor that. In answer to bis question, "Do you 
do this of your own free will?" she replied 
that she did it because she had to and had 
no will of her own. After the exeentlon of 
the papers, they all sat down to dinner and 
"had a general social conversation and pleas- 
ant evening." Mr. Parsons, the trustee, tes- 
tifies' that, upon arrival at the house, Miss 
Davis spoke to him relative to the making 
of the assignments, and asked him if It was 
all right and he replied: "Nellie, I don't 
care to advise you in this matter. This is a 
matter entirely between you and your fa- 
ther, and besides I am the trustee of this 
estate, and I would rather you managed those 
things. I would rather yon settled the mat- 
ter between you and your father. I will say 
this to you, that, if you do sign the papers 
transferring these policies, you must do it 
knowing what you are doing, and It must be 
done voluntarily and free from any pressure 
or influence of your father or any one else. 
It must be your voluntary act, I said, other- 
wise the assignments would not be effective." 
She made no dissent. The witness never 
made any suggestion to Miss Davis that she 
transfer the policies, and never in the slight- 
est attempted to influence her to do so. Fix- 
ing the surrender value of the policies at 
about $8,000, there was $10,000 more remain- 
ing In the trust estate, so that the gift was 
of a little less than half of the total trust 
estate. The trust estate, under prudent and 
economical management, yielded a net In- 
come of about SDO a month. 

The daughter's story is that she never saw 
her father painting a barn; that she never 
suggested giving him the policies; but that 
he said to her that he had paid all the money 
on the policies and that they really belonged 
to him. She never volunteered to make an 
assignment of them to her father, but, to 
the contrary, ber father represented that "he 
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bad BO mnch property In Ixw Angeles and lie 
had that beantiful ranch — I bare forgotten 
how much It was worth — now many thou- 
sand dollars;" that upon the 8d of Novem- 
ber, when her father was in Los Angeles, 
she had a serious quarrel with her stepmoth- 
er, who threatened to have her confined as 
an Insane person; that she tried to telephone 
to get an express wagon to remove her things 
out of the house, and her stepmother struck 
her and took the telephone from her. Then, 
In the afternoon when her father, Mr. Par- 
sons, and Mr. Johnson arrived, her father 
took her in the bathroom and told her he 
was terribly in debt; that the place was 
mortgaged ; that the insurance policies were 
of no value to her, and that, if she would 
make them over to him, he would leave her 
out of his estate as much money, or more, 
as their value to him; that, while he was 
mnch harassed by debts at present, in a few 
years his property would increase enormous- 
ly in value. "Then we went out into the 
other room, or we went through the living 
room and out through the porch where the 
desk and table and everything was, and the 
papers were all ready for me to sign, and I 
signed them. I didn't know what they were. 
I didn't read them. They are very long pa- 
pers. If I bad read them they never would 
have got out So I suppose I didn't ask for 
proof he would give me something. He is 
my father, and he always was truthful to 
me, and so I believed he would give me the 
value of those things, and still I wanted Mr. 
Parsons to take me to town, and when I 
signed these I went to Mr. Parsons. He was 
In the living room. I said, 'Mr. Parsons, are 
you going to witness this? Are you going 
to witness my giving up everything I own?' 
He said, 'No, Nellie, tliat would not do at all. 
I am trustee of the estate' — so there was no- 
body to stand up for me, and, you know, my 
room opened off the porch. Mrs. Davis slept 
right by my door, and I am afraid of Mrs. 
Davis. What more is there?" When Mr. 
Johnson, the notary, asked her if she signed 
the papers of her own will, she said, "I don't 
know if you can say I have a free will or 
right," and she was crying. Mrs. Davis also 
told her that she could never collect a cent 
on the policies, and, in case of her father's 
death they were of no value; that the poli- 
cies were only good during her ftither's life- 
time to borrow money on; that she begged 
Mr. Parsons, when he arrived at the house, 
to take her away as she was in fear of her 
life. 

Mr. Parsons' testimony upon this is that it 
did not occur on November 3d, but upon the 
day preceding, when he was a visitor at the 
father's home; that Miss Davis then came 
out of the house crying and said, "Won't 
you take me away from here?" or something 
of that kind ; and then said something about 
some trouble with her stepmother. "I said, 
'Nellie, I> have Bothing to do with you per- 



sonally," and 1 said, 'Ton must not expect me 
to take you away from here;' and ttien I 
said, There is no use of any excitement about 
this or worry. I will inanlre into it We 
will adjust this matter in some way, per- 
haps, before I leave.' Soon after that we sat 
down and talked, and she got over her weep- 
ing, and everything was apparently very 
pleasant and cheerful the balance of the 
evening. On November 3d Miss Davis her- 
self drove us to the house. She was not 
weeping that evening. I think she has con- 
founded that with what occurred the night 
before." 

The explanation given by Mrs. Davis of 
the difficulty between herself and her stq>- 
daughter is that the stepdaughter in her 
craving for liquor sought in every way to 
indulge her appetite, and at times to escape 
from the parental roof, and that it was nec- 
essary for her to Interfere when the daugh- 
ter would phone to the grocery store for liq- 
uors, or when she was contemplating flight 
from her father's house. Thus her father 
and his wife both testified that upon at least 
one occasion the daughter, demanding mon^ 
to return to New York, threatened to go to 
Los Angeles and earn it by an immoral life 
if it was not given to her. When Miss Da- 
vis testified to her fear that her stepmother 
would poison her, the stepmother insisted 
upon her taking certain pills, the explana- 
tion of the stepmother, herself formerly a 
trained nurse, is that the pills contained 
strychnine, were prescribed by a physician 
to be given to Miss Davla as a stimulant 
while recovering from ber debauch, and to 
furnish aid in resisting her alcoholic crav- 
ing. 

[2] The appellant Insists that the evidence 
of defendant is not inconsistent with the 
proofs offered by plaintiff, and that in many 
particulars it is so incoherent and inconsist- 
ent with Itself that it is not entitled to such 
credit that a reviewing court will say that 
it raises a conflict But here again, drawing 
the inferences from that evidence which the 
trial court must have drawn, and with the 
advantage which the trial court possessed 
of having the witnesses before it it seems 
reasonable to ."uiy tliat these very Inconsis- 
tencies and incoherencies give evidence of a 
mind, or of a state of mind, on the part of 
the defendant justifying the trial conrt in 
withholding its approval of the validity of 
the assignments. Thus it matters not if Miss 
Davis' life was not endangered, if, by rea- 
son of her mental debility and the nervous- 
ness following her protracted period of al- 
coholism, she believed it to l>e in danger; 
it matters not if she entertained hallucina- 
tions not produced by the conduct of her 
father or stepmother. If, in t&ct, she did en- 
tertain them, and through fear of them, how- 
ever groundless, executed the assignments, it 
was not the free and voluntary act of a dis- 
posing mind, tjucb, we conclude^ must have 
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beeo the view which the trial ODurt took of 
this evidence, and In this view the question 
of the confidential relation between parent 
and child enters very little, If at all. By thbi 
Is meant that such confidential relation need 
not be established as the foundation from 
which to attack the transaction. The case 
rests upon the salient facts that the dissolute 
danghter returning to the Davis roof after 
a protracted alcoholic debauch which ended 
in a sanitarium, endeavSrlng by the father's 
own testimony to escape from that roof, 
threatening to lead an Immoral life to get 
money to escape, apparently desirous of re- 
turning to her former life, necessarily debili- 
tated in health and with ragged nerves, gives 
to her father nearly onerhalf of her trust 
property, declaring that she did so under 
pressure from her father, in fear of her life, 
and to buy her peace. Again we. repeat that, 
however Improbable the narration is in fact, 
it may well to the mind of the court have 
seemed that Miss Davis believed the situa- 
tion to be as she represented, a belief not sup- 
ported by the conduct of her father, but a 
distorted belief springing from her own trou- 
bled brain. It is concluded, therefore, that 
a substantial conflict in the evidence is pre- 
sented, and' upon familiar principles this 
court will not disturb the conclusions found 
by the trial court; 

(tl A subsequent ratlficatioB of the aasign- 
ments is asserted by plalntlfC. This ratlfi- 
cati<Hi springs fn>m the fact that the daugh- 
ter resided with her father for some months 
after ttie execution, and repeatedly wrote to 
the trustees in- terms confirming the assign- 
ments, in some instances the confirmation be- 
ing outright, 'in others conditional; the condi- 
tions in. one letter, for example^ being that 
the trustees should continue to pay her $50 a 
month and should turn over to her her mo- 
ther's jewels. In another the confirmation 
was based upon the condition that her father 
and his wife should execute to her some sort 
of an agreement whereby she should receive 
the amount of the policies from their estates 
upon the death of the last survivor. But, 
as to these letters, it Is shown that they were 
insidred by the father and in some instances 
wholly typewritten by him; the daughter 
doing nothing more than signing her name. 
True^ the father says that the letters were 
the free act of the daughter, and were mere- 
ly typewritten by him after consultation with 
her and confirmation by her of their sub- 
stance. But the daughter's answer is stiU 
the same, that she was under her father's 
roof, under his absolute domination and con- 
trol, that the trustees did not even pay her 
monthly $50 to her, but paid it to her father 
so that she was penniless, and she simply 
signed whatever she was asked to sign until 
later in the year she wrote to the trustees 
herself repudiating the assignments, and con- 
sulted a lawyer in Los Angeles about the 
matter. 



[4] Numerous exceptions were taken to the 
rulings of the court admitting and rejecting 
evidence. The first of these groups is the 
refusal of the court to strike out voluntary 
statements of the witness Nellie Davis. It 
has been said before that the testimony of 
Nellie Davis was rambling, in some respects 
contradictory, In others absolutely incoher- 
ent. Appellant asserts that the most glarr 
Ing of these errors, and it will serve for a 
type of all, is the following : Shown a type- 
written letter signed by herself, the court 
asks, "What is the date of this letter?" Mr. 
Kemp, of counsel for appellant, replies, "June 
21, 1907," when the witness interjects, "Your 
honor, I never comj)osed that, and I doubt 
if I ever wrote it, and yet the signature is 
mine." The court refused to strike this out 
True, it was voluntary. True, it was not In 
response to any question, but it was perfect- 
ly permissible evidence, if questions solicit- 
ing it had been asked; and the refusal of 
the court to strike out the volunteered mat- 
ter was but a time-saving device, since un- 
questionably the same evidence would have 
been adduced under direct question and an- 
swer if it had been stricken out. 

[S] The second group of exceptions Is pred- 
icated upon the court's admission of the 
testimony of Nellie Davis concerning quar- 
rels between herself and her stepmother, 
MolUe Davis. It may be well to quote this. 
Miss Davis Is constantly asking the court 
if she may tell her story. Asked if Mr& Da- 
vis ever said anything to her about the poli- 
cies, she says, "May I tell what she said? 
Q. No, not unless it is in reference to the as- 
signment of the policies. A. May I say it? 
The Court: Xes, go on. A. She says, 'If 
you don't do what you are told to-night, Mr. 
Parsons will fix you, and if he don't I wllL' 
And I said, 'You cannot do a thing to m^ be- 
cause I have never <done anything that yoa 
could do anything for.' I was mad and I 
didn't need to talk like that — This was pre- 
vious to the telephone Incident She said she 
had doctors that would swear things, and 
she said, 'If you land in an insane asylum 
in California, you will not get out of if and 
she said that Dr. Horn said there was noth- 
ing the matter with me physically, and I 
was not affected, and that I had not nervous 
prostration, but that I was mentally wrong. 
She told me that on the afternoon of the 3d, 
and she further said, 'If you get locked up In 
an Insane asylum in California there was 
no chance.' I said, 'That is rubbish, because 
they cannot hold you. They have got to 
prove in court you are Insane ;' and she said 
"The testimony of two doctors is sufficient;' 
and I says, 'No, the testimony of two doc- 
tors is not Bufiiclent, they cannot go into 
court and say you are insane;' and she says, 
'They can in this state;' and I says, 'You 
cannot in New York;' and she says, 'They 
can in this state, and that is what they can 
do to you.' I believed it But the first time 
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the policies were mentioned was when my 
father took me into the bathroom, and this 
was after the quarrel with my stepmother." 
Manifestly this evidence had nothing to do 
with the direct question of the assignments 
of the policies ; but it Is equally manifest tliat 
it gave evidence, first, of asserted threats 
upon the part of Mrs. Davis; and, second, 
of the condition of Miss Davis' mind. It was 
therefore admissible. 

[•] The third alleged error is In admit- 
ting evidence offered by Miss Davis of occur- 
rences in Leadvllle. The occurrences seemed 
to be the beginning of the marital differences 
betwe«i the plaintiff and his first wife and 
Involved the stepmother, the present Mrs. 
Davis, who was at that time Mr. Davis' 
nurse. 'Xhis evidence of Itself amounted to 
nothing. It was simply a declaration by the 
daughter that the present wife exercised 
great control over the husband, and the con- 
clusion of the witness that "Father would 
not have treated me that way if it had not 
been for her." That there had been differ- 
ences was not in question, and the represen- 
tation of Mr. Kemp, of counsel for appellant, 
was an invitation to the court to rule pre- 
cisely as it did; he saying: "If the court 
wants to go into that proposition, we would 
be very glad to go into it We have not a 
thing to conceal, as far as the relations of 
Mr. Davis' present wife are concerned." Here 
to Insist that the admission of the evidence 
thus invited is prejudicial error is somewhat 
inconsistent. 

[7] The next alleged errors were where the 
court permitted the witness Nellie Davis to 
refuse to answer certain questions. These 
questions were addressed to her mode of life 
and her occupation in the cities of Chicago 
and Boston. The ruling of the court was 
simply that, if the answers tended unneces- 
sarily to humiliate the witness, she need not 
give them; and, resting upon this perfectly 
proper declaration of the court, she refused 
to answer. Code Civ. Proc. 2065. 

[8] The next group of exceptions is ad- 
dressed to the admission of the testimony 
of Maria McNally, given by deposition. Mar- 
ia McNally had been a household servant 
of the Davises and came to California to live 
with Nellie Davis after the latter had left 
her father's roof. An example of these objec- 
tions is the following : Nellie Davis was liv- 
ing in her own bungalow built for her by the 
trustees near to her father's place. The 
trustees were still paying the money for the 
support of Nellie Davis to her father, and not 
directly to her. She was obliged to visit 
her father's house upon her business affairs 
In the matter of her bills. The witness testi- 
fies to lier frequent nervous and crying spells 
after returning from her father's house, and 
that the troubles of Nellie Davis seemed to 
have followed these visits. She is then 
asked: "Q. You never beard Nellie and her 



father tallttng about the insurance policy? 
A. No, sir. I did not Q. Had you never 
heard him make any complaint about the 
size of her bills? A. The grocery bills? 
Q. Yes. A. I certainly did. I did not hear 
him, because I was not there. I heard It 
from Nellie after she would come back. Q. 
All you know is what Nellie told you? A. 
All I kuow is what Nellie told me. Q. How 
frequently did she go over to her father's 
house? A. I do not think she ever went 
there except on business, and when she got 
her allowance she did not go over there at 
all. She went there when she had to go. Q. 
Did he give her the money, or pay her bills? 
A. No, he paid the bills. Q. He paid the 
tradesmen direct? A. Yes." The witness 
seems to have been a candid one. It was 
competent for her to testify concerning the 
condition of Nellie Davis upon her return 
from her father's home, ttiat she was per- 
turbed and in tears, and the fact that slie 
frankly answers that she was not at Mr. 
Davis' house, did not hear the conversation, 
and 80 could not know the cause of Miss 
Davis' distress other than what Miss Davis 
herself told her, does not render her evidence 
inadmissible. 

[I] A letter was Introduced in the hand- 
writing of Nellie Davis and signed by her. 
This letter is dated in June, 1907, is ad- 
dressed to Mr. Walling, attorney for her 
trustees at Denver, and "begs leave to state" 
that the assignment of the Insurance policies 
to her father was ezecated by the writer 
freely, and that her father never sought to 
Influence or coerce her in the matter, "and, 
further, whatever promises he has made to 
me were made subsequent to the two acts 
mentioned, and not made as an inducement 
or condition;" the promises here referred 
to being promises to secure the defendant 
out of the estate of her father and his wife. 
The defendant Is allowed to testify, over 
objection, touching the letter and its con- 
tents as follows: "That is not my English. 
My father composed that lett^. I don't re- 
member of ever seeing it, but it Is my writ- 
ing. I suppose it is <me of those I signed 
when my father was In a hurry, when he 
went to town I had to sign often, because 
he was going — the postman was going. It 
was not necessary to read them over I>ecau8e 
he would tell me what was in the letter. I 
could not have been familiar with the con- 
tents of that letter when I signed it because 
I don't recognize it now. It Is not my com- 
position at all. The contents are new to me.** 
It is asserted by appellant that, as respond- 
ent admits having written the letter and hav- 
ing signed it, she must have known the con- 
tents and is bound by the declarations there- 
in contained. But in this appellant loses s4ght 
of the fact that the attack upon the as-slgn- 
nients and upon all of this correspondence 
is that they were the result of coercion and 
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undue Influence. As bearlns upon tbeee Is- 
sues, the testimony of the witness was in 
point and admissible. 

[10] The court refused admission In evi- 
dence of a long typewritten document pur- 
porting to be from Nellie Davis to her trus- 
tee, Mr. Parsons, the last page of which, 
however, was in her father's handvrritlng. 
This letter was neither signed by Nellie Da- 
vis nor sent But appellant contends that it 
contains statements negativing much of her 
testimony, and therefore should have been 
admitted. It was refused admission In evi- 
dence, first, for the reasons indicated, that 
the letter was not signed by Nellie Davis 
nor sent to its addressee, and, further, be- 
cause she testlfies-^and the letter itself bears 
Internal evidence of the fact — that it was 
not her free voluntary act, that only some 
of its expressions were hers, and others were 
those of her father. It was not error, there- 
fore, for the court to refuse to receive this 
writing. 

To sum up, therefore. It is sufficient to say 
that, whUe the direct evidence in the case 
strongly preponderates in favor of the fair- 
ness of the gift by the daughter to the fath- 
er, yet, when consideration Is paid to the 
character of the daughter, her habits of life, 
the restraint put upon her under her father's 
roof, her nervous condition, her apparent 
Inability because of her habits to maintain 
herself, and the final fact that by this gift 
she Is irrevocably parting with nearly half 
of her small property, it may not be said that 
the trial court was not justified in declaring 
that gift to have been one not freely and vol- 
untarily made. 

The judgment and order appealed from are 
therefore affirmed. 

We concur: MELYIN, J.; LORIQAN. J. 



OM Cal. 741) 

GLAPP et aL r. CHURCHIIJi et aL 

(L. A. 2.994.) 

(Supreme Court of Galifomla. Feb. 20, 1&13. 

Rehearing Denied March 21, 1913.) 

1. BOUNDABIES (I 46*) — KSTABLISHlfERT — 
AOREEMENT Or PaBTIES— GSOUNDS AND VA- 
LIDITY OF Agreement. 

The rule as to an agreed boundary Une and 
its bindiDg effect upon coterminous owners rests 
upon the fact that there is an actual or be- 
lieved uncertainty as to the true line, acquies- 
cence being merely evidence of the agreement, 
and then only when a formal agreement will be 
binding; but a formal agreement to fix a 
boundary line is void if either party knows that 
the agreed line is not the true line. 

[Ed. Note.— For other cases, see Boundaries, 
Cent. IMg. H 21^226, 249-251; Dec. Dig. { 
4«.«) 

2. Frauds, STATtrrE of (1 70*)— Oowvitakcb 

OP LiAND— ESTABLISHHENT OT BomTDABIBS— 

"Tbansfek of Title." 

A valid formal agreement upon a botmdary 
line is not a transfer of title within the statute 
of fraads; the theory of the law being that 



there has been no oonvey&nos of any land, bat 
simply an agreement as to the land which the 
parties respectively own under circumstances es- 
topping either from thereafter denying it 

[Ed. Note.— For other cases, see Frauds, Stat 
ute of, Cent Dig. 8 112 ; Dec Dig. | 70.* 

For other definitions, see Words and PbraseSt 
vol. 8, pp. 7064r-7070.J 

3. BOTTNDABIBS (| 37*) — EsTABUSHKKnT — 
BvrOENCE OF Uncebtaihtt. 

In an action to determine the boundary line 
between adjoining owners, plaintiff showed that 
he did not linow where the true boundary line 
was until he caused his land to be surveyed, 
when It was ascertained according to the calls 
in his deed, and also defendant's acquiescence 
in his exercise of dominion over the strip in 
controversy. Held, that his own uncertainty 
was not defendants uncertainty, and that there 
was no evidence that defendant regarded the 
boundary line as uncertain. 

[Ed. Note. — For other cases, see Boundaries, 
Cent Dig. SJ 184-194; Dec. Dig. g 37.*] 

4. BVIDENOE (J 274*) — Deolabations — 

Bo UNO ABIES. 

In an action to determine a boundary line, 
plaintiff's testimony that he did not have a 
very distinct conversation as to the boundary 
line at the time he went into possession, and 
that it was indicated as the south side of adjoin- 
ing property, and his testimony as to what he 
claimed as the boundary line during possession, 
was inadmissible, where It was not shown that 
such conversation was with defendant or that 
defendant knew of his claim. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. g§ 1121-1134; DeoTDig. S 274.*] 

5. Evidence (8 471*) — EsTASi-isHitEriT o» 
BouNDABt — ADiasaiBruTY OF Evidence— 
Replicatiow. 

In an action to establish a boundary line 
as marked by a hedge, testimony of a witness; 
who had sowed seeds for plaintiff on the dis- 
puted strip, that he supposed the hedge belong- 
ed to plaintiff, was inadmissible. 

[EM. Note.— For other cases, see Evid«ioe, 
Cent Dig. U 2i4d-2i85; Dec. Dig. 8 471.*1 

Department 2. Appeal from Superior 
Court Los Angeles County; George H. Hut- 
ton, Judge. 

Action by Mary B. N. Clapp and husband 
against F. S. Ohurchlll and others. Judg- 
ment for defendants, and plaintiffB appeaL 
Affirmed. 

W. I. Morrison, of Los Angeles, and F. O. 
Crulckshank, of Pasadena, for appellants. 
O. A. Gibbs, of IPasadena, and Richards & 
Carrier, of Santa Barbara, for respondenta 

HEN8HAW, J. This action was brought 
to determine the common boundary line be- 
tween plaintiffs' land upon the north and de- 
fendants' land upon the south, and to i«- 
straln defendants from cutting down and de- 
stroying a row of pomegranate trees which 
piaintifrs assert are upon and define the 
boundary line. A nonsuit was granted, and 
from the Judgment which followed plaintilTs 
appeal. 

The land In controversy Is a strip 4 or 5 
feet wide and 690 feet long. There Is do con- 
tention that there are any false calls in the 
deed to the plaintiffs, nor that there Is any 



•Tot otJMi •«#« iMtKP* t^ylo *>' Mctlen NUMfiSR In Dec. Dig. t Am. Dig. Kair-No. Beriw * Bep'r ladtzes 

Digitized by Vj 0^5^ ^^ 



J 



1062 



130 PAOIPIO HBPORTBB 



(Oal. 



discrepancy between the calls and visible 
and declared monuments. The deed of the 
plaintiffs, it Is stipulated, is certain in its 
terms, and, running the courses and dis- 
tances of this deed, the boundary line Is fixed 
4 or 5 feet north of the row of pomegranate 
trees. Nor Is this a case where the litigants 
hold from a common grantor, or where one, 
the owner of the wlwle tract. Is the grantor 
of the other who thus becomes the owner of 
a portion of the tract. The case is one where 
plaintiffs to prevail must establish an un- 
certain boundary line, an agreement between 
the coterminous owners to fix that boundary 
line, and the fixing of tliat line by agreement, 
or must establish their title by adverse pos- 
session. The motion for a nonsuit was ad- 
dressed to the insufficiency of the evidence 
to show plaintiffs' ownership of the property 
by cither method. Thus, as one of the 
grounds of the motion. It was urged that no 
adverse possession for the statutory period 
with payment of taxes had been proven, and 
upon the other It was urged "that the plain- 
tiff has not been In possession with improve- 
ments of a substantial order for five years; 
and that there was no dispute shown or un- 
certainty to make an agreement as to what 
the boundary line should have been with any- 
body; and there Is no estoppel; and no im- 
provements have been made such as would 
make It equitable that the plaintiffs should 
recover." 

Upon the matter of adverse possession 
there is no contention that it was proved by 
plaintiffs that any title was thus acquired. 
Whatever may have been plaintiffs' acts of 
dominion, ownership, and control over the 
disputed strip, it is unquestioned that they 
did not pay the taxes thereon. The whole 
case, therefore, rests upon the proposition 
first set forth. 

The action was brought In February, 1911. 
Plaintiffs acquired title to their property in 
1905, more than five years prior to the com- 
mencement of the action. Title to plaintiffs' 
property stood In the name of Mary B. N. 
Glapp. Dr, Clapp, her husband, Joined with 
her as plaintiff, testifies, in substance, that 
In purchasing and entering into possession 
of the land he took it for granted that the 
southern boundary line was the row of pome- 
granate trees with a fence, or the remnants 
of a fence running through It The fence 
was a wire fence supported partly by the 
pomegranate trees and partly by some two or 
three old posts. Only parts of the fence 
were there. He bad a new fence put up 
to keep the boys out. There was a building, 
"a kind of barn and chicken corral, and a 
bouse at the southeast corner of lot 7; the 
south end was tight up against this hedge." 
He had It torn down. He always supposed 
that the pomegranate trees marked his south- 
ern line. He had openly occupied all the 
proi>erty up to the hedge. He trimmed the 
hedge «n his side and planted nasturtiums 



and other flowers upon the strip, but they 
did not grow well because of the hedge. He 
had built a garage at the southwest comer 
of the property. No part of the garage prop- 
er was upon the disputed strip. Its south- 
em side corresponded exactly with the line 
of plaintiffs' property as called for in the 
deed. However, the original steps of the gar- 
age were built upon the disputed strip, and 
these original steps were afterwards torn 
down and replaced by new ones upon the 
same spot. No objection was made by any 
one to these acts of dominion and control. 
The witness did not know that the pome- 
granate hedge was not the true southern 
line until he had a survey made in accord- 
ance with the calls of his deed and found 
that his line was thus established four or 
five feet north of the line of pomegranate 
trees. He did not know that the boundary 
stakes were* there along the true Une until 
shortly before bis testimony when he saw 
them uncovered. This Is substantially the 
testimony to support plaintiffs' case. It Is 
silent upon several Important matters. There 
Is no word of testimony that the defendants, 
or any one of them, believed or declared 
their northern boundary line to be uncertain. 
There Is no testimony about any agreement 
fixing the pomegranate hedge as the accept- 
ed boundary line because of such uncertainty, 
and the whole case of the plaintiffs resolves 
Itself down to this: That plaintiffs did not 
know where the boundary line called for by 
their deed was, but supposed it to be the 
pomegranate hedge. There was no uncer- 
tainty even upon the face of their deed. The 
pomegranate hedge as the boundary line was 
a mere assumption upon their part Plain- 
tiffs exercised certain acts of dominion and 
control over the disputed strip. From the 
acquiescence by their silence of the cotermi- 
nous owners to the south It is argued that 
this acquiescence, having continued for a 
period equal to that required by the statute 
of limitations, gives rise to the conclusive 
presumption of previous agreement, or, if not. 
to the conclusive presumption, at least to a 
presumption which has not been rebntted 
by any evidence. 

[1] But the doctrine of an agreed bound- 
ary line and its binding effects upon the co- 
terminous owners rests fundamentally upon 
the fact that there Is, or is believed by all 
parties to be, an uncertainty as to the loca- 
tion of the true llua When that uncertainty 
exists, or Is believed by them to exist, they 
may amongst themselves by agreement fix 
the boundary line, and that agreement will 
bind all the consenting parties. Acquiescence 
Is merely evidence of the agreement and can 
properly be considered as evid^ice of an 
agreement only when a formal agreement 
would itself have made a binding contract 
But a formal agreement to fix a boundary 
line Is not valid. Indeed is void, if the parties 
know, or one of them knows, that the agreed 
line Is not the true line, or, 
Digitized by' 
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it titan be not an actoal or bellered uncer- 
tainty as to the true line. 

[2] This is 80 because under our law title 
to xeal property can be transferred only by 
descent, devise, conveyance inter vivos, or 
by adverse holding, and to allow parties 
where tbeir common boundary line was not 
uncertain or in dispute by a mere agreement 
to give one title which belongs in anoth^ 
would be the recognition of a mode of trans- 
ferring title not countenanced by law. Lewis 
V. Ogram, 148 Cal. 606, 87 Pac. 60, 10 I* R. A. 
(N. S.) 610, 117 Am. St Rep. 161; Mann v. 
Mann, 162 Cal. 23, 91 Pac. 894; Young v. 
Blakeman, 163 Gal. 477, 95 Pac. 888; lK>u«ta- 
lot V. McKeel, 167 Cal. 634, 108 Pac. 707. 
When such an agreement has been deliberate- 
ly entered into, it is not the theory of the law 
that there has been a conveyance of any land 
from the one coterminous owner to the 
other, but It Is simply that they have agreed 
between themselves as to the land which 
they respectively own under circumstances 
which estop either of them thereafter from 
denj'lng it This does not mean that the 
Inference of an agreement arising from ac- 
quiescence does not support the added Infer- 
ence that the inferred agreement was based 
on a questioned boundary. The primary in- 
ference Is of a valid pre-existing agreement, 
and to be valid that agreement must have 
been based on a doubtful boundary line. But 
what is meant is that this inference of 
a doubtful boundary will not prevail 
against the proved fact to the contrary, 
namely, that there was no question or doubt 
or dispute between both parties over the 
boundary. 

[3] In the case under consideration plain- 
tiff's evidence completely breaks down in its 
failure to show au uncertainty touching the 
boundary line which would support such an 
agreement for, as is said in Lewis v. Ogram, 
supra, "such an agreement necwsarlly is not 
valid for any other purpose than that of 
settling an uncertainty In regard to conuuon 
boundary." Plalntlll shows that he did not 
know where the true boundary line was until 
he caused his laud to be surveyed, when it 
was easily determined. But his uncertainty 
was not the defendants' ancertalnty, and 
there is not the slightest evidence that they 
considered that their northern boundary line 
Was uncertain in its location. Therefore 
the acquiescence of the defendants in the 
acts of the plaintiffs in their exercise of do- 
minion over the strip mi^t make against 
them for their failure to assert their right, 
if title were claimed by adverse possession, 
a claim which has heretofore been said could 
not, in this Instance, be sustained. But It is 
without meaning or potency under the con- 
tention of an agreed boundary line because, 
as has been said and shown, an agreement 
fixing a common boundary line can only ha vie 
efficacy where the true boundary Is either 



uncertain ' In tact or is believed by the con-- 
tractlng parties to be uncertain. 

[4] The witness Dr. Clapp was asked the 
question, "Will yon state what conversation 
you had with reference to the south bound- 
ary line of your proi)erty at the time you 
went Into possession there?" He answered, 
"I did not have a very distinct conversation In 
the matter, but the boundary line was In- 
dicated to me as the south side of that prop- 
erty, and I had no survey made of it" A 
motion to strike out the answer touching 
the conversation was made unless it was 
shown to have been a conversation with the 
defendants, and the motion was granted. 
The ruling was proper. The witness does 
not declare that this conversation was had 
with the defendants or any of them; he does 
not declare that the row of pomegranate 
trees was Indicated to him as his boundary 
line. He had sufficiently Indicated his own 
Ignorance of his true boundary line, and 
this evidence would not in the slightest tend 
to show that the defendants or any of them 
were in like ignorance. 

Again the witness was asked, "State what 
you claimed as the south boundary line <tf 
your property during the time you were in 
possession." While an objection to the ques- 
tion was made upon the ground that the 
evidence was inadmissible unless these claims 
were shown to have been brought to the 
knowledge of the defendants, and while the 
objection was sustained, nevertheless the 
witness was permitted to answer, and did 
answer freely: "We occupied all of the prop- 
erty up to the hedge openly. * * ♦ since 
we came into possession we have occupied It" 

[6] A witness testified that he had sowed 
seeds for Dr. Clapp along the disputed strip, 
concluding his answer by saying, "and I have 
supposed that the hedge belonged- to Dr. 
Clapp." The quoted portion of his answer 
was stricken out on motion. It is asserted that 
this was error. Clearly the supposition of 
the witness, even If it be dignified as do 
appellants by calling It his "opinion" touch- 
ing the title to the property, was not admis- 
sible in evidence. 

No other points upon the reception and re- 
jection of evidence are made, and, for the 
reasons given, the Judgment and order ap- 
pealed from are affirmed. 

We concur: MELVIN, J. ; LORIGAN, J. 



PEOPLE) ▼. BERNARD. (Or. 420.) 

(District Court of Appeal, First District, Oali- 

fomia. Jan. 31, 1913.) 

1. FoBaEBY (i 44") — SUPFICIENCT OF EVI- 
DENCE. 

Evidence in a prosecution for forglns a 
check held to sustain a finding that the alleged 
drawer was a fictitious person. 

[Ed. Note. — For other cases, see Forgery, 
Cent. Dig. §§ 117-121 ; Dec. Dig. f 44.*] 
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^ CKoasAL Lav (f dOBii^y—lnamvcnoKB. 
An instruction in a forgeiT prvseeatfam, 
wiiidi merely repeated the provisions of Pen. 
Code, 8 470, defining torgerj, upon wliich tlie 
infonnation was tjased, was not erroneous, 
though parts of the section read did not apply 
to the case made by the information or proof. 
[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. { 1811 ; Dec. I)ig. i 808i^.*] 

S. FOBGEBT (i 37*)— ADiassiON or EItidxnck. 
In a prosecution for forging the name of 
"Manuel Babtist" to a check, is wldch it ap- 
peared that no one by that identical name ex- 
isted, evidence was admissible by one named 
"Manuel J. Baptist," a depositor, that the sig- 
nature to the check was not his, and specimens 
of his handwriting were also admissible. 

[Ed. Note. — FVir other cases, see IV>rgery, 
Cent Dig. {{ 105-107, 111; Dec. Dig. { 37.»] 

4. CBiMiifAi. Law (S 982*)— Sentbncd— Sus- 

PSNSION— HKABINO MOTIOrr FOB NEW TBIAL, 

The foct that a motion for new trial was 
made and filed before accused was formally ar- 
raigned for sentence did not affect its status as 
a motion for new trial, so as to prevent the 
court from continuing the hearing thereof, as 
la authorized by Pen. Code, | 1191, especially 
where the continuance was requested by ac- 
cused, so that jurisdiction to impose sentence 
was not lost by the delay. 

[Ed. Note. — For other cases, see Criminal 
I>aw, Cent Dig. {} 2500, 2501; Dec Dig. t 
982.*] 

Appeal from Superior Court, Alameda 
County; John Ellsworth, Judge. 

J. E. Bernard waa convicted of forgery, 
and appeals. From judgment of conviction 
and order denying a motion for a new trial, 
defendant appeals. Affirmed. 

T. Im Christlanson, of Oakland, for appel- 
lant. U. S. Webb, Atty. Gen., for the People. 

HALL, J. Defendant was convicted of the 
crime of forgery, and upon Judgment being 
pronounced appealed to this court from the 
judgment and order denying his motion for 
a new Jrlal. 

In apt and sufficient language defendant 
was charged both with falsely making, and 
knowing the same to be false and forged, 
uttering, and passing as genuine and true a 
certain check, which is set out In the Infor- 
mation. Both the making and uttering are 
charged In the Information as having been 
done with intent to defraud one John Rattl, 
to whom it Is alleged the check was passed 
as true and genuine by defendant The 
check, as set out In the Information and as 
proved, was drawn upon the First National 
Bank of Oakland, Cal., for the sum of $18, 
payable to "Frank H. Sllva or bearer," and 
purported to be signed "Manuel Babtist" as 
drawer thereof. It also purported to be In- 
dorsed on the back thereof "Frank H. Sllva." 

The evidence showed that defendant pass- 
ed the check to John Rattl as true and gen- 
uine, and obtained thereon from John Rattl 
the sum of $18. Upon presentation at the 
bank upon which It was drawn. It was not 
paid, for the reason that no Manuel Babtist 
had or ever had had an account at such bank. 
A brother of defendant, however, learning of 



the matter, snbaeqnently paid the amount 
of the check to RattL Bvid«ice was given 
by an expert la handwriting that the written 
portion of the check, including the vame 
"Manuel Babtist" and the Indorsement, 
"Frank H. Silva," were written by the sam« 
person who wrote certain exemplars used for 
comparison. The writer of these exemplars 
was proven to be the defendant Evidence 
was given by a police officer that after dUi- 
gent inquiry. Including an examination ot 
the directory o£ all the cities and towns ot 
Alameda coonty, he could find no such per- 
son as Manuel Babtist In addition there 
was the testimony of the cashier and tba 
booklteeper of the bank that no such person 
had or evw bad had an account with tbm 
bank. 

[1] This testimony was ample to support 
the theory that Manuel Babtist was a ficti- 
tious person. People v. E^pinger, 105 CaL 
36, 38 Pac. 53a On the other hand, it was 
shown that one Mannel J. Baptist had an 
account with the bank upon which the check 
was drawn, but he testified that he did not 
draw the check, nor authorize any one to 
draw it or sign his name thereto. 

Under these circumstances the court gave 
an instruction which permitted a conviction 
notwithstanding either or both Manuel Bab- 
tist or Frank H. Sllva were fictltions per- 
sons. In so doing appellant claims that the 
court erred, for the reason, as he claims, 
that a prosecution for making a flctitlona 
check should be under section 476 of the 
Penal Code, and not under section 470, nnder 
which this case was prosecuted, dtlng in 
support thereof People t. Elliott, 90 Oal. 588; 
27 Pac. 433, and People t. Epplnger, 105 
Cal. 86, 38 Paa 538. Since those cases were 
decided, however, section 470 has been 
amended to avoid the rule laid down in 
those cases, and so as to cover the case made 
by the proof in this action, and covered by 
the instruction given by the court and now 
challenged by appellant Stats. 1906, p. 673L 
The instruction complained of is a correct 
statement of the law as it has existed since 
the amendment to section 470 of tlie Penal 
Code of 1905. 

[2] Appellant also complains of an Instme- 
tion in which the conrt simply read from 
the section (section 470, Pen. Ood^ deflnlng 
forgery nnder which the information was 
framed. In this the court did not err, al- 
though some portions of the section as read 
do not apply to the case made by the in- 
formation or the proof. It was simply read 
as a definition of forgery. 

[I] The court did not err in allowing Man- 
uel J. Baptist to testify that the signature bo 
the check in question was not his, nor in 
submitting to the jury specimens of the hand- 
writing of Manuel J. Baptist Although the 
name "Manuel J. Baptist" differs somewhat 
from the name "Manuel Babtist," the dr- 
cnmstances of the case were such as to Ja»- 
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tify the Introdnetlon of the evidence to pre- 
dnde anj Inference or presumption that the 
signature "Manuel Babtist" was either made 
or authorized by Baptist, who did have an 
account with the bank upon which the check 
was drawn. 

Appellant attacks the reliability of the 
testimony given by the expert upon hand- 
writing; but the Jury likewise had before 
them the disputed check and proven exem- 
plars of the handwriting of defendant, and 
from the entire evidence found the defend- 
ant guilty. After an examination of the en- 
tire record including the evidence, we see no 
reason to disturb the finding of the Jury. 

Lastly it Is contended that the court lost 
Jurisdiction to pronounce Judgment, because 
sentence was not pronounced within five days 
after verdict The verdict was rendered 
September 24, 1912. The cause was then 
continued to September 28, 1912, upon which 
day the record discloses that "defendant now 
makes and flies a motion for a new trial, 
and the cause Is by the court ordered and 
hereby is continued to October 3, 1912, at 
9:30 a. m. for hearing upon the motion for 
a new trial and sentence at the request of 
the defendant," upon which day Judgment 
was pronounced after bearing and denying 
the motion for a new trial. 

[4] The continuance for the purpose of 
hearing the motion for a new trial was au- 
thorized by the law. Section 1191, Pen. Code. 
The fact that the motion was made and filed 
before defendant was formally arraigned for 
sentence does not rob It of the force and 
effect of a motion for a new trial so as to 
preclude the court from continuing the hear- 
ing thereof as allowed by section 1191 of the 
Penal Code. Elspeclally must this be so 
where the continuance Is at the request of 
defendant. 

The Judgment and order are affirmed. 

We concur: LE3NNON, P. J.; MUBPHBT, 
J., pro tem. 



(21 Cal. App. 69) 

WHINNERT V. WHINNERX. (Civ. 1,061.) 

(District Court of Appeal, Third District, Cali- 
fornia. Jan. 31, 1913. Rehearing Denied 
by Supreme Court Marcli 24, 1913.) 

1. DivoBCE (8 130*)— AcnoH— SuFnciEwcT o» 
Evidence— Crueltt. 

Evidence in divorce held to support a find- 
ing that the husband treated the wife in a cruel 
manner so aa to authorize a divorce. 

[Ed. Note.— For other cases, see Divorce, Cent 
Dig. i! 442-445; Dec Dig. f 130.»] 

2. DivoBCK (I 49*)— Condonation. 

Under Civ. Code, { 118, providing that 
where a cause for divorce consists of cruel- 
ty, where the offense is made np uf a series of 
acts, conjugal kindness, etc, shall not be evi- 
dence of condonation, unless accompanied by 
an express agreement to condone, an express 
agreement to condone cruelty is essentiaL 

[Ed. Note. — For other cases, see Divorce, Gent 
Dig. U 171-179 ; Dec. Dig. { 49.*] 



Aiqieal from the Superior (^nrt, Alameda 
County ; A. J. Buckles, Judge. 

Action by Kate Whlnnery against Jamea 
B. Whlnnery. From a Judgment for plain- 
tiff and an order denying a motion for 
new trial, defendant appeals. Affirmed. 

J. K. Johnson, of San Francisco, for ap- 
pellant Edward B. Eliassen, of OalUand, 
for respondent 

BURNETT, J. The action was for divorce 
on the grounds of intemperance and cruelty. 
The Judgment was In favor of plaintiff, 
awarding her a divorce on the ground of 
cruel treatment Findings were waived. The 
court recited in Its Judgment that the "Inter- 
locutory decree Is hereby made on account 
of defendant's extreme cruelty towards the 
said plaintiff." Certain proi>erty was also 
adjudged to be the separate property of 
plaintiff, and a portion of the community 
property was awarded to her and the bal- 
ance to defendant 

The points made on the appeal are that 
the evidence Is Insufficient to support the 
Judgment; that there was condonation on 
the part of plaintiff ; and that the court erred 
In determining that said property was the 
separate property of plaintiff. 

[i] As to the evidence, there can be no 
doubt as to Its suflBciency to support the con- 
clusion of the trial court The plaintiff tes- 
tified: "I am not living with defendant at 
this time. We have been separated a year. 
The reason of the separation was his intem- 
perance and his cruelty. He was Intemper- 
ate, drinking to excess. He started to drink 
almost Immediately after we were married, 
and continued to drtok while we were living 
together. He was drunk frequently. The 
last year that he lived at home he was drunk 
almost continuously. He first commenced to 
be cruel to me about four or five years ago. 
He tried to choke me on one occasion. He 
repeatedly told me that I was not better than 
a prostitute; also told me that I had not 
a dollar when he married me; every cent 
he had, everytlilng he was possessed of, was 
his ; I had nothing. On one occasion he said 
that I occupied a different bed because I had 
all the men there that I wanted, the butcher 
boys and grocer boys. He would stand over 
me In a threatening attitude and say those 
things about the butcher boys and grocer 
boys. That was a year ago, in February or 
March, a month or two preceding before I 
Insisted on his leaving home. He would 
make those statements almost dally. Dur- 
ing the last six months that he was home, 
we quarreled almost weekly over money mat- 
ters." 

The daughter. Rose Whlnnery, testified 
that her father "was very quarrelsome and 
abusive, to my mother especially. When he 
had been drinking, when he was at home 
during the last year, he was quarreling with 
mother almost every day. I remember when 
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my father tried to choke my mother. I 
must have come into the room while they 
were quarreling. My father had his hands 
around my mother's neck. I don't remember 
that he said anything. iMy mother was 
screaming. My father had been drinking; 
his face was flushed; he looked nngry." 

Marjory Whlmiery, another daughter, tes- 
tified that her father drunk to excess, and 
tliat he quarreled with her mother several 
times each week; that he accused her of 
stripping him of everything he had, and she 
corroborated her mother and her sister as 
to her father choking her mother. 

Comment is unnecessary as to the forego- 
ing testimony, as it is obviously sufficient 
to support the conclusion that the defendant 
treated the plaintiff in a cruel manner, and 
that sufficient corroboration appears. That 
it Inflicted grievous meutal suffering and 
great bodily injury upon the plaintiff appears 
also from the testimony in the case, which 
we deem unnecessary to cite further upon 
this point. 

As to the claimed condonation, it may be 
said, in the first place, that it was not i)lead- 
ed by defendant; and, in the second place, 
that there is no evidence to show condona- 
tion, as defined by the provisions of the Civil 
Code in cases of this character. Section 117 
of said Code Is as follows: "Condonation 
Implies a condition subsequent; that the 
forgiving party must be treated with con- 
jugal kindness." And section 118: "Where 
the cause of divorce consists of a course of 
offensive conduct, or arises, in cases of cruel- 
ty, from excessive acts of ill treatment, which 
may, aggregately, constitute the offense, co- 
habitation, or passive endurance, or conjugal 
kindness shall not be evidence of condona- 
tion of any of tlie acts constituting such 
cause unless accompanied by an express 
agreement to condone." 

(2J It is apparent from the record that the 
cause of divorce grow out of the excessive 
acts of ill treatment of plalutlff on tlie part 
of defendant, and there is no evidence dis- 
closed that there was any express agreement 
on the part of plaintiff to condone the offense 
of defendant; hence condonation was not 
made out, within the contemplation of the 
statute. Morton v. Morton, 117 Cal. 443, 49 
Pac. 557; Smith v. Smith, 119 CaL 1S3, 48 
Pac. 730, 51 Pac. 183; Hunter v. Hunter, 
132 CaL 473, 64 Pac. 772. 

Concerning the property referred to, there 
is evidence In the record that defendant had 
transferred it to plaintiff, and the court was 
entirely Justified in the conclusion, from the 
testimony, that he intended to invest, and 
thereby did Invest, said property In plaintiff 
as her separate estate. The conclusion of 
the court was therefore justified by the evi- 
dence. But even If it were not her separate, 
but community property, the court was war- 
ranted in setting it aside to her, since the 
divorce was granted on the ground of cruelty. 



Section 146 of the OIvll Code provides: "In 
case of the dissolution of the marriage by 
the decree of a court of competent Jurisdic- 
tion, the community property and the home- 
stead shall be assigned as follows: 1. If the 
decree be rendered on the ground of adultery 
or extreme cruelty, the community property 
shall be assigned to the respective parties in 
such proportions as the court, from all the 
facts of the case and the condition of tl>e 
parties, may deem Jnst." 

In the present instance there was no decree 
for alimony or costs or counsel fees in favor 
of plaintiff, and quite a portion of the com- 
munity projierty was awarded to defendant. 
Under the circumstances, the plaintiff being 
a woman of some years and having two 
daughters to educate and maintain, and with- 
out any other source of income, so far as ap- 
pears from the record, the disposition made 
of the property by the court appears fair 
and Just At least, there does not appear 
to have been any abuse of discretion on the 
part of the court in that respect 

After an examination of the record, we feci 
constrained to say that there appears to be 
no ground for interfering with the judgment 
of the lower court and the order denying a 
new trial, and each is therefore afiirmed. 

We concur: CHIPMAN, P. J. ; HART, J. 



DE.VLEY v, EAST SAN MATEO LAND CO. 
(Civ. 1,054.) 

(District Court of Appeal, First District Cali- 
furnla. Jan. 23, 1913. licbearing Denied 
l).v .Supreme Court March 24, 1913.) 

1. COiNTBACTS (I 130*)— Illeqalitt— Bx-BlD- 
DEi:s— Public Policy— "Fraud." 

In view of Civ. Code, JS 1797, providing 
that the employment by a seller of any person 
to bid at an auction sale without any intention 
on the part of the bidder to buy or on the part 
of the seller to enforce the bid is a fraud en- 
titling a buyer to rescind, a contract for com- 
pensation for securing by-bidders at auction is 
against public policy, as working a "fraud" on 
the public, though the section is intended only 
to protect bona fide buyers. 

[Ed. Note. — For other cases, see Contracts, 
Cent Dig. §§ (154-638; Dec. Dig. | 130.« 

For other definitions, see Words and Phraaea, 
vol. 8, pp. 25)43-2954 ; vol 8, p. 7666.] 

2. Contracts (§ 137*)— Paktial Invalidity 
— Ekkect. 

Where a contract for the employment of 
plaintiflf as an auctioneer also provided for com- 
I>en8ation for procuring by-bidders, the entire 
<'Outract is tainted by the ille;;ality of the last 
provision and cannot be enforced even though 
llie compensation for procuring by-bidders has 
been paid. 

[Ed. Note.— For other cases, see Contracts, 
Cent. Dig. §$ 701-712; Dec. Dig. { 137.*] 

3. Contsactb (§ 138*)— Ilugalitt— Necessi- 

TT OF PLEADINO. 

A contract for procuring hy-bidders at an 
auction being against public policy, no recovery 
can be had thereon, though the answer did not 
set up the illegality. 

I Ed. Note.— ITor other cases, see Contracts. 
Cent Dig. S$ 681-700; Dec Dig, $ 138.*] 
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Appeal from Superior Oourt, Glty and 
Couuty of San Francisco; George H. Oa- 
banlss, Judge. 

Action by George L. Dealey against the 
Bast San Mateo Land Company. From a 
Judgment for plaintlfF, defendant appeals. 
Reversed. 

Archibald Barnard, of San Francisco (H. 
W. Phllbrook, of San Francisco, of counsel), 
for appellant. Vogelsang & Brown, of San 
Francisco, for respondent 

LENNON, P. J. This Is an appeal by de- 
fendant from a Judgment In favor of plain- 
tiff. Plaintiff sued Upon a written contract 
for commissions alleged to be due Iilm from 
defendant upon the amount of the selling 
price of lands 'belonging to defendant and 
sold at public auction, plaintiff acting for de- 
fendant as the auctioneer at such sales. The 
written contract provided that the sum of $30 
on each sale was to be allowed the auction- 
eer, the plaintiff herein, to be used by him 
"as for assistance." The plaintiff testified 
that the purpose of the assistance was to 
"swell the crowd and speak well of the 
property"; that they occasionally "bid at 
the sale" ; that these assistants, variously 
called by respondent "puffers" and "by-bid- 
ders," were "employed through him by the 
defendant"; that "plaintiff hired them"; 
"that quite a number of them were at each 
of the sales." The testimony of other wit- 
nesses was to the effect that, with the knowl- 
edge and consent of and through a prior ar- 
rangement between the parties, these 80<all- 
ed "assistants" were present at each sale for 
the purpose of boosting the bids. It being un- 
derstood between the parties that in the 
event of the property being knocked down to 
any one of these "puffers" or "by-bldders" no 
attempt would be made to enforce the bid. 

[1] Defendant claims that the contract was 
one to defraud the public, is against public 
policy, and by reason thereof the court can- 
not accord relief to either party. We think 
this contention mnst be sustained. The prac- 
tice of by-bklding Is referred to in section 
1797 of the Civil Code. It Is therein provid- 
ed as follows : "The employment by a seller 
of any person to bid at a snle by auction, 
without the knowledge of the buyer, without 
an intention on the part of «uch bidder to 
buy, and on the part of the seller to enforce 
Ilia bid. Is a fraud upon the buyer, which en- 
titles him to rescind his purchase." This 
Code section Is a definite statement of the 
public policy toward such practices. At com- 
mon law a similar rule prevailed, and our 
Code section is but an enactment in statu- 
tory form of the rule laid down by a long 
line of authorities positively declaring the 
liractice of by-bidding against public iwlicy. 
Moncrieff v. Gold.«liorouKh, 4 Har. & McH. 
(Md.) 281, 1 Am. Dec. 407; Curtis v. Aspln- 
wall, 114 Mass. 187, 191, 19 Am. Rep. 332; 
National Bank MetropQlIa t. Sprague^ 20 N. 



3. Bq. (5 a E. Green) 160, 166; Peck ▼. 
List, 23 W. Va. 838, 48 Am. Rep. 3&& Plain- 
tiff contends, however, that the contract of 
sale with the purchaser was voidable only 
at the election of the purchaser, and, inaa- 
mnch as no purchaser has undertaken to re- 
scind his purchase because of the use of by- 
bldders at the sale, the fraud has been con- 
doned. Plaintiff's right to recover dependa 
primarily, however, not upon the contract of 
sale to purchasers, but niion his contract of 
employment with the defendant The sec- 
tion above quoted is Intended for the benefit 
of the innocent purchaser and him alone. 
The use of by-bidders at the sale without the 
knowledge of the buyer and under the cir- 
cumstances mentioned in the Code section is 
a "fraud"— true a fraud upon the buyer, but 
nevertheless a fraud — and the fraudulent 
character of such a practice is not in any 
manner or to any extent changed by the fail- 
ure of the buyer to exercise his right of re- 
scission. The contract between these par- 
ties, and upon which this action rests, is en- 
tirely separate and distinct from the con- 
tract of sale given to the pnrehasers. It 
must be Judged by Itself, standing alone, and 
not In the light of what may or may not be 
done by purchasers at the sale. The use of 
by-bidders is declared in so many words by 
the Code section to be a fraud, and. Inas- 
much as the contract between the parties 
to this action contemplates resorting to such 
a practice, we must hold that the contract 
from its inception was to perpetrate a fraud 
upon the public and can form the basts of 
a recovery to neither of the parties thereto. 
It makes no difference how or when the fact 
was brought to the attention of the court 
that the contract sued upon is against pub- 
lic policy. Neither does it matter whether or 
not one of the -parties raises the question of 
its illegality upon that account, but courts 
of Inw and of eijuity, as the true character 
of such u contract is disclosed, refuse to per- 
mit themselves to be used in settling a con- 
troversy arising out of such a contract. 

In Tnlon Collection Co. t. Bnckman, ISO 
Cal. 1.59. 1(54, 88 Pac. 708, 710 (0 L. R. A. 
[N. S.] nos. 119 Am. St Rep. 164, 11 Ann. 
Cas. 609), the Supreme Court said: "There 
is no better settled rule of law than the one 
to the effect that the courts will not enter- 
tain any action In affirmance of an Illegal 
contract." 

In Ball V. Putnam, 123 Cal. 134, 140, 65 
Pac. 773, 775, the same court, in reversii^ 
the Judgment called to the attention of the 
trial court the fact that there was "evi- 
dence in the record tending to show that the 
contract which lay at the bottom of all the 
transactions between these parties was a con- 
tract void as against jmbllc policy," and sug- 
gested a rigid Inquiry by the trial Judge, 
adding, "If, after such inquiry, the evidence 
elicited leads him to believe that such Is the 
fact, he will withhold all relief In this ac- 
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tlon, for a contract which is against pabllc 
policy, good morals, or the express mandate 
of the law cannot be made the basis of any 
action, legal or equitable. Neither the si- 
lence nor the consent of the parties to it 
justifies the court in retaining jurisdiction 
of such an action." Wight v. Rlndslcopf, 43 
Wis. 344, 348. We take it that this doctrine 
Is 80 well established that the citation of 
other authorities to sustain it is unnecessary. 

[2] There is no merit in plaintiffs conten- 
tion that the portion of the contract 'provid- 
ing for an allowance for the hiring of assist- 
ants to act as puffers or by-bidders may be 
severed from, and thus effect given to re- 
maining provisions of the contract, otherwise 
unobjectionable, and in this connection plaln- 
tifF directs the court's attention to the fact 
that the money due plaintiff on account of 
the employment of these so-called assistants 
liad actually been paid over to him and there- 
fore claims discussion of its allowance is no 
longer an element in the ease. We cannot 
agree with this contention. We are not con- 
cerned with the right of defendant to re- 
ceive moneys so paid, even were such a claim 
made. The fact remains that these "assist- 
ants" were intended to be and were actually 
employed as by-bidders, which was a fraud 
upon the public, and the entire contract be- 
tween the parties became thereby tainted. 

[3] Plaintiff further sets up the claim that 
defendant's answer did not properly raise 
any issue of the illegality of the contract 
There might be some merit in the contention 
if the defendant was seeking to avoid pay- 
ment on the ground of plaintiff's alleged 
fraud against it, L e., that the defendant was 
the victim of plaintiff's alleged fraud. Here 
the fraud is not against the defendant, but 
against the public. Pleading such a fraud is 
not a condition precedent to the court's tak- 
ing cognizance of it. As soon as it is dis- 
closed to the court, whether alleged in the 
pleadings or not, that the contract l>etween 
the parties contemplates a fraud uiK>n the 
public, It must sua sponte refuse to grant 
any relief to either party based on such con- 
tract Union Collection Co. v. Buckman, 
150 CaL 150, 164, 165, 88 Pac. 708, 9 L. R. A. 
(N. S.) 568, 119 Am. St Rep. 164, 11 Ann. 
Caa 609; Camp v. Bruce, 96 Va. 521, 524, 
31 S. E. 901, 43 L. R. A. 146, 70 Am. St Rep. 
873 (1898) ; Ball Y. Putnam, 123 Cal. 134, 55 
Pac. 773; Morrill v. Nightingale, 93 CaL 452, 
28 Pac. 1068, 27 Am. St Rep. 207 ; Kreamer 
v. Earl, 91 Cal. 112, 27 Pac. 735; Prost v. 
More, 40 Cal. 347; Drexler v. Tyrrell, 15 
Nev. 115, 134; Oscanyan v. Arms Co., 103 
U. 8. 261, 26 L,. Ed. 539; Coppell v. Hall, 7 
Wall. (74 U. S.) 542, 558, 19 L. Ed. 244; 
Dunham v. Presby, 120 Mass. 285, 289. 

It Is the duty of courts to protect the pub- 
lic at all times against fraud, and one way 
of doing so is by closing the doors to would- 
be or actual perpetrators of such fraud who 



would taixn make use of tbe court to divide 

the spoils between them. 

Alleged errors of the court in Its rulings 
on matters of evidence and for failure to 
make a finding on certain alleged material 
issues are discussed by defeudant ; but inas- 
much as in our opinion the illegulity of the 
contract, because against public policy, pre- 
vents any recovery upon the contract by ei- 
ther of the parties thereto, it will be unnec- 
essary here to discuss these alleged errors. 

For the reasons given the judgment Is re- 
versed. 

We concur: HAL!., J.; KERRIGAN, J. 



BALDWIN v. TRAIIERN. (Civ. 1,077.) 
(District Court of Appeal, Third District, Cal- 
ifornia. Jan. 31, 1913.) 

Deeds (§ 211*)— Mentai G4PACITT— Evi- 
dence. 

In an action to set aside a deed, evidence 
held to warrant a finding that the grantor tiad 
mental capacity. 

[BM. Note. — For other cases, see Deeds, Cent 
Dig. pi 637-047, 649; Dec. Dig. | 211;* Can- 
cellation of Instruments, Cent Dig. $ 102.] 

Appeal from Superior Court, San Joaquin 
County: Frank H. Smith, Judge. 

Action by Zulelka J. Baldwin against Hen- 
rlette B. Trahern. Judgment for defendant, 
and plaintiff appeals. Affirmed. 

Albert Jncoby and Louis Ferrari, both of 
San Francisco, for appellant A. H. Ashley, 
of Stockton, for respondent 

BURNETT, J. This Is an action brought 
to set aside a deed on the ground of undue 
Influence and the incompetency of the gran- 
tor. The deed was made by George W. Tra- 
hern to his wife, Henrlette B. Trahern, on 
August 17, 1909, 28 days before the death 
of tbe grantor on September 14, 1909. The 
deed recites a consideration of love and af- 
fection, and was duly acknowledged, deliv- 
ered, and recorded on the day of Its execu- 
tion. Plaintiff claimed to t>e the daughter of 
the grantor, and. In her alleged capacity as 
heir, brought the action to set aside said 
deed. The answer denied that appellant was 
his daughter, and also denied his unsound- 
ness of mind and the exercise of any undue 
influence. 

The court found tliat plaintiff was the Il- 
legitimate daughter of the grantor, but ttiat 
she was never legitimatized by any act or 
acknowledgment of said grantor. The court 
also found that no undue Influence was ex- 
ercised on the said grantor by any person, 
and that "on the 15th day of August, 1909. 
and up to the time of his death, said George 
W. Trahern was continuously of sound mind, 
and during ail of said time was mentally 
able to and did understand, realize, and com- 
prehend the nature, result, and effect of his 
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act or acts in tbe stgnlng and afflxtos hla 
signature to and acknowledging and deliver- 
ing a docoment, bill of sale, or other Instru- 
ment, and to and did understand and realize 
and comprehend the nature, result, and ef- 
fect of his act or acts In making and enter- 
ing Into a contract" 

No evidence whatever was offered by plaln- 
titr to sustain the allegation of undue In- 
fluence; and, since It la entirely clear from 
the record that the finding of the court, 
in reference to the mental condition of said 
grantor and his execution and delivery of 
said deed, la abundantly supported by tbe 
evidence. It Is perfectly clear that the other 
finding that plaintiff was never reco.volEed 
by said grantor as his daughter need not be 
considered, as It Is not necessary to support 
the Judgment 

In reference to the mental condition of 
said grantor at the time of the execution of 
said deed, It may be said that there Is really 
no conflict In the evidence, as the testimony 
of all the witnesses upon that point substan- 
tially agrees that he was entirely competent 
to transact business, understood thoroughly 
tbe nature of the transaction, and that It 
was his purpose and desire to vest the title 
of said property entirely in his said wife, 
the grantee, and that the deed was properly 
signed, acknowledged, and delivered by blm 
to said grantee at the time alleged. To show 
how fully the finding of the court is support 
ed, it will be necessary to quote only from 
the testimony of two witnesses. 

George F. McNoble, who prepared the 
deed and who took the acknowledgment of 
the grantor, testified, among other things: "I 
was an Intimate acquaintance, confidential 
friend, and legal adviser of Mr. Trahern. In 
tbe summer of 1900 I spent my vacation near 
Lake Tahoe ; I got home on August 14th, Sat- 
urday morning, at half past 9, and called at 
the Trahern house that evening, between half 
past 7 and 9 o'clock. I then saw Mr. Trahern 
upstairs, sitting on a settee. I had conver- 
sation with him. There were three or four 
persons present, Mrs. Trahern, Rachael, Dr. 
Hammond, the son's daughter, and possibly 
Mrs. Williams. Mr. Trahern called me by 
name .and said he had been anxious for me 
to come home; that he wanted to fix up those 
papers. He had previously spoken to me 
about expenses about probating, making 
deeds, etc., in June or May, some time ear- 
lier. I asked him what disposition he want- 
ed to make of his property and he said he 
wanted to deed all of his property to his 
wife, Ket, he called her. He asked me If I 
could draw up the papers, and I told him I 
could. He asked when, and I said. 'Your 
place Is one of those old Mexican grants, I 
suppose; I will have to go to Wilhoit for 
a description before I can make a convey- 
ance.' Mr. Trahern said he would like to 
have the matter fixed up, and consulted me 
about his bank book and account, personal 
property, live stock, and all that I assured 



blm that I coold make a present conveyance 
of all of bis property by combined deed and 
blU of sale In the one deed. He asked me 
if It would be good; I told him it would. 
I explained to him that there must be a 
present delivery and so that he could exer- 
cise no control ; that If there was a present 
delivery to the grantee^ title must then pass 
and the grantee have absolute control. I 
went over the matter very carefully with 
him, explaining to him that If he should re- 
cover from bis Illness, and go on the ranch 
again, he would not have control of his 
property. I asked him If he desired to de- 
liver the deed In escrow, accompanied by a 
memorandum showing Irrevocable dellver.v. 
He said he had delayed the transfer of his 
property to his wife somewhat longer than 
what he really should have done, and that 
he wanted the deed executed and delivered 
to his wife at once, and recorded at once." 
The witness, after stating that no vne else 
participated in the conversation, declared 
that, after the deed was written, he went 
out with It by appointment on August 17th 
between 12 and 1 o'clock, and continnlng: 
"Mrs. Trahern, their son and their two 
daughters, and, I think, the granddanghter 
were there. I told Mr. Trahern I brought 
the papers out, and that they were now 
ready for his execution. I said to him that 
the first thing I would like to have him do 
was to read the Instrument over and see if 
he was satisfied with Its contents. He took 
the instrument and read it over and read 
about the personal property. He said, This 
includes the bank account, does it?' I said. 
'Tes, it includes your bank account, any pa- 
per, eversthlng you have got in the way of 
personal property.' He said, 'Very well.' I 
then read the deed aloud, Including all the 
land description, and then asked him if it 
represented his intention. He said it did. A 
table and writing materials were brought in. 
The table was not well adjusted, and be 
wrote his name as It is signed to the deed. 
I then asked him If it was bis act and deed, 
and he said it was. I asked him if be ac- 
knowledged the execution of tbe deed as hi:; 
act and deed, and he said be did. I said 
to his son, 'Now, you and I will sign our 
names to this instrument as witnesses and 
to this act of your father;' and we did so. 
I then banded him back the deed, which was 
yet unfolded. He took It up In his hands, 
one of which from an old injury was not 
flexible, and folded the Instrument rather 
clumsily and loosely, and handed it to his 
wife, saying, 'Here, Ret, this is for you.' 
Ills wife was pretty much nonplussed and 
confused, and she said, 'What shall I do 
with it?' He said, 'Tou take it and have it 
recorded."* The witness afterward stated, 
"I know tbe man was of sound mind," and 
furthermore: "I never urged Mr. Trahern to 
do anything about bis property. I had no 
interest in it in any way. I did not do any* 
thing in the way of corruptly or at all con- 
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troIUoc or Intendteg to Inflnence him or to 
prevail upon blm or persuade bim or Im- 
portuite blm or overpower Mm In tbe execu- 
tion of this deed, and I never heard his son 
or hJbs wile, Henrlette B. Trabern, say any- 
thing at all of that nature." 

David D. Trabern, the son of the grantor, 
37 years of age, detailed also the transac- 
tion, and, among other things, testified: "He 
was of as sound a mind as any man tluit 
I ever knew In my llfe^ up to the time the 
deed was executed and after. This was so 
up to the morning of the day be died. Based 
upon my intimate acquaintance, my father 
was Just as sound when the deed was sign- 
ed, acknowledged, and delivered by him as 
be ever was in his life, as sound as any 
of us in the courtroom to-day ; he was never 
incompetent at any time In his life. My rea- 
sons are that he was able to carry on and 
did carry on tils buainess. Nothing was done 
or said by me to Um at the time of the exe- 
cution of tills deed, or prior thereto, with 
reference to obtaining the execution of such 
deed ; nor was anything done or said in that 
regard by either my mother or Mr. McNoble. 
My father was not mentally feeble on Au- 
gust 17, 1909; his mind was perfectly nor- 
mal, always has been." 

There is other evidence to the same effect, 
but it seems unnecessary to call particular 
attention to It In fact, the reading of the 
transcript creates the impression that, as 
stated by the trial Judge, "the preponderance 
in favor of the defendant is so overwhelm- 
ing as to practically preclude all doubt in 
the matter." 

There seems absolutely no merit in the ap- 
peal and the order denying the motion for 
a new trial is affirmed. 

We concur: CHIPMAN, P. X; HABT, J. 



ZUMBUSCH V. SUPEBIOB COtJBT IN 
AND FOB COUNTY OF LOS AN- 
GELES et aL (Civ. 1,304.) 

(District Coart of Appeal, Second District, Cal- 
ifornia. Jan. 31. 1913.) 

1. Process (§ 99*)— Skrvick of Publication. 
Code Civ. Proc. | 412, provides that where 
the person on whom service is to be made re- 
sides out of the state and the fact appears by 
affidavit to the court's satisfaction it may or- 
der service by publication. Section 670 pro- 
vides what shall constitute the judjirment roll 
and directs the clerk, immediately after enter- 
ing judgment, to attach together and file cer- 
tain papers, including the affidavit for publica- 
tion of summons. Held, that the court could 
order publication of summons, though the affi- 
davit was not filed until the action was called 
fur trial, and could not refuse to hear the ac- 
tion or docket the case for failure to sooner file 
the affidavit though it micht refuse to proceed 
with the trial until the affidavit was filed. 

(Ed. Note. — For other oases, see Process, Cent. 
Dig. i 125; Dec. Dig. | 90.»] 



2. Procebb (I 08*>— Snvio»>P(jBUOATioir. 

The court has i>ower upon its own motion 
to vacate a void otder for service of summons 
by publication, previously made in the case. 

[Ed. Note.— For other cases, see Process, Cent 
Dig. ii 121-124, 126; Dec. X^ i 9a*] 

3. PaooESS (I 98*) — 8BBVICB — Obdbb it« 

Publication— VACAnoN. 

If an order for publication of summons 
was not void, the court could only set it aside 
on motion within a reasonable time, or by ac- 
tion where all of the interested parties had an 
opportunity to be heard. 

[Ed. Note.— For other cases, see Process, Cent 
Dig. Si 121-124, 126; Dec. Dig. f 98.*] 

4. Process (| 98*)— PuauoAXioif— Void Oe- 

DE8. 

Even though an original order for publi- 
cation of summons was void, the court could 
not on a motion to proceed with trial, compel 
the issuance of a new order ; it only having the 
power to determine the validity of the original 
order. 

[Ed. Note.— For other cases, see Process, CJent. 
Dig. $§ 121-124, 126; Dec. Dig, | 98.*] 

5. CONTKMPT (8 80*)— JURTSDrCTION— DiVKsrr- 
MENT^MlSCONDUOT Of COUNSBL. 

The court could not divest itself of juris- 
diction previously acquired, on the gronnd of 
disrespectful conduct of counsel; Code Civ. 
Proc. { 1209, defining contempts of court and 
providing a manner for punishing them, fur- 
nishing the only remedy. 

[Ed. Note. — For other cases, see Contempt, 
Ont Dig. IS 261-266; Deo. Dig. S 80.*] 

Application for writ of mandate by Helen 
Zumbuscb against the Superior Court of the 
State of California in and for the County 
of Los Angeles and others. Writ issued. 

A. W. Sorenson, of Los Angeles, for peti- 
tioner. U. W. Hanson, of Los Angeles, for 
respondents. 



ALLEN, P. J. In mandamna. The affida- 
vit and return disclooe the commencement of 
an action by petitioner in the superior eonrt, 
and the presentatbrn to a judge thereof of 
an affidavit sufficient In form and substance 
to warrant an order for pablication of sum- 
mons. Such order was made and followed 
by the publication and mailing aa by said 
order directed. Defendant's default was reg- 
ularly entered by the clerk and the cause 
set down for trial. Upon the day set for the 
trial it was discovered by the judge that the 
affidavit upon vi^ich the order for publica- 
tion was made was not among tbe files, and 
thereupon the trial court, upon its own mo- 
tion, struck the case from the calendar, or- 
dered a new affidavit for publication, and 
directed a new order to be obtained. Coun- 
sel for plaintiff, being present presented to 
tbe clerk the original affidavit and the same 
was filed; and thereupon counsel moved the 
court to proceed with the trial, or to desig- 
nate a day for the trial thereof. Tbe trial 
Judge refused to reinstate the case upon the 
trial calendar, and refused to hear the cause 
or to exercise jurisdiction in the premises, 
for tbe reason that the Judge making the 
order for publication had no jurisdiction to 
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iDake such order until the afBdaTit pre- 
sented In support thereof was filed. 

[1] Tetltloner In this proceeding seeks a 
writ of mandate requiring the trial jndge 
to reinstate or place said cause upon the trial 
calendar and to proceed at Its earliest con- 
venience to hear and determine said cause. 
It Is conceded that the sole question presented 
relates tf the proper construction which 
should be given to sections 412 and 670 of 
the Code of Civil Procedure. The first-named 
section provides: "Where the person on 
whom service is to be made resides out of the 
state; • • • and the fact appeara by 
affidavit to the satisfaction of the court, or 
a Judge thereof; • • • gnch court or 
Judge may make an order that the service 
be mnde by the publication of the summons." 
Section Q70 determtoes what shall constitute 
the Judgment roll and directs the clerk. Im- 
mediately after entering the judgment, to at- 
tach together and file certain papers, among 
which Is the affidavit for publication of sum- 
mons. The evident theory of the learned 
trial Judge was that section 670, when con- 
strued in connection with section 412, in- 
dicated a legislative Intent to require the 
filing of the affidavit before presentation, 
without which fiUng the clerk could not at- 
tach the same to the Judgment rolL We 
think this construction is answered by our 
Supreme Court In the case of Parsons v. 
Weis, 144 Cal. 415, 77 Paa 1010, where it is 
said: "Where the person upon whom service 
is to be made resides out of the state, the 
Jurisdiction of the court to order the service 
of the summons by publication Is brought in- 
to exercise by the presentation of an affidavit 
stating this fact" T^is decision was ren- 
dered after the amendment of section 670 
requiring the attaching of the affidavit to the 
Judgment roll. It may be, and probably it 
is, true that such affidavit should be on file, 
or be before the court when the case is called 
for trial, that the court may determine the 
question of Jurisdiction arising from service 
of process ; for we take It that, even though 
a previous order was made directing service 
by publication, it could only be made upon a 
sufficient affidavit, and the trial court, if 
upon re-examining the affidavit it finds that 
statements of fact required to be incorporat- 
ed therein were omitted, possesses the power 
upon its own motion to vacate the order 
previously made, or to decline to try the 
case, because Jurisdiction of the person had 
not been properly and regularly acquired. 

[2] The power of the court ujwn its own 
motion to vacate a void order previously 
made cannot be questioned. People ▼. Davis, 
143 Oal. 676, 77 Pac. 651. 

[3] Upon the other hand, If the order for 
publication was not void, the court has no 
power to set it aside, except upon motion made 
within a reasonable time, or by action where 
all Interested parties have an opportunity 
to be heard. People t. Temple, 103 Cal. 453, 



i? Paa 414. We are of opinion then that, 
the affidavit presented before the Issuance 
of the order being admittedly sufficient, the 
court possessed the right to make the order 
for publication, and that proof of compliance 
therewith conferred Jurisdiction over the per- 
son of defendant, even though such affidavit 
was not placed on file until the day when the 
action was called for trial; that the court, 
having Jurisdiction of the person and subject- 
matter, could not arbitrarily refuse to hear 
the action and deny a motion to place the 
cause upon the trial calendar, even though it 
might properly refuse to proceed with tJie 
trial until the afHdavit was on file. 

[4] We think it unnecessary to consider 
that portion of the order made by the trial 
court in refusing to hear the cause, through 
which it directed a new affidavit and the ob- 
taining of a new order. E^ven if the original 
order was void, the court could not compel 
a new one, its function being confined purely 
to a determination of the character of the 
original order. 

[t] The court having acquired complete 
Jurisdiction, U could not divest itself of such 
Jurisdiction, even though the conduct of coun- 
sel in presenting their cause was cUsrespect- 
fuL The statute provides a manner through 
which courts may punish for violations at 
section 1209 of the Code of ClvU Procedure. 

Let the writ issue, then, commanding re- 
spondNit to place said cause upon the trial 
calendar at its earliest convenience, and to 
bear and determine said cause upon Its mer- 
its. 

We concur: JAMES, X; SHAW, J. 



(2t Idaho 6W> 
SMITH T. DAVIDSON. 
(Supreme Court of Idaho. Dec. 12, 1912.> 

1. Taxation (§ 534*)— Offee to Pat Taxes— 
Vamditt of Sale— Tax Deeo. 

Where a person offers to pay the taxes on 
his land, and is informed by the proper o£Bcer 
that there is no tax to be paid on such land, 
and he relies on such statement in good faitli, 
n subsequent tax deed based on sucn tax will 
not pass title. 

[Bd. Note.— For other cases, see Taxation, 
Cent Dig. { 990; Dea Dig. i 534.*] 

2. Taxation (J 810»)— Tax Deeds— Quiktiho 
Title— SuF»-iciENCT of Evidence. 

Under the facts of this case, held, that the 
evidence Is sufficient to sustain the findings of 
the trial court 

[Ed. Note.— For other oases, see Taxation, 
Cent Dig. §§ 1605-1(508; Dec Dijr. { 810.*] 

Appeal from District Court, Ada County; 
Carl A. Davis, Judge. 

Action by Belle S. Smith against Frances 
M. Davidson to quiet title on certain real 
estate based on a tax deed. From Judgment 
for respondent, plaintUC appeals. Afllrmed. 

B. F. Griffith, of Boise, for . appellant 
Davidson & Davison, of Boise, for respond- 
ent 
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SUIiLIVAN, J. This action was com- 
menced by the plaintiff on October 23, 1911, 
to quit title to 10 acres of land situated In 
Ada county. The respondent filed her an- 
swer and cross-compliilnt, setting forth. In 
substance, that her true name was Frances 
M. Nelson, and that she was formerly £Van- 
ces M. Davidson ; denied the ownership and 
possession of said land In plaintiff, and set 
up In her cross-complaint that she was a 
resident widow of this state from November, 
1904, until April, 190S; that she purchased 
said land on May 8, 1905, and entered Into 
the possession thereof, and has been In the 
possession ever since said date; that be- 
tween the 8th day of May, 1905, and the 5th 
day of July, 1905, the assessor of Ada county 
assessed said land in the name of "Mrs. 
Davidson" ; that at the time of said assess- 
ment said premises were uncultivated and 
unimproved, with the exception of a bam sit- 
uated thereon In which defendant resided 
with her minor children ; that said property 
was assessed on the assessment roll for the 
year 1005 at $250, and was subsequently 
raised 10 per cent, by order of the board of 
equallssation ; that respondent did not have 
any other property during the year 1905 
than said land, and that the assessed val- 
uation of said property did not exceed the 
sum of $5,000, and that neither the defend- 
ant nor her minor children were allowed any 
exemption; that the claims of plaintiff are 
based on a certain pretended tax sale of said 
land for delinquent taxes for the year 1905, 
made to one Hoseley on the 18th day of 
July. 1906; that between the fourth Monday 
of May, 1906, and the 1st day of July, 1906, 
respondent was Informed that said property 
had been advertised for sale for delinquent 
taxes for the year 1905; that respondent 
thereupon called at the office of the assessor 
and tax collector, and Informed him that she 
was a" resident widow of the state at the 
time said property was assessed to her ; that 
the assessor thereupon Informed her that 
said property was not liable for taxes, and 
that the same would be stricken from the 
delinquent list; that at said time the re- 
spondent was ready and able to pay said 
taxes and penalty thereon; that she relied 
upon the assessor to cancel the taxes against 
the property as agreed by him, and there- 
after did not pay said delinquent taxes; 
that thereafter, and before the commence- 
ment of this action, defendant constructed 
buildings and improvements on said land 
to the value of $2,500. Issues were thus 
Joined, and the trial was had before the 
court without a Jury, and findings of fact 
were made and Judgment entered In favor 
of the respondent, quieting her title to said 
land. The appeal is from the Judgment. 

[2] There is very little dispute, if any, 
as to the facts establLxlied by the evidence, 
which are substantially as follows: Tliat 
the resiH>udeut was at all times during the 



years 1905 and 1906 a resident widow of the 
state of Idaho, and owned no property ex- 
cepting the land In controversy, and that the 
assessed valuation of said land involved in 
this case did not equal the exemption al- 
lowed by statute to resident widows; that 
on the 8th day of May, 1905, the defendant 
purchased said land, and took possession 
thereof, and was in possession at the time 
said assessment for the year 1905 was made; 
that the deputy assessor listed said land. 
Informing respondent at the time of said 
assessment that she was entitled to an ex- 
emption of more than the assessed valuation 
of said land, and that she would not have to 
pay any taxes upon the property for the 
year 1905; that the defendant relied upon 
said statement of the deputy assessor, and 
made no attempt to pay the taxes before 
they became delinquent ; that some tbne aft- 
er May 28th, and prior to the ISth of July 
of the same year, the respondent was Inform- 
ed that said property had been advertised 
for sale for delinquent taxes, and she there- 
upon called at the office of the assessor and 
ex oflido tax collector of said county for 
the purpose of paying said delinquent taxes. 
If any were due, and, after a statement to 
the assessor of the facts and conditions con- 
cerning said assessment, she was Informed 
by said assessor that said land was not lia- 
ble for taxes, and that be would secure a 
rebate from the county commissioners to the 
tax collector for said taxes, and that re- 
spondent was by said statement prevented 
from paying the taxes upon said land ; that 
the assessor, through oversight or otherwise, 
did not cause said land to be stricken from 
the delinquent list, and that thereafter said 
land was attempted to be sold for delin- 
quent taxes for the year 1905; that since 
the time said taxes were levied for the year 
1905 the respondent has been at all times, 
and now is, in possession of the land in con- 
troversy, and has paid all taxes levied there- 
on, excepting tho.se for which said sale was 
made, and has Improved said land by ex- 
pending between $2,500 and $.3,000 thereon; 
that the delinquent assessment roll for the 
year 1903 was published on the fourth Mon- 
day of May, being the 28th day of May, 
1906, and that said notice fixed the time for 
the sale of the property as the ICth day of 
July, 1906; that the property was sold, or 
attempted to be sold, on the ISth day of 
July, 1906, and that the tax deed and tax 
certificate are silent as to any adjournment 
made on the 16th day of July, 1906. to any 
other date for the purpose of making sale 
for delinquent taxes for that year ; that the 
appellant purchased the tax sale certificate 
on the 13th of September, 1911, and a tax 
deed dated September 14, 1911, was issued 
to her under said certificate. The appel- 
lant relies solely on said tax deed. 

The insufficiency of the evidence to support 
the findings is the main assignment of error. 
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If VTB concede . tbat the tax deed njade a. 
prima facie case in favor of the appellant, 
we are satisfied that such case was orer- 
coiue by the evidence contained in the record. 
The evidence shows that the deputy assessor 
at the tim* the assessment was made inform- 
ed the defendant that she would not bare 
to pay taxes on said land. The evidence also 
shows that a short time after the publica- 
tion of the delinquent tax list, and before 
the sale, respondent and her son-lu-law call- 
ed at the office of the tax collector for the 
purpose of paying said taxes In case the tax 
collector concluded she must pay them, and 
there informed the deputy that site was 
ready and willing to pay them, but the dep- 
uty informed her that the property was ex- 
empt, and that it would not be sold at said 
tax sale. Her son-in-law testified to the same 
state of facts, and the tax collector testified 
as follows: "Q. Xou may state as nearly as 
you can remember what was said at that 
time. A. Why, it seems that Mrs. David- 
son's name had gotten onto the delinquent 
assessment roll ; they bad discovered it and 
come to the ofllce to see about paying the 
taxes; asked to pay them and I looked it up 
pretty carefully, inquired into her owner- 
ship; made list for application for rebate, 
and told her she would have to pay no taxes. 
Q. Told her she would not have to pay taxes? 
A. Yes. Q. She Informed you at that time 
she would pay the taxes if any were due on 
the property? A. Yes; she said she would 
pay them If we wanted her to." 

[1] The law is well settled that where a 
party is ready and willing to pay taxes upon 
any property, and Is Informed by the person 
authorized by law to collect the tax that no 
taxes are due on the particular property, a 
valid sale cannot be made. The case of 
Tracey v. Irwin, 18 U. S. 549, 21 L. Ed. 786, 
involved the sale of property attempted to 
be made by a tax commissioner of the Unit- 
ed States. It appears that the commissioner 
under the act in question had laid down a 
ruling that no payment of taxes could be 
made before sale by any person except the 
owner and could not be made by an agent. 
The agent of the absent owner called upon 
the tax collector to pay the taxes, and was 
Informed that the owner must pay them him- 
self. The court held that the tax commis- 
sioner had no authority to make that ruling. 
After, the premises were advertised for sale, 
the agent of the owner called about the pay- 
ment of taxes, but made no formal offer to 
pay them because it was in effect waived by 
the commissioner's order. The court held 
that It was difficult to see how under that 
state of facts the case could be sustained as 
the law does not recognize the doing of a fu- 
tile act, as would have been the tender of 
payment after the commissioner had declin- 
ed to receive the tax. 



In the case of Hoftman v, Auditor General, 
136 Mich. 689. 100 N. W. 180, the court quotes 
with approval from Kneeland v. Wood, 117 
Mich. 176, 75 N. W. 462, as follows: "It la 
held In numerous cases that if a landowner 
In good faith applies to the proper officer for 
the purpose of paying his taxes, and is pre- 
vented by the mistake, wrong, or fault of the 
officer, such attempt to pay is equivalent to 
payment." In Hayward v. O'Connor, 145 
Mich. 52, 108 N. W. 366, the court held that 
It was equivalent to a payment of other taxes. 
If any, where a county treasarer at the time 
an .owner paid his state and county taxes 
against his land assured the owner that there 
was no other tax against the land. In 
Nelson v. ChurchUl, 117 Wis. 10, 93 N. W. 
709, it is held that where a person makes an 
offer to the proper person to pay the taxes 
on his land for a particular year, and is in- 
formed that there is no tax to be paid, and 
relies thereon in good faith, a subsequent 
tax deed based on such tax will not pass 
title. In Brelsch v. Ooxe, 81 Pa. 336, it Is 
Said: "A bona fide attempt to pay all the 
taxes, frustrated by the fault of the treasur- 
er, stands as the equivalent of actual pay- 
ment." In Pottsvllle Lumber Co. v. Wells, 
157 Pa. 5, 27 Atl. 408, it Is held that a land- 
owner who goes to the treasurer's office to 
pay all overdue taxes and thus prevent a 
sale of his land, and he explains his busi- 
ness to the treasurer, and pays all taxes de- 
manded of him, has the right to rely on the 
treasurer's statement, and need not seardi 
the tax books for further taxes charged 
against his land. In the case at bar the re- 
spondent had a right to rely upon the tax 
collector's statement. The law and equities 
under the facts of this case are all with the 
respondent. 

The Judgment must be affirmed, and It is 
so ordered, with costs in favor of respondent. 

AILSHIE, C. J., and STEWART. J., con- 
cur. 



BROWN et al. v. GRUBB et al 
(Supreme Court of Idaho. March 11, 1913.) 

1. SumciENCT OF Evidence. 

held, in this case, that the evidence sup- 
ports the finding of the court and the judgment 

2. EviDBNCR (8 317*) — Quieting Titu; to 
Wateb lllOUT. 

A witness will not be permitted to testify 
to ante mortem statements made by a deceased 
person to said witness about a transaction that 
transpired letween the diH-eased and a second 
party, whore the set'ond party Is claiminj; an 
appropriation of water from a stream as aKninst 
a third party, who is also claimins an appro- 
priation from the same stream, which was made 
prior to the time the second parly claims to 
have made his appropriation, for two r"asons: 
First, that it is hearsay : second, for the reason 
that the statement relates to a matter which is 
not involved in tlie controversy submitted to 
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this eonrt ander the fiodinK made by the trial 
court 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. H 1174-1192; Dea Dig. | 317.*] 

3. APFEAI. and XlBBOB (I 1010*)— FlNDIRO— 

Evidence. 

A finding gnpported by evidence cannot be 
disturbed on appeal because of insuflSciency of 
the evidence. 

[Ed. Note. — For otiier cases, see Appeal and 
Error. Cent. Dig. §| 3979-3982, 4024; Dec 
Dig. i 1010.*] 

Appeal from District Court, Letnhl Coanty. 

Action by J. D. Brown and others against 
George Grnbb and others. From the Judg- 
ment, plaintiffs appeal. AfBrmed. 

E. W. Whltcomb and A 0. Cherry, both of 
Salmon, for appellants. F. 3 Cowen. of Sal- 
mon, for resiwndents. 



STEWABT, J. XhU Is an action to qnlet 
title to 80 incbes or 1% cubic incbes pet sec- 
ond of time of the waters of Morse cre^, 
diverted and appropriated and used by the 
plaintiff Horn, and also certain waters ap- 
propriated by Jobn D. Brown and M. A. 
Brown, and to have the rights of the plain- 
tiff Horn declared prior in time and superior 
to the rights and claims of the defendants 
and each of them. The defendants answered 
and pleaded their respective rights to water 
appropriated from Morse creek. When the 
cause was called for trial, the parties all 
agreed as to the decree that should be en- 
tered, except as to the date of the appropria- 
tion of the plaintiff S. F. Horn, and a decree 
was prepared and entered accordingly, fixing 
and determining the rights of the respective 
parties, including the plaintiffs Jolm D. 
Brown and M. A. Brown, and likewise S. F. 
Horn and all the defendants, describing the 
amount of water allowed to each of the par- 
ties and the priorities of each of the parties, 
and all questions except as to the date of 
the water appropriated by the plaintiff Horn. 
The appeal is from the Judgment. 

Counsel for appellants and respondents 
have entered into a stipulation and filed the 
same in this court that two questions are 
to be relied upon and discussed and decided 
upon this appeal ; and this court, in consid- 
ering this appeal, will limit such considera- 
tion to the questions specified in the stipula- 
tion: First, that the trial court erred In 
making the following finding: "That on or 
about the 1st day of June, 1891, the prede- 
cessors in interest of said plaintiff S. F. 
Horn, for the purpose of irrlftatlng the said 
lands of S. F. Horn, appropriated of the 
waters of the said Morse creek 45 Inches of 
water, • • • and, by means of dams 
and ditches of sufficient size to convey the 
same, diverted a sufllclent amount of water 
from said stream to flow the said amount to 
and upon the said lands, and, since their 
said appropriation and diversion, said plain- 



tiff and his said predecessors In Interest have 
continued to use the said water thereon;" 
second, that the court erred in refusing to 
allow the defendants upon the trial of said 
cause to prove the ante mortem statements 
of J. B. Morrow, and also In refusing to al- 
low the defendants to prove their ownership 
in the Morrow ditch by showing the general 
and current understanding in the neighbor- 
hood before the death of Morrow. As a part 
of this stipulation, the appellants contend 
that the right of Horn, as stated in the find- 
ing, should date from the time be first used 
water through the Campbell ditch in 1004, 
and not from 1891. 

[1, SI We have carefully gone over the evi- 
dence and find that there is evidence which 
tends to support both sides upon this con- 
tention. To recite the evidence and draw 
distinctions as to the weight in favor of or 
against either contention would unnecessari- 
ly incumber the reports. The trial judge 
beard the evidence in this case; he saw the 
witnesses, and was in a better position than 
this court to Judge the credibility of the wit- 
nesses; and, there being evidence to support 
the finding of the lower court, this court will 
not reverse the case on the ground that the 
same is not supported by the evidence. 

[2] Upon the second question as to the re- 
fusal of the court to allow the defendants 
to prove the ante mortem statements of Mor- 
row and show the title to the Morrow ditch 
by general and current understanding, this 
was properly refused by the trial court for 
two reasons: First, that the evidence is 
hearsay; second, for the reason that the title 
to the Morrow ditch is not involved in the 
question of fact submitted to this court un- 
der the stipulation, inasmuch as the finding 
made by tbe trial court, which is recited 
above, makes no finding whatever with refer- 
ence to the Morrow ditch or the title thereto, 
neither is there any provision in the Judg- 
ment which determines the ownership or the 
right to use the Morrow ditch. 

The Judgment, therefore, is affirmed. Costs 
awarded to respondents. 

AILSHIE, 0. X, and SULLIVAN, J, con- 
cur. 

(47 Mont. W) 
K.MCHE T. MORRISON. 

(Supreme Court of Montana. March 19, 1913.) 

1. CoBPOBAHONS a lie*)— Stock— Sale— Op- 
tion. 

The option given plaintiff by defendant to 
•ell stock to him at a certain price, on a cer- 
tain day, became binding on defendant, when 
on said day plaintiEf accepted it and tendered 
the stock, though it was without consideration, 
defendant not having in the meantime with- 
drawn it, OS he might if there was no considera- 
tion. 

[Ed. Note. — ^Tor other cnscs, see Corporations, 
Cent. Dig. H 493, 494, 496; Dec. Dip. $ 116. •] 



•For otlior 
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a. COKPOKAXlONS (I 1£1*>— StOOK— SAis-Qr- 
TIOM— OONSIDSBATIOS—EVIDKNCE. 

A finding that the optlo^ given plaintiff 
by defendant to sell him stock at a certain time 
was given as an inducement for plaintiff to buy 
the stock, and so had consideration, is wamant- 
ed, though defendant testified to the contrary, 
his testimony being in several respects self-con- 
tradictory and confusing, and plaintiff's attor- 
ney testifying to an admission of defendant to 
the contrary. 

[Ed, Note. — For other cases, see Corporations, 
Cent. Dig. {f 504. 505; Dec. L»ig. S El.*] 

3. Appkai. and Ebbob (§ 215*)— Revisw— Ob- 

JKCTI0N8 Waived. 

Defendant may not complain of an errone- 
ous instruction as to the measure of damages, 
having made no objection thereto below. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. {§ 1309-1314; Dec. Dig. { 
215.*J 

Appeal from District Court, Cascade Coun- 
ty; J. B. Leslie, Judge. 

Action by J. A. Raicbe against J. R. Mor- 
rison. Judgment for plaintiff. Defendant 
appeals. Affirmed. 

W. S. Towner, of Great Falls, for appel- 
lant W. B. Sands, of Oblnook, for respond- 
ent 

BRANTLT, C. J. The plaintiff heretofore 
brought an action In the district court of 
Cbontean county to recover upon the same 
cause of action alleged In the complaint 
herein. The court sustained a general demur- 
rer to the complaint, and rendered Judgment 
for the defendant for his costs. On aiHPeal 
to this court this judgment was reversed. 
Ralche T. Morrison, 37 Mont 244, 95 Pac. 
1061. When the cause was remanded to the 
district court the plaintiff dismissed It and 
brought a second action in the district court 
of Cascade county, where the defendant now 
resides. The defendant having filed his an- 
swer, a trial was had which resulted In a 
verdict and Judgment for the plaintiff. The 
defendant has aiHPealed from the Judgment 
and an order denying his motion for a new 
trial. The complaint Is substantially a copy 
of that considered on the former appeal. 
A statement of the allegations constituting 
plaintUTs cause of action will be found In 
the opinion thereon delivered. They need 
not be restated here. 

[1] In his answer the defendant denied 
that the contract to repurchase the stock was 
executed and delivered to plaintiff In con- 
sideration of the sale to him of the stock and 
as an Inducement to the purchase as alleged 
In the complaint, or upon any consideration, 
or that plaintiff had suffered any damage by 
reason of defendant's failure to comply with 
the terms thereof. He admitted all the other 
allegations in the complaint. The contention 
Is now made that the evidence Is Insufficient 
to Justify the verdict. On the former appeal 
the contract here In question was classed as 
an option contract, or an option, and we 
think this characterized It correctly. Under 



the rslfr an>UcabIe to such contracts, when 
the option to boy or sell Is based upon a con- 
sideration moving to the promisor, the prom- 
isee has the exclusive right to sell or buy 
during the time specified in the contract 
He may or may not exercise his (^;>tlon, yet 
the contract is binding upoa the promisor. 
If not based upon a consideration, it may be 
withdrawn at the will of the promisor; 
nevertheless it ia a standing offer which may 
be accepted by the promisee at any time dur- 
ing Its life, and thus become a contract 
binding upon both parties. Ide v. liciser, 10 
Mont 5, 24 Pac. 696, 24 Am. St Rep. 17, and 
cases cited..- If we regard defendant's prom- 
ise either as based upon a consideration — 
that is, made as an inducement to the plain- 
tiff to purchase the stoc^ — or as a continu- 
ing offer to repurchase If made without any 
consideration, It became binding upon him 
when the plaintiff, at the date at which the 
option was to expire, accepted It and ten- 
dered the stock. The rule thus stated was 
distinctly recognized In the decision upon the 
former appeal holding the complaint suffi- 
cient, as is made clear by the authorities cit- 
ed, though, perhaps, more Importance was at- 
tached to the question of consideration than 
the allegations in the pleading required. 

[2] This brief statement, by way of pre- 
liminary, of our view of the rule of law 
applicable, clears the way for the determina- 
tion of the Contentions made by counsel for 
defendant. He insists that the evidence Is 
lusufficlent to sustain the verdict, (1) In that 
It does not show that there was any con- 
sideration for the option; and (2) In that it 
falls to show that plaintiff suffered any 
damage. At the commencement of the trial, 
after a colloquy between the court and coun- 
sel, it was determined that, In view of the 
admissions in the answer, the burden of 
proof was upon the defendant to show want 
of consideration. Thereupon counsel for de- 
fendant Introduced his evidence, which con- 
sisted of the testimony of the defendant 
himself, In connection with the option con- 
tract and a receipt for the purchase price of 
the stock, introduced as exhlblta While he 
testified that the option was not g^lven until 
two or three days after the sale and was 
the result of subsequent negotiations wholly 
disconnected with the sale. It appears that 
the receipt and option both bear the same 
date, viz., September 18, 1903, the day upon 
which the sale was made. This fact he did 
not undertake to explain. His testimony 
was In several respects self-contradictory 
and confused. The plaintiff, who resides in 
the state of Wisconsin, was not present, and 
his testimony was not introduced. His coun- 
sel, called in rebuttal, testified that he noti- 
fied the defendant of the plalntlfT's accept- 
ance of the option, and that In an Interview 
had with him a shori time afterward the 
defendant admitted that. In order to Induce 
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the plalBtlff to bay the stodc and as a part 
of tbe consideration for the purcbase, he bad 
agreed to repurchase It at the end of three 
years at the price named in the option, and 
that at that time he intoided to make his 
promise good, but bad not done so because 
he had not been retained as manager of tbe 
corporation, the capacity in which he was 
acting at that time, as he then expected. 
Under these circumstances, we do not think 
that we ought to say that the jury arbitrarily 
disregarded the defendant's testimony as un- 
worthy of credit, or that tbe court erred In 
accepting their conclusion in overrulbig tbe 
motion for a new trial. Wbalen t. Harrison, 
26 Mont 316, 67 Pac. 934; State y. WUlette, 
46 Mont 326, 127 Pac. lOlS. 

In considering this feature of the case, we 
have proceeded upon the assumption that the 
question of consideration was a material is- 
sue, requiring the Introduction of evidence 
and a finding by the Jury thereon. Under 
tbe allegations made in the complaint which 
were admitted In tbe answer, this was not 
necessary. It is admitted that the option 
was given by the defendant, and that It was 
accepted at tbe expiration of the time limit 
named, with a tender of tbe stock by the 
plaintiff which was refused by the defendant 
It is apparent therefore, that plaintlfF would 
have been entitled to a judgment on tbe 
pleadings for nominal damages; for proof oC 
tbe breach of a contract is proof of a wrong 
for whldi tbe injured party is entitled to re- 
cover nominal damages. 13 Cyc. 17. 

[3] No evidence was Introduced by eltbor 
party as to tbe value of tbe stock at the time 
the plaintiff accepted the option, or at any 
time before or after that time, other than a 
statement made by the defendant when coun- 
sel for plaintiff tendered him the stock and 
demanded payment of the purchase price. 
The latter testified that tbe defendant upon 
refusing to accept it said: "Tou can just as 
weU keep it because it Is worthless. It 
makes no difference who keeps it whether I 
have to pay for it or not" Viewing this as 
an admission against interest It was some 
evidence tending to show that tbe stock was 
valueless. We shall not stop to consider 
whether it would have sustained a finding of 
the jury that tbe stock bad no value. Tbe 
court and counsel both proceeded upon the 
theory that if the question of consideration 
should be resolved in favor of the plaintiff, 
he would be entitled to recover the full 
amount of tbe price fixed in tbe option, viz., 
$1,720. In other words, court and counsel 
proceeded upon the assumption that tbe stock 
was valueless, and that plaintiff, if entitled 
to recover at all, should recover tbe option 
price. Accordingly, the court instructed tbe 
jury, in substance, without objection by coun- 
sel for defendant that if at tbe time of the 
purchase of tbe stock by plaintiff, and aa a 
part of tbe transaction and as an Inducement 



to lead the plaintiff to make flie potehase;: 

the defendant made the agreement contained 
in the option to repurchase within three 
years at the price of $1,720, they should xe> 
turn a verdict for tills amount in favor of 
the plaintiff. Let it be conceded tliat this 
theory of the case was wholly erroneous; 
nevertheless, counsel having accepted and 
acted upon It and permitted the court to do 
so without objection, he cannot now complain 
that his client has suffered prejudice. A par- 
ty cannot be permitted to assume in tills 
court a position differott from that assumed 
in tbe trial court in order to predicate error 
upon any action of that court during the 
course of a trial to which he did not make 
timely objection in that court Cbllds v. Pto- 
mey, 17 Mont 602, 43 Paa 714; Newell ▼. 
Nicholson, 17 Mont 389, 43 Pac. 180; Maul 
V. Schulta, 19 Mont 335, 48 Pac. 626; Durfee 
V. Harper, 22 Mont 354, 66 Pac. 582; Hen- 
drickson v. Wallace, 29 Mont 604, 75 Pae. 
355; Dempster v. Oregon S. Ik By. Go., S7 
Mont 341, 96 Pac. 717. 

Counsel has devoted much space In his 
brief to a discussion of the measure of dam- 
ages which he insists tbe court should have 
given to the jury. We agree with him that 
the rule prescribed by section 6081 of the R^ 
vised Codes, appUed in Welch v. Nichols, 41 
Mont 435, UO Pac. 88, should have been fol- 
lowed in this case; but for the reason al> 
ready stated we do not think counsel Is now 
In position to allege prejudice because the 
court failed to do so. 

The judgment and order are affirmed. 

Affirmed. 

HOLLO WAY and SANNBR, 33^ concur/ 



04 Colo. ITS 
EVERHART T. PB0PLE3. 
(Supreme Court of Colorado. March 8, 1813.) 

1. GAlflNa (I 67*) — STATDTBS— CONSTBUCnOW. 

Rev. Bt 1908, i 1791, makes it an offeas* 
to unlawfully keep and eznibit a gaming table, 
eBtnblishment, device, and apparatus to win 
and gain money by gambling, and section 1792 
declares that it shall be unlawful to play at a 
game for a sum of money or other property of 
value, or to make a wager for a sum of money 
or otner property of value upon the result ot 
such game. Held, that neither the keeping nor 
ezhibitlDg of a gaming table, establishment de- 
vice, or apparatus, nor the playing at a game, 
la prohibited, except where such tables, etc., 
are kept or ezbibited to win or gain money or 
property, or when the play is for money or 
property, or a bet is made on the result of the 
game. 

[Ed. Note.— For other cases, see Gaming^ 
Cent Dig. H 135-189; Dec Dig. | 67.»] 

2. Gamino <S 73*)— "Gamb"— Horsb Raciro. 

A game Is any sport or amusemeot public 
or private, including physical contests, whether 
of man or beast, when practiced to decide wa- 
gers or for diversion, and games of hazard or 
chance by means of Instruments or devices. As 
so defined, it include* a horse race, so that book 
making at a horse race, constituted the playing 
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of a game and fhe establishment of a gaming 
table, device, or apparatus to win money in 
violation of Rev. St. 1008, S| 1791, 1792. 

[Ed. Note.— For other cases, see Gaming, 
Cent. Dig. S§ 187, 188; Dec. Dig. | 73.* 

For other definitions, see Words and Phrases, 
vol. 4, pp. 3036-3038; vol. 8, p. 768&] 

8. Gaminq (§ 74*)— "Gamiho Table," "Es- 
tablishment," "Device," ob '"Apparatus." 
The words, "gaming table, establishment, 
device, or apparatus," as used in Rev. St. 1908, 
S 1791. making it unlawful to keeij and exhibit 
a gaming table, establishment, device, or appa- 
latDS to win money by gambling, do not 
mean literally instrumentalities with appliances 
adapted and essential to particular^ games, but 
include any species of table, establishment, de- 
vice, or apparatus kept and used for gambling, 
winning, betting, or gaining money or other 
property, since tbere may be a gaming table, 
provided all the essentials for the game exist, 
though the table in its literal sense may not be 
set up or used. 

[EH. Note.— For other cases, see Gaming, 
Cent Dig. f§ 100-198; Dec. Dig. { 74.* 

For other definitions, see Words and Phrases, 
vol. 1, pp. 439, 440; vol. 3. pp. 2045, 2046; 
voi: 3, p. 2475; vol. 8, p. 7t56iJ.] 
4. Gaminq (§ 63*) — Statutes — ^Horse Rac- 
ing. 

Sess. Laws 1866—67, p. 114, creatmg the 
Ford's Park Association, and providing for the 
holding of public races by such association at 
a particular place once a year, at which betting 
on horse races was authorized, did not consti- 
tute a legislative construction of the gaming 
statutes <Rev. St 1908, §§ 1791, 1792), so as 
to exclude horse racing at other times and 
places from the provisions thereof. 

[EJd. Note.— For other cases, see Gaining, 
Gent. Dig. § 120; Dec. Dig. S 63.*] 

6. Ckiminal Law (| 34*)— STATuras— Pabtic- 

uLAB Acts. 

Acts clearly within the letter and spirit of 
a criminal statute cannot be excluded from the 
operation thereof because no attempt had been 
previously made to enforce the statute with ref- 
erence to such acts. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent. Dig. §$ 39, 766 ; Dec. Dig. § 34.*] 

Error to District Court, City and County 
of Denver; George W. Allen, Judge. 

W. E. Everbart was convicted of gaming 
and unlawfully maintaining a gaming table. 
In violation of Rev. St 1908, §§ 1791, 1792, 
and be brings error. Affirmed. 

T. J. O'Donnell, Edwin H. Parlt, John W. 
Graham, John A. Rush, Caldwell Teaman, 
and J. D. Benedict, all of Denver, for plain- 
tltr In error. Benjamin Griffith, Atty. Gen., 
and Charles O'Connor, First Asst Atty. Gen., 
for the People. 

WHITE, J. An information In two counts 
was filed against plaintiff In error, upon 
which be was tried and convicted. The first 
count was under section 1791, R. S. 1008, and 
charged that he "unlawfully did keep and ex- 
hibit a certain gaming table, establishment, 
device and apparatus, ♦ * • to win and 
gain money by gambling," etc. The second 
count was under section 1792, R. S. 1908, and 
charged that be "unlawfully did play at a 
game for a sum of money or other projierty 



of value, and did make a bet and wager for 
a sum of money or other property of value, 
upon the' result of such game," etc. The 
proven or admitted facts are that plalntifl 
in error made books and sold pools upon cer- 
tain horse races held under the auspices of 
the Overland Jockey Club at Overland Park 
race tracks. In the city and county of Denver, 
on a certain day. Preceding the running of 
each race, the plaintiff in error entered the 
names of the horses competing in the race 
upon a blackboard, placed upright upon a ta- 
ble or platform prepared for that purpose, 
adjoining the grand stand at the race tracks; 
and, In conjunction with others employed for 
the purpose, received the maaey bet upon the 
races, giving in exchange therefor cards up- 
on which was recorded the bet, and after the 
result of each race paid the sums won to the 
winners npon presentation and surrender of 
the cards, keeping the balance. 

[1] Much of the argument of counsel is 
predicated upon the assumption that, in or- 
der to sustain the Judgment of conviction, it 
is essential to hold that horse racing is un- 
lawful witbin the intent of these statutes. 
The assumption is erroneous, and cannot be 
upheld. Neither the keeping or exhibiting of 
a gaming table, establishment, device, or ap- 
paratus, nor the playing at a game, is prohib- 
ited. On the contrary,. such things, as far as 
these sections of the statute are concerned, 
may be done with impunity. It la only when 
such tables, etc., are kept or exhibited to win 
or gain money or property, or when the play 
at a game Is for a sum of money or other 
property, or a bet is made upon the result of 
such game, that the acts become unlawful, 
and the doers thereof subject to punishment 
Moreover, there can be a game without the 
element of either chance or hazard. 

[2] A game is any sport or amusemeat, 
public or private. It includes pliysical con- 
tests whether of man or beast, when prac- 
ticed for the purpose of deciding wagers or 
for the purpose of diversion, as well as 
games of hazard or skill by peans of instru- 
ments or devices. Boughner v. Meyer, 6 
Colo. 71, 74, 40 Am. Rep. 130; Corson v. Nea- 
theny, 9 Colo. 212, 11 Pac. 82. As defined in 
the Century Dictionary, it Is "a contest for 
success or superiority in a trial of chance, 
skill or endurance, or of any two or all three 
of these combined ; as, a game at cards, dice, 
or roulette ; the games of billiards, draughts, 
and dominoes; athletic games; the Floral 
games. The games of classical antiquity 
were chiefly public trials of athletic skill and 
endurance, as in throwing the discus, wres- 
tling, boxing, leaping, running, horse and char- 
iot racing," etc. Desgain v. Wessner, 161 
Ind. 205, 67 N. E. 991; People v. Weithoff, 51 
Mich. 203, 16 N. W. 442, 47 Am. ReY). 557. 
A horse race, according to the weight of au- 
thority, though there are decisions to the con- 
trary, is a game within the meaning of the 



•Tor otiier catss lee lame toplo and sectloa NUMBER in Dec. Dig. * Am. Dig. Key-No. Series * Rep'r InAtXM 



Digitized by 



^^oogle 



10T8 



130 PACIFIC BBPOBTBB 



(Colo. 



Statutes against gaming. SO Qrc. i>. 884; 
Thrower v. State, 117 Ga. 753, 46 S. E. 126; 
Swlgart T. "People, 154 III. 2S4, 40 N. E. 432. 
Whether It Is such within the meaning of the 
sections under consideration we must now de- 
termine. In Corson t. Neatheny, supra, we 
held that a horse race was a game within the 
Intent of section 1796, R. S. 190S, citing Bough- 
ner t. Meyer, supra ; Tatman v. Strader, 23 
111. 493 : Shropshire v. Glascock et aL, 4 Mo. 
636, 31 Am. Dec. 189; Boynton v. Curie, 4 
Mo. 699. Boughner v. Meyer, supra. Involved 
the validity of a check, the consideration of 
which was a wager as to whether a certain 
execution Issued upon a judgment would or 
would not be collected. Section 1796, supra, 
was quoted, and the question propounded: 
"Was the consideration of the check won by 
any gaming within the meaning of the sec- 
tion above quoted?" We then said: "If the 
wager was upon any game, the dieck is ab- 
solutely void In the hands of every holder. 
Horse racing has been decided to be gaming 
within the intent of the language here used. 
• * • But a wager as to whether an ex- 
ecution can be collected we are constrained 
to conclude cannot be considered as a wager 
upon any game." It was unnecessary to, 
and we did not, determine therein wheth^ 
horse racing is a game within the meaning 
of that word as used in the section. We nev- 
ertheless declared that it had been so decid- 
ed, citing Tatman v. Strader, supra; Shrop- 
shire V. Glascock, supra ; Boynton v. Curie, 
supra. But In Corson v. Neatheny, supra, 
we referred to the Boughner-Meyer Case, and 
the authorities therein cited, and expressly 
held that horse racing Is gaming within the 
Intent of the section. That the case might 
have been decided exactly as it was, as 
claimed by plaintiff in error, does not render 
the holding obiter. The decision was based 
upon the applicability of the statute, and 
therefore determined that horse racing is a 
game, and betting thereon Is gaming, within 
the meaning of the section. 

As the section of the statute Involved and 
construed in the Corson-Neatheny Case af- 
fects only contracts, etc., entered into as a 
result' of gaming, or in which the considera- 
tion was for money, property, or other valu- 
able thing won by gaming, declaring them 
void and of no effect, and the decisions cited 
therein are In dvll cases, it is claimed that 
the rule announced and applied therein Is 
not applicable In the construction of the 
criminal sections. A suflSclent answer there- 
to la that the alleged civil section involved 
and construed In that case, and the criminal 
sections upon which this prosecution Is bas- 
ed, are embodied In, and form a part of, the 
same legislative act. Session Laws 1866, p. 
66 ; R. S. 1868, pp. 224, 225, | 135 ; G. L. 1877, 
pp. 297-299, If 730-736 ; G. S. 1883, pp. 332- 
334, IS 844-861 ; K. S. 1908, || 1791, 1792, 1796. 
We must ascribe the same meaning to the 
same words occurring tn different parts of 



the same itatnta, nnless It clearly an^ears 
therefrom that a different meaning was in- 
tended. Dixon V. People, 127 Pac. 980. This 
does not appear from the statute In question. 
On the contrary, it Is clearly evident that the 
same words in the several sections of the act 
were used in the same sense, and the purpose 
of the lawmaking power was to suppress 
gambling, which, as used In the act. includes 
betting and winning money or property upon 
any game whatsoever. The title of the act 
of 1866 is, "An act to suppress gambling and 
gambling houses," and that law has been In 
no substantial respect changed or modified by 
subsequent legislation. We cannot assume 
that the lawmaking power used the words 
"game" and "gaming" in a different sense in 
one section of the statute from that In which 
it employed them in other sections of the 
same act In the passage of each of these 
sections the Legislature must have had In 
mind the Immorality of the acts and the evils 
resulting. Under section 1791 the party vio- 
lating the provisions thereof Is to be punish- 
ed by fine and imprisonment Under section 
1792 the offender is subjected to a pecuniary 
penalty, while under section 1796 certain con- 
tracts, etc., the consideration of which has 
arisen from the practice of the immoral and 
inhibited acts, are rendered nugatory and of 
no effect So, In order to effectually suppress 
gambling, the act subjects the violator there- 
of to punishment, and makes it Impossible, 
upon the Instruments designated, for any per- 
son to reap the fruits growing out of the acts 
prohibited. 

But Corson v. Neatheny, supra, as an au- 
thority, is questioned. It is claimed that 
this court in basing that opinion upon Tat- 
man-Strader, supra, did not take into con- 
sideration the difference between the Illinois 
statute and the Colorado statute upon the 
subject, and that the former statute, after 
the word "game" uses the words "or sport," 
and contains other words not found In th« 
latter statute upon which that decision could 
properly be based. The words "game" and 
"sport" are synonymous. Webster's Diction- 
ary. Moreover, the statute under consid^a- 
tlon in the Tatman-Strader Case was section 
1 of chapter 46 of the Illinois Revised Stat- 
utes of 1846. We observe no substantial dif- 
ference in respect to the question now under 
consideration between that section and sec- 
tion 1796, supra, of our own statute. If 
anything, the language of the latter is broad- 
er and more comprehensive than that of the 
former. It was not until long after the de- 
cision in Tatman y. Strader, supra, that the 
words said to be excluded from our statute, 
and included In the Illinois statute, appear- 
ed in either the criminal or civil sections of 
the statutes of that state. Sections 129. 130, 
p. 174, and section 1, p. 263, R. S. III. 1846; 
section 1, Public Laws of Illinois 1871-72, p. 
462; paragraph 179, 1 131, p. 792, voL 1, Starr 
& C. Ann. St lU. 1886. Counsel for plaintiff 
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Ih error maintain that the history of the 
several legislative acts on the sabject of 
gambling In this state shows conclusively 
that horse racing Is not a game within the 
meaning thereof, and that the holding In 
Corson v. Neatheny, supra, In that regard Is 
Illogical and Incorrect We cannot concur 
In this view. On the contrary, when we bear 
In mind the provisions of the several acts, 
their titles, nature, the history of th^ en- 
actment, and the state of the law when pass- 
ed, the conclusion is inevitable that the leg- 
islative Intent, aa the law now is, was to pre- 
vent public gambling, and Includes the rlslt- 
Ing of money or anything of value between 
two or more persons on a contest of either 
chance, ekiU, or hazard, where one must be 
the loser and the other the gainer. 

Our first legislation on the snbject is found 
in the Session Laws of 1861, p. 313, nnder 
the heading, "Offenses Against the Public 
Morality, Health and Police," embodied in 
"An act concerning criminal Jurisprudence." 
It consisted of but two sections. The first 
section on the subject, being section 112 of 
the act, made it a crime for any person to 
"deal or play at or make any bet or wager 
for money or other thing of value, at any of 
the games commonly known or called Three 
Card Moute, the Strap Game, Thimble, the 
Patent Safe Game, or any other game of 
similar character, or shall induce, or attempt 
to induce, any person whatever to make any 
bet or wager at any such game," etc. The 
other section, being section 113 of the act, 
prohibited the keeper of a house, etc., to 
knowingly permit a person wltliln such house, 
etc., "to deal or play at any of the games 
mentioned in the preceding section, or any 
game of similar character, or any game or 
games of cards, roulette, dice, or any other 
games where fraud or cheating is practiced, 
or where loaded dice or marked cards or 
waxed cards are used," etc. These sections 
are aimed exclusively at games and bets and 
wagers thereon in which an element of cheat- 
ing, trickery, or fraud enters, and in no sense 
at fair and honestly conducted games or bet- 
ting thereon. 

The second act upon the subject was in 
1864 (Session Laws, p. 96), entitled, "An act 
to suppress gambling and gambling houses." 
Section 1 thereof makes it a criminal offense 
for any person to keep a house, etc., "or 
place resorted to for the purpose of gambling, 
or permit or suffer any person" therein "to 
play at monte, three card monte, or any oth- 
er game at cards, dice, faro, roulette, or 
any other game whatever for money or other 
things of value." The second section sub- 
jected any person to fine and imprisonment 
who should In such gambling house or place 
"play at any game for any sum of money 
or other property of value," or make there- 
in a bet or wager for money or other prop- 
erty of value. Section 3 made all contracts, 
when any part of the consideration thereof 



was for mon^ or eOier valuable things wo» 
or lost, laid, or staked upon any game or bet 
or wager, absolutely void and of no effect 
In argument it is pointed out that In this 
act we find for the first time the words "any 
other game'' associated with "monte, three 
card monte," etc., and it is impossible to 
conceive that horse racing or betting or 
wagering thereon was included within the 
meaning of the statute; and, further, that 
the act does not penalize gambling general-' 
ly, but only gambling and betting at a place 
resorted to for the purpose of gambling and 
the keeping of such place. Such is unques- 
tionably the purpose of the act, and It may 
be that, under the rule of ejusdem generis, 
the gambling and games prohibited thereby 
are such only as belong to the class enumer- 
ated therein. Be that as It may, subsequent 
legislation broadened the law materially. In 
1866 Session Laws, p. 56, "An act to suppress 
gambling and gambling houses," was adopt- 
ed. The act consists of sections 1 to 12, 
inclusive, and as to the offenses created and 
the acts and things prohibited seems to be 
Identical with sections 1790 to 1796, inclu- 
sive, of the Revised Statutes of 1908. This 
act differs materially from those preceding 
it The things prescribed therein are as fol- 
lows : Section 1, places used or occupied for 
gambling, the keeping of gaming tables, ap- 
paratus, or establishment therein to be used 
for gambling and winning, betting, or gain- 
ing money or other property; section 2, which 
is section 1791, R. S. 1908, the keeping or 
exhibiting "any gaming table, establishment, 
device, or apparatus to ,win or gain money 
or other property," and the practice of gam- 
bling; and section 3, which is section 1792, 
B. S. 1908, the playing "at any game what- 
soever" for a sum of money or other prop- 
erty of value, and. betting and wagering upon 
the result thereof. These changes In the law 
are significant and pregnant with meaning. 
Previous legislation was directed against 
games and bets thereon in which an element 
of cheating, trickery, or fraud entered, and 
to places wherein such games and bets con- 
tinuously occurred; whereas this act being 
the law as it now is, is directed against all 
places used or occupied for gambling, the 
keeping or exhibiting of gaming tables, es- 
tablishments, devices, etc., to win or gain 
money or other property, the practice of 
gambling and the playing "at any game 
whatsoever" for a sum of money or otlier 
thing of value, and betting and wagering 
upon the result thereof. There being no 
enumeration of specific games, subjects, or 
things, the general words used must be 
ascribed their ordinary meaning. The lan- 
guage is plain and unambiguous. The stat- 
ute does not prohibit the playing of games. 
It is only when they are made instruments 
of winning or losing money or property that 
a criminal character attaches to them. When 
we bear In mind the purpose of the act as 
expressed in its title, the enumerated things 
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prescribed, It la dear that Out law Intends 
to, and does, prohibit every place commonly 
osed or occupied for gambling of any char- 
acter whataoeTer, and the keeping and ex- 
hibiting of any instrumentality to be used 
for gambling and winning, betting, or gain- 
ing money or other property upon the result 
of any game, and likewise the practice of 
gambling. 

[3] The words "gaming table, establish- 
ment, device or apparatus," as used in the 
statute, do not mean literally Instrumental- 
ities with appliances adapted and essential to 
particular games, but Include any species of 
table, establishment, device, or apparatus 
kept and used for gambling, winning, bet- 
ting, or gaining money or other property. It 
Is the use to which the article or thing la 
appropriated which renders the keeping or 
exhibition thereof unlawful within the mean- 
ing of the sections here involved. Toney t. 
State, 61 Ala. 1; Estes t. State, 10 Tex. 300, 
808; ChappeU r. State, 27 Tex. App. 310, 812, 
11 S. W. 411; Jones t. Okla. Ty., 5 Okl. 
636, 40 Pac. 934. "Gaming table" Is said to 
be synonymous with "gaming house." 20 
Gyc. p. 967. It means a place kept for gam- 
bling, and supplied with materials for that 
purpose. It may Include any kind of con- 
trivance used In betting. Cyc. supra., Gar- 
vin V. State, 81 Tenn. (13 Lea) 162. This 
is made more certain by the word "estab- 
lishment" used in connection therewith. One 
meaning of this word Is the place of busi- 
ness, including grounds, furniture, equipage, 
etc., with which one Is fitted out; also that 
which serves for the carrying on of a busi- 
ness. So a device Is that which is devised, 
or formed by design; a contrivance; an In- 
vention; a project; a scheme; often, a 
scheme to deceive; a stratagem; an artifice. 
And "apparatus" means things provided as 
means to some end. A full collection or set 
of Implemente, or utensils, for a given duty, 
experimental or operative; any complex In- 
strument or appliance, mechanical or chem- 
ical, for a specific action or operation; ma- 
chinery; mechanism. 

A gaming table, therefore, consista In the 
essentials of the game. A table In the literal 
sense need not exist A game played and 
something of value bet are the essential ele- 
menta of a gaming table, establishment, de- 
Tlce, or apparatus as used In this act. In 
Oarvin v. Stata, supra, Desty's Amer. Orlm. 
Lew, 1 102b, la quoted as follows: "Setting up 
a gaming table consista in providing the es- 
sentials of the game, and a table in the lit- 
eral sense need not exist, aor money or prop- 
erty be staked, but credit may be substituted, 
yet a game must be played and something 
bet" It is then said (13 Lea [Tenn.] p. 173): 
"If this law Is sound, and the proof shows 
it is, a gaming table Is any place convenient 
for and in which the game may be played. 
If 'setting up a gaming table consista in pro- 
viding the essentials,' and a real table is not 
necessary, then the room, the ball, the bguse 



or other plaoe used for gaming pnrposea Is 
one of the Indispensable 'essentials' of a gam- 
ing table. * * * A house, etc., could not 
be kept for the conduct of the prohibited 
games, unless the tools of the game were al- 
so kept A house, hall or room k^t for a 
purpose must be supplied with the materials 
for that purpose. As already Intimated, all 
these combined constitute a gandnf tables 
or gaming house. The terms are synony- 
mous In gaming vernacular." 

Applying these rules to the fkicte of tbis 
case, we think it is clear that plaintiff In er- 
ror kept and exhibited a gaming table, es- 
tablishment, device, and apparatus to win or 
gain money or other property, and played at 
a game and made a bet on the result thereof 
for a sum of money. He had a place, to wit, 
the space adjoining the grand stand, kept for 
gambling, and supplied with materials for 
that purpose; that Is, the table, the black- 
board, the slips, and the horse races then 
run, which latter he adopted and made a part 
of his establishment project, or scheme. 
These constituted a gambling table, establish- 
ment device, or apparatus. They were the 
essentials of the game as devised or project- 
ed as a means to a certain end. That plain- 
tiff In error had nothing to do with the run- 
ning of the races Is of no consequence. The 
acta and Instrumentalities of others In that 
respect he adopted, and thereby they became. 
In legal effect his. It might well be said that 
his eetabllshment, device, and apparatn»^ 
that is, his gaming table — ^Included the race 
trades and the horses thereon to the same 
extent and effect as though they were con- 
fined to the llmlto of the platform upon which 
he stood and operated. Ee brought them 
there by adoption and made them and their 
acta his for the purposes of his plan of opera- 
tion. He and those participating In the pools 
were, In the understanding of all, "pla3rlng 
the races." As said In Joseph t. Miller, 1 
N. M. 621, 626: "We are unable to discov- 
er any distinction In general principle be- 
tween the various methods that may be 
adopted for determining by chance who Is 
the winner and who the loser of a bet^— 
whether It be by throwing dice, flipping 
a copper, turning a card, or running a race. 
In either case It is gambling. This Is the 
popular understanding of the term 'gambling 
device,' and does nut exclnde any scheme, 
plan, I or contrivance for determining by 
chance which of the parties has won, and 
which has lost a valuable stake. That a 
horse race, when adopted for such purpose, 
is a 'gambling device,' there can be no doubt" 
To the same effect and quoting the above 
language Is Janles v. State, 4 Okl. Cr. R. 5S7, 
112 Pac. 944, 34 U R. A. (N. S.) 515, 140 Am. 
St Rep. 683. A horse race Is a game, and 
selling pools or making books upon the re- 
sult of a horse race Is gaming, because It Is 
betting on a game, and Is unlawful, though 
^e ^ame KjgeU be not ufllawfuj^ Swi^art 
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y. People, supra, aflSnaing the same case in 
60 IlL App. 181. Edwards v. State, 8 hea. 
(Tenn.) 411, Thrower t. States supra, People 
V. Welthoff, supra. Miller v. U. S., 6 App. D. 
C. 6. 

[4] In 1867 Session Laws (Laws 1866-67) 
p. lli, the territorial Legislature created a 
private corporation under the title, "The 
Ford's Park Association," which, It is claim- 
ed, constitutes a legislative construction of 
the antl-gambliuK statutes that will not per- 
mit the meaning we have ascribed to them. 
The objects of the association were the en- 
couragement of stock raising and the im- 
provement of the breed of horses within the 
territory. It was authorized to acquire and 
own a certain described tract of land; to 
hold thereon a horse fair once In each year ; 
to offer such premiums and purses for horses 
to be exhibited and competed for; and to 
charge an admission to any race not to ex- 
ceed ?1 for each person. The association 
was required to enter and record In a book 
all wagers made upon any trial of speed held 
upon the grounds, and the act made such 
wagers so entered a valid and legal contract 
enforceable In any court of competent Juris- 
diction. Two and one-half per centum of the 
winnings of all wagers so recorded, and of 
the purses and premiums competed for, were 
required to be paid to the treasurer of the 
territory of Colorado by the association for 
the use. and benefit of the Colorado Terrir 
torlal Agricultural Society. 

We do not think the act Is in any sense a 
legislative construction of the gambling stat- 
utes. On the contrary. Its legal effect simply 
suspended the operation of the gambling 
statutes as to certain of the inhibited acts 
therein, but only upon one day in each year. 
In a designated and limited space. In other 
words. It was like unto a license authorizing 
the doing of certain acts at a particular time 
and place, which, without the license and at 
any other time or place, would be unlawful. 
Because the lawmaking power authorized 
pool selling and bookmaking upon horse races 
occurring, at the time, upon the limited ter- 
ritory described In the act of incorporation, 
and under the control of the Incorporated 
association, does not establish or manifest 
a legislative Intent to authorize such acts 
upon like events occurring elsewhere, at oth- 
er times, nor does it in any sense indicate 
that such acts are not within the meaning 
of, and made unlawful by, the statutes afore- 
said, but rather that they are thereby In- 
hibited. Otherwise, why grant the power to 
the association and place limits upon Its ex- 
ercise? 

[5] But it Is said that prior to this prose- 
cution neither lawyer nor layman considered 
acts like those of plaintiff in error as being 
within the inUbition of the statutes. How- 
ever that may be, it does not subtract from 



the legal meaolng of the words nsed In the 
legislation which corresponds precisely with 
the historical and popular meaning. It is a 
matter of common knowledge that many laws 
are enacted which lie dormant, in whole or 
In part, for years. We know of no court, 
however, that has held that things clearly 
within the letter and spirit of an act are 
excluded from the operation thereof because 
of such desuetude. The judgment of con- 
viction Is affirmed. 
Judgment aflirmed. 

MUSSBR. 0. J., and 6ABRIGUGS. J., 
concur. 



ROUTT COtlNTT DEVEIXIPMENT CO. v. 
JOHNSON et aL 

(Court of Appeals of Colorado. March 10, 
1913.) 

1. Eminent Domain (g 238*)— Bevibw— As- 

BIONINO CROSS-EBBOBS. 

Defendants in condemnation, not having 
assigned any croas-errors based on any rul- 
ing on the question of sufficiency of the peti- 
tion to support the decree, may not have such 
question considered on plaintilTB appeal. 

[E3d. Note. — For other cases, see Eminent 
Domain, Cent Dig. SS 614. 619, 658, 659, 6C0. 
6«1, 668, 669, 671, 673, 674, 687; Dec. Dig. | 
238.»] 

2. Eminent Domain (5 2.33*)— Detkbminino 
VALrEs AND Damages— Evidence. 

Under Rev. St. 1908, { 2416 et seq., as to 
condemnation, providing that the issues of 
values and damages, submitted to the com- 
missioners for determination, shall be found 
from the . "proofs and allegations" of the par- 
ties, and after a view of the premises, they 
may not, in fixing such values and damages, 
use information obtained from personal inter- 
views with persons not called as witnesses and 
from inspection of documents not produced at 
the triaL 

[Ed. Note. — For other cases, see Eminent 
Domain, Dec. Dig. | 233. •] 

Appeal from District Court, Routt Coun- 
ty; John T. Shumate, Judge. 

Condemnation proceedings by the Routt 
County Development Company against Fred 
Johnson, executor of J. E. Insley, deceased, 
and Horace V. Rowell. Prom the decrees, 
plaintiff appeals. Reversed and remanded. 

C. J. Morley, of Denver, for appellant A. 
M. Gooding, of Steamboat Springs, for appel- 
lees. 

HURLBUT, J. Petition In condemnation 
proceedings, filed July 17, 1907, by petitioner 
(appellant) against appellees. Among other 
things, the petition alleges that appellant la 
a domestic corporation, and was organized 
for certain purposes as defined in its articles 
of incorporation, to wit, "to engage In and 
conduct the business of irrigation and the 
ac(iulsition, construction, ownership, opera- 
tion and maintenance of irrigating ditches, 
canals, laterals, reservoirs, and other prop- 
erty Incident and appurtenant thereto, and 
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all rights of way and all location therefor, 
with view to storing, preserving, and apply- 
ing watet for domestic, agricultural, man- 
nfaetnrlng and other purposes, and the rec- 
lamation of arid lands and other beneficial 
uses and purposes, within the state of Colo- 
rado." 

[1] It is claimed by appellees that the peti- 
tion did not state facts sufficient to support 
the decree rendered by the lower court in 
this: That it failed to allege that the land 
sought to be condemned wsis necessary to 
further the objects and purposes of the cor- 
poration. Appellees have not assigned any 
cross-errors based upon any ruling of the 
district court upon the question suggested. 
This relieves us of the necessity of giving it 
consideration. 

After a careful perusal of the record, our 
attention is first directed to certain para- 
graphs in the commlsBioners' report in the 
Insley case, which may properly be consider- 
ed under assignments of error numbered 1 
and 10. These paragraphs read as follows: 

"In order to establish a basis for a Just 
valuation of the property of said defendant 
Insley, taken or affected by the location of 
said reservoir, we have not only heard the 
testimony of witnesses introduced by the par- 
ties at the hearing hereinbefore mentioned, 
but have carefully Investigated the prices at 
-which lands are sold in the Snake river 
district, Routt county, Colorado, and find a 
\ride range of values, according to the char- 
acter of the soil, location, production, water 
supply, accessibility to the public range, Im- 
provements, and anxiety of the owners to 
seU. • • • 

"A proQ>ectn8 of this company, issued in 
1907, stated that the Irrigated lands of the 
Snake river valley are now held at from $50 
to $60 per acre. We find tliat experienced 
ranchmen universally consider that on an 
average $10 is a conservative estimate for 
the expense of clearing, fencing and seeding 
to meadow one acre of Snake rivw land. 
* • • 

"We found several Snake river ranches 
which produced more hay to the acre on the 
cultivated portions than the Insley ranch, 
but we found none on which the hay pro- 
duced will winter so many cattle. ♦ * •' 

"The 300 to 860 tons of hay produced on 
this ranch would, on the average ranch, 
>vinter from 300 to 400 head of cattle, but 
on account of the location of this ranch it is 
a well-known fact that not only the patented 
land, but a large portion of the public range 
in the immediate vicinity, is practically clear 
of snow nearly the whole year, the range and 
lands in the immediate vicinity being so 
situated that the sun and wind clear off the 
snow more quickly than in other localities. 
So advantageous are these conditions to 
stock raising that 300 tons of hay on this 
ranch, instead of wintering from 300 to 400 
head of stock, as on the ordinary ranch, can 
be safely relied upon. to supply the winter's 



feed of from 800 to 1,000 head of cattle, be- 
cause so much of the time, in the midst of 
winter, stock find suflJclent feed on the pat- 
ented hill land and the open range." 

The record falls to disclose any evidence 
elicited at tlie hearing or trial which tends 
to establish any of the facts above stat^ 
and it necessarily follows that such facts, if 
they are facts, must have been found by the 
commissioners, not from sworn testimony 
or proofs, but from their personal interviews 
with those not called as witnesses, and from 
inspection of maps, documents, and printed 
matter not produced at the triaL The only 
evidence which we have been able to discover 
in the abstract, which bears upon the recit- 
als, is found in the testimony of J. E. Ins- 
ley, to wit: "Q. A good deal has been said 
about your using the Pot Hook valley of 
your ranch as a winter range. About how 
much time in the winter are you in the habit 
of using your ranch and bottom land? A. 
About 90 to 100 days, more or less, all winter. 
I might have told you when you were here 
about two months ago, when we sat on a 
bench at the store, that I range the cattle on 
the bottom land about a month or 6 weeks 
during the year, but I run my cattle there all 
winter. According to the book on range re- 
serves, I would be entitled to range a thou- 
sand nearly the year round on the reserve. 
The rules are the same now as they used to 
be, but I have to pay more, and In the busi- 
ness generally I have the use of the hills 
and ranges outside of the Pot Hook valley." 

[2] Did the commissioners possess the pow- 
er or anthority, under the statute, in fixing 
values of and damages to the land, to take 
into consideration information or knowledge 
concerning the same which was acquired 
entirely aside frcmi a view of the premises 
and from sworn testimony and evidence ad- 
duced at the trial, and were they authorised 
to hold personal interviews with those not 
called as witnesses, inspect plats, documents, 
and written matter not produced at the trial, 
and use the information «o obtained in fixing 
such values and damages? We think clearly 
not Ko authority has been cited, and we 
think none can be found, supporting the af- 
firmative, under a statute like the one under 
which the commissioners were appointed. 
There is some conflict of authority as to 
whether the knowledge acquired by commis- 
sioners in viewing the property must be ap- 
plied by them only to a better understanding 
and explanation of the sworn testimony and 
proofs disclosed at the trial, or whether the 
same should be considered as additional evi- 
dence to that there adduced. It is not neces- 
sary, however, for ns to decide that question, 
as the record conclusively shows that the 
facts, above quoted, were neither acquired at 
the view, nor by any evidence or proofs ad- 
duced at the trial. 

This is a statutory proceeding, and it is 
well settled that commissioners, bodies or 
individuals, appointed and acting thereundw 
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are limited to their dntles and powers to 
those therein prescribed, and must Eiubstan- 
tially conform to the statute when assnming 
to act thereunder. The law under which 
this proceeding Is brought may be found in 
section 2416 and accompanying sections, Re- 
vised Statutes 1908. It prescribes a com- 
plete procedure, from beginning to end. By 
its provisions one desiring to condemn land 
for reservoir or other purposes must apply 
to the Judge of the district or county court, 
in term time or vacation, by filing a petition 
stating certain matters. Upon presentation 
of the petition the Judge notes a day on 
which he will hear the same, and orders the 
issuance of summons to each resident de- 
fendant, as well as publication thereof when 
proper showing Is made. Liberal amendment 
to the petition Is provided for, and for the 
bringing in of new parties when necessary. 
The court is authorized to hear proofs and 
allegations of all parties necessary touching 
the legality of the proceedings, and is com- 
manded to appoint a board of commission- 
era of not less than three freeholders to as- 
certain and determine the necessity for tak- 
ing such lands, and to appraise and deter- 
mine damages and compensation to be al- 
lowed to the owners. The commissioners are 
required to subscribe an oath, and are em- 
powered to administer oaths to witnesses, to 
Issue subpoenas, compel the attendance of 
witnesses, and adjourn meetings for that 
purpose. They are commanded to hear the 
proofs and allegations of the parties, and, 
after viewing the premises, without fear, fa- 
vor, or partiality, ascertain and certify the 
compensation proper to be made to the own- 
ers for the lands taken or alTeeted, as well 
as all damages accruing to owners of prop- 
erty Injuriously affected by the taking. The 
statute also provides that any party to such 
a proceeding may have the Issues tried by 
a Jury by complying with the statute in that 
behalf, and that the Jury may, in the dis- 
cretion of the court, be sent to view the 
premises. Forms of verdict or findings of 
the Jury or commissioners are also provid- 
ed for, as well as other matters of detail 
touching the proceedings. 

It will be noticed that the commissioners 
are invested with considerable power; but 
it is specifically provided that the Issues of 
values and damages, submitted to them for 
determination, shall be found from the 
"proofs and allegations" of the parties, and 
after a view of the premises. 

Under the most liberal construction of the 
statute it does not confer upon the com- 
missioners a roving commission to go into 
the highways and byways in quest of plats, 
documents, and printed matter, or to inter- 
view private individuals upon the subject of 
values and damages, and from knowledge 
thus acquired make up their findings. The 
commissioners in this case woe clearly un- 
der a misappr^ension as to their {towers 



and duties nnder their appointaient Tb^ 

findings of values and damages should have 
been based solely upon the evidence produced 
at the trial, and such facts as were Impress- 
ed upon their minds from a view of the 
premises only. They were not authorized to 
discuss with any one the situation which a 
view disclosed, as affecting value or dam- 
age, or resort to plats or other documents 
not already in evidence to arrive at their 
conclusions. Should we uphold the commis- 
sioners as to their method of arriving at 
the value of and damage to the land in is- 
sue as disclosed by their report, we would be 
upholding a method which la in direct o^ 
position to that prescribed by the statute, 
namely, that such values are to be found 
from the proofs and allegations of the par- 
ties and a view of the premisea At the trial 
both parties are entitled to be present, 
and each Is entitled to cross-examine wit- 
nesses and object to the admission or ex- 
clusion of any and aU dociuuents offered in 
evidence. If the information acquired by 
the commissioners from documents and per- 
sons not produced at the trial should be used 
by them, then the party injuriously affected 
thereby would be deprived of the right of 
inspecting such documents and cross-exam- 
ining such witnesses. 

The following cited authorities are to 
some extent in point, and show careful con- 
sideration of the subject, viz.: Washburn 
et aL V. M. & I* W. R. Co., 59 Wis. 864, 18 
N. W. 328; Close et al v. Samm et al., 27 
Iowa, 503 ; ZanesvlUe, M. & P. R. Co. v. Bo- 
len et al., 76 Ohio St 376, 81 N. B. 681, 11 
L. R. A. (N. S.) 1107, 10 Ann. Cas. 658 ; Den- 
ver, N. W. & P. B. Co. V. Howe et al., 49 
Colo. 256, 112 Pac. 779; Flow« v. Balti- 
more, etc., Co., 132 Pa. 524, 19 AtL 274. In 
the last-dted case the court says: "Ton 
have seen the land, but you are not to take 
it for granted that you can, because you 
have seen it, be witnesses, or render a ver- 
dict upon your own Judgment from that 
view. The law does not permit that You 
are only permitted to view the land, that 
you may the better understand the testimo- 
ny. The value of the land you are to ascer- 
tain from the witnesses." 

The Insley case and that concerning the 
lands of Horace V. Rowell appear to be con- 
solidated for the purpose of appeal. In the 
commissioners' report in the latter case we 
find the following statement, viz.: "In Jan- 
uary, 1908, we wrote the attorney repre- 
senting the plaintiffs and defendant in above 
case that if they would set a day for a final 
hearing of the case of defendant RoweU we 
would be pleased to meet their convenience. 
Receiving no reply, we proceeded to ap- 
praise the property on basis of the informa- 
tion elicited in the hearing of Nov. 2, 1907. 
and our own investigations," (Italics ours.) 
It is obvious from this excerpt that the 
same method of arriving at the values Kn4 
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damages was adopted by the oommlssloDav 
In both cases. Therefore both decrees wlU 
be reversed, and the causes remanded. 
Beversed and remanded. 



(» Colo. App. 5«) 

CEANDAMi RBAl/rr & SECUKITIBS CO. 
T. TANQDABI et aL 

(Court of Appeals of Colorado. March iO, 
1913.) 

L COKPHOMISB AND SKTTI/EMENT (| 22*)— AH- 

swER— Pleading Covpbouise. 

It is better practice to require defendant 
to plead a compromise agreement relied upon 
to defeat the action, leaving plaintiff to reply 
by way of confession and avoidance if desired, 
than to have it alleged in the complaint 

[Ed. Note. — For other cases, see Compromise 
and Settlement, Cent I>i«. { 90; Dec. Dig. I 
22.»] 

2. Pleading (| 214*) — Dkuubsxh — Admis- 
sions. 

Allegations of the complaint must be aa- 
Bumed to be true for the purpose of a demur- 
rer thereto. 

[Ed. Note.— For other cases, see Pleading, 
Cent Dig. K 525-534; Dec. Dig. t 214.»] 

8. Fbaud (I 43*)— AonoNs— SumciKNOT of 

Complaint. 

The complaint alleged that decedent, who 
was 80 years, of age and enfeebled in body and 
mind, permitted defendant to organize an in- 
Testment corporation to which he conveyed real 
estate aggregating $300,000 in value, and that 
defendant dominated the affairs of the corpora- 
tion for a long period, decedent and the other 
officers having no knowledge of the work and 
the business, and being but nominal officers, 
and that during the time defendant waa in con- 
trol of the affairs of the company he "mali- 
ciously, fraudulently, and with willful deceit 
converted to bis own use large sums of money 
belonging to the corporation and said" dece- 
dent "and unlawfully paid himself large sums 
of money for services purported to have been, 
hot which were not, performed by him, and 
in diverse other ways wasted the assets of the 
corporation and of said" decedent, "and mis- 
appropriated its and her property and effects." 
Beld, that the complaint sufGciently stated a 
cause of action as against a general demurrer. 

[Ed. Note.— For other cases, see Fraud, Cent 
Dig. t 37; Dec. Dig. | 43.*] 
4. Pleading (8 48*) —Complaint — Smm- 

CIENOT. 

It is immaterial that the cause of action 
is different from that intended to be set up by 
the pleader if the complaint states facts suffi- 
cient to constitute a cause of action. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. {{ 105, 106; Dec. Dig. i 48.*] 

6i. Pleading (| 406*)— Complaint— Waives 
OF Objections— Two Ca-uses or Action. 
If defendant does not raise the question 

that the complaint commingles two causes of 

action by motion to elect, he mnat be prepared 

to meet both at trial. 
[Ed. Note. — For other cases, see Pleading, 

Cent Dig. 8S 1355-1359, 1361-1365, 1367-1374, 

1886; Dec. Dig. § 406.*] 

Error to District Oonrt, City and Coonty 
of Denver ; George W. Allen, Judge. 

Action by the Orandall Realty & Secoritiee 
Oom^tiy agadnst Nathan Q. Tanquary and 
Horace Phelps, as administrator with the 



will annexed de bonis nan of Lncy Ann Oran- 
dall. Judgment dismissing the bill, and plain- 
tiff brings error. Reversed and remanded. 

O. W. Franklin, of Demrer, and Harry B. 
Tedrow, of Boulder, for plaintiff in error. 
N. Walter Dixon and Charles Roach, both of 
Denver, for defendants In error. 

CUNNINGHAM, P. J. TBie trial court em- 
talned a general demurrer to the amended 
complaint of the plaintiff, and thereafter, 
plaintiff electing to stand on Its amended 
complaint, entered judgment agabist it, dis- 
missing Its bill, and for costs. From this 
judgment plaintiff, who is plaintiff in error 
here, brings the case to this court for review. 
It is only necessairy for us, in order to inrop- 
erly dispose of this case, to determine whetlt- 
er the amended complaint states a caose of 
action or not We etball therefore^ as sno 
dnctly as possible, set tottii its salient alp 
legations. 

From the amended complaint we learn 
that one Lucy Ann Crandall, who was up- 
wards of 80 years of age, enfeebled in mind 
and body, and wholly dependent upon others 
tn her busLaess affairs, In 'May, 1902, per- 
mitted Nathan Q. Tanquary, an attorney at 
law residing in the city of Denver, to or- 
ganize a corporation known as the Crandall 
Investment Company, to which corporation 
die conveyed real property of the aggregate 
value of $300,000; that at and long prior 
to the time of the organization of this com- 
pany the said Tanquary occupied a fiduciary 
relation to Mrs. Crandall, was her attorney 
In all of her business affairs, and she relied 
exclusively upon bis advice in such matters; 
that Tanquary became one of the directors 
of tihis corpoi&tlon, and received stock in 
it of the value of $5,000, the other directors 
being Dan O. Kirsbbaum, a nephew of Mrs. 
Crandall, and the third director and presi- 
dent of the company was Mrs. Crandall her- 
self. But It is charged that she because of 
her physical and mental inflrmities, which 
took her frequently for long periods from the 
state, was at all times but a nominal di- 
rector. Kirsbbaum held all of the offices not 
held by Tanquary, except that of president 
It is further charged In the complaint that 
the corporation was organized for the sole 
and only purpose of putting the defendant 
Tanquary In complete control of Mrs. Cran- 
dall's property for his own aggrandizement; 
that he absolutely dominated and controlled 
the company, without her knowledge or ccm- 
sent It further appears from the complaint 
that Kirsbbaum died, and tJiat after his 
death, for a time, Tanquary controlled ab- 
solutely the corporation, holding all the 
offices except that of preeldrait, and receiv- 
ing a salary of $5,000 per annum ; that after 
a time a nonresident brother of Mrs Crandall 
was made director, to take the place made 
vacant by the deatb of Che nephew; this 
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brother was also made secretary and Tlce 
proBldent of the company; b» was In Golo- 
rado only a few times dnrlng the time he held 
these offices, and tbmi but for a few days 
at a time ; later this nonresident brother re- 
signed, and was socoeeded by a sister of 
Mrs. Crandall, who, because of her lack of 
all knowledge pertaining to the affairs of the 
company, became and was but a nominal 
officer, the whole power and control of the 
company being exercised either directly or 
Indirectly by Tanquary; that In January, 
1905, Mrs. Crandall was adjudged insane, and 
her death occurred during the same month; 
that for more than two years Immediately 
prior to her death Mni Crandall was absent 
from the state much of the time, and for 
more than two years Immediately preceding 
January, 1805, Tanquary bad unrestrained 
control of the corporation, and all the other 
property belonging to Mrs. Crandall; four 
months after Mrs. Crandall's death, Tan- 
quary resigned all offices held by him in the 
corporation and ceased all connection with 
the same; that no account or report of his 
doings in connection with sadd corporation 
was ever made by Tanquary. Following his 
resignation, new officers were elected to take 
charge of the comiwny, but received no aid 
from Tanquary in their investigation of its 
affadrs. Not until December, 1906, so the bill 
cha,rges, did the officers of the Investment 
Company learn of the drregnlaritles of the de- 
fendant, which, according to the allegations, 
consisted in his malicious and fraudulent con- 
version to his own use of large sums of 
money belonging to the company and to Mrs. 
Crandall, and the laying of large sums of 
money to himself for services never per- 
formed, and the misappropriation of property 
and effects; the exact language of the bill 
being: "That during the period of time be- 
twe^ AprU 29, 1902, and January 30, 1905, 
being the time during which he (Tanquary) 
was in control of the affairs of the said the 
Crandall Investment Company, as aforesaid, 
defendant Tanquary maliciously, fraudulent- 
ly, and with willful deceit converted to his 
own use large sums of money belonging to 
said corporation and said Crandall, and un- 
lawfully and fraudulently paid himself large 
Bums of money for services purported to have 
been, but which were not, performed by him, 
and in divers other ways wasted the assets 
of the said last-named corporation, and of 
■aid Crandall, and misappropriated its and 
her property and effects." It Is elsewhere 
charged in the bill that Tanquary mlsai^ro- 
prlated money to the aggregate amount of 
935,000, in addition to the value of the stock 
«f the company which was Issued to him at 
the time of the organization of the company, 
and which It is alleged Is worth ^,000. 
There are other allegations In the complaint, 
which was voluminous, that we need not 
■ummarize. The prayer of t2>e complaint, 
which was filed December 7, 1908, asks that 
Tanquary be compelled to account for the 



moneya tn his hands belonging to the com- 
pany, and for judgment against him for any 
balance remaining in his hands, with interest 
Qiereon, and that he be required to transfer 
and convey to the plaintiff any and all prop- 
erty found to have been acquired by him, 
either In his own name, or dn the name of 
others, by, through, or with the assets of 
the said t2ie Crandall Investment Company, 
for casta, and other pr(^)er relief. 

[1] It appears from an instrument set forth 
in the amended complaint that Mrs. Crandall 
left two wills, which occasioned much con- 
troversy between her numerous heirs and the 
beneficiaries named therein. This controver- 
sy resulted in the compromise agreement set 
up in the amended complaint Plaintiff was 
forced by the court to plead tMs agreement 
heec veitba; the defendant Tanquary having 
by motion asked for such an order. It would 
have been more in keeping with the rules of 
good pleading to have required Tanquary to 
plead this agreement, If he desired to rely 
upon It, and thus leave the plaintiff free to 
have replied by way of confession and avoid- 
ance, If It so desired. It Is contended on be- 
half of the defendant In error that his rights, 
and the claims of the estate against him, 
were adjusted, and all dalms of every kind 
and nature against him were embraced with- 
in and settled by this compromise agreement, 
one -result of which was the organization of 
the Crandall Realty & Securities Company, 
the plaintiff In error her& We are unable 
to say as a matter of law, after reading the 
agreement In connection with the allegations 
of the bill, that the rights of the plaintiff 
against Tanquary are concluded by said 
agreement It appears that Mrs. Crandall 
died in January, 1905. The oompromise 
agreement was entered into during the same 
year, but the exact date of it is not given in 
the abstract The eomjdaint avers that the 
alleged fraudulent and wrongful acts of Tan- 
quary complained of were not discovered un- 
tUlnl90& 

[2] If this be true (and for the jrarposes at 
the demurrer it must be assumed to be true), 
it can hardly be said that the compromise 
agreement was intended to settle the rights 
and claims of the estate, or Its successor, the 
existence of which were not at that time 
known. If it was the intention of all the par- 
ties, at the time this agreement was entered 
into, to compromise the claims of the estate, 
or of the old Investment Company which was 
first organized, or of the plaintiff in error, 
that was created by this agreement and that 
succeeded to the rights of the old Investment 
Company, if any existed, against Tanquary, 
it will work no great hardship upon him to 
set up that fact by way of answer and estab- 
lish it by competent proof, thus entirely, or 
at least to a large extent, exculpating him- 
self from the grave charges contained in the 
blU. 

[1] Perhaps it should be said that the bOl 
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alleges the transfer of all the rights and 
claims of the first Inrestment Oompany, and 
of all the heirs at law and beneficiaries nam- 
ed In the will, against Tanqnary, to the plain- 
tiff In error. The complaint is subject to 
many of the criticisms urged against it by 
counsel for defendant In error, but we are 
■disposed to think that It states a cause of 
action, and that the defendant should be re- 
quired to answer. Counsel for defendant In 
error Insists that It Is impossible to deter- 
mine the nature of plaintiff's cause of action 
from the complaint, whether it Is for mon^ 
had and received, or In conversion, or for an 
accounting, 

[4] We need not trouble ourselves greatly 
about the precise title that should be used 
to designate the cause of action set up. Mitch- 
ell ▼. Purley, 48 Colo. 26, 108 Pac. 905; 
Orhnes v. Greenblatt, 47 Colo. 495, 107 Pac. 
1111, 19 Ann. Cas. 608. We have quoted 
sufficiently from the bill to make it clear that 
Tanquary, by it, is fiiirly advised of the 
charges against him, and we have no doubt 
that he will be able from the allegations of 
the bill to intelligently prepare his defense. 
"If facts are stated constltuttng a good cause 
of action, though not the one the pleader In- 
tended, the pleading Is good as against a gen- 
eral demurrer." Bniheim v. Stratton, 14S 
Wis. 271, 129 N. W. 1092; Frechette v. 
Ravn, 145 Wis. 589, 130 N. W. 453; Simp- 
son V. Bantley, 142 Mo. App. 480, 128 B. W. 
909; Gray v. Linton, 38 Colo. 178, 88 Pac. 
749; Gutshall v. Komaley, 38 Colo. 198, 88 
Pac. 158; McDonald v. State of Nebraska, 
101 Fed. 182, 41 C. C. A. 278 ; Onnan v. Pot- 
ter, 46 Colo. 54, 102 Pac. 883. 

[I] "If two causes of action are com- 
mingled, and the defendant does not raise 
the question by motion, be must be iHrepared 
to meet both at the trial." Beers v. Knehn, 
84 Wis. 33, 54 N. W. 100; Uttle Nell Co. v. 
Hemby, 45 Colo. 584, 101 Pac. 981. In Her- 
fort V. Cramer, 7 Colo. 483, 4 Pac. 896, our 
Supreme Court quotes with approval the fol- 
lowing from Bliss on Code Pleading, § 425: 
"It is said of a demurrer for the objection 
here made that the pleading, to be subject to 
demurrer, 'must present defects so substan- 
tial in their nature, and so fatal in their 
character, as to authorize the court to say — 
taking all the facts to be admitted — that they 
furnish no cause of action whatever."* Ap- 
plying this rule to the instant case must, we 
think, result in the conclusion that the trial 
court committed reversible error In sustain- 
ing the general demurrer of the defendant in 
error Tanquary to the complaint 

The Judgment Is therefore reversed, and 
the case remanded, with Instructions to the 
trial court to enter an order requiring the 
defcndnnt In error Tanquary to answer the 
complaint within a reasonable time to be 
fixed by that court 

Revei-sed and remanded. 



AULTMAN & TAYLOR MACHINiSBX CO. v. 

FOREST. 

(Contt of Appeals of Colorado. March 10, 
1913.) 

1. Chattkl Mobtgaobs (I 260*>-Saix— No- 
tice. 

A public sale of mortgaged chattels not 
made upon 15 days' notice, as required by the 
mortgage, was not good either as a public sale 
or a private sale. 

[Ed. Note.— For other cases, see Chattel 
Mortgages, Cent Dig. gf 535, 536; Dec. Dig. i 

2. Chattzl Mobtqaoks ({ 262*)— Sals— In- 
valid Sale. 

Where a sale under a chattel mortgage was 
not good as a public sale because of failure to 
give the notice required by the mortgage, the 
market value of the property at the time and 
place of sale, and not the amount of the bid 
thereat, should be credited upon the purchase' 
money note. 

[Ed. Note.— For other cases, see Chattd Mort- 
gages. Cent Dig. |{ 634, 538-541, 644; Dee. 
Dig. I 262.*] 

3. Trial (g 251*)— Instructions— Issotes. 

Where the issues made by the pleadings In 
an action on promissory notes given for an 
engine covered by a chattel mortgage, were 
whether the property was seized and sold un- 
der the terms of the mortgage, and a sum real- 
ized in excess of the debt, it was error to sub- 
mit the case upon the theory that plaintiff had 
wrongfully converted the mortgaged property. 

[Ed. Note.— For other cases, see Trial, Cent 
Dig. gg 687-696; Dec. Dig. g 251.*1 

4. Flbadinq (g 177*)— AnHxsaioNa. 

In an action on notes given for an engine, 
and secured by chattel mortgage, the reply ad- 
mitted that the notes were given in part pay- 
ment of the purchase price of an engine, and 
that defendant to secure them, executed a chat- 
tel mortgage "upon property described in said 
second defense." The second defense in the an- 
swer alleged that to secure payment of the 
notes, defendant executed a chattel mortgage, 
wherein he mortgaged to plaintiff the engine, 
together with horses, a wagon, threshing ma- 
chine, etc., of a value stated, and that thereafter 
plaintiff seised the mortgaged property and dis- 
posed of it "under the terms of the chattel 
mortfage," and realized therefrom more than 
sufficient to pay the notes. Held, that the reply, 
construed most strongly against plaintiff, was 
an admission of the taking by plaintiff of the 
property mortgaged other than the engine. 

[Ed. Note. — For other cases, see Pleadins^ 
Cent Dig. gg 354-355 ; Dec. Dig. g 177.*] 

5. Plbadino (g 36*)— AnxissiONB. 

The answer construed most strongly against 
defendant admitted that whatever property 
was taken was lawfully disposed of under the 
terms of the chattel mortgage, so as to estop 
defendant from claiming credit for any greater 
amount than was received, in absence of fraud. 
[Ed. Note. — ^For other cases, see Pleading. 
Cent Dig. gg 81-86; Dec. Dig. g 36.*] 

Error to District Court, La Plata Goanty ; 
Charles A. Pike, Judge. 

Action by tb« Aultman & Taylor Machin- 
ery Company against Reese Forest Jndf- 
ment for defendant and plaintiff brings er- 
ror. Reversed and reauinded. 

Perkins ft Main, of Durango, for plalnttfT 
in error. Russell ft Reese, of Darango, for 
defendant In error. 
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KIK6, J. Plaintiff lii error, as pUii&tiff 
below, brought Its action oeainat the defend- 
ant OB fire i>romi88ory notes for the prlnd' 
pal sum of ?6oO set forth Ifa baac Terba: To 
this complaint defendant filed, his answer 
oonslBtlng of five separate defenses. The 
first was a denial of Immaterial averments, 
and did not state facts sufficient to constitute 
a defense. The fourth alleged a res(Hsslon 
of the sale of an ebgirie, in payment of which 
tbe promissory notes were given, bat this 
illlegatlon was not supported by the proof, 
and this defense will not be farther noticed. 
The second, third, and fifth defenses alleged, 
in different forms, payment of the notes. 
The second alleged that the notes Were giv- 
en In payment of the purchase price of a 
certain engine sold by the plaintiff to the 
defendant July 20, 1901 ; that to secure pay- 
ment of said notes defendant, at the time 
of making them, executed a certain chattel 
mortgage, whereby he mortgaged to plain- 
tlfl the said engine, together with horses, 
wagon, threshing machine, and other person- 
al property, of the reasonable value of f2,- 
600; that some time In 1902 the plaintiff 
seized said property so mortgaged, and dis- 
posed of the same under the terms of the 
Chattel mortgage, and realized therefrom 
more than sufficient to pay the notes, with 
interest and charges. The third defense al- 
leged the execution and delivery of the notes 
and chattel mortgage In part payment of the 
purchase price of said engine, aubstantiaUy 
as in the second defense, and alleged that at 
some date unknown to the defendant plain- 
tiff seized the property covered by said mort- 
gage, and sold the same^ and out of the pro- 
ceeds of such sale realized more than $1,000, 
by reason of which, defendant alleged, the 
notes bad been fully paid and satisfied. The 
fifth defense alleged that the notes had been 
wholly paid and satisfied, but there was no 
evidence to support this allegation, otherwise 
than as alleged in the second and third de- 
fenses. 

By its reply plalnOff admitted that the 
notes were given in part payment of the 
purchase price of an engine sold by plaintiff 
to the defendant on the date of tbe said 
notes, and that, to secure the same, the de- 
fendant executed bis chattel mortgage "up- 
on property described in said second de- 
fense"; that plaintiff took possession of 
said property under the. mortgage, and sold 
the same in accordance with the laws of 
Kansas where the contracts were made and 
tbe property situated, and denied each and 
every otlier allegation of all tbe defenses. 

Tbe due execution and deUvery of the 
notes for a good consideration baring been 
admlUed, defendant assumed the burden of 
proof, and opened and closed the case. The 
cnly evidence upon the part of the defendant 
was thot given by himself wherein he stat- 
ed that he had executed tbe notes at Barn- 
ard, Kan., iB payment tot a •compound en- 



gine purdiased from tbe plaintiff taereiii; 
tliat tb« purchase price was $1,200 or $1,260; 
tliat be traded in a small engine at an agreed 
price of $400, and had assigned certain prom- 
issory notes for $200 ; that he used the new 
engine a short time, after which he left It 
behind a abed on his fatl^r's place, and de- 
parted from the state; and that it was not 
damaged witlt die exception of being greasy. 
He also stated that he left in Kansas some 
other property consisting of team and wa{^ 
ons, harness, tank, and some farm imple- 
ments, tbe value of which be did not know, 
but estimated at abont $300. There was no 
evidence to show that any of this property, 
aside from the new engine, was covered 
by the mortgage, or taken by tbe plaintiff. 
Plaintiff's testimony showed that the chattel 
mortgage included nothing but the engine; 
that about 15 months after the notes were 
given and. several of them were past due 
plaintiff foreclosed the mortgage; that the 
sheriff acted as its agent, went to the farm, 
fbond the eaglne exposed to the weather, 
took it to Barnard, posted four notices of 
sale to take place ten days thereafter, and 
at such public sale struck off said property 
to tbe plaintiff for the sum of $60, that be- 
ing the highest bid made, and that this 
amount, less the expense, was credited upon 
one of the promissory notes. There was no 
evldencie offered upon the part of either the 
plaintiff or the defendant as to the reason- 
able value, or market value, of the engine at 
the time when and place where it was sold or 
elsewhere. The chattel mortgage provided 
that, upon default, plaintiff might take the 
property and sell it at the best price to be 
obtained at public sale, giving 16 days' no- 
tice thereof by posting in one or more pub- 
lic places in the town where the sale was 
to be made, or at private sale, with or with- 
out notice The evidence showed that four 
notices were posted in the township, one of 
which was in the town of Barnard, where 
the sale was to be made. Tbe statute of 
Kansas provides that, upon foreclosure of a 
chattel mortgage, public notice of the sale 
shall be posted for ten days In four public 
places. 

[1] The contention of the plaintiff is that 
notice in conformity with the statute is suf- 
ficient, and made the sale valid, notwith- 
standing th6 terms of the mortgage; while 
appellee contends that tbe notice must have 
been given in conformity with the mortgage, 
and, further, that the evidence does not show 
that the notices were posted either for th^ 
full ten days or in four public places. In 
that respect the evidence of plaintiff was un- 
satisfactory. Inasmuch as the statute does 
t»ot forbid a sale under conditions provided 
In a chattel mortgage, the public sale should 
have been made upon tbe. notice provided iu 
the chattel mortgage, to wit, 15 days. Denny 
V. Van Duseu. 27 Kan. 437; Reynolds v. 
Thomas, 28 Kan. 810. For failure to gly4 
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due notice tbe sale was not good as a public 
sale, under the conditions of tbe mortgage; 
and while tbe mortgage also provides that 
the property may be disi>osed of at prlrate 
sale, with or without notice, and that at any 
sale the mortgagee may become the purchas- 
er of the property, the attempted sale was 
not private. 

[2] And both upon reason and authority 
we think the bid at such sale without due 
notice should not be held to measure the 
amount for whldi the defendant should have 
credit upon the notes; but that he would 
be entitled to credit for the reasonable value 
of the said engine, which would be the mar- 
ket value thereof at the time and place of 
aate. Jones on Chattel Mortgages, I 793; 
Walte V. Dcnnison, 61 IlL 319; Kelly v. Mc- 
Garty, 75 Kan. 818. 88 Pa& 882; McConnell 
T. People, 84 III. 683. 

[3] The court, by its instruction, submitted 
the cause to the Jury upon the theory that 
the issues made were that plaintiff had 
wrongfully converted the engine which was 
really mortgaged, together with a large 
quantity of other personal property which 
was not mortgaged nor taken at all, and 
that, therefore, defendant must be allowed 
credit as against the notes for the value of 
all such property, which credit had not been 
given. But no such issue was made by the 
pleadings. The issue as in fact made by 
the answer and the replication is, not that 
tiie property was unlawfully converted, to 
the use of the plaintiff, but that, having beea 
aeised and sold under the terms of the chat- 
tel mortgage, the plaintiff realized thereby 
a sum In excess of the indebtedness repre- 
sented by the notes. The case was so snb- 
initted, in part at least, upon the holding of 
the court that plaintiff's replication admitted 
the mortgaging and the taking under the 
mortgage of this additional personalty. 

[4, 6] The reply construed most strongly 
against the plaintiff may be said to consti- 
tute an admission by it of the taking of 
such additional property. On the other 
hand, the answer construed most strictly 
against the defendant is an admission that 
whatever property was taken was lawfully 
disposed of under the terms of the chattel 
mortgage, and thereby the defendant would 
be estopped from claiming credit for any 
greater sum than was received, in the ab- 
sence of charges of firaud, actual or con- 
structive. 

It is obvious that the cause was submitted 
to the jury upon Instructions which neither 
covered tbe Isf-'ies as made by the pleadings, 
nor the facts as disclosed by the evidence, 
even if the pleadings are to be considered as 
amended to conform to the evidence. De- 
fendant had no right in Justice or equity to 
have the valne of his personal property, 
,wliidi was neither mortgaged to nor tak«i 
by the plaintiff, considered as against his 



debt evidenced by ttie Botea. While, on tb« 
other hand, under, the evidence, the engine 
was not disposed of as provided by the chat- 
tel mortgage^ and therefore the defendant la 
not limited to the amount for whidi the 
same was bid in by the plainttfT, and which, 
presumptively at least, was not a fair valne 
of the engine; but be is oititled to its fair 
and reasonable market valne at the time 
when and the place where disposed of, oe 
to the amount derived therefrom by the 
plaintiff at private sale, if so sold, at a fair 
price after reasonable diligence. But as to 
such value there la no evidmce. 13ie Judg- 
ment is reversed, and the cause remanded 
for a new trial, with permission to both 
plaintiff and defendant to amend their plead* 
Ings as they may be advised. . 
Beversed and remanded. 

(23 Oolo. App. US) 
KORBIS V. KELSEY, 
(Court of Appeals of Colorado. March lOt 
1913.) 

L JcnaMBIlT (i 17*)— PBOOESS to SU7F0BT-> 

Sebvice bt Publication— Scfuciekcy or 

ATFIDAVIT— SlATXUENT OF POSI OmCB AO- 
OBX88. 

Where the affidavit upon which an order of 
publication of sammona was made stated that 
defendants' "residence" was unknown, instead 
of stating that his post office address was un- 
known, the judgment was invalid. 

[Ed. Note— For other cases, see Jodement^ 
Cent. Dig. U 26-33, 422 ; Dec Dig. | 17.*] 

2, Taxation (i 761*>->Tax Saus— Norcor- 

noUOUS TBACT& 

Where noncontiguous tracts of land wei« 
sold en masse at a tax sale for a gross sum, the 
sale was invalid, and tbe tax deed showing sucb 
facts was void on its face. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. H 1509, 1610-1513; Dec Dig. 1 

3. Taxation (| 962*)— Tax Salks— Postin* 
or Tax List— SurncisNCT or AmoAviT. 

An affidavit by tbe treasurer that for four 
weeks prior to a tax sale he kept posted con- 
tinuously near the front door of bis office, and 
in plain public view, a complete printed list of 
all property offered for sale, with the excep- 
tion of the amended list, which was posted for 
one week as provided by law, was not a sub- 
stantial compliance with Mills' Ann. St §| 
3882, 3883, and 3885, which requires proof that 
the notice stated where and when the sale would 
take place, that so much of tne described prop- 
erty would be offered on which taxes for the 
specified years had not been paid, as should 
be necessary to pay such taxes, and that the 
notice was posted in a conspicuous place on or 
near the outer door of tbe office or building 
commonly used as the office of the treasurer. 

[Ed. Note.— For other cases, see Taxation, 
Cent Dig. { 1342; Dec Dig. { 6«2.*] 

Appeal from District Oonrt, PhllUpe Conn* 
ty ; H. P. Burke, Judge. 

Action by W. D. Kelsey against Harrison 
Norris. From, a decree for plaintiff, defondp 
ant appeals. Affirmed. 

Munson & Munson, of Sterling, for a.ppe\- 
lant John F. Mail, of Denver, for appellees 
Bennett A Walrod, of Holyoke* amicus cnrlte. 
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MOBGAN, J. On rebearing granted by the 
Supreme Court Appeal . from a Judgment 
and decree for possession of land sold for 
taxes and setting aside certain tax deeds In 
the Phillips district court, In favor of ai^?el- 
lee, whose complaint was met by an answer 
relying on the tax deeds and on a Judgment 
quieting title to the property Involved, and 
to which answer the appellee replied that 
the deeds and the judgment were void, and 
asked that they be set aside. 

[t] The apijellant asks a reversal, present- 
ing the validity of these Instruments for the 
consideration of this court. The Judgment 
was Invalid, because the affidavit upon which 
the order of publication of summons was 
made states that the residence of the de- 
fendants is unknown, Instead of stating that 
their post office address Is unknown. To 
state that the residence Is unknown Is not 
in strict compliance with a statute that re- 
quires an affidavit for publication of sum- 
mons to state that the post office address Is 
unknown. In the case of Empire Ranch & 
Cattle Co. V. Gibson, 129 Pac. 520, In which 
the affidavit stated that the residence of the 
defendant was unknown, but did hot state 
that the post office address was unknown, this 
court held that the Judgment was void. See, 
also, Empire Co. v. Howell, 22 Cblo. App. 
389, 125 Pac. 592; Empire Co. v. Coldren, 
51 Colo. 115, 117 Pac. 1005, In which col- 
lateral attack is sufficiently discussed; 
Lougee V. Beeney, 22 Colo. App. 603, 126 Pac. 
1102 ; Empire Co. v. Saul, 22 0)10. App. 605, 
127 Pac. 123. 

[I] One of the two tax deeds la void on Its 
face, because it shows that noncontiguous 
tracts of land were sold en masse for a gross 
sum. This deed describes two tracts of land 
that could not be contiguous under the gov- 
ernment survey, and then states that they 
were offered and sold to the' county for a 
gross sum of money. Such a tax deed has 
been held to be void on its face in the cases 
ot Emerson t. Shannon, 28 Colo. 274, 47 Pac. 
302, 58 Am. St Rep. 232 ; Webber v. Wanne- 
maker, 39 Colo. 425, 89 Pac. 780; Whitehead 
v. Callahan, 44 Colo. 396, 99 Pac. 57; Page 
T. Gillett 47 Colo. 289, 107 Pac. 290 ; Clark 
T. Huff, 49 Colo. 197, 200, 112 Pac. 542; 
Hughes V. Webster, 62 Colo. 475, 122 Pac 
789; Camahan v. Hughes (Sup.) 125 Pac. 
116; Inman v. White, 21 Colo. App. 429, 
122 Pac. 65 ; Kit Carson Land C5o. v. Rosen- 
berry, 21 Colo. App. 439, 122 Pac. 72 ; Foster 
T. Clark, 21 Colo. App. 192, 121 Pac. 130; 
Jlemlng v. Howell, 22 Colo. App. 382, 125 
Pac. 551 ; Vanderpan v. Pelton, 22 Colo. App. 
387, 123 Pac. 960. 

[3] The other tax deed is void, because 
the affidavit of the treasurer concerning the 
posting of the tax list and notice was wholly 
insufficient This affidavit by the treasurer 
states that for four weeks prior to the tax 
sale, which occurred on the 9th day of De- 
cember, 1895, "I kept posted continuously 



near, the front door of my office, and li^ 
plain view of the public, a complete printed 
list of all property offered for sale on that 
aforesaid day, with the exception of the 
amended list, which was posted for one week, 
as provided by law." This affidavit was de- 
fective and insufficient, and was not in sub- 
stantial compliance with sections 3882, 3883; 
and 8885, Mills' Ann. Stat, In force at that 
time. An affidavit of the treasurer, in sub- 
stantial compliance with the statute, is a 
prerequisite to a valid tax deed. The In- 
sufficiency of the affidavit herein consists 
in the absence of a statement as to what 
his posted notice contained, concerning where 
and when the sale would take place, that so 
much of the property described would be 
offered at public sale on which taxes for the 
spedfled year, or years, had not been paid, 
as should be necessary to pay said taxes, 
Interest and penalties. Keeping "posted con- 
tinuously near the front door of his office 
and In plain view of the public" is not In 
compliance with a statute requiring the post- 
ing to be "In a conspicuous place on or near 
the outer door of the office or building com- 
monly used as the office ot the treasurer." 
Ftom this defective affidavit it appears the 
treasurer posted nothing more than "a com- 
plete printed list of aU the property offered 
for sale on that aforesaid day." This would 
not mean that he posted tlie notice of the 
time, place, manner, and purpose of the sale, 
tnit only the printed list of tJie property. 
This was not sufficient- Our- courts have 
considered • some features of this affidavit 
la the following cases: Bertha Gould M. & 
M. Co. V. Burr, 31 Colo. 264, 73 Pac. 36; 
American Bond Oo. v. Hopkins, 46 Colo. 460, 
104 Pac. 1040. 
Judgment affirmed. 

CUNNINGHAM, P. J., and KING and 
HURLBUT, JJ., concur. BELL, J., does not 
Piirticlpat& 



ST. LOinS & S. F. R. CO. v. BILBX. 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(Byllabus by the Court.) 

1. Cabbieks (85 62, 158»)— Commerce (J 8*)— 
Tbanspobtation of Livb Stock — Irteb- 
state Shipments — Limited Liabilitt — 
State Regulations. 

On account of the passage of the Act of 
Congress of June 29, 1906, c. 3391, 34 Stat 
584 (U. S. Comp. St Supp. 1911, p. 1284), the 
state, under its police power, has ceased to 
have the authority to pass acts relative to con- 
tracts made by carriers pertaining to inter- 
state shipments, and section 9 of article 23 
(section 358, Williams' Anno. Const.) of the 
Constitution of this state applies only to in- 
trastate shipments (following Adams ExpiresB 
Co. V. Croninger, 226 U. S. 491, 33 Sup. Ct 
148, 57 L. Ed. — , decided by the Supreme 
Court of the United States on January 6, 
1913). 
(a) As to interstate shipments, the common- 
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Uw liability of the carrier for the safe carriage 
of property may be limited by a special con- 
tract with the shipper, where such contract, 
beiiiK supported by a consideration, is reason- 
able and fairly entered Into by the shipper, and 
does not attempt to corer losses caused by the 
Begligence or misconduct of the carrier (fol- 
lowing Adams Express Co. t. Croninger, su- 
pra). 

(b) As to intrastate shipments, only such 
contracts as are made between the carrier and 
the shipper pursuant to rules and regulations 
adopted by the Corporation Commission of this 
state are valid. 

(c) All contracts or bills of lading made or 
issued by carriers as to intrasUlte shipments, 
which are inconsistent with the rates, charges. 
classi6cations, rules, and regulations adopted 
by the Corporation Commission of this state, 
are void. 

[Ed. Note.— For other eases, see Carriers, 
Cent Dig. {| 195-206%, 663-667, 680-703 V^, 
708-710, 718, 718V4; Dec. Dig.Jf 62, 158;* 
Commerce, Cent. Dig. | 5; Dec. Dig. { 8.*] 

2. Appkal and Ebbor (S 692*)— Cabriebs (( 
227*)— iJviDENCE CS 474, 568»)— Teial « 
260*) — Tbanspobtation or Livi Stock — 
Damages— IssuEs^lNSTBUcnoNs. 

The petition claimed, as one of the grounds 
for damages, "rough and indifferent handling," 
by which the "cattle were badly bruised." 
Over the objection of the defendant (plaintiff 
in error), the plaintiff (defendant in error) was 
permitted to prove that the cattle were badly 
bruised, which was caused by being lugged 
about in the cars and jammed against the sides 
of the cars and ends of the same. H«li, not 
to be reversible error nnder the issues as 
framed. 

(a) To lay a foundation for the admission of 
evidence as to the value or damage to cattle, it 
is sufficient to show that the witness' knowl- 
edge was that of a cattle raiser or dealer,, and 
by pricing the same at the time the cattle al- 
leged to have been damaged were placed on 
the market; the witness stating that he knew 
the market price. The weight of the opinion 
or statement as to such price then given is for 
the jury. 

(b) The I/ive Stock Reporter, which was 
sought to be introduced in evidence in order to 
show the market quotations of cattle, neither 
having been made a part of the record nor the 
part thereof specially sought to be introduced, 
this court; on review, is unable to determine 
whether any error prejudicial to the right of 
the plaintiff in error was committed, and, un- 
der such circumstances, the alleged error can- 
not be considered on review here. 

(c) AlUiongh the instruction which was ask- 
ed on the part of the plaintiff in error, but re- 
fused by the trial court, may correctly define 
the law applicable to tbe issue or issues in 
the case, yet, if the subject upon which the in- 
struction was requested is fully covered in the 
general charge, no reversible error will operate 
on account of the refusal of the trial court to 
give same. 

[Ed. Note. — For other rases, see Appeal and 
Error, Cent. Dig. ff 2905-2009; Dec. Dig. f 
692;* Carriers, Cent Dig. $| 232. 953-956; 
Dec. DiR. 5 227;* Evidence, Cent. Dig. §5 2196- 
2219, 2:W2-2H!)4: Dec. Dig. §!! 474, 568:* Trial, 
Cent Dig. Sg 651-659 ; Dec. Dig. S 260.*] 



Error from Huehes County Conrt; P. W. 
Gardner, Judge. 

Action by N. V. Bilby against tbe St Louis 
ft San Francisco Railroad Company. Judg- 
itient for plaintiff, and defendant brings er- 
ror. Affirmed. 



W. F. Erana, of St Ixtnts, Ho., and B. A. 
Kleinacbmldt and E. H. Foster, both of Ok- 
laboma City, for plainttff In error. Lewis 0. 
LawBon, of Holdenvillei, for defendant In er- 
ror. 

WILLIAMS, J. This proceeding In errof 
was commenced to review the judgment of 
the trial court, wherein tbe defendant in er- 
ror, as plalntiir, bad sued tbe plaintiff In er- 
ror, as defendant, to recover damages on a 
certain shipment of cattle delivered to tbe 
railroad company at Holdenville, OkL, on 
April, 6, 1909, to be delivered by said carrier 
at tbe National Stock Yards, 111. 

For convenience in this opinion, tbe plaln- 
tiff will be referred to as shipper, and tbe 
defendant as carrier. 

Tbe carrier answered by general denial 
and further as follows : 

"Defandant admits that on April 6, 1909, 
it received a shipment of cattle from tbe 
plaintiff for tran.sportation from Holdenville. 
OkL, to National Stock Yards, 111., but avers 
that at said time this defendant bad two 
rates for tbe transportation of live stock, 
to wit, a rate at carrier's risk and a reduced 
rate under a contract limiting tbe liability of 
tbe carrier, and that plaintiff bad tbe option 
of shipping said stock at either of said 
rates ; that plaintiff elected to ship said cat- 
tle at tbe reduced rate, and requested, in 
writing, the transportation of said cattle at 
such reduced rate under tbe terms of a con- 
tract limiting tbe liability of tbe carrier; 
that said contract among otber things, pro- 
vided: "Tbe shipper acknowledges that h« 
bas had tbe option of sblpptng the live stock 
at carrier's risk at a higher rate, or under 
this contract at a lower rate, and that he 
baa elected to make this contract and ac- 
cept the lower rate. Tbe evidence that the 
shipper, after a full understanding hereof, 
agrees to this contract and all the limitationa 
and provisions herein contained is bis si^. 
nature hereto.' 

"The defendant agreed to transport said 
cattle under tbe terms of said contract limit- 
ing tbe liability of the carrier ; said written 
contract providing for the transportation ot 
said cattle was duly executed by plaintiff 
and defendant and a copy of tl^ same is 
hereto attached and for certainty marked 
Exhibit A and made a part of this answer. 

"Defendant avers that It is provided In 
said contract as follows: '(a) Live stock is 
not to be transported or delivered within any 
specified time, nor in season for any particu- 
lar market The company shall not be lia- 
ble for delay caused by storms, raius, failure 
of engines, cars, or machinery, obstructions 
to the track, or from any cause whatever.' 

"Defendant further avers that it is pro- 
vided in said contract as follows: '(b) Tbe 
company shall not be responsible for any 
death, loss, or injuries sustained by tbe live 
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stock from any defect In the cars, overload- 
ing of cars, escaping of live stocfe, or because 
the live stock are wild, unruly, or weak, or 
maiming each other or themselves, or from 
fright, crowding, heat, or suffocation, (c) 
Ko agent of this company has authority to 
waive, modify, or amend any llmitatioD or 
■provision of this contract, or to furnish any 
special kind of cars, or to furnish cars at 
any fixed time, or to agree to transport the 
live stock by apy certain train, or within 
any fixed time, or to reach any particular 
market, which the company hereby express- 
ly declines to do.' 

"And this defendant avers that said cattle 
were transported to National Stock Yards, 
lU., in the ordinary and usual course of 
transportation, and defendant further avers 
that, under the terms of said contract, it is 
only required to transport said cattle by its 
regular freight trains, and by Its first trains 
moving toward the point of destination, 
which defendant avers it did. 

"Defendant avers that It was provided in 
said contract executed for the consideration 
above mentioned as follows: '(d) As a con- 
dition precedent to recovery of damages for 
any death, loss, InJnry, or delay of the live 
stocli, the shipper shall give notice In writ- 
ing of his claim to some general officer of the 
company or the nearest station agent or the 
agent at destination, and before the live 
stock Is mingled with other live stock, and 
within one day after Its delivery at destina- 
tion, so that the claim may be promptly and 
fully investigated, and a failure to comply 
with this condition shall be a bar to the 
recovery of any damages for such death, 
1088, injury, or delay.' 

"And defendant avers that said plaintiff 
wholly failed to give any notice of any claim 
for injury to such stock to aity of the per- 
sons mentioned in said contract within one 
day after the delivery of said stock at its 
destination, and before said stock was min- 
gled with otbw live 'Stock, and defendant be- 
lieves such failure on the part of the plaln- 
tlfl is a bar to any recovery in this action." 

Afterwards an amendment was filed by the 
shipper to his original petition, by. which 
be claimed the additional sum of $214.60 by 
reason of the depredation in the price of the 
eattle on account of the delay In shipment 

The shipper demurred to the portion of 
the answer hereinbefore set out, which is 
referred to as paragraph 2. The order of 
the conrt thereon is as follows : 

"The conrt sustains the demurrer of the 
plaintiff to 80 much of the second paragraph 
of the defendant's answer as seeks to make 
the company not liable for failure of en- 
gines, class of machinery, obstrucUons to the 
track, or for any cause whatever ; the court 
sustains the demurrer of plaintiff to ao 
much of the second paragraph of defendant's 
answer as seeks' to make It a condition pre- 
cedent to the recovery of damages for any 



death, loss, or injury or delay of live stock. 
that notice In writing of such claim should 
be given within one day after its delivery 
at destination; the limitation being regard- 
ed by the court as not reasonable, to which 
the defendant excepts." 

In due time the shipper filed a reply deny- 
ing : " * * • That, at the time of the 
shipment mentioned in plaintiff's petition, 
the plaintiff was offered his option by de- 
fendant of shipping said cattle at a rate at 
carrier's risk, or a reduced rate under a 
contract limiting the liability of the car- 
rier. Plaintiff admits signing a bill of lad- 
ing, but says that be did not have time or 
opportunity to read same, and that he was 
not acquainted with the contents of same, 
and that he was not told by the agent of 
the defendant that there were provisions in 
said bin of lading, seeking to limit defend- 
ant's liability. Plaintiff further says that, 
when he signed said bill of lading, he did 
not know, nor was he advised, that there 
was a provision requiring hint to give notice 
of. damage or Injury within one day, and 
that said provision is unreasonable; but 
plaintiff avers that he did give notice to de- 
fendant of the said injury at the ear Uest pos- 
sible moment; that said notice was given, 
as plaintiff beUeves, within one day from the 
arrival of said stock at Its destination." 

This was an interstate shipment, and the 
question arises as to the validity of the pro- 
vision requiring notice within one day after 
the delivery of said cattle as a condition 
precedent to recovery. 

[1] Section 9, art. 23 (section 358, WllUama' 
Anno. Cionst.), of the Constitution of this 
state, is as follows: 

"Any provision of any contract or agree- 
ment, express or implied, stipulating for no- 
tice or demand other than such as may b« 
provided by law, as a condition precedent 
to establi^any claim, demand, of liability, 
shall be null and void." 

Unless the state^ by action of Congress, 
has ceased to have juTisdictlon of such mat- 
ters as to Interstate shipments, this provi- 
sion applies and renders the provision of the 
bill of ladlBg for such' notloe void. Western 
Union Telegraph Co. v. Crawford, 29 Oltl. 
143, 116 Pac. 925, 35 L. B. A. (N. S.) 930; 
Gray v. ReUable Ins. Ca, 26 Okl. 692, 110 
Pac. 728. 

In Adams Express Oo. v. Groninger, 226 

U. 8. 491, 33 Snp. Ct 148, 67 L. Ed. , 

decided by the Supreme Court of the United 
States on January 6, 1913, in an opinion by 
Mr. Justice Lurton, it is said: 

"The answer relies upon the act of Con- 
gress of June 29, 1906 [34 Stat 684, C. 8591 
(U. 8. Comp. St Supp. 1911, p. 1284)], being 
an act to amend the Interstate Commerce 
Act of 1887 [Act Feb. 4, 1887, e. 104, 24 
Stat 379 (U. S. Comp. St 1901, p. 3154)], 
as the only regulation applicable to an In- 
terstate shipment, and avers that the llmit»- 
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tlon of value, declared In Its bill of lading, 
was valid and obligatory under that act 
This defense was denied. This constitutes 
the federal question and gives this court 
Jurisdiction. • • • 

"The question upon which the case must 
turn Is whether the operation and effect of 
the contract for an Interstate shipment, as 
shown by the recdpt or bill of lading, is 
governed by the local law of the state, or 
by the acts of Congress regulating interstate 
commerce. 

"That the constitutional power of Congress 
to regulate commerce among the states and 
with foreign nations comprehends power to 
regulate contracts between the shipper and 
the carrier of an Interstate shipment, by de- 
fining the liability of the carrier for loss, 
delay, injury, or damage to such property, 
needs neither argument nor citation of au- 
thority. 

"But it is equally well settled that, until 
Congress has legislated upon the subject, 
the liability of such a carrier, exercising its 
calling within a particular state, although 
engaged in the business of Interstate com- 
merce, for loss or damage to such property, 
may be regulated by the law of the state. 
Such regulations would fall within that large 
class of regulations which it is competent for 
a state to make in the absence of legislation 
by Congress, growing out of the territorial 
jurisdiction of the state over such carriers, 
and its djaty and power to safeguard the 
general public against acts of misfeasance 
and nonfeasance committed within its limits, 
although Interstate commerce may be Indi- 
rectly affected. Smith v. Alabama, 124 U. 
S. 465 [8 Sup. Ct. 564, 31 L. Ed. 508]; New 
York, etc., Railroad v. New York, 165 U. S. 
628 [17 Sup. Ot. 418, 41 L. Ed. 853]; Chi- 
cago, Milwaukee Ry. Co. v. Solan, 169 V. 8. 
133, 137 [18 Sup. Ct 289, 42 L. Ed. 688]; 
Richmond, etc., Ry. v. Patterson Co., 160 U. 
S. 311 [18 Sup. Ct 335, 42 Ia Ed. 759]; 
Cleveland, etc., Ry. v. Illinois, 177 U. S. 514 
[20 Sup. Ct 722, 44 L. Ed. 868]; Pennsyl- 
vania Railroad v. Hughes, 191 U. S. 477 [24 
Sup. Ot. 132, 48 L. Ed. 268]. In the Solan 
Case, cited above, it was said of such state 
legislation : 

" 'They are not In themselves, regulations 
of interstate commerce, although they con- 
trol, in some degree, the conduct and the 
liability of those engaged in such commerce. 
So long as Congress has not legislated upon 
the particular subject they are rather to 
be regarded as legislation in aid of such 
commerce, and as a rightful exercise of the 
police power of the state to regulate the 
relative rights and duties of all persons and 
corporations within its limits.' 

"In that case the court upheld the validity 
of an Iowa statute which made void every 
'contract receipt, rule or regulation, which 
shall exempt any railway from liability as 
a common carrier, which w^ould exist had 



no contract receipt, rule or regulation been 
made or entered into.' 

"The contract there involved was for trans- 
portation of cattle with a drover In charge, 
and the shipper had signed a contract limit- 
ing the liability to himself or the drover to 
$500 for injury to the person of the drover. 
Proof was offered that this limitation was 
the consideration for a reduced rate of trans- 
portation. 

"In Pennsylvania Railroad v. Hughes, 191 
U. S. 477, 487, 491 [24 Sup. Ct 132, 48 U 
Ed. 268], there was involved a bill of lading 
in all essentials Identical with the one here 
concerned, whereby It was stipulated that 
In consideration of a reduced rate of freight 
the shipper should receive, in case of neg- 
ligent loss, the agreed value declared In the 
receipt The shipment was made in New 
York, where the stipulation was valid, to a 
point In Pennsylvania, where such a limita- 
tion was invalid. The loss occurred In the 
latter state; and the Supreme Court of the 
state upheld a judgment for the full value, 
declaring the limitation invalid as forbidden 
by the public policy of that state. That 
case came to this court upon the contention 
that the Pennsylvania court in refusing to 
limit the recovery to the valuation agreed 
upon, had denied to the railroad company a 
right or privilege secured to It by the In- 
terstate Commerce Law. But this court aa 
to that said: 

"'It may be assumed that under the broad 
power conferred upon Congress over inter- 
state commerce, as defined in repeated deci- 
sions ' of this court. It would be lawful for 
that body to make provision as to contracts 
for Interstate carriage, permitting the car- 
rier to limit it* liability to a particular sum 
in consideration of lower freight rates for 
transportation. But, upon examination ot 
the terms of the law relied upon, we fail 
to find any such provision therein. The sec- 
tions of the interstate commerce law relied 
upon by the learned counsel for plaintiff in 
error [Act Feb. 4, 1887, c. 104] 24 Stat at I*. 
379, 882 [U. S. Comp. St 1901, p. 3154], [Act 
March 2, 1889, c. 382] 26 U. S. Stat at L. 
855 [U. S. Comp. St Supp. 1911, p. 1289], 
provide for equal fadUtles to shippers for 
the Interchange of traflSc; for nondiscrimina- 
tion in freight rates; for keeping schedules 
of rates open to public inspection; for post- 
ing the same in public places, with certain 
particulars as to charges, rules, and regu- 
lations; for the publication of joint tariff 
rates for continuous transportation over one 
or more lines, to be made public when di- 
rected by the Interstate Commerce Com- 
mission; against advances In joint tariff 
rates, except after ten days' notice to the 
Commission; against reduction of joint tariff 
rates, except after three days' like notice: 
making it unlawful for any party to a joint 
tariff to receive or demand a greater or lees 
compensation for the transportation of prop- 
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erty between points, as to which a joint 
tariff Is made different than Is specified In 
the schedule filed with the Commission; giv- 
ing remedies for the enforcement of the fore- 
going provisions, and providing penalties for 
their violation; making It unlawful to pre- 
vent continuous carriage, unless made in 
good faith for some necessary purpose with- 
out intention to evade the act, shall prevent 
the carriage of freights from being treated 
as one continuous carriage from the place 
of shipment to the place of destination. 

" 'While under these provisions it may be 
said that Congress has made it obligatory to 
provide proper facilities for interstate car- 
riage of freight, and has prevented carriers 
from obstructing continuous shipments on in- 
terstate lines, we look in vain for any regu- 
lation of the matter here in controversy. 
There is no sanction of agreements of this 
character limiting liability to stipulated val- 
uations; and, until Congress shall legislate 
upon It, is there any valid objection to the 
state enforcing its own regulations upon the 
subject, although it may to this extent in- 
directly affect interstate commerce contracts 
of carriage?' 

"In view of the decisions of this court in 
the two cases last referred to, we shall as- 
sume that this case is governed by them, un- 
less the subsequent legislation of Congress 
is such as to Indicate a purpose to bring con- 
tracts for Interstate shipments under ' one 
uniform rule of law not subject to the vary- 
ing policies and legislation of particular 
states. 

"The original Interstate Commerce Act of 
February 4, 1887, was extensively amended 
by the Act of June 29, 1906, 34 Statutes at 
Large, 584. We may pass by many of the 
changes and amendments made by the litter 
act as not decisive, and come at once to the 
far more Important amendment made In the 
twentieth section, an amendment bearing di- 
rectly upon the carrier's liability or obliga- 
tion under Interstate contracts of shipment, 
and generally referred to as the Carmack 
Amendment * • • 

"This amendment came under considera- 
tion in Atlantic Coast Line v. Riverside Mills, 
219 U. S. 186 [31 Sup. Ct. 164, 55 L. Ed. 167, 
81 L. R. A. (N. S.) 7]; but the opinion and 
judgment was confined to that provision of 
the act which made the Initial carrier liable 
for a loss upon the line of a connecting car- 
rier, the property having been received un- 
der a bill of lading which confined the lia- 
bility of the Initial carrier to loss occurring 
upon Its own line. 

"The significant and dominating features 
of that amendment are these : 

"First It affirmatively requires the initial 
carrier to Issue 'a receipt or bill of lading 
therefor,' when It receives "property for 
transportation from a point In one state to 
a point In another.' 

"Second. Such initial carrier is made 'lia- 
ble to the lawful holder tbereof for any loss, 



damage, or Injury to sndi property caused 
by if 

"Third. It is also made liable for any loss, 
damage, or injury to such property caused 
by 'any common carrier, railroad, or trans- 
portation company to which such property 
may be delivered, or over whose line or 
lines such property may pass.' 

"Fourth. It aflSrmatlvely declares that "no 
contract, receipt, rule, or regulation shall ez- 
empt such common carrier, railroad, or trans- 
portation company from the liability hereby 
imposed.' 

"Prior to that amendment, the rule of car- 
rier's liability for an Interstate shipment of 
property, as enforced In both federal and 
state courts, was either that of the general 
common law as declared by this court and 
enforced in the federal courts throughout the 
United States (Hart v. Railroad, 112 U. S. 
381 {5 Sup. Ct 161, 28 L. Ed. 717]), or that 
determined by the supposed public policy 
of a particular state (Pennsylvania Railroad 
V. Hughes, 191 U. S. 477 [24 Sup. Ct 132, 48 
L. Ed. 268]), or that prescribed by statute law 
of a particular state (Chicago, etc.. Railroad 
V. Solan, 169 U. S. 133 [18 Sup. Ct 289, 42 
L. Ed. 688]). 

"Neither uniformity of obligation nor of 
liability was po.'isible until Congress should 
deal with the subject The situation was 
well depicted by the Supreme Court of Geor- 
gia in Southern Pacific Railway Co. v. Cren- 
shaw [5 Ga. App. 675] 63 S. E. 865, where 
tliat court said: 

"'Some states allowed carriers to exempt 
themselves from all or a part of the com- 
mon-law liability by rule, regulation, or 
contract; other did not The federal courts 
sitting In the various states were following 
the local rule; a carrier being held liable 
in one court when, under the same state of 
facts, he would be exempt from liability 
in another. Hence this branch of Interstate 
commerce was being subjected to such a 
diversity of legislative and judicial holding 
that it was practically impossible for a ship- 
per, engaged In a business that extended be- 
yond the confines of bis own state, or a 
carrier whose lines were extensive, to know 
without considerable investigation and trou- 
ble, and even then oftentimes with but little 
certainty, what would be the carrier's ac- 
tual responsibility as to goods delivered to 
It for transportation from one state to an- 
other. The congressional action has made 
an end to this diversity, for the national 
law is paramount and supersedes all state 
laws as to the rights and liabilities and ex- 
emptions created by euch transaction. This 
was doubtless the purpose of the law; and 
this purpose will be effectuated and not 
impaired or destroyed by the state courts' 
obeying and enforcing the provisions of the 
federal statute, where applicable to the fact 
in such cases as shall come before them.' 

"That the legislation supersedes all the 

regulations and policies of a particular 
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state upon tbe saiqe subject results from Its 
general character. It embraces the subject 
of the liability of the carrier Under a bill 
of lading which he must Issue, and limits 
his power to exempt himself by rule, regu- 
lation, or contract. Almost every detail of 
.the subject Is covered so completely that 
there can be no rational doubt but that Con- 
gress Intended to take possession of the 
subject and supersede all state regulation 
with reference to it Only the sllenoe of 
Congress authorized the exercise of the po- 
lice power of the state upon the subject of 
such contracts. But, when Congress acted 
in such a way to manifest a purpose to ex- 
ercise Its conceded authority, the regulating 
power of the state ceased to exist North- 
ern Pacific Ry. V. State of Washington, 222 
U. S. 370 132 Sup. Ct 160, 56 L. Ed. 237] ; 
Southern Railway v. Reld, 222 U. S. 424 [32 
Sup. Ct 140, 56 li. Ed. 2571; Mondou v. BaU- 
road, 223 U. S. 1 [32 Sup. Ct 169. 56 h. 
Ed. 327, 38 L. R. ▲. (N. &) 44]; Michigan 
Central Railroad v. Vreeland [227 U. S. 59, 
33 Sup. Ct 192, 57 L. Ed. — ], Just dedded. 

"To hold that the Uablllty therein declar- 
ed may be Increased or dimtnished by local 
regulation or local views of public iwUcy 
will either malce the provision less than 
supreme or indicate that Congress has not 
shown a purpose to take possession of the 
subject The first would be unthinkable, 
and the latter would be to revert to the un- 
certainties and diversities of rulings which 
led to the amendment The duty to issue 
a bill of lading, and the liability thereby 
assumed are covered In full; and, though 
there is no reference to the effect upon state 
regulation. It Is evident that Congress in- 
tended to adopt a uniform rule, and relieve 
such contracts from the diverse regulation 
to which they had been theretofore subject. 

"What is the liabUity imposed upon the 
carrier? It is a liability to any holder of 
the bill of lading which the primary carrier 
.is required to Issue 'for any loss, damage, 
or Injury to such property caused by it,' or 
by any connecting carrier to whom the 
goods are delivered. The suggestion that an 
absolute liability exists for every loss, dam- 
age, or injury, from any and every cause, 
would be to make such a carrier an abso- 
lute Insurer and liable for unavoidable loss 
or damage, though due to uncontrollable 
forces. That this was the intent of Congress 
is not conceivable. To give such empliasls 
to the words 'any loss or damage' would be 
to Ignore the qualifying words 'caused by It* 
The liability thus Imposed is limited to 'any 
loss, injury, or damage caused by It or a 
succeeding carrier to whom the property 
may be delivered,' and plainly Implies a lia- 
bility for some default In its common-law 
duty as a common carrier. 

"But it has been argued that the nonex- 
clusive character of this regulation is mani- 
fested by the proviso of the section, and 
that Bta^ leglsUition upqn ths same .subject 



a not superseded, and tbat tbe bolder of 
any such bill of lading may resort to any 
right of action against such a carrier con- 
ferred by existing state law. This view is 
untenable. It would result in the nuUlflca- 
tlop of tfie regulation of a national subject, 
and operate to maintain the confusion of 
the diverse regulation which it was the pur- 
pose of Congress to put an end to. 

"What this court said of the twenty-sec- 
ond section of this act of 1906 in the case 
of Texas & Pac. By. v. Abilene Cotton Mills. 
204 U. S. 426 [27 Sup. Ct S50, 51 L. Ed. 
553, 9 Ann. Cas. 1075], is applicable to this 
contention. It was claimed that that section 
continued In force all rights and remedies 
under the common law (w of her statutes. 
But this court said of that contenticm, what 
must be said of the prorisa In the twentieth 
section, that It was 'evidently only intend- 
ed to continue In existence sncb other rights 
or remedies for the redress of some specific 
wrong or injury, whether given by the In- 
terstate Commerce Act, or by state statute, 
or common law, not, inconsistent with tlie 
rules and. regulations prescribed by the pro- 
visions of this act' Again It was said of 
the same dause, in the same case, that It 
could 'not In reason be construed as con- 
tinuing in a shipper a common-law right 
the exiatoice of which would be inconsistent 
with, the provisions of the act In other 
words, tbe act cannot be said to destroy it- 
self.' 

"To construe this {nrovlso as preserving to 
the holder of any such bill of lading any 
right or remedy which be may have had 
under existing federal law at the time of his 
action gives to It a more rational interpre- 
tation than one which would preserve rtght« 
and remedies under existing state laws, for 
tbe latter view would cause tbe proviso 
to destroy the act itself. One illustration 
(Tould be a right to a remedy against a suc- 
ceeding carrier, in prefereno«i to proceeding 
against the primary carrier, fbr a loss or 
damage Incurred upon the line of the for- 
mer. The liability of such succeeding carrier 
In tbe route would be tliat Imposed by this 
statute, and for which the first carrier 
mteht have been made liabla 

"We come, now to the question of the va- 
lidity of the provision In the receipt or bill 
of lading limiting liability to the agreed 
value of $50, as shown therein. This limit- 
ing clause is In these words : 

" 'In consideration of tbe rate charged for 
carrying said property, which is regulated 
by the value thereof and is based upon a 
valuation of not exceeding 9B0, unless a 
greater value is declared, the shlnter agrees 
that the value of said property is net more 
than $50, unless a greater value is stated 
herein, and that the company shall not be 
liable in .any .event for more than the value 
so stated, nor for more than $50, if no value 
Is 'Stated herein.' 

"The aoB^et- states that tbe achedulea 
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wbkh the expftss ooinpuny had fllea vrltb 
the Interstate Commerce Commisalon «taowed 
rates bastid' upon vsluations, and tbaf the 
lawful and ' estaibllshed rate tor snch a- ship-' 
ment as- that made by the plaintiff from 
Cincinnati to Axi^sta, having a value' not 
in excess of $50, was 25 cents, while for the. 
same package. If its value had been declared 
to be. 9120, the amount for which the plain- 
tiff ones as the actual value, the lawful 
charge, according to the rate filed and pub- 
lished, would have been 56 centa. It Is fur- 
ther averred that the package was sealed, 
and its contents and actual value unknown 
to the defendant's agent . . 

"That no inquiry was made as. to the ac- 
tual value Is not vital to the fairness of the 
agreement In this case. The receipt wb^ch 
was accepted .showed that the charf^e made 
xFas based upon a valuation of $50, unless a 
greater value should be stated therein. The 
knowledge of the shipper that the rate was 
based upon the value Is to be presumed from 
the terms of the bill of lading and of the 
published schedules filed with th« Commis- 
sion. That presumption is strengthened by 
the fact that, across the top of tbt» bill of 
lading, there was this statement In bold 
type: 'Tbls company's charge is based up- 
on the value of the property, which must be 
declared by the shlpiier.' 

"That a common carrier cannot exempt 
himself from liability for his own negligence 
or that of his servants is elementary. York 
Co. v. Central Kailroad, 3 Wall. 107 [18 
Ij. Ed. 170]; Kallroad Co. v. Lockwood, 17 
Wall 367 [21 L. Ed. 627]; Bank of Ken- 
tucky V. Adams Express Co., 93 V. S. n'4 
[23 Ij. E4 872] ; Hart v. Pennsylvania BaU- 
road, 112 V. S. 331. 338 [5 Sup. Ct 151, 28 
L. Ed. ilTi. The rule of the common law 
did not limit his . liability to loss and dam- 
age due to his own . negligence, or that of 
his servants. That rule went beyond thlis, 
and he was liable for any loss or damage 
which resulted from human agency, or any 
cause not the act of God or the public ene- 
my. But the rigor of this liability might 
be modified through any fair, reasonable, 
and Just agreement with the shipper which 
did not include exemption against the neg- 
ligence of the carrier or his servants. The 
Inherent rlglif to receive a compensation 
commensurate with the risk Involved the 
right to protect himself from fraud and Im- 
position by reasonable rules and regulations, 
and the right to agree upon a rate propor- 
tionate to the ■»-alue of the property trans- 
ported. 

"It has therefore become an estabUshed 
rule of the common law, as declared by this 
court In many cases, that such a carrier 
may by a fair, open, just, and reasonable 
agreement limit the amount recoverable by 
a sbljiper In ease of loss or damage to an 
agreed value, made for the purpose of ob- 
taining the lower of two or more rates .of 
charges proportioned to the amount of the 



irlsk. York Co. v. Ballroad, 8 Wall. 107 [18 
L. Ed. 170}; BaUroad v. Lockwood, 17 WaU. 
.337 {21 L. Ed. «27] ; . Hart v. PpnnsylvanU 
Railroad, cited above; Phoenix Ins. Co. v. 
Erie Trans. Ca, 117 TJ. S. 312, 322 [6 Sup. 
at 1176, 28 Ii. Ed. 873) ; Steam Co. v. Phe- 
nli Ins; Co., 129 U. S. 397, 442 [9 Sup. Ct 
469, 32 L. Ed. 788] ; New York, etc., By. v. 
Estill, 147 U. S. 591, 610 [13 Sup. Ct 444, 
37 L. Ed. 292] ; Primrose v. W. U. Telegraj* 
Oa, 164 U. S. 1, 16 [14 Sup. Ct 1098, 38 L. 
Ed; 883]; Chicago, etc.. By. v. Solan, 169 U. 
S. 133, 185 [18 Sup. Ct 2fi9, 42 L. Ed. 688]; 
Calderon v. Steamship Co., 170 U. S. 272, 
278 [18 Sup, Ct 688, 42 L. Ed. 10331; Penn- 
sylvania Ballroad v. Hughes, 191 U. S. 477, 
485 [24 Sup. Ct 132, 48 L. Ed. 268]. 

"That aucb a carrier might fix bis charges 
somewhat In proportion to tbe value of 
the property la quite as reasonable and Just 
aa a rate measured by the character of tbe 
shipment The principle Is that the charge 
should bear some reasonable relation to tbe 
responsibility, and that tbe care to be ex- 
ercised shall be in some degree measured 
by the bulk, weight character, and value 
of the property carried. 

"Neither is it conformable to plain prin- 
ciples of justice that a shipper may under- 
state the value of his property for the pur- 
pose of reducing the rate, and then recover 
a large . value in case of loss. Kor does a 
limitation based upon .an agreed value for 
the purpose of adjusting the rate conflict 
with any sound principle of public policy. 
The reason for tbe legality of such agree- 
ments is well stated in Hart v. Pennsylvania 
Ballroad, cited above, where It is said: 

" 'The limitation as to value has no tend- 
pncy to exempt from liability for negli- 
gence. It does not Induce want of care. 
It exacts from the carrier the measure of 
care due to the value agreed on. The car- 
rier is bound to respond in that value for 
negligence. The compensation for carriage 
is based on that value. Tbe shipper la es- 
topped from saying that the value is great- 
er. The articles have no greater value, for 
the purposes of the contract of transport 
tation, between the parties to that contract 
The carrier must respond for negligence up 
to that value. ' It Is just and reasonable 
that such a contract, fairly entered" into, 
and where there is no deceit practiced on 
the shipper, should be npbeMi There Is no 
violation of public policy. On tbe contrary, 
it would be nnjust and unreasonable, and 
would be repugnant to the soundest princi- 
ples of fair dealing and of the freedom of 
contracting, and thus in conflict with public 
policy. If a ship|)er should be allowed to 
reap the. benefit of the contract If there is no 
loss, and to repudiate It in cose of loss.' 

"The statutory liability, aside , from re- 
sponsibility, - for the default of a connecting 
carrier in the route, is not beyond the lia- 
MUty imposed by. tbe common law, as that 
body of law applicable to carriers has been 
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Interpreted by this court as well a»' many 
conrts of the states. Greenwald v. Barrett, 
199 N. Y. 170, 175 [92 N. E. 218, 35 L. R. A. 
(N. S.) 971]; Bernard v. Adams Express 
Co., 205 Mass. 254, 259 [91 N. E. 325, 327, 
28 li. E. A. (N. S.) 293, 18 Ann. Cas. 351]. 
The exemption forbidden Is, as stated In the 
case last cited, 'a statutory declaration that 
a contract of exemption from liability for 
negligence Is against public policy and void.' 
This is no more than this court, as well. as 
other courts administering the same general 
common law, have many times declared. In 
the same case, just such a stipulation as 
that here Involved was upheld; the court 
saying: 

"'But such a contract as we are consid- 
ering In this case is not an exemption from 
liability for negligence In the management 
of property within the meaning of the stat- 
ute. It Is a contract as to what the prop- 
erty Is, In reference to its value. The pur- 
pose of it is not to change the nature of the 
undertaking of the common carrier, or limit 
his obligation in the care and management of 
that which is intrusted to him. It is to de- 
scribe and define the subject-matter of the 
contract, so far as the parties care to define 
It, for the purpose of showing of what value 
that is which comes Into the carrier's pos- 
session, and for which he must account In 
the i)erformance of his duty as a carrier. It 
Is not In any proper sense a contract ex- 
empting him from liability for the loss, dam- 
age, or injury to the property, as the ship- 
per describes It In stating Its value for the 
purpose of determining for what the carrier 
shall be accountable upon his undertaking, 
and what price the shipper shall pay for the 
service, and for the rlsli of loss which the 
carrier assumes.' 

"In Greenwald v. Barrett, cited above, the 
same conclusion was reached as to the na- 
ture of the liability Imposed and the pur- 
port of the exemption forbidden; the court, 
among other things, saying : 

" "The language of the enactment does not 
disclose any Intent to abrogate the right of 
common carriers to regulate their charges 
for carriage by the value of the goods, or to 
agree with the shipper upon a valuation of 
the property carried. It has been the uni- 
form practice of transportation companies In 
this country to malce their charges dependent 
upon the value of the property carried ; and 
the propriety of this practice and the legal- 
ity of contracts signed by the shipper, agree- 
ing upon a valuation of the property, were 
distinctly upheld by the Supreme Court of 
the United States In Hart v. Pennsylvania R. 
B. Co., 112 U. S. 331, 341 [5 Sup. Ct 151, 156 
(28 L. Ed. 717)], • • •' 

"That a carrier rate may be graduated 
by value, and that a stipulation limiting re- 
covery to an agreed value made to adjust 
the rate is recognized by the Interstate Com- 



nierce Oouunlaeton, see [la le Released Bates] 
13 Interst Com. B. 550. 

"We tb^efore reach the conclusion that 
the provision of the act forbidding exemp- 
tions from liability imposed by the acts is 
not violated by the contract here In Ques- 
tion." 

In Chicago, Burlington & Quincy Bailway 
Company v. Miller, 226 U. S. 513, 33 Sap. Ct. 

155, 57 L>. Ed. , and Chicago^ St Paul, 

Minneapolis & Omaha By, Co. v. Latta, 226 

U. S. 519, 33 Sup. Ct 155, 57 L. Ed. , 

decided by the Supreme Court on the same 
date, the case of Adams Express Co. v. Cro- 
nlnger, 226 U. S. 491, 33 Sup. Ct 148, 57 
li. Ed. — , Is followed and the same rule 
announced. 

It follows from the foregoing authorities 
that on account of the passage of the Hep- 
bum Act by Congress on June 29, 1006 (34 
Stat 684, c. 3591 [U. S. Comp. St Supp. 
1911, p. 1284]), the state under its police pow- 
er has ceased to have the authority to pass 
acts relative to contracts made by carriers 
relating to Interstate commerce, and that 
section 9, art 28 (section 358, Williams* 
Anno. Const), of the Constitution of this 
state, applies only to Intrastate shipments. 

This court. In many instances, h^s held 
that the common-law liability of the carrier 
for the safe carriage of property may be lim- 
ited by a special contract with the shipper, 
where such contract ts supported by a con- 
sideration, is reasonable and fairly entered 
into by the 'shipper, and does not attempt to 
cover losses caused by the negligence or mis- 
conduct qf the carrier. St Louis & S. F. B. 
Co. V. Copeland, 23 Oltl. 837, 102 Pac. 104; 
Patterson v. M., K. & T. By. Co., 24 Okl. 74T, 
104 Pac. 31 ; M., K. & T. By. Co. t. Davis, 24 
Okl. 677, 104 Pac. 34, 24 L. B. A. (N. S.) 
866; St Louis & S. F. B. Co. v. Cake, 25 
Okl. 227, 105 Pac. 322; Chicago, B. I. * P. 
By. Co. V. Wehrman, 25 Okl. 147, 105 Pac 
328; M., K. & T. By. Co. v. Hancock, 26 
Okl. 254, 109 Pac. 220; M., K. T. By. Co. v. 
Hancock & Goodbar, 20 Okl. 265, 109 Pac 
223; Midland A'alley B. Co. v. Ezell, 29 Okl. 
40, 116 Pac. 163; St L. & S. F. E. O. v. 
Young, 30 Okl. 588, 120 Pac 999; C, E. 
L & P. By. Co. et al. v. Spears, 31 Okl. 469, 
122 Pac 228; St Louis & S. F. B. Co. v. 
Ladd, 124 Pac 461; C, B. I. ft P. By. Co. v. 
Conway, 125 Pac. 1110. In all these cases 
the contract of shipment was entered Into 
prior to the erection of the state. The deci- 
sions of the Supreme Court of the United 
States were controlling in the construction 
of said contracts, and were followed by this 
court In deciding said cases. As to the eases 
arising since the erection of the state, where 
the contracts relate to interstate shipment, 
the same autliority governs. As to Intrastate 
shipments a different rule applies. 

Section 18, art 9 (section 23i, Williams' 
Anno. Const par. 1), of the Constitution ot 
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tbls 8t«t«, .proTldies; "All rates, cbarges, 
daasificatloDBi rules and regulationa adopted, 
or acted upon, by any sncb company incon- 
sistent with tbose prescribed by tlie C!ommi»- 
slon, within the soope of Ita authority, shall 
bb nnlawfnl and void." 

It is not contended that the Commission 
has prescribed any rach mlea for the entering 
Into of such contracts relative to intrastate 
■hlpments; and therefore contracts entered 
Into between a shipper and a carrier in this 
state, relating to an Intrastate shipment lim- 
iting the common-law liability of the car- 
rier for the safe carriage of property, even 
thoush such contract be supported -by a con- 
sideration, and fairly entered into between 
the shipper and the carrier, the same would 
be void ; and any provision in any such con- 
tract between the shipper and the carrier re- 
lating to intrastate shipments, stipulating for 
the notice or demand as a condition preced- 
ent to establish any claim, demand, or lia- 
bility of such shipper for breach of contract, 
is alsb void. The court sustained the de- 
murrer of the plaintiff to certain parts of 
the second paragraph of the defendant's an- 
swer. No assignment or speclflcatlon of er- 
ror as to this action, relative to the demur- 
rer, Is made in the brief as required by rule 
25 of this court, and the same Is therefore 
waived. 

The following speclflcatlons of error are 
presented lior onr consideration: (1) In 0Ter> 
ruling plaintiff in error's demurrer to the 
evidence. (2) In denying plaintiff in error's 
request for a peremptory instruction. (3) 
In admitting certain evidence on the part 
of defendant in error. (4) In excluding cei^- 
taln evidence offered by plaintiff in error. 
(5) In refusing to glvp the following instruct 
tton : "It you find that the cattle arrived at 
the National Stock Xards, 111., In a- damaged 
condition, that alone will not warrant a re- 
covery by the plaintiff. Before you can find 
for the plaintiff, you must be able to find, 
from a fttir preiMnderance of the evidence, 
the further fact that the damaged condition 
was caused by and was the direct and proxi- 
mate result of some act of negligence on the 
part of the defendant; and, unless you so 
find, you will find for the defendant." 

The first and second specifications of er- 
ror will be considered together. 

[2] 1. In the brief of the plaintiff in error, 
it is said : "ThU petition proceeds upon the 
theory that the defendant is liable in dam- 
ages on account of failure to deliver the live 
stock, shipped by plaintiff, at destination 
within time for the market of a certain day. 
If In fact the shipping contract is to be con- 
sidered of any binding efficacy, section 6 
thereof is a sufficient answer to plaintiff's 
demand." Section 5 of said contract is set 
out as paragraph 2 in the answer. 

If the failure to deliver within a reason- 
able time, so as to reach a particular mar- 
iut, is occasioned by the negligenctt or acts 



o| omission on the part of the carriw. It is 
liable regardless of any contract to the con- 
trary. The carrier la liable for delay oc- 
casioned- by -failure of engines, cars, machin- 
ery, obstructions of the track, or for any 
cause whatever,, where such Intervening 
cause results from the negligence or act of 
omission on the part of .the ^ carrier. The 
evidence, as disclosed by the record, present- 
ed a question for the determination of the 
Jury. 

2. Under the third spedficatlon of error, 
the question as to the admission of the fol- 
lowing evidence is presented for review: "Qi. 
State to the Jury what condition those' cat- 
tle were In. A. They were badly bruised, 
gaunted up, and gored, where they had hook- 
ed and horned one another, and made long 
scars and marks on them, and several show- 
ed where they had been badly handled In 
the cars. (Defendant objects to the evidence, 
or any evidence going to show that the dasa- 
age is caused by the cattle goring one an- 
other. They cannot expect damages for the 
qattle goring one another. Objection sus- 
tained^ Defendant reads live stock contract 
to the court Objection sustained so far as 
the witness has testified about the cattle gor- 
ing one .another.) Q. State the condition of 
the cattle as to bruises. If there were any. 
A. They were badly bruised. Q. What caus- 
ed this? (Defendant objects, as being In- 
competent and Irrelevant Objection over- 
ruled, to which ruling of the court the de- 
fend^t excepts.) A. Being lugged about in 
the car& Being Jammed against the sides 
and ends of the cars." This was not error 
under Issues as framed in the trial court. 

It is also insisted that the carrier is not 
Uable for damages tp the live stock shipped 
because of the inherent nature of the an- 
imals inflicting injury upon one another; 
that, if such liability may be incurred in 
any instance, by the terms of the contract 
the carrier in this case is not liable. 

Section 4 of the contract, which Is set out 
in paragraph "b" of the answer, does not 
relieve the carrier from the duty of fur- 
nishing proper cars; and tf it furnishes de- 
fective cars on account of which the cattle 
are injured, or the injury is caused by such 
negligence, It cannot contract with the ship- 
per so as to relieve itself from the conse- 
quence of such acts. As to overloading of 
cars, if the loading is done by the slilppcr, 
where such is permitted by law, then thnt Is 
his negligence and not of the carrier. But 
if the cattle are placed in the stock pen,<!. 
and the loading is done by the employes of 
the carrier, and by its negligence the cars 
are overloaded, it cannot relieve itself from 
such negligence by contract Likewise, if 
the live stock escape from cars as a result 
of the negligence of the carrier, the same 
rule applies. If. the live stock are injured 
on account of being wild, unruly, or weak, 
or malm each other or themselves, or from 
fright, crowding, heat, of suffocation, sucti 
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InJnrlM remltbig therefrom being proximate 
to no act or omission of tbe carrier, tben 
nnder aald contract the carrier would not be 
Uable. St. liOnls ft 8. r. R. Oo^ t. Copland, 
anpra. 

Am to lertatn evidence on the part of tbe 
MdppCT relating to the value of the cattle, 
tbe witness stated that he knew the value 
of tbe cattle on the market, and then stated 
what the value was. He afterwards stated 
that he based this opinion upon statements 
made to him by a Uve stock purchaser at 
tbe stock yards, the point of destination; 
and the record shows that the witness was 
a cattleman with knowledge as to cattle. 

In St Louis ft San Francisco Ry. Oo. v. 
Oowell, 127 Pac: 1063, paragraph 1 of the 
•yllabns is as follows: "To lay a foundation 
for the admission of evidence as to the value 
of millinery goods kept for sale In stores, 
it is sufficient to show that the witness' 
knowledge was that of a dealer In such 
goods, and by pricing same at tbe time she 
made the purchase of tbe lot in controversy. 
Tbe weight of the opinion tben given is for 
tbe jury." This was sufficient predicate for 
the admission of the evidence; the question 
as to its weight being for tbe Jury. 

8. As to tbe fourth assignment of error 
relative to the Live Stock Reporter, the rec- 
ord recites that It is made a part thereof, 
and identlfled as Ezblbit B; but it appears 
not to have, in fact, been made a part of 
tbe record. Tbe record recites: "Q. I read 
from this paper tbe following sentence, and 
ask you to state — (PlalntifT objects to de- 
fendant reading from this paper, as It has 
not been proven to be an authoritative paper. 
Objection sustained as to so much of the 
reading as states the price sold for and tbe 
number of cattle.)" No exception seems to 
have been reserved. "Q. I will ask you to 
state whether, as a matter of fact, they were 
common ordinary Oklahoma Tale ESnd Steers. 
(Objected to as leading. Objection sustain- 
ed, to which ruling of the court the defend- 
ant excepts.)" The witness was Introduced 
on the part of the defendant (plaintiff in 
error) ; and, the question clearly being lead- 
ing, it was within the discretion of the trial 
court to sustain the objection on that ground. 
At another part of tbe record we find the 
following: "Q. Mr. Bilby, I hand you the 
Dally live Stock Reporter, which the re- 
porter has marked defendant's Exhibit B, 
and call your attention to the date of April 
10, 1009, and call your attention to the left- 
hand column on the front page, which has 
been marked with an Indelible pencil, and 
ask you to state If that does not show the 
sale of your cattle? (To which the plaintiff 
objects because It is Incompetent and imma- 
terial. Objection sustained, to which tbe 
defendant excepts.)" We fall to find in tbe 
record this exhibit or it Identified in such 
a way as we can determine what the defend- 
ant was seeking to offer, and for that reason 



we are nnaMe to determine wliettier tte 
trial court committed error. Tbe bnrden !• 
OB the plaintiff in error to show error. Tate 
V. Stone, 130 Pae. 296, recently decided by 
this court, but not yet officially reported; 
section 56S0, Comp. Laws of Oklahoma 1909L 

4. As to the fifth specification of error, 
the instruction eonqilained of seems to cor- 
rectly define the law; but this subject ap- 
pears to have been fully covered in tbe gen- 
eral charge, and, tbat being the case^ the 
actton of tbe trial court in that respect was 
free from error. Goalgate Co. v. Hurst, 25 
OU. 588, 107 Pac 657; Kingfisher Nat Bank 
et al. V. Johnson, 22 Okl. 22S, 98 Pac. »13; 
attzens* Bank v. Gamett et aL, 21 OkL 200, 
95 Pac 755l 

Tbe Judgment of the lower court Is af- 
firmed. All the Justices concur. 

' ■ ■ ■ ^ (K Okl. S54) 

SEMINOLE TOWNSITE CO. t. TOWN OP 
SKMINOLR et aL 

(Supreme Court of Oklahoma. March 11< 
1913.) 

(Syllahu* by the Court.) 

1. MUNICIPAI. CORPORATIO.SS ({ 323*)— ORDI- 
NANCES— PBESUMED Validitt. 

When a municipality, acting within the 
scope of its authority, has passed an ordinance, 
it is preBumptively valid: and before a court 
will be justifled in hoMing it invalid it should 
be manifest that the discretion imposed on the 
municipal authorities has been abused by the 
exercise of the power conferred in an arbi- 
trary manner. 

[EJd. Note.— For other cases, see Municipal 
Corporations, Cent Dig. {{ 842-846; Dec. Dig. 
{ 323.*] 

2. Appeal and Ebbob ({ 767*)— Assionvknts 
OF Ebbob— Rbvibw. 

An assignment of error will not be review- 
ed, unless that part of rule 25 (95 Pac. viii) 
of this court is complied with which requires. In 
effect, that the brief of plaintiff in error shall 
contam an abetract or abridgment of the tran- 
script, setting forth the material parts of the 
pleadings, proceedings, facts and documents up- 
on which be relies, together with such other 
statements from the record as are necessary to 
a full understanding of the questions presented 
to this court for decision, so that no examina- 
tion of tbe record itself need be made in this 
court. 

(Rd. Note.— For other esses, see Appeal and 
Error, Cent Dig. | 3092; Dec Dig. i 757.*1 

Dunn, J., dissents. 

Error from District Court, Seminole Oowi- 
t7; Robt M. Ralney, Judge. 

Action by the Seminole Townsit* Com- 
pany against the Town of Seminole and the 
members of its Board of Trustees and Clerk 
to enjoin the enforcement' of an ordinance 
providing for the construction of sidewalks 
in front of various lots owned by plaintiff 
in a certain town. Judgment for defendants, 
and plaintiff brings error. Affirmed. 

See, also, 130 Pac 1100. 

Lydick ft Bggermaa, of Shawnee, tor plain- 
tiff In error. Wlllmott ft Dean, of Wewoka, 
for defendants in error. 
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KANE, J. This was an action «6niinenee4 
by tte pldlntlff In error, plaintiff beltrw, 
against the defendants In error, dcff^ndants 
below, for the purpose of enjoining the en- 
forcement of a certain town ordinance, which 
provides for the construction of sidewalks In 
front of various lots owned by the plaintiff 
In the town of Seminole. The court below 
granted a temporary Injunction, which, up- 
on full hearing, it declined to make perma- 
nent, and it Is to reverse this action of th€ 
court that this proceeding In error was com- 
menced. 

Counsel for plaintiff in error contend that 
the ordinance attacked Is void, for the rea- 
son that It Is unreasonable, oppressive, extor- 
tionate, confiscatory, and discriminative, and 
so Indefinite and uncertain as to be inca- 
pable of being understood. In answer to this 
counsel for the defendants In error say: 
"We do not dispute that ordinances of such a 
town, to be valid, must not be unreasonable, 
oppressive, extortionate, or discriminatory, 
and must be so definite and certain as to be 
capable of being understood. The main ques- 
tion here is a question of fact, which was 
properly before the trial Judge on the affida- 
vits introduced. Tliat question was: Are the 
facts and drcnmstances such at Seminole 
that a court of eqnlty would be warranted 
In sweeping aside the act of the board of 
trustees of the town of Seminole and sub- 
stltutinK its judgment in its stead, saying 
that,, under tiie circumRtances, the trustees 
had acted unrea^nably, and that the ordi- 
nance was open to the objections urged in the 
bill?" Counsel state the salient features of 
the case with substantial accuracy. 

[1] We think there Is evidence rea.soiiably 
tending to flupport the action of the court be- 
low. That being so, this court would not be 
Justified In setting It aside. This well-estab- 
Usbed general rule Is specially applicable to 
the class of cases now under consideration. 
In the case of IjO Feber v. Village of West 
Allls, 119 Wis. e08, 07 N. W. 203, 100 Am. 
St. Rep. 017, the ordiuauce was attacked on 
the ground of unreasonableness. The court 
said: "It is perfectly well settled in this 
state, as in most others, that municipal cor- 
porations ate not comidetely beyond Judicial 
review and control, even in the exercise of 
the Jurisdiction and discretion delegated to 
them by the I>glslature. True that discre- 
tion must and will be accorded broad scope 
and great deference. The honest judgment 
of mimlcipal authorities as to what is promo- 
tive of the public welfare must ordinarily 
control, although not In accord with the 
views of the courts. Nevertheless the dele- 
gation of legislative power to subordinate 
political subdivisions of the state la solely 
for public purixmea, and must be exercised 
with reference to them. If an act be so re- 
mote from every such purpose that no re- 



lation thereto can within human reason be- 
discovered, such -act must be deemed excMd- • 
ed from the delegation. To that extent, then, 
courts will inquire into the purpose am) pol- 
Ucy of municipal conduct, and will hold un- 
authorized and invalid acts which are wholly 
unreasonable." 

All the authorities called to our attention 
are to the effect that It requires a clear and 
distinct case to justify a court in holding aa- 
ordlnance Invalid, when the municipality Is 
acting within the scope of its power. A's 
was said by Duffle, C, in the case of Peterson 
V. Stote, 79 Neb. 132, 112 N. W. 306, 14 L. 
K. A. (N. S.) 202, 126 Am. St. Bep. 651: "It 
is a general rule -that the determination of 
the question whether or not an ordinance is 
reasonably necessary for ttie protection of life 
and property within the city is committed. In 
the first instance, to the municipal authori- 
ties thereof by the Legislature. When they 
have acted and passed an ordinance, it is 
presumptively valid ; and before a court will 
be justified in holding their action invalid 
the unreasonableness or want of necessity of 
such measure for the public safety and for 
the protection of life. and proi)erty should be 
clearly made to appear. It should be mani- 
fest that the discretion Imposed on the munic- 
ipal authorities has been abused by the ex- 
ercise of the power conferred by acting In an 
arbitrary manner." 

In the case at bar there la the direct evi- 
dence of several disinterested witnesses to 
the effect that the improvements provided 
for by the ordinance in question are reaaon- 
al)iy necessary to a town ihe size and impor- 
tance of Seminole. This evidence is clear 
and convincing; but, even If we were in 
doubt on the riucstion, we would be Inclined 
to defer to the discretion and judgment of 
the mmiicipfll authorities. 

[2] There Is an assignment of error to the 
effect that the ordinance involved is so indef- 
inite and uncertain as to be incapable of 
beiuK understood, but, as a copy thereof i^ 
not pet out in the abstract by counsel for 
either party, as required by rule 25, the court 
cannot pass upon that assignment without an 
examination of the record Itself; and there- 
for we decline to review it. Rule 25 Is to the 
effect that the brief of plaintiff in error shall 
contain an abstract or abridgment of the 
transcript, setting forth the material parts of 
the pleadings, proceedings, facts, and docu- 
ments upon which he relle.s, together with 
such other .^itateraents from the record as are 
necessary to a full understanding of the 
questions presented to this court for decision, 
so that no examination of the record Itself 
need be made in this court 

Finding no error in the record, the Judg* 
ment of the court below Is affirmed. All the 
Justices concur, except DUNN, J., who dla- 
aenta. 
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SHMINOIiB TOWNSITB CO. t. TOWN OF 
.SEMINOLE «t al. 

(Supreme Court of Oklahoma. Match 11, 
1913.) 

fByUohtu ly the Oovrt.) 

FoBMEB Decision Contbollino. 

Affirmed on the authority of Seminole 
TowDsite Co. v. Town of Seminole et al. (No. 
2^204) 130 Pac. 1098, handed down thig term. 

Dunn, J., dissenting. 

Error from District Court, Seminole County; 
Bobt M. Rainey, Judge. ' 

Action by the Seminole Townsite Company 
against the Town of Seminole and others. 
Judgment for defendants, and plaintiff brings 
error. Affirmed. 

I^diclc & Eggerman, of Shawnee, for plaintiS 
in error. Willmott & Dean, of Wewoka, for 
defendants in error. 

BkANE, J. The qnesUong inyolved in this 
case seem to be the same as in No. 2,204, Sem- 
inole Townsite Co. v. Town of Seminole et al., 
130 Pac. 1098, the opinion in which has just 
been handed down. Upon the authority of 
that case the judgment of the court below is af- 
firmed. All the Justices concur, except DUNN, 
Jn who dissents. 

(36 OU. 689} 

EBET V. KRAUSat 

(Supreme Court of Oklahoma. March 11, 
1913.) 

(SylUtbut by tk« Court.) 
Appkai, and Bbbob (S 757») — Baixr — Ab- 

STBACT OF TRANSCBIPT. 

Affirmed on account of failure of plaintiff 
in error to comply with rule 25 of this court 
(96 Pac viii). 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. { 3092; Dec. Dig. { 757.*] 

EiFror from District (xjurt, Okfuskee Coun- 
ty ; John Carnthers, Judge. 

Action by W. H. Ebey as receiver, etc., 
against M. W. Krause. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

Clinton A. Galbraith, of Ada, for plaintiff 
in error. 

KANE, J. This was an action by the 
plalntitr below as recelTer of an insolvent 
banlt against the defendant, an Incorporator 
and stockholder thereof, to enforce against 
him his statutory liability to the creditors 
and depositors of the bank growing out of 
that relation. As stated In the brief of coun- 
sel for plaiutifl in error (there is no brief 
on behalf of defendant in error), the court 
below found that the defendant in error, 
while he had been an Incorporator and origi- 
nal subscriber to the capital stock of the 
Insolvent corporation, bad sold out his stock, 
and therefore relieved himself of liability, 
aad decreed In his favor accordingly. As 
stated by counsel, the assignments of error 
relied upon "present but one question, and 



tkat Ui really the only questlm- In this case^ 
namely. Did the defendant In error relieve 
himself of the obligations be asstmied by 
subscribing for the capital stock and becom- 
ing one of the incorporators, officers, and di- 
rectors of the insolvent corporation by the 
action he claims to have taken?" It Is ob- 
vious that, in order to review that question, 
It would be necessary to examine the record 
and the evidence upon which tbe court be- 
low based its conclusion. 

Rule 25 of this tourt (95 Pac. vlll) requires 
that tbe brief of tbe plaintiff in error "shall 
contain an abstract or abridgment of the 
transcript, setting fortb the material parts 
of the pleadings, facts and documents upon 
which he relies, together with such other 
statements from the record as are necessary 
to a full understanding of the questions pre- 
sented to this court for decision, so that no 
examination of the record itself need be made 
In this court" And it further provides that: 
"A party need not include in his abstract 
all tbe evidence in support of a claim on bis 
part that it does not show or tend to show 
a certain fact, but when such a question Is 
presented, the adverse party shall prtnt so 
much of the evidence as he claims to havw 
tliat effect" Tbe brief In the instant case 
is entirely wanting in all of the foregoing 
particulars. For failure to comply with tbe 
rule quoted, the court declines to review tbe 
assignments of error set oat in tbe brief. 

The judgment of the court below Is there- 
fbre affirmed. All tbe Justices concnr, ex- 
cept WILLIAMS and DUNN, JJ., absent. 



VAUGHN V. STATE. 

(Criminal Court of Appeals of Oklahoma. 

April 5, 1913.) 

(8yllahu$ ly the Court.) 

Cbiminai. Law (| 778*) — Tbial — Irsthuo- 

TioNs — Rules of Evidence. 

An instruction in the following language: 
"If, after considering all the evidence, you are 
morally certain of the innocence of the de- 
fendant, then it is your duty to acquit him. 
Otherwise, convict him." HsM error, because 
it places the burden of proof on the defendant 
to establish bis innocence, and deprives him 
of the benefit of the presumption of innocence, 
which prevails until he is proven guilty beyond 
a reasonable doubt 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. S| 1846-1852, 1S54-1857, 1960, 
1067; Dec. Dig. f 778.»] 

Error from Pawnee County Court ; Fred S. 
Liscum, Judge. 

A. J. Vaughn was convicted of violation of 
tbe prohibition law, and brings error. Re- 
versed and remanded. 

Orton & McNeill, of Pawnee^ for plaintiff 
in error. Cbas. West, Atty. O^, and Smitb 
O. Matson, Asst Atty. Orau, for the state. 

DOYLE!, J. Plaintiff in error was convict- 
ed of having in bis possession whisky with 
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the uDiawfnl Intent to Ttolat* pKovlsioaB of 
the prohtbiUon law, and was on July 8, ldl2, 
in accordance with the verdict of thQ jury, 
sentenced to be confined in the county Jail 
for 30 days, and pay a fine of 1350. To re- 
verse this Judgment an appeal on case-made 
was perfected. 

Defendant's oonnsd contend that the court 
misdirected the Jury, to the prejudice of the 
substantial rights of the defendant, by giv- 
ing the following Instruction: "If, after 
considering all the evidence, you are moral- 
ly certain of the innocence of the defendant, 
then it Is your duty to acquit him. Other- 
wise, convict him." The record shows that 
an exception was taken to the giving of this 
Instruction, and that the error was also 
presented to the trial court in a motion for 
new trial. The Attorney General has filed a 
confession of error as follows: "This in- 
struction Is fundamentally erroneous. In that 
it deprives the defendant of the presumption 
of innocence guaranteed to him by the law of 
this state, and also places the burden upon 
him of establishing his Innocence to a moral 
certainty, instead of requiring the state to 
prove his guilt beyond a reasonable doubt. 
We think the enot here complained of so 
palpable and of such a nature as to deprive 
this defendant of a substantial right to his 
prejudice." Unquestionably the Judgment 
should be reversed. A defendant In a crimi- 
nal action Is presumed to be innocent until the 
contrary is proved, andj in case of a reason- 
able doubt as to whether his guUt is satis- 
factorily shown, he is entitled to be acquitted. 
Under the rule announced by this court in 
the case of Weber v. States 2 Okl. Cr. 329, 
101 Paa 355, and the authorities cited there, 
the confession of error must be sustained. 

The Judgment of the county court of Paw- 
nee county Is therefore reversed, and the 
cause remanded. 

ARMSTRONG, P. J., and FURMAN, J., 
concur. 



HOPKINS T. STATH. 

(Criminal Court of Appeals of Oklahoma. 
March 29, 1913.) 

(Synahut &v tJ^^ Court.) 

1. Criminal Law (I 598*)— Continuajiob— 
Absent Witness— Diliqenck. 

It U no abuse of discretion to overmle an 
application for continuance, where no diligence 
is shown to procure the attendance or to talie 
the deposition of a nonresident witness. 

[Ed. Note. — For other cases, see Criminal 
Lnw. Cent Dig. §$ 1335-1341; Dee. Dig. { 

2. lIoMiciDB H 28234*)— Verdict— Pewaltt. 

Section 2275 of Comp. Lews 1909 author- 
izes the penalty of death at the discretion of 
the jury; and, if they find Uie defendant gnil^ 
of piui-der, they must designate in their verdict 
whether he shall be punished by death or im- 
prisonment for life, and, when a plea of not 
r.vll'y is entered to an indictment or informa- 



penalty CBii| 



tion charging mnrdar, - the extreme . . . 

be adjudged only upon the verdict of a jnry fix-. 
tag the punishment by death, only "upon a plea I 
of guilty, the court shall determine the same.'.' 
In such cases section 2028 and section 2029 o(< 
Comp. Laws 1909 have no application. 

[Eid. Note.— F<» other cases, see Homicide,' 
Gent. Dig. { 676; Dec. Dig. | 2S2V^*] 

S. JURT (I 108*>— COKPETEHCT— HOKIOID*. 

Under section 6812, subd. 8, Comp. Laws 
1909, providing, "If the offense charged be pun- 
ishable with death, the entertaining of such 
conscientious opinions as would preclude bis 
finding the defendant guilty of, in which case be 
shall neither be permitted nor compelled to 
serve as a juror, held, where on a trial for 
murder a Juror, who on his voir dire answers 
that his conscientious scruples against the in- 
fliction of the death penalty are such as would 
preclude him from agreeing to a verdict of 
guilty, is Incompetent to sit as a juror, and a 
challenge for cause by the state, was properly, 
allowed. 

VBA. Note.— For other cases, see Jnry, Oent* 
Dig. H 489-491, 496 ; Dec Dig. I 108.*] 

4. WiTNESSKs Hi 268, 330*)-Obos8-Qsaiura- 

TIOK. 

On cross-examination of a witness, as a 
general rule, the party cross-examining should 
be confined to the matters concerning which 
the witness has been examined in chief, but 
this rule should be lilterally construed so as to 
permit any question to be aslced on cro8S-ex> 
amiaation which reasonably tends to explain, 
contradict, or discredit any .testimony given by 
the witness in chief, or to test his accuracy, 
memory, veracity, character, or credibility. 
This must necessarily Include impeaching, querih 
tions, although they may relate to matters in-' 
dependent of the questions testified to in chief. 

[Kd. Note. — ^For other cases, see Witnesses, 
Cent Dig. 81 931-948, 959, U06-1108; Dec 
Dig. SI 268, 330.*] 

5. Witnesses ($ 269*)— Cboss-EhtAinNATiON. 

When the cross-examinatioii is directed 'to 
matters not inquired about in the principal ex- 
amination, its course and extent are very largely 
subject to the control of the court in the exer- 
cise of a sonnd discretion; and, unless it af* 
firmatively appears that this discretion wm 
abused, the rulings of tbe court will not be re- 
viewed on appeal. 

[E!d. Note.— For other cases, see WltnessesL 
Cent. Dig. {§ 949-954 ; Dec. Dig. { 269.*] 

6. Crtuinal Law ({ 364*)— Rxs Gesta-> 

SXLF-SERVINe DSOCABATIONa 

Mere self-serving declarations, made to 
third parties by the defendant at a place distant 
from the scene of the homicide, are not admis- 
sible as a part of the res gestse ; and, while the 
defendant may prove that be conversed with 
persons who were at the place he claimed to be, 
he cannot Introduce telephone conversations 
there had which on his part appear to be self- 
serving declarations. 

[Ed. ^ Note.— For other cases, see Criminal' 
Law, dent Dig. » 805. 808-S10, 813, 816-818;- 
Dec Dig. { 364.*] 

7. Criminai. Law <5 858*)— Delibehationb 
o» Jury— Inspection. 

Where the jury in open court request per- 
mission to take with them to the jury room, to 
inspect during their deliberations, articles in- 
troduced in evidence, the granting or refusal of 
the request la within the discretion of the triali 
court, the exercise of which will not be review-; 
ed on appeal without an affirmative showing' 
that the discretion was abused. In so far as' 
the case of Hansing v. Territory, 4 Okl. 443, 
46 Pac 600, confiicts herewith, it is overruled. 
[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. H 2066-2059, 2062; Dec Dig. 
i 858.*] 
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a GannNAL Law d 925*)— N«w TbiaI/- 

OsonitDB. 

Where, on a' trial for mnrder, the court 
permitted the jury to take, on retirement, and 
to have the same in their possession in the jury 
room, while deliberating, the defendant's shot- 
gnn and the shells and shot which had been in- 
troduced in evidence, and it not beiofC made to 
appear that they were used by the jury in a 
manner not consistent with the evidence, it 
cannot be said that the jury thereby received 
evidence out of court end the statutory grounds 
as to new trial. Section 6896, Comp. Laws 
1909; "Second. When the jury has received 
any evidence out of court. Third. Or have 
been icuilty of any misconduct by which a fair 
and due consideration of the case has been pre- 
vented" — does not apply. 

[Bd. Note. — For other cases, see Criminal 
Law, Cent Di«. §§ 2238-224T, 2250; Dec. Dig. 
8 92{i.»] 

(Additional SyJlabug ly Mditorial Btaff.) 
9. Cbiminai. Law (§ 858*)— Delibebations 

OF Jury— Inspection-— "Papers." 

While a shotgun, shells, and shot were not 
"papers" within Corap. Laws 1909, § 6864, au- 
toorizing the jury to take to the jury room pa- 
jfere received In evidence, the taking of such ar- 
ticles to the jury room did not constitute error, 
where they were not used or liandled by the 
jury in ^ manner inconsistent with the evi- 
dence. 

[Kd. Note. — For other cases, see Criminal 
Law, Gent Dig. {{ 2056-2059, 2062 ; Dec. Dig. 
% 856.» 

For other definitions, see Words and Phrases, 
vol. 6, pp. 6161, 5162.] 

Appeal from District Court, Okmnlgee 
County; ' Wade S. Stanfleld, Judge. 

V. R. Hopkins was convicted of murder, 
and be appeals. Affirmed. 

M. M. Alexander and Stanford ft Cochran, 
ftll of Okmulgee, for plaintiff In error. Chas. 
West, Atty. Gen., R. E. Glsh, of Oklahoma 
City, and J. W. Gbllders, Co. Atty., of Okmul- 
gee, for the State. 

DOYLE, J. Plaintiff In error, V. R. Hop- 
kins, hereinafter referred to as the defend- 
ant, was cooTicted of murder in the district 
court of Okmulgee county on an information 
filed in said court F<ebruary 4, 1911, charging 
him with the murder of Walter Huff, in said 
county, on or about January 13, 1911, and In 
accordance with the verdict of the Jury was 
sentenced to Imprisonment at hard labor In 
the state penitentiary for life. The Judg- 
ment and sentence were entered May 27, 1911. 

To reverse the judgment, the defendant 
prosecuted an appeal by filing in this court, 
on November 27tta, a petition in error with 
case-made. 

The testimony in this case is so voluminous 
that a full review of the same would require 
a volume in Itself, and would serve no useful 
purpose. The salient facts, briefly stated, 
are as follows: The defendant and the de- 
ceased, both negroes, had lived In the vicin- 
ity of Okmulgee for several yenrs, coming 
from the aame neighborhood in Arkansas, 
and had lieen friends before coming to Okla- 
homa. They were both farmers; the defend- 



ant VMag on a' rented place about one-half 
mile west of <Mcmalgee. Some few montba 
prior to the tragedy, they bad a difiSculty, 
and the defendant had sworn out a warrant 
for the deceased. The latter was arrested 
and had been in Jail for some time prior to 
the 13th day of January, 1911. He was re- 
leased upon bond on the riiftemoon of that 
fatal day, and bad started to walk from Ok- 
mulgee to the home of Jeff Hopkins, who 
lived some sis. miles northwest of Okmulgee. 
The defendant was In Okmulgee that same 
day and talked to several witnesses about the 
prospect of the deceased being released from 
Jail, and said to several persons who were 
witnesses, that "tbey bad better keep him In 
Jail; that there would be something doing 
If be got out." One witness suggested to the 
defendant that be had better not start any 
trouble, to which the latter replied, "Yon 
wait and see," or words to that effect Short- 
ly after the defendant was Informed of the 
release of the deceased, he went to a hard' 
ware store and there asked for buckshot 
shells and purchased two, which were all 
tbey bad in stock of that kind. He also pur- 
chased five BB shot shells for a 12 gauge 
shotgun, which were taken out of a fresh 
box. Later that afternoon the defendant 
was seen with a Winchester shotgun walking 
west from Okmulgee in the general direction 
of where the homicide occurred. On bis way 
to their home, the deceased was overtaken 
by J^ Hopldns and his wife. This party of 
three were seen by several witnesses going 
slowly along the road about sundown; the 
deceased walking by the side of the buggy. 
They went by the place of one witness D. 
Williams Just before entering the road which 
runs through the woods along by what is 
called Checotah Lake. Soon after they en- 
tered this road by the lake and became lost 
to sight among the trees, this witness heard 
several gunshots In rapid succession, then 
after a considerable pause two more, anotb- 
er pause, and one last shot Hastening to 
the scene, be found' in order a woman's glove, 
a buggy whip, an overcoat, and further up 
the road the dead body of Walter Huff. 

Jeff and Lela Hopkins testified that the de- 
fendant opened fire on them from behind a 
large tree a short distance to the right of the 
road. At the first shot the deceased said, 
"Hold up there," evidently thinking It was 
accidental, .The defendant stepped from be- 
hind the tree, ejected a shell, and continued 
to shoot. The second shot struck Lela Hop- 
kins in the bead and she fell out of the bug- 
gy.' The third or fourth shot struck Jeff 
Hopkins, and he tumbled out and crawled 
Into the brutdi. The deceased ran up the 
road, pursued by the defendant, who passed 
the buggy, shooting as he went The defend- 
ant was recognized and positively identified 
by Jeff and I>ela Hopkins; they having 
known Wni for a long time. The body of the 
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deceased was rtMted-WIth- BB^khot and buck> 
8bot> Several empty ahells were pickred up at 
the foot of tlie tree near the' road, and sl^ot 
were tavmA in trees across the road from this 
tree. This shot, the empty shells, the 4etend> 
ant's gnn, and the box of shells from which 
he bought the fire were all In isTldence, and 
the jury had full opportanltyto compare all 
these things with one another, and with the 
abcotmt of the wonnda made and the kind 
of shot found in the wounds. 

The defense was an allbL< LiTing with the 
defendant at the time was a boj^ by the name 
4^ M. O. Porter. The defendant a^nits that 
early In the day he and this boy went west 
teom their home down to a small lake to 
shoot flsh, but that they returned before 5 
o'clock In the afternoon. . The defendant 
lired at the time on land owned by one James 
Thomas. The defendant had been In Okmul- 
gee on the day of the killing, and had learn- 
ed that the deceased was about to be releas- 
ed from Jail; he asked James Thomas to find 
out for sure for him whether Walter Huff 
got out of jail, and said that he would come 
to his house and inquire. On the evoilng of 
January 18th, and about the hour of 6 or 
6:30 p. m., the defendant and the boy M. G. 
Porter appeared at the James Thomas home, 
and the defendant made inquiry In regard 
to the deceased getting out of jail. Being in- 
formed by Thomas that he was out of jail, 
the defendant called up a grocery store in 
Okmulgee, run by a negro, and tried to find 
out who it was that went on the bond of the 
deceased. There Is some conflict in the tes- 
timony as to the time the defendant and the 
boy reached the Thomas pk&ce, which is 
about four miles from the scene of the crime. 

Several witnesses for the defense swore 
that the defendant and the boy were at their 
home and feeding hogs at practically the 
same time that Walter Huff was killed. 
These witnesses are all negroes. Just a little 
to the southwest of where the defendant 
lived at the time, a white man by the name 
ot O. R. liong lived. A person standing at 
the home of this man Long could plainly see 
the house and the bam where the defendant 
lived. 

The petition in this case covers 27 pages 
and contains 30 assignments of error, only a 
few of which we deem necessary to specifical- 
ly consider. 

[1] The first alleged error is that the trial 
court abused its discretion in denying the 
aiqpllcation for a continuance. In the afil- 
davlt for continuance the defendant stated 
that C. R. Ix>ng, who resided at Rolfe, Mo., 
is a material witness, and, if present, would 
testify that on the day of the killing the de- 
fendant was at his own home at the time 
the killing is alleged to have taken place; 
that be has oul.v been recently releas^ed from 
Jail; that he has used every possible effort 
to locate said witness and he has only been 
able to locate said witness In the past few 



days; that immediately he' caused his attoc* 
ney to see said witness and he ( the said O. 
R. Long) has promised to be i^esent at the • 
next term of this court and testify ; and that 
he believes that the testimony so to be given 
to be true. Evidently the trial - court was 
satisfied that doe. diligence was not shown, 
and the absent witness' promise to be pres- 
ent at the next term of court was simply a 
subterfuge to secure a continuance. If the 
defendant had exercised due diligence, > he 
could have procured the depositiou of this- 
nonresident witness under the provisions of 
artlde 17, Procedure Criminal. Tie applica- 
tion lacks the evidence of good faith, as well 
as that of due diligence. 

[2, 3] Second. That the court erred In sus- 
taining a challenge ior cause by the state to 
a juror, who on his voir dire stated that he 
bad conscientious scruples against the Inflic- 
tion of the death penalty, and that he could 
not conscientiously agree to a verdict which 
should fix that punishment 

It Is insisted that section 2275 of Ckimp. 
Laws 1909, providing: "Every person con- 
victed of murder shall suffer death, or im- 
prisonment at hard labor In the state peni- 
tentiary for life, at the discretion of the 
jury. Upon trial of an indictment for mur- 
der, the jury, if they find the defendant 
guilty, must designate in their verdict wheth- 
er he shall be punished by death or impris- 
onment for life at hard labor, and the judg- 
ment of the court shall be in accordance 
therewith. But upon a plea of guilty the 
court shall determine the same" — has been 
repealed by implication by the enactment of ' 
section 2028 providing: "In all cases of a 
verdict of conviction for any offense against 
any of the laws of the state of Oklahoma, the 
jury may, and shall upon the request of the 
defendant assess and declare the ptmishment 
in their verdict and the court shall render 
a judgment according to such verdict, except 
as her^nafter provided" — and that, unless 
there is a special request by the defendant 
in a murder case that the jury do fix the 
punishment It is permissible for the jury. If 
they find the defendant guilty of murder, 
to leave the punishment to be fixed by the 
court. And therefore the defendant was de- 
nied the right of having a jury selected in 
conformity with the law. The Jury selected 
Imposed the lighter punishment, and for this 
reason the ruling of the court is not open to 
review. However, as. there seems to be some 
misapprehension of the respective sections 
prevalent, we will briefly state our views on 
the question. 

Section 2275 authorizes the penalty of 
death at the discretion of the jury, and, if 
they find the defendant guilty of murder, 
they must designate in their verdict wheth- 
er he shall he punished by death or impris- 
onment for life at hard labor; and, when a 
plea of not guilty Is entered to an Indictment 
or information charging murder, Jj)e.,ex-^ 
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treme penalt7 can be adjudged only upon tbe 
verdict of a Jary fixing the punishment by 
death. In such cases tbe general provisions 
of section 202S and section 2029 of the Penal 
Code have no application, only "upon a plea 
of guilty the court shall determine the same." 
Opinion of the Judges, 6 Okl. Cr. 18, 115 Paa 
102& 

Subdlvtsion 8 of section 6812, Comp. Laws 
1909, provides that: "(8) If the offense charg- 
ed be punishable with death, the enter- 
taining of such conscientious opinions as 
would preclude his finding the defendant 
guilty of, in which case he shall neither be 
permitted nor compelled to serve as a Juror." 
Under the law tbe challenge to the juror was 
properly sustained. 

Numerous exceptions were taken to the 
rulings of the court on the rejection and ad- 
mission of testimony. Among these may be 
noticed the following : On the cross-examina- 
tion of the state's witness Jeff Hopkins the 
court sustained objections to various ques- 
tions as to whether he (the said Hopkins) 
had in fact held himself out to be a hoodoo 
doctor, and, In excluding the testimony of 
Mrs. Lou Allen and Ed Love, offered by the 
defendant to prove that the witness Jeff 
Hopkins had been holding himself out as a 
hoodoo doctor. We think this evidence was 
properly excluded. The witness Hopkins' 
identification of the defendant was only re* 
motely affected one way or another, if at 
all, by evidence that be held himself out to 
be a hoodoo doctor, whatever that la. But 
we suppose they had in mind the practice 
of the art of voodoolsm. There was there- 
fore no logical relevancy in the evidence 
offered ; and, had it been admitted, the court 
would have been led into the trial of other 
issues not germane to the principal one, such 
as what the beliefs of a witness are, and 
whether or not they are so unreasonable in 
themselves as to show general lack of men- 
tal balance, and a host of collateral matters 
that would not tend to show whether or not 
witness saw and recognized the defendant at 
the time of the tragedy. 

[4] It also appears from the examination 
of this witness that he said he was not a 
hoodoo doctor and did not pretend to be 
at any time. As to what is the proper prac- 
tice on cross-examination of witnesses the 
general rule Is that the party cross-examin- 
ing should be confined to the matters con- 
cerning which the witness has been examined 
In chief; but this rule should be liberally 
construed so as to permit any question to be 
asked on cross-examination which reasonably 
tends to explain, contradict, or discredit any 
te.stimony given by the witness In chief, or 
to test his accuracy, memory, veracity, char- 
acter, or credibility. This must necessarily 
include imi)eachlng questions, although they 
may relate to matters independent of the 
iliiestions testified to In chief, 

[S] When the cross-examination is directed 



to matters not Inquired about In the princi- 
pal examination, its course and extent are 
very largely subject to the control of the 
court in the exercise of a sound discretion; 
and, unless it affirmatively appears that this 
discretion was abused, the rulings of the 
trial court will not be reviewed on appeal. 
Harrold v. Territory, 18 Okl. 395, 89 Pac. 
202, 10 L. B. A. (N. S.) 604, 11 Ann. Gas. 
818; Rogers v. State, 8 Okl. Cr. 226, 127 
Pac. 365. 

[6] The record discloses that, to establish 
an alibi, the defendant and several witness- 
es testified that on the evening of the trag- 
edy the defendant came to the house of 
James Thomas, a distance of three or four 
miles from the scene of the crime, and while 
there engaged in telephone conversations 
with Isaac Lewis and Berry House, who were 
at a grocery store In Okmulgee, and the de- 
fendant offered to prove by himself and vari- 
ous other witnesses the telephone conversa- 
tions which he then had were inquiries with 
reference to whether or not the deceased, 
Walter Huff, who had been confined in the 
county Jail upon a charge of assault with In- . 
tent to kill upon the person of the defend- 
ant, had been released from custody that 
day. Exceptions were taken to tbe refusal 
of the court to permit these conversations to 
be received In evidence. It Is insisted that 
whatever is said during the period of the 
alibi is a part of tbe res gestie. 

As we view the record, this was an at- 
tempt to introduce mere self-serving declara- 
tions made to third parties by the defendant 
at a place distant from where the killing oc- 
curred, and not shown to be under the stress 
of emotion or uncontrollable Impulse. None 
of the essentials of matter constituting a 
part of the res gestte are shown. While the 
defendant may prove he conversed with per- 
sons who were at the place he claims to have 
been, he cannot introduce telephone conver- 
sations then had, which on his part appear 
to be nothing more than mere self-serving 
declarations. The objections were therefore 
properly sustained. 

After a careful examination of the excep- 
tions taken to the rulings of the court, on. 
the rejection and admission of testimony, and 
of the various questions raised thereby, we 
are satisfied that, within well-settled rules 
sustained and upheld by the decisions of thia 
court, no error was committed by the court 
in any of its rulings. 

Several assignments are to the effect that 
the court erred in permitting the county at- 
torney to make misstatements of the evi- 
dence, and statements not warranted by the 
evidence, prejudicial to the defendant in his 
closing argument of the case to the jnry. 
And the record contains several excerpta 
from the argument; the two most severely 
criticised are as follows: "There Is no ques- 
tion in the world but that the man who 
bought those shells over there at Parkinson 
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ft Treneg store, wrapiied up In tlie p»per as 
they were whlcb vas found out there, was 
the man Who shot and killed Walter Huff." 
And: "I say that I hare a right to say that 
on that day as this man and wife, while 
riding along the road, this defendant, an 
assassin, stepped from behind a tree and be- 
gan shooting at them and that he shot Wal- 
ter Huff." To which language the defend- 
ant duly excepted and requested the court 
to Instruct the Jury to disregard such state- 
ments, which request the court refused. 

The record shows that counsel for the de- 
fendant also gave his own yersion of what 
the testimony was, and In each Instance' the 
difference was simply Trhat the testimony 
was. The court spedflcally Instructed the 
Jury as follows: "The Jury are the Judges 
of the testimony in this case. They remem- 
ber the testimony. They will disregard 
everything but the testimony given." And 
the county attorney said to the Jury: "Each 
of you men have heard the evidence. You 
remember whether or not any such evidence 
was given. You are to be governed by it; 
and not by what I say." In the face of these 
statements to the Jury, t>oth by the court and 
the county attorney, taken in connection 
with the interruptive denials and interjec- 
tions of counsel for the defendant, we do not 
think the Jury could have been misled as to 
the facts in evidence. In fbct, we doubt tliat 
the county attorney went l>eyond the limits 
of legitimate argument In the statements 
criticised. 

In one of its instructions the court told 
the Jury that they might disregard the whole 
of the evidence of a witness who they be- 
lieved lias willfully sworn falsely to any 
Biaterial fact in the case. It is insisted that 
the giving of this Instruction constituted re- 
versible error. In Manning v. State, 7 Okl. 
Or. 367, 128 Pac. 1029, this court has Umited 
to proper cases the doctrine stated in the 
early case of Henry v. State, 6 OU. Gr. 430, 
U9 Pac. 278. The inabiUty of the defend- 
ant's learned counsel to point out specifically 
any state of facts in this case that tend 
to show that the defendant was prejudiced 
thereby is sufficient to confirm our conclusion 
that the giving of this instruction does not 
necessarily constitute reversible error. This 
was the only instruction given tiiat is criti- 
cised in the brief. Error is assigned upon 
the refusal of the court to give certain In- 
structions requested, but this assignment Is 
not supported by citation of authority ; and, 
under the rulings of tills court tltat where 
the instructions given, considered as a whole, 
fully and fiilrly state the law of the case, 
such alleged errors, unsupported by citation 
of authority, will not be considered. 

[7, 9] On page 6.'{4 the record recites that, 
over the objection of the defendant, the court 
permitted the Jury to take with them to the 
jury room the shotgun, the shells, and the 
shot which had been offered In evidence. 
100 P.— 70 



This action of the court,- the final matter of 
alleged error, presents the most serious ques- 
tion in the case. Tbe defendant's counsel 
contends tliat this error alone entitles the 
defendant to a reversal of the case, and in 
support of his contention confidently cites 
the case of Hansing v. Territory, 4 Okl. 443, 
46 Pac. 509. The statute (section 6864, Pro. 
Grim.) provides: "On retiring for delibera- 
tion the jury may take with them the written 
instructions ^vea by the court; the forms 
at verdict approved by the court, and all 
papers which have been received as evidence 
in the case, or copies of such parts of public 
records or private documents as ought not, 
in the opinion of the court, to be taken from 
the person having them in possession." In 
the Hansing Case this section Is construed; 
and it is held that, tbis being the only stet- 
utory provision upon this subject, it was er- 
ror to permit the Jury to take with them 
to their room the firearms used by the two 
defendants and the hat worn by the, deceased 
at the time of the affray. Mr. Justice Scott, 
delivering the opinion of the court, said: 
"It appears that in this case the evidence 
is very conflicting. • • • It appears by 
the testimony of two of the jurors that the 
Jury, after retiring, in the defendant's ab- 
sence, made a number of experiments with 
the gun and hat, for the purpose of testing 
the accuracy of the testimony of the different 
witnesses on that point, showing that the 
jury received light to enable them to reach 
a conclusion from a foreign and forbidden 
source." In the case of Stete v. Crea, 10 
Idaho, 88, 76 Pac. 1013, the Hansing Case 
is quoted with approval. In the case of Ken- 
non V. Territory, 5 Okl. 685, 50 Pac. 172, 
the doctrine of the Hansing Case is some- 
what modified. In Saunders v. State, 4 
Okl. Or. 264, lU Pac. 966, Ann. Cas. 1912B, 
766, it was held proper for the Jury to take, 
on retirement, the coat worn by deceased 
when lie was shot, which was introduced in 
evidence; counsel for the defendant stating 
that he had no objection thereto. 

We think that articles which have been 
received in evidence are not "papers" in 
the sense of the statute; and the practice 
of permitting the jury to take to the jury 
room such articles or exhibits, unless the 
defendant consents, is of doubtful propriety. 
However, where It does not appear that they 
were used or handled by the Jurors In a 
manner not consistent with the evidence, It 
does not constitute error. 

The Supreme Court of Washington, In 
passing upon this pohit under a statute sim- 
ilar to ours in the case of State v. Webster, 
21 Wash. 63, 57 Pac. 361, says: "The ob- 
jection of counsel Is met by the very well- 
considered case of Doctor Jack v. Territory, 
2 Wash. T. 101, 3 Pac. 832, in which the 
above section, which has l>een the existing 
law of the state and territory for many 
years, is construed. There it w.is LcUl that 
exhibits properly introduced in evidence, and 
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explanatory of the eviaence of witness, migtit 
be taken to tbe Jnit' room (In that case^ 
which was a conTictlon for murder in the 
first degree, a hat and coat, which were ex- 
hibits ia the case, were taken to the Jury 
room) ; and such has been tbe practice and 
tile accepted coostmctlon of this section since 
then." 

In Spencer v. State, 84 Tex. Cr. R. 238, 30 
8. W. 46, 32 S. W. 690, where on a trial for 
murder, after the Jury had retired to consider 
of their verdict, the cUtbing of deceased, 
which had been put in evidence, was, on 
application of the jury, authorized by the 
court to be sent to them in the absence of 
and without the knowledge of defendant and 
Ws counsel. The Court of Criminal Appeals 
held that this was not error. In Chalk t. 
State, 86 Tex. Cr. R. 116, 32 S. W. 634, the 
same court held that: "It is not error to 
authorize the carrying of deceased's coat, 
which had been used in evidence, into the 
Jury room." In Ferguson v. State, 61 Tex. 
Cr. R. 152, 136 S. W. 465, the same court 
reaffirmed this doctrine. 

The Supreme Court of Arkansas lias held 
that it was within the discretion of the court 
to permit the Jury to take a forged time 
check to their Jury room for further inspec- 
tion during their deliberations. Harshaw v. 
State, 94 Ark. 343. 127 S. W. 745. 

The Supreme Court of Iowa, in a homicide 
case, held that, where decedent's skull was ad- 
mitted in evidence, the Jury were properly 
permitted to take it to the Jury room. State 
T. Teale, 135 N. W. 408. 

The Supreme Court of Illinois, in McCoy T. 
People, 175 III. 224, 51 N. E. 777, held it was 
proi^er for the Jury to take on retirement the 
bullet removed from the body of tJie de- 
cenaed, and the revolver belonging to the ac- 
cused, where both had been admitted in evi- 
dence. And in the case of People v. Morris, 
254 III. 559, 98 N. B. 975, the same court held 
that it is proper, in a prosecution for homi- 
cide, to send to the Jury room objects which 
have been introduced in evidence, which are 
or may be of assistance to the Jury in il- 
lustrating or elucidating some controverted 
Qnestlon involved in the evidence, and that 
this Is a matter wholly within the sound 
discretion of the court, the exercise of which 
will not be interfered with without an affirm- 
ative showing that the discretion was abused. 
See, also, State v. Stebbins, 29 Conn. 463, 
T9 Am. Dec. 223; State v. McCafferty, 63 
.Me. 223 ; Powell v. State, 61 Miss. 319 ; Tay- 
lor V. Commonwealth, 90 Va. 109, 17 S. E. 
812. 

[»] Section 6806, Comp. Laws 1909, pro- 
vides: "A court In vhlch a trial has been 
had upon an issue of fact has power to grant 
a new trial when a verdict has been render- 
ed agaln.st a defendant by which his sub- 



stantial rigtats ' havd been pr^adioed, npoa 
Ills appHoadon in the following cases only: 
• • • Second. When tlie Jury has receir- 
€n1 any evidence out of vourt, other than 
that resulting from a view of tbe premises. 
Third. When the Jury • • • has been 
guilty of any misconduct by which a fair 
and dae consideration of the case lias l>eea 
prevented." 

In tbe case at bar It cannot be said tbat 
the Jury received evidence out of court. 
These articles had been properly Identified 
and received as evidence in the case. Nor 
can it be said that the Jury was guilty ot 
misconduct, such as prevented a -flair and 
due consideration of tlte case, for th»n to 
take with them these articles. No injury is 
pointed out, and no prejudice to the Bnl>- 
stantlal rights of the defendant appears; 
and we are of opinion tliat in the case at 
l>ar there was no error in tliat regard. In 
so far as the case of Hansing y. Twrltory, 
supra, conflicts with this opinion, it is over- 
ruled. 

The importance of the question in our 
practice must Justify the attention here giv- 
en to It; and we feel constrained to enunci- 
ate, as a general rule, that, where the Jury 
in open court request permission to take with 
them to the Jury room, to inspect during 
their deliberations, articles introduced in 
evidence, the granting or refusal of the re- 
quest is within the discretion ' of the trial 
court, but. If the defendant consents, the re> 
quest should be granted. The practice at 
best is not a safe one, as cases might arise 
where the Jury during its deliberations might 
use, or attempt experiments in a manner not 
consistent with the evidence; and it is 
strongly urged npon trial courts to avoid 
possible prejudicial error by refusing such 
requests, except in cases where tbe trial 
court is convinced that an inspection of such 
articles may be of assistance to the Jury in 
considering some controverted question in- 
volved in the evidence. 

While we agree that some irregtilarities 
Intervened during the progress of the trial 
of this case, as herein indicated, we regard 
these IrreKularities as not having probably 
had any perceptible effect upon the result of 
the trial, and our conclusion is that no error 
has been committed to the prejudice of the 
defendant. In our opinion, the evidence in 
the case shows, l)eyond any character of 
doubt, that this defendant committed a cold- 
blooded assassination by Ijlng in wait by 
the wayside and shooting a defenseless neigh- 
bor. 

The Judgment of conviction is affirmed. 

ARMSTRONG, P. J., and FURMAN, J., 
concur. 
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STATE T. ZANGER. 

Criminal C«urt of Appeals of Oklahoma. April 

5, 1913.) 

IRTOXIOATIRO LlQUOBS (| 215*) — IjIWOtMA- 

TIOM— IlXXQAL &AIM. 

An Information, although awkwardly 
drawn, and containintf Mveral allegttions which 
Are objectionable, and the intent of which ap- 
parent!; indicates that it was the purpose of 
the pleader to charge two distinct offenses, but 
which, because of the language used, only chars- 
ea one offense, to wit, the nnlawful sale of beer, 
states facta sufficient to consUtnte an offense 
against the laws of this state, and is not de- 
murrable. 

(Ed. Note.— For otber cnses, see Tntozicatins 
I^iqnors, Cent; Dig. U 268-200; Dee. Dig. 1 
216.»J 

Appeal from' Goal Ovnnty Oonrt; B. H. 
Wells, Judge. 

Information against Adant Sanger for tIo- 
Jntlng the prohibitory law. From a Judgment 
■oatalnlng a demurrer thereto, the State ap- 
peala. Beversed. 

Jaa. R. Wood, Gounty Atty., of Ooalgate, 
for the State. Fooshee ft Btunson, of Coal- 
gate, for defendant In error. 

ARMSTRONG, P. 3. This appeal te by the 
•tate of Oklahoma upon a qoestioo reserved 
by the county attorney. 

It appears that an information was filed 
In the eoon^ court of Coal ooanty pniport^ 
Ing to charge the defendant in wror with 
TiolatlDg the prohibitory law, the Qbarglng 
part of said information being as follows: 
"Said Adam Zanger did then and there will- 
fully and unlawfully sell and furnish to 
one Jesse Combs certain malt liquors, to 
wit, beer, and a certain imitation of, and a 
substitute for, malt liquors, to wit, an imita- 
tion of, and a substitute for, beer." A de- 
murrer was tiled to this information on be- 
lialf of the defendant In error, and was sus- 
tained by the trial court on the following 
grounds: "That said Information does not 
state facts sufficient to constitute a crime 
against the laws pf the state of Oklahoma," 
and "that the Information is duplicitous 
charging more than one offense against the 
defendant" The court erred in sustaining 
the demurrer to the information, because 
It does state facts sufficient to allege the of- 
fense of selling beer. Under a former hold- 
ing of this court, it does not state facts suf- 
ficient to constitute a "furnishing" within the 
meaning of the prohibitory law. Scott t. 
State, 6 Okl. Cr. 492, 119 Paa 1028. The al- 
legation relative to furnishing Is surplusage. 

The latter clause In the charging part of 
the information does not state facts sufficient 
to constitute the sale of an imitation or sub- 
stitute for beer under the holding of this 
court in the case of Ex parte Hunnicutt, 7 
Okl. Cr. 213, 123 Pac. 179, and for that rea- 
son it is not dupUdtons; that portion of 
the information being also surplusage. We 



do ntit want to be understood as approTlng 
this information as, a model form of plead- 
ing, but it Is sufficient to charge and does 
charge the illegal sale of intoxicating liquor, 
to wit, beer. 

It follows tbat the Judgment of the trial 
court should be reversed, and the cause re- ' 
manded for a trial. And It Is so ordefvd. 

DOTLE and FUIIMAN, JJ., concur. 



XJPDIKB r. STATa 

(Ctiminal Court of Appeals of Oklahoma. 
April 5, 1913.) 

fSylt^iv bv tft« Oowrt.) 

1. HoinciDK (I 209*)— Dtinq Declarations 
— Aduibsibilitt. 

(a) Where a^ dying declaration has been re- 
duced to writing, and has been read over to 
and approved and signed by the deceased, the 
fact that it may not be In the exact language 
used by the deceased will not render it inad- 
missible ; provided, the language used is sub- 
stantially the same as that used by the de- 
ceased. 

(b) For a written statement which was prop- 
erly, admitted in evidence as a dying declara- 
tion, see opinion. 

[Ea. Note.— For other cases, see Homicide, 
Cent Dig. I 441; Dec. Dig. | 209.*] 

2. HomCIDK (I 309*)— iRSTBUCnONS— DEOBEt 

o» Otfense. 

Where an appellant has been convicted of 
murder,' the jud^meo^ should not be reversed 
because of the failure of the trial court to in- 
struct on manslaughter in the second degree, 
when It appears from the testimony that the 
iiaue of manslaughter in the seoond degree was 
not raised by the evidence. 

[Ed. Note. — For other cases, see Homicide, 
Cent. Dig. {| 649, 680, 652-^; Dec. Dig. ( 
309.*] 

3. Grivinai. Law (J 822*)— Homicide (ff 39, 
81, 800*)— Instructions— Construction as 
A Whole— Manslauohteb—Anoeb ob Vol- 
untary Intoxication. 

(a) Instructions must be considered bb a 
whole and alt of their several parts must be 
construed together and In connection with each 
other. 

<b) For correct Instructions upon the subject 
of manslaughter in the first degree given in a 
case where the appellant was convicted of mur- 
der, see opinion. 

(c) Anger or voluntary intoxication when not 
of such a character as to render the mind in- 
capable of forming a premeditated design to ef- 
fect the death of the deceased or of some other 
person will not reduce an unlawful homicide 
from murder to manslaughter. 

IBd. Note.— For other cases, see Criminal 
Law, Cent Dig. || 1990, 1991, 1G94, 1996, 
3158 ; Dec. Dig. S 822 ;• Hwnicide, Cent. Dig. 
il 59-6^107, §40, 660, 6B2-«55; i)ec. Dig. «| 
JJ9, ol, 309. J 

Appeal from District Court, Oklahoma 
County; George W. Clark, Judge. 

B. H. Updike was convicted of murder, 
and Ids punishment assessed at imprLsonment 
in the penltoitlary for life, and he appeals. 
Affirmed. 
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Movian PruUtt and Ei8aer,,McAdams &■ 
Haskell, all of Oklahoma City, for appellant 
Smith C. Matson, Asst. Atty. Qen,, for the 
State. 

FURMAN, X Three questions are present- 
ed In the brief of counsel for appellant i 
First,, that the court erred In receiving as 
dying declarations a written statement pur- 
porting to have been made by the deceased; 
second, that the court erred in Instructing 
the Jury that they could not convict the ap- 
pellant of manslaughter in the second degree ; 
third, that the court erred In the Instruc- 
tions given to the Jury with reference to 
manslaughter In the first degree. 

[1] First When the purported dying state- 
ment was offered In evidence, counsel for 
appellant objected to the same as being In- 
competent irrelevant, and immaterial, and 
not being a statement made by the deceased. 
This objection was overruled by the court, 
to which appellant excepted. The record 
then proceeds as follows: 

"Whereupon, the statement was read to 
the Jury, which Is in words and figures as 
follows, to wit: 'I, P. D. Anderson, of Okla- 
homa City, Oklahoma, being mortally'wound- 
ed, and realizing and believing that I will 
not live, and having given up all hope of life 
and recovery, make the following statement' 
as my dying declaration: I live at 111% — ' 

"By Mr. Prulett: I now object and ask 
that that portion of the statement 'make this 
my dying declaration' be stricken, for the 
reason that it Is not the language of the de- 
ceased, wholly incompetent irrelevant and 
Immaterial and prejudicial to the rights of 
the defendant 

"By the Court: Overruled. 

"By Mr. Prulett: Note our exception. 

"{Statement continued:) 'West Reno, in 
Oklahoma City, Oklahoma. My wife lives at 
1111 West Reno. Updike's wife is my wife's 
sistei;. We are brothers-in-law. Updike was 
on a big drunk. I Just walked down there 
for a few minutes. Updike and his wife 
were having a quarrel. He shot the other 
man, and then he shot me. The other man 
rooms there with him. Updike and his wife 
had some trouble. He said, "Nolle, I am 
going to kill you." He went to another room, 
and came back with a gun, and kicked a 
window out to get into the room. His wife 
left when he kicked the window In. He then 
shot tlie other man who was there, and then 
before I could get out he shot me. Jan. 15, 
1911. [Signed] P. D. Anderson.'" 

In support of this objection, counsel for 
appellant In their brief say: "The evidence 
of Mr. Zwick and Dr. Riley clearly shows 
that the following part of the statement was 
not the statement of the deceased, bnt that 
of Mr. Zwlck, assistant county attorney: 
'I, P. D. Anderson, of Oklahoma City, Okla- 
homa, being mortally wounded, and realizing 
and believing that I will not Uve^ and having 



given op all hope of life and recovery, make 
the following . statement, as my dying dec- 
laration.' The evidence clearly shows that 
Mr. Anderson never made any such state- 
ment and we do not believe that it can be 
inferred from his action that he even acqui- 
esced in the same." 

So it is seen that the specific objection to 
the dying declaration was that the state- 
ment contained in the first paragraph was 
not In the language of the deceased, and that 
there was nothing In the record showing that 
he acquiesced in the language used. The 
paragraph objected to did not state any fact 
affecting the guilt or innocence of appellant 
It was merely introductory to the statement 
as to bow the homicide occurred. It is no- 
where claimed In the brief of counsel for ap- 
pellant that as a matter of fact it had not 
been proven that the statement made by the 
deceased was not made under such circum- 
stances as would render It competent as a 
dying declaration and no such objection was 
made in the court below. The objection then 
can only be considered as to the flnst para- 
graph contained in the statement This mat* 
ter was fully investigated in the trial court 
William H. Zwick, assistant county attorney, 
testified': That he called on the deceased at 
the hospital about .7:30 o'clock on the eve- 
ning of the difficulty, and was with him about 
20 minutes. I>r. Riley was present l^at 
he informed the deceased that he represented 
the county attorney's oflice, and asked the 
deceased if he desired to make a statement 
as to how the shooting occurred. The de- 
ceased asked the doctor as to his condition, 
and asked him if he would ever recover. 
The doctor said: "In my Judgment you will 
die from the effects of this wound." That 
witness then informed the deceased that un- 
less he felt himself that he was going to 
die from the effects of the wound, and be- 
lieved what the doctor had told him, he, wit- 
ness, did not desire to take a statement from 
him, deceased, because it would be of no val- 
ue. Deceased theni said : "I will tell you how- 
it occurred." That witness took out a piece 
of paper and wrote down what deceased 
said to him; when he was through, witness 
said to deceased, "Can you understand me?" 
and deceased said that he could. Witness 
then said, "I want to read the statement to 
you slowly and carefully and If It is not cor- 
rect I want you to make the correction." 
That witness then read the statement over 
in full, and asked deceased if It was correct 
and he replied that it was. That then two 
attendants raised deceased up in the bed and 
witness held a paper before bun and the de- 
ceased signed it 

Mrs. Gratiam testified that she was with 
deceased shortly after the shooting ; she saw 
the deceased on the back porch of the apart- 
ment where be was shot; that she knelt 
down by him and he was gasping to get his 
breath, and she saw that he was still alive; 
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tbat flnallT lie Appeased to regBln «oeacl<M»- 

nesa ; that he never mestlaBed hia wUe and 
child while he lay there, except to give their 
address, and he made no statements there ex- 
cept to answer questions. 

Dr. X W. Riley testified: That he was 
commissioner of health of Oklahoma City. 
That about 6 o'clock on the evening of the 
16th day of January, 1911, he was called 
upon to visit deceased. That deceased was 
shot through the body, but the bullet did 
not come out The deceased was carried to 
St Anthony's Hospital about 7 o'clock, and 
witness saw deceased there^ and was with 
him an hour or an hour and a half. When 
he next saiv the deceased, the deceased was 
dead. The deceased died about midnight 
that night from hemorrhage from the wound 
inflicted. That, when he flsst saw the. de- 
ceased, he was semiconscious. He was Just 
coming out of the shock from the shot, but 
the deceased regained his consciousness com- 
pletely. Witness was acquainted -with Wil- 
liam H. Zwlck, the asslstapt<. ooimty attor- 
ney, and was present when he was in the 
room of deceased. That deceased was con- 
scious, and talked and answered questions 
intelligeatly, and seemed to understand what 
he said and wliat was said to him. That 
witness informed deceased that he was mor-. 
tally wounded, and was going to die, and 
Informed deceased he could not do any- 
thing for him, and th^t, if he had anything 
to «ajr, he had better say it. Mr. Zwick 
spoke up and told the deceased that .unless 
he realized lie was mortally wounded and 
was going tp die, the statement would do no 
good. The deceased then made a statement 
to Z^ick and it was taken 4own and re- 
duced to writing by Zwlck. It was then 
read over to the deceased and signed by him; 
when it was so read over, deceased said "tbat 
wag the facta in the case," ox words to that 
effect There was no possibility of the re- 
covery of the deceased at the time the state- 
ment was made. Deceased appeared to real- 
ize the seriousness of bis conditloa, and ap- 
peared to realize that he was going to die 
and called for his wife and child. 

The circumstances under which this state- 
ment was made and the statements which 
passed between assistant county attorney 
Zwick and the deceased fully Justified the 
statements contained in the paragraph ob- 
jected to, and the fact that they were after- 
wards read over to and signed by the de- 
ceased, makes them the statements of the 
deceased. It ig absolutely clear that these 
statements were made when all hope of re- 
covery had been lost, and when the de- 
ceased was really a dying man. When first 
shot deceased fell to the floor in an uncon- 
scious condition caused by the shock of the 
wound. Those who flrst reached him found 
him gnsplng for breath, and testified that ije 
afterwards regained consciousness. The 
character of the wound and all of the cir- 
cumstances la this case are conclusive' as 



to tbo taet that deoeased realized. Us ctindl- 
tlon. 

In the case of State v. Baldwin, 16 Wash. 
15, 45 Pac. 630, the very question now before 
us was passed upon by the Supreme Court 
of Washington, and that court said: "He 
had been informed by the doctor that be was 
about to die, and said tlukt he realized it 
This was sufficient to make the declaration 
admissible. It also appeared tbat the deceas- 
ed had sent for an attorney, and had related 
to him the clrcuoistances of the shooting, and 
that some time thereafter said attorney re- 
duced fhe same to writing, not in the pres- 
ence of the deceased; and it also appears 
that in one or two minutes said attorney tes- 
tified the statement was incorrect, and that 
he had made a mistake therein in reducing 
tt to writing, but it appears that the state- 
ment had been read to the deceased a short 
time ' before his. death, and that after di- 
recting a portion of it to be re-read to him, 
he seemed satisfied with it and signed it 
The fact that it was not in the exact lan- 
gruage of the declarant would not render It 
inadmissible. Nor would the testimony <rf 
the attorney who reduced It to writing tbat 
it was Incorrect in one or two particulars, 
as it would still be a question of fact for 
the Jury. The alleged mistake related to an 
unimportant matter leading up to the time 
of the controversy, .and It probably escaped 
the attention of the declarant at the time 
the same was rea^ over to him. None of the 
objections raised against the admission of 
the dying declaration are tenable." 

In the case of State v. Cantleny, 34 Minn. 
1, 24 N. W. 458, discussing this very ques- 
tion, tffe Supreme Court of that state said: 
"The declaration thus presented was in a 
writing which was made by one Carrigan, 
in the presence of laughlln and of one Ken- 
nedy. The facts of the case were drawn out 
from Laughiin by Carrigan, who . then .put 
the same in the writing. Some facts were 
suggested by Kennedy, to which Laughlin 
assented. The writing was then read to 
Laughlin, who assented to its correctness by 
a signature, and by responding, 'Yes,' la an- 
swer to a question as to whether he swore 
to it The manner in which the instrument 
was made was not such as to render It in- 
admissible as the declaration of the deceas- 
ed. Wharton, Crlm. Ev. § 300; Com. v. Ca- 
sey, supra [11 Cush. (^lass.) 417, 59 Am. Dec. 
150] ; Murphy v. People, supra [37 111. 447] ; 
People V. Sanchez, supra [24 Cal. 17]." 

Although a statement reduced to writing is 
not in the exact language used by the de- 
ceased, yet, if it clearly appears from all of 
the testimony in the case that the state- 
ment was made under circumstances render- 
ing it admissible as a dying declaration and 
it was read over to and approved and sign- 
ed by the deceased. It will be admissible in 
evidence. On this question In the case of 
State v. Kindle, 47 Ohio. 358, 24 N. E. 4S5, 
the Supreme Court of that state said: "We 
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are of opinion tbat in cases of bbmicide a 
statement of tlie injured person made in 
extremis, \Hille conscioas of his condition, 
and under a sense of impending dissolution,' 
reduced to writing by a competent person, 
at the instance of the declarant, or with Iiis 
consent, approved and signed by talm, con- 
taining statements of the drcnmstances of 
the unlawful act which results in death, aft- 
er proper preliminary proof has been in- 
troduced, is admissible in evidence." In the 
case of People v. Farmer, 77 Cal. 1, 18 Pac. 
800, the Supreme Court of that state said: 
"It would serve no good puriwse to restate 
here the rules which govern the admissibil- 
ity of djring declarations. They are well 
established and generally understood, and the 
difficulty always is in applying them to 
particular cases. It is sufficient to say la 
the case at bar that in our opinion the cir^ 
cumstances in proof warranted the court in 
admitting the declaration. And we do not 
think, as argued by coun.sel for appellant, 
that the correctness of the ruling is impeach- 
ed by the fact that the scribe who reduced 
the statement to writing concluded it with 
these words: 'In view of the probability of 
my dying, I make the above statement as 
my dying declaration.' The deceased was in 
too much pain to make a statement in a 
narrative form. It was taken by question 
and answer. It is quite as likely that the 
word 'probability' was suggested by the per- 
son who wrote it as that it originated with 
the deceased. At all events, the condition of 
the declarant's mind as to bis apprehension 
of death must be determined from all that 
was said and done, and all the circumstances 
surrounding him, and not from a critical 
consideration of the exact meaning of a word 
used only once during all the conversations. 
And, taking all the evidence Into considera- 
tion, we think that it sufficiently appears 
that, when the statement was made, the de- 
ceased believed that he was about to die." 
See, also, Addlngton v. State, 8 Okl. C?r. — , 
130 Pac. 311 ; Ryan v. State, 8 Okl. Cr. 625, 
129 Pac. 685; Morris v. State, 6 Okl. Cr. 
29, 115 Pac. 1030 ; Offitt v. State, 5 Okl. Cr. 
48, 113 Pac. 554; Mulkey v. State, 6 Okl. 
Cr. 75, 113 Pac. 532; Blair v. State, 4 Okl. 
Cr. 360, 111 Pac. 1003; Nelson v. State, 3 
Okl. Cr. 468, 106 Pac. 647; Hawkins v. Unit- 
ed States, 3 Okl. Cr. 651, 108 Pac. 561; Bil- 
ton v. Territory, 1 Okl. Cr. 566, 99 Pac. 163. 
[21 Second. Upon the trial of this cause, 
among other things, the court instructed the 
jury as follows: "The information charges 
the highest degree of homicide or that of 
murder, but the charge therein embraces all 
the lower degrees of homicide, but there is, 
in this case, no element of manslaughter In 
the second degree, nor of excusable homicide 
as the latter Is defined by our statute." To 
this instruction appellant reserved an excep- 
tion. Section 6857. Comp. Laws 1909, is as 
followg: "In charging the jury, the court 



ntiMt state to than aD mattera of law wbleb 
It thinks neeeanry for tlielr information la 
giving their verdict, and if tt state tlie tes- 
timony of the case, It must in addition In- 
form the jury that they are the exdnalve 
judges of all questions of fact Either party 
may present to' the con>t any written citarge, 
and reqnest that It lie given. If the court 
thluks it correct and pertineht, It most l>e 
given, if not, it must be refused. Upon each 
charge pi«sented and given or refused tlie 
court mnst indorse or sign its decision. If 
part of any written charge be given and part 
refused the court must distinguish, showing 
by the Indorsement or answer what part of 
each charge was given and what pert refus- 
ed." This makes it the duty of the trial 
court to give to the jury such instructions as 
the court may think necessary for their in- 
formation in giving their verdict. This vests 
the matter of the instructions to be given in 
the discretion of the trial court It is tme 
that this discretion is subject to review upon 
appeal, but It will not be disturbed unless the 
record presents a clear case of abuse of dis- 
cretion. No conviction should be reversed 
for the failure of the trial court to Instruct 
upon any given issue, unless from tlie testi- 
mony in the case it appears that an honest 
and intelligent jury could legitimately arrive 
at a conclusion Cavorable to the defendant 
upon such issue. 'We fall to find any evi- 
dence in this record upon whldi an intrill- 
gent and honest Jury conld have convicted 
appellant of manslaughter In the second de- 
gree. The action of the trial court in giv- 
ing the instruction complained of is tliere- 
fore not error. 

[3] Third. Upon the trial of this ca^ise, 
the court, among other things. Instructed tlie 
Jury as follows: "'Before the defendant could 
be found guilty of manslaugtiter In the first 
degree, yon must believe from the evidence, 
beyond a reasonable doubt, that the homicide 
charged in the information was perpetrated 
by him by means of a dangerous weapon, in 
a heat of passion, but without a design to 
effect death, and that tbe same was not com- 
mitted in self-defense, or under such circum- 
stances as constitutes Justifiable homicide, as 
defined in these instructions." To this in- 
struction appellant excepted at the time. In 
support of the exception taken to this in- 
struction, counsel for appellant in their brief 
say : "The court will note from this instruc- 
tion that the trial court said to the Jury 
that, before they would be warranted in find- 
ing the defendant guilty of manslaughter, 
they must find beyond a reasonable doubt 
that the bomicide was perpetrated by him 
by means of a dangerous weapon in a heat 
of passion, which dearly placed the burden 
upon him to show that he committed the 
homicide in a sudden heat of passion, before 
tbe Jnry would be warranted in reducing 
the offense from murder to manslaughter, 
and, having previously eliminated from the 
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consideration of fho inrf Beconfl-degree mani 
slaughter, excusable homicide, and by Infer- 
ence justiiaWe hbmldde, this Instruction 
certainly pTace^d the burden upon the plain- 
tiff In error to show that the homicide was 
committed Without a design to effect death, 
and further that the saine was not commit- 
ted In self-defense, or nnder such drcnm- 
stances as constitute Justifiable homicide, as 
defined in these instructions, and that all 
these things had to be found by the Jury be- 
yond a reasonable donbt before he could be 
found guilty of manslaughter. Had It not 
been for this Instruction, we believe under 
the evidence In this dase that the Jury would 
not have returned a verdict of murder In the 
first degree." 'the ' position of counsel for 
appellant Is that this instruction required 
the jury to convict appellant of murder un- 
less the Jury should find from the evidence 
beyond a reasonable doubt that' appellant 
committed the homicide by means of a dan- 
gerous weapon and In a heat of passion, and 
without a design to effect death, and not in 
self-defense, or under such circumstances as 
constituted Justifiable homicide as defined in 
the instructions, tn assuming this position, 
counsel for appellant have not considered 
this instruction In connection with the other 
instructions given. The absurd consequences 
which would result from this line of reason- 
ing can be well illustrated by quoting three 
ttassages of Scripture without reference to 
the connection in which tbey are used. In 
one place the Bible says: "Judas Iscartot 
went out and hanged blmse^f." In another 
place the Bible 'says: ' "Gk) tikou and do like- 
wise." In another place the Bible says: "And 
all the people said Amen." By selecting Iso- 
lated passages without reference to the con- 
text and anbject-matter, counsel could easily 
dl^Kise of the entire Instructions given by 
the court. Instructions must be considered 
as a whole. All of their several parts must 
be considered in connection with each other. 
The court had previously instructed the Jury 
that, before appellant could be convicted of 
murder, tbey must find from the evidence 
beyond a reasonable doubt that he killed the 
deceased with a premeditated design to ef- 
fect his death, and that such killing was not 
justifiable under the other instrnctions given, 
and that, if they entertained a reasonable 
doubt upon this subject from all the evidence 
in the case, they should find the defendant 
not guilty of murder. The court also in- 
structed the Jury as follows: "If, from the 
evidence, facts, and- circumstances In the 
case as disclosed upon the trial, you enter- 
tain a reasonable donbt of the guilt of the 
accused, it is your duty to give the defendant 
the benefit of that doubt and acquit him. If 
you believe from the evidence beyond a rea- 
sonable doubt that the defendant is guilty 
of either murder or manslaughter In the first 



degree, It Is yo\|r duty to determine the par- 
ticular crime of which he is guilty, and if 
yoa have a reasonable donbt whether the bf- 
fense, if any, is murder, then It will be your 
duty to glv^ the defendant the benefit of that 
dou|)t, and acquit him o^ titiat crime." Thf 
court again Instructed the jury as follows: 
"If you do not find the defendant guilty of 
murder, you will next consider whether he 
is guilty of manslaughter in the first degree 
as defined in these instructions, and if yon 
find, from the evidence, facts and circum- 
stances, as disclosed upon the trial, beyond 
a reasonable doubt, tliat the defendant killed 
the said Anderson In a heat of passion by 
means of a dangerous weapon and without a 
design to effect his death, and you do not en- 
tertain a reasonable doubt from the evidence 
as to whether he was Justified in taking the 
life, of the deceased, you will find the de- 
fendant guilty of manslaughter in the first 
degree as charged In . the information. If, 
howevw, you do not find the defendant guilty 
of murder, and you entertain a reasonable 
doubt as to. bis having killed the said An- 
derson in a heat of passion and by means of 
a dangerous weapon, without a design to ef- 
fect his death, you wlU return a verdict of 
not guilty." Considering all of these in- 
structions together, we think that they prop- 
erly present the law of the case. Even If 
there was error in the Instruction upon the 
subject of manslaughter, we do not think 
that appellant could be heard to complain 
thereat. Section 2271, Comp. Laws 1009, is 
as follows; "Homicide committed with a de- 
sign to effect death is not the less murder 
because the perpetrator was In a state of 
anger or voluntary intoxication at the time." 
The most that could be said is that appel- 
lant was angry, and was more or less intox- 
icated when be fired the fatal shot. His 
own evidence makes it clear that he fired 
this shot with a premeditated design to ef- 
fect the death of the deceased. His act was 
therefore murder, notwithstanding his anger 
and intoxicatlou. Anger or voluntary Intox- 
ication when not of such a character as to 
render the mind Incapable of forming a 
premeditated design to effect the death of 
the deceased or of some other human being 
wUl not reduce^ an unlawful killing from 
murder to manslaughter. This is the plain 
letter of our statute. Under this statute and 
the itestlmony in this case, the trial judge 
would have been entirely juatlflable in not 
submitting the iSBue of manslaughter to the 
Jury. 

We find no error in the record. The Judg- 
ment of the lower court is in all things af- 
firmed. 

.\RMSTRONG, P. J., and DOYLE, J., con- 
cur. 
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SIMBRSON T. STATE. 

(Griminal Court of Appeals of OUahonu. 

AptU 5, 1013.) 

(Svllabtu by the Court.) 

1. Cbiuinai. Law (f 1131*) — AppiAr, — Dia- 

IU8SAI. 

Where a motion is -made to dismis* an ap- 

ral for defects in the record, and the matter 
set for a hearing, and the appellant does not 
appear or file a correction to the record, the 
motion will be taken as confessed. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. {{ 2071-2979. 2985; Dec. Dig. 

2. Ckiminal Law ({ 111()*)— Apfkai^-Rkcobo 

—Correction. 

For the manner in which Jurisdictional de- 
fects may be cured in a record, see opinion. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. SS 2903-2917, 2019 ; Dec Dig. 
I 1110.*] 

Appeal from Craig County Court; S. F. 
Parks, Judge. 

Asa Simerson was convicted of violating 
the prohibitory liquor law, and appeals. 
Dismissed. 

Riddle & Bennett, of Vlnlta, for appellant 
Smith C. Matsou, Asst Atty. Gen., for the 
State. 

FDRMAN, J. Appellant was convicted of 
violating the prohibitory liquor law, and 
his punishment was assessed at a fine of $50 
and 30 days' confinement in the county Jail. 
From this Judgment appellant attempted to 
appeal. 

On the 8th day of July, 1912, the Attorney 
General filed a motion to dismiss this appeal 
upon the following grounds: 

"First Because no written notice of appeal 
was ever served on the clerk of the county 
court in which this case was tried as requir- 
ed by law. 

"Second. Because the record shows that 
this Is an attempted appeal from a judgment 
of conviction for a misdemeanor rendered 
In the county court of Craig county, Okl., on 
the 19th day of January, 1012, at which time 
the court granted the defendant 60 days to 
prepare and serve the case-made, but did not 
grant any additional extension of time for 
filing petition in error and case-made In this 
court; that thereafter, to wit, on the 9th day 
of March, 1912, thei Judge of said court made 
an order extending the time for filing the ap- 
peal in this court for 20 days from and after 
the expiration of the time theretofore allow- 
ed, which said extended time expired on and 
with the 8th day of April, 1912, and the peti- 
tion In error and case-made were not filed in 
this court until the 12th day of April, 1912, 
four days after said time had expired." 

On the 16th day of July, 1912, appellant 
responded to this motion, and offered to 
prove as a matter of fact that notices of ap- 
peal had been served upon the county attor- 
ney of Craig county, Okl., and the clerk of 
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the county court of Cniig wmtj, Old., an .re- 
quired by law, and also that on the 8th day 
of April, 1912, the county court of Craig 
county made and entered an additional order 
extending the time for five days In which to 
file the appeal in this court The matter was 
set do-^^n, for. hearing upon this motion and 
response of appellant, , but appellant failed 
and iiegl«cted to appear or to correct the 
record. 

[2] Section 1910, Comp. Laws 1900, is as 
follows: "Said court (Criminal Court of Ap- 
peals) shall have power, upon affidavit or 
otherwise, to ascertain such matter of fact 
as may be necessary to the exercise of its 
Jurisdiction." If, as a matter of fact, proper 
notices of appeal had been served in this 
case, appellant could have estahllshed that 
fact by affidavits or by a stipulation agreed 
to and signed by the county attorney of 
Craig county. If as a matter of fact the 
county court of Craig county had on the 8th 
day of April, 1912, granted an order extend- 
ing the time for 6 days for perfecting the ap- 
peal in this court, then it was the duty of 
counsel for appellant to have had a nunc 
pro tunc order entered by the county court 
showing that fact and have the same certified 
to this court by the clerk of the county 
court of Craig county. 

[1] Both of the defects In the record com- 
plained of in the motion to dismiss are Juris- 
dictional. This court cannot therefore treat 
the motion to dismiss other than as confess- 
ed, and the appeal is accordingly dismissed. 

ARMSTRONG, P. J., and DOTLE, J., con- 
cur. 



(U Arlx. «6) 
MILES V. FRANZ LUMBER CO. 
(Supreme Court of Arizona. March 27, 1913.) 

1. Appeal and Ebbob (§ 1010*)— Conclusivb- 

NISS OF ItNDlNO — SUBBTANnAL EVIDB!«CB. 
The judgment of the trial court will not 
be disturbed, where there is any substantial evi- 
dence fairly tending to support it 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. i§ 3979-3982; Dec Dig. { 
1010.*] 

2. Tbiai, (§ 882*>— TBiAt bt Conitt— Weight 

OF E>VIOENCS— INCONSISTKROT BETWEEN AD- 
MISSION IN SwoBN Answer and Testi- 
MONT OF Party. 

A party plaintiff testifying is more than 
a mere witness, and fs an actor seeking the in- 
tervention of judicial power in his behalf, so 
tliat, after havinz admitted certain facts in hia 
sworn answer, the question what weight was 
to be given to his testimony explaining the 
falsity of sneb admission waa for the trial 
court 

[Ed. Note.— For other eases, see TriaL Cent 
Dig. { 898 ; Dec Dig. | 382.*] 

Appeal from District Courti Gila County; 
Ernest W. Lewis, Judge. 

Action by the Franz Lumber Company 
against J. S. Miles. Judgment for plaintiff^ 
and defendant appeals. Affirmed. 



*For other cases see same topic ana section NUMBER In Dec. Dig. & Am. Dig. Key-No. Series * Rep'r Indexes 
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F. C. Jacobs, of Globe, for appellant .Nell 
If. Allred, of Globe, for a]»>eilee. 

FRANKI/IN, O. J. This Is an action for 
the foreclosure of a materiaUnan's Hen. The 
plaintiff had Judgment In the conrt below 
with a foreclasure of the Hen. The appeal Is 
from the Judgment and the order dmylng 
defendant's motion for a new trial. 

The complaint, ^hlch was sworn to, so far 
as It is material to be considered on this ap- 
peal, alleges that defendant made a contract 
with one Clark Kendall for the construction 
and Improvement of certain trade fixtures In 
a storeroom occupied by defendant In the 
city of Globe; 4hat In pursuance of said 
contract, and at the Instance and request of 
said Kendall, the plaintiff furnished lumber 
and material which was "used In the con- 
struction of said Improvements ; and alleges 
the reasonable valne thereof. The defend- 
ant In his answer, under oath, admits the 
furnishing and use of tbe material under the 
contract, as aforesaid, but takes Issue as 
to the reasonable value of the same. Upon 
the Issues thus presented the case went to 
trial, and the defendant In his testimony at- 
tempted to explain that tbe admissions made 
In his sworn answer were false. In that be 
aever employed or contracted with or au- 
thorized said Clark Kendall to purchase or 
obtain said material' or perform said labor. 
On June 26, 1911, judgment was rendered for 
plaintiff, and subsequently thereto and on 
July 1, 1911, tbe defendant filed an amended 
answer, verified, In which he denied making 
the contract admitted In his original answer. 
What bearing this amended answer, filed 
four days after a final Judgment - In the 
cause, has on the Issues presented to the 
trial court, we are not advised by appellant, 
and we can see none, so that tbe filing of 
the amended answer may be disregarded, the 
Issue standing on the sworn admission In the 
original answer, and attempted explanation 
of the admission made by the defendant 
when testifying. 

It is subooiltted that the Judgmoit Is not 
supported by the evidence; but as is very 
frequently the case, appellant rests his as- 
signment largely on testimony given in sup- 
port of his theory, ignoring the fact that 
such testimony was in conflict with that 
produced by tiie plaintiff, or. If not in con- 
flict, might have been discredited by the 
court It would serve no useful purpose to 
analyze the evidence in detail ; suffice It to 
say that, aside from the admission of de- 
fendant in his answer as to the making of 
the alleged contract, there is evidence in the 
record fiiirly tending to support the allega- 
tion that such contract was made, and also 
that tbe reasonable value of tbe material 
was the amount as found by the court. 

[1] The rule has frequcntdy been laid 
down upon the question of a review of the 
facta. The Judgment of the court below will 



not be disturbed if there Is any substantial 
evidence fairly tending fep Bui>port it Jordan 
V. Duke, 4 Ariz. 278, 36 Pac. 806 ; Webber v. 
Kastner, 5 Ariz. 324, 53 Pac. 207 ; Jordan v. 
Schuerman, 6 Ariz. 79, 58 Pac. 579; Henry v. 
Maj-er, 6 Ariz. 103, 53 Pac. 590; Barter v. 
Pima, 2 Ariz. 88, 11 Pac. 62; WiUard ▼. 
Carrigan, 8 Ariz. 70, 68 Pac. 538. 

[2] Upon the question as to what if any, 
weight was to be g;iven to the testimony of 
defendant in bis explanation of the falsity 
of a deliberate admission made In his 
sworn answer, It was peculiarly within tbe 
province of the lower court to decide. The 
principle has been very well stated in the 
case of Smith v. Boston Elevated By. Co., 106 
C. C. A. 497, 184 Fed. 387, 37 U R. A. (N. S.) 
429 : "As the inconsistency is in the testf- 
niony of a party, a stricter rule is applicable 
than where the inconsistency is in the testi- 
mony of an ordinary witness. Previous In- 
consistent statements of a witness other than 
a party ordinarily go merely to the credit of 
the witness, and upon a second trial it may 
be left to a Jury to decide which of the incon- 
sistent statements is to be credited. The 
sworn testimony of a party, who has control 
of his case, with power to bind himself con- 
clusively by pleadings, stipulations, or ad- 
missions, as to the facts restlBg upon his 
own knowledge, is of such solemn character 
that In the absence of a clear showing of 
mistake, inadvertency, or oversight. It should 
ordinarily be regarded as precluding him 
from seeking to establish before another Jury 
an inconsistent state of facts. While it is 
true that upon a seccmd trial the plaintiff's 
case may be changed or strengthened by 
new testimony, yet the right of a plaintiff at 
a second trial to make by ihls own testimony 
a CMuplete departore from tbe case presented 
at the first trial is not unlimited. A plaintiff, 
we think, after having sworn to facts rest- 
ing in his own observation and knowledge be- 
fore one Jury, should not be permitted to 
swear to facts directly Inconsistent and to 
obtain from a second Jury a verdict In bis 
favor which will involve the conclusion that 
his testimony at tbe first trial was knowingly 
false. A party testifying under oath is more 
than a mere witness. He is an actor seek- 
ing the intervention of the Judicial power in 
his behalt and thus subject to the rule 'alle- 
gans contraria non est audiendus,' which, as 
stated in Broom's Legal Maxims, p. 130, 'ex- 
presses In technical language the trite say- 
ing of Lord Kenyon that a man should not be 
permitted to "blow hot and cold" with ref- 
erence to the same transaction, or insist at 
different times on the truth of each of two 
conflicting allegations according to the 
promptings of his private Interest' " 

For the reasons given, the Judgment of 
the lower court is affirmed. 

CUNNINGHAM and ROSS, JJ., concur. 
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tl4 Ariz. «8) 

AMiEN T. STATE. 
(Sapreme Court of Arizona. Aprfl 4, 1913.) 

1. Statutes (J 35%*)— Enactment— Refeb- 

EN DDM— CONTKOL. 

Under Laws Sp^ Ses8. 1912, c. 71, f 3, 
providintr & method of testing the suflSdency 
of initiated and referred petitions, and em- 
powering the court to enforce or restrain ac- 
tion on the part of the administrative officers 
as the merits of the case demand, the courts 
have power, at the instance of any citieen, aft- 
er the filing of a referendum petition, on a proper 
showing, to confine and regulate the admin- 
istrative acta of officers, so as to obtain a prop- 
er submission of the question raised acoord> 
ing to law. 

^(Ed. Note.— For other cases, see Statutes, 
£)ec. Dig. { 35%.*] 

2. Statutes (8 35%*)— Rbfebendum— "Reo- 
ULAX General Election." 

Const art. 4, $ 1, snbd. 10, provides that, 
when a referendum petition shall be filed, the 
Secretary of State shall cause to b^ printed 
on the oiBxnal ballot at the next regular gen- 
eral election the title and number of the meas- 
ure, together with the words "Yes" and "No," 
in such manner that the electors may express 
at the polls their approval or disapproval of 
the measure. Laws Hp. Sess. 191*2, c. 24, { 
1, provides for a general election of repre- 
sentatives in Congress and of state, county, 
and precinct officers on the first Tuesday after 
the first Monday in November, 1912, and on 
the same day of every even-numbered year 
thereafter; and section 2 authorizes the elec- 
tion of presidential electors at the election so 
held on the first Tuesday after the first Mon- 
day in November, 1912, and quadrennially 
thereafter. Held that, though chapter 24 was 
invalid, in so far as it provided for the elec- 
tion of state, county, and precinct officers in 
1912, it was nevertheless valid and provided 
for a general election, so far as it authorised 
the election of representatives in Congress 
and presidential electors in that year, and 
hence was the "next regular general election," 
to which a referendum petition filed Septem- 
ber 20, 1912, should be submitted to voters. 

[Ed. Note. — For other cases, see Statutes, 
Dec. Dig. { 35%.* 

For other definitions, see Words and Phras- 
es, vol. 7, pp. 6036, 6037.J 

8. CoNSTiTCTidNAL Law (| 70*)— Adoption 
OF Statute — Rbfekenduh — PtrBLiciTT — 
Review. 

Where a statute passed by the Legislature 
has been submitted to and adopted by refer- 
endum vote, it Is against public policy for the 
court, on a subsequent review, to declare it 
invalid because it has not received the pnb- 
licity required by law before the election. 

[Ed. Note. — For other cases, see Constitu- 
tional Law, Cent. Dig. if 129-132, 137; Dec. 
Dig. i 70.*] 

4. Stipulations {§ 3*)— Vauditt— MatKers 

Not Subject to Stipulation. 

On an issue as to whether a statute has 
been legally submitted to a referendum vote 
of the people, the parties cannot stipulate as 
to the facta attending such submission, and 
from such stipulations ask the court to deter- 
mine the validity of the law. 

[Ed. Note.— For other cases, see Stipulations, 
Cent. Dig. { 2; Dec. Dig. i 3.*] 

5. Constitutional Law (S 70*)- ValiditT 
or Statute — Refebendum — Departments 

of (xOVEBNMBNT— iNntlSrOEMXNT. 

Under the constitutional provisions sepa- 
rating the legislative from the judicial depart- 
ment of government, where a statute appears 



on its face to tave been properly, passed by the 
Legislature^ signed by the Governor, and re- 
ferred to the people pursuant to a referendum 
Setition, and the Governor has issued a proc- 
tmation showing that the statute has been ap- 
proved by the majority of those voting there- 
on, and declaring the measure a law, the courts 
have too power ' to go behind the final legis- 
lative record and the Governor's proclamation, 
and hold the law invalid for failure to comply 
with some constitutional provision regulating 
its passa'ge. 

[Ed. Note. — For other cases, see Constitu- 
tional Law, Cent Dig. If 129-132, 137; Dea 
Dig. t TO.*] 

Appeal from Superior Court, Karicopa 
County; J. C. PhUlIps, Judge. 

Wood Allen was convicted of violating 
the game law by killing a duall without a 
hunting, license, and he appeals. Affirmed. 

W. L. Barnum, of Phcenix, for appellant. 
Frank Cox, Chalmers & Kent, and F. G. 
Struckmeyer, all of Pb<enix, amid curiie. 
G. P. BuUard, Atty. Gen., and U C. Hardy, 
Asst Atty. Gen., for the State. 

PER CURIAM. The appellant was tried, 
convicted, and fined in the sui)erlor court of 
Maricopa county upon the charge of violating 
the game law, by killing, on December 15, 
1912, a quail without first having obtained 
a hunting license as required by section 21 
at chapter 82, Session Laws of Siieclal Ses- 
sion, First Legislature. The appellant de- 
murred to the information for the reason, 
as he contends, that chapter 82 is not a 
valid atid subsisting law. He admits the fact 
of killing the quail, but asserts there exists 
no law making the act a crime. 

The session of the Legislature at whldi 
chapter - 82 was passed and approved ad- 
Joamed June 22, 1912. "But to allow oppor- 
tunity for referendum petition," It is provid- 
ed in subdivision 8, { 1, art. 4, Of the Con- 
stitution, that "no act passed by the Legis- 
lature shall be operative for ninety days af- 
ter the close of the session bf the Legislature 
enacting such measure. * • •" Further 
provisions of the same article of the Consti- 
tution are that 5 per centum of the qualified 
electors who voted for all candidates for 
Governor at the general election last preced- 
ing the filing of any referendum petition may 
order the submission to the -people at the 
polls any measure, or item, section, or part 
of any measure, enacted by the Legislature, 
by filing such petition with the Secretary 
of State not more than 90 days after the 
final adjournment of the session of the Leg- 
islature which shall hare passed the measure 
to which the referendum is applied. On 
September 20, 1912, a petition for referen- 
dum on chapter 82 was filed with the Secre- 
tary of State, which had the effect of refer- 
ring said measure to a vote of the qualified 
electors of the state for their approval or 
rejection at the next regular general election. 

The right of the people to pursue this 
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■«p«rw iritlt fldteMMj» to ckaptor S2 Js vovcb- f 
•Mfod tbem bf aubdlvleloa 1, | 1, «rt> 4, of 
tbe CoDvtttatlon, whicb iwi» M follows; 
"XHht hcislati^e authority of tlie aUte shall 
be . v«etied In a Leglalatnre, conalBtlng of a 
Senate and a House of JEtepreaeBtaav^, but 
the people reserve the power to propose law* 
aad amendments to the Constitution and 
to enact or teiwt such laws and amend- 
menta at the polls,., independently of the 
Legislature; and they, also reserve, for use 
at their own option, the power. to approve 
or reject at the polls any act; or Item, sec- 
tion, or part of ajiy act, of tbe liCgislature." 
. In this case the people have undertaken to 
exercise their option of approval or rejection 
npon the whole of chapter 82. They filed the 
required referendum petition with the Secre- 
tary of State within ,tbe time allowed by 
law. Having done this, clearly they are en- 
titled to be heard in the proper manner, time, 
and. place. The manner in which they are 
to be heard is by their votes, the place Is 
at the "polls," and the time is at the "next 
regular general election." The measure was 
submitted to the qualified voters of tbe state 
at the election held on the first Tuesday 
after the first Monday In November, 1912. 
That the people were heard at such election 
Is attested by their votes. 19,455 voters, 
out of a total registration in. the state of 
24,907, voted for or against the measure. 
That the votes of the electbrs were cast at the 
•^Us" in the manner provided by law is 
unquestioned. It is obvious that the great 
desiderata of the Constitution In reference 
to Initiated and referred measures were a 
full expression pro and con of the whole 
electorate at the proper time, manner, and 
place. 

The Constitution, In aid of and to facilitate 
the exercise of the power reserved by the 
peopie "for use at their option to approve or 
reject at the polls any act," named certain 
officers of the executive department of the 
State as agencies through and by whom this 
power was to be directed. One thing only is 
rcQUlred of the proponents of a referendum, 
and that Is to file a proper and legal petition 
with the Secretary of State, and only one 
thing is permitted or required of the elector- 
ate, and that Is to vote on the measure at 
tbe time of Its submission. The dnty to file 
the referMidum petition and refer tbe meas- 
ure to a vote of the quallfled electors Is de- 
volved npon the Secretary of Stats. Article 
4, Constitution. It is made his duty to give 
the measure the inreBcrifced publicity (subdi- 
Tlsion 11, I 1, art 4, Constitution, and chap- 
ter 71 Session Laws Arizona, First Special 
Session of First Legislature), and It is his 
duty to canvass the votes for and against 
each measure submitted. In tact, all the 
details of submitting the measure from tbe 
time of filing the referendum petition to the 
canvassing of the vote thereon are largely In 
tha control and change of tbe Secretary «f 



Stntek n* voter cannot 4<rM( wluit b* 
shall do or not do. He can start the. eleo- 
tlon macbiaenr, hot cannot direct its opera- 
tion. 

[1] 9at tbe appellant objects, first, that, 
the measure, chapter 8^ was not submitted 
at a proper or legal eleotion: and, second* 
tbat it was not given tbe publicity provided 
In the Constitution and- tbe laws, and there- 
tore is null and void. If objections had 
been made in the early stages of the process 
of subaalsBion for the neasoDs now assigned, 
tbe questions would have been aubjecta of 
Judicial investigation and determination. 
Section 8, a 71, Session Laws of Special 
Session 1912, provides the legal method <rf 
testing the aufflcieucy of initiated and re- 
ferred pettUons, and empowers the courts to 
enforce or restrain action upon tbe part of 
the administrative officers as tbe merits of 
tile case demand ; and this power of the 
courta may be invoked by any citizen of the 
state. If the measure, as it la now contend- 
ed, was to be submitted to the voters at 
the wrong election, or if, as is now urged, 
it was impossible to give tbe measure the 
publicity rjgqulred, the courts were open to 
any citizen, and possessed the power, upon a 
proper showing, to confine tbe administra- 
tive acts of officers within the law. Timely 
appeal to the courts upon the questions now 
raised, if meritorious, would have settled 
the matter before the election was had. 
However, the measure was submitted to the 
voters without question. They were invited 
to believe that tbe formalities of the law 
pertaining to the submission of the measure 
had been fully met. The expense of. tbe 
election was incurred, and the electors, im- 
bued with the conviction tbat they were per- 
forming one of the highest functions of citi- 
zenship, and not going through a mere hol- 
low form, we may assume, investigated tbe 
question and went to the polls and voted 
thereon. 

All the qualified voters of tbe state being 
authorized to participate In tbe rejection or 
approval of referred laws, it may be conced- 
ed to be essential that they give expression 
to their wishes at a time fixed by tbe funda- 
mental law, just as it may be conceded that 
it is a primary requisite to the enactment 
of laws that there be a'legal Legislature. In 
time and place, the members entitled so to 
do must lawfully convene. So the electors 
qualified to vote on any measure referred 
to them must lawfully assemble at the time 
fixed by Ikyr to cast their votes. Subdivision 
10, f ' 1, art 4, Oonstltntion, provides that 
the Secretary of dtate "shall cause to be 
printed on tbe Official ballot at the next reg" 
ular general election tbe title and number 
of' said measure, together with tbe words- 
'Tee' and 'No* in such manner tbat the elec- 
tors may express at the polls their approval' 
or disapproval of the measure." 

[2J The election at wbiohtbls measure was 
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subnOttea was the dectlon provided for by 
eectionfi 1, 2, and 3, chapter 24, Special 
Session 1012. Those secttons are as follows: 

"Section 1. There shall be a general elec- 
tion of Representatives in Gongress, and of 
state, county, and precinct officers on the 
flrst Tuesday after the first Monday ta No- 
vember, 1912, and on the same day of every 
even numbered year thereafter. 

"Sec. 2. Such number of presidential elec- 
tors as shall equal the number of United 
States Senators and Eepresentatlves in Con- 
gress from Arizona shall be elected at an 
election to be held on the flrst Tuesday aft- 
er the first Monday in November, 1912, and 
quadrennially thereafter. 

"Sec. 3. Such elections shall be held under 
tt)e provisions of the Revised Statutes of 
Arizona, 1901, and amendments thereto, re- 
lating to elections, subject to the j^ovisions 
thereof." 

In State ▼. Osborne, 125 Pac. 884, we held 
that chapter 24, in so far as it provided for 
the election of state, county, and precinct of- 
ficers in 1912, was in conflict with section 
11, art. 7, of the Constitution, but we did 
not hold it wholly incompatible. On the con- 
trary, we expressly held it to be valid legis- 
lation in 60 far as it provided for an elec- 
tion of Representatives in Congress and pres- 
idential electors. In that connection we said: 
"The act also provides for the election for 
a Representative in Congress and for presi- 
dential electors. But this part of the act 
Is not so Inseparably connected in substance 
with the other parts of the act as to work 
the destruction of the whole act. Striking 
out the provision for the election of state, 
county, and precinct officers, the act is capa- 
ble of being carried out in accordance with 
the legislative intent as to the election of 
Representatives in Congress and presiden- 
tial electors In the year 1912." 

It Is apparent that the elections mention- 
ed in sections 1 and 2 of chapter 24 are one 
and the same election, to be held at the 
same time and places with the same election 
officers. Section 3 refers to the general elec- 
tion laws (tiUe 20,' Revised Statutes of Ari- 
zona 1901) for the manner, method, and ma- 
chinery for the conduct of the election. Par- 
agraph 2272, Id., provides for the election 
of delegate to Congress at the general elec- 
tion, as does chapter 24, supra, the election 
of Representative in Congress at the general 
election. Section 12, art. 22, of the Consti- 
tution, provides that a representative in Con- 
gress shall be elected at the same election at 
which officers are elected under the enabling 
act and thereafter at such limes and such 
manner as may be prescribed by law. The 
term of the Representative la Congress elect- 
ed under the enabling act expired with the 
Sixty-Second Congress, and it was impera- 
tively necessary that the Legislature pro- 
vide the machinery for tli« election of bis 
successor. This the Legislature did In sec- 



tion 3, «. 24, and 'fcliHe'lt'was not necessarr 
for the Legidature to name the day of ttie 
election, this bdng tite duty of Congress al- 
ready exercised. It did, conforming with tbe 
laws of the United States, name the day 
and designate the election "a general elec- 
tion." 

Section 11, art. 7, of tiie Constitution, des- 
ignates the biennial election to be held on 
the flrst Tuesday after the flrst Monday in 
November "a general election," and it is 
none the less "a general election" because 
some of the officers therein mentioned' are 
not voted for. An election for Representa- 
tive in Congress and presidential electors la 
a general election in fact, because it is state- 
wide, permitting all qualified voters to vote, 
and because It Is so named by both the or- 
ganic and statutory law. Tbe phrase "next 
regular general election" occurs but the one 
time In the Constitution. "A general elec- 
tion," and "the general election last preced- 
ing," and "the last preceding general elec- 
tion," "first general election thereafter," and 
"general state election" occur. We are not 
now concerned as to whether these varied 
expressions describe the same kind of an 
election, or different elections. Suffice it to 
say that the election at which chapter 82 was 
submitted was the "next regular general 
election" held after the referendum petition 
was filed against It in the office of the Sec- 
retary of State. "In the case of any par- 
ticular statute, tbe construction can t>e de- 
termined only by considering the context in 
which the word is found, the purpose of 
the statute, and the object which it was de- 
signed to fulfill. Tbe next regular election 
may mean the next election at which of- 
ficers are to be regularly elected, or it may 
merely be used to exclude special elections, 
or it may be used synonymously or Inter- 
changeably with the word 'general.* " People 
V. Babcock, 123 Cal. 307, 55 Pac. 1017. 

When it Is considered that it was the evi- 
dent purpose of the Constitution to give ev- 
ery qualified voter of the state an opportu- 
nity to register his approval or disapproval 
of initiated or referred measures, it becomes 
apparent that that purpose is fully effected 
by a reference of such measures to a general 
state^wlde election, and we therefore conclude 
that "regular general election," In this in- 
stance, should be construed to mean the 
same as general election. We thus find that 
the people, who are the source of all power, 
in a proi)er manner, by their votes, at a prop- 
er place, at the polls, and at a proper time, 
a general election, have registered the public 
will upon chapter 82 and placed thereon the 
seal of their approval. 

[3] This brings ua to the second contention 
of appellant, wherdn he asserts chapter 82 
did not receive the publicity provided W 
law. From the view we take of this ques- 
tion, we deem It unnecessary tO' discuss what 
the law requires in that regard. Nor do we 
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propose to go Into the detans of what was 
done or not done t>y the administratis oIBcers 
In the matter of giving publicity to the meas- 
■ure. We believe that we are precluded from 
doing so on grounds of sound public policy, 
logic, reason, and by the law itself. The is- 
sue In this case Is not as to the construction, 
meaning, or scope Of the act, nor whether 
It be void for its repugnancy to the Consti- 
tution. So far as the Constitution and the 
act are concerned, it la not contended that 
there is any incompatibility with each other. 
But we are requested to hold that such en- 
actment, in the form of a statute, was nev- 
er passed, or, to be more accurate, was never 
legally referred to the qualified electors for 
their approval or rejection, so as to become, 
under the state Constitution, a law. And 
we are asked to determine whether the act 
before us is a valid and subsisting law of 
this state by virtue of stipulation and ad- 
missions made by the parties at the trial as 
to what did or did not occur during the 
progress of Its submission to the people and 
before the proclamation of the Ctovemor de- 
claring it to be law. 

[4] The Secretary of State, as a subordi- 
nate administrative officer of the govern- 
ment, was charged by the Constitution with 
the duty of submitting the measure to the 
voters for their approval or rejection. He 
Is not a party to this action, and what the 
parties to It may agree as to his action In 
the premises Is not Mndlng on him. We 
are of opinion that they cannot stipulate as 
to such matters, and from' such stipulations 
ask the court, in a given case, whether a 
law is or Is not In force. So, In deciding the 
Issue, we shall not regard the stipulation or 
admissions made by the parties to the action. 
If we were bound by such stipulations, the 
judgrments' of the courts in such matters 
would be as different as the facts agreed up- 
on by parties In different actions might vary. 

[6] In the case of Pacific Railroad v. Gov- 
ernor, 23 Mo. 353, 66 Am. Dec. 6T3, the court 
need this language: "Whilst the power of 
the courts to declare a law unconstitutional 
Is admitted on all hands as being necessary 
to preserve the Oonstitutlon from violation, 
yet such power is .clalmeU and exercised in 
relation to laws which show on their face 
that the constitutional limit has been tran- 
scended. The reason of this principle limits 
the claim of Jurisdiction to such cases; The 
Constitution Is designed to limit the i>owers 
of the government, and confine each of the 
departments to Its appropriate sphere. If 
the Legislature exceeds Its powers in the 
enactment of a law, the courts, being sworn 
to support the Constitution, must Judge that 
law by the standard of the Constitution and 
declare Its invalidity. But the question 
whether a law on its face violates the Con- 
stitution Is very different from that growing 
«ut of the noncompliance with the forms to 
be observed in its «iactment In the one 



ease a power is exercised, not delegated, or 
which is prohibited, and the question of the 
validity t>f the law is determined from the 
language of it In the other, the law Is not. 
In Its terms, contrary to the Constitution. 
On its face it Is regular, but resort Is bad to 
something behind the law Itself in order to 
ascertain whether the General Assembly, In 
making the law, was governed by the rules 
prescribed for its action by the Constitution. 
This would seem like an inquisition into the 
conduct of the memhers of the General As- 
sembly, and It must be seen at once that it 
Is a very delicate power, the frequent exer- 
cise of which must lead to endless confusion 
in the administration of the law." 

In State Lottery Co. v. Rlchoux, 23 |La. 
Ann. 743, 8 Am. Rep. 602, it was said by the 
court: "When a legislative act is duly pro- 
mulgated according to the Constitution and 
laws under which It was passed, we find no 
authority In the Judiciary department to look 
behind and determine its validity or invalidi- 
ty from the proceedings of the General As- 
sembly in adopting it Such a course, it 
would seem, is not sustainable on the theory 
of the independent and separate action of 
the three branches of the state government. 
Where a legislative act is attacked on the 
ground that it contains provisions that are 
unconstitutional, the question of its validity 
Is properly within the scope of Judicial ac- 
tion. The courts have power, when a consti- 
tutional question is raised, to examine wheth- 
er the thing ordered, permitted, or forbidden 
to be done may have effect under the sanc- 
tion of the Constitution. The question should 
be. Is the law itself constitutional as to its 
provisions and what it declares? and ' not 
whether it is constitutional as to the manner 
of its enactment or the proceedings by wbldi 
It was enacted." 

So the doctrine of constitutional law, treat- 
ing of the power of the courts to declare 
statutes , void because in conflict with the 
Constitution, must not be confounded with 
the want of power In the courts to go behind 
the record of a duly anthenticated and en- 
rolled statute, and receive evidence, do«ru- 
mentary or parol, to impeach such record and 
nullify the act. Article 3 of our Constitu- 
tion, relating to the distribution of powers, 
provides: "The powers of the government of 
the state of Arizona shall be divided into 
three separate departments, the legislative, 
the executive, and the Judicial ; and, except 
as provided in this Constitution, such de- 
partments shall be separate and distinct, and 
no one of such departments shall exercise the 
powers proi)erly belonging to eltlier of the 
others." 

AH imlitlcal power Is Inherent In the people, 
and governments derive their Just jwwers 
from the consent of the governed. This Is 
not a mere metaphor, that sounds pleasing 
to the ear, nor Is it a maxim that may not 
have a concrete application; but it is a vital 
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Ifftedple^ adbereA to in the formation of 
the goveniment of this state. By their Con* 
Btltntlon, the legislative authority was vested 
. in a Legislature, consisting of a Senate and 
a House of RepresentatlTes ; but the peofde 
reserved the power to propose laws and 
amendments to the Constitution, and to oiact 
pr reject miA laws and amendments at the 
polls, Indepoidently of the Legislature, and 
they also reserved, for use at their own op- 
tion, the pow» to approve or reject at the 
polls any act, section, or part of any act of 
the Legislature, The people did not commit 
to the Legislature the whole lawmaking pow- 
er of the state, but they especially reserved 
In themselves the power to initiate and de- 
feat legislation by their votes. In this state 
the Legislature and the people constitute the 
lawmaking power. This Ut Important when 
we come to consider the adjudicated cases 
holding that If the enrollment or original 
record of the statute is regular on Its lace — 
that is. If the act is framed with no infirmity 
on its face. Is duly promulgated, or properly 
authenticated and deiwsited in the proper 
ofBce — it is conclusively presumed to have 
been regularly enacted, the record is invul- 
nerable to attack, and proves itself. If such 
sanctity and verity may be given to the acts 
of the delegated representatives of the peo- 
ple In legislative body assembled. It must 
with clearer reason and with greater force 
be given to the act of the sovereign itself, the 
source of all governmental power, the record 
of which, in its lawmaking capacity, is au- 
thenticated and promulgated as the Constitu- 
tion provides. 

Subdivision 6 of section 1 of article 4 of 
the Ccmstitution provides: "Any measure or 
amendment to the Constitution proposed un- 
der the initiative, and any measure to which 
the referendum is applied, shall be referred 
to a vote of the qualified electors, and shall 
become law when approved by a majority of 
the votes cast thereon and upon proclama- 
tion of the Governor, and not otherwise." 
In the case at bar we have an act of the Leg- 
islature deposited in the office of the Sec- 
retary of State, the legal custodian of the 
laws. The act is authenticated by the sig- 
natures of the Speaker of the House of Rep- 
resentatives and the President of the Senate, 
with the approval of the Governor thereon. 
There is also the proclamation of the Gover- 
nor, giving the whole number of votes cast 
for and against such measure on a referen- 
dum thereof to the people, showing it to be 
approved by a majority of those voting there- 
on; the Governor declaring in such procla- 
mation the measure to be law. 

It does not follow, from the power of the 
courts to declare statutes unconstituttoDal, 
that they can go behind authenticated and 
approved statutes for the purpose of ioquir- 
iug whether those statutes were passed In 
the manuer prescribed by the Constitution. 
Whether the courts have this power to re- 



ceive other evidence, In order to aaoertain 
whether the lawmaking power has conform- 
ed to constitutional requirements, has been 
many times before the courts of this coun- 
try, and has met with no little dlffereace of 
opinion. It is held by one line of cases that 
a duly authenticated, approved, and enrolled 
statute imports absolute verity. Is conclusive 
that such an act was passed in every respect 
as designated by the Constitution; and, by 
anoUier, that while such authentication, ap- 
proval, and enrollment are strong prima fa- 
cie evidence that it was passed, still this 
presumption may be overcome by proper evi- 
dence. If the question were one of first Im- 
pression in this Juriadiction, we would be 
persuaded to adhere to the doctrine announc- 
ed in that class of caees holding that a duly 
enrolled and authenticated statute, regular 
on Its face. Is conclusive of the fact that It 
was regularly passed, and that the courts 
cannot go behind It and entertain evidence 
by which it may be impeached. Wherever 
the question is one of first impression, this 
rule Is generally adopted, while In some 
states the courts continue to follow earlier 
precedent, and adhere to the contrary view; 
but this is not always the case, however, as 
the overruling of earlier cases is somewhat 
common. 

That the question is not one of first Im- 
pression In this jurisdiction we cite Graves 
t. Alsap, 1 Ariz. 274, 26 Pac. 888, and Har- 
wood V. Wentworth, 4 Aria. 378, 42 Paa 
1025. In the latter case the court said : "For 
a court to permit evidence to Impeach an act 
which' purports to have passed the legisla- 
tive assembly, attested by the signatures of 
the presiding ofilcers of the respective houses 
tUereof, approved and signed by the Govern- 
or, and deposited with the officer who by law 
is the custodian thereof, without authority 
by constitutional provisions clearly expressed, 
would be to destroy the Independence of one 
of the three co-ordinate branches of our gov- 
ernment, and make the legislative depart- 
ment subordinate to the judicial." The prin- 
ciple enunciated in the case is further Illa- 
minated in an able concurring opinion by 
Chief Justice Baker. This case, on appetd 
to the Supreme Court of the United States, 
was affirmed by that court In 162 U. S. 547, 
16 Sup. Ct. 890, 40 L. Ed. 1069, upon author- 
ity of Field V. Clark. 

The question was first presented to the 
Supreme Court of the United States for de- 
cision in 1891, as a pure problem of constitu- 
tional law. Mr. Justice Harlan, speaking 
for the court In Field v. dark, 143 U. 8. 
640, 12 Sup. Ct. 405, 36 L. Ed. 284, in an able 
opinion, there said: "This xiuesUon Is now 
presented for the first time In this court. 
It has received, as its importance required It 
should receive, the most deliberate considera- 
tion. We recognize, on ttie one hand, the 
duty of this court, from the performance of 
which It may' not shrink, to. give full effect 
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to the proTlsIotis of the Cottstltatioii fe&tlng 
to the enactment of laws that are to operate 
wherever the authority and Jurisdiction of 
the 'Dnlted States extends. On the other 
band, we cannot be anmlndfnl of the conse- 
quences that must result If this court should 
feel obliged, In fidelity to the Constitution, 
to declare that an enrolled bill, on which de- 
pend public and private Interests of vast 
magnitude,' and which has been authenticated 
by the signatures of the presiding officers 
of the two houses of Congress, and by the ap- 
proval of the President, and has been de- 
posited in the public archives as an act of 
Congress, was not in fact passed by the 
House of Representatives and the Senate, 
»nd therefore did not become a law." 

The court, after an exhaustive review of 
the authorities, reached a unanimous conclu- 
sion that an enrolled bill, regular on its face, 
duly authenticated by the official signatures of 
the presiding officers of both houses of Con- 
gress, is an official attestation by the two bous- 
es that such bill has duly and regularly pass- 
ed Congress ; and when the bill thus attested 
receives the approval of the President, and is 
deposited In the Department of State accord- 
ing to law, its authentication as a' blU that 
has passed Congress is complete tad un- 
impeachable, and it is not competent to show 
from the Journals of ^ther house of Con- 
gress that an act so authenticated, approved, 
and deposited did not pass in the precise 
form in which it was thus signed and ap- 
proved, or that it was not passed in the 
manner required by the Constitution. 

We make the following extended quota- 
tion from the case of State t. Jones, 6 Wash. 
473, 34 Pac 201, 23 U E. A. 340, where the 
principle Is very logically advanced and for- 
cibly stated: "But it is argued with great 
force on thb part of the respondent that if 
the courts do not look into the proceedings 
of the Legislature, and set aside laws when 
not enacted with the formalities required by 
the Constitution, the Legislature can at 
pleasure nullify all such provisions. This 
is no doubt true, and It is upon this line of 
reasoning that those courts which have gone 
behtiid the enrolled bill have Justified them- 
selves in so doing. This line of reasoning 
seems to assume that the Judicial depart- 
ment is diarged with seeing that all the 
mandatory provisions of the Constitution are 
complied with. But is this a reasonable con- 
struction, In view of the theory of our gov- 
ernment, and the principles enunciated in 
onr Constitution? Each of the three depart- 
ments into which the government Is divided 
are equal, and each department should be 
held responsible to the people that it rep- 
resents, and not to the other departments of 
the government, or either of them. What 
are the respective duties of these depart- 
ments? They may be briefly stated thus: 
The I>eglslature enacts laws, and is com- 
manded by the Constitution to enact fliem 



in k certain way. The executive enforce* 
the laws; and by the Constitution it is mad^ 
his duty to take certain steps looking to^ 
wards such enforcement in the manner pre- 
scribed therein upon the happening of cer- 
tain contingencies. The Judicial department 
is charged with the duty of interpreting the 
laws, and adjudging rights and obligations 
thereunder. What is the law upon which 
the Judicial department must thus determine 
rights and obligations? It is, first, the 
Constitution of the state; second, so much 
of the common law as is in force here, and 
the laws of the Legislature; and, ttdrd, the 
acts of the executive department in those 
matters In which, under the Constitution, it 
Is given the power to exercise discretion un- 
der certain contingencies. Such being the 
respective duties of the several departments, 
it seems to us that the acts of each of them, 
when certified as required by the Constitn- 
tlon, or by such a universal course of prac- 
tice as to have the force of a ccmBtitutlonal 
provision, should be conclusive upon each of 
the other departments ; and there would 
seem to be no more impropriety in the Leg- 
islature seeking to go behind the final rec-' 
ord of a court, for the purpose of determin- 
ing whether or not it had obeyed the con- 
stitutional directions in making snch a rec- 
ord, than there would be in the courts seek- 
ing to go behind the final record made by the 
legislative department. As we have seen, the 
executive, under the Constitution, Is charged- 
wlth doing certain tilings upon certain con* 
tingencles happening, and undelr the Consti- 
tution he' is given no power thus to act ex-- 
cepting upon such contingency; yet if the 
Governor determines that such contingency 
exists, and acts in pursuance thereof, no' 
court, so far as we 'have been able to see,' 
has ever sought to inquire into the fact ait 
to whether or not the' contingency upon 
which the governor had founded his acdon 
In fact existed. For instance, under the con- 
stitution, the Governor is' authorized to con- 
vene the Legislature upon extraordinary oc- 
casions, and there would seem to be the 
same reason for a court refusing to' give 
force to his proclamation thus convening the 
Legislature, if upon investigation it found 
that the extraordinary occasion upon which 
the Governor had assumed to act did not 
in fact exist, as there Would be to go back 
of the record made by the Legislature. To 
preserve the harmony of our form of gov-' 
ernment. It must be held that these several 
mandatory provisions are addressed to l^e 
department wliich is called upon to perform- 
them, and that neither of the other depart* - 
ments can in any manner coerce that de- 
partment into obedience thereto. Courts 
have gone behind the final record of the leg- 
islative department upon what seems to us 
a false theory. They have assumed that the 
mandatory provisions of ' the Constitution 
are safer ii the enforcement thereof Is 'iu-- 
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trusted to tbe Judicial department than If 
so intrusted to the Legislature; In other 
words, they have acted upon tbe presump- 
tion that their department is tbe only on» in 
whiich sufficient Integrity exists to insure the 
preservation of the Constitution. How the 
courts hare obtained this idea is somewhat 
difficult to ascertain; but that they enter- 
tain it, and bare allowed it to influence their 
decisions, is so evident that even a super- 
ficial examination of such decisions will sat- 
isfy any one of tbe fact" 

In Indiana it is held that the courts can- 
not looE beyond tbe enrolled act to ascertain 
whether there has been a compliance with 
the requirements of tbe Constitution that no 
bill shall be presented to tbe Governor with- 
in two days ne^t previous to tbe final ad- 
journment Bender v. State, 53 Ind. 254. 

The doctrine that an enrolled and duly au- 
thenticated bill will be conclusively presumed 
to have been passed in conformity to the re- 
quirements of tbe Constitution, as announced 
In tbe case of Sherman v. Story, 30 Gal. 253, 
89 Am. Dec. 93, while subsequently departed 
&om by that court has recently been dted 
and sustained In the case of Yolo County v. 
Colgan, 132 Cal. 267, 64 Pac. 407, 84 Am. St 
Rep. 41. In tbe latter case tbe court said: 
"Tbe lawmaking power of this state is vested 
by tbe Constitution in tbe Legislature; and, 
while the Constitution has prescribed the for- 
malities to be observed in the passage of bills 
and the creation of statutes, tbe power to 
determine whether these formalities have 
been complied with is necessarily vested in 
tbe licglslature itself, since, if it were not 
It would be powerless to enact a statute. 
The Constitution has not provided that this 
essential power thus vested in the Legisla- 
ture shall be subject to review by the courts, 
while It has been expressly provided that no 
person charged with the exercise of powers 
properly belonging to one of the three de- 
partments — ^the legislative, executive, and Ju- 
dicial — Into which the powers of the govern- 
ment are divided sbaU exercise any func- 
tions appertaining to either of the others." 

In Mississippi the subject was thus dis- 
cussed in Green v. Weller, 32 Miss. 690: "It 
may be that tbe legislative acts may be pass- 
ed without compliance with tbe require- 
ments of the Constitution. If such defect 
or violation appear on the face of tbe rec- 
ord, which can be Judicially noticed, the 
power of tbe court to determine the question 
is indisputable. But if tbe proper record 
shows that tbe act has received the sanctions 
required by the Constitution as evidence of 
its having been passed agreeably to tbe Con- 
stitution, and its provisions be not repug- 
nant to the Constitution, the regularity and 
stability of government and tbe peace of 
society require that it should have the force 
of a valid law." 

In Cox v. Pitt County, 146 N. C. 584, 60 
S. Bw 516, 16 L. B. A. (N. S.) 253, tbe court 



Iiad under consideration tbe question as to 
whether proper notice bad been given as re- 
quired by the Constitution prior to tbe en- 
actment of tbe law in question. It said: 
"The courts will not go behind the ratifica- 
tion of the act to ascertain whether notice 
has been given in accordance with section 
12, art 2, of tbe Constitution of this state. 
While that section is binding upon tbe con- 
science of tbe General Assembly, and doubt- 
less is intended to be observed by that body, 
the courts will not undertake to review the 
action in that respect of a co-ordinate de- 
partment of tbe state government and will 
conclusively presume from ratification that 
the notice has been given." 

In Brodnax v. Groom, 64 N. C. 244, the 
question was upon a private act requiring 
30 days' notice of application, required by 
article 2, $ 4, of the Constitution, and the 
motion was to prove that the notice had not 
been given. Tbe court, speaking through 
Chief Justice Pearson, said: "'We are of 
opinion that the ratification certified by the 
Lieutenant Governor and the Speaker of the 
House of Representatives makes it a matter 
of record, which cannot be impeached before 
tbe courts in a collateral way. Lord Coke 
says: 'A record, until reversed, importeth 
verity.' There can be no doubt that acta 
of the General Assembly, like Judgments of 
courts, are matters of record, and the idea 
that tbe verity of the record can be averred 
against in a collateral proceeding is oppose^ 
to all of tbe authorities. Tbe courts must 
act on the maxim 'Omnia prtesumuntur,' etc 
Suppose an act of Congress is returned by 
tbe President with bis objections, and tbe 
Vice President and the Speaker of tbe House 
certify that it passed afterward by the con- 
stitutional majority ; is it open for the 
courts to go behind the record and hear proof 
to the contrary?" 

In Carr v. Coke, 116 N. C. 223, 22 S. E. 16, 
28 L. B. A. 737, 47 Am. St Rep. 801, it was 
held that if a statute, regular on its face 
and in due form, is ratified and approved by 
the genuine signatures of the presiding of- 
ficers of both iiouses of the Legislature, it 
is conclusive eridence that it was reguhirly 
and legally enacted, and the courts cannot 
go behind this record for any cause to as- 
certain bow such record was established. In 
a very forcible concurring opinion in this 
case, Mr. Justice Montgomery said: "I insist 
that the decision of the court in this ca«« 
upholds the integrity and independence of 
one of the coeqiml departments of tbe gov- 
ernment, and preserves the power and jti- 
risdiction of the two involved In this suit. 
It is better for us, and will be better for 
posterity, if in cases where fraud and deceit 
have been or shall be practiced upon the 
presiding otficers of the House and Senate, 
by means of wliicb their signatures to spuri- 
ous bills have been obtained, for the Lef^e- 
lature to be convened (if an adjournment 
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was had before diacovery), and allowed to 
correct such errors or mlBtakes, than that 
the court should assume a Jurisdiction which 
does not belong to it, and thereby begin an 
encroachment upon the rights of the legisla- 
tive department, to end possibly in Judicial 
tyranny, the basest and most detestable spe- 
cies of oppression." 

In Ex parte Wren, 63 Miss. 512, 56 Am. 
Rep. 826, the court, in a vigorous opinion, 
held that the enrolled act, signed by the 
President of the Senate and the Speaker of 
the House of Representatlyes and the Gov- 
ernor, Is the sole exposition of Its contents, 
and the conclusive evidence of its existence 
and It is not allowable to look further to 
discover the history of the act After a re- 
view of the adjudged cases, the court said: 
"Every other view subordinates the Legis- 
lature, and disregards the coequal position 
in our system of the three departments of 
government. If the validity of every act 
published as law Is to be tested by exam- 
ining Its history, as shown by the journals of 
the two houses of the Legislature, there will 
be an amount of litigation, dlfliculty, and 
painful uncertainty appalling in its contem- 
platicm, and multiplying a hundredfold the 
alleged uncertainty of the law. Every suit 
before every court, where the validity of a 
statute may be called In question as affect- 
ing the right of a litigant, will be In the na- 
ture of an appeal, or writ of error, or bill of 
review, for errors apparent on the face of 
the legislative records, and the Journals must 
be explored to determine if some contradic- 
tion does not exist between the Journals and 
tha Mil signed by the presiding officers of the 
two houses. What is the law to be declared 
by the court? It must inform itself as best 
it can what is the law. If it may go beyond 
the enrolled and signed bill, and try its va- 
lidity by the record contained in the Jour- 
nals, it must perform this task as often as 
called on, and every court must do it. A 
Justice of the peace must do it, for he has 
as much right and Is as much bound to pre- 
serve the Constitution and declare and ap- 
ply the law as any other court, and we will 
have the spectacle of examination of Jour- 
nals by Justices of the peace, and statutes de- 
clared to be not law as the result of thdr 
Journalistic history, and the circuit and 
chancery courts will be constantly engaged 
in like manner, and this court, on appeal, 
have often to try the correctness of the 
determination of the court below as to the 
conclusion to be drawn from the legislative 
Journals on the inquiry as to the validity 
of the statutes thus tested. • * • Let 
the courts accept as statutes, duly enacted, 
such Mils as are delivered by the Legisla- 
ture as their acts, authenticated as such in 
the prescribed mode." 

Chief Justice Beasley, in Pangborn v. 
Young, .32 N. J. Law, 29, mentions that in the 
frame of the state government there are 
130P.-71 



three co-ordinate branches, in all things eqoal 
and independent, each in its sphere the trust- ' 
ed agent of the public; and it is arrogating 
an authority not given to the Judiciary, to 
inquire into the veracity of the certificate by 
which the lawmaking power authenticates its 
acts. In the opinion of the court, the power 
to certify to the public laws which have been 
enacted is one of tlie trusts of the Constitu- 
tion to the department of the state govern- 
ment charged with such duty. 

The Texas Supreme Court -says: "Our 
Constitution provides that, after the passage 
of a bill, it shall be slgneid by the presiding 
officer of each house in presence of the 
house; and we are of opinion, when a bill 
has been so signed and has been submitted 
to and approved by the Governor, it was In- 
tended that it should afford conclusive evi- 
dence that the act had been passed In the 
manner required by the Constitution. Such 
rule being the rule of the common law, we 
thing, in the absence of something In the 
Constitution expressly showing a contrary In- 
tention, It Is fair to presume that the same 
rule should prevail in this state. There is no 
provision in the Constitution indicating In 
any direct manner such contrary Intention; 
and the fact that It Is provided that Journals 
shall be kept and that certain things should 
be entered therein we think insufficient to 
show any such purpose." Williams v. Tay- 
lor, 83 Tex. 667, 19 S. W. 156. 

The Kentuclqr Court of Appeals, In a per- 
suasive opinion, has held that the enrolled 
bill signed by the presiding officers and ap- 
proved by the Governor was conclusive evi- 
dence of its passage according to the Consti- 
tution. The court observed: "That the act 
or successive acts of some agency somewhere 
or somehow must be held conclusive Is en- 
tirely evident, unless we open the doors to 
all competent proof. Including that of a 
member on the floor, an absurdity not to be 
thought of. • • • The enrolled bill, so 
attested and signed and approved by the 
executive. Is easy of access and Inspection; 
but what shall we say of the Journals? At 
the session at which the law under consid- 
eration was adopted, those records consist 
of over 4,000 pages. They seem to have been 
hurriedly and imperfectly Indexed, as in the 
nature of things they must ever be. The as- 
siduous lawyer, who plods through those vol- 
umes, may fail to find evidence of an impor- 
tant step required by the Constitution to 
support a statute which has been promulgat- 
ed as the law of the land, and the court. in 
this case declares as a matter of fact that 
the prima facie law so promulgated is not, 
in fact, the law. In an adjoining circuit the 
court is more fortunate, and the missing step 
is found, or the erroneous entry is found cor- 
rected elsewhere in the record. So the law 
is upheld, and this confusing result will be 
reached, not because the law depends upon 
the testimony or the pleadings In any given 
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case, for the courts mrset take Jndldal notice 
of the JonmalB, if they are controlling, as 
well as of the signatures of the presiding 
officers, if they are to be held conclusive; 
but the confusion comes from the nature of 
the record to be inspected. This is usually 
prepared by the subordinate officers hurried- 
ly, amidst the excitement and confusion inci- 
dent to legislative bodies, and with small 
concern for those details which are to become 
80 Important if the record Is to be subjected 
to judicial scrutiny." Lafferty v. Huffman, 
99 Ky. 80, 35 S. W. 123, 32 L. R. A. 203. 

The doctrine we adhere to is affirmed in 
the following cases: Lyons v. Woods, 153 
U. S. 649, 14 Sup. Ct. 959, 38 L. Ed. 854; 
People V. Devlin, 33 N. T. 269, 88 Am. Dec. 
377; Hunt v. Van Alatyne, 25 Wend. 605; 
People T. Commissioners, 54 N. Y. 276, 13 
Am. Bep. 581; Evans v. Browne, 30 Ind. 
514, 95 Am. Dec. 710; Warner v. Beers, 23 
Wend. (N. X.) 103, at page 172; Fouke v. 
Fleming, 13 M.d. 392 ; Clare v. State, 5 Iowa, 
510; Duncombe v. Prindle, 12 Iowa, 1; Eld 
V. Gorham, 20 Conn. 8; Weeks v. Smith, 81 
Me. 538, 18 Atl. 325; Bender v. State, 53 
Ind. 254; Narregang v. Brown County, 14 
S. D. 357, 85 N. W. 602; State v. Bacon, 14 
S. D. 394, 85 N. W. 605; Scarborough v. 
Boblnson, 81 N. C. 409; Underground Cable 
Co. V. Atty. Gen., 46 N. J. F^. 270, 19 AtL 733, 
19 Am. St Bep. 394; Freeholders v. Steven- 
son, 46 N. J. Law, 173; People v. Burt, 43 
Cal. 660; State ex rel. Herron v. Smith, 44 
Ohio St 348, 7 N. B. 447, 12 N. E. 829 ; State 
V. Swift, 10 Nev. 176, 21 Am. Bep. 721; Mc- 
Lane v. Paschal, 8 Tex. Civ. App. 388, 28 S. 
W. 711; Usener v. State, 8 Tex. App. 177, 
181; Donaldson v. State, 15 Tex. App. 25; 
Ex parte Tipton, 28 Tex. App. 438, 13 S. W. 
610, 8 L. B. A. 326; People v. Clayton, 5 
Utah, 508, 18 Pac. 628; Bitchle v. Richards, 
14 Utah, 345, 353, 47 Pac. 670; State v. 
Jones, 6 Wash. 462, 478, 84 Pac. 201, 23 L. 
B. A. 340; Comstock ▼. Tracey (C. C.) 46 
Fed. 162, 171 ; Mathis v. State, 31 Fta. 291, 
12 South. 681 ; Home Telegraph Co. v. Nash- 
vlUe, 118 Tenn. 1, 101 S. W. 770, 11 Ann. 
Gas. 824. 

The cases cited may be distinguished in 
particulars, bat the principle announced and 
adhered to is that the Judicial department 
must keep within its sphere; that it must 
not arrogate to itself a superiority over the 
other two co-ordinate and coequal depart- 
ments of the government, and erect itself 
into a tribunal to watch with Jealous scruti- 
ny the acts confided by the fundamental law 
to another department; in short, the doc- 
trine that the records of the legislative and 
executive departments of the government, 
when promulgated and authenticated and de- 
posited with the legal custodian thereof, as 
provided in the Constitution, import a verity 
which is conclusive upon the Judicial depart- 
ment, and which record may not be impeach- 



ed by any evidence aUande such record is 
sturdily vindicated in them all. 

Indeed, the courts that have taken a con- 
trary view are generally receding from the 
position. In an Illinois case the court says : 
"We are not, however, prepared to say tliat 
a different rule might not have subserved 
the public interest equally well, leaving the 
liCglslature and the executive to guard the 
public Interest in this regard, or to become 
responsible for its neglect" People v. Stame, 
36 111. 121, reading at page 136, 85 Am. Dee. 
34a 

In State v. Moore, 37 Neb. 13, 65 N. W. 
299, occurs the following: "Were the qne»- 
tlon a new one in this state, we would say 
that a bill duly deposited in the office of the 
Secretary of State, bearing the signatures 
of the presiding officers of the respective 
bouses of the Legislature and of the Govern- 
or, imports absolute verity, and that the 
courts could not look beyond the signatures 
of these officers to ascertain what either 
house has done as to any items in said bill." 

Mr. Sutherland, in the latest edition of 
his work on Statutory Construction, says: 
"It is no longer true that 'in a large major- 
ity of the states' the conrts have held that 
the enrolled act may be impeached by a re- 
sort to the Journals. A comparison will show 
that the courts are now about equally divid- 
ed on the question. The current of Judicial 
decision in the last ten years has been strong- 
ly against the right of the courts to go back 
of the enrolled act Undoubtedly the deci- 
sion of the Suproue Court of the United 
States in Field v. Clark has had much to do 
in creating and augmenting this current: 
bnt it may also be due to the greater sim- 
idicity, certainty, and reasonableness of the 
doctrine which holds the enrolled act to be 
conclusive. Many conrts and judges, while 
feeling compelled to follow former decisl<Hi8 
holding that the enrolled act may be im- 
peached by the Journals, have done so re- 
luctantly, and have expressed doubts as to 
the validity of the doctrine, and in many 
cases, as will appear in the following sec- 
tions, have qualified and restricted it in im- 
portant particulars." Sutherland, Statutory 
Construction, vol. 1, p. 72, second edition by 
Lewis. 

If a properly enrolled and authenticated 
act of the Legislature speaks verity, surely 
that same act fortified by the approval of a 
majority of the qualified voters of the state 
and the proclanintion of the Governor, Is- 
sued under a mandate of the Constitution, 
declaring the act has become and Is a law, 
is doubly strengthened as a record of unim- 
X)eachable character. Indeed, we feel that we 
could rest our decision of this question, with- 
out the support of analogous reason as ap- 
plied to legislative actit, upon the plain lan- 
guage of the constitutional provision tliat 
any measure shall become law when approv- 
ed by a majority vote and proclaimed as such 
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by tlie GoTemor. Tbe^ ^re mandatoiy pro- 
visions of the Constitution, and tbey attach 
BO other ooudltlon to a referred measure be- 
coming a law than approval by the electorate 
and the Governor's proclamation. Other con- 
ditions could have been Imposed, and their 
omission must have been Intentional, and 
for the express purpose of preventing Judi- 
cial Interference in matters wholly legislative 
and executive. We agree with those courts 
that maintain that each department of gov- 
ernment should in fact, as well as in theory, 
be Independent of the other. Mandatory 
provisions of the Constitution as to the mak- 
ing of laws are directed to the attention of 
the legislative department, and are binding 
on the conscience of those whose duty it is 
to observe them. This Is likewise true of 
the executive and Judicial departments with- 
in their sphere. Until the people, through 
their fundamental law, shall require the 
courts to supervise and direct the actbns 
of the other departments in the process of 
making laws, we shall adhere to the theory 
of government that those departments are 
responsible to the people for any neglect of 
duty, and not to the courts, and that their 
records, when authenticated as required by 
the Constitution and presented to this de- 
partment, will import absolute verity, and 
conclude us from going beyond such records 
to impeach them. 

As before stated in this opinion, the courts 
have power, and will not refuse to exercise 
It, If tinlely invoked, to command or restrain 
merely ministerial acts of the administrative 
officers. Consummated or completed acts we 
win not annul for reasons that might have 
possessed merit. If urged at the proper time. 
In Prohibitory Amendment Cases, 24 Kan. 
700, a case in some respects similar to this 
one, that court, speaking through Justice 
Brewer, afterwards Associate Justice of the 
Supreme Court of the United States, at page 
720, said: "After the contest was ended and 
the election over, the claim Is for the first 
time made that after all there was nothing 
In fact before the people; that this whole 
canvass, excitement, and struggle was simply 
a stupendous farce, meaning nothing, accom- 
plishing nothing. This is a government of 
the people, by the people, and for the people. 
This court has again and again recognized 
the doctrine, lying at the foundation of popu- 
lar governments, that in elections the will 
of the majority controls, and that mere Ir- 
Mgularltles or Informalities in the conduct 
of an election are impotent to thwart the 
expressed will of such majority. Gllleland v. 
Schuyler, 9 Kan. S69; Morris v. Vanlanlng- 
ham, 11 Kan. 269; Wlldman v. Anderson, 
17 Kan. ai4; Jones v. Caldwdl, 21 Kan. 186; 
Lewis V. Comm'rs of Bourbon County, 12 
Kan. 186. In the opinion of the case last 
cited, we said, speaking of a case somewtiat 
almilar: 'Notwithstanding the silence of the | 



statute axid the omissions of the order, an 
election would doubtless be valid, where the 
people generally acquiesced In the manav 
and took part In the election.' We conld not 
have Qsed language more apt If we had been 
anticipating this very case. While estoppel 
may not technically bind either party to an 
election, yet where a mere defect of form 
exists, which may, if presented seasonably, 
be fully corrected, and is not suggested until 
after the election Is over, there is eminent 
Justice In applying the principles of estoppel, 
and holding that tbey who have gone to trial 
on the merits shall not, when beaten there, 
go back to an amendable defect In the i«e- 
Umlnary proceedings." 

It appearing that the act in question Is, 
and was at the time appellant is charged 
with its Tiolatlon, a valid exercise of legis- 
lative authority, and a subsisting law under 
the police power of the state, It is the duty 
of the courts to administer it as such. 

There appearing in the record no error 
prejudicial to any substantial right of the de- 
fendant, the Judgment of the lower court la 
affirmed. 



(n Wash, sti) 

0. O. BELKNAP GLASS Ca T. KELLEHEB 

et aL 

(Supreme Court of Washington. April 1, 
1913.) 

1. PixAniire (|l 211, 218*)— Objectioho to 
Complaint — Deuurbeb Obb Tcnus — Rb- 
BERViNG Decision. 

It was not error for the trial court to al- 
low defendants to interpose at the trial an ob* 
Jection to the sufficiency of the complaint in 
the form of a demurrer ore tenus, and to take 
the objection under advisement until the close 
of the evidence. 

[Rd. Note.— For other cases, see Pleading. 
Cent. Dig. 11 472, 481, 649-5C6: Dec Dig. S| 
211, 2ia*] 

2. PLKADINO (I 237*)— AUENDKEHT TO CON- 
FORM TO Proof. 

The withdrawal of defendants from tBe trial 
of a case after entering an objection to the 
complaint in the form of a demurrer ore tenus 
did not affect plaictififg right to prove a cause 
of action, and to amend its complaint to cor- 
respond with the proofs. 

[Eid. Note.— For other cases, see Pleading 
Cent Dig. H 603-619; Dec. Dig. i 237.*] 

3. Mechanics' Lixns ({ 271*)— Forxclobou 

— Pl^EADINO. 

Under Rem. & Bal. Code, f 1129, providing 
that every person performing labor upon or 
furnishing material to be used in the construc- 
tion, alteration, or repair of a building has a 
lien thereon (or such labor or material, wheth- 
er performed or furnished at the instance of 
the owner of the property subject to the lien, 
or his agent, and that every contractor, sub- 
contractor, architect, builder, or person hav- 
ing charge of the construction, alteration, or 
repair shall be held to be the owner's agent, 
a complaint in an action to foreclose a lien al- 
leging that plaintiff furnished material and 
performed labor at the special instance and 
request of certain parties in and about the 
construction and alteration ot a certain build- 
ing, without showing that such parties were the 
agents of the owner, or were contractors, sub- 
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contractors, architects, builders, or persons 
having charge of the construction, was insuffi- 
cient. 

[Ed. Note.— For other cases, see Mechanics' 
Liens, Cent Dig. {$ 494-513; Dec. Dig. S 
271.*i 

D^jtartment 2. Appeal from Superior 
Court, King County; King Dykeman, Judge. 

Action by the C. C. Bellmap Glass Com- 
pany against Daniel Kelleher and Louisiana 
De Wolfe Whittlesey and others. From a 
judgment dismissing the complaint as to the 
defendants mentioned, plaintift appeals. Af- 
firmed. 

Gates & Emery, of Seattle, for appellant. 
Bausman & Kelleher, of Seattle, for respond- 
ents. 

FULLERTON, J. The appellant brought 
this action against the respondents Kelleher 
and Whittlesey and others to foreclose a ma- 
terialman's Hen. Issue was taken on the 
complaint, and a day fixed for the trial. On 
the day appointed, the parties appeared, 
whereupon the respondents Kelleher and 
Whittlesey entered an objection In the form 
of a demurrer ore tenus to the complaint on 
the ground that it did not etate facts suffi- 
cient to constitute a cause of action, and 
announced that they would stand on their 
objection, and not participate la the trial 
of the cause. The court, without passing 
on the objection, proceeded to trial on the 
issues made by the answers of the other de- 
fendants. At the conclusion of the trial, 
the court sustained the objection of the re- 
spondents, and entered a judgment in their 
faror denying a foreclosure of the lien, and 
dismissed the action as to them. The record 
In this court does not disclose what disposi- 
tion was made of the action as to the other 
defendants, although it appears from the 
statement of facts that the court announced, 
at the conclusion of the trial, that it would 
deny a foreclosure as to all of the defend- 
ants, and allow a personal judgment for the 
amount claimed to be due against the de- 
fendant James Duffy. This appeal is taken 
from the judgment of dismissal entered In 
favor of Kelleher and Whittlesey. 

[1, 2] In this court complaint Is made of 
the procedure followed by the trial court 
It Is claimed that it was error to allow an 
objection to the sufficiency of the complaint 
after issue had been joined by answer, and 
error to take the objection under advise- 
ment until the close of the evidence. But 
the respondents had the right to rest their 
defense on an objection to the sufficiency of 
the complaint, If they so desired, even after 
answer flle«l, and this is all they did do In 
effect The conduct of the respondents In 
this regard was a matter entirely without 
the control of the court. Moreover, no right 
of the apiiellant was affected by the action 
of the court. The appellant was at liberty, 



notwithstanding the withdrawal of the re- 
spondents, to go on with Its case, and prove 
a cause of action against them, if It could. 
If it succeeded In its proofs, and the court 
should hold its complaint defective, its right 
to amend would not be affected by the ab- 
sence of the respondents ; on the contrary, it 
could amend its complaint to correspond 
with Its proofs and take judgment against 
them as If they were personally present 

[8] The complaint was clearly defective. 
It was alleged "that on the 14th day of 
September, 1911, plaintiff, at the special In- 
stance and request of James Duffy and Kob- 
ler & Chase, a corporation, commenced to 
furnish material and perform labor, which 
material was used, and which Ial>or was 
performed, in and about the construction 
and alteration of a certain building or struc- 
ture on the premises hereinabove described, 
which material was of the reasonable val- 
ue," etc., but there was no allegation of the 
relation of James Duftj or Kohler & Chase 
to the owners of the property; that Is to 
say, there was no allegation that they were 
the actual agents of the owner of the prop- 
erty, or were contractors, subcontractors, 
architects, builders, or persons having charge 
of the construction of the building on which 
the Hen Is claimed. Persons standing In 
one or the other of these relations to the 
owner are the only i>erson8 that can lawful- 
ly bind his property for materials or labor 
used In the construction or alteration of a 
building thereon, and a complaint, if it be 
not subject to demurrer, must set forth that 
the materials and labor for which the lieu 
is claimed were furnished either at the In- 
stance of the owner or some person bearing 
this statutory relationship to the owner. 
Rem. & BaL Code, { 1129; Canal Lumber 
Co. T. Kong Tick Investment Co., 130 Pac. 
49Z 

The defects in the complaint however, 
were amendable, and we have searched the 
evidence for the purpose of ascertaining 
whether or not the proofs offered at the trial 
supplied the defects; hut the evidence on 
this question is as much barren as the com- 
plaint The proofs were directed to a show- 
ing of the value of the materials furnished, 
and there is not even an indirect reference 
to the matter now under inquiry. 

Since it was necessary to allege that the 
person ordering the materials and hiring the 
labor bore to the owner of the structure be- 
ing altered or constructed the relation of 
agent as defined by the statute, it was also 
necessary, in order to 8um)ort a recovery, to 
prove such fact, and, therein being no such 
proof, the judgment must stand afiirmed. It 
is so ordered. 

CROW, J., and MAIX, MORRIS, and EI^ 
LIS, JJ., concur. 
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JONES T. JONES. 

<Sapreme Court of Washington. Mojch 28, 
1913.) 

1. Apfeai. and Kbbok (§85*)— Decisions Re- 
view able— Judicial Chabactee of Tbibu- 

HAL. 

The right of appeal from an order of the 
•aperior court fixing the fees of a party's at- 
torneys pursuant to a stipulation tliat the 
amount of compensation dne them might be fix- 
ed by the judge of such court could not be de- 
nied on the ground that the question of com- 
pensation was submitted to the court as an ar- 
bitrator ; the stipulation showing that it was 
submitted to it as a court. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent. Dig. {§ 548-558; Dec. Dig. | 85.*] 

2. Appeal and Ebbob (§ 97*)— Pebsons En- 
titled TO Appeal. 

Under Rem. & BaL Code, | 1716, subd. 1, 
authorizing any party aggrieved to appeal to 
the Supreme Court from the final judgment in 
an action or proceeding, which appeal shall al- 
so bring up for review any order made in the 
same action or proceeding before or after judg- 
ment, if the record sufSciently shows the order, 
and subdivision 6, authorizing any pnrty ag- 
grieved to appeal from any order affecting a 
substantial right which either determines the 
action or proceeding, and prevents a final judg- 
ment, discontinues the action, grants a new trial 
or sets aside or refuses to affirm an award ot 
arbitrators, or refers the cause back to them, 
a party's attorneys could appeal from an order 
fixing their compensation pursuant to a stipula- 
tion by the party and tlie attorneys that the 
court might fix the compensation. 

[Ed. Note. — For other cases, see Appeal and 
Error, Cent. Dig. If 655-658; Dec. Dig. i 
97.*] 

3. Attobnet and Client (K 103*)— Bmplot- 
MENT or Associate Counsel — Ratihoa- 
noN. 

Where a party's attorney employed an- 
other attorney who, to the party's knowledge, 
actively engaged in the case in her behalf, she 
thereby ratified his employment, even if she had 
not theretofore directed it. 

[Ed. Note.— For other cases, see Attorney and 
Client, Cent. Dig. | 154 ; Dec. Dig. { 103.*] 

4. Attobnet and Client <| 141*)— Compek- 

SATION— VaLUR of SeBVICES. 

A wife, sued for divorce, represented to her 
attorneys that her husband was worth over 
$1,000,000; that she had been overreached in 
a settlement between the husband and herself, 
whereby he retained property worth $1,000,000 
or more, while she obtained only $125,000 ; 
that she had good cause for divorce ; and that 
he had no cause. Acting upon these represen- 
tations, the attorneys examined a great many 
f>aper9 submitted by her, had a number of 
engtfay conferences with her, prepared and fil- 
•d an answer and cross-complaint, and a num- 
ber of motions and affidavits, and appeared in 
court at least three times for the purpose of 
getting an allowance for counsel fees, suit mon- 
ey, and alimony, getting an order preserving 
the status quo of the property, and restraining 
the husband from harassing the wife pending 
the litigation. They obtained an order granting 
an allowance of $500 as suit money ; tlie other 
applications being denied. On a hearing to de- 
termine their compensation (the wife wishing 
to substitute other attorneys), attorneys called 
by them as witnesses placed the value of the 
services at from $1,000 to $4,000, while attor- 
neys called by her placed their value at from 
$100 to $200: the testimony being all based 
upon hypothetical questions. One witness in 
answer to a question fairly embracing the facts 



placed their value at approximately $1,000. 
Ileld, that the court erred in allowing the at- 
torneys only $350, and they should be allowed 
$1,000. 

[Ed. Note.— For other cases, see Attorney and 
CUent, Cent. Dig. $ 347; Dec. Dig. f 141.*] 

Chadwick, J., dissenting. 

Department 1. Appeal from Superior Cotirt, 
King County ; John F. Mais, Judge. 

Action by Harry A. Jones against Clara 
B. Jones. From an order fixing the fees of 
George Olson and another as attorneys for 
defendant, the attorneys appeal. Reversed, 
with directions. 

Geo. Olson and Mllo A. Root, both of 
Seattle, pro se. Donwortb & Todd, of Seattle, 
for respondent 

GOSE, J. This la an appeal from an order 
of the superior court of King county fixing 
the amount of the attorney's fees of the ap- 
pellants George Olson and Mllo A. Root for 
servicea rendered to the respondent Clara 
B. Jones In a divorce action between her 
husband and herself. The order was entered 
tu the main action In pursuance of a stipula- 
tion filed therein. The stipulation, omitting 
title, is as follows: "It Is hereby stipulated 
and agreed by and between the above-named 
defendant, Clara B. Jones, .and her attorneys, 
George Olson and Hllo A. Boot, that the 
amount of compensation due said attorneys 
to this date may be fixed by the Judge of the 
above-entitled court Whereupon said attor- 
neys are to turn over to said defendant any 
papers that they may have in their posses- 
sion, and withdraw their appearance as at- 
torneys for said defendant In the cause. 
Clara B. Jones, Defendant Geo. Olson, Milo 
A. Boot Attorneys for Defendant." The at- 
torneys, Olson and Root, have appealed. 

The respondent has renewed her motion 
to dismiss the appeal upon the grounds (1) 
that the appellants were not parties to the 
action and heuce have no right of appeal ; 
and (2) that under ttie stipulation the Judge 
of the superior court acted only as an ar- 
bitrator, and that his decision Is fluaL The 
motion was heretofore submitted and denied 
without an opinion. 

[1,2] The stipulation was made for the 
purpose of freeing certain papers which 
the respondent had placed in the bands of 
tlie appellants In the progress of her suit 
from tba attorney's lien, and fixing their 
compensation In order that she might sub- 
stitute other counsel under the provisions 
of the Code (Rem. & Bal. §{ 133-138). It Is 
quite clear from the stipulation that the 
question of compensation was submitted to 
the court as a court, and not as an arbitrator. 
The appellants' right to appeal from the 
order fixing their compensation is covered 
by the Code (Rem. & Bal. f 1716, subds. 1, 6). 
Tatum V. Gelst 40 Wash, 575, 82 Pac. 902, 
Slater v. Stevens County Bank, 12 Wash. 488, 
41 Pac. 168, and McMillan v. Northport S. 
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& P. Co., 49 Wash. 76, 94 Pac. 761. In the 
case first cited an appeal was sustained from 
an order quashing the service of a writ of 
garnishment In the second case dted It was 
held that an order fixing the amount of com- 
pensation of an assignee was appealable, Ir- 
respective of the disposition of the main case 
out of which it sprung. In the case last cited 
an appeal was entertained which involved 
only the amount of compensation that should 
be allowed counsel in a case where an emer- 
gency restraining order had been obtained, 
and a showing made that further prosecu- 
tion of the suit upon the merits was unneces- 
sary. The principal action was still pending 
on the merits when this appeal was taken. 
This distinguishes this case from Hillman 
V. Hlllnian, 42 Wash. 595, 85 Pac. 61, 114 
Am. St Rep. 135. The motion is denied. 

[3] Upon the merits the contention is three- 
fold: (1) That Judge Boot was not employed 
by the respondent; (2) that Olson had no 
authority to associate htm in the case ; and 
(8) that the compensation allowed by the 
court Is adequate for the services rendered. 
The first two contentions are without merit. 
The record shows that the respondent knew 
that Judge Root was actively engaged In the 
case in her behalf. She therefore ratified 
Us employment made by his associate, even 
If she had not theretofore directed It 

[4] Passing to the third contention, it ap- 
pears conclusively that the respondent and 
her solicitors at Vancouver, B. C, represent- 
ed to the appellants that the plaintiff hus- 
band was worth above $1,000,000. The re- 
spondent represented to them that she had 
been overreached in a settlement between her 
husband and herself at Vancouver, B. O., 
wherein he had retained property worth 
?1,000,000 or more, while she had gotten 
about $125,000, and that she had good cause 
for divorce, and that he had no cause for 
divorce. Acting upon these representations, 
the appellants examined a great many papers 
submitted to them by the respondent and 
had a number or lengthy conferences with 
her about the divorce and the property. 
They also prepared and filed an answer and 
cross-complaint setting up the facts showing 
that the respondent had been defrauded in 
the property settlement and setting forth 
her grounds for a divorce and the custody 
of the children, and prepared a number of 
motions and affidavits, and appear^ in court 
at last three times. The purposes of the sev- 
eral motions and affidavits and the several 
appearances in court were (a) to get an al- 
lowance for counsel fees, suit money, and 
alimony ; (b) to get an order preserving the 
status quo of the property; and (c) to re- 
strain the husband from harasslni; the re- 
spondent pending the litigation. The court 
made an order In the principal case direct- 
ing the husband to pay the respondent $.500 
as suit money, and denied the other applica- 
tions. The husband paid this sum by a check 



drawn in favor of the respondent which she 
indorsed to the appellant Olson. She has 
made no ' other payments to the appellants. 
The court allowed the appellants $350 as 
counsel fees, ordered them to pay $150 (the 
balance represented by the cheek) to the re- 
spondent, substituted other counsel, and or- 
dered the appellants to deliver to them all 
papers, files, and documents in their posses- 
sion relating to the action. They raise the 
single question of the adequacy of the counsel 
fees allowed by the court The attorneys who 
testified in the case differ widely as to the 
value of the appellants' services. The at- 
torneys who testified for the appellants put 
the value of the services at from $1,000 to 
$4,000; whilst the attorneys who testified 
for the respondent put the value at from $100 
to $200. This testimony was all based upon 
hypothetical questions. Judge Battle, in an- 
swer to a question which fairly embraced the 
facts, stated that the services were worth 
approximately $1,000. In view of the value 
of the property and the services required and 
rendered, we feel constrained to acc^t Judge 
Battle's estimate. 

The case wiU be remanded with directions 
to the court to allow the appellants to retain 
the $600 heretofore paid them, and to enter 
a Judgment in their favor against the re- 
spondent for $500 additional. The appellants 
will recover their costs. 

CROW, a J., and PARKER and MOUNT, 
JJ., concur. 

CHADWICK, J. (dissenting). It was never 
the intention of Mrs. Jones to hire Judge 
Root. He was employed, or rather associated 
by his coappellant Olson and for his benefit 
The fact that he was working out the case 
for Olson should not bind Mrs. Jones to pay 
for his services. For the services performed 
— considering also those unperformed — I 
think the compensation allowed by the lower 
court was ample. 

I therefore dissent 



BELIi V. MARTIN, County Auditor. 

<Sapreme Court of Oregon. April 1, 1913.) 

Justices or the Peace (§ 17*)— Fees. 

Act Feb. 25, 1895, p. 88, S 1, provides that 
justices of the peace in all cities liaving 50,000 
or more inhabitants shall receive an annual sal- 
ary of $2,000, which shall be In full compensa- 
tion for all services performed as justices, and 
no otiicr fees or compensation shall be received 
by them, which section was amended by L. O. 
Ik § 3178, 80 as to make the salary $200 a 
month, and section 2 of the act of 1895 pro- 
vides that justices shall perform the duties of 
their oHice as now required by law, and collect 
in advance from all litigants the fees now al- 
lowed them by law, and turn the same over to 
the county treasurer. Held, that a justice 
eonld only receive fees collectible from Mtigant-i 
under the justice's fee MIL and, while he had 
no ri^ht to fees collected for solemnizing mar- 
riages, the county could not recover such fees 
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collected from bim Iqr Mttiag them off against 
bis salary, since the county was only entitled to 
fees properly collected by the justice, nor would 
the county be antboriEed to set off such fees 
against bu salary by L. O. Li. | 3121, provid- 
ing that uncollected fees shall be deducted from 
the salary of an officer remiss in collecting fees. 
[Ed. Note. — For other cases, see Justices of 
the Peace, Cent Dig. | 28 ; Dec. Dig. | 17.*] 

Appeal from Circuit Court, Multnomah 
County; J. U. Campbell, Judge. 

Action by J. W. Bell against Samuel B. 
Martin, Auditor of Multnomah County, State 
of Oregon. From a Judgment for plaintiff 
on demurrer to the answer, defendant ai>- 
peals. Affirmed. 

The plaintiff Is a Justice of fbe peace In 
Portland, a dty of more than 100,000 Inhab- 
itants, In Multnomah county, of this state, 
of which county the defendant is the auditor.- 
On plaintiff's petition the circuit court of 
that county issued its altematlTe writ of 
mandamus directed to the defendant com- 
manding him to forthwith audit and approve 
the claim of the petitioner for $200 salary 
allowed by law to him for the month of 
June, 1911, and report the same to the county 
commissioners of the county, or. In default 
thereof, that he show cause why be had not 
done so. Availing himself of the alternative 
])ermitted by the writ, the defendant a.lleged, 
tn substance, that during the plaintiff's In- 
cumbency in the office of the Justice of the 
peace be had received the sum of $1,060 as 
fees for solemnizing marriages, and making 
returns thereof which he bad neglected to 
pay to the county treasurer. The circuit 
court sustained a demurrer to this answer, 
and, as the defendant refused to plead fur- 
ther, directed a peremptory writ to issue, 
and from this judgment he appeals. 

Arthur A. Murphy, of Portland (Geo. J. 
Cameron, Dlst Atty., and Frank T. Collier, 
Deputy Atty., both of Portland, on the brief), 
for appellant Claude Strahan, of Portland 
(Wm. Keld, of Portland, on the brief), for 
respondent 

BURNETT, J. (after stating the facts as 
above). [1] It is stipulated that the appeal 
is to test the one question of whether or not 
the Justices of the peace of Portland district 
have the right to keep the fees collected for 
solemnizing marriages. Originally such offi- 
cers throughout the state derived their com- 
pensation through fees collected from Uti- 
gants in their court, or those to whom they 
rendered ministerial services. Some of these 
fees were directly connected with litigation, 
and others were derived from services such 
as taking the acknowledgment of deeds and 
the like. Among others was a fee of $5 for 
I)erformlng a marriage ceremony and mak- 
ing a return thereof. An Innovation upon 
the former statutory emoluments was made 
by the act of February 26, 1895 (Laws 1695, 
p. 88), entitled "An act to fix the compensa- 



tion of Justices of the peace and constables 
In the state of Oregon, in cities having over 
50,000 Inhabitants." Section 1 of that act 
reads thus : "The Justices of the peace in all 
cities within the state of Oregon having 50,- 
0(X> or more Inhabitants shall receive an an- 
nual salary of $2,000 to be paid in like man- 
ner as the salaries of other officials are now 
paid which said salary shall be in full com- 
pensation for all services or duties perform- 
ed by said Justices of the peace and no other 
fees, commissions or compensation whatever 
shall be allowed to or received by them." 
This section was subsequently amended to 
make the salary $200 per month. L. O. L. 
i 3178. If this statute had stopped at this 
point, there is no question but what all fees 
whatever payable to Justices of the peace of 
the class named therein would have been 
abolished, and no law would have existed 
whereby they could have collected any fee 
whatever. Section 8 of that act, however, 
provided that: "Said Justices shall perform 
the duties of their office as now required by 
law and shall collect in advance (except in 
criminal eases) from all litigants, the fees 
now allowed them by law and shall on the 
first day of each month turn the same over 
to the county treasurer of their respective 
counties and take his receipt therefor." Con- 
struing both these sections to stand as we 
must by well-recognized canons, we must 
hold that In the case of justices in cities hav- 
ing over D0,000 Inhabitants the general rule 
prescribed by section 1 would sweep out of 
existence all fees, commissions, or compen- 
sations whatever theretofore allowed such of- 
ficers, but that section 3 constitutes an ex- 
ception to the more general provisions of sec- 
tion 1, and exempts from the effect of the 
former section the fees at that time collecti- 
ble from litigants under the general justices' 
fee bill. As the law thai stood, when the 
act of February 25, 1895, went into effect, 
the justice had no authority to exact a fee 
for the performance of the marriage cere- 
mony because It was only from suitors in 
his court that he could demand any fee. 
That act left him authority to exact fees 
from litigants alone. It is solely by virtue 
of the statute that the county has any right 
to the fees collected by the Justices, and, if 
the latter had no right to collect them, nei- 
ther has the county any right to demand the 
same from him. This is the doctrine taught 
by the case of State ex rel. v. Dunbar, 53 
Or. 45, 98 Pac. 878, 20 L. K. A. (N. S.) 1015. 
The title of the county to the money cannot 
be better than that of the officer who collect- 
ed it 

The defendant bases his refusal to obey 
the writ upon the terms of section 3121, I<, 
O. L., providing substantially that the uncol- 
lected fees shall be deducted from the sal- 
ary of the officer who is remiss in his duty in 
that respect, or, if the amount uncollected 
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ezceads his salary for any one month, then 
so much thereof as will cover the salary Is 
to be credited to him, and the remainder de- 
ducted from his future salary until the whole 
amount Is paid. This section, however, fur- 
nishes no obstacle to the allowance of the 
plaintiff's salary, for, as we have seen, the 
fee In question Is not a litigant fee, neither 
is It one allowed by law to a Justice of the 
class In which plaintiff is Included. 

The judgment of the circuit court Is af- 
firmed. 



SPATJLDING et al. y. McNART et al. 
(Supreme Court of Oregon. April 1, 1913.) 

i. Injunction (J 118*)— Action— Pleading— 

Anttcipatino Defenses. 

Where tiie complaint, in an action to en- 
join crimiual prosecutions for the violation of 
a statute imposing a license tax on agents for 
nonresidents selling goods in interstate com- 
merce, fairly showed that the goods when order- 
ed were in another state, the complaint was suf- 
ficient in that respect, and it was not incum- 
bent upon plaintiff to anticipate a defense and 
to set forth matters which properly belonged to 
the adverse party to allege. 

[Kd. Note.— For other cases, see Injunction, 
Cent. Dig. S§ 223-242; Dec. Dig. { 118.*] 

2. Appeal ano Ebbob (J 832*)— Reueahinq— 
(JROUNOS — Objection Not Taken to 

PLEAniNQS. 

Where defendant, in an action to enjoin 
criminal prosecution for the violation of a stat- 
ute imposing a license tax for nonresidents 
selling goods in interstate commerce, in which 
the complaint sufficiently showed that the goods 
when ordered were outside the state, filed no 
answer averring that the goods sold by plain- 
tiff's agents had been shipped into this state in 
original packages before orders therefor bad 
been taken, his petition for a rehearing, on the 
ground that It had not been shown that the 
goods were outside the state when ordered, 
should be denied. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. {$ 3215-3228; Dec. Dig. { 
832.*] 

On petition for rehearing. Denied. 
For former opinion, see 130 Pac. 391. 

MOORB, J. In a petition for a rehfearing 
it is maintained by defendants' counsel that 
they are at a loss to understand where this 
court ascertained the facts, as outlined in 
the opinion, with respect to the vehicles be- 
ing outside Oregon when orders therefor 
were taken. Paragraph 7 of the complaint, 
as far as material herein, reads as follows: 
"That plaintiffs are now, and for several 
years past have been, engaged In carrying 
on their said business solely in the following 
manner: One of their agents, called a can- 
vasser or salesman, solicits in his territory 
for customers; when he finds a purchaser, 
he takes a written order for a certain style 
of vehicle to be delivered to said customer 
in 30 days, or as soon as transportation will 
permit; thereafter a separate agent, called 
a dellveryman, delivers the vehicle to the 



purchaser in pnrsnance of said order, and 
the sale is then completed." A part of par- 
agraph 1 of the complaint reads: "Tliat C. 
A. Hanson, of Grlnnell, Iowa, is employed as 
one of their (the plaintiffs') agents and as 
superintendent of agents, and is engaged in 
the delivering of said vehicles manufactured 
by plaintiffs in Iowa and shipped into the 
state of Oregon, to be delivered to customers 
in the various counties of the state of Ore- 
gon." In the brief of plaintiffs' counsel it 
is said: "The facts as to the conduct of 
plaintiffs' business are alleged In the com- 
plaint and admitted by the demurrer. These 
show that the course of business was carried 
on by plaintiffs by their agents soliciting or- 
ders for future delivery, the orders being 
thereafter sent to the superintendent who 
Investigated the financial condition of the 
signer; and If satisfied that the sale would 
be a good business risk, provided It were 
made on credit, he would order the vehicle 
and later direct a separate dellveryman to 
deliver the vehicle to the purchaser at hia 
home." 

[1] It Is believed that the excerpt last quot- 
ed Is fairly dedudble from the averments of 
the complaint, as hereinbefore set forth, from 
which it Is reasonably to be implied that, 
when an order for a vehicle was secured In 
Oregon, the written application was imme- 
diately forwarded to Grlnnell, Iowa, to Su- 
perintendent Hanson, and. If he found the 
customer financially responsible, he ordered 
a vehicle of the class desired to be ddpped 
to one of plaintiffs agents In this state, with 
directions to deliver the carriage to the pur- 
chaser. 

In defendant's brief it Is stated: "Coun- 
sel do not show In their complaint but what 
the goods are shipped to the state of Oregoo, 
the original packages there broken, and the 
goods disseminated among the goods of this 
state, and thereafter sold and peddled In tlie 
manner described In paragraph 7 of plain- 
tiff's complaint * » « They want as to 
Infer, from the fact that thdr head office la 
In a foreign state, that the goods are outside 
of the state of Oregon when the orders are 
taken, but this is not their allegation, and, 
what is more. Is not a fact • • • In or- 
der for counsel to show that their business 
is interstate business, their complaint mast 
allege that the goods are without the jarta- 
dlctlon of the state of Oregon when the or- 
der Is taken." Since it fairly appears from 
the averments of the complaint that the ve- 
hicles when ordered were In Iowa, the plain- 
tiff's primary pleading was suQldent In that 
respect It was not Incumbent upon their 
counsel to anticipate a defense, and thereby 
set forth matters which properly belonged to 
the adverse party to allege. Bliss, Code PI. 
(3d Ed.) I 200. 

[2] Defendants' counsel had an opportuni- 
ty first to move to strike from the complaint 



•For otber cues bm sama topic and section NUMBER in Dec. Dig. tc Am. Dig. Kej-No. Series A Rep'r Indexes 

Digitized by VjOOQ IC 



Or.) 



FIBBBAUOH t. BBNTIiJCT ' 



1129 



the great amount of wholly Immaterial faiat- 
ter, and, after a ruling on the motion, to 
file an answer arerring that the vehicles 
agreed to be sold by plaintiffs' agents had 
been shipped into Oregon before orders there- 
for bad been solicited, that the original pack- 
ages had been broken, and the goods thns 
contained had become commingled with oth- 
er property in the state; but, since they did 
not avail themselves of this filing occasion, 
the petition for a rehearing should be de- 
nied, and It is so ordered. 



(ts Or. ITO) 

FIREBAUGH v. BENTLBT et at 
(Supreme Court of Oregon. April 1, 1913.) 

t Deeds (J 211*)— Mibtak»— SninciENCT o» 

Evidence. 

Kvidence in an action to cancel a deed on 
the ground of mistake as to the land agreed to 
be sold held to show a mutual mistake as to the 
location of the land. 

fEd. Note. — For other cases, see Deeds, Cent. 
Dig. H 637-647; Dec. Dig. | 211.*] 

2. Brokkks (J 102*) — Representatiows o» 
Agents— KEsPONsiBiLiTr or I'bincipal. 
The purchaser of land could rely upon the 
representations of the seller's agent as to the 
true location of the land ; such representations 
being within the ondinary scope of the authority 
of real estate brokers. 

[Ed. Note. — For other eases, see Brokers, Cent. 
Dig. ( 148 ; Dec. Dig. § 102.*] 

8. Cancellation ot Insibuionts (J 05*) — 

MisTAKS— Relief. 

Where the parties by a mntual mistake as 
to the location thought that the land sold was 
practically all level land suitable for orchards 
when a part of it was hilly and unfit for that 
purpose, they should be restored to their posi- 
tions before the conveyance was made by the 
purchaser reconveyin? the land, and the seller 
paying the part of the price paid and canceling 
the note and mortgage given for the remainder. 

[Ed. Note. — For other cases, see Cancellation 
of Instruments, Dec. Dig. § 55.*] 

Appeal from Circuit Court, Hood River 
County; W. Ij. Bradshaw, Judg& 

Action by L. D. Flrebangh against Leon 
M. Bentley and another. From a judgment 
for defendants, plainttfT appeals. Reversed 
tat further proceedlngsL 

On April 16, 1900, the defendanta convey- 
ed to the plalnua the N. W. \i of the S. B. 
^, and the N. B. ^ of the S. W. % of sec- 
tion 16, township 2 N., range 11 B., Willa- 
mette meridian, containing 80 acres. Con- 
tending that all parties to the conveyance 
were mutually mistaken as to the topograph- 
ical situation of these legal subdivisions, 
the plaintiff brought this suit to set aside 
the deed on the ground of such mistakA. He 
alleges. In substance, that he Informed the 
real estate agent of the defendants that he 
wanted a tract of land suitable for an or- 
chard, that he was taken upon the land by 
the agent, and as it was shown to him prac- 
tically all of it laid south of a deep canyon. 



and was quite tnitable for the purpose tn< 
tended, when. In fact, as be discovered after- 
wards, it was situated in about equal pro- 
portions on both sides of tbe canyon, and 
that a great part of it was steep and rocky, 
unfit for cultivation, and in no way suitable 
as a location for an orchard. The plaintiff 
alleges that he paid in cash to the defend- 
ants $1,150, and gave bis note and mortgage 
on the land for $2,000, the remainder ot the 
purchase price. It is alleged in the com- 
plaint and admitted by the answer that the 
plaintiff tendered a deed to the defendants 
for the property and demanded a repay- 
ment to him of the $1,150, with' interest 
from April 17, 1909, a year's interest on the 
$2,000 note above described, and some taxes 
on the land, together with a cancellation of 
the note and mortgage. The answer admits 
the conveyance from defendants to plaintiff, 
also that the defendants authorized a real 
estate Arm, composed of J. H. Devlin and 
W. A. Plrebaugh, a brother of the plaintiff, 
to sell the property for them as stated In 
the complaint. Otherwise the complaint is 
traversed. For new matter the defendants 
allege. In substance, that the plaintiff ought 
not to be permitted to maintain the suit or to 
make the allegations In his complaint which 
are traversed, because, as the answer avers, 
after defendants gave Devlin ft B'irebaugh 
authority to sell the land, the plaintiff in- 
duced the firm to act as his agents wlthont 
the knowledge of defendants, and during 
the negotiations those agents were Informed 
by the defendants that the latter would not 
warrant the location of the boundary llne« 
of the land ; that Its precise limits were un- 
known to defendants; that they had never 
had the lands surveyed, and, further, that, 
if the plaintiff purchased the land he must 
do so assuming the risk of the location ot 
the boundaries. They say also that they 
had no knowledge or Information suflMent 
to form a belief as to whether or not th» 
agents did so Inform plaintiff, but say that 
It was their legal duty to do so, and th» 
plaintiff is bound by the agents' knowledge. 
This new matter was traversed, in turn, by 
the reply. The court below upon the testi- 
mony reported by a referee made findings of 
fact and conclusions of law in favor of the 
defendants, and dismissed the bllL From 
this decree the plaintiff has appealed. 

B. E. Youmans, of Portland, for appellant 
George R. Wilbur, of Hood River, for r^ 
i^)ondenta. 

BURNETT, J. (after stating the facts as 
above). In addition to the facts above stat- 
ed, it appears in testimony that the real es- 
tate firm of Devlin ft Flrebaugh maintained 
an office in Hood River, about six miles from 
the land in question. Attached to this office 
as an employ^ was one Frank Chandler, a 
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cousin of the defendant Ii. M. Bentley. To 
this cousin as such employs of the firm of 
real estate agents the defendant L. M. Bent- 
ley Intrusted the lands In question for sale. 
Chandler filled out a blank furnished by the 
Ann describing the land as 80 acres compos- 
ed of 75 acres level and 5 acres rolling, and 
giving other data usual in cases such as 
this, which description the defendant L. M. 
Bentley signed. Chandler himself owned 
real property near the land In question, was 
supposed to be familiar with the location of 
the latter, and took J. L. Firebaugh, another 
employe of the real estate firm, into the 
country, and showed him as the tract offer- 
ed for sale a body of land bordering on the 
south bank of the canyon in question. The 
land pointed out was comparatively level 
and well suited for orchard purposes, if 
cleared and reduced to cultivation. With 
this information, the firm advertised the 
land for sale, stating that the entire tract 
could be cleared, plowed, and planted to a 
standard variety of trees at a total cost not 
to exceed $75 per acre. This advertisement 
was brought to the notice of plaintiff. Be- 
sides this, J. Ii. Firebaugh, to whom Chand- 
ler had shown the land, took the plaintiff 
and showed him the same tract that Chand- 
ler had shown him. The original commis- 
sion given by Bentley to the firm allowed 
them to make as their compensation all 
above |40 per acre. After plaintiff had seen 
the land as stated, the firm told Bentley 
they had an offer of $3,000 net to him for 
the tract of 80 acres, one-third in cash and 
the remainder of $2,000 as a deferred pay- 
ment As a matter of fact they charged the 
plaintiff $3,150 for the land, of which they 
retained $150 as conunlsslon, paying Bent- 
ley $1,000 In cash, and plaintiff gave his note 
and mortgage to Bentley for $2,000. About 
14 months after the sale bad been consum- 
mated, the plaintiff had the land surveyed, 
and discovered then for the first time that 
the canyon in question, ran approximately 
through the center of the tract from north- 
west to southeast, and that in reality only 
about half the land was available for or- 
chard purposes, the remainder being situated 
in the ravine which was deep and inaccessi- 
ble and on a rocky hillside not fit for culti- 
vation. B^rom all the testimony the plalntitf 
was clearly mistaken about the location of 
the land which he purchased. In short, he 
bought 80 acres of what he supposed and 
was led to believe was comparatively level 
land suitable for orchard purposes, when. In 
fact, he only acquired ubout 36 acres of such 
land; the remainder being totally unfit for 
that or any other purpose exc^t possibly 
grazing. 

It remains to be seen whether the defend- 
ant was also mistaken. As reported by his 
cousin to the firm of real estate agents by 
whom the latter was employed, he represent- 
ed the land to be 75 acres level and 5 acres 



rolling. In his tesUmbny, when afted to de- 
scribe the land generally In reference to the 
situation and character, he said : "It looked 
out on the Mosier valley. To the west there 
is a hill. I would call it table land. To the 
north there is another. At the south there 
is another hill on the south side. The north 
side and to the east it is canyon. This par- 
ticular piece of land, slopes to the east. Is 
rolling and generally timbered and brush 
land." In addition to this, some time prior 
to the commencement of this suit, the plain- 
tiff Interviewed Bentley about the situation 
of the tract, and the latter drew a rough 
plat Indicating the lay of the land showing 
the canyon on the north side substantially 
as Chandler had pointed it out to Firebaugh, 
and as the latter had shown it to his broth- 
er, the plaintiff. This plat was admitted in 
evidence, and Its making was avovred by the 
defendant Bentley. He did not pretend to 
give the precise location of the lines of the 
government survey, but he did understand 
and 80 state to the plaintiff that the land 
lay south of the canyon, and that substan- 
tially all of it was comparatively level. 

[t] As against the actual survey It is giv- 
ing Bentley the credit of being an honest 
man when we say that he was mistaken as 
to the true situation of the land. Her shows 
this by his testimony and his representations 
to his cousin and to the plaintiff. Although 
Chandler was on the stand as a witness for 
the defendants, he did not pretend to ques- 
tion in any way the fact that he had taken 
the plaintiff's brother on the land and de- 
scribed it to him substantially as It was 
afterwards represrated to the plaintiff. The 
testimony clearly establishes a mutual mis- 
take of the parties as to the true location 
of the land. There is nothing in the testi- 
mony showing that the firm or its employes 
ever acted In any way disloyal to the inter- 
ests of the defendants. Nothing out of the 
ordinary course of business of a real estate 
broker finding a purchaser for his client's 
land and reporting the offer to the seller is 
disclosed by the record. As to informing the 
agents that the plaintiff must purchase the 
land at his own risk about tbb location of 
boundaries, the defendant Bentley says this : 
"He [referring to one of the agents] asked 
me If I had a survey of the tract. If I knew 
where the lines were. I told bim I did not 
know only indefinitely; that I had never 
had the place surveyed; that I had sent to 
Portland through J. £>. Henderson to get the 
government field notes and attempted to find 
the government comers, but I had also tried 
to satisfy myself approximately where we 
were then working on the land, so I could 
know whether I was clearing my own land 
or some one else's, but I could give him no 
satisfaction In regard to the boundary lines, 
but If he or his ctistomer required a survey 
that Ihey would have to add the cost of a 
survey to their price." There is nothing In 
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thetestimoiiytendlng to show that tbla itstB- 
ment'was communicated to the plaintiff, and, 
oven If It had been made known to taim, there 
la nothing in It at variance with the repre- 
sentation made by Chandler through fire-' 
bangh to the plaintiff. On the other hand, 
its tendency is to lull the plaintiff into the 
belief that the defendant knew where the 
lines were approximately, and was warranted 
In representing that the land was substan- 
tially all level. 

[2] The plaintiff had a right to rely upon 
the representations of the agents of the de- 
fendants as to the true location of the land, 
for such statements were within the ordi- 
nary scope of the authority of real estate 
brokers. That these were authorized by the 
defendant Bentley Is shown by the descrip- 
tion filled ont by his cousin, by the plat 
Which he drew for the plaintiff, and by bis 
own testimony in describing the land. At 
the argument counsel for the defendants crit- 
icised the accuracy of the survey which 
plaintiff Claims disclosed the mistake upon 
which he relies. In onr Judgment, however. 
It Is prima fade correct or at least suffi- 
ciently accurate to require of defendants a 
better survey If they are dlssatisfled. It is 
hardly probable that an experienced survey- 
or such as the one who made the survey, 
having established the government corner of 
a section, would so far miss the lines of the 
subdivisions Involved as to change the can- 
yon from the nortJi boundary to the middle 
of the tract 

[3] The case is much like that of Cope- 
land T. Tweedle, 61 Or. 803, 122 Paa 802, In 
which we sastained the circuit court in set- 
ting aside a conveyance of land on the 
ground of misrepresentation of the quantity 
of timber then standing on the same. True 
enough, that case was grounded on the fraud 
of the seller's agent, although the seller her- 
self was innocent. But by as much as acci- 
dental shot will kill as certainly as one design- 
edly aimed, by so much, when one contract- 
ing party la led into a losing position by a 
mutual mistake of himself and the other par- 
ty, is the result as harmful as If he was 
wronged by the active fraud of the person 
with whom he deals. We are of the opinion 
that the parties ought to be restored to their 
former status as the same existed before the 
conveyance from the defendants to the plain- 
tiff. This would Include a reconveyance from 
the plaintiff and his wife If he has one to 
the defendant L. M. Bentley or his wife or 
to both of them according to what the state 
of tbs title was In the beginning of the trans- 
actions narrated In the pleadings as well as 
the repayment of the $1,160 cash portion of 
the purchase price and tbe return and can- 
cellation of the $2,000 note and mortgage^ It 
does not appear whether the defendants or 
either of them are the holders of the note 
and mortgage so as to be able to surrender 
the same. The only alternative in defanlt 



Of their nrrender wfould be *' decree fpr 
plaintiff against defendants for the amount 
thereof in addition to a personal decree for 
$1,150 or, so much thereof as should remain 
nnpald. Considering the possibility that 
plaintiff could collect such a decree for the 
amount of the note and leave the land hold- 
en by virtue of the mortgage for the iiaymait 
of the sum secured thereby to an Innocent 
purchaser of the yet unmatured note, it is 
quite Important to the defendants that they 
have reasonable opportunity to snrrendefr 
those securities. 

The decree will therefore be reversed, with 
leave to the parties to apply to the circuit 
court by supplemental pleadings or other- 
wise, for such decree as will carry into effect 
the doctrine of this opinion. 

"""""^ (64 Or. SOI) 

HIRSCHFBLD r. McGULIiAOH. 
(Supreme Court of Oregon. April 1, 191S.) 

L Corporations (( 637»)— Statdtes (| 64*)— 
License Fees — Forbior Cobpobations— 
Constitutional Law. 

L. O. L. S 6707 (Sess. Lawi 1903, p. 43, | 
6), in so far as it requires the payment of a li- 
cense fee based upon the whole amount of tbe 
capital stock of a foreUn corporation, whether 
employed within the state or not, U unconsti- 
tutional and void"; but the other provisions, pro- 
viding a penalty for not filing a report, are valid. 
[Kd. Note. — For other cases, see Corporations, 
Dec. Dig. g G37:* Statutes, Cent. Dig. {| 68- 
66, 195; Dec. Dig. { 64.*] 

2. Courts <| 97*)— Fedebai, Qukstioks— 

controlt-ino decisions. 

Whether a state statote providing a li- 
cense fee for foreign corporations based npon 
tbe whole amount of capital stock whether em- 
ployed within the state or not violates the 
United States Constitution is a federal ques- 
tion, and a holding of the United States Su- 
preme Court is controlling on the state courts. 

TM. Note.— For other cases, see Courts, Cent. 
Dig. H 320-333 ; Dec. Dig. | 97.»] 

8. COBPOBATIONS (§ 657*)— FOBKION COBPOBA- 

Tio:«s. 

L. O. Li f 6726, requiring the appointment 
of a resident attorney by foreism corporations, 
should be construed with section C707, requir- 
ing a report by such corporations to the Secre- 
tary of State, givins the name of sneh attorney 
among other things, and prescribio!; a pen8lt.v 
for failure to file a report, and a failure to ap- 
point such attorney does not render contracts 
void, but renders It impossible to file the re- 
quired report, for which a penalty is provided. 

[Ed. Note. — For other cases, see Cornorations, 
Cent Dig. «§ 2536-2541, 2550. 2552-2554; 
Dec. Dig. i 657.») 

4. Corporations (J8 648, 661*)— Foeeiqn Cor- 
porations — Entrance Fee — Right to Sue. 
The entrance tee of S50 required of foreign 
corporationa is reasonable, and under the ex- 
press provisions of L. O. L. § 6708, the risht 
of a foreign corporation to maintain an action 
in the state is suspended until such fee is paid. 
[Ed. Note. — For other eases, see Corporations. 
Cent. DiK. |S 2516, 2536, 2539, 2542-2644. 2540, 
2563-2507; Dec. Dig. {§ 648, 661;* Licenses 
Cent Dig. t 47.] 

6. CoBPORATioirs (S 672»)— License Fees- 
Pleadino— Abatement of Action. 

Under U O. L. | 6709, providing that thr 
objection that a plaintiff foreign corporation 
had not complied with section 6708 as to tix 
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payment of Cms could be raised aay time be- 
fore trial, such objection must be raised by 
plea in abatement 

[Ed. Note. — For other cases, see Corporations. 
Cent Dig. ${ 2645-2649 ; Dec. Dig. J 672.*] 

0. CoBPOBATioNs ({ 661*)— Deunqubht Cor- 
porations — Assignment — Defenses 

Where a foreign corporation wliich has not 
yet paid tlie entrance fee required by statute 
assigns a note after maturity, the assignee 
talces tlie note subject to such defense, but un- 
der L. O. L. § 6708, providing that, while such 
delinquencies continue, the ri^ht to sue shall be 
deemed to be in abeyance, such defense fails 
when such fee has been paid. 

[Ed. Note. — For other cases, see Corporations, 
Cent Dig. |§ 2536, 2539, 2542. 2543, 2544, 
2546, 2563-2567 ; Dec Dig. { 66L«] 

On rehearing. Former opinion affirmed, 
and Judgment below reversed. 
For former opinion, see 127 Paa 641. 

McBRIDB, O. J. [1] The petition for re- 
hearing challenges the constitntlonalKy of 
section 6707, L. O. L., being section 6, p. 43, 
Session Laws of 1903, on the ground that it 
Imposes a tax upon the whole capital stock of 
a foreign corporation, IrrespectlTe of wheth- 
er It is employed in this state. That the im- 
position of such tax is nnconstitutional is 
clearly held in the following cases: W. U. 
Telegraph Co. v. Kansas, 216 U. a 1, 30 Sup. 
Ct 190, 64 L. Ed. 355; Pullman Co. ▼. Kan- 
sas, 216 tJ. S. 66, 30 Sup. Ct 232, 54 L. Ed. 
878; Ludwlg v. W. U. T. Co., 216 TJ. S. 146, 
30 Sup. Ct 280, 54 L. Ed. 423; Atchison, To- 
pelca & Santa F6 R. Co. v. O'Connor, 223 U. 
S. 280, 32 Sup. Ct 216, 56 li. Ed. 436; Mnl- 
tord Co. v. Curry, 163 CaL 276,* 125 Pac. 236. 

[I] Whatever might be our own opinion, 
the contention presents a federal question in 
regard to which the holding of the Supreme 
Court Is controlling; and we therefore ac- 
quiesce in the conclusion reached in the cases 
above cited, and hold that, in so far as the 
flection in question requires the payment of 
a license fee based upon the whole amount of 
the capital stock! of a foreign corporation, 
whether employed within the state or not, it 
is void. But It does not follow that because 
this part of the section Is void that the whole 
section is void. Its provisions are not so 
Interdependent that other requirements can- 
not be separated from the single Invalid pro- 
vision. A corporation is required to file with 
the Secretary of State a statement, showing, 
among other things, the location of the prin- 
cipal office, the names and post office address- 
es of its president secretary, treasurer, man- 
aging agent and attorney In fact in this 
state; and a failure or refusal to file such 
report or to pay the license fee subjects it 
to a fine of $100. It will be noticed that 
this ];>enalty may be incurred (1) by failure 
to file the report; or (2) by failure to pay 
the license fee. If the corporation pays the 
license fee, but falls to make a report com- 



idylng with the provMona of the netion, it 
la amenable to the prescribed penalty; or, 
if it makes the report, but fails to pay the 
fee^ it is also held liable. The fact that the 
requirement to pay the license fee is void 
because of a conflict with the federal Consti- 
tution does not render void other require- 
ments not so in conflict 

[S] No penalty is expressly denounced by 
the succeeding sections for failure to appoint 
a resident attorney ; and, following the rule 
announced in Bank of British Columbia v. 
Page, 6 Or. 431, we would be compelled to 
hold that a contract made by a corporation 
before apipointing an attorney in fact is ab- 
solutely void. But the law abhors forfei- 
tures, and we are disposed to construe sec- 
tion 6707, L. O. L., and section 6726, L. O. 
li., together. The section last cited requires 
the appointment of such attorney, and the 
preceding section requires a reiMrt to the 
Secretary of State, giving the name of such 
attorney. Taking the act by its four cor- 
ners and construing the sections together, we 
think it may reasonably be deduced that the 
corporation must appoint the attorney, and 
report that fact to the Secretary of State in 
its annual statement If it has neglected to 
appoint the attorney, It cannot, of course, 
make the report required by law, and is lia- 
ble to a penalty for its failure so to do. The 
law having prescrll>ed the penalty by way of 
fine, the courts should not Impose an addi- 
tional penalty by way of forfeiture; the 
omission not being malum In se. 

[4, 6] The entrance fee of |60 required by 
the statute is not In conflict with any pro- 
vision of the federal Constitution, and is a 
reasonable requirement The corporation 
has not paid nor offered to pay this fee, and 
its right to maintain an action in the courts 
of this state is suspended until such fee is 
paid. Section 6708, U O. L. And this ob- 
jection must be raised by plea In abatement 
Section 6709, L. O. L. 

[I] The assignment of the note after ma- 
turity and especially an assignment made as 
in this case merely for the purposes of col- 
lection cannot confer on the assignee any 
better right than that of the payee at the 
time of the assignment Plaintiff took the 
paper subject to all defenses which existed 
as against the original payee. The petition 
for rehearing seems to assume that we have 
held that the contract between plaintiff's a»- 
signor and defendant is absolutely void, and 
the note also void; but such was not our 
holding. Plaintiff can enforce payment in 
our courts whenever his assignor or princi- 
pal complies with onr laws and pays the 
$50 entrance fee which the statute requires. 

The suit should abate without prejudice 
to another action upon plaintiff's assignor 
complying with the statute in so far as held 
valid herein. 
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FLANAGAN ESTATE et aL ▼. MARSH- 
riEIiD RKAT/TY & TRADING CO. 

(Supreme Court of Oregon. April 1, 1913.) 

1, Deeds (J 137*)— DiBcauPTioir— Cbbtainti 
— Resebvation. 

Where a deed ezceptt land described as 
one acre lying in the northeast corner of a 
lot, and the corner was round and irregular, 
«o that it was possible to lay off an acre with 
the base ^ven in a half dozen different ways, 
th« exception was too indefinite to include any 
particular land, unless the parties by their sub- 
sequent conduct have identified it. 

[Ed. Note. — For other cases, see Deeds, Cent 
Dig. i 457; Dec. Dig. { 137.*1 

2. QuiBTiNa TiTtB ({ 30*)— Necessabt Pab- 

TIES. 

In a snit to quiet title to a particular 
block in a large lot of land, a railroad which 
claimed no interest in that block is not a prop- 
er party, even though the defendant had claims 
to land in the lot which might conflict with 
those of the railway company. 

[Ed. Note.— For other cases, see Quieting Ti- 
tle, Cent. Dig. §§ 64r-66; Dee. Dig. i 30.*] 

Appeal from Circuit Court, Coos County; 
J. W. 'Hamilton, Judge. 

Suit to quiet title by the ITlanagan Estate, 
a corporation, and otbem, against the Marsh- 
fleld Realty & Trading Company. E^om a 
Judgment for plaintiffs, defendant appeals. 
Affirmed. 

Tbls Is a suit to quiet title to block A In 
Railroad addition to the city of Marshfleld. 
In 1873 R B. Dean and David Wilcox were 
tbe owners of lot 9, section 35, township 25 
south, range 13 west of the Willamette me- 
ridian, and In April of that year formed a 
partnership with C. H. Merchant, conveying 
to him a one-eighth Interest In lot 9. In 1889 
the partnership was dissolved, and Dean and 
Wilcox conveyed to Merchant all of lot 9, 
"excepting one acre lying In the northeast 
comer thereof." Merchant still retained his 
one-eighth interest in the excepted acre until 
October, 1892, when be conveyed It to B. B. 
Dean & Co. by a deed which described It as 
"one acre in the northeast corner of lot 9, 
section 35, township 25 south, range 13 west 
of Willamette meridian, known as 'Fire 
Pit'" In 1890 one R. A. Graham proposed 
to build a railroad to Marshfleld, and enter- 
ed Into an agreement with Merchant whereby 
lot 9 was to be platted as part of Railroad 
addition to Marshfleld; Graham to have one- 
half of the addition as a bonus for building 
the road. Merchant selected block A, the 
land in controversy, as his own under this 
agreement, and in the same year gave Gra- 
ham a contract of purchase, and Graham, 
under this contract, sold block A to plain- 
tiff's predecessors in title, conveying It by 
deed executed by himself and Merchant 
Lot 9 is made fractional by tbe meanders of 
Ooos Bay, and Its northeast "comer" ap- 
proximates a crescent, but Is irregular along 
Its concave side, caused by tbe sinuosities 



of the bank. The defendant cJdlma tllle to 
the whole or a greater portion of block A by 
virtue of tbe exception in the deed from Dean 
and Wilcox to Merchant 

John D. Goss, of Marshfleld, for appel- 
lant Cassius R. Peck, of Marshfleld (Chas. 
B. Selby, of Oklahoma Cit7, OkL, on the 
brief), for respondents. ' 

McBRIDE, C. J. (after stating the facts 
as above). [1] It requires no citation of au- 
thorities to support the proposition that, 
where the corner is included within two 
straight lines, a' description of an acre In 
Bucb corner Is sufllclently definite; but in 
this case the "corner" Is rounding and ir- 
regular, and It is possible to lay off an acre 
with the base given In the deed in half a 
dozen different ways. The exception is too 
indefinite to Include any particular land, un- 
less the subsequent acts of the parties have 
made it definite. By the great . preponder- 
ance of the testimony, we are of the opinion 
ttiat the intention was to reserve an acre, 
including the Are pit mentioned in the sub- 
sequent deed from Merchant to E. B. Dean 
& Co., and that the true location of such acre, 
according to the intention of tbe parties, la 
in accordance with tbe Cathcart survey men- 
tioned in the testimony and shown by plain- 
tiff's Exhibit iR Unless the parties have 
by their own acts Identified this as tbe prop- 
erty, the description is not otherwise identi- 
fied. This leaves the acre entirely east of 
block A. 

[2] The motion to make the Coos Bay & 
Eastern Railroad Company a party was 
properly denied. The controversy in this 
suit Is as to the validity of defendant's dalm 
to block A. Whether It owned an acre in 
some other location was not material. It 
does not appear that the railroad company 
claimed any interest in block A, and tbe 
plaintiff would have subjected itself to costs 
by making it a defendant 

The decree Is afllrmed. 



(6S Or. 30) 

KITCHIN T. OREGON NURSERY CO, 
Limited. 

(Supreme Court of Oregon. April 1, 1913.) 

1. Evidence (| 601*)— Opihior Evidence- 
Fact oB Conclusion. 

In an action by a buyer of nursery stock 
for damages caused by the delivery of defec- 
tive stock, his statements that the real value 
of the trees was $1,017, and that the value of 
those that died was $1,000, without showing 
the basis of such statements, were conclusionii 
not entitled to consideration by the jury. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. SI 2292-2305; Dec Dig. { 501.*] 

2. Salxb (S 418*)— Action fob Bbbaoh-~ 
Meabubeuent — Dakaoeb. 

In an action by a buyer of nursery stock 
for the delivery to him of defective stock, the 



*r«t ether amm — same tople and seotloa NUHBBR la See. Dig. * Am. Dig. Key-Mo. Series ft Rep'r Indez«i 

Digitized by' 



/^^oogle 



1134 



130 PACIFIC BBPOBTGB 



(Or. 



iiiieasare c( damages was the price charged by 
the seller for the number of trees that died. 

[Bd. No<£.— For other cases, see Sales, Cent 
Dig. ( WSJ; Dec. Dig. f 418.*] 

On petition for rehearing. Modified. 
For former opinion, see 130 Pac. 408. 

EAEIN, 3, [1] On the motion for rehear- 
ing defendant urges that there Is no evidence 
to justify the verdict in the sum of $901.28, 
tot the reason that the purchase price at 
Orenoo of the trees proved to have died, ac- 
cording to the testimony of plaintiff, was 
only $549.81. Testimony was offered by 
plaintiff, but excluded by the court, that the 
price plaintiff was to receive for these same 
trees was $938.37. However, he was allowed 
to state that the real value thereof was 
$1,017.25; and to a former question he was 
allowed to state the total amount or value of 
those trees that died to be $1,000. Neither 
of those statements was of fact, but they 
were conclusions, and it is not shown upon 
what they were based; they were not con- 
fined to the value or purchase price at Oren- 
co, and were not entitled to consideration by 
the jury. 

[2] As we understand the evidence, the 
answer of plaintiff to the question (tran- 
script of testimony, page 96), "I will ask you 
to state to the jury the price diarged you 
t>y the Oregon Nursery Company on those 
dead trees," was the correct statement of 
plaintiff's damage. He had previously testi- 
fied to each lot of trees, with the name of 
the purchaser, and in the answer he names 
each purchaser, the number of dead trees in 
each lot, and the amount paid the Oregon 
Nursery Company therefor, amounting In all 
to $549.81. The jury allowed plaintiff for 
freight paid by him $78.88, so that the 
amount of the verdict should have been 
$628.68, less the amount due from plaintiff 
to defendant in the sum of $157.69, which 
leaves the amount for which judgment 
should have been rendered $471.10. 

The opinion will be modified accordingly, 
and under the provisions of section 3 of 
article 7 of the Constitution, as amended 
(see Laws 1911, p. 7), this court will direct 
judgment to be entered for that amount, 
appellant to recover the costs on this appeal. 



MASON V. MELHASB. 
(Supreme Court of Oregon. April 1, 1913.) 
Evidence (f 376*)— Documentaby Evidence 
—Books— Authentication. 

Ledgers of a sawmill company showing the 
number of feet in logs, made up from papers 
called scale cards, were properly rejected where 
the only witness who could testify as to the 
accuracy of the scale sheets admitted that they 
were founded to a considerable extent on mere 
guesswork, and there was no other evidence 
as to the regularity of this documentary evi- 
dence; for, while books regularly kept may 
be admitted, the regular keeping must be es- 



tablished as a tact preliminary to their intio- 
duetion. 

[Ed. Note.— For other cases, see Evidence, 
Cent Dig. H 1628-1646; Dec Dig. { 376.*] 

Appeal from Circuit Court, Klamath Coun- 
ty;. Henry L. Benson, Judge. 

Action by W. H. Mason against Fred Mel- 
hase. From a judgment for plaintifl^ de- 
fendant appeals. Aiflrmed. 

As admitted In the pleadings, the parties 
to this action made the following agreement: 
"This article of agreement, entered Into by 
and between W. H. Mason, party of the first 
part, and Fred Melhase, party of the second 
part, wltnesseth : That the said parly of the 
first part hereby agrees, for and in consid- 
eration of the Bum of four and «>/io« dollars 
per thousand feet, to cut five million feet, 
more or less, of timber Into saw logs, furnish- 
ed by the second party on parts of secLions 
10, 11, 14, 15, 22 and 23, township 35 S., R. 
E., W. M., in Oregon. The said first party 
shall deliver the logs so cut, in the water at 
the mouth of Crystal creek, at or near the 
upper end of Upper Klamath lake, in Kla- 
math county, Oregon. It being understood 
and agreed that the said timber, being on 
government land, is to be indicated by tlie 
government forester in charge of said lands. 
The said first party also hereby agrees to pile 
all of the brush of the said timber to be 
cut, according to the requirements of the 
forest ranger In charge. It Is also under- 
stood and agreed by the parties hereto that 
the basis for calculation shall be what la 
known as the "Scribner scale," all logs to 
be measured by the said first party In the 
woods, by taking both large and small diam- 
eters of the small end of each log and then 
taking the average of the two diameters, 
which average shall be taken as the true 
diameter. Also the scale Is to be checked and 
verified at the mill. It Is also hereby agreed 
by the said party of the first part that after 
the first month's logging he will deliver at the 
mouth of said Crystal creek a minimum of 
four hundred thousand feet each mouth. The 
said second party hereby agrees to furnish the 
(Imber according to the foregoing, and to pay 
for the cutting and delivery of said logs at 
the mouth of said Crystal creek, the sum of 
$4..'30 per thousand. Said payments to be 
made from time to time on the delivery of 
each raft of said logs at said point. It is 
also understood and agreed that said second 
party shall accept each raft of 100,000 feet 
or more of said logs as soon as it shall be 
delivered at the mouth of said Crystal creek, 
and In case he shall fall to do so, he hereby 
agrees that the said first party shall not be 
liable for any damage which may accrue by 
reason of logs becoming scattered on account 
of there being no one at the point of deliv- 
ery to receive them at the time of delivery 
of any one of said rafts. The said party of 
the first part hereby agrees to furnish a 
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good anfl Bufficient bond for tbe faltbfial per- 
fecsaance of his part of tbis contract. Sign- 
ed tbls 14ttt day of March, 1910. W. H. 
Mason, Party of th« First Part Fred Md- 
base, Party of tbe Second Part Witness: 
H. J. Mattoon." In his first canse of action 
the plaintiff claims that operating under tills 
contract he cut 3,398,586 feet of the timber, 
and delivered tbe -same at the place specified 
in tbe contract, whereby the defendant be- 
came indebted to him In the sum of $15,293.- 
61, of whi<^ he baa paid |11,650, leaving a 
balance due to the phiintlff of $3,6^61. For 
a second cause of action the plaintiff alleges 
that, although be was actively engaged In 
the performance of the agreement according 
to its terms, the defendant rescinded the con- 
tract without cause S^tember 10, 1910, and 
prevented the plaintiff from continuing the 
work, whereby he was damaged by a loss of 
profits In the sum of $1,600. In the answer 
tbe contract Is admitted, but the defendant 
denies that plalntlfl cut or delivered more 
than 2,471,995 feet of logs, whereby tie earn- 
ed no greater sum than $11,123.98. The de- 
fendant, admitting that he paid the sum of 
$11,650, claims a recoupment of $526.02 from 
the plaintiff as an overpajrment As affecting 
the role by which the proper measurement 
of logs should be determined, the amended 
answer alleges a custom about deductions 
to be made from tbe fuU scale as an allow- 
ance for rotten, crooked, or hoUow logs, and, 
la substance, avers that the correct amount 
of timber was stated in tbe answer, and was 
thus ascertained. 

The answer was traversed by the reply. 
As the result of a Jury trial and verdict a 
judgment was entered for plaintiff for the 
sum of $8,643.61, and the defendant appeals. 

J. C. Rutenlc and O. F. Stone, both of 
Klamath Falls (Stone & Barrett, of Klamath 
Falls, on the brief), for appellant D. V. 
Knykendall, of Klamath Falls (Kuykendall 
Sc Ferguson, of Klamath Falls, on the brief), 
for respondent 

BURNETT, J. (after stating the facts as 
above). At the argument but two ques- 
tions out of the many reserved In the rec- 
ord were presented to the court for con- 
sideration. One was the office and effect of 
the custom in such cases as relied upon by 
the amended answer. The other was the ad- 
missibility of the ledger of the Long Lake 
Lumber Company, together with certain pa- 
pers called scale cards, purporting to show 
the scale of the logs sawed by the lessee of 
the Long Lake Lumber Company at Its mill. 

On the first cause of action the ultimate 
material question in dispute was what was 
the amount of logs cut and delivered under 
the contract mentioned. It appears in evi- 
dence that the mill alluded to in the contract 
where the scale was to be checked and veri- 
fied was the property of the Ixing Lake Lum- 
ber (Company. One McGowan was at the 



time runnlns the mUl «s lessee onder con- 
tract to saw tbe logs Into lumber at so much 
per thousand feet of the. lumber. The de- 
fendant was Interested in the mill company, 
and bought the logs from the goTernment 
forest reserve, transferring tliem to the Inm- 
ber company at exactly what It cost him to 
deliver them at the mill. The logs, having 
been floated from the place of delivery along 
Upper Klamath lake, a distance of 20 miles 
or more, to the mill, were tbere taken in 
cliarge by employfe of McOowan. It was the 
duty of one of these men called the "pond- 
man" to haul the logs out of the pond and 
put them upon the carriage to be sawed. It 
was also his duty to scale the logs as they 
were delivered upon the carriage. During 
the period when the logs In question were 
sawed, various men occupied the position of 
"pondman" under the employment of Mc- 
Gowan. In scaling the logs It was their duty 
to put down on pieces of paper kept by them 
the scale of each log, showing the number 
of feet and these papers were turned over 
to the Long Lake Lumber Company ea<^ day 
as a rule, though some of them were deliv- 
ered to McGowan, who, in turn, gave them to 
the officers of tbe company. W. O. Huson, 
the secretary of the company, testified that 
these sheets came into his possession, and he 
made up the ledger ottered in evidence from 
the data thus afforded. He was absent from 
the mill a considerable portion of the time 
while the logs were being sawed, and bad no 
immediate supervision of tbe scaling, al- 
though he says he went to see about it cas- 
ually every day he was in town, and, it a 
new man was put at the work, he saw to it 
that he knew how to scale. Huson produced 
83 pages of what be said were scale sheets 
thus furnished to him. They consist of nu- 
merous columns of figures in pencil headed 
Mason logs, Vose logs, Brown logs, and other 
names. They are not signed by any one, 
and no offer was made to prove the hand- 
writing of the persons who made them. None 
of the scalers or pondmen were offered as 
witnesses, although two of them at least 
were In the town of Klamath F^lls where 
the trial was held. Huson testified that he 
did not know the whereabouts of any of tbe 
others except that he heard one was either 
In Alaska or Texas, but no showing of any 
diligence was made to procure the testimony 
of any of the men who actually did the scal- 
ing or made the sheets offered in evidence. 
Some of the testimony from McGowan, the 
employer of the pondmen, is here quoted: 
"Q. Mr. McGowan, in making this scale of 
the logs that were delivered at the mill un- 
der the contract between Mr. Mason and Mr. 
Melhase, were the logs scaled that were saw- 
ed? A. Well, if they were not scaled, they 
were supposed to have been guessed at. Q. 
Supposed to have been guessed at? What 
do you mean by that? A. Our man was sup- 
posed to scale all tbe logs, but be must 
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keep tbe mill going, and. If It was a case of 
neglecting one, he neglected tbe log scale, 
bat he was supposed to scale very liberal as 
to tbe amount of feet In any log. Q- Wtaat 
amount of logs would It probably be that he 
would not have time to scale? What class of 
logs, large or small? A. Small. You see, 
sometimes when tbe carriage would get to 
him, they would be out of logs, and, as soon 
as the logs were bauled up, he would not 
have time to scale the logs, so he would roll 
one onto the carriage, and start sawing, and 
then be would Judge the number of feet 
there was in that log, without patting the 
rule onto it Q. Do yon know whether they 
did that with reference to all the logs or 
not? A. That was my instructions to do that 
Tou see tbe Long Lake Lumber Company 
claimed our tally was overrunning the log 
scale pretty strong, and we were cutting 
mostly two-Inch, and we figured on getting au 
overrun, so I did not want tbe men to Judge 
a log under its footage. I would rather they 
judge it over, because, if they Judge it under, 
it would look worse for me on the board 
measure tally, so they were instructed to be 
liberal as to tbe footage in tbe log; that Is 
alL Q. Were those logs marked so they 
could be identified when they reached tbe 
pond? A. I did not look into that That was 
up to tbe man on tbe logging deck. Q. Wliat 
position did that man bold in the work? A. 
We called him 'pondman.' He was supposed 
to gather up the logs in the pond and bring 
them to the mill. Q. Was he working under 
your supervision? A. Yes, sir. Q. Was that 
work done by one man or various people? 
A. During the season? Q. Yes, sir? A. By 
various people. By tbe Court: He may 
state, if be knows, what they (the tally 
slips) are. A. You want me to state if I rec- 
ognize these figures? By Mr. Stone: Q. I 
want you to state, if you recognize those 
slips, what they are? A. I recognize what 
they are meant for. Tbe idea is this : That 
there are lots of these tallies I have never 
seen the log scales. There would be some of 
these I would recognize. I don't recognize 
these figures here, although my man may 
have written down these figures, yet I don't 
know that Q. Well, then, that scale that 
was made of those logs was made under your 
supervision, was it? A. Well, my man, the 



man I had, was Mred to bring those loes ^ 
into the mill, any logs, and be was also 1^ 
stmcted to scale the logs, but if be cdii14 
not do both, then he had to keep the logs op 
there." It was from these slips that Mr. 
Huson, the secretary of the lumber companj, 
compiled tbe ledger offered in evidenccL 

Books regularly kept under certain dim^ 
stances may be admitted in evldoice, bat tbe 
regularity of their keeping must be estab- 
lished as a fact preliminary to tlieir faitzo- 
dnction, by competent evidence. Tiiis iiitix>- 
ductory step of determining the autbenticitT 
of tbe books Is a question to be passed npon 
by tbe court This is analogous to tbe priit- 
ciple by which the court Is required to deter- 
mine in the first instance whether a confes- 
sion is voluntary or not or whether a wit- 
ness is of sufficient understanding to be al- 
lowed to testify and the like. Tbe testimoiiy' 
of Mr. Huson could not throw any light upon 
the regularity of the making of these scale 
sheets because he was not present when they 
were made, and had no knowledge of how 
they were kept except by hearsay. Tbe tes- 
timony of McGowan clearly discloses th«r 
inaccuracy, and shows that they were found- 
ed to a considerable extent on mere guess- 
work. Tbe court as a trier of preliminary 
fact concerning tbe authenticity of these 
scale sheets was amply Justified in deddias 
against their reception in evidence. Tbe ledg- 
er being confessedly a mere compilation of 
these scale sheets, so called, rests upon no 
better foundation than tbe sheets themselves, 
and was likewise properly rejected on tbe 
showing made. Stidger v. McPbee, 15 Colo. 
App. 252, 62 Pac. 332; Trainor v. German 
American, etc., Ass'n, 204 111. 616, 68 N. K. 
650; Miller v. Shay, 145 Mass. 162, 13 N. 
E. 468, 1 Am. St Rep. 449; Swan v. Tbnr- 
man, 112 Mich. 416, 70 X. W. 1023; Taylor- 
Woolfenden Co. v. Atkinson, 127 Mich. 633, 
87 N. W. 89. This evidence about tbe meas- 
urement of the logs being properly rejected, 
it is Immaterial whether that process was 
conducted according to the custom pleaded 
or not so far as this case Is concerned. It 
is unnecessary, therefore, to consider the 
question of custom. 

Finding no error in tbe matter complained 
of, tbe judgment of tbe circuit court is af- 
firmed. 
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DAVIBS T. CABETT et nx. 

(Supreme Court of Washington. April 1, 
1913.) 

1. Frauds, Statute of (§ 23*)— Pbomise to 
Anrweb fob Another's Default. 

Where an owner of stsinding timber told 
a merchant, who had been furnishing supplies 
and provisions to a party engaged in logging 
operations under a contract with such owner, 
to continue to supply the camp with whatever 
was wanted and to charge the whole account 
to him, this constituted a direct original prom- 
ise on his part to pay the previously incurred 
debt as well as that thereafter incurred, and 
not a mere promise to answer for another's 
debt, required to be in writing by the statute 
of frauds (Rem. & BaL Code, § 5289). 

[Ed. Note.— For other cases, see Frauds, 
Statute of, Cent Dig. {{ 18, 19; Dec. Dig. i 
23.*) 

58. Frauds, Statute of (J 33*)— Omqinai. 

Promise— CoNsiDKBATioN-SuFFiciENCY. 
Where an owner of standing timber con- 
tracted for its sale to another on terms such 
as to leave him a profit dependent on the oth- 
er's SDCcess in removing and marketing the 
Jogs, his interest in the other's logging opera- 
tions was a sufficient consideration to support 
his promise to pay for supplies and provisions 
famished for use in connection with such op- 
erations. 

[Kd. Note.— For other cases, see Frauds, 
Statute of, Cent Dig. $| 50-53, 56; Dec. Dig. 
{ 33.*] 

8. Husband and Wife (| 239*)— Actions- 
Judgment. 

In an action against a husband and wife 
on the husband's promise to pay for supplies 
and provisions furnished a person engaged^ in 
lodging operations under a contract with him, 
judgment could be rendered against the wife 
only as a member of the community, and a 
judgment against her individually was im- 
proper. 

[Ed. Note. — For other cases, see Husband 
and Wife, Cent Dig. f| 855, 856, 860, 882, 
983; Dec Dig. S 5i39.*] 

Department 1. Appeal from Superior 
Court, King County ; Boyd J. Tallman, Judge. 

Action by Henry Davies against William 
Carey and wife. Judgment for plaintiff, and 
defendants appeal. Affirmed in part and re- 
versed in part 

Peterson & Macbride, of Seattle, for ap- 
pellants. Jas. W. Cart, of Bremerton, for 
respondent 

PARKER, J. Tbe plaintiff, a storekeeper 
at Port Orchard, in Kitsap county, eeeks to 
recover from defendants the value of mer- 
cbandise delivered by him to Harris Bros., 
who were at the time engaged in logging 
operations in that county under a contract 
with the defendant William Carey. The 
plaiutiff rests his right to recover from tbe 
defendants upon the promise of the defend- 
ant William Carey to pay for tbe merchan- 
dise so delivered. A trial before tbe court 
without a jury resulted in findings and Judg- 
ment in favor of the plaintiff for tbe full 
amount claimed, from which tbe defendants 
have appealed. 



In tbe early summer of 1910 appellant 
William Carey was engaged in logging in 
Kitsap county, having acquired certain 
standing timber there which be was to pay 
for from time to time as be removed it from 
tbe land. In June of that year be entered 
into a contract wltb Harris Bros., by wbicb 
they were to take over bis outfit and log 
this timber in his stead, and pay bim there- 
for from time to time as tbe logs were re- 
moved and marketed. Respondent was 
aware of tbe fact that both Carey and Har- 
ris Bros, were interested in tbe logging of 
this timber, but did not know of tbe real 
nature of tbe contract they bad with eacb 
other relative thereto. Tbe evidence tends 
to ebow that respondent had good reason 
for believing, and did believe, that Harris 
Bros, were employed by Carey to remove tbe 
timber, though it appears that they actually 
bad a contract for the purchase of the tim- 
ber from Carey on such terms as to leave 
him a profit It is in any event plain that 
Carey was interested In tbe success of Har- 
ris Bros, in removing and marketing the logs, 
and that bis profits depended thereon. Be- 
tween July 14, and August 19, 1910, re- 
spondent sold and delivered to Harris Bros, 
merchandise consisting of tbe usual supplies 
and provisions for carrying on logging oper- 
ations of tbe total value of $438.10. During 
this period Harris 3ros. paid to respondent 
thereon $150, leaving a balance of $288.10 
due on August lOtb. On August 20tb appel- 
lant William Carey and respondent bad a 
conversation at bis store relative to this un- 
paid balance due him from Harris Bros. 

[1] Respondent's version of this conversa- 
tion and what be then did as a result there- 
of is given in bis testimony as follows: "A 
At that time I told Mi. Carey that I was a 
small concern, that the account of tbe camp 
was getting almost too large, and that I had 
to have money to pay my bills, and he said 
to me that he was going to take over tbe 
camp and would pay tbe bills. Q. What else 
did be say, If anything? A. And I asked 
him If I should still continue to supply tbe 
camp, and be told me, 'Yes,' to let them 
have what goods that they wanted, and that 
he would not only pay for what went down, 
but pay for w^bat they bad got Q. What, if 
anything, did he say with reference to charg- 
ing tbe account to him? A He said charge 
the account to bim, sir, which I did. Q. 
About tbe balance due, what did he say 
about diarglng It? A. Charging the whole 
thing. I handle tbe McKaskey system, one 
account Is brought right forward onto the 
other. Q. What did be say. If anything, 
about charging tbe balance that was due? A. 
He told me to charge balance to bim, the 
whole account, that be would become respon- 
sible for the whole account Q. i'ou may 
state, Mr. Davies, whether at that time you 
made any memorandum of tbe agreement be- 
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tween you and Mr. Carey t A. I certainly 
did ; I went right In and called Mrs. DUk's 
attention to the fact, made the notation on 
what I called my dally balance." This tes- 
timony of respondent Is corroborated by an- 
other disinterested witness who was present 
at the time, though It was denied by Carey. 
The slips upon which respondent noted his 
charges against and in favor of bis custom- 
ers from time to time, constituting hla book 
of original entry, kept In due course of busi- 
ness, show that this balance was then charg- 
ed by him thereon against appellant Wil- 
liam Carey. Thereafter respondent contin- 
ued to deliver goods to Harris Bros, at their 
request from time to time, and as delivered 
charged the goods to appellant WUUam Car- 
ey until September 19th, at which time there 
was due upon the account the total sum of 
$404.95, no payments having been made since 
August 20th, the day of the conversation be- 
tween respondent and appellant William 
Carey. About this time appellant William 
Carey took possession of the camp and outfit 
which had been previously turned over by 
him to Harris Bros., evidently for the reason 
that Harris Bros, had failed to carry on the 
logging operations as agreed under their con- 
tract 

It is first contended on behalf of appel- 
lant that the evidence does not warrant the 
finding of the trial court to the effect that 
appellant William Carey promised to pay the 
balance due respondent from Harris Bros., 
and also to pay for the goods thereafter to 
be furnished to Harris Bros, as testified to 
by respondent. A careful reading of the 
entire evidence convinces us, however, that 
It clearly preponderates in support of the 
version of that conversation given by re- 
spondent In his testimony, which we think 
shows a direct original promise on the part 
of Carey to pay the previously Incurred debt 
of Harris Bros, as well as the debt there- 
after to be Incurred In the furnishing of 
goods, as his own debt 

It Is contended that the promise of appel- 
lant William Carey to respondent was in 
any event only a "promise to answer for the 
debt, default, or misdoings of another," and 
therefore void and not enforceable because 
not evidenced In writing as required by our 
statute of frauds. Section 5289, Bern. & Bal. 
Code. We think this contention finds Ite 
answer In the fact that the promise was not 
collateral, but was a direct promise on the 
part of Carey to pay both the past debt In- 
curred by Harris Bros, as well as the future 
debt to be incurred upon furnishing them 
goods as his original debt It was not a 
mere promise to pay if Harris Bros, failed 
to pay, but it was manifestly a direct prom- 
ise on the part of Carey to assume and pay 
for all of the goods as his own debt 

[2] This being true, there Is nothing want- 
ing to render appellant William Carey lia- 
ble thereon, unless It be a lack of sufficient 



consideration to support and render that 
promise binding In law. William Okrey's in- 
terest in the logging operations and the fact 
that his prospective profits depended upon 
the logging operations being carried on we 
think leave little to be argued upon the ques- 
tion of the sufficiency of the consideration 
moving to Carey to support bis promise as 
a legal liability on bis part From all the 
circumstances It Is clearly manifest that the 
primary purpose of Carey was to secure and 
promote his own interest This, we think, 
was sufficient In law as a cOnslderatiou, even 
though the result of his promise to respond- 
ent was to incidentally answer for a debt 
of Harris Bros. Bums v. Bradford-Kennedy 
Lbr. Co., 61 Wash. 276, 112 Pac. 359; Howell 
V. Harvey, 65 W. Va. 310, 64 S. a 249, 22 
L. R. A. (N. S.) 1077, and note. See note In 
15 L. R, A. (N. S.) 222; 20 Cyc. 163. Appel- 
lants rely upon the early decision of this 
court In McKenjsie v. National Bank, 9 Wash. 
445, 37 Pac. 668, 43 Am. St Rep. 844. A 
careful reading of that decision we think 
will show that there was no consideration 
whatever moving to the promisor. It is ap- 
parent from the language of that decision 
that, had there been a consideration operat- 
ing to the advantage of the promisor. It 
would have been held sufficient to render the 
promise legally binding. Appellants also re- 
ly upon our recent decision in Ooldie-Klenert 
Distributing Co. v. Bothwell, 67 Wash. 264, 
121 Pac. 60. That case, however, Involvtd 
the construction of the language of the com- 
plaint, wliich was somewhat Involved; the 
court concluding that the alleged promise 
was collateral, being a promise of indemnity 
only. 

[3] The Judgment Is: "That the plaintiff 
have and recover of and from the defend- 
ants herdn and each and every of them, 
to wit, William Carey and Jessie Carey. 
• • •" It is contended In behalf of ap- 
pellant Jessie Caxey that the judgment is 
in any event erroneous in so far as it awards 
recovery against her Individually, or other- 
wise than as a member of the community. 
We think it is quite plain from the record 
that the debt upon which the Judgment rests 
Is a community debt for which she Is not 
liable beyond her Interest In the community 
property. It was therefore error to cuter 
the Judgment in this form rendering her 
separate property liable therefor. Anderson 
V. Burgoyne, 60 Wash. 511, 111 Pac. 777; 
White V. Ratliff, 61 Wash. 383, 112 Pac. 502. 

The judgment is reversed in so far as It 
awards recovery against appellant Jessie 
Carey, otherwise than as a member of the 
community. The Judgment is affirmed In so 
far as It awards recovery against appellant 
William Carey and the community. The 
superior court is directed to correct the judg- 
ment accordingly. Respondent is awarded 
his costs in this court against appellant Wil- 
liam Carey and the community. Appellant 
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Resale Carey is awarded her costa In tbis 
court against respondeitt 

CSROW, O. J., and OOSB, OHADWIOK, and 
MOUNT, JJ, concur. , 



STATE ex rei WAUGHOP r. SUPERIOR 
COURT FOB KINO COUNTY. 

(Sopreme Court of Washington. April 1, 
1918.) 

Habxtagb (i 80*)— Acn«ir von Anhuliocnt 

— JUBIBDICTIOM— OBDKS 70B FaBTIKS TO AF< 
PEAB. 

The superior court, in an action to annnl 
a marriage, cannot require the parties to meet, 
accompanied by their counsel, in the hope of 
bringing about an amicable adjustment of diffi- 
culties, and of ascertaining whether plaintiff 
husband was bringing the action of his own 
free will, since the law provides a way for 
the judicial ascertainment of that fact; nor 
can ft, on ex parte application b/ the husband, 
finally enjoin the wife from visiting or enter- 
ing his residence, or molesting or interfering 
with him or his mother, with whom he was 
residing, though the court, on being satisfied 
of grave danger of interference with personal 
or property rights, may issue an ex parte re- 
straining order on application to show cause, 
upon the hearing of which the matter may be 
determined with full notice and opportunity to 
protect the rights of the respective parties. 

[Ed. Note. — For other cases, see Marriage. 
Cent Dig. H 125-128, 130-135; Dec. Dig. f 

eo.»] 

Prohibition by the State of Washington 
on relation of PlilUp R. Waughop against 
the Superior Court for King County ; Everett 
Smith, Judge. Writ issued. 

Walter A. Keen^ of Seattle, for relator. 
Thos. A. Meade, of Seattle, for respondent 

MORRIS, J. Relator and hla wife, NelUe 
Waughop, were married February 4, 1913. 
A few days thereafter relator commenced 
an action to aimul the marriage upon the 
ground that, at the time It was contracted, 
he was mentally Incompetent and suftering 
from the effects of certain drugs. On Feb- 
ruary 19, 1913, on the ex parte application 
of relator, the respondent Judge Issued an 
order enjoining the wife from visiting or 
entering the residence of relator, or molest- 
ing or In any wise interfering with, or go- 
ing aboat, the relator or his mother, with 
whom he was residing. The wife then ap- 
peared and contested this order and the pow- 
er of the court to make it Some sort of 
hearing was had, the nature of which Is 
not disclosed in the record before us, at 
which time the court suggested a meeting of 
the husband and wife, accompanied by tiieir 
attorneys, for the purpose evidently of ascer- 
taining whether the relator was bringing the 
action of his own free will, or, as evidently 
suggested to the court by the wife, acting 
nnder the Influence of others. ■ The wife was 
dissatisfied with the result of this meeting, 
and through her counsel gave oral notice to 



connsel for relator that application wonid 
be made to the court to fix the time and place 
for a second meeting. Coimsel for relatoi, 
claiming lack of sufficient notice, refused to 
attend upon the coart, and, on Che applica- 
tion of the wife, the court made an order 
directing the parties to appear at the office 
of a certain physician on March 10th, ac- 
companied only by their respective attorneys, 
for the purpose "of talking over th^r af- 
fairs." Counsel for relator thereupon came 
to this court and made application for a wilt 
of prohibition to prevent ttie court below 
from enforcing this last order. Upon this 
application a show-cause order was issued, 
upon the return of which respondent judge 
filed his return, and the matter was submit- 
ted to this court for final determination. 

The writ as prayed for must issue. The 
trial court has no power or authority, in an 
action of this character pending before him, 
to order the parties to meet in the hope of 
bringing about an amicable adjustment of 
their differences. As to whether a trial court 
abould suggest such a meeting is a personal 
matter for each judge to determine for him- 
scdf ; but, when he goes beyond that and Is- 
sues the solemn mandate of the court com- 
pelling parties to submit thereto or subject 
themselves to possible punishment for a re- 
fusal to obey, he goes beyond any authority 
vested in 'him by the law. The law will not 
uphold nor sanction such an infringement up- 
on personal rights. Although the order of 
February 19th is not before us for review, 
we think it proper to say that this order was 
Issued wi&out legal warrant. So far as the 
private rights of parties litigant are con- 
cerned, there is no distinction between action 
for the annulment of a marriage and any 
other equitable proceeding involving the 
rights of the parties to do or not to do a 
certain thing. If, on a proper showing, a 
trial court is satisfied that there is grave 
danger of Interference with personal or prop- 
erty rights, an ex parte restraining order 
may be issued upon the application for a 
show-cause order, upon the return day of 
which the matter may be determined after 
full notice and opportunity to guard the 
rights of the respective parties. But no 
court has the power to issue a final injunc- 
tion, which was the effect of the order of 
February 19th, uix>n an ex parte applica- 
tion. If this wife believed that relator was 
acting under restraint and duress when he 
commenced his action to annul the marriage, 
the law provides a simple way to bring him 
into court to have that fact judicially de- 
termined, with proper safeguards for the 
rights of all parties. The question submitted 
by this application seems so plain to us that 
we refrain from further discussion. 

Let the writ issue. 

CROW, C. X, and MAIN, ELMS, and FUL- 
LERTON, JJ., concur. 
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FLETCHER ▼.MUBRAY COMMERCIAL CO. 

(Supreme Court of Washington. March 28. 
1913.) 

1. Evidence (| 81*)— Pbesumptions— Fo»- 
EiGN Law. 

In a suit bj^ an ad interim receiver In 
bankruptcy, appointed in proceedingB in the 
Supreme Court of Hang Kong, it would be pre- 
sumed that, in the absence of information to 
the contrary, the bankruptcy law of China was 
the same as that of the United States. 

[Ed. Note. — For other cases, see Evidence, 
Cent Dig. i 102; Dec. Dig. f 81.*] 

2. Bankruptct (§ 114*) — Ad Intebik Re- 
ceivers— Right TO Sue. 

An ad interim receiver of a bankrupt ap- 
pointed in bankruptcy proceedings in the Su- 
preme Court of China is authorized only to 
hold and preserve the assets, and is not enti- 
tled tot sue to recover mere choses in action al- 
leged to be due to the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, 
Cent Dig. SS 164-166; Dec. Dig. } 114.»] 

Department 1. Appeal from Superior 
Court, King County; Everett Smith, Judge. 

Action by M. Fletcher against the Murray 
Commercial Company. From a Judgment of 
dismissal, plalntift appeals. Affirmed. 

Douglas, Lane & DouglaB, of Seattle, for 
appellant Jesse A. Frye, of Seattle, for re- 
spondent 

MOUNT, J. This appeal Is from an order 
of the lower court sustaining defendant's 
demurrer to the amended complaint. Plain- 
tiff elected to stand upon the allegations of 
the amended complaint. The action was 
dismissed. Plaintiff appeals. 

The complaint alleges: "That the plaintiff 
is the trustee and official and interim re- 
ceiver of the estate of Dady Burjor & Co. ; 
that said Dady Burjor & Co. was, during all 
the times herein mentioned, a copartnership 
consisting of D. S. Dady Burjor and Fred- 
erick Charles Mow Fting; that on the 17th 
day of June, 1911, the plaintiff was duly ap- 
pointed official and interim receiver in bank- 
ruptcy of the estate of said copartnership by 
the Supreme Court of Bong Kong, China, in 
cause No. 21 of 1911, in bankruptcy, in said 
court in Re Dady Burjor & Co., debtors. Ex 
parte Wong Chung, Petitioning Creditor, and 
duly qualified as such receiver, and is now 
the duly qualified and acting official and in- 
terim receiver and trustee of the estate of 
said copartnership ; that said court was and 
is a court of competent Jurisdiction, exercis- 
ing general Jurisdiction In bankruptcy in 
said district of Hong Kong; that, as such 
official and interim receiver and trustee, the 
plaintiff secured and is vested with the title 
to all the assets of said copartnership ; that 
plaintiff was directed by said court to in- 
stitute this action ; that this action does not 
involve or affect the rights of any local or 
domestic creditor." The complaint thai sets 
up three causes of action, to the effect, first, 
that Dady Burjor & Co. in 1909 entered Into 



a contract with the defendant, by which- it 
was agreed that an agent should be eeat'to 
Shanghai to solicit orders for certain goods 
manufactured in Ebgland; that these par- 
ties were to share the expenses and profits 
equally; that defendant was to finance the 
business by letters of credit; that the agent 
was sent as agreed and obtained certain or- 
ders for goods; that the defendant there- 
after refused to secuse the letters of credit, 
and refused to pay any part of the expenses 
of the agent ; that Dady Burjor & Co. were 
damaged thereby in the sum of |1,000. For 
a second caase of action the complaint al- 
leged that between November, 1907, and 
May, 1911, Dady Burjor & Co. sold goods in 
China for defendant upon commission, and 
advanced money for defendant amounting to 
$2,534.05 ; that there is a balance due there- 
on amounting to $891.30. For a third cause 
it is alleged that it shipped certain lumber 
to said Dady Burjor & Co. in China to be 
sold upon commission on account and at the 
risk of the defendant; that Dady Burjor ft 
Co. advanced the freight charges and the 
charges for storing and caring for such lum- 
ber for defendant, in the amount of $1,239; 
that, on. account of the inferior quality of 
said lumber, the same was unsalable, except 
at a great loss ; that defendant has refused 
to reimburse the said Dady Burjor & Co. 

The trial court sustained the demurrer to 
the complaint upon the ground- of want of 
capacity In the plaintiff to sue in this Juris- 
diction. The respondent makes three points 
against the complaint as follows: (1) An 
interim receiver in bankruptcy has no legal 
capacity to sue in courts other than those 
of his appointment ; (2) the bankruptcy laws 
of a foreign country do not operate as a 
transfer of property located in the United 
States ; (3) a receiver has no extraterritorial 
Jurisdiction on power of official action. Our 
view upon the first of these points renders 
a discussion of the other two unnecessary. 
The complaint alleges: "That on the 17th 
day of June, 1911, plaintiff was duly appoint- 
ed official and interim receiver in bankruptcy 
of the estate of such copartnership by the 
Supreme Court of Hong Kong, China, • • <• 
and duly qualified as such receiver, and is 
now the duly qualified and acting official and 
interim receiver and trustee of the estate of 
said copartnership." 

[1] The bankruptcy law of the district of 
Hong Kong, C3dua, is not pleaded, and we 
are not informed that the bankruptcy law of 
that district is different from the bankruptcy 
law in the United States. In the absence of 
such information, we must presume that 
such law is the same there as it is here. 
Daniel v. Gold Hill Mining Co., 28 Wash. 
411, 68 Pac. 884. The law here "authorizes 
bankruptcy courts to appoint receivers or 
the marshals, in certain cases, to take charge 
of and preserve the estate." 6 Cyc. 246. 
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"Oonrts of banUmpttty may appirint recelTera 
tipon the appllcatloii of parties In interest to 
take charge of the property of bankrupts 
after the filing of the petition and tintil it 
is dismissed or the trustee is qnallfled, if 
they find It absolutely necessary for the 
preservation of the estates." 6 Cyc. 270. 

[2] Such recelrers are merely temporary 
or Interim. They are not vested with title 
to the estate of the alleged bankrupt, but 
hold the property merely to preserve the 
subject-matter of the action (Oolller on Bank- 
ruptcy [Ist Bd.] pi 32.), and they have no 
extraterritorial powers. In re Benedict (D. 
O.) 140 Fed. 55; In re Bnbel (D. O.) 166 
Fed. ISl. The allegation in the complaint 
that the plalntlfl is the "acting official and 
interim receiver and trustee" can mean no 
more than a mere temporary officer in bank- 
ruptcy, because the duties of receiver cease 
upon the qualification of the trustee. 6 Gyc. 
270. Ooncedlng that the temporary receiver 
of the property may, before the selection 
and qnallflcation of the permanent trustee, 
proceed to take the property of the alleged 
bankrupt In a foreign country, there must 
be some showing that the property sought is 
In danger of being dissipated. There Is no 
such «howing here, for it appears that the 
items eonght are mere cboses in action, and 
two of ttiem, at least, unliquidated damages 
whidi cannot be lost, except by the insolven- 
cy of the defendant 

We are of the opinion, therefore, that the 
Interim or temporary officer has no right to 
maintain the action, even though we should 
conclude that a permanent trustee might 
do so. 

The Judgment Is therefore affirmed. 

CROW, C. J., and CHADWIOK, GOSE, 
and PARKER, JJ., concur. 



on Waab. 650) 

HAMMONS et nx. v. SETZER et al 

(Supreme Court of Washington. April 1, 
1913.) 

1. Mastbb and Sebvant (i 332*)— INJUBT 
TO Tbibd Pebson— Existenck o* Aoknct 
— JcBT Question. 

Evidence in an action against a grocery 
store owner for injuries from an automobile 
truck claimed to have been in charge of de- 
fendant's agent held to make it a jury question 
whether the person operating the machine at 
the time was defendant's agent for that pur- 
poae. 

[Ed. Note. — For other cases, see Master and 
Servant, Cent Dig. H 1274-1277; Dec. Dig. 
i 832.»] 

2. Pbinoipal and Aoeht (I 24*)— JimT 
Qttistion. 

The question of agency is often a mixed 
one of law and fact 

(Ed. Note. — For other cases, see Principal 
and Agent Cent Dig. If 722, 723; Dec. Dig. 
|24.»] 

Mount J., dissenting. 



Department 1. Ai^eal from Supwlor Courts 
Whatcom County; Ed. B. Hardin, Judge. 

Action, by William J. Hammons and wife 
against J. J. Setzer and others. From a 
Judgment for plaintUfs, the defendant named 
appeala Affirmed. 

0. A. Swarti and Hadley, Hadley & Abbott, 
all of BeUlngham, for appellant Neterer & 
Pemberton, of BeUlngham, for respondents. 

CHADWICK, J. Appellant Betzer con- 
ducts a grocery store in the dty of Belling^- 
bam, and delivers goods to bis customers in 
the dty and its suburbs. This he does with 
a delivery wagon and horses driven by one 
George Lee. This method seemed archaic 
and wasteful of time to defendant Louis B. 
Wattam, who sold automobiles for the North- 
west Automobile Company, of Portland, Or., 
on commissions to be paid out of the pur- 
chase price, and In the course of time — that 
is, on the 17th day of June, 1911 — he called 
on appellant, and suggested the need of an 
automobile delivery truck in his business. 
The machine was at the door, the odor of 
gasoline was In the air, and appellant was 
interested. It was arranged that a "demon- 
stration" would be had on the morrow, that 
Wattam would send a truck and a driver to 
the store^ and would make a delivery of 
goods at Geneva, a hamlet some four miles 
away on the shore of Lake Whatcom. Len- 
bart, the driver, and Lee loaded the truck 
and started on the way. While they disagree 
as to who was the principal, it is certain 
that Lee was to show the driver where to 
deliver the goods. Returning, Lenhart show* 
ed Lee "which was high and which was low, 
and where the gas and the spark was." Lee 
finally took the wheel, he says, in obedience 
to his own Impulse to experiment with the 
thing. He bad driven a distance of about 
two city blocks, when he came upon respond- 
ent, who was walking along the side of the 
road, the path being little more than two 
feet outside the wagon track and between it 
and the shore of the lake. For some reason 
— Lenhart and Lee are not quite agreed — Lee 
lost his control, or his head — ^there seems to 
be an Impulse on the part of novices to drive 
into everything in sight — and drove square 
Into respondent, who fell headlong into the 
lake and over an uprooted stump, with the 
machine after and pressing upon him. The 
stump rolled so as to relieve the pre»3ur& 
Lenhart stopped the machine, and respond- 
ent was extricated. He suffered a fracture 
ot at least one rib, and was Injured so that 
his back has been weak, rendering him un- 
able to follow his avocation of a kneebolter, 
and compelling him to accept less remunera- 
tive employment Action was brought against 
all parties, a verdict was rendered in favor 
of Wattam and Lenhart, and against Setzer. 
The verdict is attacked because, as It is al- 
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legsd, there wis lio 8a£9clent showing of 
agency. 

' When Lee came In the night before and 
had checked up his accounts and turned In 
his orders, appellant told him that be "need 
not hitch up in the morning, as there would 
be an automobile down here to take the 
groceries out, and. If that fellow knows 
where the customers are, you can work In 
the store that morning." Lenhart testifies, 
and it is the testimony upon which the ver- 
dict rests, as follows: "Q. Why did yen let 
Mr. Lee run the automobile? A. I was in- 
■tructed to show him bow to run the ma- 
chine. Q. WIto Instructed you? A. Mr. Set- 
ter said the man that was going along was 
the man to run the machine and to show him 
all about it Q. Mr. Setzer said that to you? 
A. Yes, sir. Q. And to show him all about 
it? A. Tes, sir. Q. He specially said. This 
man is to run the machine, and show him all 
about it'? A. He said the man that went 
was the man that was going to run the ma- 
chine if he got It, and to show him all about 
it. • * • Q. He said he was 'the man who 
would have to run It if we buy it, and i 
want you to show him all about it'? A. Tes, 
sir." 

[1] This, it Is contended, does not show an 
agency nor fasten any responsibility upon 
appellant - We think, however, that the ques- 
tion was one for the Jury. 

[2] Agency is often a mixed question of 
law and fact This court has frequently held 
that, where the evidence Is conflicting, it Is 
a question for the Jury. But it is said that, 
because the following question put to Len- 
hart, "Tou were not Instructed to let him 
run It, is that a fact?" was answered, "Yes, 
sir," the verdict cannot stand, as the evi- 
dence would thereby show that he exceeded 
his authority, and wotald himself become re- 
sponsible for the consequences. The answer 
may bear that construction, but, taken With 
the testimony which we have quoted and 
that of other witnesses, we think the Jury 
was warranted in finding as it did. When 
appellant said that Lee was the man who 
was going to run the machine if he got it, 
and "to show him all about It," it Is not for 
us to say that he was not warranted in turn- 
ing the machine over to Lee. If I ask a 
man to show my boy how to swim, "all 
about it," I should not be heard to complain 
if he takes him in the water. 

Other errors are assigned. They are pred- 
icated upon Inconsistencies in the pleadings, 
upon instructions given, and the refusal of 
the court to submit special interrogatories, 
t'pon the theory that a person may be an 
agent of two persons at the same time, the 
couiplaiut was sutticlent to pass the objec- 
tions made to It The exceptions to the in- 
structions were all made for the purpose of 
saving the questions we have discussed. The 
Interrogatories which were refused by the 



court wa« so tax ms material eovered by the 
general verdict and the discrctioii of the 
court was not abased. 

It is complained that the verdict was so 
excessive as to indicate passion and prejudice; 
Respondent was nnable to work at aU for one 
month, and has been unable to work at knee- 
bolting, sufTerlng a loss in difference of wages 
of $1.50 per day. There Is some evidence to 
sustain the finding of the Jury that his con- 
dition may continue fOr a time. He suffered 
considerable pain, and paid oat |25 In doc- 
tor's bills. The verdict seems unreasonable 
in the light of all the evidence, for bad the 
writer been on tlte Jory he would have said 
that the Injuries were not continuing or 
permanent, but the Jury saw the respondent ; 
the verdict has been passed by the trial 
Judge ; he has shown a loss in wages of 1567, 
which may continue. This, coupled with the 
money paid out and an allowance for pain 
and suffering, may sustain the verdict At 
any rate the excess, if any, is not so clear as 
to warrant our interference. 

Judgment affirmed. 

CROW, C. 3^ and OOSE and PABKE}R, 
JJ., concur. 

MOUNT, J. I dissent The appellant nei- 
ther owned nor operated the automobile. The 
carelessness which caused the Injury was the 
carelessness of the owner or person operat- 
ing the machine. The appellant was not pres- 
ent and had not authorized the operator to 
teach his clerk how to run the car. He had 
not evMi agreed to buy the car. It is most 
unjust to hold him for the damage In this 
case. 



McGILL V. BROWN et aL 

(Supreme Court of Wasbiagton. March 28, 
1913.) 

1. RxcEivBRs (§ 69*) — Rights of Receivkb 
—Assignee of Assets. 

A partnership bavins a contract with a 
city to furnish certain police post castings as- 
signed its claim against the city to the com- 
pany from whom it purchased the necessary 
pig iron, which ansiKoment was duly filed and 
accepted by the city. After the posts were 
practically completed, and after part had been 
delivered, a receiver of the partnership's prop- 
erty was appointed in a fra-eclosure suit who 
completed the delivery, and by some artifice 
obtained from the city a warrant in payment 
of the posts. Held, that thie receiver was 
properly required to pay the proceeds of such 
warraftt to the assignee; he having no greater 
interest than the partnership which had duly 
assigned its interest prior to his appointment. 

lEd. Note. — For other cases, see Receivers, 
Cent Dig. §§ 124, 125; Dec. Dig. § 69.* J 

2. Receivebs (I 78*) — Remedies Aoal-^st 
Receiveb in Receivership Pboceedinqs. 

Where a receiver in a fdreclosure suit 
wrongfully obtained a warrant for a claim 
against a city assigned to a third person prior 
to the receivership, it was proper for the as- 
signee after the judgment to appear in the ac- 
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Hon In which the receiver wm appointed, and 
ask an order requiring the payment of the pro- 
ceeds of aach warrant to it. 

[Sd. Note.— For other eases, aee Reoeiven, 
Cent Dig. a 145-147; Dec Dig, | 78.*] 

Department 1. Appeal from Superior 
Court, King Oounty ; H. A. P. Myers, Judge. 

Suit to foreclose a mortgage by iiatxA V. 
McOill against Neta Brown and others, in 
wUch A. K. Isbam was appointed receiver 
of the mortgaged property. After the de- 
cree of foreclosure E. P. Jamison & Co. filed 
In such action a motion for an order re<jnlr- 
Ing the receiver to itay over certain mon^. 
From an order to that efTect, tbe receiver 
appeals. Affirmed. 

8hank & Smith, of Seattle, for appellant 
Edwin O. Ewlng, of Seattle, for respondent 

MOUNT, J. This proceeding was brought 
by E. P. Jamison & Co., a corporation, 
against the receiver in the cas« of MeOlU v. 
Brown et al. to require the receiver In that 
case to pay over to B. P. Jamison & Co. the 
iwoceeds of a warrant, amounting to the sum 
of fl25.08, wrongfully collected by the re- 
ceiver. The trial court, after hearing the 
evidence, made the order as prayed for. Tbe 
receiver has appealed. 

[1] Thaw is substantially no dispute upon 
the facts, which are as follows : On May 4, 
IDIO, Neta Brown, Florence C. Dawson, and 
C N. Dawson were copartners, doing bnai' 
ness under tbe name of tbe West Coast Iron 
Works. On that day the copartners executed 
a mortgage covering aU ttie assets of tbe 
company to secure the payment of a certain 
sum of money. The descriptive clause In tbe 
mortgage concluded as follows : "And all ac- 
counts receivable now forming or hereafter 
to become a part of the business and assets 
of the said West Coast Iron Works." Nearly 
a year later, on, to wit. May 25, 1911, the 
West Coast Iron Works was awarded a con- 
tract for tbe construction and delivery of 20 
complete sets of police post castings to the 
dty of Seattle for the price of ?480. There- 
upon the West Coast Iron Works desired to 
purchase from E. P. Jamison ft Co. the pig 
iron necessary to construct these iwlice 
posts. The Jamison Company refused to 
sell their iron without security for the pur- 
chase price. The West Coast Iron Works 
then agreed to, and did on July 3, 1911, as- 
sign its claim against the city on account of 
the iwsts to the Jamison Company. The city 
accepted the assignment, and placed the 
same on file In tlie comptroller's office on 
July 6, 1911. Thereafter the West Coast 
Iron Works completed the posts and deliver- 
ed a part thereof to the city. Afterwards on 
September 16, 1911. Mabel V. McGlU, the as- 
signee of the mortgage first above noticed, 
brought an action to foreclose the mortgage, 
and In that action A. K. Isham was appoint- 
ed receiver of all the assets of the West 
Coast iron Works. After the receiver was 



appointed, the remainder of tbe posts were 
delivered to the dty. There is some slight 
dispute whether the posts were entirely com- 
pleted prior to tbe appointment of the re- 
ceiver. If anything was done thereon by the 
receiver, it was Insignificant, being only a 
part of a day's work by one man. The re- 
cover thereupon demanded and received the 
warrant in payment of the posts from the 
city, and collected the money thereon, $480. 
He refused to pay the Jamison Com|>aay tbe 
amount due for the Iron, $425.08. 
. Appellant argues that the respondent bad 
no lien or claim upon the posts, and no 
right to demand that the receiver furnish 
the posts to the dty ; that the receiver, hav- 
ing furnished the posts, was entitled to col- 
lect the pay therefor; and that, If respond- 
ent had any claim to the proceeds, It was its 
duty to Intervene In the action and set up 
Its claim. There la no merit in any of 
these positions. It seems too plain for ar- 
gument that the dty warrant, or the pro- 
ceeds of the contract, never became an asset 
of the West Coast Iron Works, because it 
never came into possession of the West 
Coast Iron Works. Tbdr right to the war- 
rant bad been assigned and the assignment 
had been accepted by the city before the 
posts were delivered or manufactured, and 
long before the receiver was appointed. The 
respondent never claimed any lien upon the 
posts themselves. It rested upon its claim 
to the warrant which had been assigned to 
It If tbe receiver had not been appointed 
to take over tbe assets of the West Coast 
Iron Works, that company could not bave 
reasonably claimed the warrant from the 
dty, after the posts were delivered, because 
of this previous assignment The receiver 
took no greater Interest In the estate than 
the West Coast Iron Works had at tbe 
time of the appointment of the receiver. 
High on Receivers (4tb Ed.) | 440; 34 Gyc. 
pp. 191, 193. 

[2] This warrant had been assigned to the 
respondent by the valid and binding assign- 
ment long prior to the appointment of the 
receiver. When the receiver demanded the 
warrant from the dty, he had no right there- 
to, nor to the funds which he derived there- 
from. It is true a few of the posts were 
delivered to the dty after the receiver was 
appointed and some work was done upon the 
po.sts, but this was done in accord with the 
contract, and did not alter tbe right of the 
respondent to the warrant, the right to which 
had previoiisly passed, and the receiver had 
notice of that fact The receiver obtained 
the warrant by artifice — not necessary to 
discuss — and wrongfully; under a misap- 
prehension of his duties, no doubt, but none 
the less wrongfully. He was bound to re- 
turn it, or the proceeds by order of the 
court appointing him, to the person right- 
fully entitled to It Tbe procedure adopted 
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was regular. 84 Cyc, 422; High, Bec^vers 
(4th Ed.) § 299 ; (3d Ed.) § 254b. 
The Judgment Is therefore affirmed. 

CROW, C. J., and CHADWICK, GOSE, 
and PARKER, JJ., concur. 



WILLIAM A. EASTMAN & CO. t. WATSON 

et UK. 

(Supreme Court of Washington. March 28, 
1913.) 

1. Evidence (| 158*)— Pabol Bvidbnob— Li- 
cense Fee. 

Proof that plaintiff corporation had paid 

its annual license fee may be made by paroL 
[Ed. Note.— For other cases, see Evidence, 



Cent. Dig. II 472, 473, 474%-504, 606-526; 

Dec Dig. i 158;* " ' ' " 

1736.1 



Corporations, Cent. Dig. I 



2. Licenses (§ 32*)— IiIcensb Fee— Payment. 

Proof that a corporation has paid its li- 
cense fee for the current year is prima facie 
evidence that it was paid for the previous year, 
and is conclusive, in absence of proof to the 
contrary. 

[Ed. Note. — For other cases, see Licenses, 
Cent Dig. § 66; Dec. Dig. § 32.*] 

3. CoBPOKATioNs (§ 409*) — Actions — Pay- 
ment OF IjICEnse Fee. 

Rem. & Bal. Code, $ 371.?, providing that 
no corporation shall be permitted tc sue in the 
courts without alleging and proving that it 
has paid its annual license fee last due, is pri- 
marily a revenue measure; and, while an ac- 
tion may upon proper showing be abated until 
the license fee has been paid, yet if it is paid 
before trial the corporation may maintain the 
action. 

[Ed. Note.— For other cases, see Corpora- 
tions, Cent Dig. U 1910, 1911, 1913-1910, 
2030; Dec. Dig. { 499.*] 

Department 1. Appeal from Superior 
Court, King County; Everett Smith, Judge. 

Action by William A. Eastman & Co. 
against Harry E. Watson and wife. From a 
Judgment for plalntifif, defendants appeal. 
Affirmed. 

Paul B. Phillips, of Seattle, for appellants. 
Hamlin & Meier, of Seattle, for respondent 

MOUNT, J, This action was brought by 
the plaintiff to recover upon a promissory 
note for $250 and interest The complaint 
alleged that the plaintiff was a domestic cor- 
poration and had "paid its annual license 
fee last due to the secretary of state." The 
complaint then set out the note and alleged 
nonpayment. For answer the defendants, 
upon Information and belief, denied the cor- 
porate existence of the plaintiff and the pay- 
ment of the annual license fee, admitted 
maicing the note, and alleged four affirma- 
tive defenses. These affirmative defenses 
were each denied by reply. The case was 
tried to the court, without a Jury, on May 1, 
1912. The president of the plaintiff company 
was the only witness examined. He testified 
that the plaintiff had paid its annual license 
fee. T'pon cross-examination he testified, by 



reference to the certificate of license, that 
the fee was paid on February 16, 1912. The 
action was begun cm December 23, 1911. No 
evidence was offered by the defendants, who 
rested upon an objection to the oral evidence 
that the license fee bad been paid, and that 
there was no evidence that the fee was paid 
for the year 1911. The trial court thereupon 
made findings of fact in favor of the plain- 
tUT, and entered a Judgment for the amount 
prayed for in the complaint The defendants 
have appealed. 

[1,2] Nhmerons errors are assigned, bat 
the appeal is based upon three "proposi- 
tions," stated in the appellant's brief as fol- 
lows: "(1) A private corporation having a 
capital stock is not entitled to affirmative re- 
lief under the statutes of this state, unless 
It allege, and, it the allegation be denied. It 
also prove, that at the time of the commence- 
ment of the action It had paid its annual li- 
cense fee then last due to the secretary of 
state. (2) A corporation cannot prove pay- 
ment of its annual license fee by oral proof 
in preference to production of the official 
certificate of payment issued by the secretary 
of state, where oral proof la objected to aa 
being not the best evidence. (3) Proof ot 
payment of corporation license fee must fol- 
low the pleadings, and where new issues are 
developed on the trial respecting time and 
terms of such payment they must be em- 
bodied in amendments to the pleadings or 
in supplemental pleadings, and opposing par- 
ties must tie fairly and openly apprised of 
such new issues, or else be granted a con- 
tlniunce to enable them to meet the new Is- 
sues." These propositions are elaborately 
argued in the briefs. The second presents 
the question whether the payment of the an- 
nual license fee may be proved by paroL We 
may assume for the purposes of this caae^ 
without deciding, that the denial upon infor- 
mation and belief is sufficient to put the fact 
of payment of the license fee in Issue. We 
have heretofore held payment of the Ilcmse 
fee may be proved by paroL Richards t. 
BusseU, 129 Pac. 90; MUler v. Simmons, OT 
Wash. 294, 121 Pac. 462. These cases are 
conclusive upon that question. The fact that 
the license fee was paid for the current year 
is prima fa<*ie sufficient to show that it was 
paid for the previous year, and, in the ab- 
.sence of proof that previous years have not 
been paid, will be conclusive. 

[S] The first and third propositions present 
the question whether the action can be main- 
tained or Judgment entered for the plaintiff 
when the license fee was In default when 
the action was begun. The plaintiff admit- 
ted that the license fee due July 1, 1011, 
was paid In February, 1912. Appellants 
argue from this that the license fee was not 
paid at the time the action was be^un in 
December, 1911, and that under the statute 
(section 3715, Rem. & Bal. Code) plaintiff 
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could not oommeBce tbe action and, without 

aaieudlng Its complaint, could not prove tliat 
'the fee was paid subsequent to tbe com^ 
uieucement of the action. Ibe statute pro- 
vides, at section 3715, supra: "No corpora- 
tion sliiill be permitted to commence or main- 
tain any suit * * * in the courts of this 
state without alleging and proving that it 
has paid its annual license fee last due." In 
discussing this provision In North Star, etc., 
Co. v. Alaska-Yukon, etc., Ex., 63 Wash. 376, 
115 Paa S35, we said: "The license tax is a 
revenue measure, and the prohibiting of 
suits or actions on the part of corporations 
without alleging and proving payment of the 
license fee la intended as a measure to en- 
force the collection of the tax." And in State 
ex reL Preston Mill Co. v. Howell, 67 Wash. 
377, 121 Pac. 861, we said: "These respec- 
tive acts were not primarily directed against 
corporations; they were revenue acts pure 
and simple, and the provisions directed 
against corporations were for the purpose of 
enabling the state to enforce the payment 
of Us revenue and not leave It to the volun- 
tary act of the corporation." 

There can be no doubt that the objects of 
the statute were correctly stated in these 
cases. If the plaintiff corporation failed to 
prove at the trial that Its license fee has 
been paid, the court is required to dismiss 
the complaint; but where It is shown that 
the fee is paid at tliat time, the courts will 
not dismiss the action, because the require- 
ment of the statute Is fully met If the ac- 
tion to brought when the fee Is In default, 
the action may be abated, upon proper show- 
ing, until the fee is paid. If no showing is 
made, the defendant waives the question. 
Rothchild V. Mahoney, 51 Wash. 633, 99 Pac. 
lOSl; North Star Trading Co. v. Alaska- 
Tukon, etc., ESc, 68 Wash. 467, 123 Pac. 605. 
But after the fee Is paid, though tardy, the 
corporation to restored to its right to main- 
tain actions. The amendment of the com- 
plaint was therefore unnecessary. 
Judgment affirmed. 

CROW, O. J., and OOSB, PARKKR, and 
CHADWIOK, JJ., concur. 



(n 'WVtSb. 543) 

SCHUMACHER et nx. v. BRAND et ux. 
(Supreme Court of Washington. April 1, 1913.) 

1. Waters and Watkb Coubses d 164*)— 

Basements— Acquisition. 

Wbene plaintiffs and defendants acquired 
their lands from a common source, and it ap- 
peared that the original owner laid out a drainr 
age ditch over the land now owned by defend- 
ants to carry off the waste water, that Is neces- 
sary to the enjoyment of plaintiffs' land, which 
was first sold, defendants' land is subject to the 
easement iu favor of plaintiffs' land, which pass- 
es by implication ; for if the owner of land has 
artiAcialty created a condition favorable to one 
portion, and then sells that, the grantee takes it 
with the right to have the favorable condition 



continued, and eaaeaeato, o( neoeadty, pass by 
implication. 

WBJd. Note.— For other cases, see Waters and 
ater Coarse*, CeaL Dig. H 167-173; Dec 
Die 1 164.*] 

2. Waikm and WAn» GoTTaOB (i 164*)— 

SaSXMSNT— TBANSTEa. 

Where plaintiffs' grantor had a right to the 
maintenance of a drainage ditdi as an easement 
by implication, plaintiCs took title to their land 
aa it was when tfaey parchased ; and the fact 
that the location of the ditch had been slightly 
changed at tke time of purchase will not defeat 
their rights. 

[Bd. Note.— For other caae% see Waters and 
Water Coorsea, Cent Dig. {§ 167-173; Dea 
Dig. I 164.*] 

3. Watebs and Wateb Coubsks ({ 154*) — 
Easements— Abandonuent. 

The abandonment of an easement is a ques- 
tion of iateation; and the fact that the owners 
of the dominant tenement consented for soma 
period of time to a change in the location of a 
drainage ditch by the owner of the servient tene- 
ment will not establish an abandonment 

[EM. Note.— For other cases, see Watws and 
Water Conrses, Cent Dig. |i 167-173; Dec. 
Dig. { 154.*] 

4. Waters and Watkb Coubses ({ 164*)— 
Rights. 

Where plaintiffs, as owners of the dominant 
tenement, were entitled to an easement in a 
drainage ditch, the fact that other persons used 
the ditch is immaterial in the estaolishment of 
plaintiffs' righta 

[B!d. Note. — For other cases, see Waters and 
Water Courses, Cent. Dig. |i 167-173; Dec 
Dig. { 154.*] 

Department L Appeal from Superior 
Court, Yakima County; Thos. B. Orady, 
Judge. 

Action by EL C. Schumacher and wlfa 
against John T. Brand and wife. From a 
Judgment for piaintitrB, 'defendants appeal. 
Affirmed. 

W. A. Funk, of Sunnyslde, for appellants. 
Luhman & Clark, of North Yakima, for re- 
spondents. 

60SB, 3. The plalntiflts seek to enjoin the 
defendants from obstructing or otherwise In- 
terfering with an alleged waste ditch across 
the land of the latter. The plaintiffs base 
their claim upon the ground of an Implied 
easement The court adjudged that the 
plaintiffs had an easement or right of way 
for the waste ditch across the defendants' 
premises, entering on the north side thereof 
at a point "about 90 feet east of the north- 
west corner thereof, and running thence 
southwesterly across said defendants' prem- 
ises, and leaving the 6ame at a point about 
90 feet south of the said northwest comer 
thereof," and enjoined the defendants from 
interfering with the ditch. The defendants 
have appealed. 

[1] The appellants and the respondents 
each own a 10-aere tract of arid land in 
Yakima county. The tracts adjoin; the ap- 
pellants' tract lying south of the respondents' 
tract The facts found by the court, mate- 
rial to a consideration of the appeal ant, 
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that from Fehmary, 1905, to Jnne, 1906, one 
Newblll and his wife were the owners of both 
tracts ; that In June, 1906, they sold the 10- 
acre tract now owned by the respondents to 
one Arpke, retaining the remainder of said 
tract; that during their ownership the New- 
bills irrigated and farmed the entire tract, 
and disposed of the waste water incident to 
the irrigation of the tract now owned by the 
respondents through the ditch described In 
the decree; that the ditch was constructed 
along a natural draw which formed a nat- 
ural drain for the respondents' land; that 
the ditch had been used by the respondents 
and their predecessors in title for 17 years 
last past ; that it was so used when the New- 
bliJs conveyed to Arpke ; that Arpke and his 
successors in title, including the respondents, 
continued to use it until it was obstructed on 
the 16th day of May, 1911; that the NewblUs 
continued to own the south 10-acre tract un- 
til May, 1907, when they sold and conveyed 
It to the appellants; that the respondents 
acquired and now hold title through mesne 
conveyances from Arpke; that during their 
ownership they have disposed of the waste 
water accruing from the Irrigation of their 
land through the ditch; that it has at all 
times been and "now is necessary as an outlet 
for the waste water accruing from the irri- 
gation of the plaintiffs' premises and for the 
beneficial use and enjoyment thereof; and that 
the said plalntUfs have no otbier outlet for 
said waste water." These findings are sup- 
ported by a decided preponderance of the evi- 
dence, except in one particular; that Is, that 
in 1908 or 1900 the appellants changed the 
waste ditch, causing It to enter upon their 
land at the northwest corner, thence con- 
tlnniug along and upon the west line thereof, 
where it remained until the month of May, 
1911, when they obstructed it, thus throwing 
the waste water upon the xespondents' land, 
whereupon the respondents caused the old 
waste ditch to be opened. The evidence 
shows that the ditch followed the course 
found by the court at the time the appellants 
purchased their land; that It was plainly 
marked upon the ground so as to be visible 
to casual observation; and that it remained 
In use until changed by the appellants, as 
we have stated. The respondents acquired 
title to their tract hi the spring of 1910. The 
ditch is a necessary outlet for carrying off 
the waste water incident to the irrigation 
of the respondents' land. From the point 
where .the ditch enters upon the appellants' 
premises, it extends in a southwesterly course 
about a half mile, where It discharges into 
the Yakima river. As early as 1902 one 
Hahan, being then the owner of both tracts, 
opened the ditch across the land now owned 
by appellants, and used it as a waste ditch 
until he sold both tracts to Newblll in I<>b- 
ruary, 1905. , . 

"If the owner of land has artificially creat- 
ed upon bis property- a condition which is 



favorable to one portion of his property, and 
then sells that portion, the grantee will take 
it with the right to have the favorable con- 
dition continued. • ♦ ♦ Upon the sever- 
ance of a heritage a grant will be implied of 
all those continuous and apparent easements 
which had been, in fact, used by the owner 
during the unity, though they had then no le- 
gal existence as easements ; and a continu- 
ous easement is one to the enjoyment of 
which no act of the party Is necessary, such 
as * * * a water course, whether nat- 
ural or artificial. • • • The rule in- 
cludes drains for closets, cesspools, and vats, 
as well as surface drains." 3 Farnbam, Wa- 
ters and Water Rights, i 831. 

"All easements of whatever class which 
pass by implication or construction of law 
must not only be reasonably necessary and 
apparent, but also pci'manent in their char- 
acter." 14 Cyc. llOSd. 

"In some cases It is held that easements 
win not pass by implication, except in cases 
of strict necessity. But the weight of au- 
thority sustains a rule less exacting than 
that of strict and indefensible necessity, 
namely, that the degree of necessity is such 
merely as renders the easement necessary 
for the convenient and comfortable enjoy- 
ment of the property as it existed when the 
severance was made. • » ♦ " X4 Oyc 
1171. 

The view that a reasonable necessity wUl 
support an implied easement is supported by 
the following authorities: Powers v. Hef- 
feman, 233 111. 597, 84 N. E. 661, 16 L. B. A. 
(N. S.) 623, 122 Am. St Bep. 199; German 
Sar. & Loan Soc. t. Gordon. 54 Or. 147, 102 
Pac. 736, 26 h, B. A. (N. S.) 331. Other cases 
hold that the controlling inquiry is whether 
the easement "is beneficial to and adds to 
its value for use, and will continue to do so 
in the future." Toothe r. Biyce, 50 N. J. 
Eq. 589, 25 Atl. 182. See, also, note to Rollo 
V. Nelson, 26 L. B. A. (N. S.) 318 et seq. It 
is not necessary, for the purpoees of this 
case, to determine which is the better rule, 
because, as.wq have said, the ^record disclos- 
es that the waste ditch is reasonably neces- 
sary to the enjoyment of the respondents' 
estate. 

[2] The appellants contend that the re- 
spondents cannot assert the right to an ease- 
ment in tlie waste ditch, because, at the time 
they purchased their land, it was not at the 
point established by the decree of the court 
They knew,' however, that it had been locat- 
ed at that point and used as a waste ditdi 
for years and until temporarily changed by 
the appellants. Moreover, the appellants 
took title to their land as it was when they 
purchased. Toothe v. Bryce, supra. 

[3] The appellants further insist that the 
right to have the waste ditch at Its present 
location has been lost to the respondents by 
abandonment Abandonment is a question of 
intention. The mere fact that the owners of 
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the dominant estate permitted the appellants, 
for their own convenience, to temporarily 
change the course of the ditch for the period 
of two or three years from one point on their 
land to another point on the same tract, and 
so as to still subserve the purpose of a waste 
ditch, Is far from showing . an intention to 
abandon. 

[4] An argument Is made to the effect that 
the respondents have lost their right to the 
waste ditch because other parties are using 
it The question here is, What are the re- 
qMndents' rights? The rights of the other 
parties are not before us. Sllva v. Hawn, 
10 Cal. App. 544, 102 Pac. 952. The ap- 
pellants have dted authorities upon the ques- 
tions of "a way of necessity," and an Im- 
plied reservation of a way in favor of the 
grantor. It Is not necessary to review these 
authorities. They would only confuse the 
issue. The courts generally hold that there 
Is a difference between an implied reserva- 
tion of an easement and the grant of an 
easement by Implication. The distinction Is 
put upon the ground that the form^ Is in 
derogation of the deed and Its covenants, and 
stabds upon narrower ground than a grant. 

Judgment is affirmed. 

CROW, 0. J., and CHADWICK, MOUNT, 
and PARKER, JJ., concur. 



BRAND et nx. t. UENKAEMPESL et aL 

(Supreme Court of Washington. April 1, 1913.) 

1. Watebs and Watsb Gottbses (I 164*)— 

DIEDS— EASKMENTa— TMPLICATIOK. 

Where an easement in a drainage ditch, 
necessary to the proper irrigation of the land, 
has been acquired by long use, it passes by 
implication by a conveyance of the dominant es- 
tate. 

[Ed. Note. — For other cases, see Waters and 
Water Courses, Cent Dig. |i 167-173; Dec 
Dig. § 154.*] 

2. ElASEMENTS (| 10*) — ACQUISITION — PBE- 

8CKIPTIVB Right. 

The continuous, adverse use of a way over 
another's land, with the knowledge of the owner, 
ripens into an easement by prescription. 

[Ed. Note.— For other cases, see Easements, 
Cent Dig. {S 27-^2 ; Dec. Dig. S 10.*] 

3. Watebs and Water Courses (g 154*)— 
Easements— Drainage Ditch. 

The easement in a drainage ditch which 
was appartenant to land is not lost because of 
the use by third persons. 

[Ed. Note.— For other cases, see Waters and 
Water Courses, Cent Dig. §g 167-173; Dea 
Dig. i 154.*] 

4. Waters and Water Courses (§ 154*)— 

Easements— Use— Continuous Use. 

Where an easement in a drainage ditch is 
daimed by prescription, the use of the ditch at 
the times when the owner of the dominant tene- 
ment needed it is regarded as a continuous use. 

[Ed. Note. — For other cases, see Waters and 
Water Courses, Cent Dig. S§ 167-173; Dec. 
Dig. i 154.*] 



Department 1. Appeal trotn Superior 
Conrt Yakima County; Tbos. B. Grady, 
Judgfe. 

Actlob by John J. Brand and wife against 
August Uenkaemper and others. From a 
judgment for defendants, plaintiffs appeal. 
AflBrmed. 

W. A. Funk, of Sunnydde, for appellants. 
Luhman & Clark, of North Yakima, for re- 
spondents. 

GOSB, J. The single question presented 
by this appeal Is whether the respondents 
have acquired an easement by prescription 
to flow waste water over the premises of the 
appellanta The court found in favor of 
the respondents. The respondent Dien- 
kaemper owna a tract of land lying lmuie> 
dlately east of the lands of the appellants. 
A pnbUc road has been laid out between the 
two tracts. The reqwndent Arpke owns a 
tract of land Immediately to the east of the 
lienluemper tract Arpke acquired title 
in 1906. Lienka^uper acquired title In 1905. 
The appellant acquired tlUe in a907. The 
lands of all the parties are arid, and are 
made productive by means of artificial \t- 
rlgatlon. The testimony shows that a nat- 
ural drain, beginning upon the lands of Arp- 
ke, extends through the lands of Llenkaemp- 
er and thence through the lands of the appel- 
lants, taking a northwesterly course and 
flowing off their lands at a point near the 
northwest comer of the same. The testl* 
mony also shows that this drain has been 
used as a ditch for conveying the waste wa- 
ter from the premises of the respondents 
across the premises of the appellants, thence 
in a general southwesterly direction for a 
distance of a half a mile to the Yakima riv- 
er, since 1893; that during all that time 
this right has been exercised by the respond- 
ents and their predecessors in title evenly, 
exclusively, continuously, and adversely. 

[1] The appellants contend that there can 
be no tacking of possession, because the 
easement was not included in the respond- 
ents' deeds. It sufBces to say that the pre- 
scriptive right which ttegan in 1893 was 
complete when the respondents acquired title 
and that the easement passed by implication 
by a conveyance of the dominant estate. 
Schumacher v. Brand, 130 Pac. 1145, recently 
decided. 

[2] The record discloses all the elements of 
a prescriptive right to use the waste ditch. 
It was shown that the use has been contin- 
uous, uninterrupted, adverse to the owner of 
the land over which the way Is claimed, 
with the Imowledge of the owner while he 
was able, in law, to aaswt and enforce his 
rights, and that the use has continued over 
a practically uniform route. This creates a 
prescriptive title. Wasmund v. Harm, 36 
Wash. 170, 78 Pac. 777; 14 Cyc. 1148, 1149. 

It appears from the record that In the Ir- 
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rigatlon of arid lands waste ditches for the 
disposition of the surplus water are as nec- 
essary as the irrigation itself. 

[3] The testimony shows tliat the appel- 
lants at times used the waste ditch in com- 
mon with the respondents, for the purpose 
of disposing of their waste water. The ap- 
pellants argue that a user in common with 
others never ripens into an easement As 
we have already said, the prescriptive right 
to the easement was complete before the ap- 
pellants acquired title. Moreover, where an 
easement is appurtenant to an estate, it may 
be used by all persons having a lawful right 
to enjoy it 14 Cyc. 1208, 1209; Sllva v. 
Hawn, 10 Cal. App. 544, 102 Pac. 952 ; Hoyt 
V. Hart, 149 Cal. 722, 87 Pac. 569. As was 
said in the Hart Case: "It can coexist with 
a right in the defendant or any one else to 
use the same waterways, so long as such 
use does not restrict or Interfere with the 
right owned by the plaintiff." The control- 
ling question is, Do the respondents own the 
easement? If so, it is Immaterial that oth- 
ers may also have a right to use it 

It is contended that the waste ditch was 
shifted from place to place by the appellants 
as their convenience required, and that there- 
fore no right attached in the respondents. 
This has been suflScIently answered in what 
we have already said. It may be further 
remarked, however, that the testimony shows 
that the ditch has continued since 1893 
through a natural depression in the appel- 
lants' land, with no appreciable change of 
course. 

[4] An argument is made that the use has 
not been continuous. The rule is that where 
one uses a waste ditch at such times as he 
needs it the law regards the use as continu- 
ous. The sufficiency of the continuity must 
depend largely on the nature of the use. 
Hesperta, etc., Co. v. Rogers, 83 Cal. 10, 23 
P!ac. 196, 17 Am. St Rep. 209. 

It is also argued that the respondents 
have recently acquired additional water 
rights. The court found, and the evidence 
shows, that there has been no appreciable 
change in the quantity of waste water. 

The Judgment is affirmed. 

CROW, C. J., and CHADWIGK, MOUNT, 
and PARKER, JJ., concur. 



FIRST NAT. BANK OF RITZVILLB v. 
CUNNINGHAM. 

(Supreme Court of Washington. April 1, 1913.) 

1. HrsnANO AND Wipe (J 276*)— Community 
Estate — Claims fob Community Uebtb. 
The entire community etitate is subject to 

administration upon the wife's death, and all 

community debts were proper claims against it 
fBfl. Note. — For other cases, see Husband 

and Wife, Cent Dig. K 1032-1046; Dec. Dig. 

i 276.*] 



2. Husband and Werb (| 276*)— Coumuhitt 

Estatk— Claims Against. 

Since a judgment against a bnsband alone 
for a commnnity indebtedness was a community 
judgment, it was properly filed as a claim 
against the community estate, even though also 
enforceable out of the separate property of the 
husband. 

[Bd. Note.— For other cases, see Husband 
and Wife, Cent Dig. %i 1032-1045; Dec. Dig. 
§ 27&*] 

3. Husband and Wme (| 276*)— CoMMUNixr 

Estate. 

Rem. & Bal. Code, S 1481, providing that 
it an:^' action be pending at intestate's deatb 
plaintiff shall present his claim to the adminis- 
trator, and no recovery sball be had in the ac- 
tion, unless proof be made of presentment, did 
not require one who had sued the husband upon 
promissory^ notes executed by him, representing 
a community debt, to abandon the action when 
the wife died and present the debt as a claim 
ntfainst the community estate, but the judgment 
obtained would be a lien upon both the separate 
estate of the husband and the community es- 
Ute. 

[EJd. Note.— For other cases, see Husband 
and Wife, Cent Dig. §§ 1032-1045; Dec. Dig. f 
276.*] 

Department 2. Appeal from Superior Court, 
Adams County; O. R. Holcomb, Judge. 

Action by the First National Bank of Ritz- 
vllle against W. R. Cunningham, as executor 
of Rebecca Cunningham, deceased. From a 
judgment for idalntlfT, defendant appeals. 
Affirmed. 

Walter Staser, of Rltzvllle, and C. H. 
Spalding, of Lind, for appellant Lovell Se 
Davis, of Rltzvllle, for respondent. 

MORRIS, J. Appeal from a judgment es- 
tablishing as a proper claim against the es- 
tate of a deceased wife a judgment obtained 
In an action against the husband alone upon 
a community Indebtedness. The respondent 
first brought an action against the husband 
upon two promissory notes, without maliinK 
the wife a party. Pending this action the 
wife died. The action proceeded to judgment 
This judgment Is admitted to be a community 
judgment Respondent then filed the judg- 
ment as a claim against the community in the 
estate of the deceased wife. It was rejected, 
and this suit was brought thereon, resulting 
in the judgment appealed from. 

[1, 21 These facts support the judgment so 
clearly that it Is dllHcult to find anything 
to discu.s8 without again opening up the long 
ago settled law of this state. When the wife 
died, the entire community estate was sub- 
ject to administration, and all community 
debts were proper claims against that estate. 
The judgment against the husband, being a 
community judgment was properly filed as a 
claim against the community estate ; such a 
judgment being enforceable out of the sepa- 
rate property of the husband or the com- 
munity property. Oregon Imp. Co. v. Sag- 
melster, 4 Wash. 710, 30 Pac. 1058, 19 I* It 
A. 233; Curry v. Catlln, 9 Wash. 49,'j, 37 Pac. 
678, 39 Pac. 101; McDonough v. Craig, 10 
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Wash. 2S9, 88 Pac 1084; Ryan t. Fergnason, 
8 Wash. 358, 28 Pac 910; In re Hill's Es- 
tate, 6 Wash. 286, 83 Pac. 685. 

[3] That this la the law Is admitted by ai>- 
pellant; his contention being that, under 
flection 1481, Rem. ft Bal., providing that: 
*^f any action be pending against the testa- 
tor or Intestate at the time of his death, the 
plaintiff shall, in like manner, present his 
claim to the executor or administrator for al- 
lowance or rejection, authenticated as in other 
cases; and no recovery shall be had in the ac- 
tion, unless proof be made of the presentment" 
—the wife haying died during the pendency of 
the first action and by her death subjected the 
entire community estate to administration, re- 
spondent should have abandoned the first ac- 
tion, and presented a conceded community In- 
debtedness as a claim against the community 
estate, and not having done so all ri^ts of 
enforcement against the commtinity estate 
bare be«i lost This contention overlo<dcs 
the fact that, the husband alone haTing 
signed the note, it became, when established 
as a just claim, not only a presumptive com- 
munity indebtedness, but one enforceable 
against the separate estate of the husband; 
and no law required respondent to abandon 
his pursuit of the separate estate of the 
husband in order to establish the claim 
against the community estate. Respondent 
had a right to proceed to judgment against 
the husband, and, the community character 
of the indebtedness being admitted, that 
Judgment became a lien both on the separate 
estate of the husband and the oommunity 
estate. 

Neither do we think that the wife la with- 
in the description of the statute. No action 
was pending against her at the time of her 
death. There was no attempt to subject her 
separate property to any claim of respondent 
All that was sought in that first action was to 
obtain a judgment against the husband, which 
judgment is, not only presumptiyely, but ad- 
mittedly, a claim against the conmiunity es- 
tate As such it is properly enforceable 
against the community estate, and the judg- 
ment so holding is affirmed. 

CROW, O. J., and FULLBRTON, EL- 
US, and MAIN, JJ., concur. 

(37 OkL 3M) 

CHOCTAW, O. ft O. R. CO. ▼. DRBW.f 
^Supreme Court of Oklahoma. Feb. 11, 1913.) 

(SyllabuB by the Court.) 

1. NnisAHOi (i 1*)— "Pbivaxk Nuisanck." 

Under the law in foice in the Indian Ter- 
ritory prior to statehood, a private nuisance 
may be defined as anything wrongfully done to 
the hnrt or annoyance of the lands, tenements, 
or hereditaments of another. 

[Ed. Note.— For other cases, see Nuisance, 
Cent Dig. K 1. 3; Dec. Dig. f l.» 

For other definitions, see Words and Phrases, 
vol. 6, pp. 5574-5576.] 



2. NuisANOK a 0*>— Aon DomD UirDCB Lko- 

ISLATIVK AOTHOUTT. 

LegislatiTe grants of privileges or powers 
to corporate bodies, like thoae to a railroad 
company, to locate, construct maintain, and 
operate its line of railway and necessary ap- 
purtenances under the act of Congress of Feb- 
ruary 28, 1902, c 134, 32 Stat 43 (U. S. Comp. 
St Supp. 1911, p. 708), confer no license to 
construct and use them in disregard of the pri- 
vate rights of others, and with immunity for 
their invasion. 

[Ed. Note.— For other cases, see Nuisance, 
Cent Dig. U 35-88; Dec. Dig. i &*] 

3. ToBTB (I 16*)— luinmmr fbou -IjABiLirT 

— LlQISLATTVI AUTHOEITT. 

The granting of such powers and privileges 
does not exempt the beneficiary thereunder from 
liability for injury to adjacent property, caused 
directly by the unlawful exercise of such au- 
thority. 

[Eid. Note.— For other cases, see Torts, Cent 
Dig. i 23; Dec Dig. { 16.*] 

4. Railboadb (S 113*) — CoNsniTCTiON ahd 
Maintehanck— Pbivatb Nuibahcs— Right 
OF Action. 

A railroad company located and erected a 
roundhouse, switches, turntable, and cinder pit 
near the residence property of plaintiff, and so 
used them as to greatly Impair the value there- 
of, by filling the atmosphere with offensive gas- 
es, dust steam, and dense smoke, by throwing 
cinders eiver and upon said premises, and by 
loud noises and offensive odors. Held, a nui- 
sance, causing special injury to the plaintiff 
for which he had a right of action for damag- 
es; it appearing that the railroad company 
might have constructed said appurtenances at 
another suitable location, where such injuries 
would not have been inflicted, either to plaintifl! 
or ethers. 

[Ed. Note. — For other cases, see Railroads, 
Cent Dig. U 230, 351-357, 359-361, 363, 364; 
Dec. Dig. I 113.*] 

5. Raixboaos (I 114*)— Pbitaib Nuiaairos— 

CONSBQUENTIAI. DAICAOKS. 

Damages resulting from injurious acts of 
the above nature are not unavoidable and con- 
sequential, for which no action will lie, but 
resnlt from the construction and use of the rail- 
road company's property in close proximity to 
the premises of the plaintiff, and which do not 
affect in a like injurious manner the public 
generally, or other similar property situated 
elsewhere. 

[Ed. Note. — For other cases, see Railroads, 
Cent. Dig. H 365-371; Dec. Dig. { 114.*] 

6. raii30adb (i 222*) — constbuonon akd 
Maintenancb— Pbivatb Ncibanok. 

A railroad company has no mo^ right 
than an individual to so use its property as to 
unreasonably interfere with the peaceable and 
comfortable enjoyment by others of their prop- 
erty, or to cause special injury to particular 
property, without making compensation for the 
injury. 

[Ed. Note. — For other cases, see Railroads, 
Cent Dig. IS 720-724; Dec. Dig. i 222.*] 

7. PuBLio Lands (| 39*)— Town Situs— Lot 
OwNBBS— ToBTB Asmcmno. 

The owner of permanent improvements on 
town lots in government town sites in the In- 
dian Territory, and to whom said lots were 
scheduled and set apart by the Town Site Com- 
mission acting pursuant to law, and who sub- 
sequently received patents therefor, has suffi- 
cient title, prior to the issuance of a patent to 
support an action to recover damages to the 
said lots inflicted by a railroad company which 
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•ia in no way oonaected with any eUim or Inter- 
est in the land. 

[Ed. Note.— For other casea, see Public 
Lands, Cent Dig. H 83-90, 82-90; Dec. Dig. 
I39.»i 

8. NUISANCTt (S 50*) — INJUBT TO RbAITT — 

Dakaoes Rkcovbbablk. 

Under the rule of decision in the Indian 
Territory prior to statehood, where the struc- 
tures and appurtenances contributing to the in- 
jury were of a permanent nature, and their in- 
jurious use continued for a long number of 
years, without effort to abate, all damages for 
injury to adjacent lands, both present and pros- 
pectire, were recoverable in a single action. 

[Ed. Note.— For other cases, see Nuisance, 
Cent Dig. g{ 118-127; Dec Dig. { 60.*] 

9. NuiSAHCB (S 50*) — Injobt to Bkai-tt — 
Measubk or Dakaoes. 

The true measure of damages is compensa- 
tion for tile loss or injury sustained, and, as a 
general rule, the damages are measured by the 
depreciation in the market value of the proper- 
ty injured, where the injury caused by the nui- 
•ance is of a permanent nature. 

[Bd. Note.— For other cases, see Nuisance, 
Cent Dig. ii 118-127; Dec. Dig. | 60.*] 

CommiasloDers' Opinion, Division No. 1. 
Brror from District Court, Carter County; 
S. H. Russell, Judge. 

Action by Byron Drew against the Choc- 
taw, Oklahoma & Gulf Railroad Company for 
damages on account of a private nuisance. 
From a Judgment for plalntUt for $1,995, de- 
fendant brings error. Affirmed. 

C. O. Blake, H. B. liowe, R. J. Roberts, and 
W. H. Moore, all of El Reno, for plaintiff In 
error. Cruce, Cruce & Bleakmore, of Ard- 
more, for defendant In error. 

SHARP, C. Among the errors urged by 
plaintiff In error are the following: First, 
that a railroad company Is not liable to an 
abutting owner in damages on account of 
soise, smoke, or other like inconveniences, 
resulting from the operation of Its trains In 
a lawful, careful, and proper manner; sec- 
ond, that a nuisance cannot arise so as to 
gllve a common-law right of action from that 
whlcb the law authorizes; third, that, Its 
right of way having been obtained pursuant 
to law, and compensation made for the lands 
taken, claims of abutting owners fOr conse- 
quential damages cannot be maintained. The 
railroad company's right of way was acquir- 
ed under the act of Congress of February 28, 
1902, commonly known as the B<nld and Ana- 
darko Act (Act Feb. 28, 1902, c. 134, 32 Stat 
43 [U. S. Comp. St Supp. 1911, p. 708]). By 
virtue thereof the company acquired the 
right to locate, construct, own, equip, op- 
erate, use, and maintain its line of railway 
through the Indian Territory, together with 
the right to take and condemn lands for right 
o( way, depot grounds, terminals, and other 
railway purposes, by whomsoever owned. It 
was further provided In said act that addi- 
tional lands, not exceeding 40 acres at any 
one place, could be taken when necessary 
for yards, ronndbouses, turntables, machine 



abaft, water atattona; and otter rsHroad pur- 
poses. ProTiaion was made for the Inatlto- 
tlon of condemnation proceedings In the 
United States courts In the Indian Territory, 
and for the assessment and payment o( dam- 
ages for all lands taken, and all damages 
done or to be done by the construction of tbe 
railroad, or the taking of any lands for rail- 
way purposes. 

It Is of the use of the apportenances and 
structures, and machinery therein, or operat- 
ed thereon, that plalntifF complains. It Is 
shown: That tlie plalntifF was the owner of 
certain lota in the town of Ardmore, Ind. 
Ter., and was In possession thereof at tbe 
time tbe defendant built its line of railroad 
into and through said town, and bad erected 
tbereon lasting and valuable improvements, 
including houses, bams, and fences, and had 
set out trees, shrubbery, and flowers, and 
was occnpylng one of the residences on said 
lots as a home for himself and family. Tbe 
other residences were occnpied either by serv- 
ants or by tenants, from whom plaintiff de- 
rived r«nts and revenuea The plaintllT had 
expended upon said premises about $5,000 in 
Improving them for residence purposes and 
for a home, and that the same was desirable 
residence property, and that the total value 
of the premises was between $8,000 and $10^- 
OOOt That the railroad company, within a 
short distance of plaintiff's property, erected 
and maintains a roundhouse, machine shops, 
and a cinder pit, and bad also built and 
maintains switches, upon which engines were 
oontinnously being operated, and that In tbe 
operation of the roundhouse and machine 
?hops large volumes of smoke, dust, and 
cinders were constantly and continually knit- 
ted therefrom and thrown upon and around 
the premises of tbe plaintiff to such an ex- 
tent as to destroy the trees, shrubbery, and 
flowers, and to constitute a nuisance, and to 
render plaintifrs property almost worthless 
for residence purposes, the only purpose tar 
which It was fltted or of value. 

It was shown by the witness Hill tbat tbe 
railroad company was in the habit of killing 
Its engines at the cinder pit just south of bla 
house, which caused, to use the language of 
the witness, "an awful steam and smell," and 
that a solid, dense smoke always followed, 
causing great discomfort, and tbat it was 
necessary to let down tbe windows In order 
to remain in tbe house; The Mtness Wallace 
testiSed tbat it was particularly noisy down 
there at night and In the early morning, and 
tbat when tbe engines were let die It would 
rattle tbe windows to such an extent aa to 
prevent bearing, and that the gas and smoke 
were very offensive at times, especially when 
they were killing the engines or putting out 
the fires; that tbe smoke was very Injurious; 
and tbat tbey could not successfully put out 
washing. Tbe plaintiff testified that tbe rail- 
road company was operating from four to 
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elgUt taginei in and 6ut, botb day and 
night; tbat two rallcoada used the rovnd- 
hoosCv (utd located the site, of the switches, 
cinder pit, and roundhouse near his property 
on the south; tliat in operating Its road 
there was much noise, and that the smoke 
was very dense, to such an extent that it 
was necessary to close down the windows 
and go in the house to escape the discomforts 
of the smoke and cinders ; and that at times 
the noise coming from the railroad premises 
was so loud ttiat couTersation could not be 
carried on. 

[1] Obviously the agencies affecting this 
result constituted a nuisance. They inter- 
fered seriously, not only with the enjoyment 
by plaintlfC of bis property, acquired before 
their construction, but greatly reduced both 
its usable and salable value. A nuisance 
is defined by Blackstone as: "Anything that 
worketh hurt, inconvenience or damage to 
another." Sutherland on Damages (section 
1035) defines a private nuisance as anything 
wrongfully done to the hurt or annoyance 
ol the lands, tenements, or hereditaments 
of another, and adds that it may be any- 
thing which is calculated to interfere with 
the comfortable enjoyment of a man's house, 
as smoke, noise, or bad odors, even when 
not injurious to health. It may be any 
wrongful act which destroys or deteriorates 
the property of another, or interferes with 
the lawful use and enjoyment thereof, or 
any act which unlawfully binders the en- 
joyment of a common or public right and 
thereby causes a special Injury. 

In Baltimore & Potomac By. Co. t. Fifth 
Baptist Church, 108 U. S. 329, 2 Sup Ct 
726, 27 L. Ed. 739, it is said: "That is a 
nuisance which annoys and disturbs one 
in the possession of his property, rendering 
its ordinary use or occupation physically 
uncomfortable to him." And in which it is 
held that for such annoyances and discom- 
fort courts of law will afford redress by 
giving damages against the wrongdoer. 

It was charged by plaintiff that the In- 
Jury sustained was one peculiar to him, and 
not suffered by the public at large, and this 
allegation is sufficiently shown by the testl- 
Inony, and that the plaintiff in this par- 
ticular has brought himself within the rules 
entitling him to redress. If It were true 
that the damage sustained was such as mere- 
ly incidentally inconvenienced plaintiff, and 
which unavoidably followed the exercise of 
charter powers, plaintiff would be without 
a remedy, as in such cases private incon- 
venience must be suffered for the public 
accommodation. An actionable nuisance 
may be said to be anything wrongfully done 
or permitted, wlilch injures or annoys an- 
other in the enjoyment of his legal rights. 
Cooley on Torts (2d Ed.) p. 670. Sutherland 
on Damages, { 1035. Such nuisances are of 
many kinds, and may consist of flooding 
lands by water, fouling thfe water of 
streams, offensive noises, jar of machinery. 



offoisive odors, dust, smioke, eacapiAg steam, 
soot, and acts causing personal discomfort 
or mental disquietude. An att«upt to enu- 
merate all nuisances would be almost the 
equivalent of an attempt to elassify the in- 
finite variety of ways in which one may be 
annoyed or impeded in the enjoyment of his 
rights. 

[2-1] The fact that the law authorised 
plaintiff in error to acquire a right of way 
and, where necessary for the purposes nam- 
ed, additional grounds, did not authorise 
the construction of mactilne shops, round- 
houses, cinder pits, and appurtenances of 
a like nature, wherever deemed proper, 
without regard to the property rights of 
others. Whatever the extent of the author- 
ity conferred by the act, it was accompanied 
by the implied qualification tliat the works 
should not be so placed as by their us* to 
unreasonably interfere with, disturb, or de- 
stroy the peaceable and comfortable enjoy- 
ment of others in their property. Grants 
of privileges or powers to railroads, like 
those involved, confer no license to use them 
in disregard of the private rights of oth- 
ers, and with immunity for their Invasion. 
Anderson v. Chicago, M. ft St. P. R. Co., 86 
Minn. 837, 88 N. W. 1001 ; Louisville ft N. T. 
Co. T. LeUyett, 114 Tenn. 868, 85 S. W. 881, 
1 li. R. A. (N. S.) 49; IiOuisvllle ft N. T. 
Co. V. Jacobs, 109 Tenn. 727, 72 S. W. 957, 
61 L. R. A. 188; Beseman v. Pennsylvania 
R. Co., 50 N. J. Law, 235, 13 Atl. 167 ; Btooth 
V. Rome, W. & O. Terminal R. Co., 140 N. 
Y. 273, 35 N. E. 09S, 24 L. R. A. 105, 37 Am. 
St Rep. 652 ; Alabama ft ViclnbuTg Ry, Co., 
V. King, 93 Miss. 379, 47 South. 857, 22 L. 
R. A. (N. S.) 603 ; King v. Vicksburg R. ft 
Light Co., 88 Miss. 456, 42 South. 204, 6 L. 
R. A. (N. &) 1036, 117 Am. St Rep. 749; 
Terrell v. Chesapeake & O. Ry. Co., 110 Ya. 
340, 66 S. B. 56, 32 L. R. A. (K. S.) 371; 
Cogswell V. New York, eta, Ry. Co., 10^ N. 
Y. 10, 8 N. B. 587, 67 Am. Rep 701 ; North- 
em Pac. Ry. Co. v. United States, 104 Fed.- 
691, 44 a C. A. 136, 59 L. R. A. 80; Balti- 
more ft Potomac Ry. Co. ▼; Fifth Baptist 
Church, supra. The liability of the defendant 
company for the Injury resulting . was the 
same as that of individuals committing a 
similar wrong. The legislative' authorization 
exempted only from liability to suits, ctvll or 
criminal, at the instance of the sover^gnty, 
and did not affect any claim of a private 
citizen for damages for any special incon- 
venience, discomfort, or Injury suffered, and 
not experienced by the public at large. It Is 
therefore no sufficient defense fol: the niU- 
road company to say that, its right of way 
having been lawfully acquired In the first 
Instance, it is not liable for damages in- 
curred of the kind shown by the testimony. 
Neither does the fact that the engines, 
trains, shops, and turntables may have been 
operated In a careful and skillful manner 
prevent a liability, as was held in. Balti- 
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more & Potomac By. Co. 7. Fifth Baptist 
Church, supra. 

In Chicago G. W. By. Co. v. First Metho- 
dist Episcopal Church, 102 Fed. 85, 42 C. C. 
A. 178, 50 L. R. A. 488, the Circuit Court of 
Appeals for the Eighth Circuit, In an able 
opinion, followed the rule announced by the 
Supreme Court in the First Baptist Church 
Case. Answering the charge made by plain- 
tiff in error that if any damages were sus- 
tained they were consequential In their na- 
ture and not actionable, and came within 
that class of injuries that are termed in law 
damnum absque injuria, Mr. Justice Caldwell 
said: "Conceding that the noise, vibrations, 
and Inconveniences and annoyances which 
are unavoidable in the lawful mnning of 
trains over a railroad track, and which are 
common to the whole public and to all the 
abutting owners of property on the street, 
are not actionable injuries, the plaintiff's 
right of action is not affected thereby. The 
smoke, cinders, and offensive smeUs, and loud 
and protracted noises, which constitute the 
nuisance to the plaintiff are not the usual 
and unavoidable result of the mere operation 
of the defendant's trains over Its track laid 
in the street, but they result from other 
uses by the defendant of the street and its 
track in the Immediate vicinity of the plain- 
tiff's property, which do not affect in a like 
injurious manner the public generally, or 
other abutting owners of property on the 
street The smoke, cinders, offensive smells, 
and loud and protracted noises which are a 
nuisance to the plaintiff are not the conse- 
quential and unavoidable damages due from 
a lawful running of the defendant's trains 
over its track in the street, but result from 
the erection and use by the defendant of its 
water hydrant and station, the one in and 
the other on the street, in close proximity to 
the plaintUTs church, and which do not af- 
fect, in a like injurious manner the public 
generally, or other property situated else- 
where on Choctaw street In legal effect 
the nuisance resulting from the use made of 
these structures by the defendant constitutes 
a partial taking of the plaintiffs property, 
for which compensation must be made." Nu- 
merous authorities are cited by the court in 
support of the rule announced, to which we 
may add Town of Norman v. Ince, 8 Okl. 
412, 58 Pac. 632 ; Bates v. Holbrook, 171 N. 
X. 462, 64 N. B. 184 ; Willis v. Kentucky & 
I. Bridge Co., 104 Ky. 190, 46 S. W. 489; 
Louisville By. Co. v. Foster, 108 Ky. 749, 57 
S. W. 481, 50 li. B. A. 813 ; Louisville & N. 
Terminal do. v. Jacobs, 109 Tenn. 741, 72 S. 
W. 054, 61 L. B. A. 188; Sblrely v. Cedar 
Baplds, etc.. By. Co., 74 Iowa, 169, 37 N. W. 
138, 7 Am. St Rep. 471; Anderson v. Chica- 
go, etc.. By. Co., 85 Minn. 337, 88 N. W. 1001 ; 
Bxley V. Southern Cotton Co. (C. C.) 151 Fed. 
101; Stockdale v. Bio Grande, etc.. By. Co., 
28 Utah, 201. 77 Pac. 849; Wylle et al. v. 
Blwood. 134 lU. 281, 25 N. E. 570, 9 L. B. 



A. 726» 28 Am. St Bep. 673; Chicago, M. ft 
St P. B. Co. V. Darkey 148 lU. 228, 35 N. B. 
750; Gainesville, etc.. By. Gb. v. Hall, 78 
Tex. 169, 14 S. W. 259, 9 L. B. A. 298, 22 Am. 
St Bep. 42; Baltimore Belt B. Co. v. Sat- 
Uer, 100 Md. 306, 59 AU. 654, 3 Ann. Cas. 
660. 

It was further ob8erv«d by Caldwell, J., In 
the course of the opinion in the principal 
case: "If two private citizens own adjacent 
lots, one of them cannot establish and main- 
tain on his own lot a nuisance which has the 
effect of depriving his neighbor of any bene- 
ficial use of his lot, without making compen- 
sation for the injury; and no more can a 
private corporation erect and maintain a 
nuisance on its own premises, or in a public 
street which has the effect to deprive an ad- 
jacent or abutting owner of the beneficial 
use of bis property, without making compen- 
sation for the injury. There is no such thing 
as a natural person or a private corporation 
having a 'lawful rlgfaf to Invade the prem- 
ises of an abutting owner and appropriate 
his property; and there is no difference in 
principle between an actual, physical inva- 
sion of one's property and the creation and 
maintenance of a nuisance which has the ef- 
fect to deprive him of his beneficial use. 
The abutting owners of property on a public 
street have as good right to the free enjoy- 
ment of the easements of light and air as 
they have of their property itself. Withoat 
the free enjoyment of these easements, they 
could have no beneficial use of their proper- 
ty. And it is well settled that filling the air 
with smoke, cinders, and offensive odors ma- 
terially injures the easements of light and 
air, to the free enjoyment of which the abut- 
ting owners of property upon a street have 
a legal right, and constitutes, in legal ef- 
fect, a taking of property. • • • The de- 
fendant can no more escape ihaking compen- 
sation for such damages than it could ap- 
propriate the plaintiff's church to its own 
use, without making compensation therefor." 

The underlying principle, involving the 
question of liability, is discussed In Blark- 
wardt V. City of Guthrie, 18 Okl. 32, 90 Pac 
26, 9 L. B. A. (N. S.) 1150, U Ann. Cas. 581, 
in which it was held that a municipal corpo- 
ration was liable for damages for the mainte- 
nance of a nuisance, where it discharged 
sewage into a river or creek, x)ollutlng the 
water of the stream, causing it to become 
foul and Impregnated with noxious and pois- 
onous substances, rendering it unfit for do- 
mestic or other uses, and there creating and 
maintaining a nuisance which was detrimen- 
tal to the health, comfort and repose of a 
lower riparian owner, and which diminished 
the value of his lands, and where it was ob- 
served that the great weight of the American 
and English authorities was in accord with 
the court's conclusion. To the same effect Is 
the case of Colbert v. City of Ardmore^ 31 
OkL 537, 122 Pac 508. There the character 
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of nutsADce ^b Blndlar to tbat In tbe Mark- 
wardt Case, and It was held that the city 
was liable for maintaining a nuisance, where- 
by It was made Impossible for plaintiff and 
his tenants to cultlrate his adjacent lands, 
and on acconnt thereof the same were made 
less valuable, and where the noxious and 
polsonons substances dlscharjf'd Into the sew- 
er so polluted the waters o the stream as 
to make them offensive to tne smell and a 
menace to the health of persons living or 
working In that vldnlty. See, also, City of 
Chlckasha v. Looney, 128 Pac. 136; City of 
Ardmore v. Orr, 129 Pac. 867, not yet official- 
ly reported. 

The acts complained of arose in tbe Indian 
Territory, and the action for redress was 
instituted in a court of that territory. The 
decisions of the Supreme Court of the Unit- 
ed States and the Circuit Court of Appeals 
for the Eighth Circuit, on questions of the 
kind presented, were controlling upon the 
court in which said action was Instituted, 
as well as upon this court. Summers ▼. 
Alexander, 30 Okl. 108, 120 Pac. 601, 38 I* 
R. A. (N. S.) T8T ; Moore v. Atchison, T. & 
S. t. Ry. Co., 26 Okl. 682, 110 Pac. 1059; 
Chicago, R, I. & P. Ry. Co. v. Newburn, 27 
Okl. 9, 110 Pac. 1065, 30 L. R. A. (N. S.) 432. 

It was charged In plaintiff's amended peti- 
tion, and there was testimony In support 
thereof, that the railroad company had other 
suitable land upon which It could have erect- 
ed and maintained Its roundhouse, machine 
shops, switches, cinder pits, etc., at a point 
from one-quarter to one-half mile distant, 
where no one resided, and where no damages 
could have been done to contiguous or near- 
by property. That It Is necessary that rail- 
roads have. In tbe succe.ssful operation of 
their business, such property and that they 
have the right to maintain and operate the 
same. Is not to be questioned; but It does not 
follow that a corresponding right Is given 
to construct and maintain such structures 
and appiirtenances in close proximity to 
valuable residence property, where another 
suitable and convenient location may be had, 
without an attendant liability for damages 
for the Injuries sustained. In Chicago G. 
W. Ry. Co. V. First Methodist Episcopal 
Church, supra, in this connection the court 
observed: "The defendant did not claim or 
show that different and more suitable loca- 
tions for these structures could not be found. 
It was shown that Its freight station was 
two blocks west of the church, notwithstand- 
ing which it located its water hydrant, where 
all Us trains stopped to take water, in tbe 
middle of tbe street, and within 35 feet of 
tbe church." See, also, Dolan v, Chicago, 
M. & St. P. Ry. Co., 118 Wis. 366, 95 N. W. 
386; Bates v. Holbrook, supra; Shlrely v. 
Cedar Kaplds, etc., Ry. Co., supra. 

Counsel for plaintiff in error, among other 
cases cited, relies largely on the rule an- 
nounced in Northern Transportation Co. t. 
130 P.-73 



Chicago, 99 IT. S. 835, 25 I* Ed. 33T, and 
Atchison, T. & 8. P. Ry. Co. v. Armstrong, 
71 Kan. 366, 80 Pac. 978, 1 L. R. A. (N. S.) 
113, 114 Am. St. R«p. 474. Tbe former' wan 
an action to recover damages alleged to have 
been sustained by plaintiffs In consequence 
of the action oC the city authorities in coc- 
strnctlng a tunnel along the line of tbe pub- 
lic street, and under the Chicago river, where 
It crossed the street The plaintiffs were the 
lessees of a lot bounded on the east by the 
street and on the south by tbe river, and the 
principal injury of which they complained 
was that by the operations of the city they 
were deprived of access to their premises, 
both on the side of the river and that of the 
street, during the prosecution of the work. 
The dty authorities were acting under au- 
thority of an act of the Legislature, as well 
as by an ordinance of tbe city Council. The 
state, and dty council as Its agent, had full 
power over the highways of the city, to im- 
prove them for tdie uses for Which they were 
made highways, and the construction of a tun- 
nel was an exercise of that power. It was heLc 
that In mailing the improvements of which 
the plaintiff complained tbe city was the 
agent of tbe state, and performed a public 
duty imposed upon it by tbe Legl^ature, and 
that persons appointed or authorized by law 
to make or Improve a highway were not 
answerable for consequential damages If 
they act within their jurisdiction, and with 
care and skiU. The case is therefore clearly 
not in point. 

In tbe latter case It was held that the 
damages sustained were purely inclde&Lal 
and arose from a proper operation of the de- 
fendant's locomotive engines, and that all 
such inconvenience and Incidental damage 
must be endured by the Individual for the 
general good. It does not appear that tbe 
Injury sustained was one peculiar to plain- 
tiff, and- not suffered by the public at large, 
though the case does not seem to be rested 
upon this ground. 

[7] That the plaintiff bad title sufficient to 
sustain tbe judgment, we think, is clear. 
The act of June 28, 1898 (30 Stat at L. 
495, a, 517), fully recognized the rights oi 
owners of permanent improvements on town 
lots in tbe towns and dtles In the Chickasaw 
Nation, under which plaintiff's land was 
platted and laid off Into lots. This was done 
anterior to the location of the railroad. 
There were on these lots permanent im- 
provements, consisting of four residence hous- 
es, a barn, smokehouse, servant's house, 
fruit orchard containing 1% acres, and other 
Improvements, costing about $5,000. All 
were In plaintiff's possession, and were sub- 
sequently scheduled to him by the Town Site 
Commission in pursuance to the provisions 
of said act, and to all of which lots he was 
afterwards given patent. That the damage 
may have been sustained after the title was 
Initiated, but before it was perfected by the 
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Issnanee and delivery of patent, Is not ma- 
terlaL During such period plaintiff was the 
owner of the equitable title, and was en- 
titled to a patent passing the legal title up- 
on the fall i)erformance of the statutory con- 
ditions or proTlsIons. In Foster Lumber Co. 
T. Arkansas Valley & Western By. Co., 20 
OkL 683, 05 Pac. 224, SO U B. A. (N. S.) 231, 
in an opinion in which numerous authorities 
are reviewed and collected, it was held that 
the owner of the equitable title to real prop- 
erly in possession could maintain an action 
for permanent injuries thereto. Shelby et aL 
T. Zeigler, 22 Okl. 799, 98 Pac. 989. 

Gulf, Colorado & Santa F6 By. Oo. T. 
dark, 101 red. 678, 41 a G. A. 597, was a 
case arising In the Indian Territory. The 
plaintiff bad filed upon a homestead In the 
Oklahoma Territory Immediately across the 
South Canadian rivefr from where the dikes 
in question were constructed. His only title 
to the lands destroyed was bis possession 
and his receiver's receipt as a homesteader. 
Plaintiff's right of recovery was disputed, 
on the ground that plaintiff had no title to 
the land. Answering this contention, it was 
said by the court in the opinion: "But the 
receiver's receipt of one in possession claim- 
ing land under It, in accordance with the 
provisions of section 2290 of the Bevised 
Statutes of the United States, constitutes 
ample title, as against a wrongdoer who 
does not connect himself with any claim or 
interest in the land, to warrant a recovery 
from him of all the damages which he causes 
to the property. Wisconsin Cent By. Co. 
v. Price County, 133 U. S. 406, 10 Sup. Ct 
341, 33 L. Bd. 687; Carroll v. Safford, 8 
How. 441 [11 Ia Ed. 671]; Witherspoon r. 
Duncan, 4 Wall. 210, 18 U Bd. 339; Ball- 
road Co. v. Lewis, 7 U. S. App. 264, 2 C. O, 
A. 446, 51 Fed. 658; Railway Go. v. John- 
son, 10 U. 8. App. 629, 637, 4 Q C A. 447, 
462, 64 Fed. 474, 479; Wilson v. Owens (1 
Ind. T. 163], 38 S. W. 076; Mansf. Dig. 
(Ark.) I 2628; Brummett v. Fearle, 36 Ark. 
471; Hill V. Plunkett, 41 Ark. 465." The 
case is one squarely In point and favorable 
to the contention of plaintiff. 

[I] Plaintiff in error complains of the giv- 
ing of instruction No. 4, fixing the measure 
of damages at the difference between the 
market value of the premises immediately 
before the railroad began to operate its 
road, machine shops, cinder pit, and other 
appurtenances in the vicinity of the plain- 
tiff's property and the market value of said 
property Immediately thereafter, and says 
that if any damages were sustained it was 
that of the personal discomfort of the plain- 
tiff, and that the true rule In such cases is 
that, wluire the damage is temporary and 
the nuisance abatable, the damages are meas- 
ured by the depreciation to the usable or 
rental value, in addition to which plaintiff 
may recover such incidental damages as he 
may proT» 



It was charged In tbe an^ntded petitltm 
that the construction and maintenance of 
the nnisance complained of destroyed the 
trees, shrubbery, and flowers growing on his 
lots, and rendered plaintiff's property almost 
worthless for residence purposes — the only 
purpose for which it was fitted or of value. 
The evidence tended to establish this allega- 
tion; in fact, there was testimony introduc- 
ed, without objection, that went to show that 
plaintiff had sustained actual damages in 
the market value of the premises (without 
regard to the personal discomfort suffered) 
exceeding the amount of the verdict The 
action was brought May 9, 1904, and the 
structures and appurtenances complalnec of 
were constructed a considerable time prior 
thereto; the exact date not being material. 
The trial occurred February 24, 1910. The 
agencies contributing to the creation and 
continuance of the nuisance, therefore, suf- 
ficiently appear to have been of a permanent 
nature. If, Indeed, such appurtenances, con- 
sidering their common constructiou and the 
use to which they are adapted, may ever be 
considered of any other nature. The perma- 
nency of the structures, taken in connection 
with tbe use to which they were dally put 
is of controlling force in determining the 
proper measure of damages, and was so held 
in Gulf, C. & S. F. By. Co. v. Moseley, 88 
C. C. A. 236, 161 Fed. 72, 20 L. B. A. (N. 8.) 
885, where the dikes complained of were per- 
manent In character. It was observed by 
the court that there was great conflict in 
the decisions of the courts touching tbe ap- 
plication of the statute of limitations to nui- 
sances o:' the character under consideration, 
and many authorities are reviewed and di- 
ed in support of the court's conclusions. It 
was held that as the dikes constituted per- 
manent structures, damages for injury to 
plaintlfTs land, both present and prospective, 
were recoverable in a single action. Speak- 
ing with reference to the character of the 
dikes, the court said: "In such case there is 
not Infrequently present elements of uncer- 
tainty, such as the InsufBclency of the open- 
ings in the embankments, which, the pre- 
sumption may be Indulged, the railroad 
might at any time in the future suflidently 
enlarge, rather than submit in the first ac- 
tion to the recovery of all tbe consequential 
damages. In the second place, where the 
damage is to crops, it may d^>end entirely 
upon the possibility of the nonrecurrence of 
the overrunning flood in any given year, or 
the contingency of no crop being planted 
thereon, or being cultivated in a product 
subject to little damage from a temporary 
overflow. Such are not the conditions of the 
nuisance in question. The very purpose to 
be subserved by the defendant's permanent 
structure does not admit of any rearrange- 
ment to obviate sending the forc^ of the cur- 
rent of the river against the plaintiff's shore 
line. Neither did the situation admit of the 
IM'obabillty of the removal of the dikes in 
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tbe future, as tba burden of tbe defendant's 
proof was that tbey are indispensably nec- 
essary to prevent the destruction of its right 
of way, roadbed, and tracks. Moreover, the 
injury to tbe plaintiff did not consist in now 
and then flooding her land with water, dam- 
aging possible crops ; but it was tbe destruc- 
tion of tbe freehold by the constant eating 
away of tbe protecting bank — a process as 
certain to continue as the annual rainfalls 
and the flow of water in a large river, and 
a result reduced to a demonstration more 
than three years before this suit was insti- 
tuted." 

It is not for the railroad company which 
has suffered an injury to continue for a long 
term of years, during which the land has 
declined in value, or where losses have been 
sustained by a sale at a greatly reduced 
price, but which represented tbe then market 
value, to say that, should it conclude to re- 
move or abate the nuisance, the original 
value would be restored, and this for two 
reasons: As to that part of tbe land already 
sold, tbe sale terminated the plaintiff's ti- 
tle, and as to him there could be no restora- 
tion of values; while, as to that remainUig 
unsold. Its dedrablllty and value may have 
ended and been minimized on account of tbe 
length of time that the nuisance has been 
allowed to continue. Certainly we cannot in- 
dulge such a presumption, and there is noth- 
ing In tbe testimony upon which to base such 
a conclusion. 

[I] The true measure of damages is com- 
It^isation for the injury or loss sustained, 
and, as a general rule, in such cases the 
damages are measured by the depreciation 
in the market value of the property injured, 
where the injury caused by the nuisance is 
of a permanent nature, or of the rental or 
usable value. In case the Injury Is of a tem- 
porary or recurrent nature. 20 Cyc. 127o, 
and authorities cited. We have already 
shown that both tbe structures and Injury 
are of a permanent nature, to which it may 
be added that the injury was one not of a 
recurrent character, but, instead, fixed and 
permanent, so long as used and operated by 
the railroad. 

In discussUig what damages for an Injury 
may be recovered in a single action, Sedg- 
wick on Damages (9th Ed.) { 95, says: "A 
typical Instance is an action against a rail- 
road company for a nuisance caused by its 
embankment or other permanent structure. 
In such case, when the Constitution permits 
recovery, the great weight of authority Is to 
tbe effect that the Injured party may, and 
therefore must, recover compensation in one 
action for the entire loss. And where the 
building and operation of the railroad pro- 
duces a nuisance, as by tbe pollution of the 
air by smoke, or by the obstructing a street 
by its tracks lawfully located, tbe rule Is 
generally held to be tbe same. In some cas- 
es it Is held that the plaintiff may recover 



prospective damages, treating the Injury as 
a permanent one; and this election is not 
Infrequently allowed in case of intermittent 
injury as by successive floods. But if he 
may, it Is clear that be must" Numerous 
authorities are cited by the author as sup- 
porting tbe rule announced, in addition to 
which may be cited tbe following: Ottawa 
Gas, etc., Co. t. Graham, 28 IlL 73t 81 Am. 
Dea 263; Chicago North Shore St Ry. Co. v. 
Payne, 192 111. 289, 61 N. E. 467 ; Denison & 
F. S. Ry. Co. V. O'Malley, 18 Tex. Civ. App. 
200, 46 S. W. 227; Porter v. Midland Ry. 
Co., 125 Ind. 476, 25 N. E. 556; Fowler v. 
Des Moines & K. C. Ry. Co., 91 Iowa, 533, 
60 N. W. 116; Jeffersonville, etc., Ry. Co. v. 
Esterle, 76 Ky. (13 Bush ) 667; Clark v. La- 
nier, 104 Oa. 184. 30 S. B. 741. 

In City of Ardmore ▼. Orr, 129 Pac. 887, 
lately decided and not yet officially report- 
ed, negligent construction of storm sewers, 
whereby surface waters were diverted from 
their accustomed course and on account of 
which plalntifTs property was overflowed and 
damaged, was under consideration. It was 
held that the city In grading tbe streets and 
constructing the sewers was acting within 
Its lawful authority; that the wrong con- 
sisted in negligently constructing the sewers 
with a capacity Inadequate to carry off the 
surface waters; that if said sewers were 
enlarged, or additional sewers built suffi- 
ciently large to carry off the surface waters, 
no further injury would result, and It would 
not be presumed, its liability having been de- 
termined, that the negligent construction of 
said sewers would not be remedied so as to 
prevent further injury. The case is one 
readily distingtilshable from the one under 
consideration, and is not opposed to the rule 
announced In the Moseley Case. 

In Chicago, R. I. & P. Ry. Co. t. Davis, 
26 Okl. 434, 109 Pac. 214, it was held that, 
where the wrong is of a permanent nature 
and continuous, springing from the manner 
In wbidi the ditch or channel is completed, 
and on account of the diversion of surface 
waters the land of an abutting proprietor is 
necessarily injured by such diverted water, 
the proprietor may treat the act of the rail- 
way company as a permanent injury and 
recover damages for the consequent depreci- 
ation of the value of his property. The opin- 
ion is one strongly fortified by authorities, 
and is in harmony with the conclusion reach- 
ed in the Moseley Case. It will be noted 
that the court quoted with approval from 
Savannah, A. & M. Ry. Co. v. Buford, 106 
Ala. 303, 17 South. 395, in which the court 
said: "The roadbed and embankment are 
permanent and continuous structures." No 
less so, in our opinion, is the roundhouse, 
tbe switches, the turntable, cinder pit, and 
other structures, the use of which so injuri- 
ously affected plalntifTs property. We there- 
fore conclude that under the rule announced 
in Gulf, C. & S. F. Ry. Co. t. Moseley, su- 
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pre, which In the Instant case mnst control, 
the Instructions given correctly stated the 
law defining the measure of damages. 

The Judgment of the trial court should be 
affirmed. 

PER CURIAM. Adopted In whola 



TURNER et al ▼. CITY OF ARDMOBB 

et aL 

(Supreme Court of Oklahoma. Feb. 18, 1913.) 

(Syllaiua iy the Court.) 

1. Injunction (§ 105*)— Cbiuinal Pbosecu- 
TiONS— Adequate Uemedy at Law— Munic- 
ipal Corporations. 

PlaintiSa obtained an order restraining the 
city of Ardmore from prosecuting them for re- 
fusing to pay an occupation tax assessed against 
them by such city, held, such order was erro- 
neous for the reason that plaintiffs had an ade- 
quate remedy under the statutes by appeal from 
the judgment of the municipal courts. 

[Ed. Note.— For other cases, see Injunction, 
Cent Dig. SI 178, 179 ; Dec. Dig. | 1(».*] 

2. Injunction (J 16*)— Gbounds— Adequate 
Remedy at Law. 

Courts of equity will not grant relief where 
complainants have a plain, speedy, and ade- 
quate remedy for the redress of their wrongs 
under the law. This doctrine is universally 
recognized by courts of equity and is founded 
upon the very sound principle that Legislatures 
have authority to define the rights of citizens 
and prescribe the rules by which such rights 
are to be determined ; and, where it has done 
so, then litigants have the right to demand that 
their grievances be determined by the rules pre- 
scribed. 

[Ed. Note.— For other cases, see Injunction, 
Cent. Dig. S 15; Dec. Dig. $ 16.*] 

Commissioners' Opinion, Division No. 2. 
Error from District Court, Carter County; 
S. H. Russell, Judge. 

Action by R. F. Turner and others against 
the City of Ardmore and others for an In- 
junction. Judgment for plaiutltts, and de- 
fendants bring error. Reversed. 

J, B. Moore, of Ardmore, for plaintiffs In 
error. Thos. Norman, ot Ardmore, for de- 
fendants In error. 

HARRISON, O. This Is an action wherein 
R. F. Turner and some 18 other resident 
attorneys of the dty of Ardmore sued to en- 
join the municipal courts of such city from 
prosecuting them for refusal to pay an occu- 
pation tax of $5 each assessed by the dty 
against each practicing attorney. The ap- 
plication was heard and order of Injunction 
granted by the Judge of the district court 
May 31, 1910. and from the order of injunc- 
tion the dty of Ardmore brings error. 

[1] The question whether the court was 
authorized to grant the prayer for the In- 
junction depends In this case solely upon the 
ground whether or not the plaintiffs t^ad an 
adequate remedy at law for the things com- 
plained of. We hardly fteel disposed to treat 



the question of the validity of the ordinance 
Imposing the license tax as properly before 
the court The petition for the Injunction 
seems to be based more upon the ground that 
petitioners had been arrested and were being 
prosecuted by the mnnldpal court for failure 
to pay such tax, and the court seems to have 
granted the order ui)on this ground. 

Now If plaintiffs had been arrested for re- 
fusal to pay an Illegal tax, and such tax 
were In fact illegal, and such plaintiffs were 
being prosecuted for refusal to pay same, 
this would constitute suffident grounds for 
an Injunction against the dty, provided the 
applicants had no adequate remedy at law 
for relief from the abuses complained of. 
But if they had an adequate remedy under 
the law and In the courts of law, then a 
court of equity was not authorized to inter- 
cede and grant relief until the rights of the 
parties had been determined under the law 
or until their remedy under the law had 
been exhausted. If defendants had been 
wrongfully arrested under process Issued 
from the munldpal courts and were being 
prosecuted or threatened with prosecution 
In such courts for the violation of an Invalid 
ordinance, section 746, Snyder's Comp. Laws 
1909, affords a plain, specific, speedy, and 
adequate remedy for redress of such wrongfs 
by appeal to the district court where the 
legality of the tax and the prosecution could 
both have been determined, and the rights 
of the parties adjudicated, and, having such 
remedy at law, the petitioners should have 
resorted to a court of law for redress of 
their wrongs. 

[2] A court of equity will not grant relief 
in such matters where an adequate remedy 
Is provided by law. Golden v. City of Guth- 
rie, 3 Okl. 128, 41 Pac. 360; Wallace v. Bul- 
len, 6 Okl. 17, 52 Pac. 95; Thompson t. 
Tucker, 15 Okl. 486, 83 Pac. 413, 6 Ann. Cas. 
1012 ; Smith v. Board of Com'rs, 26 Okl. 819, 
110 Pac. 669; Fast v. Rogers et al., 30 Oltl. 
289, 119 Pac. 241. This doctrine is founded 
upon the very sound principle that the Legis- 
latures have authority to define the rights of 
dtlzens and prescribe the rules by which 
such rights are to be determined ; and, where 
it has done so, then litigants have the right 
to demand that their grievances be determin- 
ed by the rules prescribed. 

In the case at bar, the plaintiffs showed by 
their petition that they had a remedy at law 
of which they had not availed themselves. 
It Is true that they alleged "that said dty 
has heretofore declined and refused, and will 
in the prosecution against these defendants 
decline and refuse, to allow these plaintiffs a 
trial by Jury; and said dty has declined and 
refused, and will in the prosecution against 
these plaintiffs decline and refuse, to allow 
an appeal from whatever dedsion the Judge 
of said municipal court may render." These 
allegations are not sufficiently definite and 
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certain ilpon wblcb to base equitable lelieC 
It Is true, also, that plaintiffs alleged that 
they bad no adequate remedy at law, but 
vacb allegation does not destroy nor affect 
the remedy which the law provides. The al- 
legations disclose a state of facts for redress 
of which the law prescribes a remedy as 
above stated. Hence mere allegations that 
they had no adequate remedy at law would 
not warrant the intercession of a court of 
equity unless such allegations were true. 

Therefore the judgment of the trial court 
is reversed, with instructions to dissolve the 
Injunction. 

PUBCUBIAM. Adopted in whole. 



(3S OU. S9S) 

DEMING INV. CO. v. BETJNBR OIL CO. 

et aL 
(Supreme Court of Oklahoma. Feb. 3, 1913.) 

(Bvllahiit by the Court.) 

IRDIARS a 16*) — AlIBKATION OF LAHD •- 

Heirs. 

Where a member of tbe Creek Tribe of In- 
dians, entitled to be enrolled under section 21 
of act of Congress apnroved June 28, 1899, en- 
titled, "An act for tbe protection of the people 
of the Indian Territory and for other purposes" 
(chapter 517, 30 U. S. Stat at U p. 517^ died 
snbseqaent to the 1st day of April, 1899. but 
before having received the allotment of land* 
to which he was entitled aa a member of said 
Tribe of Indians, said lands, by reason of sec- 
tion 28 of the Original Treaty with the Creek 
Tribe of Indians (chapter 676, 31 U. 8. Stat 
at L. p. 869), descended to his heirs, free from 
restrictions upon alienation imposed by section 
7 of said Original Creek Treaty and by section 
16 of the Supplemental Treaty with the Creek 
Tribe of Indians (chapter 1823. 32 U. S. Stat 
at L. p. 603), and a warranty deed, executed 
by the heirs after the allotment of said lands 
to them, conveyed the fee-simple title thereto. 

[Ed. Note.— For other cases, see Indians, 
Cent Dig. 1$ IT, 29, 34, 87--14; Dec. Dig. | 
16.»] 

Error from District CJourt, Tulsa (3ounty; 
L. M. Poe, Judge. 

Action by the Demlng Investment Compa- 
ny, a corporation, against the Bruner OU 
Company and another. Judgment for de- 
fendants, and plaintiff brings error. Revers- 
ed and remanded, with directions. 

Biddison & Campbell, of Tulsa, for plain- 
tiff in error. Benjamin F. Rice and Thomas 
D. Lyons, both of Tulsa, for defendants in 
error, 

HAYES, J. PlatnUff in error brought this 
action in the court below to quiet its title 
to 40 acres of land situated in Tulsa county. 
The cause was tried to that court upon an 
agreed statement of facts, the substance of 
which we here state: Slartha Hohlahta, who 
was a full-blood citizen of the Creek Nation, 
died in May, 1899, at the age of two years. 
She left no surviving brothers or sisters or 
descendants of such, and left as her only 



heirs at law her father and motbw, Cb^wm 
and Lucy Hohlahta, who were also fuU-blood 
citizens of the Oeek Nation. On the 6th 
day of April, 1904, said Martha Hohlahta 
was enrolled by the Commission to the Five 
C^ivilized Tribes as a fuU-blood Creek Indian, 
and the lands in controversy were allotted 
to the heirs of deceased as her homestead on 
the 13th day of tbe following July, and a 
certificate issued to them. Subsequently a 
patent executed by the CSiief of the Musko- 
gee or Creek Nation, and approved by the 
Secretary of tbe Interior, conveying said 40 
acres of land to the heirs and designating 
the same as a homestead, was filed for rec- 
ord with the Commission to the Five Civiliz- 
ed Tribes. On the 27th day of May, 1905, 
the said Cheparn and Lucy Hohlahta exe- 
cuted and delivered their warranty deed to 
one Charles W. Lefler, conveying said lands. 
On the 18th day of January, 1006, Lefleir 
executed and delivered his warranty deed 
conveying the same lands to one J. G. Eddy, 
who took the title thereto as trustee for 
plaintiff in error, and who thereafter con- 
veyed by warranty deed the lands to plain- 
tiff in error. All of the deeds mentioned 
herein were duly recorded prior to the time 
of the execution of the leases sought to be 
canceled by this action. On the 15th day 
of April, 1907, Cheparn and Lucy Hohlahta 
executed and delivered an oil and gas min- 
ing lease on part of the land to defendant 
Bruner 011 Company, and on tbe same day 
they executed a similar lease on a part of 
the land to the Payne Oil Company, both of 
which leases have been duly recorded. Said 
leases constitute the cloud upon plaintiff's 
title of which it now complains. 

It is agreed that at the time of the death 
of the said Martha Hohlahta the laws of 
the Creek Nation governed the descent of 
her allotment, and that, pursuant to those 
laws, Lucy Hohlahta, the mother of deceas- 
ed, was the sole heir to Inherit the land In 
controversy. The question of law this pro- 
ceeding presents is a construction of the pro- 
visions of the treaty with the Creek Tribe 
of Indians under which the allotment was 
made to the heirs of the deceased Martha 
Hohlahta. Section 16 of the Treaty of the 
United States with the C^eek Tribe of In- 
dians (chapter 1323, 32 U. S. SUt at L. p. 
503), generally known as the Supplemental 
Treaty with the Creek Tribe of Indians, pro- 
vides: "Lands allotted to citizens shall not 
in any manner whatever or at any time be 
Incumbered, taken, or sold to secure or sat- 
isfy any debt or obligation nor be alienated 
by the allottee or hie heirs before the expira- 
tion of five years from the date of the ap- 
proval of this supplemental agreement, ex- 
cept with the approval of the Secretary of 
the Interior. EJach citizen shall select from 
his allotment forty acres of land, or a quar- 
ter of a quarter section, as a honiestead. 
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which shall be and remain nontaxable, In- 
alienable, and free from any Incumbrance 
whatever for twenty-one years from the date 
of the deed therefor, and a separate deed 
shall be Issued to each allottee for his home- 
stead, In which this condition shall appear. 
Selections of hoiiieateads for minors, prison- 
ers, convicts, Incompetents and aged and In- 
firm persons, who cannot select for them- 
selves, may be made In the manner provided 
for the selection of their allotments, and if 
for any reason such selection be not made 
for any citizen It shall be the duty of said 
Commission to make selection for him. The 
homestead of each citizen shall remain, aft- 
er the death of the allottee, for the use and 
support of children bom to him after May 
25, 1901, but if he have no such issue then 
he may dispose of his homestead by will, 
free from the limitation herein Imposed, and 
if this be not done the land embraced in his 
homestead shall descend to his heirs, free 
from such limitation, according to the laws 
of descent herein otherwise prescribed. Any 
agreement or conveyance of any kind or 
character violative of any of the provisions 
of this paragraph shall be absolutely void 
and not susceptible of ratification in any 
manner, and no rule of estoppel shall ever 
prevent the assertion of its invalidity." The 
foregoing section is substantially the same 
as section 7 of the Original Creek Treaty 
(chapter 31, U. S Stat, at L. p. 863), to 
which the treaty of 1902 was amendatory 
and supplementary. It Is contended by de- 
fendants in error that, by virtue of the first 
sentence of the foregoing section of the trea- 
ty, no land allotted to any citizen of the 
Creek Tribe of Indians could be alienated 
at any time before the expiration of five 
years from the ratification of that treaty, ex- 
cept with the approval of the Secretary of 
the Interior. The deed from the heirs of 
deceased, Martha Hohlahta, to the person 
from whom plaintiff deralgns its title, was 
executed before the expiration of five years 
from the ratification of said agreement, and 
was never approved by the Secretary of the 
Interior; but said lands were not allotted 
to the heirs of deceased by virtue of this 
section, or by virtue of any preceding sec- 
tion of the treaty. Section 28 of the Orig- 
inal Treaty, in part, provides: "All citizens 
who were living on the first day of April, 
eighteen hundred and ninety-nine, entitled to 
be enrolled under section twenty-one of the 
act of Congress approved June twenty-eighth, 
eighteen hundred and ninety-eight, entitled 
'An act for the protection of the people of 
the Indian Territory, and for other purpos- 
es,' shall be placed upon the rolls to be made 
by said commission under said act of Con- 
gress, and it any such citizen has died since 
that time, or may hereafter die, before re- 
ceiving his allotment of lands and distribu- 
tive share of all the funds of the tribe, the 
lands and money to which he would be en- 



titled, tf tlTing, shall descend to his taefrs 
according to the laws of descent and dis- 
tribution of the Creek Nation, and be al- 
lotted and distributed to them accordingly." 
It was under the foregoing section that 
the lands in controversy were allotted and 
patented to the heirs of deceased. It is con- 
tended, however, by defendants in error that 
the five-year restriction upon alienation Im- 
posed by section 16 of the Supplemental 
Treaty applies to the heirs of citizens who 
died before allotment was made, as well as 
to heirs of citizens to whom allotments were 
made before their death. The recent case of 
Mullen et al. v. United States, 224 U. S. 448, 
32 Sup. Ct. 494, 56 L. Bd. 834, although the 
foreoing provisions of the Creek Treaty were 
not directly Involved in that case, sheds some 
Ught upon its construction. The court had 
under consideration in that case certain pro- 
visions of the Chickasaw and Choctaw Trea- 
ty with the United States, Imposing restric- 
tions upon the alienation of lands allotted 
to members of those two tribes of Indians. 
Section 12 of said Treaty (chapter 1362, 32 
D. S. Stat at L. p. 642) requires each mem- 
ber of the tribe at the time he selects an 
allotment to designate a homestead out of 
his allotment which is made inalienable dur- 
ing the lifetime of the allottee not exceeding 
21 years from the date of certificate o: al- 
lotment Section 16 provides that all lands 
allotted to members of the tribe, except such 
land as is set aside to each for a homestead, 
stiall l>e alienable after Issuance of patent 
as follows: One-fourth in acreage in one 
year; one-fourth in acreage in three years; 
and the balance in five years. In each case 
from date of patent Section 22 of the same 
treaty reads in part as follows: "if any per- 
son whose name appears upon the rolls, pre- 
pared as herein provided, shall have died 
subsequent to the ratification of this agree- 
ment and before receiving his allotment of 
land, the lands to which such person would 
have been entitled If living shall be allotted 
in his name, and shall, together with his 
proportionate share of other tribal property, 
descend to his heirs according to the laws 
of descent and distribution as provided In 
chapter forty-nine of Mansfield's Digest of 
the Statutes of Arkansas." The question In- 
volved In that case was whether lands allot- 
ted in the name of deceased Indians under 
the foregoing provisions of section 22 were 
subject to the restrictions upon alienation 
Imposed by sections 12 and 16. In holding 
that such restrictions did not apply to the 
lands allotted to deceased members of the 
tribe, the court, speaking through Mr. Jus- 
tice Hughes, who delivered the opinion, made 
reference In the opinion to the provisions of 
the Creek treaties here Involved, and to an 
opinion given to the Interior Department by 
the then Assistant Attorney General for the 
Interior Department (now Mr. Justice Van 
Devanter), in which he said : "After a care- 
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fol conMderatlon of the jirovtsions ot IftW 
pertinent to:tbe ^tnestlotk presented, and ol 
the tIows of the Commissioner of Indian Af- 
fairs and the CommlBslon to the Five Olvlllz- 
ed Tribes, I agree wltti the latter tha,t In 
all cases where allotment Is made dlre(;tly 
to an oirolled citizen, it Is necessary that a 
homestead be selected therefrom and con- 
veyed to him hy separate deed; but that 
where the allotment is made dlrectl]r to the 
heirs, of a deceased citizen, there is no rea- 
son or necessity for decimating a homestead 
out of such lands, or of giving the heirs a 
separate deed for any portion of the allot- 
ment, and therefore advise the adoption of 
that rule." This language of the Assistant 
Attorney General Is quoted with approval 
and made the basts of the conrt's reasoning 
by analogy to the conclusion it reached in 
the application of the Chlekasaw and Choc- 
taw Agreement ; and in speaking of the pro- 
visions of Creek, Chickasaw, and Choctaw 
Treaties, after noticing a slight difference in 
the language thereof, the court said: "In both 
cases the lands were to go Immediately to 
the heirs, and the mere circumstance that 
under the language of the statute the allot- 
ment was made in the name of the deceased 
ancestor (referring to the Chickasaw and 
Choctaw Treaty), instead of the names of 
the heirs, furnishes no reason for Implying 
a requirement that there should be a designa- 
tion of a portion of the lands as homestead." 
This expression of that court should be 
taken as high authority, If not decisive, that 
the portion of section 7 of the Original Creek 
Agreement and of section 16 of the Supple- 
mental Creek Agreement, supra, requiring 
the selection of a homestead of 40 acres by 
each citizen out of his allotment and impos- 
ing restrictions upon its alienation for a 
period of 21 years, has no application to al- 
lotments made under section 28; and. If 
those sections apply at all to allotments made 
under section 28, they do so only In part 
But there Is no language In either section 
7 of the Original Treaty or in section 16 of 
the Supplemental Treaty, or in section 28, 
specifically expressing an Intent that any 
of the provisions of the two flrst-named sec- 
tions shall apply to allotments made under 
the last section to the heirs of persons who 
died suljsequent to the 1st day of April, 1899, 
but before receiving their allotments. Two 
classes of allotments of land are provided 
for by the treaty: First, an allotment to 
each moniber of the tribe that he Is entitled 
to receive because of his membership In the 
tribe and his interest In the tribal property; 
and, second, an allotment which the treaty 
deems Just for the heirs to receive, not be- 
•' cause they are members of the tribe, but be- 
cause they are heirs of a person who would 
have been entitled to take an allotment had 
he lived until the ratification of the treaty. 
It was with the former of these classes of 



aJUotmoDts, we think,- section 16 of the Sup- 
plemental Treaty and its counterpart, sec- 
tion 7 of the Original Treaty Intended to 
deal, and that it intended to divide the lands 
embraced In such allotments into two classes, 
consisting of those upon which there Is a 
restriction upon the alienation for a period 
of 5 years from the ratification of the treaty 
and of those upon which there Is restriction 
upon the alienation for a period of 21 years; 
but section 28 provides for no sneh division of 
the lands allotted thereunder, and makes no 
reference to restrictions upon the alienation 
thereof. An Indian having died before tak- 
ing an allotment, the land he was entitled to 
receive as allotment descends directly to his 
heirs under the law of descent and distribu- 
tion named, and shall be allotted and dis- 
tributed to them accordingly. The land al- 
lotted to the heirs of deceased la neither 
homestead nor surplus; and there Is no 
more reason for applying the restrictions 
upon alienation of the surplus to this entire 
allotment than there is to apply the restric- 
tions upon the alienation of homesteaud. 

Our attention has been called to the fact 
that the views we here express are in con- 
flict with decisions of this court in Barnes 
V. Stonebraker, 28 Oki 75, 113 Pac. 903, and 
Sanders v. Sanders et al., 28 Okl. 59, 117 
Pac. 338. After a more thorough considera- 
tion of the treaty provisions involved, and in 
the light of the expressions of the Supreme 
Court of the United States in Mullen et aL 
T. United States, whose decisions on these 
questions are controlling, we are of the opin- 
ion tliat in 80 far as said cases are in con- 
flict with the views herein expressed the 
same should in harmony with the decision of 
this court in Rentie et al. t. McCoy et al., 
128 Pac. 244, decided at this term, be over- 
Toled. 

It follows that the Judgment of the trial 
court should be reversed and the cause re- 
manded, with direction to enter judgment in 
accordance with this opinloik 

TURNER, C. J., and WILUAMS, KAN£, 
and DCNN, JJ., concur. 



(85 Okl. 478) 
MANUEL V. SMITH et al. 

(Supreme Court of Oklahoma. Feb. 11, 1913.) 

{Syllaius ly the Court.) 

Indians (8 15*)— Right to Alienate Lanu 
—Removal of Restrictions. 

P., a freedmnn member of the Creek Tribe 
of Indians, who had selected an allotment, died 
in the month of .Tune, 1902. Ua Marcli 26, 
1904, there were delivered to hia heirs two deeds 
for his said allDtment, denominating portions 
of It as homestead and surplus. On September 
18, 1905, ths mother, aa heir of the said dece- 
dent, executed a deed to the said allotment, 
homestead, and surplus. Held, that the home- 
stead character never attached to any portion 
of the said allotment, and under and by virtue 
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of the terms of tf e Xel of 'April 21, 1904 (chap- 
ter 1402, 33 Stat 189), the restrictioiu, If any 
existed, were removed for its alienatlan by the 
heirs of the deceased. 

[Ed. Note. — For other cases, see Indiana, 
Cent Die. U 17. 29, 34. 37-44; Dec. Di«. ( 

Error from District Court, Okmulgee Couu- 
iij; Wade S. Stanfield, Jud^e. 

Action by Mallnda Manuel against Ada 
Smith and another. Judgment for defend- 
antSi and plaintiff brings error. Affirmed. 

N. B. Maxey, John B. Campbell, and Wil- 
liam O. Beall, all of Muslcogee, for plaintiff 
in error. Owen & Stone, of Musltogee^ for 
defendants In error. 

DUNN, J. TUB case presents error from 
the district court of Olsmulgee county. Ma- 
llnda Manuel, as plalntllT, brought ber action 
against Ada Smith and James G. Smith, as 
defendants, to cancel certain deeds and for 
an accounting. Counsel for plaintiff in error 
states that the case was submitted to the 
court below <ni an agreed statement of facts 
setting up substantially the following : That 
the lands in suit were lands allotted to 
Clyde Ferryman who was a freedman mem- 
ber of the Greet! Tribe of Indians, and who 
died in the month of June, 1902; that he 
was the son of plaintiff herein, who on Sep- 
tember 13, 1905, executed a deed to Ada 
Smith, the consideration named being $000; 
that the plaintiff offered to return the mon- 
ey, with interest, and prayed that an ac- 
counting be had, and that she be allowed 
reasonable rents and profits for the time 
which the defendants had possession of the 
land. The contention is made that the deed 
was executed for an Inadequate and uncon- 
scionable consideration and in violation of 
the express provisions of the original and 
supplemental Creek agreement, and was void. 
It Is further contended that it was void in 
so tar as it affected the homestead allot- 
ment, and, being void in part, was void In 
toto. The only question really presented by 
the agreed statement of facts and argued 
and briefed is the one relating to the right 
of plaintiff to alienate the land, homestead, 
and surplus, on Sept«nber 13, 1905; and 
this question, on the authority of Parkin- 
son V. Skelton, 128 Pac. 131, Rentle ▼. Mc- 
Coy, 128 Paa 244, Oracle Hawkins ▼. Okla- 
homa Oil Co., 195 Fed. 345, an opinion of 
the Circuit Court of the United States for 
the Eastern District of Oklahoma, filed De- 
cember 28, 1911, and United States ▼. Ja- 
cobs, 195 Fed. 707, 115 G. C. A. 507, an opin- 
ion of the United States Circuit Court of 
Appeals of the Eighth Circuit, must be de- 
cided In accordance with the Judgment ren- 
dered by the trial court The opinions In 
those cases holding, in effect, that the home- 
stead character did not attach to any por- 
tion of this land, notwithstanding the fact 



that one of the (teeSM leittld draomlnated it 
iwrtlon Oft It as sneb, and that; if any re- 
strictions existed, they had been removed Id 
1906 by the act of Ai«ll 21, 1904 (chapter, 
1402, 83 Stats. L. 188), and the heirs bad tb» 
right to alienate. 

The Judgment of the trial cotirt la there- 
fore affirmed. 

TURNER, J., concurs. HATES, O. J., 
and WILLIAMS, J., absent KANB, J., ooo* 
curs In the conclusion. 



(33 Okl. tM) 

WEST & RUSSBMi r. RAWDON et ux. 

(Supreme Court of Oklahoma. Jan. 9^ 1912. 
Rehearing Denied Aug. 28, 1912.) 

(Egnahut hy tk« Court.) 

1. Pleapiitg (J 246»)— Right to AiOiND. 

Where an amended i>etition does not change 
■ubatantially the original claim of the plaintiff 
it is not error for the trial court to allow it to 
be filed. 

[Ed. Note. — For other cases, see Pleading, 
Cent Dig. St 676-683 ; Dec. Dig. f 246.*] 

2. Appeal and Ebbdb (| 1064*)— Habicless 

ERROB— iNSTBUOnON. 

Where it is apparent that an instmctioa 
given could not prejudice the rights of the losing 
party under the theory on which his case was 
tried below, giviog the same will not be held to 
lie reversible error, although the inatruction 
given may not have been technically correct 

[Ed. Note. — ^For other cases, see Appeal and 
Error, Cent. Dig. U 4219, 4221-^224; Dec 
Dig. i 1064.*] 

3. Patents (J 200*)— Sals of TKBBrroBT— 

CONDITTONS PBECBDENT TO StJlT — RXCON- 
VETANCK. 

Where the evidence reasonably tended to 
show that the plaintiS returned to the defend* 
ants all the papers they received from them in 
relation - to the sale of patent right territory, 
and disclaimed any further interest therein, 
long prior to the commencement of an action 
wherein the sale of said territory incidentally 
came into question, and that the enterprise had 
long been abandoned by all the parties to the 
transaction on account of defects in the imtent" 
ed article which made its sale impracticable, a 
more formal reconveyance of such territory was 
not necessary before the commencement of said 
action. 

[Ed. Note.— For other cases, see Patents, Dec 
Dig. i 200.*] 

4. Pbofebtt (I 9*)— PsjcsmiPTioR- TrruB ov 
Wabrantob. 

It is a presumption of law that one con- 
veying by a general warranty deed holds th« 
original grant 

[Ed. Note.— For Other casea^ aee Property. 
Dec. Dig. § 0.*] 

5. WiTKBssEs (i 55*) — OoHPKranoT — < Hna- 

BAND AND WlFE. 

Section 5S42, Comp. Laws 1909, provides 
that: "The following persons shall be income 
petent to testify: * * * Hnsband and wife, 
for or against each other, except concerning 
transactions in which one acted as the agent 
of the other, or when they are joint parties 
and have a joint interest in the acdon." 

[Ed. Note.— For other cases, see Witnesses. 
Cent Dig. g{ 147-152; Dec. Dig. « 55.*] ^^ 
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& WlTNEBBKSjl .55*) — COMMBTENOT — HUBr 
BAND AND WIFE. 

The wife, jointly with her huBband, signed 
certain deeds of warranty, conveying certain 
lands, which deeds were the evidence introduced 
tending to show in whom the title to said lands 
was vested. In a suit for the purchase price 
and to foreclose a statutory vendor's lien, she 
joined her husband as party plaintiff, without 
objection. The defendants prayed for a judg- 
ment against husband and wife on their crosa- 
petition for breach of warranty. Held, that the 
husband and wife were joint parties with a 
joint interest in the action, and the wife, there- 
fore, was competent to testify therein. 

[Ed. Note. — For other cases, see Witnesses, 
Cent. Dig. §1 147-152; Dec Dig. i 55*1 

Error from District Court, Woodward 
CouBty; R, H. Loofbourrow, Judge. 

Actloa by J. Bawdon and Maggie T. Baw- 
don, bis wife, against U D. West and John 
B. Bussell, copartners. Judgment for plain- 
tifts, and defendants bring error. Affirmed. 

A. M. Appelget and C. W. Herod, both of 
Woodward, for plaintiffs in error. Hoover 
& Swlndall, of Woodward, for defendants In 
error. 

KANB^ J. This was an action commeiKwd 
by the defendants In error, plalnMlft b^ow, 
aftainst the plaintiffs in error, defendaals be- 
low, to recover the purchase price of a certain 
piece of real estate, and to enforce the statu- 
tory vendor's lien for securing payment of the 
purchase price. The original petition alleged, 
In sabstance: That on or about Vie 7th day 
of September, 1901, the plaintiffs were the 
owners In fee simple of the land in contro- 
versy. That on or about said time they en- 
tered Into a certain verbal agreement with 
the defendants, whereby it was agreed that 
the plaintiffs would convey to the defend- 
ants an undivided one-half interest to and in 
said land for a consideration of ^,700, to 
be paid as follows: West & Bussell agreed 
to sell to the plaintiffs certain counties In 
the state of Pennsylvania, within which they 
were authorized to dispose of a certain quilt- 
ing device covered by a patent owned by 
West & Bussell, who were to go with said 
plaintiffs Into said territory and assist them 
in selling said patent right. That, In the 
event they failed to realize the sum of $2,- 
700 out of the territory, the defendants were 
to pay the plaintiffs $2,700 in cash for the 
Tindlvlded one-half interest in the land. That 
later, about the 17th day of October, 1001, 
they made a contract of like Import for the 
remaining undivided one-half interest In said 
land for certain qullter territory In the state 
of Alabama. That it was further agreed In 
each of said contracts that in the event that 
West & Bussell sold territory in any other 
state prior to the time that they had paid 
the defendants in error the full sum of $5,- 
400 for the land In Woodward county, per 
the above agreement, then the money derived 
from the sale of territory in any other state 
would be applied upon the agreement be- 



tween them until the consideration was fully 
paid. That, acting upon the agreement, the 
said plali^tlffs executed to the defendants 
a warranty deed conveying said land. That, 
after the plaintiffs had conveyed said land, 
the defendants paid a total of $1,147, Bald 
payments being made at different dates, after 
the deeds were executed, up to December, 

1903, after which time the defendants re- 
fused to make further payments ; and, after 
promises at different times to carry out the 
contract and delaying the plaintiffs by their 
promises until the 13th day of June, 1905, 
this action was commenced to recover the 
balance remaining due and unpaid, amount- 
ing to $4,200, with accrued interest After- 
wards the plaintiffs filed an amended peti- 
tion, wherein they set up their causes of 
action in two paragraphs, stating the facts 
In more detail, and prayed for relief as be- 
fore. The defendants' answer admitted the 
contract, the execution of the deeds, etc., 
as alleged by the plaintiffs, and by way of 
defense alleged that said qullter territory 
constituted the sole consideration for the 
conveyances, and that they were under no 
obiigHtlon to see that the plaintiffs realized 
any specific sum of money from the sale 
thereof. Tlie answer further alleged that the 
defendants were residents of the state o' 
Kansas at the time of the making of eacli 
contract, and were such during all the perl 
ods during the making thereof, and were at 
the commencement of this action; that, by 
the laws of the state of Kansas, an action 
upon a contract, not in writing, can only be 
brought within three years from the making 
thereof; that, at the time of the commence- 
ment of this action, they were and are bar- 
red by the statute of limitations of the state 
of Kansas ; that by the laws of the state of 
Oklahoma and the territory of Oklahoma, at 
the time of the commencement of this ac- 
tion, it was provided that all causes of ac- 
tion arising in another state l>etween non- 
residents of this state, where the cause of 
action tn such other state would be barred 
by the laws thereof, then no action can be 
maintained thereon within this state. By 
way of cross-petition, the defendants alleged 
a breach of warranty on the part of the 
plaintiffs in that there were certain In- 
cumbrances against the land at the time of 
the conveyance of same, which the defend- 
ants wero required to pay, and that they 
were entitled to Judgment against the plain- 
tiffs for breach of their warranty In the sum 
of $2,675. The reply of the plaintiffs con- 
sisted of a general denial and an allega- 
tion to the effect that defendants agreed with 
said plaintiffs on the 27th day of October, 

1904, in writing, to see that the contract 
which was made between them was carried 
out to the letter. Upon the Issues thus Join- 
ed, the cause was submitted to the Jury, 
which returned a verdict in favor of the 



*For otber cases see same topic and section NUMBER In Dec. Dig. & Am. Dig. Key-No. Series & Rep'r Indexe* 

Digitized by VjOOQ IC 



1162 



ISO PACiFlC REPORilBB 



(OM. 



plaintiffs for the balance dne them, npon 
which Judgment was duly entered, to reverse 
which this proceeding In error was com- 
menced. 

It is clear that the only Issue of fact Join- 
ed by the pleadings Is whether the agree- 
ment between the parties was as the plain- 
tiffs alleged it to be, or whether the sale of 
quilter territory constituted the entire pur- 
chase price. The Jury resolved that ques- 
tion in favor of the plaintiffs ; and, as there 
was evidence reasonably tending to support 
their verdict, in our examination of the er- 
rors complained of we must proceed upon 
the theory that, upon the merits of the case, 
the plaintiffs were entitled to recover. Coun- 
sel for plaintiffs in error assign numerous 
errors; but the following embrace all the 
grounds for reversal which we deem It nec^ 
essary to notice in detail: (1) The amended 
petition stated an entire new cause of action, 
and it was therefore error to allow the 
amendment. (2) The original cause of ac- 
tion is not enforceable, because there was no 
disaffirmance of the contract by the plain- 
tiffs, within a reasonable time, and the cause 
of action was barred by the statute of limi- 
tations when the action was commenced. (3) 
Because Maggie T. Rawdon was an incompe- 
tent witness in the cause for any purpose, 
for the reason that she was the wife of the 
coplaintlff, J. Rawdon. 

[1] We do not believe that any of these 
grounds are well taken. In their amend- 
ed petition, 'the plaintiffs stated their cause 
or causes of acUon in two paragraphs, in- 
stead of one, as originally, and set out in 
more detail the facts which constituted the 
same. There seems to be no material va- 
riance between the agreements originally de- 
clared on and the ones set up in the amend- 
ed petition, and the prayer for relief is sub- 
stantially the same in both pleadings. It 
Is not practicable to lay down a rigid rale 
in reference to the amendment of pleadings 
which shall govern in all cases. Th^r al- 
lowance must, at every stage of the cause, 
rest in the sound discretion of the court, 
and that discretion must depend largely on 
the special circumstances of each case. The 
ends of Justice should never be sacrificed to 
mere form or a too rigid adherence to techni- 
cal rules of practice. lookabaugh v. Bow- 
maker, 21 Okl. 489, 96 Pac. 651; Alcorn v. 
Dennis, 25 Okl. 135, IOj Pac. 1012 ; Kuchler 
et al. V. Weaver, 28 Okl. 420, 100 Pac. 915, 
18 Ann. Gas. 462 ; Ratliff v. Sommers, 55 W. 
Va. 30, 46 S. B. 712, 1 Ann. Gas. 070. The 
amendment complained of does not substan- 
tially change the original claims of the plain- 
tiffs, and that seems to be the only limita- 
tion upon the court below in the matter of 
allowing amendments. 

On the question of the statute of limita- 
tions, the court below instructed the Jury 
as follows: "The court Instructs the Jury 
that the defendants in this case have wholly 



fblled io sustain, by proper evidence, tlietr 
plea of the statute of limitations set up in 
their answer, and yon axe instructed not to 
consider the same." This instruction seems 
to be correct. We have examined the record 
with considerable care, and fail to find any- 
thing to sustain counsel's contrition on this 
point 

[2] Some point is sought to be made by 
counsel in their brief to the effect that the 
court erred in instructing the Jury that two 
years was a reasonable time in which the 
defendants might have performed the alleged 
contract It is not clear how such instruc- 
tion could Injure the defendants. If they 
had alleged in their answer that they liad, 
in good faith, attempted to carry out their 
contract to sell the quilter territory in Penn- 
sylvania, and could realize the purchase 
price, but that they bad been unavoidably 
prevented from so doing by want of sufficient 
time, it Is possible that the question of the 
reasonableness of the time of performance 
should have been submitted to the jury. Bat 
their sole defense to the merits of the case 
was that the sale of the quilter territory 
constituted the entire c<msideration for the 
land, and ttiat they had no further duty to 
perform toward the plaintiffs in that regard. 
Tliey tried their case npon that theory and 
lost and not upon the theory that they had 
not had a reasonable opportunity to coniply 
with the terms of the contract entered into. 

[3] One of the assignments of error Is pred- 
icated upon the theory that the plaintiffs 
cannot recover, for the reason that they did 
no reeonvey the quilter territory to defend- 
ants before commencing the action. There 
was evidence reasonably tending to show 
that the plaintiffs returned all the papers 
they received from the defendants in relation 
to the sale of the patent right and that they 
are not claiming any title to the quilter ter- 
ritory. But however that may be. It does 
not seem to us that the question of rescis- 
sion arises nnder the theory upon which the 
case was tried. The plaintiffs alleged, and 
the verdict of the Jury established the verity 
of the allegation, that the defendants guar- 
anteed that the plaintiffs would realize the 
purchase price of the land out of the quilter 
territory sold to them; that in order to do 
this, the defendants agreed to go with said 
plaintiffs and assist them in selling said ter- 
ritory; and that they failed to do so. Their 
defense necessarily admits that they not 
only failed to carry out that part of the 
contract but that they also refused to do 
so, upon the gronnd that it was not required 
of them by the terms thereof. Under either 
theory, the sale of the quilter territory was 
absolute, and there is no apparent reason 
why it shotild not remain intact after the 
consideration tot the land was paid. The 
only effect of payment would be to iiermlt 
the defendants to leave the plaintiffs upon 
their own resources for any further profits 
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which might accrne to them from the sale of 
qullter territory. It Is also disclosed by the 
evidence that, even with the expert advice' and 
assistance of the defendants, the qnllter ter- 
ritory was not a very valuable asset to the 
plaintiffs, and, as the years WMit by. It be- 
came less so, until finally the venture was 
entirely abandoned by all the parties on ac- 
count of defects in the patented article, 
which made its sale impracticable. So com- 
pletely had the enterprise dwindled as 4 
money-making proposition at the commence- 
ment of this action, it could safely be said 
there is nothing left to restore. 

[6] Section 6842, Comp. Laws 1909, pro- 
vides that: "The following persons shall be 
Incompetent to testify: ♦ • • Husband 
and wife, for or against each other, except 
eoneeming transactions In which one acted 
as the agent of the other, or when they are 
Joint parties and have a Joint interest in the 
action." 

[1] In the case at bar, Mrs. Rawdon signed 
the deeds which conveyed the land to the de- 
fendants, and Joined with her husband, as a 
party plaintiff, to recover the purchase price; 
and the defendants prayed for a Joint Judg- 
ment against husband and wife in their 
cross-petition for breach of warranty. Upon 
the face of the record husband and wife are 
Joint parties, and as she signed the deeds it 
must be presumed that she was Jointly Inter- 
ested with him in the land and she is cer- 
tainly Jointly Interested with her husband In 
defending against the cross-petition of the 
defendants. 

[4] "It Is a presumption of law that one 
conveying by a general warranty deed holds 
the original grant" 13 Cyc. 728. 

There is 'no evidence in the record other 
than the deed itself to show tn whom the 
title to the land was vested, and of course, 
under such circumstances, the presumption 
would be that the Rawdons owned the land 
Jointly. We think Mrs. Rawdon was clearly 
within the statutory exception, and there- 
fore competent to testify In the cause. 

We have examined the record with consid- 
erable cere, and are satisfied that the parties 
had a fair trial before the Jury In the court 
below, and that there was no error commit- 
ted which would warrant this court In re- 
versing the Judgment rendered on the verdict 

It is therefore affirmed. 

TURNRK, C. J., and HAYES, WILLIAMS, 
and DUNN, J3., concur. 



JOHNSON V. STATE. 

(Criminal Court of Appeals of Oklahoma. 
April 5, 1913.) 

Appeal from Gartield County Court; Win- 
fleld Scott, Judge. 

Ben Johnson was convicted of violation 
uf the prohibition law, and appeals. Dis-. 
missed. 



D. W. Buckner, of Enid, for plaintiff tn er- 
ror. Chas. West Atty. Geh., and E. G Spil- 
man, Aast Atty. Gen., for the State. 

PER CURIAM. Flalntur in error was con- 
victed in the county court of Garfield county 
on a charge of selling intoxicating liquor, 
and was sentenced to be confined in the coun- 
ty Jail for 30 days and to pay a fine of $50. 

The Judgment and sentence was entered on 
May 2, 1912. When Judgment was rendered, 
the defendant was given 60 days to perfect 
his appeal to this court On June 29th an 
order was made extending the time 10 days, 
which time expired July 12th. On July 19th, 
after the expiration of the time granted by 
the court a further extension of time was 
entered for a period of 10 days. The sec- 
ond ordn- extending the time was made after 
the trial court had lost Jurisdiction of the 
case, and the order made giving such exten- 
sion was void. July 80, 1912, a petition In 
error, with case-made, tvaa filed in this court 

Under the statute (section 6948), "in mis- 
demeanor cases the appeal must be taken 
within sixty days after the Judgment is ren- 
dered; providing, however, that the trial 
court Or Judge may for good cause shown «x- 
tend the time within which said appeal may 
be taken, not exceeding sixty days." Ad 
extension of time within which to perfect an 
appeal under the statute should be secured 
by written application presented to the court 
or Judge, and If the order so extending the 
time is not made within the time allowed 
by the statute, or within the extended time^ 
the court or trial Judge is without authority, 
and such order Is void. 

The Attorney General has filed a motton to 
dismiss the appeal for the reasons stated, 
which motion Is sustained, and the appeal is 
hereby dismissed, and the cause remanded 
to the county court of Garfield county, with 
direction to enforce. its Judgment and sen- 
tence therein. 



OKLAHOMA CITY et al. v. HUBATKA. 

(Supreme Court of Oklahoma. Feb. 18, 1913.) 

Commissioners' Opinion, Division No. 2. 
Error from Superior Court Oklahoma Coun- 
ty; Russell G. Lowe, Special Judge. 

Action by John Hubatka against the dty 
of Oklahoma City and others. Judgmeut for 
plnlutiff, and defendants bring error. Dis- 
missed. 

Flynn, Ames & Chambers, of Oklahoma 
City, for plaintiffs In error. 

HARRISON, C. The peUtion in error and 
case-made in this cause was filed lu this 
court April 13, 1911, and assigned for sub- 
misBiou December 6, 1912. No briefs having 
been filed by either party, the appeal iu 
deemed to have been abandoned, and the 
canse la dismissed. 

PER CURIAM. Adopted in whole. 
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POTTER r. CHECOTE. 

(Supreme Court of Oklahoma. April 15, 

1913.) 

Brror from District Court, Okmulgee 
County; Wade S. Stanfleld, Judge. 

Action by Louisiana Cbecote against A. C. 
Potter. Judgment for plaintiff, and defend- 
ant brings error. On motion to affirm judg- 
ment Denied. 

R. M. Dick, of Tulsa, and Mark L. Bo- 
zartb, of Okmulgee, for plaintiff in error. 
Almond D. Cochran, of Okmulgee, for defend- 
ant in error. 

PER CURIAM. On June 6, 1912, the dis- 
trict court of Okmulgee county rendered and 
entered a judgment in favor of Louisiana 
Checote against A. C. Potter for fl.988.75, 
who thereafter. It is alleged, superseded the 
same for six months by filing bond In that 
court in the sum of $10,000, but has failed 
to commence proceedings in error in this 
court. 

On January 7, 1913, came Louisiana Che- 
cote and made known to the court as stated, 
and that she had filed in this court a tran- 
script of the pleadings, evidence, and judg- 
ment, and moved the court to affirm said 
judgment But we are unable to do so, for 
the reason that no statute is In force In this 
jurisdiction providing for the aSirmance by 
this court of a judgment where the losing 
party in the trial court files a supersedeas 
bond there and falls to prosecute a proceed- 
ing in error In this court 3 Gyc. says: "In 
most jurisdictions provision is made, by stat- 
ute or rule of court, for the affirmance of 
the judgment appealed from, on a proper ap- 
plication by appellee, where appellant falls 
to prosecute his appeal as required by law." 
Not so here. 

Motion overruled. 



BAUGH et al. v. STATE. 

(Criminal Court of Appeals of Oklahoma. 
April 12, 1913.) 

Appeal from Seminole Coimty Court; T. S. 
Cobb, Judge. 

Charley Baugh and S. Moore were convict- 
ed of violating the prohibitory liquor law, 
and they appeal. Afllrmed. 

A. S. Norvell, of Wewoka, for appellants. 
O. J. Davenport, Asst Atty. Gen., for the 
State. 

PER CURIAM. Appellants were found 
guilty of violating the prohibitory liquor law, 
and their punishment was assessed at a fine 
of $75 each and 30 days each confinement In 
the county jail. We find no material error 
in the record. The judgment of the lower 
court is in all things affirmed. 

It being made to appear to the court that 



the present county Judge of Seminole county 
is disqualified from acting in this matter, 
the clerk of the county court of Seminole 
county is hereby directed, upon receipt of 
the mandate of this court, to forthwith issue 
warrants for the enforcement of the judg- 
ments against both of the appellants. 



TEQELER ▼. STATE. 

(Criminal Court of Appeals of Oklahoma. April 
&, 1913.) 

(Syttabu* hv the Court.) 

1. Ghard Jubt (SI 2, 8^ 17*) — CuawB of 
Courts (i 6*)— Cbiminal Law— Impanel- 
ing Gband Jubt — Powers of Deputt 
Clebk — Chali-enoes to Panel — Discbb- 
TioN or COUBT. 

(a) The act of the Legislature of the terri- 
tory of Oklahoma directing the manner In which 
grand juries should be impaneled was expressly 
repealed by Act Cong. Feb. 9, 1906, c. 155, 34 
Stat 11. 

(b) A deputy cleik may perform the pntely 
mimsterial duties which are performed by 
the clerk of the district court m the matter 
of recording the list of jmnts upon the journal 
of the court and certifying to the correctneM 
thereof. 

(c) It was not error for the trial court to 
overrule a challenRe to the panel of the grand 
jury because tlie grand jury was selected after 
the commencement of the term of the court at 
which the indictment complained of was re- 
turned, instead of before the commencement of 
such term. 

(d) A aobstantial compliance with the Iaw_ in 
the matter of selecting, summoning, and im* 
paneling grand jurors is all that the law re- 
quires. 

(e) It is discretionary with the court to per- 
mit the withdrawal of a plea of not gailty for 
the purpose of allowing a defendant to file a 
motion to set aside an indictment, and such 
action will not be reviewed upon appeal, anlen 
an abuse of this discretion is shown. 

[Ed. Note.— For other cases, see Grand Jury, 
Cent Dig. U 1. 16-20^ 42-47. 52; Dec Dig. 
H 2, 8, 17;* Clerks of Courts, Cent Dig. U 
12-20; Dec. Dig. § Q.*] 

2. Cbiminal Law (S? 134, 1150»)-CHAHa« o» 
Vbnue — Pboceedinqs. 

(a) Where a defendant has filed a motion for 
a change of venue supported by affidavits as 
provided by law, the state may file counter 
affidavits putting in issue the grounds upon 
which such change of venue is sought 

(b) Where a motion for a change of venue la 
filed and affidavits in opposition to such change 
of venue are presented by the state, the court 
may have the parties making such affidavits on 
both sides or such other persona as the court 
may think proper sworn as witnesses and ex- 
amined in open court regarding the controversy. 

(c) The prcsuraption of law is that a defend- 
ant can get a fair and impartial trial in the 
county in which the offense was committed, and, 
if this is not true, the burden is upon the de- 
fondnnt who seelss a diange of venae to estab- 
lish his right thereto. 

(d) The granting of a change of venue is dis- 
cretionary with the trial court, and will not be 
reviewed upon appeal, unless it is made clearly 
to appear that there has been an abuse of this 
discretion. 

[Ed. Note.— For other cases, see Criminal 
I^w, Cent Dig. « 243, 251, 252, 3044; Dec: 

Dig. K 134, nso.M 
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8. JuBT «l 33, 8*, Vr, 99i- 108*)-CfRnnifAii 
Law (8 li62*>— Bioht to Justicb-Oualmi- 

CATIONS OF JUBOBS— "PbBJUDICK"— "lUPAB- 

TLAX"— Habuless Ebbob. 

(a) It is the constitutional right of every 
citizen of Oklahoma, if chanad with a criminal 
offense, to bave a poblic trial by an impartial 
jury 01 the county in which the offense was com- 
mitted, and that upon such trial justice shaH 
be administered to him without sale, denial, de- 
lay, or prejudice. 

(b> The acts of the Legislature with reference 
to the conduct of criminal cases and the qual- 
ifications of jnrors must be construed in con- 
nection with and in subordination to the provi- 
sions of our Constitution. The words "preju- 
dice" and "impartial," as used in our Constitu- 
tion, hare no narrow, technical meaning in a 
legal sense, and must be construed as used in 
the everyday affairs of life, and as understood 
by persons of ordinary intelligence. 

(c) "Prejudice" means prejudged ; without due 
•zaminatlon; an opinion formed beforehand. 

(d) "Impartial" means not favoring one more 
than another; treating all alike; unbiased; 
equitable, fair and just. 

(e) Light impressions, which may fairly be 
presumed to yield to the testimony that may be 
offered, which may leave the mind to a fair con- 
sideration of the testimony, constitute no suffi- 
cient objection to a juror, out those strong and 
deep impressions which close the mind against 
the testimony that may be offered in opposition 
to them, and which will combat that testimony 
and resist its force, will disqualify a juror. 

(f) Where a juror testifies on his voir dire 
that he has a fixed opinion as to the guilt of a 
defendant, which it will take strong evidence to 
remove, and that he was then upon one side of 
the case, such juror is clearly disqualified ; and 
the mere fact that the juror may be of the opin- 
ion that he can try the case fairly and impar- 
tially by the testimony heard in court and the 
instructions of the judge does not qualify such 
Juror. 

^) The doctrine of harmless error has no ap- 
plication to a case in which the defendant has 
been deprived of a substantial right. 

[Bd. Note.— For other cases, see Jury, Cent 
Dig. f§ 226-232, 401, 431--t33. 435-437, 43»- 
448, 456. 480, 461-479. 497 ; Dec. Dig. M 33, 
84, 97, 99, 103;* Criminal Law, Cent, Dig. } 
SOfe; Dec. Dig. §1162.* 

For other definitions, see Words and Phrases, 
vol. 4, pp. 3418, 3418; vol. 8, pp. 6501, 5502; 
▼oL 8, p. 7760.1 

Ai^>eal from Distriict Coart, Oklahoma 
County; G. A. Brown, Judge pro tern. 

Rudolph TegeJer was convicted of murder 
and his punishment assessed at confinement 
In the penitentiary for life, and he appeals. 
BoTersed and remanded for new trial. 

Taylor, Pralett & Snigga, A a Omce, A. 
N. Munden, and B. G. McAdams, all of Okla- 
homa City, for appellant. Smith G. Matson, 
Asst Att7. Gen., and Sam H. Harris, for 
the State. 

FURlMAN, J. [1] First When this case 
was reached for trial, appellant requested the 
court to permit him to withdraw his plea of 
not guilty, and file a motion to quash and 
set aside the Indictment This motion was 
b7 the conrt overruled, and the motion to 
quash the Indictment which had been filed 
was stricken from the records, to all of 
which appellant duly excepted. 

^Hie motion to quash and set aside the 



Indictment contains 44 separate fntaeraphp, 
alleging that the grand jury which found 
the Indictment In this case was not organ* 
Ised as directed by law. There are a num< 
ber of good and safflcl>ait reasons why the 
trial court did not err in striking out and 
refusing to consider this motion. It Is only 
necessary to state one of these reasons, 
viz.: The territorial law ui>on which coun- 
sel rely had been repealed nearly two years 
before tliis indictment was presented. The 
indictment in this cause was presented by 
the irand Jury of the district court of Ok- 
lahoma county at the first term of said 
conrt after the Incoming of statehood In 
1907. The act of the legislature of the 
territory of Oklahoma directing the man- 
ner in wbl(di grand juries should be Im- 
paneled was expressly repealed by the act 
of February 9, 1906, of the Congress of die 
United States. See Federal Statutes An- 
notated, Supplement 1909, p. 327; Act Feb. 
9, 1906, c. 155, 34 Stat 11. So It appears that 
the statute upon which counsel rely had been 
repealed nearly five years b^ore the motion 
was filed, and nearly two years before the 
indictment was presented. If counsd had 
Investigated this question thoroughly, they 
would have sared themselves much Inventive 
llibor in thinking up reasons why the law 
had not been literally complied with, tat 
this court has twice passed upon this qnes> 
tion and construed the act of Congress of 
February 0, 1906. In the case of Reed T. 
Territory of Okl., 1 Okl. Cr. 481, 98 Pac. 
583, 129 Am. St Rep. 861, this conrt held 
that a deputy clerk may perform the mere- 
ly ministerial duties directed by this act of 
Congress to be performed by the dark of 
the district court In the matter of recording 
the list of the jurors upon the journals of the 
court, and certifying to the correctness 
thereof. 

In the case of Price r. Territory, 1 OkL 
Gr. 608, 99 Pac 167, this court In constm- 
Ing this act of Congress held that It was not 
error for the trial court to OTerrule a chal- 
lenge to the entire panel of the grand jury 
because the grand jury was selected after 
the commencement of the term of the dis- 
trict court at which the Indictment com- 
plained of was returned, instead of before 
the commencement of such term, as provid- 
ed by this act of Congress, and that the pro- 
visions of the act as to the time of the selec- 
tion of the grand Jury were directory only. 
These opinions have never been questioned, 
and win be found quoted in the Supplement 
of 1909 of the Federal Statutes Annotated, 
on page 828. All of the decisions dted by 
counsel for appellant were in cases where 
the indictments in question were presented by 
grand Juries before the repeal of the territo- 
rial law. They therefore have no reference 
to the law existing at the incoming of state- 
hood. This court Is committed to the doc- 
trine that where there has heea a substantial 
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«(»np?Iaiicft wltb the law wltb reference to 
the selection of a grand Jury, and where no 
Injury la shown to a defendant, a motion to 
quash the Indictment npon the grounds relied 
Upon in this case should be denied. It la 
nowhere contended In the brief of counsel 
for appellant that there was a failure to eomr 
ply substantially with the requirements of 
the act of Congress of 1896 which was in 
force when this Indictment was presented in 
the matter of impaneling the grand Jury. 
The trial court, therefore, did not err in 
striking from the record the motion to aet 
aside the indictment 

In addition to this, the court had the 
Tight to refuse p^mlssion to withdraw the 
plea of not gull^. The statutes on this 
subject are speciflc and reasonable. The fall- 
ore of a defendant to file a motion to set 
aside an indictment at the proper time can- 
not reasonably be said to give him the right 
to file such a motion at any time upon the 
ground that the facts stated in such motion 
were not previously known to one of bis 
attorneys when appellant had had for years 
a number of other attorneys employed in 
his defense. Even if the motion now under 
consideration had been good upon its face, 
it was discretionary with the court to per- 
mit the withdrawal of the plea and a con- 
fiideratlon of the motion. This Is not an 
open question in Oklahoma. See Hunter v. 
State, S Okl. Cr. 533, 107 Pac. 444; Weath- 
erholt T. State, 131 Paa 185, decided at the 
present term. The views .expressed in these 
cases are without exception sustained by 
the authorities. 

In the case of State r. Lamon, 10 N. 0. 
175, the Supreme Court of that state said: 
"It is complained of that the prisoner moved 
the court for leave to withdraw tils plea of 
not guilty, and to plead in abatement, or 
to add a pica in abatement, to the plea of 
hot guilty, which the court refused. This, 
however, was a subject altogether with the 
discretion of the court, and could not be 
idaimed as a matter of right, for, when the 
prisoner had once pleaded, he was bound 
to abide by the defense he bad chosen. An 
act done in the exercise of a legal discretion 
la not tlie subject of appeal to this court." 
In the case of Richards v. State, 82 Wis. 172, 
61 N. W. 652, the Supreme Court of Wiscon- 
sin said: "Assuming (but not deciding) that 
there was a failure or omission of a legal 
examination, the accused waived the same by 
pleading to the merits before he offered or 
attempted to Interpose the plea la abatement 
His application, after such waiver, for leave 
to withdraw his plea in bar, and to inter- 
pose sudt plea in abatement was therefore 
addressed to the sound discretion of t3ie 
circuit court and the refusal of the court 
to grant such leave cannot properly be held 
erroneons, unless there was a clear abuse 
of discretion involved in the roling. Oon- 
siderlng that the application was delayed un- 
til the cause was called for trial and the 



prosecution had btfen put to tbe ezpenss o& 
preparing for trial, and considering also that, 
had the application been granted, and bad 
Judgment gone for tiie accused on the dilator/ 
plea, it would not have barred — ^presumably 
would not have prevented — the institution of 
another prosecution for the same crime, we 
are unable to say that the denial of tbe ap- 
plication was an abuse of discretion. On 
tbe contrary, under tbe circumstances of the 
case^ we think it was a very proper exercise 
of its discretion by the circuit court" In 
12 Cyc. Pl 300, tbe l^w on this subject ia 
stated as follows: "It ia wholly in the dis- 
cretion of the court whether a plea ot any 
sort may be withdrawn. Permission may 
always be granted, but, unless an abuse of 
discretion is shown, the refusal to permit 
the withdrawal of a plea is not error." See, 
also, the following authorities: State t. Co1« 
Iyer, 17 Nev. 275, 30 Pac. 891; Adams v. 
State, 28 Fla. 611, 10 South. 106; Mills r. 
State, 78 Md. 274, 26 AU. 229; Early ▼. 
Commonwealth, 86 Va. 921, 11 S. B. 705; 
People V. Allen, 43 N. Y. 28. 

In this case the plea interposed was pure> 
ly dilatory. If it had been sustained. It 
would not have barred or prevented the pres- 
entation of another indictment against ap- 
pellant by the grand Jury of Oklahoma coun- 
ty. Under all of tbe circumstances, we think 
that, even if the motion had been good U|)on 
its face, the ruling of tbe trial court was • 
proper exercise of discretion. 

[2] Second. Appellant filed a motion for a 
change of venue, in which It was alleged 
that the minds of tbe inhabitants of Okla- 
homa county were so prejudiced against ap- 
pellant that be could not receive a fair and 
impartial trial in said county. Ttiis moti<»i 
was duly sworn to by appellant It was 
8un>orted by tbe affidavits of five compurga- 
tors. In reply to this motion, the state filed 
tbe affidavits of 104 citizens of Oklahoma 
county, in each of which It was stated tbat 
there was no such feeling or prejudice against 
appellant In Oklahoma county as would pre- 
vent him from having a fair and impartial 
trial before a Jury of said county. Section 
28, WilUams' Const ot Okl., provides that 
tbe venue of a criminal case may be chang- 
ed to some other county of tbe state on tbe 
application of the accused. Section 6766, 
Comp. Laws 1909, among other things, pro- 
vides tbat a change of venue may be had 
on tbe application of tbe defendant by peti- 
tion, setting forth tbe facts verified by af- 
fidavit, supported by tbe affidavits of at 
least three credible persons who reside in 
said county. It further provides tbat tbe 
county attorney may Introduce counter af- 
fidavits "to show tbat tbe persons making 
affidavits in support of tbe application for 
a change of venue are not credible persons, 
and tbat a change is not necessary." Un- 
der this statutet the state may file counter 
affidavits stating any fact or facts that would 
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show that a dtan^ of Venae was not necee- 
sary. If ttie court Is of the opinion upon 
an inspection of the affidavits filed in sup- 
port of and in opposition to a motion for 
a <^ange of venue that a cliange of venue 
^onld not be granted, tbea it sbonld be so 
ordered; but, if the court is not satisfied 
on this question, It may have all of the 
parties making these affidavits on both sides 
and such other persons as the court may tliink 
proper sworn as witnesses and examined 
in open covrt touching the matter in contro- 
versy. The presumption of law is that a de- 
fendant can get a fair and impartial trial 
in the county in which the offense was com- 
mitted, and, if this is not true, the burden 
is upon the defendant to establish his right 
to a change of venue. The granting of a 
change of venue is by the Constitution and 
statute made discretionary with the trial 
court, and this court will not reverse a rul- 
ing oif the trial court denying an application 
for a change of venue, unless it is made 
clearly to appear that there has been such 
an abuse of this discretion as to amount 
practically to a denial of justice. By abuse 
of discretion Is meant a clearly erroneous 
conclusion and Judgment ; one that is clear- 
ly against the logic and effect of the facts 
presented in support of and against the ap- 
plication. Whatever the decisions in other 
states may be, this is not an open question 
in Oklahoma. See Starr v. State, 5 Okl. 
Or. 440, 115 Pac. 356; Tomer v. State, 4 
Okl. Or. 164, 111 Pac. 988; Black v. State, 
3 Okl. Or. 647, lOT Pac. 524; Johnson v. 
State, 1 OU. Cr. 321, 97 Pac. 1069, 18 Ann. 
Gas. 300. 

[3] Third. Appellant complains at the ac- 
tion of the trial court in overruling his chal- 
lenge to a number of the jurors. Section 14, 
Williams' Const of Okl., is as follows: "The 
courts of justice of the state shall be oi>eo 
to every person, and speedy and certain rem- 
edy afforded for every wrong and for every 
injury to person, property, or reputation; 
and right and Justice shall be administered 
without sale, denial, delay, or prejudice." 
Section 28, Williams' Const, of OkL, among 
other things, provides: "In all criminal 
prosecutions the accused shall have the right 
to a speedy and public trial by an impartial 
Jury of the county in which the crime shall 
have been committed." These two sections 
of our Constitution constitute the paramount 
law which must control in the selection of 
Juries and the conduct of all criminal trials 
in the state of Oklahoma. Any act of the 
Legislature with reference to the conduct 
of criminal cases, and the qualiflcations of 
jurors must be construed in connection with 
and in subordination to these two provisions 
of our Constitution. Justice must be ad- 
ministered without prejudice, and the ju- 
ries in criminal cases must be impartial in 
the courts of Oklahoma, is the express and 
imperative mandate of our Constitution, and 



by this BUindate we are boimd, It matters ' 
not what our individual views may be or 
what any other court may have decided. ' 
Tbie is the end of the matter, and dints out 
all discussion so far as the courts of Okla- 
homa are concerned. The words "prejudice" 
and "impartial" have no narrow, technical 
meaning In a legal sense, but are words 
commonly used in the everyday affairs of 
life, and their meaning is well understood 
by all perscms of ordinary intelligence. Web- 
ster's New Intematloaal Dictionary defines 
"prejudice" as "an opinion or judgment form- 
ed beforehand, or without due examination; 
a prejudgment" It therefore necessarily 
follows from this that justice is not ad- 
miniatered without prejudice where the jury 
have prejudged the matters of fact sub- 
mitted to them for determination. Web- 
ster's New International Dictionary defines 
"impartial" as "not favoring one more than 
another; treating all alike; unbiased, eq- 
uitable, fair, and just" It therefore neces- 
sarily follows that, if a Jnror favors one 
side in a criminal case more than the other, 
such juror is not "ImpaitlaL" 

This interpretation of the two inrovlsions 
of the Constitution above quoted is not only 
in harmony with common sense and justice^ 
but it is BUKwrted by the great weight at 
legal authority. We will only dte a few of 
the decided cases. "Prejudice" is preposses- 
sion; judgment formed beforehand without 
examination. HudgUis v. State, 2 Ga. (2 Kel- 
ly) 173, 176. "Prejudice" means prejudg- 
ment, Judgment beforehand; and such is its 
meaning when applied to a juror. State t. 
Anderson, 14 Hont 641, 645, 87 Pac. 1. 
"Prejudice" means a in-ejudglng of a case 
from any cause. It means a settled and fixed 
opinion, either as to the guilt or innoceooe 
of an accused, no matter from what cause 
that opinion is derived or upon what it is 
based, whether from rumor, hearsay, news- 
paper report or evidence upon a former trial, 
or from anything else, if it is fixed and set- 
tled. Hinkle v. State, 94 Oa. 595, 597, 21 S. 
B. 695, eOO. The word "prejudice," as used 
in Code Cr. Proc. art 678, providing for a 
change of venue when th^e exists so great 
a prejudice against the accused as to pre- 
clude a fair trial, refers to a prejudice which 
may exist, either as against the accused him- 
self, or by reason of a prejudgment of his 
cause. Randle v. State, 34 Tex. Cr. K. 43, 
57, 28 8. W. 953, 954. "Prejudice," as used 
with respect to veniremen, means the same 
as prejudgment; that is, one who has pre- 
judged a person's guilt of the accusation 
charged against him has a prejudice against 
such person. Randle v. State, 34 Tex. Cr. 
R. 43, 28 S. W. 953, citing approvingly in 
Faulkner v. State, 43 Tex. Cr. R. 311, 65 
S. W. 1098, 1005. The word "prejudice" in 
a statute making the prejudice of a juror 
a ground of challenge "seems to imply near- 
ly the same thing as 'opinion,* a prejudgment 
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of the caae, and not necessarily an ^unlty 
or ill wlU against either party. The statute 
Intended to exclude any person wbo had made 
up his mind or formed the judgment In ad- 
vance in favor of either side." Common- 
vrealth v. Webster, 69 Mass. (5 Cnsh.) 295, 
297, 52 Am. Dec. 711. "Prejudice" means 
prejudgment, judgment beforehand. State 
V. Anderson, 14 Mont 641, 37 Pac. 1. "Ac- 
cording to the definition of our standard 
lexicographers, a man who is impartial is one 
who is not biased in favor of one party more 
than another; who is indifferent, unpreju- 
diced, disinterested; as an impartial judge 
or arbitrator. The primary Idea contained 
in this definition is freedom from personal 
bias, Indifference between the parties as per- 
sons; not prejudiced against one or the 
other; disinterested as between them." Ba- 
son V. State, 65 Tenn. (6 Baxt.) 466, 469. 
"Impartiar' means not partial; not favoring 
one party more than another; unprejudiced; 
disinterested; equitable; jnst. Randle v. 
State, 34 Tex. Cr. B, 43, 28 S. W. 953, citing 
Webst. Diet; Curry v. State, 5 Neb. 412, 413; 
Thompson v. Beacon Valley Rubber Co., 66 
Conn. 493, 498, 16 Atl. 654; Cole v. Curtis, 
16 Minn. 182, 194 (Gil. 161). "A Juror, to be 
impartial, must, to use the language of Lord 
Coke, be IndlfFerent as he stands unsworn." 
Reynolds v. United States, 98 U. S. 145, 164, 
25 L. Ed. 244 (quoting Co. Utt. 155b). "As 
used in Con^t S 9, art. 1, securing to the 
accused in all criminal prosecutions a public 
trial by an impartial jury, the word is not 
used exclusively In its primary sense, but in 
its secondary or more general sense, as free- 
dom from any bias, or indifference or dis- 
interestedness. An impartial juror is one 
who enters the box indifferent In feeling and 
in opinion." Eason v. State, 65 Tenn. (6 
Baxt) 466, 469. "The constitutional guaran- 
ty that in all criminal prosecutions the ac- 
cused shall have the right of trial by an 
Impartial jury means a jury not biased in 
favor of one party more than another; in- 
different; unprejudiced; disinterested. This 
right to have an impartial jury cannot be 
abridged, and therefore the body of the triers 
should be composed of men indifferent be- 
tween the parties, and otherwise capable of 
discharging the duty of jurors. Whether in 
the practical administration of justice the 
right is infringed is necessarily a judicial 
question, and whether, In a particular case, 
a proposed juror has the state of mind 
which will render him impartial. Is a ques- 
tion of fact which it Is the duty of the court 
trying the case to decide." Curry v. State, 
5 Neb. 412, 413. " 'Impartial,' as applied to a 
jury, means not favoring a party or an indi- 
vidual because of the emotions of the human 
mind, heart, or affections. It means that, 
to be Impartial, the party, his cause, or the 
issues involved in his cause, should not, must 
not, be prejudged." Randle v. State, 34 
Tex. Cr. R. 43, 08, 28 S. W. 053, 954. With 



this explanation and construction of the provi- 
sions of our Constitution governing this mat' 
ter we will now consider our statutory provi- 
sions. Section 6814, Comp. Laws 1909, is aa 
follows: "In a challenge for implied bias, 
one or more of the causes stated in the 
second preceding sections must be alleged. 
In a challenge for actual bias the cause 
stated in the second subdivision of the third 
preceding section must be alleged; bnt no 
person shall be disqualified as a juror by rea- 
son of having formed or expressed an opinloa 
upon the matter or cause to be submitted to 
such jury, founded upon rumor; statemraita 
In public Journals, or common notoriety; 
provided It appears to the court, upon bia 
declaration, under oath or otherwise, that he 
can and will, notwithstanding such opinion, 
act impartially and fairly upon the matters 
to be submitted to him. The challenge may 
be oral, but must be entered upon the min- 
utes of the court" It will be seen from an 
examination of this section of our statute 
that any juror wbo has formed or expressed 
an opinion from any source whatever upon 
the matter or cause to be submitted to him 
is prmta facte disqualified, unless It appears 
to the court that such juror can and will, 
mwwithstaudlng such opinion, act Impartially 
and fairly upon the matter to be submitted 
to him. 

In the early case of Johnson ^ State, 1 
OkL Cr. 343, 97 Pac. 1068, 18 Ann. Cas. 300, 
this provision of our statute was construed 
in connection with the provision of our Con- 
stitution aa follows: "But the enumerated 
causes of challenge in the statute are not ex- 
clusive of all others not enumerated. When 
the juror has any opinion as to the guilt of 
the defendant, it matters not how this opin- 
ion was formed, the closing paragraph of the 
statute provides that it must appear to the 
court that the juror can and will act fairly 
and impartially in the case. But, if this pro- 
vision was not in the statute, we would be 
forced to place this construction upon the 
first part of the statute, because section 29 
of our Constitution (Bunn's Ed.) is in this 
language: 'In all criminal prosecutions, the 
accused shall have the right to a speedy and 
public trial by an impartial Jury.' Const 
art 2, I 20. Any statute which would even 
tend to deprive a defendant of a trial by an 
impartial jury would be unconstitutional and 
void. Although a Juror may know absolutely 
nothing about the facts of the case, and may 
not have the slightest opinion as to the guilt 
of the defendant, yet, if from any canae or 
upon any ground It appears to the trial court 
that the Juror is biased or prejudiced against 
the defendant it cannot be said that he 
would be a fair and Impartial Juror, and he 
should be excluded from the jury ; otherwise 
the Constitution of the state would be disre- 
garded and trampled upon. The trial court 
should resolve all doubts upon tills matter in 
favor of the defendant Upon the other 
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haad, wbes no personal, class, or race bias 
or prejudice appears to exist In the mind of 
tbe Juror against the defendant, but it does 
appear that from rumor, or reading the pub- 
lic press, or from notorlet}', tbe Juror has an 
opinion as to tbe guilt of tbe defendant, but 
tbat such opinion will not combat the testi- 
mony or resist its force, and tbe court is 
satisfied that tbe Juror can and wUl lay this 
opinion aside, and base bis verdict alone up- 
on the testimony of tbe witnesses and the 
instructions of the court, then tbe Juror is 
competent. To our minds this is tbe duly 
rational construction which can be placed up- 
on our statute." Whenever upon tbe exam- 
ination of a Juror it appears tbat he has an 
opinion as to the guilt or Innocence of tbe 
accused, or whenever the fairness and Im- 
partiality of such Juror is called in question, 
the trial court must be clearly satisfied tbat 
such Juror Is fair and impartial, and that 
such opinion will not in any manner influ- 
ence such Juror in considering tbe testimony 
and arriving at his verdict, and it is the duty 
of the trial court to resolve all doubts on this 
question in favor of the accused ; otherwise 
tbe constitutional provisions hereinbefore 
quoted would become idle and nugatory. 

In the case of Scribner v. State, 3 Okl. Cr 
610, 108 Pac. 426, 35 L. R. A. (N. S.) 985, 
in an opinion by Judge Owen, this court 
said: "It has been urged in this case that 
on tbe evidence produced the jury could not 
have returned other than a verdict of guilty, 
and therefore the defendant was not preju- 
diced by reason of tbe fact tbat some of the 
Jurors had formed an opinion as to his guilt. 
As to whether a different verdict could not 
have been returned on tbe evidence we are 
not called upon to decide. We might con- 
cede that such is true; that being true, we 
cannot agree that the defendant was not de- 
prived of the rights guaranteed to him under 
our Constitution. The fact remains that this 
Jury fixed bis punishment at death. In de- 
termining this case, although the evidence 
may show the defendant guilty beyond all 
peradventure of a doubt, and sufficient to 
support a verdict with the death penalty, we 
must nevertheless set a precedent under 
which a perfectly innocent man may be tried 
and have preserved to him bis constitutional 
rights of the presumption of innocence and 
a trial before an impartial Jury, if a juror 
has prejudged the guilt of the defendant be- 
fore hearing the sworn testimony, then it 
cannot be said that tbe defendant had a trial 
before an impartial Jury. It Is a physical 
Impossibility for a Juror, who lias an opin- 
ion based on what he ha.s understood to be 
the facts in the case, to.woij!h tlie evidence 
as though he had never heard of the case, 
and had not already made up his mind. He 
may have an earnest and conscientious desire 
to do so and to deal out exact justice, but 
he will unconsciously attach a greater w^elght 
to tbe evidence .which conforms to his pre- 
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conceived opinion than. he would otherwise 
do. He is not in that frame of mind which 
the Constitution contemplates, and which is 
necessary to enable him to fairly and impar- 
tially judge as to tbe weight to be given to 
tbe evidence of each witness appearing be- 
fore blm. The determination of the qualifi- 
cations of a Juror is a matter addressed to 
the discretion of the trial court, and tbe 
question to be determined here is w^hetber 
tbe trial court in this case abused this dis- 
cretion, to the prejudice of tbe defendant 
After a careful review of tbe numerous au- 
thorities called to our attention by the coun- 
sel in tbe case, and those which we have been 
able to find by our own efforts, we are con- 
vinced that the court did abuse such discre- 
tion to the prejudice of the defendant. Tbe 
principle that every reasonable doubt must 
be resolved in favor of the defendant applies 
in this instance as well as to the evidence 
offered before the Jury on the final trial. 
The evidence offered as to the qualifications 
of tbe Jurors enters into and becomes a ma- 
terial part of tbe trial, as much so as the 
evidence offered 'by tbe witnesses on the part 
of the state, and in this case the trial court 
should have resolved that doubt in favor of 
tbe defendant, and sustained his cliallenge 
for cause to these jurors." 

In the case of Turner v. State, 4 Okl. Cr. 
164, 111 Pac. 988, in an opinion by Judge 
Doyle, this court reaffirmed the doctrine an- 
nounced In the case of Johnson v. State, su- 
pra, and in the case of Scribner v. State, 
supra. After quoting from Johnson's and 
Scribner's cases, Judge Doyle said: "Under 
tbe statute, an opinion formed or expressed 
as to the guilt or innocence of the defendant 
founded upon rumor or newspaper reports 
does not disqualify a Juror, provided it ap- 
pears to the court, upon the declaration of 
said Juror, he can and will, notwithstanding 
such opinion, act impartially and fairly upon 
tbe law and evidence. As we construe the 
statute, the competency of a Juror is a ques- 
tion of fact to be determined by tbe court 
In the exercise of a sound discretion and con- 
stitutes a legislative definition of tbe con- 
stitutional provision; however, it cannot be 
regarded as changing in any degree the es- 
sential qualUicatious which jurors must pos- 
sess. It merely furnishes a.<est by which 
those qualifications are to be determined. It 
makes the declaration of the juror, 'that be 
can niul will, notwithstanding such opinion, 
act iuipartinlly and fairly uiwn the matters 
to be submitted to him, competent, as bear- 
ing upon the question of his impartiality, 
and requires the court to consider such dec- 
laration, when so made.' The statute does 
not attempt to determine what shall be tbe 
proliutive force of the declaration of tbe Ju- 
ror, or how far it shall have the effect of 
relieving him on the qualification arising 
from such an opinion. The declaration when 
so made is evidence to be received and glv- 
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en such weight as, under all circumstances 
appearing, It Is felrly and jnstly entitled to. 
Before It can operate to remove the disquall- 
flcatlon, the court must be satisfied of its 
truth, and that question Is left to be de- 
termined from all the facts and drcumstanc- 
es appearing from his examination upon the 
voir dire. In the case of Coughlin v. People, 
144 111. 140, 33 N. B. 1, 19 L. B. A. 67, a 
similar statute was construed. Chief Justice 
Bailey, rendering the opinion of the court, in 
part said: 'In the review of the authorities 
we have already made, it lias sufficiently ap- 
peared that where the opinion of the Juror 
is only slight or transient, or la hypotheti- 
cal, very considerable reliance Is placed upon 
his statement under oath that his opinion is 
not of such character as will Interfere with 
his action as a Juror. Indeed, where the 
opinion Is shown to be of that character, 
such statement is usually one of the most 
satisfactory tests of the Juror's Impartiality. 
But the holding of this and other courts Is 
substantially uniform that, where It Is once 
shown that there exists In the mind of the 
Juror at the time he Is called to the Jury box 
a fixed and positive opinion as to the mer- 
its of the case, or as to the guilt or inno- 
cence of the defendant he Is called to try, 
his statement that, notwithstauding such 
opinion, he can render a fair and impartial 
verdict according to the law and the evidence, 
has little if any tendency to establish his 
impartiality. This is so because a juror 
who Is shown to have in his mind a fixed 
and positive opinion as to the guilt or inno- 
cence of the accused is not impartial, as a 
matter of fact, to say nothing of those legal 
conclusions which formerly prevailed, and 
which would still prevail, if the statute were 
not in existence. Ills statement that be can 
render a fair and Impartial verdict does not 
tend to show that he Is not partial, since it 
does not tend to show the nonexistence of 
the fixed and decided opinion to which he 
had already confessed. It merely tends to 
show that the Juror, while admitting that he 
has prejiuliied the prisoner's guilt, believes 
in his ability to act as though he had not 
(lone .so, or that, while admitting his actual 
iiarfialiiy, he believes in his ability to act 
as tliouKli he were ii»i>arttal. It being con- 
s imtly kei)t in mind that the fact to be 
proved by the Juror's answer is that he is 
impartial in the constitutional sense of the 
w<-rd. it is difficult to see how, after a Juror 
has avowed a fixed and settled opinion as 
to the prisoner's Riiilt, a court can be legally 
satisfied of the truth of his answer that he 
can render a fair and impartial verdict, or 
find therefrom that he has the qualifications 
of impartialit.v, as required by the Constitu- 
tion.' The fact in the present case that the 
Juror was posse.ssed of an opinion that the 
defendant was guilty, and that this opin- 
ion was based upon the statements of the 
two principal witnesses for the state, whose 



' names appear as the first indorsed upon the 
indictment, and upon whose testimony Ox 
state expected to prove Its case, was clearly 
sufilcient to render the juror Incompetrat, 
and we believe that the court below erred 
in overruling the d^endant's challenge for 
cause to the juror Blackburn." 

Let na now apply the principles of law 
hereinbefore stated to the question now lie- 
fore us. We only deem it necessary to dis- 
cuss the objections made to J. B. Johns, who 
acted as foreman of the Jury. He frankly 
stated in answer to the first question that 
be bad formed an opinion as to the gniUt or 
Innocence of the defendant; that he was 
present for a short time at one of the for- 
mer trials of the defendant: that it was 
IMsslble that he may have talked with some 
of the witnesses in the case, but that he was 
positive he had talked with other parties 
who detailed to him the purported evidence 
in the case, and that he had read accounts 
of this matter in the newspapers; that evi- 
dence might change the opinion which he 
had as to the guilt or innocence of the de- 
fendaut, provided such evidence was suffi- 
cient to overcome it; that, if selected as a 
Juror, it would be his duly to try the case 
under the instructions of the court and from 
the evidence beard upon the witness stand; 
that, if such evidence was sufficient, it would 
change the opinion which he then had as to 
the guilt or innocence of the defendant. 

On cross-examination by counsel for ap- 
pellant the record contains the following 
questions and answers: 

"Q. All right; now we will get at it this 
way. Tou have an opinion now as to this 
man's guilt or innocence, haven't you? A. 
Yes, sir. Q. You are standing now on one 
side of this question, aren't you? A. Tes, 
sir. Q. Now, If you are sworn as a juror, 
you would go into the Jury box having that 
opinion, wouldn't you? A. Yes, sir. Q. And 
you say it wouM require strong evidence to 
remove that opinion? A. Sufficient Q. Yes. 
If what you hear here on the witness stand 
is in harmony with what you heard before 
going into the Jury box, that opinion never 
would be changed, would It? A. Unless sub- 
setjuent evidence would change it. Q. Well, 
now; catch my question, Mr. Johns. I thin); 
you understand it fully. If what you hear 
here on the witness stand In this case is in 
harmony, and not in coutlict with what yon 
have heard in the past, that opinion would 
not be changed when you would go to make 
up your verdict, would It? A. No, sir. 
♦ • • Q. Now, Mr. Johns, so I can ex- 
plain to you. Now, taking for granted that 
your opinion is one way or the other, that 
the defendant is guilty or that he is Inno- 
cent, now, I will give you the two proposi- 
tions so you can thoroughly understand 
them, and don't answer the first until I give 
yon the second. If you should be selected as 
8 juror in this case, if that opinion is tliat 
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the dtf«ndant te goUtr. U would require 
1«M CTldence upon tbe part of tbe state for 
yoa to eonrlet blm than It would If yon did 
not taafs the opinion you bave, and, If yon 
beUeve him Innooent, It would reqnlre great- 
er evldenee upon the part of the state for 
yon to convict him than if you did not have 
that opinion. Tonr answer 'Yes' or 'No' 
Just with the two proposltlona togetlier. A. 
tea; I think that would be the right an- 
swer, if I understand the question correctly. 
Q. In other words, you would go in tliere 
with a fixed opinion in your mind that would 
require strong proof to remove it? A. I 
think so; yes, sir. Q. Ton have no doubt 
about that, Irnve you? A. None In the world. 

"Mr. Froiett: Challenge the juror for 
cause. 

•■Examined by the Court: "Q. Did you 
ever sit on the trial of a felony ease, Mr. 
Johns? A. No, sir. Q. If you are selected 
as a Juror, you would be required and In- 
structed to try the case and arrive at your 
verdict alone upon tbe evidence adduced in 
this case, under tbe instructions of tbe court 
as to what tbe law is ; that the defendant Is 
presumed to be Innocent uutU hi* guilt is 
established by competent evidence beyond a 
reasonable doubt, and in tbe event you have 
a reasonable doubt, after you have heard all 
tbe evidence, then you must acquit Mm , 
Now, if you were taken on tbe jury In this 
case, after you have heard the evidence, and 
sworn to try the case according to the evi- 
dence, could you do that and would you do 
It, uninfluenced in any degree by what you 
have read in tbe newspapers, o,r the opinion 
you have formed, or would you be iufiuenced 
In arriving at your verdict by that opinion 
or those newspaper reports? A. 1 would be 
inflnenced ; my mind would be influenced un- 
til changed by evidence to influence It; it 
would have no more effect than if I had not 
that knowledge or mind made up until it 
was changed by evidence that I was satisfled. 
Q. Well, you understand that, if you are 
taken as a juror, you are to try the case upon 
the evidence? A. Yes, sir. Q. Not upon 
what your personal idea might be. It would 
be your duty to Ignore them — disregard 
thJm — ^tt would not make any difference 
which way it is, and to try the case alone up- 
on the evidence and base your verdict alone 
from the evidence heard, disregarding al- 
together what you have read or the opinion 
yon have formed therein. A. Yes, sir. Q. 
Now, the question is, could you do that? 
A. 1 certainly could and certainly would. 
Q. You feel that you conld and yon would? 
A. Y«8, Sir. Q. Have you any doubt at all 
about your ability now to wholly disregard 
tbe (pinion you have formed, and what you 
have read in the newspapers and return 
your verdict, if selected as a juror, alone up- 
on the evidence heard here and submitted 
xtn&er the mlea of the court? A I could. 
Q. Have you any doubt at all about your 
•bUity to do that? A. None ia the world." 



The court held the juror competent and 
overruled appellant's challenge, to which 
anteUant excepted and the juror was duly 
sworn. 

This jurm testified positively that he then 
stood on one side of the case, and that be 
had in his mind « fixed opinion as to the 
g«dlt of the appellant, which it would take 
strong evidence to remova Wben asked as 
to whether be had any doubt about that, his 
empbatie reply was, "None In the world." 
Neither of tbeee statements were ever 
modified by him. Oonsiderlng tbe entire eX' 
aminatlon of this juror in connection with 
all of the facts whldi are presented by this 
record, and the effect Is the same as If tbe 
juror bad testified that he had a fixed 
opinion that appellant vras guilty which it 
would take strong evidence to remove, and 
that the juror was then on one side of tbe 
case. With what show of reason and truth 
can it be said that justice has been adminis- 
tered without prejudice? What is tbe duty 
of this court? To feel tbe public pulse or to 
vindicate tbe supremacy of the Constitution? 
As is well said by Judge Doyle in Turner's 
case, supra: "But it may be said that tbe 
Juror stated upon his voir dire that he had 
no bias or prejudice against tbe defendant, 
and that he could try tbe case fairly and Im- 
partially, and notwithstanding his opinion 
be would be governed exclusively by the 
evidence In the case and the instructions of 
the court, regardless as to what Carters had 
said. These statements were made in re- 
sponse to leading questions by tbe court, 
which questions were objected to by tbe de- 
fendant. In tbe case of State v. Otto, 61 
Kan. 58, 58 Fac 993, Justice Smith, deliver- 
ing the opinion of tbe court, used this lan- 
guage: 'It is the duty of the coivt, imposed 
both by statute and by tbe principles of 
natural justice, to stand as a vigilant guard 
over the jury box, to the end that bias, preju- 
dice, and preconceived opinions do not enter. 
It is better that the first impression of a 
case come from the testimony of the witness- 
es after tbe jurors are sworn to try the case. 
While there Is recognized In tbe law a dis- 
tinction between an impression and an opin- 
ion, yet there is so little difference between 
the two, and the step so short from one to the 
other that courts should be certain that a 
juror's mind which is possessed of the one 
has received It with pressure too weak to 
break over the dividing line.' The juror was 
probably sincere in bis answers to the ques- 
tions propounded, and he probably would 
make the same statements even though tbe 
questions were not leading, as he undoubted- 
ly and honestly beUeved that he could try the 
case impartially. Men are seldom consdons 
of being biased or prejudiced, or of being 
in such a condition of mind that they could 
not try any case Impartially." The fact that . 
said juror did testify In answer to questions 
from the court that if selected as a juror 
be oould and would wboUy disregard such 
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opinion, and base bis verdict alone upon the 
testimony and the charge of tbe court, did 
not in our Judgment do away with and de- 
stroy the effect of his previous testimony; 
for, if It did, tbe Juror would then become 
tbe Judge of Us own qualifications. When 
a Juror states that be bas an opinion as to 
tbe guilt of tbe defendant, be is not made 
ccKnpetent to sit in tbe case merely because 
he may have stated that be can and will 
lay aside this opinion if taken on tbe Jury 
and give the defendant a fair and impartial 
trial, and be governed alone in making up 
bis verdict by the testimony of the witnesses 
and the charge of the court. No man is a 
competent Judge of his own impartiality and 
of his own freedom from prejudice. No 
statute can clothe a Juror with such Judicial 
discretion and power. The competency of a 
Juror is to be decided by the court, who is 
not bound by the answers made by such 
Juror. It is tbe Judge, and not the Juror, 
who is charged with the duty of passing up- 
on tbe competency of the Juror, and in the 
discharge of this duty the Judge may liave 
recourse to any other means of information 
within his power. In fact, he should care- 
fully investigate every source which would 
be calculated to throw any light upon the 
competency of the Juror, and, if upon such 
investigation it does not clearly appear that 
such Juror is competent, he should be ex- 
cluded. 

In this case tbe record shows that there bad 
been three previous trials resulting from the 
death of James R. Meadows; that appellant 
had been tried twice, and Mrs. J. R. Mead- 
ows had been tried once; that full reports of 
the testimony and proceedings of these trials 
bad been published in the Dally Oklahoman, 
a newspaper of large circulation and great 
influence; that as a result of these trials 
and publications more or less prejudice ex- 
isted in tbe minds of a number of people 
against appellant which had resulted in a 
motion for a change of venue. While these 
things did not make It impossible for appel- 
lant to obtain a fair and impartial trial in 
Oklahoma county, yet they should have caus- 
ed the trial Judge to exercise tbe greatest 
caution in passing upon the qualiflcations of 
Jurors to see that no one who had prejudged 
appellant should sit upon the Jury. The fact 
that a Juror bad formed or expressed an 
opinion as to the guilt of appellant would not 
necessarily disqualify such Juror. The ques- 
tion to be inquired Into was as to whether 
or not this was a fixed opinion such as would 
place tbe Juror on one side or the other of 
tbe case. A mere impression or transitory 
iBcllnation of tbe mind which would readily 
yield to evidence would not constitute a dis- 
qualifying opinion. Chief Justice Marshall 
of tbe Supreme Court of the United States 
in Burr's Trial, Fed. Oas. No. 14,684, correct- 
ly states tbe rule of law in such cases as fol- 
lows: "light impressions, which may fairly 



be presumed to yield to the testfanony that 
may be offered, which may leave tbe mind 
to a fair consideration of tbe testimony, ccw- 
stitute no sufficient objection to a Jaror, but 
those strong and deep impressions which 
close tbe mind against the testimony that 
may be oftered in opposition to them — ^which 
will combat that testimony, and resist its 
force — do constitute a sufficient objection to 
him." 

Tbe Juror Johns testified emphatically that 
he bad a fixed opinion as to the guilt of ap- 
pellant, which it would take strong evidence 
to remove, and that he was then upon one 
side of the case. Who can assert that this 
Juror was not in a condition In which bis 
mind would resist the testimony and combat 
its force? To hold tliat such a Juror was 
qualified would be to suspend those pro- 
visions of the Constitution which guarantee 
to every man charged with crime an Impar- 
tial trial and the administration of Justice 
without prejudice. This court possesses no 
such power, and bas no such inclination. 
The Constitution is not to be obeyed only 
when it is convenient to do so, and, when 
this is not convenient. It cannot be regarded 
as so much mere sentimental rubbish. It is 
our duty to give full and vital force to each 
and everj' provision of tbe Constitution which 
Is involved in a criminal trial. Tbe Constitu- 
tion should be literally construed in favor 
of the rights and liberties of the people, but 
should be strictly construed against usurpa- 
tions of authority and neglect of duty on tbe 
part of all officers from governor to constable. 

lEut it is claimed that upon an examination 
of the entire record it clearly appears that 
appellant Is guilty, and that the error of tbe 
trial court In this matter therefore becomes 
Immaterial and harmless. We heartily as- 
sent to the proposition that, when a defend- 
ant has been properly indicted and the evi- 
dence clearly shows that he is guilty, a con- 
viction should not be set aside on account 
of any error In matters of form or any tech- 
nicality or exception which did not deprive 
the defendant of some substantial right We 
have uniformly adhered to this rule, as oup 
decisions will show ; but it is an utter mis- 
conception of the doctrine of harmless error 
to suppose that, where a defendant bas been 
deprived of a substantial right, such error 
was or could be harmless. The Constitution 
of Oklahoma and the Constitution of tbe 
United States declares that no person 
shall be deprived of life, liberty, or property 
without due process of law. There can be 
no such thing as due process of law in the 
trial of a case where tbe defendant has been 
deprived of a material constitntiooal right. 
We are not unmindful of the fact that ai>- 
pellant has been twice convicted for tbe mur- 
der of James R. Meadows. The first con- 
viction was set aside, because after overrul- 
ing a motion for a new trial, and before tbe 
case-made could be prepared and presented 
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to him for approval, Hon. X. O. IjOWo, who 
presided at the first trial, departed this life. 
There being no provision of law permitting 
the approval of a case-made by any other 
person than the judge who presided at the 
trial, appellant without fault on bis part was 
thereby deprived of his constitutional right 
to appeal upon a case-made. See Tegeler v. 
State, 3 Okl. Cr. 595, 107 Fac. 949, 139 Am. 
St. Rep. 976. There was a second trial, upon 
which the Jury disagreed. Upon the third 
trial appellant was again convicted of mur- 
der. So two Juries have said that appellant 
is guilty. The prosecution of this case has 
consumed much time and cost many thou- 
sand dollars to the people of the state of 
Oklahoma. We believe there should be an 
end to criminal cases, and that justice should 
be executed as sx>eedlly as possible. We also 
believe that the unnecessary reversal of con- 
victions of guilty men places an unjust burden 
Jn the matter of expense upon the people. 
Tor these reasons, we are loath to disturb this 
verdict, except upon the most grave and serl' 
ous grounds. But no court has the right to 
place a price upon or to elevate convenience 
and expense above Justice. Section 14, 
Williams' Const, of Oklahoma, declares that 
Justice shall be administered by the courts 
to every person without sale and without 
prejudice. In Oklahoma justice is not a lux- 
ury for the rich, but It is equally the right 
of the poor as of the rich, without regard to 
costs and trouble. It is the fundamental 
constitutional right of every citizen of Okla- 
homa to receive justice at the hands of the 
courts without sale and without prejudice, 
and in case of his indictment, to be tried by 
an impartial Jury. The members of this 
court would be both cowards and traitors 
If, influenced by public clamor, they denied 
these rights to the humblest, poorest, and 
most friendless person. It matters not how 
strong and influential the feeling against 
him might be. It is of far more importance 
to the free, intelllgeut, and justice-loving peo- 
ple of Oklahoma that the principles declared 
In their Constitution should remain Intact 
and be rigidly enforced, and that absolute 
fairness, impartiality, and justice should con- 
trol the action of their courts than it Is that 
one man, no matter bow guilty, should be 
convicted. If the substantial provisions of 
the Constitution may be disregarded in one 
case, they may be disregarded in all cases, 
and thus a precedent be established which 
would eventually result In arbitrary punish- 
ment, a consummation dangerous to Innocence, 
destructive to the harmony of the law and 
utterly inconsistent with our free institu- 
tions. 

For these reasons, we feel that we are 
without discretion in this case, and that it 
Is our plain duty to set aside this verdict and 
grant appellant a new trial for the errors 
hereinbefore pointed out. 



The questions presetted In the other as- 
signments of error will probably not arise 
upon a subsequent trial of this case. It is 
therefore not necessary that they should now 
be discussed. 

The Judgment of the lower court is re- 
versed, and the cause remanded for a new 
trial. 

ARMSTEONG, P. J., and DOXLE, J, con- 
cur. 



BISHOP V. STATE. 

(Criminal Court of Appeals of Oklahoma. April 

12, 1913.) 

(SyllalHU hy the Oowrt.) 

1. CamiNAX Law (§ 1159*)— AppeaI/— Suf- 
FiciBNCT OF Evidence. 

Where there is any evidence from which 
the jury could legitimately conclude that the 
defendant is guilty, a verdict will not be dis- 
turbed upon the grouad that it is contrary to 
the evidence. 

LEd. Note. — For other cases, see Criminal 
Law, Cent. Dig. ${ 8074r-3083; Dec Dig. { 
1159.*] 

2. Intoxicating Liqtjoks (| 236*)— Illeoal 
Sale— Internal Revenue License. 

Where a person applies for and obtains 
a United States internal revenue license to 
engage in the business of a retail liquor dealer 
at a given place, and thereby secures immunity 
from prosecution by the United States on ac- 
count of such sales, he cannot be beard to say, 
when prosecuted in a state court for violating 
its prohibitory liquor law, that he had no con- 
nection with the sale of such liquor at such 
place. 

[Ed. Note. — For other cases, see Intozicatmg 
Liquors, Cent Dig. §§ 300-322; Dec. Dig. { 

Appeal from Garfl^d County Court; Win- 
fleld Scott, Judge. 

E. Bishop was convicted of maintaining a 
place for the sale of Intoxicating liquors, 
and appeals. Affirmed. 

A. J. Jones, of Enid, for appellant O. J. 
Davenport, Asst Atty. Gen., for the State. 

FURMAN, J. Appellant, B. Bishop, and 
one Ollie Ostendorf were Jointly prosecuted 
by information, charged with the offense of 
keeping and maintaining a place, during 
the month of August, 1912, in the city of 
Enid, where spirituous, vinous, and malt 
liquors were kept with Intent to sell the 
same. A severance was requested, and ap- 
pellant was placed first upon trial and was 
convicted, and his punishment assessed at a 
flue of $500 and six months' confinement in 
the county Jail. 

[1, 2] But one question Is presented upon 
appeal, and that Is that the verdict is con- 
trary to the evidence. The testimony Is con- 
clusive that the place in question, alleged to 
have been kept by appellant and Ostendorf, 
was maintained and kept for the purpose of 
selling intoxicating liquors. The contention 
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of appellant Is tbat It was not shown that 
he had any connection therewith. It Is true 
that no witness testified tbat he ever saw 
the appellant at this place, but the state in- 
troduced a certified: copy of the records of 
the United States Internal revenue collector, 
showing that a United States iutemal reve- 
nue license was issued to E. Bishop, author- 
izing him to conduct the business of retail 
liquor dealer at the place and during the 
time named in the information. 

Under the United States Law (section 3233, 
Revised Statutes [U. S. Comp. St 1901, p. 
2091]), before the revenue collector issues 
a license, the person to whom it is issued 
must register with the collector his name, 
place of business, and, in case of a firm, the 
names of the several persons constituting the 
firm. We therefore have the right to assume 
that £. Bishop complied with this statute 
prior to the issuance of a license to him. 

Under the United States Law (section 3241, 
Revised Statutes [U. S. CompL St 1901, p. 
20911), when a person who has paid for the 
license desires to transfer the location of his 
business, he may do so ; but before changing 
the location he must make a new registration 
with the collector showing the change. 
When this Is done, the Internal revenue col- 
lector's office makes a record of this transfer. 

The certificate of the internal revenue col- 
lector in this case is dated January 28, 1913, 
and does not show any transfer under the 
license mentioned therein. But It Is contend- 
ed that there is no proof that appellant is 
the same person as E. Bishop to whom the 
license was Issued. In the motion for a 
change of venue It was stated that the name 
of appellant was Edward B. Bishop. From 
this it Is claimed that there Is a variance 
between the name mentioned in the Informa- 
tion and in the license and that of appellant. 
If the name of appellant had been improper- 
ly stated in the information, he might have 
had his true name entered of record. But he 
went to trial without objection under the 
name of E. Bishop, and it Is too late now for 
him to claim that there is a failure of evi- 
dence in this respect The law takes no no- 
tice of middle names, and if appellant ap- 
plied for and received the license as E. Bish- 
op he cannot be beard to complain tbat It 
was not issued In the name of Edward 
Bishop. 

Appellant offered no evidence at all in bis 
behalf, and did not try to explain any testi- 
mony for the stata It, as a matter of fact 
the aroellant was not the party mentioned 
in the certificate, it would have been a very 
easy matter for him to prove this fact. It 
was not necessary for the state to prove that 
appellant was present when the liquor was 
sold. It was enough for the state to prove 
tbat he had obtained a license to conduct 
this business, and that under said license 
sales occurred thereon. All persons concern- 



ed In .the oonOnl&sian of an offense are guilty 
as principals, whether they are prea&tt at 
its commission or not 

We think the evidMice snfficient to sus- 
tain the verdict The Judgmoit of tbe lower 
court Is therefore In all things affirmed. 



ARMSTRONG, P. 
concur. 



3., and OOILB^ J., 



McGLASSEXv. STATE. 

(Criminal Court of Appeals of Oklahoma. 

AprU 6, 1913.) 

(BvlUbtM by th« 0««rt.) 

1. Mamcioub Mischief (| !•)— What Coh- 

btitutes. 

When personal property ia defaced or de- 
stroyed, without malice, by a person acting in 
good faith under the belief that it is his and 
that be has a legal right to do the act com- 
plained of, a charge of malidous mischief can- 
not be sustained. 

[Ed. Note. — For other cases, see Malicious 
Mischief, Cent Dig. {8 1-5; Dec Dig. | l.»l 

2. Indians (JJ 12, 13*) — Lands Held iw 
CoifMOR—lNCLostmE— Improvements — Re- 
moval. 

(a) Prior to allotment, the lands of the 
Choctaws and Chickasaws were held in com- 
mon, and, until legislation providing for al- 
lotment was passed, any member of such tribes 
had a right to inclose and occupy any unoc- 
cupied portion of the lands belonging to his 
tribe. 

(b) A member of the Choctaw or Chickasaw 
Tribe, who was entitled to an allotment of 
tbe lands Of said tribe, and who, after taking 
such allotment for himself and family, had im- 
provements remaining on other lands, was en- 
titled to remove the same or sell such im- 
provements to other members of said tribe 
who were entitled to take allotment or remove 
them, at his option. 

[Ed. Note.— For other cases, see Indians. 
Cent Dig. f§ 27, 28, 30; Dec. Dig. H 12, 13.»I 

8. Indians (| 36*)— Crimes by Indiakb— 

What Constitdtes— Evidbncb. 

A member of the Choctaw or Chickasaw 
Tribe, who, at the time of allotment had more 
lands inclosed than he and his family were 
entitled to take in allotment, and who removed 
fencing therefrom without knowing tbe same 
had been allotted, cannot be prosecuted for 
malicious mischief under tbe statute. 

[Ed. Note. — For other cases, see Indians, 
Cent Dig. H 63, 65; Dec. Dig. f 36.»] 

Error from Carter County Court; M. F. 
Winfrey, Judge. 

J. M. McGlassen was convicted of mali- 
cious luischlef, and brings error. Reversed 
and remanded. 

Sigler & Howard, of Ardmore, for plaintiff 
in error. Chas. West, Atty. Gen., for tbe 
Stete. 

ARMSTRONG, P. J. The plaintiff in er^ 
ror, J. M. McGlassen, was convicted at the 
October, 1911, term of the county court of 
Carter county on a charge of malicious mis- 
chief. 

The facts in this case show tbat McGlassen 
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and hl8 fiimflr were entitled to allotments 
of the lands of the Choctaws and Chlcka- 
saws. That prior to allotment he had fenced 
certain lands. That, without bis knowledge, 
the prosecuting witness, William Toby, was 
allotted a portion of the lands which had 
been fenced by the accused. ODhat subse- 
quent to the allotment of the land by Toby, 
and when the accused was still without In- 
formation that the same had been allotted, 
be removed certain wire fences and posts 
from the premises, whereupon an information 
was filed against him at the instance of 
Toby, and this conviction resulted. 

A number of errors are assigned by coun- 
sel for the accused, among others error of 
the court in refusing the following instruc- 
tion: "You are further Instructed that if 
you believe, or have a reasonable doubt 
thereof, that the defendant, at the time be 
removed the fence, acted in good faith, be- 
lieving he was the owner thereof and had a 
right to so remove same, you are instructed 
that you should acquit the defendant." 

[1-3] This iustmctlon should have been giv- 
en. This court said in the case of Colbert v. 
State, 7 OkL Cr. 401, 124 Pac. 78: " • • • 
An act will not constitute malicious mischief 
where it is done in good faith and under a 
r<>a8onsble dalm of rjsht. • • • In oros- 
ecutions for malicious mischief, malice to- 
ward the owner of the property injured 
Is the gravamen of the offense, without which 
it would be a mere trespass. « * * The 
Intent with which an act is done is material ; 
and if it be shown that the defendant acted 
in good faith under a reasonable claim of 
right, the charge of malicious mischief can- 
not be sustained. • • • •• 

The doctrine upon which this case must 
stand or fall was thoroughly elucidated in 
the Colbert Case, supra, and a complete dis- 
cussion of the principles involved herein 
will there be found. The opinion in the Col- 
bert Case was handed down by this court 
subsequent to the trial of the case at bar. 
Prior to the Colbert decision, there had been 
no discussion of the statutes under which 
this prosecution was brought by this court, 
and this probably accounts for the fact that 
this case is before us with the record In the 
condition in which it is. 

The proof in this case indicates clearly that 
the fence and posts removed by the accused 
were the fruits of bis honest labor, and that 
the prosecuting witness had never invested 
a single cent therein. That the accused be- 
lieved he had a right to remove the fence 
and posts; and we are unable to see how any 
other reasonable man could hold a contrary 
view. The most the prosecuting witness 
would be entitled to, under the law, would be 
to maintain a civil action for the value of 
the fencing, and we think that is doubtful. 
He certainly would not be entitled to Invoke 
the power of the state to prosecute the ac- 



cused criminally'. In equity and good con- 
science, he is not entitled to anything, and 
ought to be required to i>ay the cost of this 
prosecution. 

The Judgment Is reversed, and the cause 
remanded, with direction to dismiss. 

DOYLE and FURMAN, JJ., concur. 



MITCHELL T. STATE. 

(Criminal Court of Appeals of Oklahoma. 

AprU 12, 1913.) 

(Syllahut by the Courts 

1. Vaobakcy (§ 3*)— Evidence. 

The information in this case charged the 
defendant with being a vagrant, to wit, a pro- 
fessional gambler," and, upon the trial, the 
court admitted evidence of the defendant's 
general reputation to support the charge. Ileld, 
error, and that it devolves upon tlie state to 

?rove the particular facts showing the de- 
endant to be a professional gambler. 
(Ed. Note. — For other cases, see VacrancT, 
Cent Dig. { 8; Dec Dig. { 3.*] 

2. VaOBANCT (J 8*) — EVIDENCK — GbnbbaIi 

Reputation. 

Whether a defendant Is or is not a pro- 
fessional gambler depends upon matters of 
fact, and not his reputation or character, and 
evidence of general reputation to prove such 
fact is not admissible. 

[Ed, Note. — For other cases, see Vagrancy, 
Cent Dig. § 3; Dec. Dig. { 3.*] 

3. Vaoeancy (I 1*) — "Ebofessional Gam- 
bu;b." 

A professional gambler is one who makes 

his living in pursuing the business or practice 
of unlawful gaming, by the use of cards, dice, 
or other gambling device, with the purpose of 
thereby winning money or other property, or 
who conducts either as owner or employ^ a 
place for gambling. 

[V.d. Note. — For other cases, see Vagrancy, 
Cent Dig. i 1; Dec. Dig. f 1.*] 

4. VagRANCT ( j 8*)— EVIDBNCE— SUFFICIENCT. 

Evidence examined, and held insuflicient 
to support the verdict. 

[Ed. Note. — For other cases, see Vagrancy, 
Cent Dig. § 3; Dec Dig. § 3.*] 

Error from Pottawatomie County Court; 
Ross F. Lockrldge, Judge. 

Ben Mitchell was convicted of vagrancy, 
and brings error. Reversed. 

J. T. Williams, of Shawnee, for plaintiff 
In error. Chas. West, Atty. Gen., and Smith 
C. Matson, Asst Atty. Gen., for the State. 

DOYLE, J. Plaintiff In error, Ben Mit- 
chell, was convicted of vagrancy in the coun- 
ty court of Pottawatomie county, and the 
Judgment and sentence of the court was that 
he be confined in the county jail for a period 
of 30 days and to pay a fine of ?100. To 
reverse the judgment, an appeal was perfected. 

Error is assigned upon the rulings of the 
court "In admitting evidence that the defend- 
ant's general reputation was that of a pro- 
fesslomil gambler." The Information charged 
a violation of section 2790 of Comp. Laws 
1909, which enacts that: "The following 
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persons are vagrants within the meaning of 
tills act: * • » Fifth. Any professional 
gambler, or gamblers commonly known as 
tinhorn gamblers, card players or card 
sharp. ♦ ♦ •" 

Three witnesses testified for the state: E. 
A. Pierce, the first witness, testified that he 
was sherlfif of Pottawatomie county, and 
knew defendant 13 years, and that he had 
lived In the town of McComb during that 
time. He was then permitted to testify, over 
the defendant's objections, properly made, as 
follows: "Q. Did you ever know him to be 
engaged in gambling? A. I never saw him 
gambling. Q. Are you acquainted with the 
general reputation of Ben Mitchell In the 
community where he lives, and from what 
the people siiy about him generally, on or 
about the 27th day of May, 1911, and three 
years prior thereto, as to his being a profes- 
sional gambler? A. Xes, sir ; he has a repu- 
tation of being a professional gambler." Sim- 
ilar questions were repeatedly asked and sim- 
ilar answers giv^i. Substantially the same 
questions were asked of the next witness, 
K, W. Grimes, and the same answers given, 
over objections properly made. And Albert 
Coleman testified in answer to a similar 
question: "Some say he is a gambler, I was 
never In a gambling house. Don't know any- 
thing about It" 

[1,2] This evidence was merely hearsay, 
and its admission was error prejudicial to 
the substantial rights of the defendant up*n 
the merits. The statute under which the de- 
fendant was prosecuted condemns as a va- 
grant "any person who is a professional gam- 
bler"; and evidence that the defendant was 
and Is by reputation a professional gambler 
is not admissible ; his acts, not his character, 
must be shown. 

Thus in Commonwealth v. Hopkins, 2 Dana 
(Ky.) 418, the court said: "It is the general 
course of conduct, in pursuing the business 
or practice of unlawful gaming, which con- 
stitutes a common gambler. A man's char- 
acter Is, no doubt, formed by, and results 
from, his habits and practices; and we may 
infer, by proving hla character, what his 
habits and practices have been. But we do 
not know a))y principle of law which sanc- 
tions the introduction of evidence to estab- 
lish the character of the accused, with a view 
to convict him of oflCendlng against the law, 
upon such evidence alone. If the statute had 
made it penal to possess the character of a 
common gambler, the rejected testimony 
would have been proper. But we apprehend 
that the question whether a man is or is not 
a common gambler depends upon matters of 
fact — his practices, and not his reputation or 
character— and therefore the facts must be 
proved, as in other cases." 

In the case of Arnold v. State, 28 Tex. App. 
480, m S. W. 774, the headnote is: "The rule 
is elementary that, if an offense Is laid gcn- 
ei-ally in an indictment or infonnatlon, evi- 



dence of general reputation to prove Bucfa of- 
fense is not admissible ; the particular facts 
which constitute the offense must be proved. 
The information in this case, in general 
terms, charged the accused with being a va- 
grant, to wit, a common prostitute, and upon 
the trial the court admitted evidence of gen- 
eral reputatioa to support the charge. Held, 
error, and that it devolved upon the state to 
prove the particular facts showing the ac- 
cused to be a common prostitute." See, also, 
Wharton's Grim. Ev. 1-260. 

[3] A professional gambler is a person who 
makes his Uvlng in pursuing the business or 
practice of unlawful gaming, by the use of 
cards, dice, or other gambling device, with 
the purpose of thereby winning money or 
other property, or who ccmducts, either as 
owner or employe, a place for gambling. 

In this ease it devolved upon the state to 
prove the iwrtieular facts showing that the 
defendant was a professional gambler, and 
for the jury to determine what inference 
shall be drawn from the fticts proved; and 
this proof could not be made by evidence of 
his general reputation In that respect 

[4] It is also contended that the verdict 
is contrary to the evidence. We have read 
all the evidence, and It shows that the de- 
fendant lived In McComb, owned his home, 
had a family, and had a legitimate business. 
Our conclusion is that the evidence Is in- 
sufiicieut to sustain the verdict 

The judgment of the lower court is there* 
fore reversed, and the cause remanded there- 
to, with direction to dismiss. 



ARMSTBONG, P. 
concur. 



J., and FURMAN, J, 



STABR V. STATE. 

(Criminal Court of Appeals of Oklahoma. 
April 12, 1913.) 

(Syllabus hy the Court.) 

Cbiminal Law (§ 1081*)— Notice of Afpeai> 

— Necessity. 

Where an appeal is taken by a defendant, 
notice of such appeal must be served upon the 
clerk of the court in which the judgment was 
rendered and also upon the prosecuting attor- 
ney. 

[Ed. Note. — For other cases, see Criminal 
I.aw. Cent Dig. §§ 2722-2724, 2902 ; Dec. Dig. 
i 1081.*] 

Appeal from District Court, Mayes Coun- 
ty; Preston S. Davis, Judge. 

Joe Starr was convicted of aggravated as- 
sault, and he appeals. Appeal dismissed. 

A. C. Brewster, of Pryor, for plaintiff in 
error. C. J. Davenport, Asst Atty. Gen., for 
the State. 

FUBMAN, J. Appellant was convicted In 
the district court of Mayes county of an ag- 
gravated assault and his punishment was 
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assessed at confinement in the penitentiary 
for the period of one year and one day. 
From this judgment he attempted to prose- 
cute an appeal. But no notices of appeal 
have been served upon the clerk of the dis- 
trict court of Mayes county or upon the 
county attorney aa is required by law. These 
notices of appeal are jurisdictional, and 
when they have not been served this court 
does not acquire jurisdiction of the cause. 

The appeal Is therefore dismissed, with 
directions to the district court of Mayes coun- 
ts to proceed with the enforcement of its 
judgment. 

ARMSTRONG, P. J., and DOYI/B, J., 

concur. 



WILLIAMS V. STATE. 

(Criminal Court of Appeals of Oklahoma. 
April 12, 1913.) 

(BvUabui hy the Court.) 
Cbiminai. Law (| 1130*)— Appkait— Failure 
TO File Bbief. 

Where counsel for appellant fail to file a 
brief pointing out the Bpecific errors upon 
which they rely, and also fail to appear and 
make an oral armament when the case is set 
for submission, the court will treat the appeal 
aa abandoned, and will not examine the record, 
except for jurisdictional errors. 

[Bd. Note. — For other eases, see Criminal 
Law, Cent. Dig. $| 2956. 2965-2970, 8206; Dec 
Dig. { 1130.*] 

Appeal from District Court, Craig County; 
Preston S. Davis, Judge. 

John Williams was convicted of perjury, 
and appeals. Affirmed. 

Jas. 8. Davenport, of Vlnlta, for appel- 
lant Smith 0. Matson, Asst Atty. Gen., 
for the State. 

FURMAN, J. Appellant was prosecuted 
in the district court of Craig county, charged 
by Indictment with the offense of perjury. 
He was found guilty, and the jury assessed 
his punishment at confinement in the peni- 
tentiary for the period of five years. From 
this judgment he has appealed. But no 
appearance has been made in this court by 
any one representing appellant as counsel. 
Neither has any brief been filed pointing out 
the supposed errors upon which the appeal 
was taken. We therefore assume that the 
appeal has been abandoned. 

In the case of Price v. State, 6 Okl. Cr. 
147, 113 Pac. 1061, this court said: "There 
are three good and sufficient reasons which 
support the rule requiring that briefs must 
be filed: First The Attorney General's of- 
fice Is overcrowded with work, and it Is un- 
fair to that department, already burdened 
as It is, to be called upon to file a reply 
brief for the state, when no brief has been 



filed on the part of the appellant Bvery 
presumption must be Indulged in favor of the 
regularity of the proceedings of the lower 
court; and be who complains of a want of 
such regularity has the burden of showing 
where such irregularity exists, and how he 
has been deprived of a substantial right 
thereby. When no such showing is made, 
the judgment of the trial court should be 
affirmed, unless it appears, apon the face of 
the record, that the court was without juris- 
diction. Second. It is unfair to the public, 
when our docket is already crowded with 
cases which should be disposed of, to require 
the judges of this court to spend time in 
examining the record in each case to see if 
errors were not committed by the trial 
court .althongh none are complained of. 
Third. It Is unfair to the members of this 
.court who are already burdened with work 
to the limit of human endurance, to expect 
its members to search records for errors, 
either real or supposed, of which counsel fQr 
appellant do not complato, and of which 
they think so little that they have not taken 
even the time and trouble to call the attention 
of the court to them. Where counsel perfect 
an appeal and fail to file briefs, it is equiva- 
lent to saying to the members of this court, 
'I have taken this appeal only for the pur- 
pose of delay,' or 'If errors occurred in the 
trial of this cause, I do not know it, and I 
want you to get out a search warrant and see 
If you can find any.' This is Just what we un- 
derstand when a cause is submitted, and we 
find that briefs have not been filed. Owing 
to the great multiplicity of appeals that 
have been taken, we are now over one year 
behind with our work, although we give It 
our entire and undivided time aad attention. 
We cannot act In the double capacity as coun- 
sel for parties and as a court This court does 
not act upon the presuiAption that every- 
thing whidi wag done in the lower court is 
erroneous until it is shown to be correct, 
and is not hunting for excuses to set aside 
verdicts and judgments; but on the con- 
trary, we act upon the presumption that all 
proceedings In the trial court are proper 
and regular until it Is shown that such is not 
the case. The appellant assists in the selec- 
tion of the jury, and he thereby vouches to 
this court for their intelligence, fairness, 
and integrity. Betng thus recommended, the 
court must accept the verdict of the jury as 
being correct unless the appellant clearly 
points out errors committed by the judge or 
jury. It is the duty of this court to decide 
questions properly submitted to It ; and when 
no briefs have been filed, except in cases of 
the gravest character, we will not do more 
than examine the record for jurisdictional 
errors." 

Owing to the gravity of this case, we have 
examined the record. The Indictment is reg- 
ular, the evidence is sufficient, and we find no 
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prejudicial' errors In tbe tnstructioiw of tbd 
Court 

The judgment of the lower court ia there- 
fore In all things affirmed. 

ARMSTRONG, P. J., and DOJIjE, J, con- 
cur. 



JONES v. STATE. 

(Crlmtnol Court of Appeals of Oklahoma. Oct 

15, 1912. Itchearing Denied 

April 15, 1913.) 

(St/llttivs Iv the Court.) 

1. Criminal Law (J 1105*)— Appeal and Bb- 
EOB— Rbcob n— Transcript. 

A transcript of tlte record, not certified bj 
tbe clerk of tli^ district court will not be con- 
sidered on appeal. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. §| 2887-2888; Dec. Di». i 
1105.*] 

(Additional BylUibtu hy Bditorial Staff.) 

2. Criminal Law (S| 1098, 1104*)— "Cask- 
Made"— "Transcript OF Record." 

A "case-made" consists of those things 
which transpired in court during the trial, and 
which are not a part of the record, while a 
"transcript of the record" contains eTerything 
of which the clerk is required to make a record. 
[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. S§ 2b63, 2865, 2776. 2885, 
2lj«6; Dec. Dig. U 1098. 1104. •] 

Appeal from District Court; Atoka Coon- 
tj; Robert M. Rainey, Judge. 

Jonas Jones was convicted of murder, and 
bis punishment assessed at confinement for 
Ufe in the penitentiary, and he appeals. Dis- 
missed. 

See, also, 3 OkL Cr. 593, 107 Pac. 738. 

James E. Whitehead, of McAIester, for ap- 
pellant. Smith C. Matson, Asst Atty. Qen., 
for the State. 

rURMAN, P. J. [1] Section 6951, Comp. 
Laws 1909, regulates the manner in which 
an appeal must be taken. Among other 
things it proTides as follows: "The plain tiff 
In error shall attach to and file with tbe 
petition in error the original case-made filed 
in the court below, or a certified transcript 
of the record of said case: • • • The 
case and amendments shall be submitted to 
the judge who shall settle and sign the same 
and cause it to be attested by the cleric or 
county judge and the seal of the court to 
be thereto attached. It shall then be filed 
with tbe papers in the case. Such original 
case-made shall be filed with the petition in 
error." This statute was passed prior to 
statehood, and at that time many of tbe coun- 
ty judges did not have clerks. Therefore 
the provision for the county judge to attest 
a case-made in his court A case does not 
become a case-made until it is made as 
above directed and filed with the papers in 
the case. Prior to such filing, the matters 
therein stated are no part of the record. 



[2] The case-made consists of tbose things 
which transpired in court during the trial, 
and which are not a part of the record. The 
certificate of the trial judge that these 
things happened is necessary to make them 
a part of the record and bring them be&re 
this court for review upon appeaL The 
transcript of the record is entirely another 
thing. It includes a copy of tbe record of 
the action, namely, the indictment the clerk's 
minutes of tbe trial, the charges given or 
refused, and tbe indorsements, if any, there- 
on, the verdict, and a copy, of all orders 
or judgments of the court In the case. In 
fact, it contains everything of which the 
clerk is required to make a record. See 
section 6919, Comp. Laws 1909. It is seen 
from this statute that a party appealing may 
bring up the entire case for review, If he so 
desires, which will include the case-made 
and transcript of the record, or, if he de- 
sires, he may appeal alone upon a case-made 
or a certified transcript of tbe record. 

There is in this record what purports to 
be a case-made, but upon an examination we 
find that it lacks every element of a case- 
made. This case has been before us once 
before. Tbe first appeal will be found in 3 
Okl. Cr. 693, 107 Pac. 788. The opinion was 
delivered on the 30th day of March, 1910, 
and the case was reversed and remanded 
for a new trial. 

More than two-thirds of what purports to 
be the case-made now before tis relates en- 
tirely to the first trial of this cause, and 
purports to be a copy of the record of that 
trial, and states matters which did not occur 
upon the second trial, and of which the 
judge, who presided at the second trial, could 
have no personal knowledge, because he did 
not preside at the first trial. 

We liare not overlooked the case of Day 
T. State, decided at the May term of this 
court See 7 Okl. Cr. Zio, 123 Pac. 436. 
Judge Doyle, speaking for tbe court, there 
said: "An application for a change of voiue 
and affidavits In support thereof, and pro- 
ceedings had thereon, are not properly a part 
of the record, and can only be presented for 
review on appeal by incorporating tbe same 
into a bill of exceptions, as provided by ar- 
ticle 12 of Procedure Criminal (Comp. Laws 
1909, fi 6885-6894), or by a case-made. Only 
tbe record proper can be reviewed by this 
court on appeal by transcript under the cer- 
tificate of the clerk of the trial court For 
this reason, the question argued by the de- 
fendant's counsel cannot be reviewed upon 
the record before us." Tills is in harmony 
with tbe views herein expressed, because tbe 
application for a change of venue and the 
affidavits in support thereof set out in this 
pretended caeei-made were presented to and 
passed upon by another judge. If appellant 
had desired to make these things a part of 
the case-made, he should have presented 
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them in prober form to Judge Ralne:r> wbo 
tried this case, otherwise It would be legally 
impossible for Judge Ralney to certify to 
them. Therefore we cannot consider the ap- 
plication and affldavltB contained In this pre- 
tended case-made, which were preaented to 
and passed upon by a preceding judge, and 
their improper incorporation in this record 
does not make it a case-made. It is true 
that the order granting the change of venue 
1b properly In the record, because it purport- 
ed to be a Judgment of the court; but we 
cannot consider it because not certified to 
by the clerk of the court, as the law directs. 
That portion of the purported case-made 
now before us, which relates to the second 
trial of this cause, contains notMng except a 
copy of the clerk's minutes of the trial, the 
verdict, the motion in arrest of Judgment, 
and the order of the court thereon, and the 
final Judgment of the court These things 
were all matters of record; and, if appel- 
lant desired to bring them before us, he 
should have had the transcript of the record 
properly certified by the clerk of the court 
as the law requires. A Judge cannot certify 
to the records of his court, because he is not 
the custodian of such record, save and ex- 
cept In those cases where a county Judge has 
no clerk, and he performs the clerical work 
himself. 

As was said by Judge Doyle in the case of 
Day T. State, supra: "Only the record prop- 
er can be reviewed by this court on appeal 
by transcript under the certificate of the clerk 
of the trial court For this reason, the ques- 
tion argued by the defendant's counsel can- 
not be reviewed upon the record before us." 

In the case of Gohn v. State, 4 Okl. Cr. 
403, 113 Pac. 219, Judge Richardson, speak- 
ing for this court said: "A transcript of the 
record proper can be authenticated only by 
the custodian of the record, and this the spe- 
cial Judge Is not The regular Judge of the 
county court is the custodian of the records 
of the county court Just as the clerk of the 
district court is the custodian of the records 
of that court" This case was tried before 
a special Judge In the county court of Pitts- 
burg county, and the special Judge attempted 
to verify a transcript of the record, and the 
appeal was dismissed on the ground tliat he 
was not the custodian of the records. 

In the case of Durant t. State, 3 Okl. Or. 
447, 106 Pac. 651, this court said: "A tran- 
script of the record, not certified to by the 
clerk of the district court will not be con- 
sidered on appeal." 

In the case of Sampson Lewis v. State, 3 
Okl. Cr. 449, 106 Pac. 647, this court said: 
"There Is no certificate of the clerk of the 
district court to what purports to be the 
transcript of the record. The clerk must 
certify to the accuracy of the transcript 
There is nothing before this court which we 
can consider." 

Id the case of David Makatch v. Stat^ 6 



OkL Cr. 84, 113 Pae. 200, this court said: 
"Where an appeal is attempted to be taken 
upon a transcript of the record, the clerk of 
the court, from which the appeal is taken, 
must certify that the transcript contains a 
true and correct copy of the record of the 
proceedings of the lower court" 

In the ease of Dobbs v. State, 5 Okl. Cr. 
481, 115 Pac. 371, this court said: "Where 
an attempt is made to appeal a case unless 
the provisions of the law regulating the 
manner of taking an appeal are complied 
with, this court does not acquire Jurisdiction 
of such case." 

If the record before us had been properly 
certified by the clerk of the district court of 
Atoka county, we could consider this appeal 
as upon a transcript of the record. But 
there is no such certificate In the record. 
The time for preparing and filing a certified 
transcript of the record has long since ex- 
pired. Our statute upon the subject of ap- 
peals is so simple tliat even a child should 
understand it and It has been so often con- 
strued by this court that we are st a loss 
to understand why lawyers will continue to 
attempt to take appeals without making the 
least effort to comply with the statute. 

For the purpose of preventing further lit- 
igation with reference to this case, we will 
say that the proposition attempted to be 
raised by counsel for appellant is stated io 
his brief as follows: "The plaintiff In error 
was indicted in the United States Court for 
the Central District of the Indian Territory, 
at Atoka, prior to the admission of the state 
into the Union. After statehood the district 
court of Atoka county, OkL, assumed juris- 
diction of the cause, and thereafter, upon 
May 18, 1908, plaintiff In error was granted 
a change of venue to the district court of 
Coal county. Thereafter, upon Hay 30, 1908, 
the court adjourned the May, 1908, term un- 
til court In course. Thereafter, upon July 
18, 1908, a stipulation to withdraw the 
change of venue was filed by the county at- 
torney, and Ralls Bros, and James M. 
Humphrey, attorneys, then representing 
plaintiff hi error, but no order was made In 
either of the district court of Atoka county 
or the district court of Coal county setting 
aside or canceling the order for the change 
of venue, or in any way changing or modify- 
ing the order made at the previous term of 
the court Plaintiff in error was thereafter 
tried in the district court of Atoka county, 
convicted, sentenced to the penitentiary for 
life, and appealed his case to this honorable 
court where it was reversed. See 3 OkL 
Cr. 593 [107 Pac. 738]. The case was re- 
manded to the district court of Atoka coun- 
ty, Okl., where plaintiff in error was again 
tried at the October, 1910, term thereof, and 
again convicted and sentenced to life im- 
prisonment In the state penitentiary. The 
plaintiff in error filed a motion in arrest of 
judgment wtiich motion was by the court 
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OTerniled, and plaintiff in error now again 
appeals to tbls court • * * Ttie said 
district court of Atoka county, Okl., erred 
in again attempting to assume Jurisdiction 
of ttie said cause and in forcing plaintiff in 
error to go to trial, over Ills objections, wben 
an order changing tlie venue In this action 
to Coal coimty Iiad t>een granted upon the 
ISch day of May, 1908, by which said order 
the said district court of Atoka county, Okl., 
lost Jurisdiction of the said cause. That the 
said order changing the venue to Coal coun- 
ty, Okl., still remains in full force and ef- 
fect. That the same has never been vacat- 
ed, neither has any attempt ever been made 
to vacate the same or to have the order an- 
nulled or set aside. That the said district 
court of Atoka county, OkL, was without Ju- 
risdiction to hear and determine the said 
cause." 

Even if everything claimed by counsel for 
appellant was properly before us, he would 
be confronted with the difficulty: It appears 
from the pretended case-made that the ap- 
plication for a cliange of venue and the aiH- 
davits in supiwrt thereof were first presented 
to Hon. A. T. West, the regularly elected 
Judge of the district court of Atoka county, 
and that on the 12th day of May, 11)08, such 
application for a change of venue was de- 
nied by him. On the 18th day of May there- 
after we find the following order or Judg- 
ment In the record before u.s: "State of 
Oklahoma v. Jonas Jones. This cause com- 
ing on upon the motion to set aside former 
order of A. T. West, Judge, overruling mo- 
tion for change of venue. The court having 
heard the motion read and argument by at- 
torneys for both state and defense, and be- 
ing fully advised in the premises, finds that 
a change of venue should be granted. It is 
therefore ordered that this cause be, and it 
Is hereby, sent to Coal county for trial, and 
the clerk is ordered to make up transcript 
and transfer same to district court of Coal 
county, Okl. [Signed] W. S. Farmer, Spe- 
cial Judge." It is also made to appear in 
the record that on the same day on which 
this order was entered, and before the order 
was made, W. S. Farmer was elected by the 
bar and took the oath of office as special 
Jndge of the district court of Atoka county 
to try this case. At the time of this at- 
tempted election by the bar of a special 
Judge, there was no law providing the ma- 
chinery for the election of a special Judge; 
neither does the record show that Judge 
West was disqualified or was unable to pre- 
side at the trial of this case. Neither the 
lawyers in a case or the entire bar can take 
a case out of the hands of the regular Judge 
in this way. The regular Judge must be 
disqaalifled from trying the case. Judicial 
power cannot be conferred in this manner. 

Section IW. Williams' Const of Oklahoma, 
among other things provides: "In the event 
any Judge shall be disqualified for any rea- 



son from trying any case In bis district, tba 
parties to such case may agree upon a Jndge 
pro tempore to try the same, and if such 
parties cannot agree, at the request of eltlier 
party a Judge pro tempore may be elected 
by the members of the bar of the district, 
present at such term. If no election for 
Judge pro tempore shall be had, the Chief 
Justice of the state sttall designate some oth- 
er district Judge to try such case." This 
section of the Constitution is not self-exe- 
cuting, and did not go into effect untu sec- 
tion 2014, Comp. lAws of Okla. 1909, was 
enacted by the Legislature, which provides 
the machinery for the election of a special 
Judge. Tills law was not passed nntll the 
22d day of March, 1909. The election, there- 
fore, of Mr, W. 8. Farmer to sit as special 
Judge in this case was void, and he was not 
a Judge either de facto or de Jure, and bad 
no right, or shadow of right, to set aside tlie 
previous order of Judge West overruling tlie 
motion for a change of venue, and such pre- 
tended order was void. 

This question was not passed upon on the 
previous appeal, because at tliat time ttie 
members of this court were divided in opin- 
ion as to whether or not the provision of the 
Constitution, providing for the election of a 
special Judge, was self -executing. At tbat 
time the writer was Inclined to think that it 
was .self -executing; the other members of 
the court questioned this. Upon more ma- 
ture reflection, we unanimously reached the 
opinion that such was not the case. It was 
on account of this conclusion tbat the act of 
February 22, 1909, was passed by the Leg- 
islature. So even i^ the question attempted 
to be presented was properly raised by the 
record, this conviction would be affirmed. 
This court has not acquired Jurisdiction of 
this cause. The record before us Is a nul- 
lity. 

The attempted appeal mu.st be dismissed, 
with directions to the district court of Atoka 
county to proceed with the execution of Its 
Judgment 

ARMSTRONG and DOTLE, JJ., concur. 



EMPIRE STEAM LAFXPRT v. LOZIER. 

(L. A. 2,942.) 
(Supreme Court of California. March 7, 1913.) 

Injunction (| 56*)— Subjects or Protection 
— Disclosure of Use ot Trade Secrets— 
"Trade Secrets and Communications." 
Civ. Code, I 1985, provides that everything 

which an employ^ acquires by virtue of his em- 

&loyment, except bis compensation, belongs to 
is employer. Plaintiff, a laundry company, 
employed defendant as a driver, and furnished 
him a list of customers thereon. It was bis du- 
ty to revise the list by notice of changes of ad- 
dress and of the address of new customers, and 
to furnish plaintiff with a complete list of cus- 
tomers on tbat route, and axreed that be would 
not solicit work from any of plaintiff's custom- 
ers, either for himself or as an employe of any 
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other person or corporation. Defendant left 
plointis's employment, and solicited laundry 
work from its customers along such route, and 
disclosed the list in his possession to bis new 
employer, and took away the patronage of many 
of plaintiff's former customers. Held, that the 
list, tliougli in part made by defendant, was 
plaintiffs absolute property; that defendant's 
agency was one of trust and confidence ; that 
the knowledge he so acquired fell within the 
meaning of . "trade secrets and communications"; 
and that, independent of the express contract, 
defendant's disclosure of such trade secrets and 
confidential communications would be enjoined. 
[Ed. Note.— For other cases, see Injunction, 
Cent. Dig. f 110; Dec Dig. | 6C.*] 

Department 2. Appeal from Superior 
Court, Los Angeles County; Leon F. Moss, 
Judge. 

Action by the Empire Steam Lanndrj- 
against Budolphus Lozler. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

J. R. Wilder, ot Los Angeles, for appel- 
lant. Uuusaker & Britt and Lucien J. Clarke, 
all of Los Angeles, for respondent 

HENSHAW, J. Tbls is an appeal from 
the Judgment of the superior court of Los 
Angeles county awarding plaintiff a perpet- 
ual injunction. Tbe appeal Is on tbe judg- 
ment rolL 

The facts pleaded and found are that 
plaintiff is a corporation engaged In the laun- 
dry business in tbe city of Los Angeles, hav- 
ing a large number of regular customers and 
a valuable and growing business. This busi- 
ness to a large extent is conducted through 
Its agents and the drivers of its wagons, 
who canvass from house to house soliciting 
orders for laundry work, collect and return 
the clothes. Each of these agents and driv- 
ers has a particular route. On this he Is 
required to call for laundry work upon regu- 
lar recurring days of each week. Thus the 
whole week is consumed by each driver in 
covering his route. Tbe names and address- 
es of plaintiff's customers, together with the 
day of the week their laundry is to be call- 
ed for, are kept in sitecial prepared lists by 
plaintiff, and are used for plaintiff's business 
purposes by Its drivers and agents. These 
lists have been compiled and are maintained 
at the expenditure of a large sum of money, 
and they enable the plaintiff to keep a check 
upon its business, and to Increase and extend 
it where irasslble. They constitute a trade 
secret of great value to plaintiff. Upon Sep- 
tember 1, 1909, defendant, who had previous- 
ly been employed by plaintiff, became one of 
its agents and drivers, and was put in charge 
of a route known as route No. 6, covering a 
designated portion of the city of Los Ange- 
les. Plaintiff at Its own expense furnished 
defendant a team and a wagon which were 
used by tbe latter on plaintiff's business in 
connection with his route. Tbe route super- 
intendent of plaintiff accompanied defendant 
upon his earlier trips and introduced him to 
plaintiff's customers. Thereafter, from time 



to time, other agents of plaintiff canvassed 
this section of the (4ty, and secured addition- 
al customers for plaintiff. The laundry work 
of these additional customers was thereafter 
called for and delivered by defendant; the 
names of these additional customers being 
added to tiie list kept by plaintiff. On Sep- 
tember 22, 1909, defendant voluntarily enter- 
ed Into a contract ^th plaintiff concerning 
the duties and liabilities of the employment. 
By its terms the plaintiff agreed to furnish 
a horse and wagon at its own expense. De- 
fendant agreed to use the horse and wagon 
for the purpose of collecting the laundry in 
the manner Indicated. The compensation of 
defendant was fixed ui)on a commission ba- 
sis. Defendant agreed that at any time dur- 
ing his employment he would, on demand, 
furnish plaintiff and its successors a com- 
plete list of the correct names and places of 
residence of all its customers along any of 
its routes to which he might have been as- 
signed, that he would immediately notify 
plaintiff of the name and address of any new 
customer, and report all changes of resi- 
dence of old customers, so that upon the ter- 
mination of his employment the laundry 
company should have a complete list of the 
correct names and places of residence of all 
Its customers with whom It had dealt Par- 
agraph 7 of tbe contract Is in the following 
language: "The said party of the second 
part further agrees that he will not solicit 
laundry work from any of the customers of 
tbe Empire Steam Laundry or its succes- 
sors in said laundry business, either for 
himself or as employe of any other person 
or corporation, nor In any manner attempt 
to induce any of the customers of the 'Em- 
pire Steam Laundry to withdraw' their cus- 
tom from it or its successors, either during 
his employment, after his emplojnnent shall 
cease, or in contemplation of the cessation 
of his employment, and that if be threatens 
or attempts to solicit such laundry work 
from any of the customers of the said Em- 
pire Steam Laundry, or its successors In the 
laundry business, then in any suit that may 
be brought by the Empire Steam Laundry, 
or Its successors, for the violation of this 
contract In that respect, the party of the 
second part agrees that an order may be 
made In such suit, enjoining him from vio- 
lating any of the said provisions of this 
agreement, and an order to that effect may 
be made pending the litigation as well as 
upon tbe final determination thereof, and 
that such application for such writ of In- 
junction shall be without prejudice to any 
other right of action which may accrue to 
tbe Empire Steam Laundry or its successors 
by reason of the breach of its contract on 
the part of the party of the second part" 

A termination of this contract was made 
optional with each party to it upon 30 days' 
notice to the other. Defendant continued in 
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tbSa employment antU Februaiy 12, 1910, 
wboi, In violation ot the contract, and with- 
out cause or notice to plaintiff, he quit its 
employ and entered the employ of a rival 
competitor of the plalutiS, and thereafter 
commenced to canvass and continued to can- 
vass and solicit laundry work from the cus- 
tomers of plaintiff along route No. 6. De- 
fendant, when he quit the employment of 
the plaintiff, Intended to divulge and make 
use of all the Information he had acquired 
while employed by plaintiff as its driver and 
agent and to disclose this to his new employ- 
er, and he did so use his knowledge and in- 
formation, including the lists of customers 
which be had in liis possession, and which 
he refused to deliver to plaintiff. As a re- 
sult defendant has been able to carry the 
patronage of many of plaintitTB former cus- 
tomers to the new employer, to the great 
business loss and injury of plaintiff. Upon 
these facts and the logical conclusions of law 
drawn therefrom, Judgment was entered per- 
petually enjoining the defendant "from in 
any manner soliciting or receiving laundry 
work from any of the persons who were on 
February 12, 1910, customers of the plaintiff 
along the route assigned by plaintiff to de- 
fendant while the defendant was in the em- 
ployment of plaintiff, and known and desig- 
nated as route No. 6, which is embraced 
within that portion of the city of Los An- 
geles, county and state aforesaid." Here 
follows a description of the district covered 
by route No. 6. 

The sole proposition advanced upon this 
appeal Is that the contract between the par- 
ties was void under sections 1673, 1674, and 
1675 of our Civil Code, as being a contract 
in restraint of trade, not countenanced by 
our law. Wherefore the injunction to en- 
force the terms of the contract is itself with- 
out warrant in law. It is true that the court 
finds that the contract between these parties 
was freely and voluntarily entered into and 
that It was not In restraint of trade, but 
into this question It is wholly unnecessary 
to enter. For the Judgment of the court does 
not rest alone ui)on Its findings as to the va- 
lidity of the contract, but declares a viola- 
tion of plaintiff's rights under circumstances 
cognizable In equity, without any express 
contract whatsoever upon the subject. Eq- 
uity always protects against the unwarrant- 
ed disclosure and unconscionable use of trade 
secrets and confidential business communica- 
tions. So little does this equitable Jurisdic- 
tion depend upon an express contract that it 
has been said by high authority that it ex- 
ists in every contract of service "in the ab- 
sence of a stipulation to the contrary." Robb 
V. Green, !>. K. [1895] 2 Q. B. Div. 1, 10. 
Therefore the question of the contract be- 
tween the parties becomes immaterial, ex- 
cept that its consideration plainly evinces 
the Intent of the parties, the one to protect 
Itself against the doing, the other to abstain 
from doing the very things which the court 



finds that defendant npon the termination of 
bis employment immediately proceeded to do. 

There can be no question, under the find- 
ings here presented, but that defendant's 
agency was one of trust and confidence. EUs 
duties were to serve well the customers of 
plaintiff, to increase the business of the plain- 
tiff, to solicit new business, and keep a com- 
plete and confidential list of all the cnstom- 
ers. This list, even though in part prepared 
by him, was the absolute property of plain- 
tiff, and was a valuable part of its property. 
Civ. Code, | 1985; Gower v. Andrew, 59 CaL 
119, 43 Am. Rep. 242 ; Burns v. Clark, 133 CaL 
634, 66 Pac. 12, 85 Am. St. Rep. 233. Thus 
in Lamb v. Evans, L. R. [1893] CSi. Div. 218, 
canvassers for a directory, after leaving the 
service of their former employer, used the 
data tbey had collected to assist a rival pub- 
lication in procuring advertisements from the 
same parties. An Injunction was granted, 
and the court said: "What right has any 
agent to use materials obtained by him In 
the course of bis employment and for bis 
employer against the Interest of that em- 
ployer? I am not aware that he has any 
such right Suc^ a use is contrary to the 
relation which exists between principal and 
agent It is contrary to the good faith of 
the employment, and good faith underlies the 
whole of an agent's obligations to his prin- 
cipal. No case, unless it be the one which I 
will notice presently, can I believe be found 
which is contrary to the general principle 
upon which this injunction is framed, viz., 
that an agent has no right to employ &• 
against bis principal materials which that 
agent has obtained only for his principal 
and In the course of his agency. They are 
the property of the prindpaL The principal 
has, in my Judgment, such an Interest In 
them as entitles him to restrain the agent 
from the use of them except for the pur- 
pose for which they were got" 

That equity will always protect against 
the unwarranted disclosure of trade secrets 
and confidentiul communications and the Uke 
Is, of course, settled beyond peradventure. 
Joyce on Injunction, g 451; 1 Story's Eq. 
Jur. (10th Ed.) § 325; 1 High on Injunction 
{3d Ed.) f 19 ; Vulcan Detlnnlng Co. v. Ameri- 
can Can Co., 72 N. J. Eq. 387, 67 AH. 339, 
12 L. R. A. (N. S.) 102; Stevens & Co. t. 
Stiles, 29 R. I. 399, 71 AU. 802, 20 L. R. A. 
(N. S.) 933, 17 Ann. Cas. 140; Wltkop & 
Holmes Co. v. Boyce, 61 Misc. R^. 126, 112 
N. Y. Supp. 874, affirmed 131 App. Div. 922, 
115 N. Y. Supp. 1150; Wltkop & Holmes Co. 
v. Boyce, 64 Misc. Rep. 374, 118 N. Y. Supp. 
461 ; Wltkop & Holmes Co. v. Great Atlantic 
& Paclilc Tea Co., 69 Misc. Rep. 90, 124 N. Y. 
Supp. 956; Union Switch A Signal Co. ▼. 
Sperry (C. C.) 169 Fed. 926; Peabody v. 
Norfolk, 98 Mass. 452, 96 Am. De& 66i ; Lov- 
en V. People, 158 111. 159, 42 N. E. 82. 

It Would seem, therefore, that the only 
question left in the case is whether the 
knowledge so acquired by defendant and 
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wblcb be was ao using comsa fairly wUbln 
the meaning of trade secrets and coinmonica- 
tiona. Upon tbis question neltber reasoning 
nor authority can leave one in doubt The 
English case, from which quotation has al- 
ready been made, is well nigh parallel. In 
Haclcett t. A. L. & J. J. Beynolds Co., SO 
Misc. Kep. 733, 62 N. Y. Bupp. 1076, It was 
held that the linowledge acquired by the can- 
vassing agent of a grocery company of the 
names and addresses of its customers is 
knowledge against the mlsnse of which equi- 
ty will protect as being In the nature of a 
trade secret; the court there saying: "This 
Icnowledge was in the nature of a trade se- 
cret, and was Imparted to the plaintiff at the 
time be was employed by defendant, solely 
to enable htm to profitably and Intelligent^ 
attend to the business of the defendant" 
And, finally, we can do no better than to 
quote from Witltop & Holmes Co. v. Boyce, 
61 Misc. Rep. 126, 112 N. T. Supp. 874. There 
it appeared that plaintiff was a corporation 
engaged in the general business in the city 
of Buffalo of dealing in teas, coffees, spices, 
etc. It maintained branch stores in other 
cities, and as an Inducement to Its customers 
It gave trading stamps, redeemable at any 
of its stores. A large part of Its business 
was done through Its agents and canvassers 
who were sent out by plaintiff and given a 
written list of the names and addresses of 
the customers. These canvassers were asV 
signed to specific routes, and their worlc In- 
cluded the calling upon customers once a 
weeli and delivering to them the goods pre- 
viously ordered. The plaintiff's contract with 
the defendant, as in this instance, contained 
an express provision by which defendant 
agreed that upon leaving plaintitTs employ 
he would not solicit for another business 
from plaintiff's customers. Defendant, as 
here, left plaintiff's employ, and entered the 
employ of a competitor of plaintiff and Im- 
mediately commenced to solicit orders from 
plaintiff's customers. The court issued its*^ 
Injunction, saying: "The plaintiff further 
contends that independent of the contract 
between the parties and by virtue of general 
principles of equity, the defendant should be 
enjoined from enticing away or dealing with 
such of the plaintiff's customers as had there- 
tofore given orders to the plaintiff through the 
defendant We think the plaintiff may well 
rest its case on tlie last ground alone, and 
that the injunction Is well sustained on prin- 
ciple and well-considered authority. • • • 
The doctrine has been most frequently ap- 
plied to cases where some secret process or 
formula of manufacture has been Involved. 
• • • The principle of law, however. Is 
not confined to secret processes of manufac- 
ture or methods of doing business, but lus 
a much wider application, as stated by Mr. 
Justice Story. The names of the customers 
of a business concern whose trade and pat- 
ronage have l)een secured by yeara of busl- 1 



oess effort and advertising, and the expendi- 
ture of time and money, constituting a part 
of the good will of a business which enter- 
prise and foresight liave built np, should be 
deemed Just as sacred and oititled to the 
same protection as a secret of compounding 
some article of manufacture and commerce. 
♦ • • In recent years there has been de- 
veloped, by the adjudications of our courts 
and by legislation, a considerable body of 
law looUng toward the protection of the busi- 
ness world against unfair competition ; and. 
If we correctly interpret these decisions, a 
court of equity stands ready to restrain such 
acts. We therefore are of the opinion that In- ' 
dependent of any express contract between the 
parties, equity will restrain the acts of which 
the plaintiff complains, and which the defend- 
ant threatens and claims the right to do. This 
arises out of a violation of duty having Its 
origin In the relation of employer and em- 
ployed, and an Implied contract that an em- 
ploye win not dlmlga confidential knowledge 
gained in the course of his employment or 
use such Information to his employer's prej- 
udice." 

The Judgment appealed from is therefore 
aflirmed. 

We concur: MELVIN, J.; LORIQAN, J. 



FOLEY et al. v. NORTHERN CALIFORNIA 
POWER CO. (Sac. 1,967.) 

(Supreme Court of California. March 8, 1913.) 

1. Afpeai. and Ebbob (1 1195*)— Law or thb 
Case. 

Notwithstanding the trial court's refusal to 
Krfiut a new trial, the jury's finding of contribu- 
tory negligence did not become the law of the 
case, even though the evidence as to contribu- 
tory negligence, on the second trial by the court 
a jury being waived, was the same as on the 
first; the new trial having been granted by the 
appellate court, with a statement that the testi- 
mony on such issue left room for candid differ- 
ence of opinion, because of error in an instruc- 
tion requiring of the injured person too high a 
degree of technical knowledge. 

[Bd. Note.— For other cases, see Appeal and 
Enoi, Cent I>ig. §§ 4661-466&; Dec. Dig. f 
1195.*] 

2. Appeal and Ebbob (t 1195*)— Law of the 
Case. 

As regards the qtiestion of application of 
the law of tlie case, additional evidence on the 
second trial, even though cumulative, is not to 
be disregarded. 

[Ed. Note. — For other cases, see Appeal and 
Ehror, Cent Dig. §g 4661-4665; Dec. Dig. i 
1195.*] 

3. Appkai. and Ebbob (| 1196*)— Law ot thb 

Case. 

Evidence on a new trial, in an action for 

death from contact with a live wire lying on 
the ground, is not merely cumulative to that 
on the iirst trial, as regards the law of the case' 
on the question of contributory negligence; it 
for the first time attempting to show the posi- 
tion of the wire before the accident, authoriz- 
ing a deduction that deceased from his position 
could not have seen it was attached to a pole. 
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and that it might have seemed to him a looae 
piece of wire lying on the ground. 

[Ed. Note. — For other cases, see Appeal' and 
Error. Cent. Dig. §§ 4061^065; Dec. Dig. S 
1195.*] 

4. Infants (§ 81*)— Action— Guabdian ad 
Litem. 

Plaintiffs, in an action by infants by gnard- 
ian ad litem, need not show that the gnardian 
bad filed a bond, or taken an oath, or bad re- 
ceived letters of guardianship; the authority 
of such a guardian being evidenced only by the 
entry in the minutes of the court appointing 
him, and Code Civ. Proc. §8 372, 373, providing 
for appointment of such a guardian, not re- 
quiring her to give any bond or subscribe any 
oath. 

[Ed. Note.— For other cases, see Infanta, Cent. 
Dig. §§ 222-229; Dec. Dig. jj 81.*] 

5. Evidence (§ 358*)— Maps. 

There being no suggestion that it is in- 
correct, a map of an addition to a town is prop- 
erly admitted in evidence, being used merely to 
locate the premises and as a diagram of the 
scene of the accident. 

[Bd. Note. — For other cases, see E^ridence, 
Cent. Dig. S§ 1500-1508; Dec. Dig. S 358.*] 

6. Evidence (§ 528*)— Opinions— Oausk of 
Death. 

A physician, who has examined the body of 
deceased, may give his opinion on the cause ot 
death. 

[Ed. Note. — For other cases, see Evidence^ 
Cent. Dig. §§ 2335-2337 ; Dec. Dig. { 528.*] 

7. Appeal and Esbob (i 105S*>— Habiilkss 
Err OB. 

Error in sustaining an objection to a ques- 
tion is harmless ; witness having subsequently, 
without objection, testified fuUy on the subject. 
[Ed. Note. — For other cases, see Appeal and 
Error, Cent Dig. S§ 40.05, 4200-420«; Dec. 
Dig. 8 1058.*] 

Department 2. Appeal from Superior 
Court, Tehama County; John F. EllisoiD, 
Judge. 

Action by Pauline F. Foley and others, by 
their guardian ad litem, against the North- 
ern California Power Company. From an 
ordec denying a motion for new trial, de- 
fendant appeals. Affirmed. 

See, also, 14 Cal. App. 401, 112 Pac. 467. 

Held & Dozier, of San Francisco, and 
James T. Matlock, Jr., of Red Bluff, for ap- 
Itellant. W. P. Johnson, of Red Bluff, and 
Frank Freeman, of Willow, for respondents. 

MELVIN, J. Defendant appeals from an 
order denying its motion for a new triaL 

Pauline F. Foley, on her own behalf and 
as guardian ad litem of her two minor chil- 
dren, brought this action against defendant 
for damages because of the death of James 
M. Foley, husband of said Pauline and fa- 
ther of the minor children. Foley was killed 
by an electric current passing through one 
of defendant's power wires which had been 
broken and allowed to haug down from the 
pole to the ground. The case was tried first 
by a jury and a verdict for defendant was 
rendered. The district court of appeal re- 
versed the order denying the motion of plain- 
tiffs for a new trial because of error In an 



Instmcttonl On the second trial a Jury was 
waived, and by stipulation the case was sub- 
mitted on the testimony and exhibits of the 
former trial, with some additional testimony 
of one John Berg. The court gave judgment 
for plaintiffs In the sum of ^4,000. 

[1] Appellant takes the position that the 
added testimony of Berg neither aids nor de- 
tracts from the proof of the contributory 
negligence of the deceased Foley; that the 
existence of such contributory negligence, 
sufficient to excuse defendant, was found by 
the jury at the former trial; that the court 
thereafter denied a motion for a rehearing, 
thus Indorsing the conclusion of the Jury; 
that thereby defendant's freedom from lia- 
bility became "the law of the case"; and 
that the court, upon the submission of the 
evidence at the second trial, could properly 
render only a Judgment In favor of defend- 
ant 

It Is not necessary to review the testimony 
given at the previous trial It Is sufficient, 
for the purposes of this opinion, to refer to 
the statement of facts In the opinion of the 
District Court of Appeal (14 Cal. App. 404, 
112 Pac. 467). At the conclusion of that 
statement and a citation of applicable au- 
thorities, the court said: "We have there- 
fore no hesitation In declaring that on the 
question of the negligence of defendant the 
conclusion should be In favor of plaintiffs." 
Upon the question whether or not Foley's 
contributory negligence was such as to pre- 
clude recovery by plaintiffs, the District Court 
of Appeal said that there was "more room 
for candid difference of opinion." The order 
denying a new trial was reversed, however, 
because the jury was Instructed erroneously 
that: "A man of ordinary prudence and un- 
derstanding, who has lived In a city, neigh- 
borhood, or community where electricity la 
conveyed by means of power and pole lines 
for purposes of heat, light, and power, and 
where electric power transmission lines are 
Installed and maintained, and who has been 
around electric power lines, transmission 
lines, service lines, machinery, and applianc- 
es, Is presumed to know the powers, dangers, 
and potentialities of electricity and electric 
power." 

In view of this reversal and the reason 
for It, we cannot see that the Jury's conclu- 
sion regarding the contributory negligence 
of Foley became "the law of the case," even 
though the trial court bad refused to grant 
a new trial. The Jury, under an Instruction 
requiring too high a degree of technical 
knowledge on the part of Foley, found that 
he negligently contributed to his own death 
to such an extent as to prevent recovery of 
damages by his widow and children. The 
court, holding, of coarse, to the erroneous 
doctrine announced in the Instruction, de- 
nied a motion for a new trlaL It follows 
by no means that, under a proper -view of the 
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law, the same facts wonid bave led to ttae 
same conclnsion eitber hj a court or by a 
jury. Indeed, the reversal of the superior 
court's order by the District Oonrt of A^teal 
Indicates that, upon a proper Tiew of the 
law, the record might have supported a ver- 
dict against the defendant The Judge at 
the second trial stood in exactly the same 
position which a new Jury would have occu- 
pied If the case bad been presented upon the 
same evidence as that adduced at the for- 
mer trial, but considered under proper in- 
structions with reference to the degree of 
knowledge and care imputable to Foley. Ap- 
pellant cites several authorities upon "the 
law of the case," but none applies to the 
question before us. Snyder ▼. Jack, 140 Cal. 
685, 74 Pac. 130, 356, Is typical of these dta- 
tiona In. the former trials of that action, 
the undisputed facts had been practically 
the same as those developed at the latest 
hearing, and the law applicable to those facts 
had been deflnitely announced by this court. 
Conceding, but not deciding, that in the case 
before us the facts developed at the two 
trials were substantially the same, the rule 
of law followed at the second trial, in meas- 
uring the responsibility of Foley, was very 
different from that declared by the District 
Court of Appeal and indorsed by this court 
in the refusal to transfw the case here for 
hearing. It is obvious that a determination 
whether or not Foley was contributorlly neg- 
ligent would depend both upon the facts and 
the declared law. A change In either might 
change the verdict of the jury or the conclu- 
sion of the court in a case in which a Jury 
had been waived. In this case, In which the 
testimony upon the issue of contributory 
negligence left room, as the District Court of 
Appeal expresses it, "for candid difference 
of opinion," the trial court's views might 
well be entirely modified after the declara- 
tion of the law by the District Court of Ap- 
peal. 

[2, t] Thus far we have discussed the case 
upon the theory that the evidence at the 
two trials was practically the same. We 
are of the opinion, however, that Berg's 
new testimony had a very important bear- 
ing upon the question of negligence. He de- 
scribed the condition of the broken wire on 
the day l)efore Foley's death. Even if this 
evidence should be regarded as cumulative, 
it should not for that reason be disregarded. 
Wallace v. Slsson, 114 Cal. 49, 45 Pac. 1000. 
Bnt It was not merely cumulative. By it, 
for the first time. Berg sought to show the 
position of the wire before the fatal acci- 
dent. He placed it nearer the spot where 
the body was afterwards found than it was 
on the following day. Among other things 
he said: "I saw where the wire struck the 
ground and went along the ground and 
curled up and went down to the ground 
again. A regular curl in the end of the 
wire. The curl went right back ta the 
130P.-75 



ground— the end of it— I suppose It Was the 
end of it. I don't know. I didn't see the 
end of the wire. I saw there was a bend 
right in the wire, going down." There was 
snow on the ground, and the court might 
well have believed, from Berg's testimony 
at the second trial, that as Foley approach- 
ed the wire whOe he was walking under 
the low trestle, aitd was obliged to stoop 
down, he could not see that it was attached 
to the polfe To him it may have appeared 
as a piece of loose wire lying in the snow. 
Evidence justifying such a deduction would, 
of course, have an Important influence upon 
the mind of the court In deciding the ques- 
tion of contributory negligence. The doe- 
trine of "law of the case" has its origin 
usually in the presupposition of error in 
announcing a rule of law. Here appellant 
makes no attack upon the law as declared 
by the Court of Appeal, and this case does 
not come within that very limited class In 
which the doctrine is applied to matters of 
evidence, as distinguished from rulings of 
law. The "law of the case" Is therefore not 
here properly Invoked. Allen v. Bryant, 155 
Cal. 258, 100 Pac. 704; Moore v. Trott, 162 
Cal. 273, 122 Pac. 462. 

[4] Appellant asserts error in the fallnre 
of plaintiffs to prove that Pauline F. Foley 
had filed a bond as guardian ad litem ; had 
taken an oath as sndi guardian; and had 
received letters of guardianship xmOxae seal 
of the court. It was sufficient for her to 
show, as she did, that she had filed a peti- 
tion for appointment, and that the court had 
made an order appointing her. Code Civ. 
Proc. {| S72, 373. The children were not 
of sufficient age to nominate a guardian. 
It has been held that the provision authoris- 
ing an appeal from a judgment or order re- 
voking letters of guardianship does not in- 
clude an order appointing a guardian ad 
litem; and the court said: "No letters of 
guardianship are Issued to a guardian ad 
litem, bnt his authority is evidenced by 
the entry in the minutes of the court ap- 
pointing him." In. re Hathaway, 111 Cal. 
271, 48 Pac. 756. The sections of the Code 
providing for appointment of guardians ad 
litem do not require such guardian to file 
any bond or to subscribe any oath. 

[S] There was no error in admitting in 
evidence an amended map of the Clark ad- 
dition to the town of Red Bluff. The map 
was used merely to locate the premises and 
as a diagram of the scene of the accident. 
It is proper for courte to admit illustrative 
charts, photographs, and maps. People v. 
Loper, 159 Cal. 21, 112 Pac. 720, Ann. Cas. 
1012B, 1193. It is not even suggested that 
the map as offered was incorrect 

[6] Dr. John Fife was asked the follqw- 
ing question: "What, in your judgment, 
was the cause of his [Foley's] death?" 
Thore was no error in propounding such a 
question. Dr. Fife had examined the body 
of deceased, apd it has long been tbe.cule 
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tbat ^ {ibyslcdan jiho bas made sucb «z- 
auloatlon ii^y not only give bia opinion 
upon the cause of deatb, l>ut may state bis 
views regarding the instrumentality by 
wblch the fatal force was prot>ably apfdled. 
People T- Durrant, 116 Cal. 210, 48 Fac. 
76; StatQ t. Young Harris, 6$ N. a 1; State 
V. Porter, 34 Iowa, 138; WiUlama v. State, 
U Md. 393, 1 AtL «87; Davis t. State, 38 
Md. 35; Territory t. figao, 8 Dale 119, 13 
N. W. 67a 

[7] Tbe court sustained an objection to a 
questloa propounded to witness Hugbes by 
defendant's counsel, "On tbe morning of tbe 
17tb of January, wben you found tbe lines 
down, what did you do?" Hogbes was the 
superintendent in tbe employ of defendant, 
and tbe question was pr(q;)er as bearing up- 
on the subject of bis care in repairing the 
lines which bad been injurec by the storm; 
but tbe error was harmless because Mr. 
Qugbes afterwards testified very fully, 
without objection, about tbe repairs to tiie 
broken lines and tbe precautions taken by 
bim to avert accidents. No other alleged 
errors require notice. 

Tbe order is affirmed. 

WecoBcnr: HENSHAW,J.; LORIOAN, J. 



BELIiUS V. PETERS. (L. A. 2,797.) 

(Supreme Court of California. March 12, 

1013.) 

1. Pbincipai, ahd Agent (| 72*)— Conveb- 
sion— cobpoeate stock. 

Where defendant, who was plaintiff's agent 
in purchasing a gas plant, falsely stated tbe 
purchase price to be larger than the actual 
amount, and received stodt in tbe new company 
in can8id,eration of his agreeing to pay part of 
the consideration which he falsely represented 
to be due, he was guilty of a conversion of the 
stock received. 

[Ed. Note.— For other cases, see Principal and 
Agent, Cent. Dig. §i| 14a 140; Dec. Dig. I 
72;* Trover and Conversion, Cent Dig. 5 70.] 

2. Evidence (| 598*)— Weisw^Ndmbeb ox 
Witnesses. 

The rule that juries are not bound to de- 
cide aocordiag to the greater number of wit- 
nesses declared by Code Civ. Proc. { 2061, subd. 

2. is equally applicable to a trial to tbe court. 
[Ed. Note. — For other cases, see Evidence, 

Cent Dig. S$ 24B0-2452; Dec. Dig. | 598.*] 

3. TaovEB AND Conversion (S 40*)— Actions 

— BVIDENCB. 

Id an action for the conrenlon of corporate 
stock, evidence Aeld to show a conversion in that 
defendant through his fraudulent misrepresenta- 
tions obtained if without consideration. 

(Ed. Note.— Por other cases, see Trover and 
Conveisioa, Cent Dig. H 28^244; Dec. Dig. { 
4IX*J 

4. APPBAL AKD QfUtOK (t 1011*)— BSVIKV— 
FiNDINOB. 

In case of trial to the court, the weight 
of conflicting testimony is for that tribunal. In- 
stead of the appellate court. 

[Od. Note.— For other cases, see Appeal and 
Error. Gent Dig. i| 3883-^989; Dec D%. f 
lOll.*]. 



6. Pbincipai. AFn Ao^nt (| TO*)— Co^TxanoN 

or Stock— Right of Action. 

Where defendant, who was plainti^s' agent 
in the purchase of a gas plant, obtained stock 
in thtf new concern, through his misrepresenta- 
tions, without payment of any consideratioD, 
plaintiffs' right of action for the conversion is 
not barred because of the sale of other stock of 
theirs in the company. 

lEd. Note.— For other cases, see Principal 
and Agent, Cent Dig. §| 178-193 ; Dec. Dig. I 
79.*] 

a. TaOVEB AND CONTSBBIOS ({ 69*>— JUDO- 

MENT. 

Where the conversion of corporate sto<& 
and its value was admitted, an order for tbe ce- 
tum of tbe stock is not a condition precedent 
to the entry of a judgment for the value of the 
stock. 

[Ed. Note. — ^For other cases, see Trover and 
Conversion, Cent Dig. Ii 30&-313: Dee. Dig. i 

ea*] 

7. BVIDENCF (J 591*) — SXATXIfENTS BY A 

Party's Witness— Conclusiveness. 

Statements by a witness called by plaintilf 
in an action for tbe conversion of corporate 
stock that defendant did pay a caasideratioii 
will not preclude tbe court bom finding to the 
contrary, on the theory tha,t a party is bound 
by the testimony of his own witnesses. ' 

[Ed. Note. — For other cases, see Evidence, 
Cent. Dig. ft 2440-2443 ; Dec. Dig. f 591.*] 

8. Contracts ($ 266*)— Rescission. 

Where plalntiCEs, throui^ defendant as their 
agent, arranged to purchase a gas plant, and 
because of defendant's misrepresentation as to 
the amount of the purchase price gave him stock 
in the oompany in consideration of l)i« agreed 
ment to pay part of the consideration which 
Was not renlly due, plaintiffs may rescind the 
contract without returning the stock they bad 
received in the new company; it appearing de- 
fendant tiad paid nothing. 

[Ed. Note.— For other cages, see Contracts, 
Cent. Dig. i use; Dec. Dig. { 266.*] 

In Bank. Aweal from Superior Oonrt, 
Los Angeles County; N. P. Conrey, Judge. 

Action by M. L. Bellas against D. It. 
Peters. From a Judgment for plalBtUf and 
an order denying bis motion for neiw trial, 
defendant appeals. Affirmed. 

Tanner, Taft & Odell and Hnnsakec A: 
Brltt, all of Los Angeles, for appellant. John 
S. Mitchell, M. B. Sllberberg, and Kemp, 
Mitchell ft Sllberberg, all of Los Angele^ for 
respondent. 

SHAW, J. "Tbe action was one bjr Bellus 
in his own bebalf an(^ as assignee of John 
W. Kemp to recover the price and value of a 
certain 40,000 shares of stock in a corpora- 
tion, alleged in tbe complaint to be tbe prop- 
erty of plaintiff, and by said defendant con- 
verted to his own nse. The court found tbe 
allegations of tbe complaint to be true andi 
the value of the stock to be $10,00Q, and ren- 
dered Judgment accordini^ly against defend- 
ant Peters. From this Judgment, and from 
an order denyii^g a new trial, defendan.t ap- 
peals. 

"Tbe allegations of tbe conwlaint^ in sub- 
stance, are these: "That In January, 1909, 
one Wllllta was tbe owner of a gas plant 
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In Orange county; that Meters, Bettns, and 
^emp entered Into negotiations for Its pur- 
chase; that Peters, representing Bellns and 
Kemp, conducted the negotiations and re- 
ported to his associates that Wttllts* price 
for the gas plant was |28,500, $6,000 of which 
was to be paid In cash, a mortgage thereon 
for $10,380 to be assumed by the purchasers, 
and that the balance of the purchase price, 
to wit, $12,120, should be secured by a sec- 
ond mortgage upon the property so to be 
purchased; that plaintiff and Kemp, believ- 
ing these representations of Peters to be 
true, entered into a contract with Peters, 
whereby they mutually agreed that the three 
should purchase the plant at the price above 
named, and further agreed that, when pur- 
chased, the titljB thereto should be taken in 
the name of plaintlfT, who was to hold the 
same in trust for himself and the other two 
parties; th^t^ of the cash payment Bellus 
was to contribute $5,000, Peters $1,000, and 
Kemp, an attorney, was to contribute his 
labor and skill in and about the Incorpora- 
tion of a new company to take over such 
property, and to pay all fees necessary to 
effect such organization; that, when said 
property was acquired, it should be convey- 
ed by Bellus to the new corporation, so to be 
organized through BL^mp's efforts, which cor- 
poration was to have a capital stock of 200,- 
000 shares of the par value of $1 each, and 
the stock of such new corporation was to be 
equally divided between the three parties; 
that, relying upon such representations, 
plaintiff contributed his $5,000 and Kemp 
Us skill and services as agreed, but Peters 
did not pay the $1,000 agreed to be paid by 
him, and it Is averred that WtlUts, upon re- 
ceipt of the $5,000 contributed by Bellus and 
the assumption of the mortgage and the ex- 
ecution of a second mortgage, made the con- 
veyance as agreed. It is averred that the 
representations of Peters that the purchase 
price was $28,500 were false; that as a fact 
the purchase price of said business was $27,- 
500, and the amount of cash to be paid was 
$5,000; that the representation made by 
Peters that under the agreement he was to 
pay $1,000 waj9 untrue; that he never did 
pay the $1,000, and never intended so to do ; 
that the purchase by Bellus and Kemp was 
based upon their belief In the truth of the 
statementa and representations of Peters. It 
Is further averred that, after the gaa plant 
was transferred by Bellus to the new cor- 
poration, of its capital stock 120,000 shares 
were issued, 40,00Q to each of the three pur- 
chasers; that neither Bellus nor Kemp had 
knowledge of the falsity of Peters' represen- 
tations until September following, upon 
lemming which they served notice upon blm 
of their rescission of the agreement existing 
between them with reference to the pur- 
chase, and they demanded of Peters that he 
surrender to them the 40,000 shares of the 
stock BO issued to him as having been issued 



wItMut any oonstderatton mnd whldt la 
equity and g«od conscience belonged to Bel'' 
Ins and Kemp, they having paid the whole 
conalderatiOfi therefor; that Peters lefuaed 
to comply and has not complied therewUh, 
and ha» converted aH of the stodc so h»ld by 
him to his own use ; that the market vataa 
of the stock is $10,000. Th« plaintiff by asr 
slgnmeat has become the owoec of Kemp's 
rights in the premises. 

"The answer of Peters denies that $27,600 
was the consideration price to be paid; that, 
OB the contrary, $28,600 was the lowest prioa 
that WilUts wonld receive. He. alleges t^t 
the $1,000 which he contributed was eoventd 
by $1,100 commission earned by him, asd 
which WUlita agreed t» pay and did pay ISor 
bis services in effecting the sale. He denies 
that $e,000 cash was not paid to Wllllts, but 
alleges that Bellus paid $5,000, and he paid 
$1,000 of the cash consideration. Defendant, 
by an amendment to his answer with r«fer- 
ence to his statements as to the amount at 
commission received, places the amount at 
$100, Instead of $1,100 originally alleged t« 
have been received by him. However, these 
is no denial of the taot that defoidaat rer 
ceived the 40,000 shares of the stock and coor 
verted the same to his own use, and that 
such stock was at the value of $10,000. 

"The court found the allegations of the 
complaint to be true ; found that the rep- 
resentations of Peters as to the amount of 
money necessary to purchase the plant WM« 
untrue; that in truth and in fact the pi»- 
chase price of said gas business and property 
was $27,500, and that the amount of the cash 
payment so to be made unde the agreement 
was $6,000; that Peters never paid hia $1,- 
000, or any sum, and never intended so to 
do ; that he made the representations as to 
his intention to pay and his payment with 
the intent to cheat and defraud plaintiff and 
said Kemp, his associates; that they relied 
upon these representations and believed ttiesa 
to be true, and in the absence of such tep- 
resentations would not have entered into 
the transaction. The court found ttiat due 
demand was made upon Peters to surrender 
to Kiemp and Bellus the amount of the stock 
by him held and received without considera- 
tion, which demand was refused, and the 
stock converted by defendant to his own use. 

[1] "Appellant's first contention Is that the 
complaint does not state facts sufladent to 
constitute a cause of action. We think this 
criticism cannot be maintained. From the al- 
legations of the complaint it appears that a 
fiduciary relation existed between Peters and 
his associates by virtue of the agreement, 
and that Peters' negotiations with the owner 
of the gas plant were as agent of the associa- 
tion. The false and fraudulent statements 
alleged to have been made by such agent, 
and the obtaining of property in connectl<Hi 
therewith In fraud of his assodatea, md 
without considwatlon, In our oplnton, was a 
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statement of fact snfiBclent to entitle plaln- 
tur to a Judgment for the value of the stock 
Issued to defendant without consideration 
and in fraud of plaintiff and by defendant 
craverted to hia own use. 

[f-4] "The principal contention of appel- 
lant Is that the finding that the agreement 
between Peters and Willits was that Willits 
should receive $27,500 only for the property, 
$S,000 of which was to be received as the 
cash payment and the residue by mortgage, 
has no support In the evidence. Tbia conten- 
tion is based upon the ftict that Willits testi- 
fied that, vai6et the agreement with Peters, 
he was to forego the payment of $1,000 by 
Peters in consideration of Peters causing to 
be issued to him the shares of stock to which 
Peters was entitled under the agreement with 
his associates; and, further, that Peters in 
his testimony states that, while he did not 
pay the $1,000 in money. It was agreed that 
In lieu thereof certain of the stock was to be 
delivered to Willits, the amount of which Is 
not stated, he not being clear upon that sub- 
ject It must be conceded that these men 
testified in substance as claimed, and the 
only evidence to the contrary arises from the 
facts and circumstances surrounding the par- 
ties, their conduct, and subsequent acts In re- 
lation to such stock claimed to have been the 
subject of their contract The undisputed 
evidence Is that as a ftect Willits received 
only $5,000 as the cash consideration for the 
sale. There la no dispute as to there having 
been executed and Willits having received a 
mortgage In the amount represented, and 
that the Incumbrance existing was assumed 
by the purchasers without personal liability 
as by tibeir agreement they were bound to 
do. The question, then, is, Was there any 
evidence before the court Justifying its find- 
ing that $5,000 was the total amount which 
Willits was to receive for the property. In 
addition to the mortgages given and assum- 
ed? Considering alone the evidence of Wil- 
UtSk if bis statements were accepted by the 
court to be true, Willits rec^ved an equiva- 
lent of the $1,000 which Peters had agreed to 
pay ; and upon such assumption no injury Is 
shown to have resulted to plaintifr, for If 
Peters in fact received no benefit by the 
transaction, and agreed that Willits should 
receive the one-third of the stock to be re- 
ceived by Peters in consideration of the pay- 
ment of $1,000, no reason suggests itself why 
WilUts might not make a valid agreement 
with Peters to accept such stock in lieu of 
the $1,000 in money, and through which 
agreement if actually carried out, plaintifF 
and his assignor would have received all 
that they were entitled to receive, and, even 
though Peters did not In strick terms carry 
out his agreement, he, nevertheless, paid to 
Willits that which he was wilUng to receive 
in lieu of the $1,000. Upon the other hand, 
were the court to have accepted as true the 
.sta,tement qf Petertf that a part ipply of the 



stock was to be transfierred. In that event 
Peters held the excess of what he actually 
agreed to transfer without consideration and 
in fraud of plaintiff's rights, and a finding 
of the amount of such excess would be nec- 
essary as establishing a basis for the Judg- 
ment The court however, seems from its 
findings to have determined that the circum- 
stances connected with the transaction were 
such as to cast discredit upon the statements 
of both Peters and Willits, and impliedly 
found that no stock transaction was involv- 
ed as between said two last-named parties. 
The rule that Juries are not bound to de- 
cide in conformity with the declarations of 
any number of witnesses, which do not pro- 
duce conviction In their minds, against a 
less number or against a presumption or 
other evidence satisfying their minds (subdi- 
vision 2, sec. 2061, Ck>de Civ. Proc.), appUes 
with equal force to instances where the case 
is tried by the court As said by Mr. Jus- 
tice Field, speaking for the Supreme Court 
of the United States in Quock Ting v. Unit- 
ed States, 140 U. S. 417 [11 Sup. Ct 733, 851, 
35 Ia Ed. 501], cited and followed in County 
of Sonoma v. Stofen, 125 CaL 35 [57 Pac. 
681]: 'Undoubtedly, as a general rule, posi- 
tive testimony as to a particular fact un- 
contradicted by any one, should control the 
decision of the court; but that rule admits 
of many exceptions. There may be such an 
inherent improbability In the statements of 
a witness as to Induce the court or Jury to 
disregard his evidence, even in the absence 
of any direct conflicting testimony. He may 
be contradicted by the facts he states as 
completely as by direct adverse testimony, 
and there may be so many omissions in his 
own account of particular transactions, or of 
his own conduct as to discredit his whole 
story. His manner, too, of testifying, may 
give rise to doubts of his sincerity, and cre- 
ate the impression that he is giving a wrong 
coloring to material facts. All these things 
may properly be considered in determining 
the weight wbich should be given to his 
statement although there be no adverse ver- 
bal testimony adduced.' See, also. Blank- 
man T. Vallejo, 15 CaL 639; People v. Mll- 
ner, 122 Cal. 171 [54 Paa 833]; People v. 
Mock Tick Gar, 14 CaL App. 336 [lU Pac. 
1039] ; Sterling v. Cole, 12 CaL App. 93 [106 
Pac. 602]. The question then presented is. 
Were the drcumstances connected with this 
transaction such and was the conduct of the 
parties such as, under this rule, would Justi- 
fy the court in disregarding their positive 
evidence? In so far as the evidence of Pe- 
ters is concerned, the court had the right to 
consider the allegations of his verified an- 
swer, which were totally at variance with 
bis subsequent testimony. It possessed the 
right to consider, when considering the tea- 
tlmony of Willits, the amount and value of 
the stock which he claims was to be trans- 
ferred to him; to C9nsider the fact tliat no 
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memoraadum of azty kind was entered Into 
In relation to such . transfer ; tbat nearly a 
year elapsed between the time of the trans- 
fer and the time when he gave his testimo- 
ny, and yet he made no effort to obtain this 
stock which possessed a yalue of $10,000. In 
other words, Willlts was careful to see that 
be received the $5,000 in money to be paid 
by Bellas, and yet was indifferent as to 
double the amount which he was to receive 
from his claimed contract with Peters. Even 
when he claims to have made a demand for 
the surrender of the stock, no auffldeut ex- 
cuse is presented for ooncompliaace. The 
drcumfitances of receiving Peters' checks un- 
der the guise of a cash payment and imme- 
diately retransf erring the same to Peters, all 
without the knowledge of the other contract- 
ing inrties, might well have indicated to 
the trial court that the claim of an agree> 
ment to transfer the stock by Peters to Wil- 
llts was an, afterthought Certain it is that 
it was not present in the mind of Peters 
when he verified his answer, or the amend- 
ment thereto. Considering all of these cir- 
cumstances and the conduct of the parties, 
as shown by the record, we do not feel war- 
ranted in saying that the learned trial judge 
made his finding complained of without any 
evidence in its support There being some 
evidence which we think it was proper for 
the trial court to consider, its weight and 
effect is for that court to determine, and 
with the question of conflict we have iiothing 
to do. 

"Appellant calls attention to the fiict that 
there was a contract offered in evidence 
which showed that at the time of its execu- 
tion Peters held only 20,000 shares of the 
stock. This, however, is not material when 
we consider the allegations of the complaint 
and the admissions of the answer with ref- 
erence to the amount of stock actually held 
by him at the time of the bringing of the ac- 
tion. 

(8, 8] "Appellant also contends that, be- 
cause Kemp sold his 40,000 shares originally 
Issued to him and Bellus subsequently did 
the same, therefore neither was in a position 
to recover in this action, even if the fraud 
be established. We do not believe that the 
sale of any definite number of shares of the 
company's stock by plaintiff and by Kemp 
would have that effect If, as a matter of 
fact, the 40,000 shares held by Peters was 
their stock, they having paid the whole con- 
sideration price therefor, the' mere selling 
of other stock in the corporation by them 
would not affect their right to recover as to 
the 40,000 shares so held by Peters. There 
Is no issue presented by the pleadings, nor 
any positive evidence In the testimony, show- 
ing any merger or reissue of any stock, or 



a change in the relation of Peters to Ota gas 
company ' originally formed by, himself and 
his associates. Nor do we believe that where 
the- conversion of stock was admitted and 
its value conceded that any necessity exist- 
ed for the court to order, through Its judg- 
ment, the return of the stock by Peters as 
a condition precedent to the entry of the 
Judgment. 

[7, 8] "The role invoked that plaintiff was 
bound by the statements of Willlts, because 
he was a witness on behalf of plaintiff, does 
not go to the extent of requiring the court 
to believe and accept as true the statements 
of such witness. Nor do we see any force in 
the suggesting that Peters possessed rights 
by virtue of a lapsed option theretofore held 
by him on the property. Api>ellant contends 
that the notice of rescission of the agree- 
ment given by Bellas and K«np to Peters 
was ineffectual because no tender or offer 
was made to restore that which had been 
received by plaintiff and Kemp under the 
agreement. If, as found by the court, Peters 
never paid and never intended to pay any 
part of the consideration price for the gas 
plant, his possession of the shares of stock 
was obtained by fraud; he never acquired 
any interest therein, nor was he interested 
in the management or control thereof, or of 
the salaries paid to its employes. Having 
no interest in the property, there was noth- 
ing he was entitled to receive in order to 
place the parties in statu quo. The shares 
of stock so held by him belonged to the par- 
ties who had paid the consideration price 
therefor. 

"Other questions are presented, but we do 
not think they require specific notice, as, in 
our opinion, the decision of the trial court In 
connection therewith did not in any way 
prejudice the rights of appellant Assuming 
the accuracy of the chief finding, which re- 
lated to the amount of the consideration 
actually paid and agreed to be paid, the 
Judgment was a proper one, and should be 
affirmed." 

The foregoing opinion, prepared by Mr. 
Justice Allen, was filed In the District Court 
of Appeal for the Second District, and there- 
upon the Judgment of the superior court wa» 
afiirmed. Afterwards, in due time, on peti- 
tion of the appellant, the affirmance was va- 
cated and the cause 'was transferred to this 
court for further hearing and decision. Upon 
a further consideiution of the record we are 
satisfied that the (pinion of the district court 
fairly states the case, and we approye the 
reasons there given for the affirmance. 

The Judgment and order are affirmed. 

We concur: MELVIN, J.; HENSHAW, J.; 
LOBIGAN, J. 
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TDRNEB t. HITCHCOCK et aL 
(Sae; 1,871.) 

(Bnpreme Conrt of CaHforaia. Iforch IS. 
1913.) 

1. VElfDOa AHD PDRCHA8KB (f 145*)— COH- 

VEYANCE— Refusal. 

Where defendants, after agreeing to pur- 
chase land from plaintiff, who agreed to execute 
escrow deeds, and after accepting a deposit 
from the parchaser from themselTes, which 
they turned over to plaintiff, also sold the land 
to another, and attempted to use the deposit 
as a partial payment upon the second sale, 
ttey cannot complain that plaintiff, after having 
been informed of the first contract of sale, 
refused to deed the property to the second 
btoBpeetive purchaser procured without a re- 
lease from the prior purchaser. 

[Ed. Note.— For other cases, 8«e Vendor and 
Purchaser, Cent Dig. { 276; Dec Dig. f 145.»] 

2. VENDOB and PtTBCHASEB (| 145»)— PBB- 
FOBHANCK— TSNDXB 0» PeBFOBMANOE— NE- 
CESSITY. 

If the owner of land refused to place deeds 
in escrow, as agreed by him, with persons to 
whom be sold it, under GiT. Code, i 1440, pro- 
viding that, if a party to an obligation notifies 
another, before the latter is in default, that 
be wiU not perform the other may enforce the 
obligation without previously performing, the 
purchasers could have enforced the contract 
of sale without waiting for the deposit of the 
escrow deeds. 

[Ed. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. { 276; Dec. Dig. 1 145.»] 

3. Vendob and Pubchaseb (| 145*)— Obuoa- 
non to oorvet— authobitt of aoeni. 

Persons who bad undertaken to sell land, 

which they contracted to purchase from plain- 
tiff, could not use a check deposited with them 
by a purchaser from them as plaintiff's agents, 
for the purpose of making payment upon a 
subsequent sale by them to another without 
paying the first purchaser the amount of the 
deposit, so as to release plaintiff from liability 
therefor. 

[EM. Note.— For other cases, see Vendor and 
Purchaser, Cent Dig. i 276; Dec Dig. | 140.*] 

4. Quieting Titix (| 44*)— Action*— Admib- 
8i0n of £:vidence. 

In an action to quiet title to land which 
plaintiff had agreed with defendant to sell, in 
which it appeared that defendant had sold the 
land to another and received $2,000, which he 
paid lo plaintiff when the contract with plain- 
tiff was executed, evidence as to where defend- 
ant got the |2,000 paid to plaintiff, as well as 
the contract under which such purchaser paid 
the $2,000 to defendant, was admissible. 

[Ed. Note.— For other cases, see Quieting 
Title, Cent. Dig. |{ 89-92; Dec Dig. t 44.*] 

Department 2. Appeal from Superior 
Court, Tulare County ; W. B. Wallace, Judge. 

Action by James Turner against J. B. 
Hitchcock and another. From a Judgment 
Ibr plaidtifr, defentlants appeal. Affirmed. 

C. L. Russell, of Tulare, for appellants. 
Bradley ft Bradley, of Visalla, for respond- 
ent 

MittiVIN, 3. Plalbtlff sued to quiet bis 
title to certain real property in the county 
of Tulare. Defendants, by their answer, ad- 
mitted that the title was In plaintiff; but 
tbey set up a certain contract of sale and 



asked for a teetee coms^elUBs plalnUir spe- 
elilcally to perform said contract From a 
Judgment in favor of plalntltfr, the OssCenA- 
ants appeaL 

Tbe agreefa^nt In Qaestlon was made ob 
tbe 22d of Jaly, 1907, between James Tnnm- 
and tbe defendants, wbo were operating wi- 
der the name of Hitchcock ft Go. By It 
Turner agreed to sril a tract of land describ- 
ed by metes and bounds, containing "500 
acres more or less." The sum of $2,000 was 
paid upon the execution of the contract, and 
the receipt thereof was acknowledged in said 
agreement There were other covenants not 
material to this discussion. All rights under 
this agreement were to lapse if Hitchcock ft 
Co. should fail to comply with the terms 
thereof. Turner was bound to place In es- 
crow with the Bank of Tulare^ at Tulare 
City, sudi deeds to the property as the other 
parties to the agreement should request ex- 
ecuted to such persons as they might desig- 
nate. Time was made of the essence of the 
contract and the balance Of the purchase 
price, $12,250, was made payable on or before 
the Ist day of November, 1907. The $2,000 
paid on this contract were represented by a 
check drawn by one Rehard, and it was un- 
derstood that Hitchcock ft Co. were to sell 
the land, or a portion of It, to him. On 
August 31, 1907, ad amendment to the con- 
tract was executed, whereby it was agreed 
that, upon the payment of the purchase 
price, the east Une of the property described 
would be run so that Just 500 acres would 
be Included in the tract sold; but the par- 
chasers retained tbe right to buy the balance 
of the land (Contained in the original descrip- 
tion fbr the price per acre at which they 
were entitled to purchase the 500 acres. Pre- 
vious to the execution of the contract of 
July 22, 1907, Hitchcock & Co., who were 
agents for tbe sale of Turner's land, made a 
contract as such agents with Rehard, where- 
by the latter was obligated to pay $15,000 
for 300 acres of the land involved. This con- 
tract was dated July 20, 1907; the parties 
thereto were James Turner and Willis Re- 
hard; the terms were $2,000 paid upon the 
execution of the agreement and the balance 
on oi before Noveml>er 1st; and a member 
of the firm of Hitchcock ft Co. executed It 
for said firm as the agents of Turner; yet 
it was not exhibited to Turner before the 
sighing of the contract by which he agreed 
to sell GOO acres to defendants, and he did 
not know of the existence of the prior agree- 
ment, as he testified, until Rehard exhlUted 
it to him on November 15, 1907. It was stat- 
ed by Turner on the stand, and denied by 
Richardson in his testimony, that the latter 
had agreed, upon the Slst of August to at- 
tend to the matter of getting an abstract of 
the property. 

[1] Upon this conflict we must, of course, 
take the version which is In sui»>ort of the 
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Judgment iC^irner testtfled also that lie went 
to Tulare late in September, and also about 
October 20, 1007, ready on each date to earry 
ont his part of the contract, bat that on one 
occasion a postponement was caused by the 
fact that the abstract was not ready, and 
upon the other a delay was due to some ob> 
Jectlon to the title made by Retard. There 
was Bufladent evidence to jusUfSr the trial 
court In determining that the delay In pre- 
paring the deeds and placing them In the 
bank was due as much to defendants as to 
plaintiff. Finally deeds to the property, 
naming llehard as grantee, were deposited 
with the Bank of Tulare on November 1, 
1907. These deeds were accompanied by a 
letter of instmctloiis^ as provided in the con- 
tract Regarding thid matter. Turner testi- 
iDed that Richardson astdsted in the prepara- 
tion of the deeds, and they were deposited 
pursuant to an axrangement that more time 
should be granted deflendants and Rehard to 
make the final payment According to the 
testimony of Richardson, this e^stension was 
to be until the 15th of November, and the 
deeds were to remain in escrow until that 
time. While the tranaaclloDS between Tur- 
ner, Rehard, and defendants were in prog- 
ress, Turner notifled Hitchcock & Co. that 
be would accept only geld cola in payment of 
the balance on the contract of sale to them. 
This, according to TnmeT, Occurred on Octo- 
ber 29th; but Blch,ard8on said It was on 
November 1, 1907. Richardson also testified 
that the verbal agreement of November 1st, 
to extend the option to November 15th, was 
made for the purpose of giving his firm and 
■Rehard an opportunity of raising the neces- 
sary amount of gold coin. On November 16, 
19^07, TTumer wrote to Hitclicock & Co.: "I 
Mve decided not to extend the time for meet- 
ing the payments on the land deaL" On No- 
vember .90th he wrote them again, saying: 
"E. P. Foster writes me that you are making 
arrangements to meet tbe payments on the 
land transaction as soon as the so-called 
holidays are over, but that it will cost you 
considerables Now, I feel it my duty to let 
you know that I do not Intend to deliver a 
deed to you or any one else for the 220-acre 
tract on the south part of the land. If Mr. 
Rehard still wants the 300-acte tract and can 
arrange so as to pay. fot It in a reasonable 
time and you are satisfied with your percent- 
age of $750 for selling, we can settle the 
whole matt^ at once, otherwise it will be no 
sale." On November 15tb tl^e deeds had been 
withdrawn from the Bank of Tulare by 
plaintiff. 

It is a fact that from October 31 to De- 
cember 21, 1907, thfe Governor of Chllfomla 
declared ia series of holidays. December 22d 
was a Sunday, and on December 23, 1907, 
plaintiff redeiwsit'ed deeds to the property in 
the Bank of Tulare, atid notifled Hitchcock 
4 Co. of that fact The deeds were left in 
escrow until mldni^t of December 23d, but 



no 6l!fer of paymSeftt wits made. Bi XAriuarj', 
1908, Turner repaid Rehard the |2,000 thera. 
tofore paid by defendants, and was released 
by the latter flrom all obligations on the con- 
tract of July 20, 1907, which defendants had 
made as Turner's agents. On December 2Sd, 
before Turner redeposited the deeds, he was 
reqnested by Hitchcock ft Co., In writing, to 
make ^ new deed of the iand to one GlannlnL 
This he refused to do, telling them that they 
had already bound him to Rehard. 

Upon these fact6, defendants contended, 
first, that their time to fulfill the contract 
of July 22d was extended by the holidays; 
Second, that they could not be plAced In de- 
fault until after the required deeds had been 
put In escrow; third, that no tender of mon- 
ey was required until the deeds were thus tft 
escrow; fourth, that Turner's letter of No- 
vember 30th was a repudiation of the con- 
tract, which excused defendants from the 
duty of being rieady to pay the balance due 
thereunder on the first day following the se- 
ries of holidays; fifth, that, In iny event, 
they have never been In default because of 
Turner's refusal to execute and place In es- 
crow a deed to the property, naming Glan- 
nlnl ta grantee. 

If we concede the effect of the holidays to 
have been that tor which appellants contend, 
we do not think they can proi)erly maintain 
that plaintiff was in default on December 
23, 1907. Part of the difficulty in determin- 
ing their rights arises ftom their protean 
position, now as agents fbr Turner assuming 
to sell his land, and accepting a deposit on 
his behalf, and agdin using that deposit as 
an initial payment upon a contract whereby 
they were to acquire the same property and 
some other land for less than the amount for 
which, as Turner's agents, they had agreed 
to sell the 300 acres to Rehard. We do not 
mean to Impute wrong motives to them. 
None are charged In the pleadings. Doubt- 
less it was understood that they were to sub- 
divide and seli the property at a profit to 
themselves. But, by concealing from their 
principal that they had bound him to thfe 
sale of 300 acres to Rehard, they placed him 
In the position of having promised to sell 
that tract to Rehard and to them. The only 
way In whl<;h they could possibly reconcile 
these transactions, lit at all, was by requir- 
ing, under their contract of July 22d, that a 
deed to Rehard for the 300 acres should be 
put in escrow. This they did, and Turner 
pre^red the deeds accordingly. They can- 
not complain, therefore, It Turner, having 
been informed of the contract with Rehar^ 
and of the acceptance in his behalf of $2,000 
aa a payment thereon, refused again to com- 
plicate the BituaHOn by deeding the propfert;^ 
to dilannlni without a release from Rehard. 
He did all that he could be required to do 
when he placed the original deeds in escrow 
on the first busiuesf^ day following tlie holi- 
days. AppeUants may not complain if he la- 
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sUted vpon construing th« two contracts to- 
geth^. The bad created that situation. 

[2] But thej Bay that by his letter of No- 
Tember 30th he had repudiated the contract 
of July 22d, and that they were therefore 
excused from being ready to perform on De- 
cember 23d (dtlng section 1440, CIt. Code). 
We do not think his letter placed them In a 
position to sit Idly by and wait for blm to 
put deeds la escrow. The only effect of the 
dted section would have been to enable them 
to enforce the contract without waiting for 
blm to deposit the deeds (Remy v. Olds, 88 
CaL 541, 26 Pac. 355); yet up to May 13, 
1810, when this action was commenced, they 
bad taken no steps to do so. They testified, 
however, that they were ready to perform 
op December 23d ; yet they did not either ac- 
cept the only deposit of deeds which, under 
the circumstances, they bad the right to de- 
mand, nor seek to put Turner to the election 
of refusing or accepting the contract price. 
But, as a matter of fact, the evidence falls 
to show that they were ready to perform 
in case a deed was made to GlannlnL Ac- 
cording to the testimony of Mr. Hitchcock, 
they were ready to pay but $12,250. 

[S] Surely they had no right to the credit 
of $2,000 unless they could assure Turner 
that Rehard had been compensated for his 
payment of that amount, and had relieved 
Turner from all liability under the contract 
with him. They could not utilize the check 
from Rehard to bind the bargain of July 
20th, a4d also as a payment on the sale to 
Gianni^ In other words, they could not 
obtain an advantage as vendees by Ignoring 
their obligations as agents. The trial court 
correctly concluded that defendants were not 
entitled to a decree of spedflc performance of 
their contract 

[4] It was proper to ask defendant Rich- 
ardson, on cross-examination, where be got 
the $2,000 which he paid plaintiff when the 
contract of July 22, 1907, was executed. The 
court was entitled to know all of the drcom- 
stances connected with and surrounding that 
transaction. For the same reason, the con- 
tract of July 20th, under which Rehard paid 
the $2,000, was admissible. 

The Judgment appealed from Is affirmed. 

We concur: HENSHAW, X; LORIGAN, J. 



PEOPLE V. METZLBB. (Cr. 416.) 

(District Court of Appeal, First District, Cal- 
ifornia. Feb. 4, 1913. Rehearing Denied 
by Supreme Court April 4, 1913.) 

1. Pebjcbt ({ 25*) — Indictment — Suffi- 
ciency. 

Averment in an information for perjury 
of the materiality of the claimed false testi- 
mony is sufficient, unless It appear from the 
accnsation as a whole that the testimony was 
ImraateriaL 

[Bd. Mote. — For other eases, see Perjury, 
Cent. Dig. H 82-«8; Dec. Dig. { 25.*] 



2. Pebjdkt (i 27*)— ImoBiCATioif — 8um> 

ciKNCT— Matebialitt of TESnUONT. 

An information for subornation of perjury 
was not demurrable as 6uling to show the ma* 
teriality of the claimed suborned testimoi^ 
where it averred the materiality of such testi- 
mony and recited the substance thereof, with 
other facts tending to show its materiality to 
the issues involved in the action in which the 
perjury was committed. 

[Ed. Note. — For other cases, see Perjury, 
Cent Dig. { 95; Dec. Dig. { 27.»] 

3. Pebjubt (I 11»)— Matebialitt of Testi- 
mony— Impeaching Evidence. 

Testimony affecting the credibOity of a 
witness is material to the issues in the sense 
that it will afford a basis for perjury or sub- 
ornation of perjury. 

[Ed. Note.— For other cases, see Perjury, 
Cent Dig. || 38-64; Dec Dig. } 11. •] 

4. Cbiminal Ijaw (I 1160*)— Pkovince o» 

JOBY— GONFLIOTINO TESTIMONY. 

A conviction is not vitiated by a conflict 
between the testimonjr of two witnesses for 
the prosecution; it being the province of the 
jury to accept the testimony of the witness 
who seems to them to be most credible. 

[Ed. Note.— For other cases, see Criminal 
Law, Cent Dig. || 3074-3083; Dec. Dig. | 

5. PerjuBY (I 34*)— SUBOBNATION OF PkX- 
JTJBY- ACCOMPUtCE. 

A conviction of subornation of perjury is 
not affected on the theory that the suborned 
witness, who testified for the prosecution, was 
an accomplice, if his testimony is corroborated 
by other witnesses not accomplices, admissions 
by accused, and independent facts and circum- 
stances tending to connect accused with tha 
offense. 

[Ed. Note.— For other cases, see Perjuiy, 
Cent Dig. {| 125-132; Dec Dig. { S4.»] 

6. Criminal Law (J 830*)— iNSTBiTCriOTf*— 
REFUSAI/— Pabtlt Incobbkot iNsiBucnoxs. 

An instruction which erroneously states 

the law in part is properly rejected as a whole. 

[Ed. Note. — For other cases, see Criminal 

Law. Cent Dig. {} 2012, 2017; Dec Dig. i 

830.*] 

7. OBiMiNAt Law (§ 829*)— iNSTBUcmoifB— 

REFUSAL)— MAITBB COVEBBD. 

An instruction substantially covered bj 
those given is properly refused. 

[Ed. Note. — For other cases, see Criminal 
Law, Cent Dig. | 2011; Dec Dig. | 829.*] 

8. CBiMiNAt Law ({ 1037*)- ImpbOpeb A»- 
auMBNT— Waives of Objection. 

Objection to argument of the prosecntinc 
attorney, first presented on appeal, will not ba 
considered; objection to the argument at the 
time it wAs made and a request that the trial 
court admonish the jnry to disregard the re- 
marks claimed to be improper being essential 
to preserve the objection. 

[Ed. Note.— For othir cases, see Criminal 
Law, Gent Dig. {} 1691, 2645; Dec Dig. S 
1037.*] 

Appeal from Superior Court; Fresno Cotm- 
ty; H. Z. Austin, Judge. 

G. Metsler was convicted of snbomatloa 
of perjury, and he appeals. AfBrmed. 

Traber & South, of Fresno, tor api)ellaiit; 
Attorney General Webb, for the People. 

LENNON, P. J. Tha defendant In this 
case was convicted in the sup^or court of 
the county of Fresno of the crime of suboz^ 
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nation of perjary. He has aiweahd from 
the judgment entered against him and from 
an order denying a new trial. 

[1,S] The defendant insists that the de- 
murrer to the information should baye been 
allowed upon the gronnd that the Informa- 
tion fails to show the materiality of the al- 
leged suborned testimony. The Information 
charges In substance that on February 27, 
1912, the defendant procured one 3. P. Hel- 
mnth to commit perivay In a certain dvU ao- 
tlon then pending in the superior cosrt of 
Fresno county entlQed "Metsler v. Bpomer," 
wherein tt»e defendant here was the plaintiff. 
In addition to the allegaticHiB nsually em- 
ployed in charging the crime of subornation 
of perjury, the information eia)ressly avers 
the materiality of the alleged suborned tes- 
timony. The information th«i proceeds to 
recite tlie substance of such testimony in con- 
junction with other alleged facts, all of which 
tends clearly enough to show the 'materiality 
of the alleged suborned testimony to the is- 
sues involved In the. civil action in which it 
was alleged the defendant induced the wit- 
ness Helmuth to give such testimony. 

It is a settled rule in this state that, where 
an Indictroent or information expressly alleg- 
es the materiality of perjured testimony, 
such Indictment or information is suflScl^it, 
unless it affirmatively appear from the indict- 
ment or Information as a whole that such 
testimony was ImmateriaL People t. Bril- 
liant, 58 Cal. 214; People v. Boss, 108 CaL 
425, 37 Pac. 379. In the present case the al- 
legations of the Information upon the subject 
of materiaflty are as a whole clear, concise, 
and consistent, and therefore the defendant's 
demurrer was properly disallowed. 

[3] The sufficiency of the evidence to sup- 
port the verdict of the Jury is assailed upon 
the ground that It was not shown in eyldrace 
as a part of the i>eople's case that the alleged 
suborned testimony was in fact jtuaterial to 
the issues raised by the pleadings in the civil 
acilou. This contention is based upon the 
fact that the witness Helmuth was called 
and procured by the defendant to testify in 
the dvll action to matters and things which 
affected only the credibility of Spomer, the 
defendant In that action. In other words, 
it is the defendant's contention that because 
the testimony of the witness Helmuth was 
offered and received in evidence la the clv^ 
action for purposes of impeachment, rather 
than as tending to prove the precise fact In 
dispute, such testimony was not material to 
the extent that it could be made the founda- 
tion for a charge of perjury. 

This contention is untenable. Upon a trial 
evidence may be given, not only of the pre- 
cise fact in dispute, but such other facts as 
serve to show the credibility of a witness 
may be offered and received ,ln evidence. 
Cfodie Civ. Proc. { 1870. Evidence affecting 
the credibility of a witness usually tends to 
strengthen the case of a party to an action 



or to vreOkea the Aefenae at Us adversary, 
and therefore such evidence is materiaL Peo- 
ple V. Brilliant, 58 Gal. 214; People v. Bar- 
ry, 6a CaL 62 : People t. Von Tiedeman, 
120 OaL 128, 62 Pac 165; People T. Prather, 
184 Gal. 436, 66 Pac. 689, 863. 

[4] Counsel for the defendant eontendu 
that the testimony of the two principal wit- 
nesses for the people in the present case Is 
oontradictory and Irrecondlable iU)on mate- 
rial matters ; and because of this it is insist- 
ed tiuit the testimony of neither witness 
should be credited in support of the verdict. 
This Is but an argument directed against the 
credibility of the witnesses, which doubtless 
was presoited to the Jury, and by tibem gly- 
en the consideratlon.whliA It deserved. What- 
ever contradiction there may have been in 
the' testimony of these witnesses creatcU at 
best but a conflict in the evidence, which left 
the jvry free to accept the testimony of 
vvhlf bever witqess seemed to be the most 
credible and worthy of belief. 

[S] Conceding, as counsel for the defend- 
ant says, that the suborned witness Helmuth 
was an accomplice of the defendant, never- 
theless the evidence upon the whole case dof- 
flciently supports the verdict, because the 
testimony of Helmuth as to the fact of the 
perjury and its subornation was amply cor- 
roborated by the testimony of other wit- 
nesses not accomplices, the admissions of the 
defendant, arid independent facts and circum- 
atances which tended to connect the defend- 
ant' with the commission of the offense charg- 
ed against him. 

.[<] Complaint Is made of the refusal of 
the trial court to give seiveral Instructloi j le- 
'quested upon behalf of the defendant tTpon 
an examination of the - record we find that 
some of the requested instructions did not in 
their entirety correctly state the law ; and, 
when a requested instruction is erroneous in 
part in its statement of the law, it may be 
rejected as a whola- ' People v. Davis, 64 CaL 
440, 1 pac. 889 ; People v. Walters, 96 CaL 
138, 32 Pac. 864. 

t7] With reference to the remaining re- 
t^nested instructions the record shows that 
the subject-matters thereof were substantial- 
ly and correctly covered by the charge of the 
court, and therefore the refusal of the trial 
court to charge in the exact language of the 
requested instructions was without prejudice 
to the defendant In brief, the record shows 
that, in So far as the requested instructions 
were correct In their statement of the law 
applicable to the case, they were incorporat- 
«d in and made a part of the charge of the 
court, and that is all'that the defendant was 
entitled' to. People t. Durrant, 116 CaL 179, 
48 Pric. 75; People v. Holmes, 126 CaL 462, 
58 Pac. 917; People t. Wardrlp, 141 Oal. 
229, 74 Pac. 74*. 

[8] Certain portions o^ the arigument ot 
the district attorney to the Jury are assicoed 
here for the first thne as prejadldal mlacioB- 
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dtfct TKe ^rttoiM c(Saip\iAtied of, bow^ver, 
api^ea^ to be fair deductions from tKe evi- 
dence adduccfd upon the whole case, and were 
therefore legitimate argument; but, even If 
this Were not so, no objection was made In 
the lower court to such portions of the dli- 
^tet attorfaey's argument, and in the absence 
At an objection, coupled with a request that 
tb« trial court admoiiisb the jury to disre- 
gird the alleged improper remarks, their pos- 
sible effect upon the jni^ will not be oon- 
flldered for the first time on appeal. People 
V. Beaver, 83 Cal. 419, 23 Paa 321; People 
V. Shears, 133 CaL 154, 66 Pac. 295 ; People 
T. Amer, 8 C3al. App. 137, 96 Pac. 401; Peo- 
ple V. Crosby, 17 CaL App. 518, 120 Pac: 441 ; 
People V. Bradbury, 181 Cal. 676, 91 Pac. 
497. 

The judgment and order appealed from 
Are affirmed. 

We cohcur: MURPHBT, Judge pro tem.; 
HALL, J. 



KINARD ▼. WARD et aL (Civ. 1,122.) 

(District Court of Appeal, First District, Cal- 
ifornia. Feb. 5, 1913.) 

1. Mines and Minebai« ({ 104*)— Mining 

COBPOBATIONS — DiBECTOBS — ReUOVAL — 

Bbeach of Stattttobt Duty. 

In an action by a stockholder under Civ. 
Code, I 590, to remove the directors of a min- 
ing corporatloQ for failure to make and post, 
in the office of the company, the current ac- 
counts of the corporation, as required by sec- 
tion RS8, it was unnecessary to allege or show 
that plaintiff suffered any actual damage. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. | 228; Dec. Dig. | 104.*] 

2. Mines and Minebalb (| 104*)— Mining 

COBFOBATIONS — DiBECTOBS — REMOVAL — 

Bbeach of Stattttobt Duty. 

In an action by a stockholder uncler Civ. 
Oode, I 590, to remove the directors of a min- 
ing corporation for failure to malie and post 
the current accounts of tb9 corporation, >aB re- 
quired by section 588, the complaint did not 
show that the default occurred during a yearly 
term of office which expired before the action 
was commenced, where it alleged that defend- 
ants "have failed and refused to cause to be 
made, for any month or at any time," an item- 
ized account, etc. 

pid. Note.— For other eases, seb Mines and 
Mmerals, Cent Dig. { 228; Dec Dig. $ 104.*] 

S. Cobpobations (J 2?9*)— Dte Facto CiBtc- 

t6bs— HOLblNCj OvE*— DUTIHS. 

Directors of a corporation, who hold over, 
must perform the duties enjoined by law .with 
the same fidelity as regularly elected officers, 
and are subject to the same statutory Bability 
for any failure of duty occurring during the 
term for which they tiiay . b« holding over. 

[Ed. Note.— For other cases, see Cw^pbra- 
ttons. Cent Dig. g$ 1240-1245; Dec Dig. { 

4. Appeal and Ebbob ({ 907*)— Review— 
Pbesukptxons. 

In the absence bl a biH of exceptions ot a 
statement of the case, tt must be assumed that 



the evidence adduced lipoa tlte tri:3 supports 
the findings of fact as made by the trial court 
[Bd. Note. — For other cases, see Appeal and 
Error, Cent Dig. 85 2899, 2911-2915, 2916, 
3673, 3674, 3676, 3678; Dec. Dig. | 907.*] 

5. Pleading (| 129*)— Answeb— Admissions. 
Allegations of a complaint not denied by 
the answer, are deemed to be admitted. 

[Bd. Note.— For other cases, see Pleading, 
Cent Dig. H 270-275; Dec Dig. { 129.*] 

Appeal from Superior Court, City and 
County of Ban Francisco; Jatnes M. Troatt, 
iudgew 

Actl<«i by C; B. Elnard against James W. 
Ward and others. Judgment for plaintftf, 
and defendants appeal. Affirmed. 

Crittenden Thornton, of San FtaAlclsco, ft* 
appellants. C. E. Klnard, in pro. per. 

LENNON, P. J. The plalntllif in fliis Ac- 
tion, as a stockholder in the Socrates Con- 
solidated Mining Company, Incorporated, 
sought and secured a Judgment removing the 
defendants, as directors of the corporation, 
for the alleged violation of the provisions of 
section 5iB8 of the Civil OOde. That section 
declares It to be the duty of the directors oiE 
every corporation, foreign or docnestlc, form- 
ed for the purpose of mining In Callfornld, 
to cause to be made, on the second Monda^ 
of each and every month, "an itemized ac- 
count or balance sfieet for the previous 
month, embracing a full and complete state- 
ment of all disbursements and receipts, show- 
ing from what sources such receipts were 
derived, and to whom aiid for what object or 
purposes such disbursements or payments 
were made ; also all Indebtedness or liabili- 
ties incurred or existing at the time, and 
for what the same were incurred, and the 
balance of money, if any, on hand. Such ac- 
count or balance sheet must be verified under 
oath by the president and secretary and post- 
ed in some conspicuous place In the office of 
the company." Section 590 of the same Code 
provides: "If the directors fail to have the 
reports and accounts current made and post- 
ed as required by section 588 they are llabl% 
either severally or jointly, to an action hf 
a stockholder complaining thereof, and dA 
proof of such refusal or failure he thay re- 
cover judgmient for actual damages sustained 
by him with costs of suit Each of the de- 
faulting directors Is also Uable to removal 
for shch neglect" 

The plaintiff's complaint, among other 
thiligs, allega* thdt the defendants were, at 
all times since the year 1909, the directors 
of the Socrates Consolidated Mining Com- 
pany ; that the defendants, as such directors, 
have failed and riefused to cause to be made 
AaA posted in the office of the company, as 
Inquired by the Code sections previously 
quoted, An itemized account and balance 
sheet for any month or for any time at all 
during the period of their Incumbency as di- 
rectors. Plaintiff's prayer for relief was prl- 
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maMiy for fli6 <efi]DT*t Af the defeddaiitB 
from office as dlrectdra oft the mining com- 
pany. 

Without denying, ttr attempting to deJhy, 
any of the allegatlonB of plaintiffs «Joln- 
plaint, the defendants answered nl^fely that 
they «• • • Were ebixsen fo be the fll- 
rectors of said company at the regular an- 
imal malting of said company, • * • 
held in liie city and coanty of San Francisco 
on title 2l8t day ot Septenib^^, 190B; that 
such electHon was for oak year; and tliat tiie 
same expired on the SIM day of September, 
-1910. Wli^refore theSe defendants and ^ch 
of them say that nieltlier they nor any of 
tttem have been itocb directors under said 
electlta since the 21st dlty of Beptsmber, 
1010." Upon tjiese pleadings the case was 
tried; and, from tbfe erfidenca which was 
offered and retetred tipon tM trial, the lower 
eonrt tiade its flndidga of fact substantially 
hi accord with the material allegattenS of the 
eomplaint; from wbiob was dedoted the oon- 
'tinslon of Uw that the plaintiff waS entitled 
to a Jndgntent of ouster against each add all 
of the defendants. Judgment waa entered 
accordingly, froih which the defendants bare 
appealed upon the judgment roll alone. 

[1] Xhe defendants insist that the com- 
plaint does aot state a cause of action in 
this: That it is not alleged therein that the 
plaintiff suffered any actual damage by the 
failure and refusal of the defendants to 
make and post the current aceounts of the 
corporation, as required by section 588 Of the 
GlvU Cotte. This contentloa Is based apon 
the assumption that section 590 of the CKtII 
Gode, which provides the penalty for the 
failure here complained xtt, contemplates that 
the removal of the directors of a ndning com- 
pany cannot t>e decreed for such neglect un- 
less, in addition thereto^ It be alleged that 
the plaintiff has suffered actual damage by 
reason thereat. . No authority has been dted 
to us in support of tUs construction of the 
statute; and, Inasmuch as the direct lan- 
guage of the statute is plainly repugnant to 
the contention of the defendants, the point 
need not be further discussed- 

[2] The defendants further contend, for a 
reversal of the judgment, upon the assump- 
tion that the plaintiff's complaint charges 
that the default of the defendants occurred 
during the year for which tJiey were first 
elected as directors of the mlidng company. 
With this assumption as a bads, the defend- 
ants argue that they can be rightfully re- 
moved from office only for tiis term during 
which the default complained of occucred; 
and that, Inasmuch as that particular term 
had expired before the action was com- 
menqed^ the complxlnt does not and cannot 
be made to state a cause of action. Theire 
would be muoh force in this contentloa U the 



assumption uiion whldi it is founded were 
correct That this kSsVi'MpticM Is erroneous 
Is manifest even from a casual reading of 
the plaintiff's complaint, which expressly al- 
leges that the defendants, "as a board ot 
directors, • • • have failed and refused 
to cause to be made for any month or at any 
time or at all an itemized statement of ac- 
count or balance sheet or any statement of 
account, • * * as required by law," 
While this allegation of the cc/mplatnt might 
have been assailed upon demurrer for un- 
certainty, It cannot be talrly said, as coun- 
sel for the defendants contends, that It lim- 
its the occorrence of the def^hdants' default 
to a time within the tei'm for Which they 
were first elected as dlrectcMs. 

The directors of a eorporatldn must be 
elected annually (CHv. Code, | 303) ; and as 
a matter of law, once elected, they continae 
In office until they resign or until their suc- 
cessors have been elected and qualified. 
While It does not affirmatively appear, dthet 
from the allegations of the tdalntiiTs com- 
plaint or from the trial court's flndll^ of 
fact, that the defendants wete re^larly oir 
otherwise elected as dlr^tors of the mining 
company upon the eoqplratloa of the year for 
which they were orlglbaUy elected, il^Ver- 
thelfesii the answer of the defendants ihakes 
it clear that they coottnuM in office tOtat 
their elective term had expired as de facto 
directors, and therefore it may be SMd to be 
an admitted fact in the case that the defend- 
ants were, during all of the time spedfled 
In the plaintiff's coitaplalnt, cithet de Jute or 
de facto directors. 

[3-5] The directors of ft corporation, who 
hold over, must pertorm the duties eniplned 
by la.^ with the same fidelity as regularly 
elected officers, and they are likewise subject 
to the satee Statutory liability for any fail- 
ure df duty occurring during the term for 
which they may be holding over. 2 Cook on 
Corporations, 62^ In the abse&ee of a hUjl 
of exceptions or a statement of the case, it 
must tk assumed thab the evidence adduced 
upon the trial supports the findings of fact 
as made by the trial court Moreover, the 
answer of the defendants does not purport or 
-pretend to deny the allegations oi the plain- 
tiff's complaint, and therefore those allega- 
tions m\iit be diemed to be admitted. 

The findings of fiEict are in accord gener- 
ally with the admitted allegations of the 
Irialntifrs oohiptalnt and the fldmitted facts 
of the defendants' answer, all pi which Sup- 
port the findings of the trial court, and they 
in turn support the judginent 

The judgment appealed tibm U tiierefore 
affirmed. 

We eencnr: HURPHBT, J4. peo '^om.; 
BAIiU S. 
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KINARD T. WABD. (CW. 1,121.) 

(District Court of Appeal, First District, Cal- 
ifornia. Feb. 4, 1918.) 

1. MlWES AND MlNEBAM (| 104*)— RIGHTS 

OF Stockholders— Action— Complaint. 
Under Civ. Code, |i 5S9, 600, providing 
that a stockholder of a nuDing cpxporation 
sliBll be entitled to an order of the president 
directing the superintendent to exhibit the 
mine property, and declaring that, for the pres- 
ident's refusal, the stockholder may recover 
the sum of $1,000 and costs from such presi- 
dent, a complaint to recover the penalty was 
not defective for failure to allege specific dam- 
age. 

(lid. Note. — For other cases, see Mines and 
Minerals, Cent Dig. § 228; Dec. Dig. { 104.*] 

2. Mines and Minxkaus (i 104*)— MiRiKO 
Pbopebtt— Examination by Stookhou>eb 
—Demand — "Those in Ohabqe." 

Undtr Civ. Code, §S 589, 590, requiring 
the president of a mining corporation to give to 
a stockholder, on application, an order on the 
superintendent commanding him to exhibit the 
mining property to the stockholder, and impos- 
ing a penalty for refusal to do so, an appnca- 
tlon for an order -on "those in charge" of the 
mining property of the corporation named was 
not fatally defective because it did not demand 
an order on the superintendent; the superin- 
tendent being, as a matter of definition, the 
person or omcer 'In charge." 

[Bd. Note. — For other cases, see Mines and 
Minerals, Cent Dig. { 228; Dec. Dig. | 104.*] 

S. Mires and Minerau (f 104*)— Kbouia- 
tion — Examination by Stookbou>ebs — 
Statutes — Written Demand. 

Civ. Code, i 689, providing that any stock- 
holder of a mining oorporatiOB is entitled to 
visit, accompanied by his expert, and examine 
the mines owned by the corporation, and that, 
when such stockholder applies to the president, 
he must immediately cause tlie secretary to 
deliver to the applicant an order to the super- 
intendent commanding liim to show such parts 
of the mines as the par^ named in the order 
may desire to examine. Held, that the president 
of a mining corporation could not decline to 
issue an order granting a right of a stock- 
holder to inspect the mine because the form 
of order submitted with the application pro- 
vided for "visiting and examining the mining 
property and its afFairs," since the president 
could have properly ignored the form present- 
ed and granted the application in any form 
which would have accomplished its purpose. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. { 228; Dec. Dig. i 104.*] 

4. Mines and Minerals (| 104*)— Mininq 
Cobpobatior — Stockholdebs' Rights — 

VlBITAnON. 

Civ. Code, { 589, giving the stockholders 
of mining corporations the right to visit and 
examine the company's mines with an expert, 
on an ordQ(, to be issued to the mine super- 
intendent by the secretary of the corporation 
at the instance of the president, does not re- 
quire either that the application for the order 
or the order from the president to the secre- 
tary shall be in writing, or that either comply 
.3firith any fixed standard of sufficiency. 

[Ed. Note. — For other cases, see Mines and 
Minerals, Cent Dig. | 228; Dec. Dig. f 104.*] 

AK>eal' trim Superior 'Oottrt, City ftnd 
County of Saa Francisco; James M. Troiitt, 
Judge. 

Action by 0. B. Klnard against James W. 



Ward. JudgmeAt for plalntUF, and defend- 
ant appeals. Afflnned. 

Crittenden Thornton and NowUn & Fas- 
sett, all of San Francisco, for appellant. 
James H. Boyer, of San Francisco, and C 
E. Klnard, In pro. per., for respondent 

MURPHET, Jndge pro tern. Tba action 
was prosecuted under seetions 680 and 690 
of the Civil Code. Tbese sections, In so far 
aa they relate to . the subject-matter of this 
litigation, are as follows: 

"Sec. 669. Any stodcholder of a corpora- 
tion formed under the laws of tUs state for 
the purpose of mining Is oitltled to Tisit, 
accompanied by his expert, and examine the 
mine or mines owned by such corporation 
and evory part thereof, at any time he may 
see fit; and when sudi stockholder applies 
to the president of such corporation he must 
Immediately cause the secretary thereof to 
issue and deliver to such applicant an order, 
under the seal of the corporation, directed 
to the Superintendent, commanding him to 
show and exhibit such parts of said mine or 
mines as the party named tn said order may 
desire to visit and examine. 

"Sec. 690. In case of the refusal or neglect 
of the president to cause to be- issued by the 
secretary the order mentioned in section 889, 
such stockholder is entitled to recover against 
said president the sum of one thousand dol- 
lars and costs as provided In the last see- 
tion." 

[t] Defendant questions the sufficiency of 
the complaint on the ground that it contains 
no specific allegation of damage. The failure 
and refusal of the defendant to comply with 
-tbe statutory requirements above set out is 
aptly pleaded. The prayer asks for the $1,- 
000 penalty named in the statute. This is 
manifestly sufficient No case has been call- 
ed to our attiention wherein the exact point 
has been discussed for the reason. In all 
probability, that the point is so evidently un- 
tenable that it has not heretofore been called 
to the attention of the appellate tribunal. 

[2] Plaintiff, as a stockholder, made formal 
written demand upon the defendant, as pres- 
ident of the Socrates Consolidated Mining 
Company, for an order on the secretary re- 
'Quirlng blm to Issue the necessary permit 
and order on "those in charge of the min- 
ing property of the Socrates Consolidated 
Mining Company," to permit him to visit 
and examine the mines and mining claims, 
eta Defendant cont^ids tbat the use of tlie 
words "those In Charge," rather than the 
word "superintendent," as used in tlie stat- 
ute, is fatally defective. To sustain this ex- 
tremely technical contention would be to 
make the statute a plaything in the hands 
of designing ofBclals of mining corporations. 
A complete evasion of the statute could be 
effected by substituting some oth» tiUe, such 
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as "manager" or *%)rcmBn,'* tor tbat of bo- 
perintendent, as applied to tbe chief execu- 
tive ofiBcer in charge of the property or works 
of a corporation. Tbe superintendent Is, as 
a matter of definition, according to standard 
authority, the person or officer "in diarge," 

[3] Complaint Is also made that the writ- 
ten form of order submitted with the appli- 
cation directed the secretary to Issue an or- 
der or permit for '^visiting and examining 
the mining propwty and its affairs" was Imr 
proper and beyond anything contemplated 
by the statute. The aaswer to this Is that 
no such form of order was required, and 
that the president could, with propriety, have 
Ignored this form and granted tbe applica- 
tion In any yerblage satisfactory to himself 
tbat would have aocompllsbed Its purpose. 

[4] There Is notblng In tbe statute requir- 
ing either that tbe application for tbe order 
or tbe order from tbe president to tbe sec- 
retary shall be In writing, «r that either 
shall measure up to any fixed standard of 
sufficiency. We are entirely satisfied tltat 
tbe application in this case was sufficient, 
and that the president's refusal to comply 
therewith subjected him to tbe penalty pre- 
scribed by the statute. 

No other points are made for a reversal. 
The findings are responsive to all the Issues 
raised, and fully support the Judgment. 

Tbe judgment Is affirmed. 

We concur: LENNON, P. 3.; HAU* 3. 



(a Cal. App. U2) 

ENGEn^ V. EHRET. 

ENGEL V. EHRET et al. (Civ. 1,126.) 

(District Ooort of Appeal. First Dutiict, Oal- 

ifomia. Feb. 6, 1913.) 

1. Appkal . AND EnROB (I 82*)— Obdebs Ap- 
FIAIJIIII.E— Okdeb Taxing Costs afteb En- 
TET or Jodgment. 

An order taxing; ooeta, made after entry of 
judgment is a special judgment from which an 
appeal will lie. 

[Ed. Note.— For other cases, see Appeal and 
Error, Cent Dig. « 37»-3», 414, 416, 478, 
A79, 482, 483, 617-522 ; Dec Dig. | 82.*] 

2. WiTKESSW (§ 24*)K-PeEB— MiLEAGH. 

The right of a witness to mileage and oth- 
er fees in civil cases is solely of statutory cre- 
ation. 

[Ed. Note. — For Other cases, see Witnesses, 
Cent Dig. Si 44-49; Dec. Dig. { 24.*] 

8. WrTNEssES (I 29*)— Pees— MitEAO»— Stat- 

vns. 

Under PoL Code, i 4300g, allowing as wit- 
nesses' fees mileage actually traveled one way 
only, there Is no justification for the practice of 
the local courts of refusing mileage to witnessi- 
es residing in San Francisco; tbat being a 
matter entirely within the legislative control, 
and over which tbe court can exercise no dis- 
cretion. 

[Ed. Note^— For other eases, see \^tnesses. 
Cent Dig. {{ 67-«8 ; Dec Dig. i 29.*] . 

4. Costs ({ 154*)— Incus ov.Dxpositioit Not 
Used. 

While the allowance of costs for deposi- 
tions is governed by the Code, the disallowance 
of costs for taking the depositions ol witvesses, ( 



who testifiedaf'tBe' trial,' was not an abtise of 
tbe trial court's discretion. 

[Ed. Note.— For other cases, se« Costs. Cent 
Dig. 51.596-804: Dec. Dig. | 1M;» Deposi- 
tions, Cent Dig. {| 840-342.] 
5. CoNSTiTtJTioNAi, Law (| 248*)— Libel anb 

Slandeb (J 129*) — Equal Pbotection o» 

Law — Attobnet'b Fees in Actions roB 

Libel and Slandeb. 

St 1871-72, p. C3S, providing that, in ac- 
tions for libel and slander, the party recovering 
judgment shall be allowed |100 costs to cover 
counsel fees, does not conflict with the constitu- 
tional guaranty of equal protection of the laws, 
since all litigants in such cases are placed up- 
on an equal footing. 

[Ed. Note. — For other cases, see Constitutioa* 
al Law, Cent Dig. | 703; Dec Dig. | 248;* 
Libel and Slander, Cent Dig. I 379; Dec. Dig. 
{ 129.*] •• . . •• 

Appeals from Superior Court, City and 
County of San Francisco; John Hunt, Judge. 

Actions by Albert M. Engel against John 
C. Ebret and against Dora Ehret and John 
0. Ebret, her husband. Verdict for defend- 
ants, and from orders striking out Items of 
their cost bills for mileage, for taking a dep- 
osition, and for an attorney fee, defendants 
appeal. Orders as to Items of mileage and 
attorney fee reversed, and order as to depo- 
sition affirmed. 

Fablus T. Flncb. Paul F. Fratessa, and 
WUliam M. Gibson, all of San Francisco, for 
appellants. Carl E Undsay and Emll Lless, 
both of San Francisco, for respondent 

MURPHBY, Judge pro tem. Plaintiff 
brought an action against John C. Ebret for 
slander, claiming that Ebret had told one 
Tonna that he (Engel) burnt bis house down 
to get tbe insurance. Plaintiff also brought 
another action against Mrs. Ehret, wife of 
the defendant in the first action, in which 
the husband was Joined as defendant, claim- 
ing that Mrs. Ehret had made similar state- 
ments to a Mrs. Roebrer. The actions were 
consolidated and tried together before the 
same jury, resulting in a Verdict f<» tbe de- 
fendant In each case. 

A cost bill was filed by defendant In each 
of the cases, and the appeals are from the or* 
ders taxing costs. Objection is made to the 
orders of the trial court striking out three 
several items in each of the cost bills as fol- 
lows: (1) The court struck out all items of 
mileage paid to defendant's witnesses "upon 
tite ground that it was the practice of said 
court not to allow mileage when tbe witness- 
es reside in San Francisco, notwithstanding 
the fact that said witnesses traveled tbe Als- 
tanee charged for in said cost bill." (2) Item 
lor taking deposition of John Tonna, tbe yer- 
800 to whom tbe slanderous statement is al- 
leged to bare been made, "upon tbe ground 
tbat said deposition was not used at tbe 
trial, and because said Jabu Tonna appear- 
ed at said trial and testified in person." (3) 
Item of attorney fee allowed by statute, ''upon 
the ground tbat the act allowing aatd attor^ 
ney's fee is nnoonstltutlonal, for the reasoa 
aet fortb tu BoildMs' Supply Depot v. O'Cod- 
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nor, 160 0*1. 96S [68 Pac. 962, 119 Am. 8t 
Rep. 193, 11 Ann. Cas. 712]." 

[1] We will first dispose of the re.spond- 
ent's contention that the order l8 not an ap- 
pealable order, not being dassl&ed, as coun- 
sel assert, as a "special order made after 
final Judgment"; and they invoke Quitzow v. 
Perrin, 120 CaL 265, 52 Pac. 632, to support 
their position. In that case the real ques- 
tion determined was as to the allowance of 
costs, where the amount recovered is less 
tj^n $300. The court, however, basing its 
conclusions on Fairbanks v. Lampkin, 99 
Cal. 429, 34 Pac. 101, uses this language: 
"Having allowed costs In the first instance in 
the Judgment [without fixing the amount], 
the subsequent proceedings, it seems to us, 
hare relations to the original or final Judg- 
ment, aqd became part of It, and the error 
may be corrected oo the appeal from It" 
That ca^ Is expressly overruled in Harroo 
T. Harron, 123 Cal. SOS, 56 Pac. 334. In that 
case the superior court made an order re- 
quiring defendant to pay plaintifC $140 for 
pounsel fees and $40 costs in order to enable 
plaintift Ui prosecute aja appeal to the Su- 
preme Court from the Judgment In favor of 
defendant. The court says: "The order ap- 
pealed from Is a special order made after 
final Judgment, but Is qone the less an order 
made In a case in equity, and Is equally with- 
in the appellate Jurisdiction of this court as 
the Judgment its^ir' — citing Const, art. 6, { 
4: "The Supreme Court shall have appellate 
Jurisdiction In all cases in equity, except 
such as arise in Justices' courts; also In all 
cases at law * * * in which the demand 
• * • amounts to $300." "Under this 
provision of the Constitution," continues the 
court, "this court has appellate Jurisdiction 
in all cases In equity, irrespective of th^ 
value of the property in controversy." The 
court then says: "The correctness of the de- 
cision of Fairbanks v, Lampkin, supra, was 
never brought before the court In bank; and, 
M It establish^ no rule of conduct or of 
property, we have less hesitation In holding 
that, to the extent that It is Inconsistent 
with the views here expressed. It Is not to 
be regarded as an authority," 

Caffey v. Mann, 3 Cal. App. 124, 84 Pac. 
424, was a direct appeal from an order of 
court striking out items of a cost bill. The 
respondent objected that the court had no 
Jurisdiction, as the amount of costs claimed 
did net amount to $300. The court disposes 
of this contention by citing Harron v. Har- 
ron, supra, to the effect that that case ovec- 
mles earlier eases holding Uiat the amosmt 
of the cost bill gavwns Jurisdiction. 

The direct point in controversy here was 
passed upon in Elledge v. Superior Court, 
131 OaL 279, 63 Pac. 8«0. The reqwndant 
superior court made an order cutting down 
tbe asMUBt of the cost bill of the prevailing 
party. Petitioner obtained a writ of review 
to annul the order on the ground that the 



court had no JuHsdlctlon to make the arda^ 
The Supreme Court said: "The order sought 
to be annulled was a special order made aft* 
er final Judgment previously given. • • * 
Although the cost bill Is referred to as the 
basis of this action, the order of the court 
applies to the Judgment and not to the cost 
bill. The order could have been reviewed 
either upon on appeal tahen ddrectl^ there- 
from, Independent of an appeal tram tiie 
Judgment, or Its correctness could have bees 
determined upon an appeal from the. Judg- 
ment as aodlfled, is aceordaaoe with: Its 
terms. Being an appeeHahle orAer, It canr 
not be reviewed upon a writ at oertiorarf* 
(the Italics are ours)— «nd dtlag Sootbein 
Cal. Ry. Co. t. Superior Court, 127 OaL 417v 
69 Pac. 789^ where the same rule was speolfi' 
Ically declared. So that It may be safely as- 
serted that it Is the settled rule In this stste 
that an order taxing oosts made after, entry 
of Judgment, as the record dtsdoses the sit- 
uation to be In the case at bar. Is a special 
order from which an appeal will lie. 

[1, t] The first point made for reversal is 
that the court struck out all items of nUI»- 
age, as It was the practice of ttie court to 
refuse mileage of witnesses residing tai Baa 
Prandsco. The section of the Code, In so 
far as it is applicable to the subject-mattar 
under discussion and Is determinative of that 
point, Is as follows: Political Code, | 4S00g: 
"Witness fees except as In this title otl^er- 
wlse provided • • • mileage actually 
traveled, one way only, per mile 10 cents." 

"The right of a witness to mileage and 
other fees in dvU cases Is primarily and 
solely of statutory creation." Naylor v. 
Adams, 15 Cal. App. 353, 114 Pac. 997. 

While this practice of the court Is no doubt 
very gratifying to defeated litigants. It Is 
correspondingly unfair to witnesses who, by 
the mandate of the court, are compelled to 
leave their personal pursuits and assist In 
determining controversies In which they 
have no individual interest or concern. There 
Is no justification or warrant in the law 
for this "practice." A mere reading of 
this statote affords an unanswtfable con- 
firmation of this view. If the no mileage 
limitation may be carried by arbitrary con- 
struction of the conrt fo the exterlov bound- 
aries of the city, why not to the exterior 
boundaries o< the tpnmddp oc any oth^ 
territorial subdivision of the county? There 
is as much reason and logic to sustain th^ 
one position as the other. These are mat- 
tors entirely within the legislative control 
and over which the courts exercise no dto- 
cret^pn- 

[4] As regards the action of the MW 
eowrt In striking out the Item of oosts ex- 
pended In taking the depositions of witness- 
es who appeared and testlfled at Uta trial, 
we are unal>le t^ s^y from the-^fioord that 
there was an abuse of discretion. 

Apfwllants dte Jacobl t. Banr, OB OoL 654, 
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as taking this class of cases oat of the 
statutory rule as to costs; and Libel and 
Slander Act, Hennings' General Laws of 
CaL I 7, p. 688, as stating that the pre- 
vailing party "shall recover his actual costs." 
Neither of these citations measures up to 
the claims of counsel. In Jacobl v. Baur 
the court says that the law "does not give 
plaintiff, recovering judgment, any costs be- 
yond the amount allowed by general law as 
provided In the Code of Civil Procedure." 
The LlDel and Slander Act provides that the 
prevailing party "shall be allowed one hun- 
dred dollars ($100) to cover counsel fees In 
addition to the other costs." The question 
Is manifestly covered and governed by the 
Code provisions, and the court was clearly 
acting within its discretionary powers In 
determining the matter adversely to appel- 
lants' contention. 

[J] The last point discussed is with refer- 
ence to the validity of the item of the $100 
attorney's fee. The trial court disallowed 
this item "upon the ground that the act allow- 
ing said attorney's fee is unconstitutional 
for the reasons set forth In Builders' Supply 
Depot V. O'Connor, 150 CaL 265, 88 Pac. 982, 
119 Am. St Rep. 193, 11 Ann. Cas. 712. 
The reasoning of that case Is not applicable 
to the case at bar, either as to the facts or 
the law. In holding the provision for an 
attorney's fee unconstitutional In Builders' 
Supply Depot v. O'Connor, supra, the Su- 
preme Court said: "It is to be noticed that 
this section [referring to section 1195, Code 
Civ. Proc] provides for an attorney's fee to 
the plaintiff, but not to the defendant, even 
though the latter be successful In the action ; 
and that attorney's fees are allowed even to 
plaintiff only in actions under the meohaniot' 
lien law [oar italics]; the general rule be- 
ing that the measure and amount of compen- 
sation of attorneys and counselors at law is 
left to the agreement, express or implied, of 
the parties. Code Civ. Proc. 1021. This 
provision is in our opinion violative both of 
the federal and state Constitutions, of the 
fourteenth amendment of the former, which 
guarantees to every person the 'equal pro- 
tection of the law,' and of the provisions of 
the state Constitution which provide that 
general laws shall be uniform, prohibit spe- 
cial laws. * * * A statute which gives 
an attorney fee to one party in an action 



and denies It to the other, and allows such 
fee in one kind of action and not In other 
kinds of actions where, as in the statute 
here in question, the distinction is not found- 
ed upon a constitutional or natural differ- 
ence, is clearly violative of the constitutional 
provisions above noticed." 

Section 7 of an act entitled, "An act con- 
cerning actions for libel and slander" (Stats. 
1871-72, p. 533), provides: "In case plaintiff 
recovers Judgment he shall be allowed as 
costs one hundred dollars ($100) to cover 
counsel fees, In addition to the other costs. 
In case the action Is dismissed or the de- 
fendant recovers judgment, he shall be al- 
lowed one hundred ($100) dollars to cover 
counsel fees, in addition to the other costs, 
and judgment therefor shall be entered ac- 
cordingly." It is manifest that this section 
is not subject to the "equal protection of the 
law" objection, as all litigants In this class 
of cases, whether plaintiff or defendant, are 
placed upon an equal footing. Had the sec- 
tion of the Code, providing for attorneys' 
fees in mechanics' lien cases, been drawn 
sufficiently broad to cover the entire class of 
lien actions, we think it would be a reason- 
able Inference, from the language above 
quoted, to conclude that the objection as to 
want of uniformity would not have been 
made. However, it is unnecessary to discuss 
this matter further. The direct point In 
controversy was raised in this court (third 
district) in the case of Carpenter v. Aahley, 
16 Cal. App. 302, 116 Pac. 983. It was there 
insisted, as here, tliat the statute allowing 
an attorney's fee is unconstitutional ; and 
there, as here, the burden of sustaining the 
contention was thrown upon the case of 
Builders' Supply Depot v. O'Connor, supra. 
The court held the statute constitutional, 
and affirmed the action of the superior 
court taxing the attorney fee as costs against 
the losing party. A petition to have the 
case heard In the Supreme Court was denied 
thus finally determining the matter in so far 
as this court is concerned. 

The orders of the superior court, disallow- 
ing the items of mileage and attorney's fee 
in each case Is reversed, and affirmed as to 
the item of costs for taking deposition. 

We concur: LENNON, P. J.; HALL, J. 
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